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PREFACE. 


In  the  forty-second  volume  of  the  Weekly  Befobtee  the  charaoteristicB  of  the  publica- 
tion will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
I^onounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence* 
which  the  Profession  has  always  placed  in  the  Weekly  Bepobteb. 

A  change  has  this  year  been  made  in  the  form  of  the  Annual  Digest,  which  now 
contains  for  the  first  time  a  concise  summary  of  all  the  cases  published  during  the  past 
year  in  the  Solicitobs'  Joubnal,  as  weA  as  in  tiie  Weekly  Bepobteb,  the  Law  Beports, 
the  Law  Journal  Beports,  and  the  Law  Times  Beports.  Although  it  has  been  found 
necessary  in  consequence  to  render  the  Digest  more  concise  in  form,  its  scope  and  area 
have  been  thereby  largely  extended;  and  it  is  hoped  that  the  alteration  will  be  found 
to  increase  the  utility  of  the  work  to  the  Profession. 


JUDGES    AND    LAW    OFFICERS 

FROM  ifHS  2«rfl  Of  OOrOBBB,  ld93»  TO  THK  12th  07  AUftV8I,  18M. 


LORD  HEBSCHBLL,  Lobd  OBMMOtUOm. 

LOBD  WATSON,  \ 

LOBD  MAOKAGHTBN,  i 

LOBD  MOBBIS,  >    LOBDS  OH  APPEAL  IN  OBDINA&T. 

LOBD  BOWBN,  \ 

LOBD  BUSSELL  OF  KILLOWBN,  / 

JUDICIAL  OOMMRTEB  OF  THE  FBIV7  OOUMOIL. 

THE  LOBD  OHANCELLOB. 

THE  LOBDS  OF  APPEAL  IN  OBDINABT. 

EABLOF  SELBOBKB^ 

LOBD  HOBHOUSE, 

LOBD  HALSBUBY, 

LOBD  FIELD,  >    ADDITIONAL  JTrmOBB  OBDINA&ILT  ATTENDDTO. 

LOBD  SHAND, 

SIB  BIOHABD  COUCH. 

SIB  WILLIAM  GBOVE, 

SUPBEHE  OOUBT  OF  JUDIOATUBE-OOTTBT  OF  APPEAL. 

LOBD  ESHEB,  Master  of  the  Bolls, 

SIB  NATHANIEL  LINDLET, 

Snt  HENBT  CHABLES  LOPES,  (  Lords  Justices 

Sm  EDWARD  EBENEZEB  KAY,  (       OF  Appeal. 

SIR  ARCHIBALD  LEVIN  SMITH, 

SIB  HOBACE  DAYET, 

HIGn  0OT7BT  OF  JtTBnDB--0HAN0EB7  DIVISION. 

SIB  JOSEPH  WILLIAM  CHITTY. 

sm  FOBD  NOBTH. 

SIB  JAMBS  STIBLINQ. 

SIB  ABTHUB  KEKEWICH. 

SIB  BOBEBT  BOMBB. 

SIB  BOLAND  VAUGHAN  WILLIAMS. 

QUEER'S  BEMOH  DIVISION. 

LOBD  COLEBIDQB,  Chief  Jpstice. 

LOBD  BUSSELL  OF  KILLOWEN,  Chief  Jxtstioe. 

SIB  CHABLES  BDWABD  POLLOCK. 

SIB  HBNBY  HAWKINS. 

SIB  JAMBS  CHABLES  MATHBW. 

SIB  LEWIS  WILLIAM  CAVB. 

SIB  JOHN  CHABLES  DAY. 

SIB  ALFBED  WILLS. 

sm  WILLIAM  GBANTHAM. 

sm  ABTHUB  CHABLES. 

sm  BOLAND  VAUGHAN  WILLIAMS. 

sm  JOHN  COMPTON  LAWRANCB. 

sm  ROBERT  SAMUEL  WRIGHT. 

sm  RICHARD  HBNN  OOIXINS. 

sm  GAINSFORD  BRUCB. 

sm  WnUAM  RANN  KKBTNBDY. 

PROBATE,  DIVOBOE;  AND  ADMmALTT  DIVISION. 

sm  FRANCIS  HBNRY  JEUNB,  Puhidevt. 
sm  JOHN  GORELL  BABNES. 


sm  JOHN  RIGBY,  ]  AttornW-Oekeral. 

sm  JOHN  RIGBY,  )   «    ^    ^ 

sm  ROBBBT  T.  BBID,       j  SoiiarKm-GEWBUL. 
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Law. 
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A    LIST 


OF 


THE    NAMES    OF    CASES 


REPORTED  AND  DIGESTED  IN  THIS  VOLUME. 


WITH  BEFEBEKCES  TO  OTHEB  CONTEMFOBANEOUS  BEFOBTS. 


VOL.  XLn. 


Note. — In  the  following  List  the  oases  are  arranged  in  the  Alphabetical  order  of  the  PUdntiffis'  names ;  but 
for  the  conyenience  of  reference,  with  respect  to  cases  having  double  titles — e.(/.,  Be  Smithf  Brown  v. 
Jones — this  List  gives  the  names  of  such  cases  under  both  titles.  In  the  following  List  the  letters 
W.R.  and  S.J.  indicate  the  current  volumes  of  the  Webklt  Hepobter  (42  W*  B.)  and  of  the 
SoLioiTOBs'  JouBNAL  (38  S.  J.)  respectively. 


Abbott,  Re— <j.RD.,  [1894]  1  Q.  B.  442  ;  63  L.  J.  Q.  B. 

253  ;  69  L.  T.  765 
Adkins  v.  North  Metropolitan  Tramways  Co.— q.b.d.| 

63  L.  J.  Q.  B.  361 
Administrator  -  General  of  Jamaica  v.  De  Mercado — 

P.o,  W.R.  416  ;  [1894]  A.  C.  135  ;  63  L.  J.  P.  C.  70  ; 

70  L.  T.  179 
"Africano,"  The— p.d.  &  a.ix.,  W.R.  413  ;  [1894]  P. 

141  ;  63  L.  J.  P.  D.  &  A.  125  ;  70  L.  T.  260 
Aflesbury  Settled   Estates,   Re^OH.D.   Stirling,   j., 

W.B.  46  ;  62  L.  J.  Ch.  1012  ;  69  L.  T.  493 
Aitken  v.  Emsthaosen- app.,  [1894]  1  Q.  B.  773  ; 

63  L.  J.  Q.  B.  559  ;  70  L.  T.  822 
Akerpyd,  Re,  Roberts  v.  Akeroyd— app.,  [1893]  3  Ch. 

363  ;  63  L.  J.  Ch.  32  ;  69  L.  T.  474 
Akbaster  v.  Harness  (No.  1)— q.b.d.,  70  L.  T.  375 
Alabaster  v.  Harness  (No.  2) — q.b.d.^  S.J.  696 

Aldin  V.  Latimer  &  Co.— ch.d.  Stirling,  j.,  S.J.  458  ; 

W.R.  553  ;  [1894]  2  Ch.  437  ;  63  L.  J.  Ch.  601 
Aldridgc,  Re,  Aldridge  v.  Aldrid^e — ch.d.  north,  j., 

WJL  409  ;  [1894]  2  Ch.  97;  63  L.  J.  Ch.  465;  70 

L.T.  724 
Alien,  In  the  Goods  of— p.d.  &  a.d.,  62  L.  J.  P.  D.  &  A. 

Ill 
Allen  V.  Allen  (No.  1)— app.,  S.J.  128 ;  W.R.  230  ; 

[1894]  P.  134 ;  63  L.  J.  P.  D.  &  A.  78  ;  70  L.  T. 

326 
Allen  V.  Allen  (No.  2)— app.,  S.J.  456  ;  W.R.  549 ; 

[1894]  P.  248  ;  63  L.  J.  P.  D.  &  A.  120  ;  70  L.  T. 

783 


Allinson   v.   General  Medical   Council— app.,   W.R. 

289 ;  [1894]  1  Q.  B.  750 ;  63  L.  J.  Q.  B.  534  ;  70 

L.  T.  471 
"Alsace  Lorraine,"  The— p.d.  &  A.D.,  W.B.  112  ;  62 

L  J.  P.  D.  &  A.  107 
Alt  V.  Lord  Stratheden  and  Campbell — ch.d.  romer,  j., 

S  J.  602  ;  W.R.  647 
Aluminium  Co.,  Ele— OH.D.  wright,  j.  SJT.  130,  185 

Anderson  v.  Dean— app.,  SJ.  436;  WJL  472;  [1894] 

2  Q.  B.  222  ;  70  L.  T.  830 
Angliss  V.  Angliss — p.d.  &  A.D.,  69  LT.  462 

Anglo- Austrian  Printing  and  Publishing  IJnioni  Re, 

— CH.D.  VAUOHAN  WILLIAMS,  J.,  SJ.  513  ;  W.R.  648 
Anslo-Continental  Guano  Works  v.  Bell — Q.B.D.,  S.J. 

325  ;  70  L.  T.  670 
Anglo-Sardioian  Antimony  Co.,  Re— ch.d.  vaughan 

WILLIAMS,  J.,  BJ.  682 
Ann,  Re,  Wilson  v.  Ann— ch.d.  kbkewich,  j.,  [1894] 

1  Cb.  649  ;  63  L  J.  Ch.  334  ;  70  L  T.  273 
Anstey,  In  the  Goods  of— p.d.  &  a.d.,  W.R.  16  ;  [1893] 

P.  283  ;  63  L  J.  P.  D.  &  A.  61 
Anthony  v.  Anthony— GH.D.  kbkbwich,  j.,  [1893]  3 

Ch.  498  ;  62  L.  J.  Ch.  1004  ;  69  L  T.  300 
Aplin  V.  Porritt— Q.B.D.,  W.R.  96  ;  69  L.  T.  433 

Arden,  Re— app.,  70  L.  T.  606 

Arden  v.  Boyce— app.,  S.J.  324  ;  W.R.  354  ;  [1894]  1 
Q.  B.  796;  63  L.  J.  Q.  B.  338  ;  70  L.  T.  480 

Armitage,  Re,  Armitage  v.  Gamett— app.,  [1893]  3  Cb. 
337 ;  63  L.  J.  Ch.  110  ;  69  L.  T.  619 

Art  Union  of  London  v.  Savoy  OverBeers~Q.B,D.9 
SJ.459;  W.R.690 


IV 


LIST  OF  CASES. 


[%«^  BipofetK^  OeL  is,  ia»4. 


Bonetti  Be,  Offidal  Beodyer,  Ex  parte—BKcr^  BJ. 

311 ;  WJL  368  ;  63  L.  J.  Q.  B.  4^ ;  70  L.  T.  385 
Burton  y.  PhOlipt— ashboubhb  frtt  bbbsiohs,  SJ. 

352 
Bnshell's  Charitj,   Be^  Attorney-General   t.  Park— 

CH.D.  CHUTT,  J^  SJ.  878 
Butler  T.  BoUer— p.D.  A  A.D.,  62  L.  J.  P.  D.  A  A.  105 ; 

APP.,8J.24;   WJL  49;    [1894]  P.  25  ;   63  L.  J.  P. 

D.  &  A.  1 ;  69  L.  T.  545 


c. 

Oaliillf  Be,  Logan  y.  Cahill— chj>.  chittt,  j.,  S J.  399 
Cameron  t.  Nyrtrom— p.c,  62  L.  J.  P.  C.  85 

Cammell,  Ex  parte,  Printing,  &e.,  Co.  of  the  Agence 
Hayas,  Be— <)H.d.  snBLDia,  j^  SJ.  184 ;  [1894]  1 
Ch.  528  ;  63  L.  J.  Ch.  214  ;  70  L.  T.  74  ;  app.,  SJ. 
437;  [1894]  2  Ch.  392;  63  L.  J.  Ch.  536;  70  L.  T. 
705 

Campbell  y.  Campbell— ch.d.  stibliho,  j.,  [1893]  3  Ch. 
468  ;  62  L.  J.  Ch.  878 

Carew  y.  Carew- p.d.  &  A.D.,  [1894]  P.  31 ;  63  L.  J. 
P.  D.  &  A.  74 

CaiBwell  T.  Collaid— H.L^  [1893]  A.  C.  635 

Carter  y.  Fey— app.,  S  J.  491 ;  70  L.  T.  786 
Carter  y.  Thomas— Q.B.D.,  69  L.  T.  436 
Caswell  y.  Sheen— OH.D.  horth,  j.,  69  L.  T.  854 

Cathcart,  Ex  parte,  Lomley,  Be— app.,  [1894]  2  Ch. 

271 ;  63  L.  J.  Ch.  435 
Cathcui,  Ex  parte,  Stoart,  Be— app.,  62  L.  J.  Q   R 

623 ;  69  L.  T.  334 
"Celtic  King,**  The- p.d.  &  A.D.,  [1894]  P.  175  ;  63 

L.  J.  P.  D.  &  A  37  ;  70  L.  T.  562 
Central  Sugar  Factories  of  Brazil,  Be,  Flack's  case — 

CH  D.  NORTH,  J.,  S.J.  113  ;  W.B.  345  ;  [1894]  1  Ch. 

369  ;  63  L.  J.  Ch.  410  ;  70  L.  T.  645 
Chaffers  y.  Qoldsmid  —  Q.B.D.,  SJ.  11;   W.B.  239; 

[1894]  1  Q.  B.  186  ;  63  L.  J.  Q.  B.  69 ;  70  L.  T.  24 
Chamb^lain  y.  Toong- app.,  WJL  72  ;  63  L.  J.  Q.  B. 

28  ;  69  L.  T.  332 
Chamherlayne  y.  Collins— app.,  70  L.  T.  217 

Champagne,  Be,  Kemp,  Ex  parte  — bkot.,  69  L.  T. 

763 
Champion  y.  Birmingham  Vinegar  Brewery  Co.— Q.B.D., 

SJ-  142 
Chapman  y.  Fylde  Waterworks  Co.— app.,  S.J.  629 

Chappell,  In  the  Goods  of— p.d.  &  A.D.,  [1894]  P.  98; 

63  L  J.  P.  D.  &  A.  95  ;  70  L.  T.  245 
Charlesworth  y.  Old  Silkstone  Coal  and  Iron  Co.— 

OH.D.  CHITTT,  J.,  S.  J.  216 

Charlwood,  Be,  Masters,  Ex  parte  — bkct.,  [1894]  1 

Q.  B.  643 ;  63  L.  J.  Q.  B.  344  ;  70  L.  T.  383 
Chelsea  Electricity  Supply  Co.  y.  London  Electric 

Supply  Corporation — ^app.,  SJ.  112 
Chertsey  Union  y.  Clerk  of  Peace  of  Surrey — Q.aD.,  69 

L.T.  384 
Christ  Church  Inclosure  Act,    Be,   Meyrick  y.  At- 

tomey-Qeneral— CH.D.  Stirling,  j.,  S  J.  580 ;  W.B. 

614 
Christy  y.  €k)dwin — ch.d.  chitty,  j.,  S.Jt  10 
Christy's  Settled  Estate,  Be— ch.d.  north,  j.,  S.J. 

530 ;  W.B.  613 
Chudley  y.  Chudley— g.aD.,  69  L.  T.  348 ;  app.,  69  L.  T. 

617 
Clark,  Be,  Beardmore,   Ex  parte  —  app.,  S.J.  492; 

[18941  2  Q.  B.  393  ;  70  L.  T.  751 
Clark,  Be,  Dickenson,  Ex  parte-^BKCY.,  70  L.  T.  284 

Clements,  Be,  Clements  y.  Pearsall— ch.d.  chitty,  j., 
S  J.  272  ;  W.B.  374 ;  [1894]  1  Ch.  665 ;  63  L.  J.  Ch 
326 ;  70  L.  T.  682 
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Qtontt  of  Appeal. 


From  Q.  B.  Div.        \ 

(Lord  Edier,  M.B.,  and  [ 

BoweiiaiidKay»L.JJ.)   j 

Bko.  (on  thb  Peosbcutiow  of  St.  Giles's  Disteiot 

BoABD  OP  Works)  v.  London  County  Council,  (a.) 

Local  government — County  oouficU — JurUdicUon — Order 
for  tratufer  of  part  of  parish  to  other  parish^Power 
by  order  to  am^  local  and  personal  Act — Act  partly 
gtnertU,  partly  local  and  personeU — 9  Anne,  c.  22 — 
10  Anne^  r.  11,  s.  4— Local  Government  Act,  1888  (61 
A  52  Viet.  c.  41),  ss.  57,  59  (6). 

The  statute  9  Anne,  c,  22  created  a  tax  upon  coals 
coming  to  t?^  port  of  London,  and  provided  for  the 
mointment  of  commissioners  for  the  purpose  of  building 
fifty  new  churches  in  and  about  London  and  finishing 
WeOminster  Abbey  and  Greenwich  Hospital, 

By  10  Anne,  c,  \\  the  commissioners  were  empowered 
topirchase  land  for  cemeteries  to  be  used  in  connecHon 
iffUh  the  new  parish  churches  ;  and,  by  section  4,  it  was 
provided  that,  wherever  they  should  purchase  for  the 
cemetery  of  a  new  parish  a  piece  of  ground  outside  the 
bounds  of  the  parish,  the  ground  so  purchased  should 
thenceforth  be  deemed  to  be  part  of  t?u parish. 

In  accordance  with  the  provisions  of  these  statutes,  a 
piece  of  land  situate  in  the  parish  of  8t,  F,  was  in  1730 
purchased  /or  and  assigned  to  be  the  cemetery  of  the 
parish  of  St.  G.  It  was  used  as  such  cemetery  till  1853, 
when  it  was  closed  by  Order  in  Council,  and  it  was  sub- 
sequently laid  out  as  an  open  public  space. 

In  1892  the  vestry  of  the  parish  of  St.  P.  applied  to 
the  London  County  Council,  under  section  57  of  tM  Local 
Oovemment  Act,  1888,  for  an  order  transferring  the 
said  piece  of  land  from  the  parish  of  St.  G.  to  the  parish 
of  St.  P. 

Section  59,  sub-section  6,  oftJie  Local  Government  Act 
enacts  that  an  order  made  hy  the  county  council  under 
sedion  57  "  may  amend  any  local  and  personal  Act.'' 

A  writ  of  prohibition  being  sought  to  restrain  the 
county  council  from  making  the  order  asked  for, 

Hdd,  thai,  whether  the  above  statutes  of  Anne,  regard 
being  had  to  the  whole  scope  of  them,  were  general  Acts 
or  local  and  personal  Ads,  section  4  of  the  later  statute 
«w  a  local  and  personal  enactment,  and  that  the  county 
council  hadpoioer  to  make  an  order  which  would  amend  it. 

QasBre,  whether  prohibition  wcu  the  proper  remedy  in 
tueha 


Appeal  from  the  judgment  of  a  divisional  court 
diadkargiog  an  order  nisi  for  a  writ  of  prohibition. 

In  June,  1892,  the  vestry  of  the  parish  of  St. 
Ptncras  applied  to  the  London  County  Council,  under 
section  57  of  the  Local  Government  Act,  1A88,  for  an 
order  transferring  a  certain  piece  of  land  from  the 

(a.)  Beported  by  P.  G.  Buokeb,  Esq.,  Barrister-at- 
Iaw. 


jurisdiction  of  the  parish  of  St.  George,  Bloomsbury, 
to  that  of  the  parish  of  St.  Pancras. 

The  piece  of  land  which  was  the  subject-matter  of 
the  application  was  locally  situate  in  the  parish  of 
St  Pancras,  but  it  had,  under  and  in  pursuance  of 
certain  Acts  passed  in  the  reign  of  Queen  Anne,  viz., 
9  Anne,  c.  22  and  10  Anne,  c.  11,  been  assigned  to  be 
the  cemetery  of  the  parish  of  St.  George,  Bloomsbury, 
and  had  by  virtue  of  those  Acts  become  part  of  that 
parish. 

The  Act  9  Anne,  c.  22  imposed  several  duties  upon 
coals  coming  into  the  port  of  London,  and  provided 
that  the  money  to  be  thereby  raised  should  oe  paid 
into  the  Exchequer  and  appropriated  for  bnilning 
fifty  new  churches  in  London  and  Westminster  and 
the  suburbs  thereof,  and  for  purchasing  sites  for 
churches  and  churchyards  and  burying  places  and 
houses  for  the  habitations  of  ministers,  and  for  applying 
the  sum  of  £4,000  per  annum  out  of  the  said  duties 
towards  repairing  and  finishing  the  CoUegiate  Churdi 
of  St  Pet^,  Westminster,  ana  also  for  applying  the 
sum  of  £6,000  per  annum  out  of  the  said  £ities 
towards  the  finishing  of  Greenwich  Hospital.  Pro- 
vision was  made  for  i£e  appointment  of  commissioners 
for  the  purpose  of  carrying  out  the  objects  of  the  Act. 

By  10  Anne,  c  11  it  was  provided  that  the  com- 
missioners appointed  under  tne  aforesaid  Act  should 
be  authorized  and  empowered  to  purchase  land  for 
the  said  new  churches  and  for  churchyards  or 
cemeteries  for  the  burial  of  the  dead.  Section  3 
declared  that  the  lands  so  to  be  purchased  diould  be 
conveyed  to  the  commissioners,  dhio  should  cause  such 
cemeteries  to  be  made  and  endosed.  Section  4 
enacted  :~'*  That  the  said  commissioners,  or  any  five 
or  more  of  them  (where  they  shall  see  occasion^,  shall 
provide  more  cemeteries  than  one  for  any  of  tne  said 
mtended  new  parishes  respectively;  and  wherever 
they  shall  purchase  ground  for  cemeteries  for  any  of 
the  said  intended  new  parishes  without  the  bounds 
and  limits  of  such  new  parishes,  the  ground  so  pur- 
chased for  that  use  shall  for  ever  after  the  purchasing 
and  consecrating  thereof  be  deemed  and  taken  to  to 
part  of  the  parish  for  the  use  of  which  it  shall  be  so 
purchased  and  consecrated,  and  shall  be  for  ever 
discharged  from  any  rates  or  taxes  to  the  other 
parish  out  of  which  it  shall  be  so  taken." 

By  the  statute  3  G^.  2,  c  19  provision  was  made 
for  a  new  parish,  which  was  designated  the  parish  of 
St.  G^rge,  Bloomsbury,  and  by  section  4  the  com- 
missioners were  to  appoint  and  assign  a  cemetery  or 
churchyard  for  the  said  new  parish  on  or  before  the 
24th  of  June,  1730,  which,  when  so  assigned  and 
appointed,  should  be  deemed  and  taken  to  be  the 
cemetery  or  churchyard  of  the  said  new  parish 
according  to  the  intention  of  the  said  Acts  of  9  &  10 
Anne  therein  recited.  In  accordance  with  the  pro- 
visions of  the  said  Acts  the  commissioners  purchased 
certain  land  in  the  parish  of  St.  Pancras,  part  of 
which  was  in  1730  laid  out  and  consecrated  as  the 
cemetery  of  the  parish  of  St.  Georee,  Bloomsbiur. 
This  cemetery  continued  to  be  used  as  the  burial- 
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gr  iind  of  that  parish  till  the  year  1853,  when  it  was 
closed  by  Order  in  Council.  It  was  subsequently 
laid  out  as  an  open  public  space,  and  in  1884  it  was 
demised  by  the  rector  of  St.  George's,  Bloomsbury, 
to  the  vestry  of  St.  Pancras  for  a  term  of  999  years 
provided  that  it  should  continue  to  be  used  as  an 
open  public  space. 

Section  57  of  the  Local  Government  Act,  1888, 
under  which  the  vestry  of  the  parish  of  St.  Pancras 
applied  to  the  county  council  to  have  the  site  of  this 
old  burial-ground  transferred  to  their  jurisdiction, 
enacts  as  follows : — *'  (1)  Whenever  a  county  council 
is  satisfied  that  a  prinut  facie  case  is  made  out  as 
respects  any  county  district  not  a  borough,  or  as 
respects  any  parish,  for  a  proposal  for  all  or  any  of 
the  following  things,  that  is  to  say— (6)  the  division 
thereof  or  the  union  thereof  wil^  any  other  such 
district  or  districts,  parish  or  parishes,  or  the  transfer 
of  part  of  a  parish  to  another  parish ;  the  county 
council  may  cause  such  inquiry  to  be  made  in  the 
locality,  and  such  notice  to  be  given,  both  in  the 
locality  and  to  the  Local  Government  Board  .  .  . 
and  such  other  inquiry  and  notices  (if  any)  as  they 
think  fit,  and  if  satisfied  that  such  proposal  is  desir- 
able, may  make  an  order  for  the  same  accordingly. 
(6)  An  order  under  this  section,  when  confirmed  by 
the  Local  Government  Board,  shall  be  forthwith  laid 
upon  the  table  of  both  Houses  of  Parliament.** 

Section  59,  sub-section  6,  enacts  as  follows : — 
*'  Where  a  provision  of  this  Act  respecting  a  scheme 
or  order  requires  the  scheme  or  order  to  be  laid 
before  ParUament,  or  to  be  confirmed  by  Parliament, 
either  in  every  case  or  if  it  is  petitioned  against,  such 
scheme  or  order  may  amend  any  local  and  personal 
Act.** 

The  application  was  considered  by  the  county 
council,  and  in  February,  1893,  they  gave  notices  that 
they  would  hold  an  inquiry  into  the  matter  thereof, 
and  they  subsequently  fixed  the  2nd  of  June  for  the 
holding  of  such  inquiry.  On  the  1st  of  June  an 
order  nisi  was  obtamed  at  the  instance  of  the  St. 
Giles's  District  Board  of  Works,  the  vestry  of  the 
parish  of  St.  G^rge,  Bloomsbury,  and  the  rector  of 
that  parish,  calling  on  the  coun^  council  to  show 
cause  why  a  writ  of  prohibition  should  not  issue 
directed  to  them  to  restrain  them  from  proceeding  to 
hear  and  determine  the  aforesaid  application  or  from 
making  any  order  therein.  The  parish  of  St.  George, 
Bloomsbury,  forms  part  of  the  St.  Giles's  District. 

The  county  coimcil  appeared  to  show  cause  against 
the  issue  of  a  writ  of  prohibition,  and  the  Divisional 
Court  (Day  and  Wright,  JJ.)  discharged  the  order 
n  fsi.  Day,  J. ,  thought  that  the  statutes  of  Anne  were 
essentially  local  Acts,  and  that  there  was,  therefore, 
nothing  to  prevent  the  county  council  having 
jurisdiction  to  make  an  order  which  would  amend 
them.  Wright,  J.,  doubted  whether  the  statutes 
were  not  in  themselves  general  Acts,  but  thought  that 
the  particular  section  in  question — viz.,  section  4  of 
the  second  Act — ^was  a  local  and  personal  enactment. 
He  also  expressed  a  doubt  whether  in  such  a  case  as 
this  prohibition  was  the  proper  remedy. 

The  prosecutors  appealed. 

Polandy  Q.C,,  and  Macmorran,  for  the  appellants. — 
The  writ  of  prohibition  ought  to  be  allowed  to  go. 
The  question  is  whether  these  statutes  of  Anne  are 
local  and  personal  Acts  within  the  meaning  of  section 
59,  sub- section  6,  of  the  Local  Government  Act, 
1888.  Before  the  year  1797  all  Acts  of  Parliament 
were  known  as  either  public  or  private ;  the  ex- 
pression '*  local  and  personal  **  as  applied  to  Acts  of 
Parliament  was  not  then  known.  If  regard  is  had  to 
the  whole  scope  of  these  statutes,  they  are  not  local 
and  personal  Acts,  but  general  and  public  Acts.    The 


objects  which  the  Legislature  had  in  view 
certainly  matters  of  public  and  general  importance  ; 
general  powers  were  given  to  the  commissioners ;  and 
the  provisions  of  the  Acts  were  to  be  carried  out  by 
the  expenditure  of  public  money.  The  mere  fact  that 
the  operation  of  a  statute  is  limited  to  no  particular 
area  does  not  of  itself  prevent  it  from  beinff  a  public 
p^eneral  Act,  especially  if  that  area  be  so  large  and 
miportant  as  that  of  the  metropolis.  The  phrase 
**  local  and  personal**  in  the  Local  Government  Act 
is  intended  to  have  the  same  meaning  as  it  has  in  5  & 
6  Vict.  c.  97;  and  under  that  Act  it  was  held  in 
Barmtt  v.  Cox^  9  Q.  B.  617,  that  the  Metropolitan 
Police  Act  was  not  a  local  and  personal  Act,  bat  a 
general  Act. 

R,  B,  D.  Adand,  for  the  London  County  Council. — 
These  statutes  are  local  and  personal  Acts  within  the 
definition  of  that  phrase  given  in  Richards  v.  Easto, 
15  M.  &  W.  244  ;  see  also  Shenherd  v.  Sharp,  4  W.  B. 
570,  I  H.  &  N.  115,  and  Haracastle  on  the  Construc- 
tion of  Statute  Law,  pp.  65,  506.  Secondly,  if  they 
are  not  wholly  local  and  personal  Acts,  section  4  of 
the  later  Act  is  a  local  and  personal  enactment.  For 
**  an  Act  of  Parliament  may  be  general  in  part  and 
particular  in  part*':  per  Holt,  C.J.«  in  Ingram  y. 
Foot,  12  Mod.  611 ;  see  also  Anon.,  12  Mod.  249. 

Lord  EsHER,  M.R. — ^The  London  County  Council 
have  been  asked  to  make  a  certain  order,  and  they 
were  about  to  deal  with  the  application  when  a  rule 
nisi  for  a  prohibition  was  granted  to  restrain  them 
from  proceeding  further  in  ue  matter.  That  rule  has 
been  set  aside  by  the  Divisional  Court,  and  the  parties 
who  obtained  it  now  bring  their  appeal  to  this  court. 
I  have  considerable  doubts  whether  prohibition  is  the 
right  remedy,  whether  the  county  ooimcil  is  such  a 
b^y  as  ought  to  be  dealt  with  by  prohibition  in  such 
a  case  as  the  present.  But  the  substantial  question  is 
not  that ;  that  question  becomes  immaterial  if  we  are 
of  opinion  that  the  application  is  one  affecting  an  Act 
of  Parliament  which  is  a  local  and  personal  Act.  If 
it  is,  then  no  doubt  the  county  council  have  power 
under  the  Local  Government  Act  to  inquire  into  the 
matter  of  the  application,  and,  if  they  think  fit, 
amend  that  Act  by  doing  what  they  are  asked  to  do. 
The  question  is  whether  what  they*  are  asked  to  do  is 
to  make  an  order  which  would  interfere  with  a  local 
and  personal  Act  within  section  59,  sub-section  6,  of 
the  Local  Gtjvemment  Act.  Now,  the  Acts  with  which 
they  are  asked  to  interfere  are  9  Anne,  c  22  and  10 
Anne,  c.  11.  The  proper  way  of  stating  the  question 
is — Are  those  Acts,  or  the  parts  of  them  wim  which 
the  order  asked  for  would  interfere,  enactments  of  a 
local  and  personal  nature?  Considering  the  whole 
scope  of  the  Acts,  which  provide  for  the  building  of 
fifty  new  churches  in  and  about  London,  and  also 
provide  for  the  raising  of  funds  to  forward  the  com- 
pletion of  Westmirster  Abbey,  and  the  adapting  of 
Greenwich  Hospital  to  be  an  asylum  for  worn-out 
sailors,  I  think  that  the  Acts,  taken  as  a  whole,  are 
public  and  general  Acts,  which  were  intended  to  be 
passed  for  the  welfare  of  the  whole  kingdom,  and 
that  they  therefore  cannot,  in  that  sense,  be  con- 
sidered as  local  and  personal  in  their  nature.  But 
though  the  Acts  themselves  may  not  be  local  and 
personal  in  their  nature,  some  paxt  of  them  may  be. 
I  take  that  to  be  a  rule  which  has  been  clearly  estab- 
lished; and,  that  being  so,  I  think  it  follows  that 
section  59,  sub-section  6,  of  the  Local  Government 
Act  gives  the  county  council  the  power  of  amending 
that  part  of  an  Act  which  is  of  a  local  and  person^ 
nature. 

Section  4  of  10  Anne,  c.  1 1  eives  the  commissioners 
power  to  provide  a  oarish  wiui  a  cemetery  by  pur- 
chasing  land  in  another  parish,  and  says  that  land  so 
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purchased  shall  for  ever  after  he  deemed  part  of  the 
parish  for  the  use  of  which  it  shall  be  so  purchased. 
Is  that  an  enactment  of  a  local  and  personal  nature  ? 
I  find  a  definition  of  that  phrase  in  the  case  of 
Richards  v.  Ecuto,  There  Parke,  B.,  speaking  of  the 
Building  Act,  7  &  8  Yiot.  c  84,  said :  *'  It  is  clearly 
of  a  local  and  personal  nature :  local,  as  being  con- 
fined to  local  limits ;  personal,  as  affecting  particular 
deecriptioiis  of  persons  only,  as  distinguished  from  all 
the  Queen's  subjects."  I  agree  with  that  definition 
and  should  myself  adopt  it.  But  the  definition  of 
this  phrase  was  again  considered  in  Shepherd  v.  Sharp 
before  the  Court  of  Exchequer  Chamber ;  and  to  my 
mind  the  court  there  adopted  the  definition  which  had 
been  laid  down  in  Richards  v.  Eaato,  I  am  of  opinion 
that  the  latter  part  of  section  4  clearly  comes  within 
the  terms  of  tlius  definition  of  a  local  and  personal 
enactment.  It  is  local  as  being  confined  to  local 
limits ;  it  contemplates  the  providing  a  parish  with  a 
cemetery  by  the  purchase  of  ground  outside  the 
bounds  of  the  parish,  and,  as  there  were  no  railways 
in  those  days,  it  must  have  been  intended  that  such 
Round  should  necessarily  be  within  quite  a  short 
distance  of  the  parish.  Then  did  it  apply  to  all  the 
Qneen's  subjects  ?  It  is  plain  that  it  did  not  that  it 
could  only  apply  to  those  persons  who  died  in  the 
particular  panm.  The  fact  that  money  for  the 
canying  out  the  provisions  of  the  Act  was  to  be 
raised  from  all  the  Queen's  subjects,  if  it  is  right  to 
say  so,  seems  to  me  to  be  immaterial  to  the  question. 
This  an  enactment  of  a  local  and  personal  nature — i,e,j 
inasmuch  as  you  may  take  part  of  an  Act  by  itself,  it 
is  a  *'  local  and  personal  Act "  within  section  59,  sub- 
section 6,  of  the  Local  Government  Act,  and  it  is 
therefore  an  enactment  which  the  ooimty  council 
have  jurisdiction  to  amend.  The  appeal  must  be  dis- 
missed* 

BowsN,  L.J. — I  am  of  the  same  opinion.  The 
question  is  whether  section  4  of  10  Anne,  c.  11  is  a 
**  local  and  personal ''  enactment.  The  history  of  this 
nomenclature  is  given  in  Clifford's  History  of  Private 
Bill  Legislation  and  in  Hardcastle  on  the  Construc- 
tion of  Statute  Law.  At  one  time  Acts  were 
divided  into  those  which  were  public  and  general  and 
those  which  were  private  and  sj)ecial.  A  more  modem 
division  is  that  which  distinguishes  those  which  are 
pnbHc  and  general  from  those  which  are  local  and 
personal,  or  public,  local,  and  personal.  It  is  clear 
that  in  this  dasdfication  public  is  not  opposed  to 
local  and  personaL  That  which  is  opposed  to  local 
and  personal  is  general.  A  local  and  personal  Act 
may  oe  public 

The  question,  therefore,  is  not  so  much  whether  this 
section,  or  the  Act  of  Parliament  to  which  it  belongs, 
is  a  public  Act,  but  whether  it  is  a  public  and  general 
Act.  Is  it  a  general  Act,  or  is  it  a  local  and  personal 
Act  ?  A  general  Act  primd  facie  is  that  which 
applies  to  and  affects  the  whole  community — ^an  Act 
the  <^>eration  of  which  is  unlimited  both  as  regards 
area  and  as  regards  the  individuals  whom  it  affects ; 
and  as  opposed  to  that  we  have  statutes  which  may 
be  public  Decause  of  the  importance  of  their  subject, 
but  which  are  limited  in  re4>eot  of  area,  or  in  respect 
of  the  individuals  whom  they  affect — that  is,  are 
local  or  personal. 

The  question  is  whether  this  section  is  a  local  and 
personal  enactment,  or  whether  it  is  a  piece  of  general 
legislation.  The  statutes  9  Anne,  c.  22  and  10  Anne, 
c  11  undoubtedly  deal  with  matters  of  public  im- 
portance ;  that  shows  that  they  are  public,  but  are 
they  general?  They  provide  for  the  raising  of 
revenue  by  taxing  all  coals  coming  to  the  port  of 
London ;  the  revenue  when  raised  was  to  be  devoted 
to  various  objects,  some  of  which — at  any  rate,  the 


building  of  Greenwich  Hospital — seem  to  me  to  be 
matters  of  such  importance  as  to  show  these  Acts  to 
be  a  piece  of  public  legislation.  But  the  question 
remains,  are  they  local  and  personal  legislation  P 
Whatever  may  be  said  of  other  parts  of  wese  Acts, 
it  seems  to  me  that  when  we  come  to  section  4  of  the 
later  Act  this  inquinr  answers  itself.  The  section  is 
clearly  local  as  regards  area,  and  it  is  personal  in  that 
its  operation  does  not  extend  to  all  the  Queen's  sub- 
jects. 

Now,  that  being  the  sense  of  the  thing,  is  there 
anything  in  the  cases  which  will  help  us  ?  In  the 
first  place  we  have  the  decision  in  Richards  v.  Easto, 
which  proceeds  exactly  on  these  lines  as  far  as  regards 
the  definition  of  local  and  personal ;  and  Shepherd  v. 
Sharp  is  a  decision  of  the  Exchequer  Chamber  which 
follows  the  same  lines,  and  by  the  latter  decision 
we  are  bound — ^not  that  it  required  anv  strong 
inducement  to  bind  one  to  follow  a  line  of  thought 
which  seems  to  me  to  be  the  only  rational  one.  It 
has  never  been  decided  that  Acts  which  deal  solely 
with  localities  are  other  than  local  and  personal 
Acts  with  the  one  exception  of  the  case  of  Bamett  v. 
Cox^  in  which  the  Court  of  Queen's  Bench  seems  to 
have  thought  that  the  Metropolitan  Police  Act  was 
not  a  locu  and  personal  Act.  That  decision  did  not 
find  favour  with  the  Court  of  Exchequer  in  the  case 
of  Moore  v.  Shepherd,  3  W.  R.  57,  lOEx.424;  but  whenit 
was  discussed  by  the  Exchequer  Chamber  in  Shepherd 
V.  Sharp  it  was  pointed  out  most  clearly  that  if  the 
Metropolitan  Police  Act,  and  Acts  of  that  dass,  are 
not  local  and  personal,  it  is  because  they  affect  the 
administration  of  law  and  justice.  The  reasoning  is 
that  they  are  not  local,  because,  although  the  mere 
place  where  justice  is  adnoinistered  may  be  localized, 
the  administration  of  justice  touches  the  whole  of  the 
community,  and  they  are  not  personal  because,  al- 
though the  administration  of  justice  may  be  concerned 
with  the  individual,  yet  really  it  affects  the  whole  of  the 
Queen's  subjects.  Therefore  on  that  ground,  if  at 
f^,  the  Court  of  Exchequer  Chamber  considered  the 
Metropolitan  Police  Acts  were  not  local  and  personal. 
I  certainly  do  not  think  that  the  case  of  Bamett  v.  Cox 
affords  any  ground  for  cavil  or  criticism. 

Therefore  it  seems  to  me  this  is  the  decision  we 
ought  to  arrive  at  on  principle,  and  we  find  ample 
authority  for  it  in  the  case  of  Shepherd  v.  Sharp,  It 
really  does  not  require  much  authority  to  show  that 
when  the  Legislature  speaks  of  amending  any  local 
and  personal  Act  its  language  is  to  be  appUed  to 
portions  of  Acts  which  are  load  and  personal.  The 
question  is  not  to  be  asked  with  regard  to  the  entire 
statute,  but  with  regard  to  the  portion  of  the  statute 
which  is  proposed  to  be  amended.  If  authority  is 
needed  for  that  there  is  the  authority  of  Ingram  v. 
Footy  and  of  an  anonymous  case  in  the  same  volume, 
which,  though  they  are  found  in  reports  which  one  is 
not  always  ready  to  reiy  upon,  yet  seem  to  be  so 
sound  and  sensible  that  I  think  they  are  authorities 
we  ought  to  follow. 

As  to  the  question  of  prohibition,  I  agree  with 
what  has  been  said  by  my  lord. 

Kat,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  prosecutors,  H,  Corhett  Jones, 

Solicitor  for  the  London  County  Council,  W.  A, 
Blaxland, 
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From  Chan.  Div. 
(Lindley, 
A.  L.  Sn 

In  re  English,   Scottish,    and   Axtstbalian 
Chabtebed  Bank,  (a.) 

Company —  Winding  up — Scheme  of  arrangement — Proooy 
— Stamp — Execution  of  proxy  out  of  United  Kingdom 
— Proxies  deposited  in  colony  —  Communication  of 
proxies  hy  telegraph — Stamping  after  execution— Com- 
panies Act,  1862  (25  <fc  26  Vict,  c.  89),  «.  ^\— Joint- 
Stock  Companies  Arrangement  Act,  1870  (33  &  34 
Vict.  c.  104),  fl.  2— Stomp  Act,  1891  (54  <k  55  Vict.  c. 
39),  ss,  15,  80. 

In  considering  whether  a  scheme  ought  to  he  sanctioned 
under  the  Joint-Stock  Companies  Arrangement  Act, 
1870,  the  court  has  to  see  that  the  Act  has  been  complied 
with  ;  that  the  majority  are  acting  bond  fide,  ana  not 
overriding  the  minority  for  purposes  of  their  own  ;  and 
that  the  scheme  is  itself  a  reasonable  one. 

Principle  in  In  re  Alabama,  New  Orleans,  Texas, 
and  Pacific  Eailway  Co.,  [1891]  1  Ch.  213,  39  W.  R. 
Dig.  49,  approved. 

A  winding-up  order  having  been  made  against  an 
English  hank  carrying  on  business  in  Australia,  an  order 
convening  the  creditors  provided  that  *^the  creditors 
should  he  permitted  to  vote  at  the  meetings  personally 
or  by  proxy,  and  that  the  creditors  in  Australia  should 
be  at  liberty  to  give  proxies  to  persons  to  be  designated  for 
the  purpose  by  the  official  receiver  for  or  against  a  scheme, 
or  to  any  other  person  entitled  to  vote  at  the  meeting  whom 
they  might  think  proper,  provided  tliai  such  proxies  were 
deposited  at  the  office  in  Melbourne  or  Sydney  of  the  bank 
not  later  than  three  days  prior  to  the  holding  of  the 
meetings  in  London,  and  that  particulars  of  the  proxies 
so  deposited  were  communicated  by  telegram  to  the  official 
receiver  for  use  at  the  meetings.**  At  a  meeting  held  pur- 
suant to  the  order  a  scheme  of  reconstruction  was  approved 
hy  a  majority  of  creditors  largely  exceeding  {by  reckoning 
the  votes  of  Australian  creditors  who  had  deposited 
proxies  in  Australia  as  directed)  the  statutory  majority 
required  by  section  2  of  the  Joint  -  Stock  Companies 
Arrangement  Act,  1870.  The  proxy  papers  were  not  in 
England  at  the  date  of  the  meeting. 

Held,  that  there  was  power  to  make  the  order  allowing 
Australian  creditors  to  vote  by  proxy  provided  they 
deposited  proxies  in  Australia  and  the  results  of  the 
proxies  were  telegraphed  to  England. 

Held,  further,  that  the  proxies  so  deposited  in  Aus- 
tralia, not  being  intended  for  the  purposes  of  voting  at 
one  meeting  only  so  as  to  require  a  penny  stamp  before 
execution,  and  having  been  first  executed  out  of  the  United 
Kingdom,  might  he  stamped  after  execution  with  a  lOs, 
stump  within  thirty  days  after  being  received  in  England. 

Held,  therefore  {affirming  the  decision  of  Yaughan 
Williams,  J.),  that  the  votes  of  the  Australian  creditors 
were  valid,  and  ought  to  he  reckoned. 

Appeal  from  a  decision  of  Yaughan  Williams,  J. 

The  principal  question  was  whether,  in  the  case  of 
a  scheme  of  reconstruction  under  the  Joint-Stock 
Companies  Act,  1870,  the  votes  of  Australian  creditors 
given  by  proxy  were  valid,  the  proxy  papers  not 
being  in  England  but  having  been,  pursuant  to  an 
order,  deposited  in  Australia  and  the  results  communi- 
cated to  England  by  telegp^am. 

The  above-named  bank  was  an  English  one,  carry- 
ing on  business  in  Australia,  the  bulk  of  its  share- 
holders being  English  people.  It  was  not  registered 
under  the  Companies  Act,  1862,  but  was  incorporated 
by  charter  in  1852.  It  had  a  nominal  capital  of 
£1,500,000,  of  which  £900,000  was  paid  up,  45,000 

(a.)  Reported  by  Abthitb  Lawbbnoe,  Esq.,  Bar- 
rister-at-Law. 


shares  of  £20  each  having  been  issued.  There  was  a 
reserve  liability  to  the  name  amount  as  the  pcdd-up 
capital.  On  the  12th  of  April,  1893,  the  bank 
suspended  payment,  and  on  the  13th  a  petition  to 
wind  it  up  was  presented,  and  a  compulsory  order  for 
winding  up  was  made  on  the  26th,  and  a  provisional 
liquidator  was  appointed. 

On  the  18th  of  May  an  order  was  made  by 
Yaughan  Williams,  J.,  for  meetings  of  creditors  to  l>e 
held.  That  order  provided  that  '*  the  said  creditors 
or  contributories  be  permitted  to  vote  at  the  said 
meetings  personally  or  by  proxy,  and  that  the 
creditors  or  contributories  in  Australia  be  at  liberty 
to  give  proxies  to  persons  to  be  designated  for  the 
purpose  by  the  applicant'* — the  o£Bcial  receiver — 
**  for  or  against  the  scheme,  or  to  any  other  person 
entitled  to  vote  at  the  meeting  whom  &ey  may  think 
proper ;  provided  that  such  proxies  be  deposited  at 
the  office  in  Melbourne  or  Sydney  of  the  company  not 
later  than  three  days  prior  to  the  holding  of  the 
meetings  in  London,  and  that  particulars  of  the 
proxies  so  deposited  be  communicated  by  telegram  to 
the  applicant  for  use  at  the  said  meetings." 

At  a  meeting  held  pursuant  to  the  order  a  scheme 
of  reconstruction  unaer  the  Joint-Stock  Companies 
Arrangement  Act,  1870,  was  approved  by  a  majority 
of  creditors,  which,  by  including  the  votes  of  the 
Australian  creditors  who  had,  as  provided  by  the 
order  of  the  '18th  of  May,  deposited  proxies  at  the 
offices  of  the  bank  in  Australia,  largely  exceeded  the 
statutory  majority — i.e.,  a  majority  ui  number 
representing  three-fourths  in  value  of  such  creditors — 
required  by  section  2  of  the  Act. 

The  main  liabilities  of  the  bank  were  on  deposit 
and  current  accounts,  which  came  to  nearly  £5,000,000. 
The  main  assets  were  represented  as  bills  receivable, 
loans  and  advances  against  securities  £5,300,000. 

Under  the  scheme  it  was  proposed  to  form  a  new 
bank  under  the  title  of  **  The  English,  Scottish,  and 
Australian  Bank  (Limited),"  to  be  registered  under 
the  Companies  Acts,  1862  to  1890,  with  a  share 
capital  of  £1,575,000  in  45,000  shares  of  £35  each. 

Claims  to  the.  amount  of  £838,000  specified  in  the 
scheme  were  not  to  be  taken  over  by  the  new  hank, 
but  were  to  be  borne  bv  the  old  bank  in  the  liquida- 
tion, the  full  reserve  liaoility  of  £20  per  share  to  be  at 
once  called  up  to  provide  for  the  same.  Beyond  this 
the  main  features  of  the  scheme  as  set  out  in  the  plan 
of  arrangement  were  that  there  shoidd  be  **  (1) 
Debenture  stock  bearing  interest  at  the  rate  of  £4  per 
cent,  per  annum  in  sums  of  £10  and  upwards,  to  an 
amount  equal  to  one-fourth  of  the  total  amount 
owing  by  the  old  bank  in  respect  of  its  terminable 
deposits,  current  accounts,  and  other  liabilities  not 
hereinbefore  specifically  provided  for"  ;  (2)  **  Termin- 
able deposit  receipts  payable  by  five  equal  annnsd 
instalments  commencing  in  the  seventh  year  from  the 
date  of  the  incorporation  of  the  new  bank  for  a 
further  fourth  of  the  aforesaid  liabilities,  such  termin- 
able deposit  receipts  shall  bear  interest  at  the  rate  of  £4 
per  cent,  per  annum,  and  at  the  option  of  the  holders, 
be  convertible  at  par  into  debenture  stock,  as-  above, 
at  any  time  before  the  1st  of  January,  1898,  or  such 
extended  time  as  the  new  bank  shall  permit " ;  (B) 
*'  Inscribed  deposit  stock  for  the  remaining  half  of 
such  liabilities  of  the  old  bank  entitled  to  cumulative 
interest  at  the  rate  of  £4  lOs.  per  cent,  per  annum, 
payable  only  out  of  the  profits  of  each  year.  The 
above-mentioned  debenture  stock,  terminable  deposit 
receipts,  and  inscribed  deposit  stock  shidl  not 
create  any  charge  or  security  over  the  revenues  or 
assets  of  the  new  bank,  but  the  holders  of  the 
debenture  stock  and  terminable  deposit  receipts  shall 
in  order  of  priority  rank  both  for  prino^l  and 
iniesceisi  pari  passu  with  the  general  creditors  of  the  new 


roLXm.       tH0T.4.i»..]       THE  WEEKLY  REI>ORTER. 


GouBT  OP  Apfbai*.    Is  iub  English,  Scottish,  and  Australian  Ohabtered  Bank.    Cotjbt  of  Appeal. 


bftnk,  and  in  front  of  the  holders  of  the  inscribed 
deposit  stock " ;  (4)  "  Interest  shall  be  payable  on 
the  debentnre  stock  and  terminable  deposit  receipts 
on  the  1st  of  January  and  the  1st  of  July  of  each 
year.  On  default  in  payment  of  interest  for  six 
months,  or  on  a  winding  up,  the  principal  of  the 
debenture  stock  and  such  receipts  shall  mature ;  the 
prindiMd  of  the  inscribed  deposit  stock  shall  mature 
on  winding  up,  but  save,  as  aforesaid,  the  debenture 
stock   and    uie   inscribed   deposit    stock   shall   be 


the  1st  of  July,  on  a  petition  by  the  official 
receiTer  acting  in  the  name  of  the  bank,  Yaughan 
WiUiams,  J.,  sanctioned  the  scheme  provisionally, 
saying  he  should  give  no  directions  whaterer  to 
the  official  receiTer  as  to  handing  over  the  assets 
of  the  old  bank  to  the  new  bank  until  he  was 
satisfied  as  to  the  constitution  of  the  new  bank,  as 
to  its  articles  of  association  and  as  to  its  corporate 
existence ;  but  he  was  prepared  to  give  effect  to  the 
scheme  when  he  should  be  satisfied  as  to  the  proper 
constitution  and  corporate  existence  of  the  new  com- 
pany under  conditions  which  were  really  suitable  for 
carrying  into  effect  the  scheme. 

From  that  decision  the  present  appeal  was  brought 
by  seren  Scotch  insurance  companies  which  were 
creditors  to  the  amount  of  £92,000. 

Section  2  of  the  Joint- Stock  Companies  Arrange- 
ment Act,  1870,  provides :  **  Where  any  compromise 
or  arrangement  shall  be  proposed  between  a  company 
which  is  at  the  time  of  tne  passing  this  Act,  or  after- 
wards, in  the  course  of  oeing  wound  up,  either 
voluntarily  or  by  or  under  the  supervision  of  the 
court,  under  the  Companies  Acts,  1862  and  1867,  or 
either  of  them,  and  the  creditors  of  such  company,  or 
any  class  of  such  creditors,  it  shall  be  lawful  for  the 
court,  in  addition  to  any  other  of  its  powers,  on  the 
application  in  a  summcuy  way  of  any  creditor  or  the 
liquidator,  to  order  that  a  meeting  of  such  creditors 
or  class  of  creditors  shall  be  summoned  in  such 
manner  as  the  court  shall  direct,  and  if  a  majority  in 
number  representing  three-fourths  in  value  of  such 
creditors  or  class  of  creditors  present  either  in  person 
or  by  proxy  at  such  meeting  shall  agree  to  any 
arrangement  or  compromise,  such  arrangement  or 
compromise  shall,  if  sanctioned  by  an  order  of  the 
court,  be  binding  on  all  such  creditors,  or  class  of 
creditors,  as  the  case  may  be,  and  also  on  the  liquida- 
tor and  oontributories  of  the  said  company." 

Finlay,  Q.C.,  Phipaon  Becde,  Q.C.,  and  C,  E.  E, 
Jenkins,  for  the  appellants. 

Latham,  Q.C,  and  Howard  Wright,  for  the  official 
leoetver. 

Sir  Horace  Davey,  Q.C,  and  Whinney,  for  creditors 
supporting  the  scheme. 

Cozena-Hardy,  Q.C,  and  Swinfen  Eady,  for  other 
creditors  supporang  the  scheme. 

The  nature  of  the  arguments  sufficiently  appears 
from  the  judgments. 

The  case  of  In  re  Alabama^  New  Orleans,  Texas,  and 
Pacific  BaUway  Co.,  [1891]  1  Ch.  213,  39  W.  R.  Dig. 
49,  was  referred  to. 

LiNDunr,  L.J.— The  constitution  of  the  bank  is 
important.  The  bulk  of  the  shareholders  are  English 
people,  they  are  not  Australians  at  all,  and  that  is  a 
matter  which  strikes  me  as  extremely  important  in 
oonsidering  some  of  the  objections  which  have  been 
made  to  the  votes  of  the  Australian  creditors.  It 
has  been  represented  that  they  have  been  induced  by 
feelings  of  patriotism  and  a  desire  to  support  this 
bank  and  reconstruct  it  and  make  a  strong  bank. 
That  objection  would  have  twice  the  force  it  has  if 


these  people  were  shareholders;   but  they  are  not, 
they  are  creditors. 

The  bank  is  represented  to  be  solvent ;  there  is  a 
good  margin — a  very  considerable  margin  on  paper— 
of  excess  of  assets  over  liabilities,  and  it  is  said  that  if 
the  assets  could  be  realized  there  would  be  enough  and 
more  than  enough  to  pay  20s.  in  the  pound.  Further, 
the  affidavits  snow  that  if  these  assets  could  be 
realized— I  do  not  say  now,  but  if  times  got  better — 
and  the  assets  were  realized  and  the  creditors  could 
wait,  they  might  get  their  money  in  the  long  run ; 
but  the  state  of  things  is  very  anomalous  in  Australia. 
It  is  impossible  to  shut  one's  eyes  to  the  fact  that  this 
is  not  the  only  bank  that  has  stopped;  there  are  a 
great  many  others,  and  the  consequence  is,  it  is 
perfectly  impossible  at  this  present  moment  to 
realize  these  assets  at  anything  like  208.  in  the  pound. 
Hie  assets  consist  of  loans  made  on  land,  sheep  farms, 
and  what  not.  There  is  such  an  enormous  quantity 
of  that  kind  of  property  on  the  market,  and  there  are 
so  few  purchasers  of  tiie  property,  that  if  it  is  brought 
on  the  market  rapid  realizabon  is  utterly  hopeless. 

Now,  in  consit^ring  this  or  an^  other  sdieme  for 
paying  creditors  less  than  20s.  m  the  pound,  it  is 
absolutely  necessary  not  only  to  look  at  the  scheme, 
but  to  look  at  the  other  side.  Where  is  the  money  to 
come  from?  We  start  with  this,  that  the 
creditors  ought  to  be  paid  208.  in  the  pound.  There 
is  no  question  about  that — in  this  country  at  all 
events.  If  it  is  there  for  them  to  have,  they  ought 
to  have  it  at  the  expense  of  the  shareholders,  there 
is  no  question  at  all  about  that.  But  can  they  get 
it  ?  H  they  cannot  get  it,  then  it  becomes  necessary 
to  consider  and  decide  upon  some  alternative  scheme 
for  giving  them  less  than  that  to  which  they  are 
entiUed. 

The  evidence  shows  that  it  is  agreed  on  all  hands 
that  anything  Eke  sijdden  realization,  anything  like 
a  forced  sale,  would  be  utterly  ruinous  to  the  credi- 
tors. They  would  have  so  lar^e  a  loss  that  any 
reasonable  scheme — any  alternative  scheme — would 
reasonably  appear  better  than  that,  to  the  great  bulk 
of  them.  I  think  the  evidence  also  shows  that  time 
may  be  gained  in  one  way,  and  one  way  only ;  use- 
fully gained  I  mean,  and  that  is,  by  keeping  the  bank 
going  somehow.  If  you  cannot  keep  the  bank  going 
that  alternative  scheme  of  terminable  payments  will 
fall  through.  It  will  not  be  a  practical  scheme 
unless  the  bank  is  kept  going.  Having  arrived  at 
that,  then  there  come  uie  various  methods  of  keeping 
the  bank  going,  and  the  scheme  before  me  is  one. 
Whether  it  is  the  best  one  is  another  matter  alto- 
gether. I  shall  say  something  more  about  that 
presently.  But  I  do  not  think  that  it  is  iust  to  say 
there  is  a  mere  scheme  to  resuscitate  the  bank,  and 
not  pay  the  creditors.  If  I  thought  that  was  the 
scheme,  I  should  negative  it  without  the  slightest 
hesitation ;  but  I  think  the  true  view  of  it  is  this,  that 
it  is  a  scheme  for  paying  the  creditors  by  resuscitating 
the  bank,  and  I  do  not  oelieve  the  creditors  can  get 
paid  in  any  other  way.  That  is  the  result  to  my 
mind  from  the  perusal  and  study  of  this  evidence. 
Now,  having  arrived  at  that  condusiou,  I  shall  say 
no  more  about  the  so-called  patriotism  of  the  Austra- 
lians; I  daresay  they  are  patriotic,  but  they  are 
creditors  and  nothing  else.  They  are  not  share- 
holders. They  have  no  more  to  do  with  the  bank 
tJian  I  have.  They  care  nothing  about  it  except  for  the 
purpose  of  getting  their  money  out  of  it,  and 
although  they  take  different  views  from  the  Scotch 
creditors,  and  may  be  influenced  for  anything  I  know 
by  a  desire  to  keep  the  bank  going,  yet  the  object 
of  keeping  the  bank  goinff  in  their  ideas  is  to  get 
their  money,  and  beyond  in&i,  there  is  no  reason  to 
suppose  they  care  twopence  about  the  bank. 
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That  being  the  broad  conclusion  from  the  facts, 
I  come  now  to  consider  the  objections  which  have 
been  made  to  this  scheme,  and  to  the  function  of 
the  court.  The  scheme  has  been  carried  by  an 
enormous  majority  of  creditors,  if  they  are  all 
accounted  for.  But  that  is  not  enough.  The  Act  of 
1870  requires  not  only  that  a  scheme  of  this  kind  shall 
be  passed  by  three-fourths  of  the  creditors,  but  it  says 
this: — [His  lordship  read  the  2nd  section  set  forth 
above,  and  proceeded :]  Now  the  duty  of  the  court  in 
acting  upon  that  section  has  been  discussed  and 
explained  more  than  once,  and  I  do  not  Imow  that  I 
can  usefully  add  anything  to  what  I  have  said  before, 
and  to  what  my  brothers  Bowen  and  Fry  said  before, 
in  the  case  of  J71  re  Alabama,  New  Orleans,  Texas,  and 
Pacific  Railway  Co.  I  adhere  to  what  I  said  there, 
and  I  will  read  a  short_passage  from  it  ( [1891]  1 
Ch.,  at  pp.  238-9):— "What  the  court  has  to  do 
is  to  see  first  of  all  that  the  provisions  of  the 
statute  have  been  complied  with,  and,  secondly,  that 
the  majority  has  been  acting  bond  fide.  The  court 
also  has  to  see  that  the  minority  is  not  being  over- 
ridden by  a  majority  having  interests  of  its  own  clash- 
ing with  those  of  the  minority  whom  they  seek  to 
coerce.  Further  than  that,  the  court  has  to  look  at 
the  scheme  and  see  whether  it  is  one  as  to  which 
persons  acting  honestly  and  viewing  the  scheme  laid 
before  them  in  the  mterests  of  those  whom  they 
represent  take  a  view  which  can  be  reasonably  taken 
by  business  men.  The  court  must  look  at  the  scheme 
and  see  whether  the  Act  has  been  complied  with, 
whether  the  majority  are  acting  bofidfide,  and  whether 
they  are  coercing  the  minority  in  order  to  promote 
interests  adverse  to  those  of  the  class  whom  they  pur- 
port to  represent,  and  then  see  whether  the  scheme  is 
a  reasonable  one,  or  whether  there  is  any  reasonable 
objection  to  it  or  such  an  objection  to  it  as  that  any 
reasonable  man  might  say  that  he  could  not  approve 
of  it.*'  Fry,  L.  J.,  said  something  to  the  same  effect 
in  somewhat  different  language.  He  said  (at  p.  247) : 
'*  Under  what  circumstctnces  is  the  court  to  sanction  a 
resolution  which  has  been  passed  approving  of  a  com- 
promise or  arrangement  P  I  shall  not  attempt  to  define 
what  elements  ma^  enter  into  the  consideration  of  the 
court  beyond  this,  that  I  do  not  doubt  for  one 
moment  that  the  court  is  bound  to  ascertain  that  all 
the  conditions  required  by  the  statute  have  been  com- 
plied with ;  it  is  bound  to  be  satisfied  that  the  pro- 
position was  made  in  good  faith;  and,  further,  it 
must  be  satisfied  that  the  proposal  was  at  least  so  far 
fair  and  reasonable  as  that  an  intelligent  and  honest 
man  who  is  a  member  of  that  class  and  acting  alone 
in  respect  of  his  interest  as  such  a  member  might 
approve  of  it.  What  other  circumstances  the  court 
may  take  into  consideration  I  will  not  attempt  to 
forecast." 

Now,  it  is  quite  obvious  from  the  language  of  the 
Act,  and  from  the  mode  in  which  it  has  been  inter- 
preted, that  the  court  does  not  simply  register  the 
resolution  come  to  by  the  creditors  or  me  share- 
holders, as  the  case  may  be.  If  the  creditors  are  act- 
ins  on  suffLoient  information  and  with  time  to  con- 
sider what  they  are  about,  and  are  acting  honestly, 
they  are,  I  apprehend,  much  better  judges  of  what  is 
to  their  commercial  advantage  than  the  court  can  be. 
I  do  not  say  it  is  conclusive,  because  there  might  be 
some  blot  in  a  scheme  which  had  passed,  that  had 
been  unobserved  and  which  was  pointed  out  later. 
There  might  be  such  a  case  as  that ;  but  giving  them 
the  opportunity  of  observation,  I  repeat  that  1  think 
they  are  much  better  judges  of  a  commercial  matter 
than  any  court,  however  constituted,  can  be.  While, 
therefore,  I  protest  that  we  are  not  to  register  their 
decisions,  but  to  see  that  they  have  been  properly 
convened  and  have  been  properly  consulted  and  have 


considered  the  matter  from  a  proper  point  of  view — 
that  is,  with  a  view  to  the  interests  of  the  class  to 
which  they  belong  and  are  empowered  to  bind — the 
court  ought  to  be  slow  to  differ  &om  them.  It  should 
do  so  in  a  minute  if  there  is  anything  wrong  about 
it,  but  it  ought  not  to  do  so  in  my  judgment  unless 
something  is  brought  to  the  attention  of  the  court  to 
show  that  there  has  been  some  great  oversight  or 
miscarriage. 

Now  with  these  observations  I  pass  on  to  consider 
what  the  objections  made  to  this  scheme  are.  First  of 
all  I  will  take  the  objections  which  I  will  refer  to  as 
technical— that  is,  the  objections  relating  to  the 
proxies.  I  have  read  from  the  statute  words  which 
show  that  there  must  be  three-fourths  of  the  creditors 
present  in  person  or  by  proxy.  "Proxy"  there, 
mecuis  by  some  agent  properly  appointed.  Now  in 
this  particular  case  the  Australian  creditors  were 
present  by  the  person  whom  they  had  in  fact 
appointed.  He  was  there.  They  were  therefore 
present,  not  in  person,  of  course,  but  they  were  present 
by  proxy.  Their  proxy  was  there.  Then  comes  this 
difi&5ulty,  that  the  proxy  papers  —  the  authority 
authorizing  their  agents  to  ftppoar  and  vote  for  them 
— were  not  in  this  country.  That  particular  diflGLculty 
was  foreseen  and  so  provided  for  by  that  part  of 
Yaughan  Williams,  J.'s  order  to  which  I  am  about  to 
refer.  I  do  not  mean  the  order  appealed  from,  but 
the  order  of  the  18th  of  May  convening  the  meeting. 
The  position  of  affedrs  is  peculiar.  This  bank  had 
branches,  in  fact  main  offices,  in  various  places  in 
Amstralia,  Sydney,  Melbourne,  Brisbane,  and  other 
places,  and  they  had  depositors,  the  great  bulk  of 
whom  were  Aus&alians,  and  they  had  to  be  consulted 
as  to  how  it  was  to  be  done.  Time  was  important, 
and  Yaughan  Williams,  J.,  in  the  order  convening  the 
meeting,  put  in  this  special  provision,  which  is  quite 
novel— -1  do  not  think  any  of  us  have  seen  it  before — 
and  which  is  extremely  ingenious,  and  the  question  is 
whether  the  learned  judge  exceeded  his  powers  bvput- 
ting  it  in.  [His  lordship  read  that  part  of  the  order  set 
forth  above  between  inverted  commas,  and  proceeded :] 
Now  that  is  an  entirely  new  form  of  order.  I  need 
hardly  say  that  it  is  adapted  to  the  necessities  of  the 
time.  It  is  ingeniously  using  the  improved  methods 
of  communication  by  telegraph  which  it  would  be 
folly  to  shut  out  and  not  to  use  if  you  can  do 
it.  The  question  is  now,  whether  the  learned  judge 
had  power  to  make  any  such  order  as  that.  That 
turns  upon  the  power  conferred  on  him  by  the  statute 
under  which  he  convenes  meetings,  and  the  most 
important  section  with  reference  to  this  particular 
pomt  will  be  found  to  be  section  91  of  the  Act  of 
1862  coupled  with  the  2nd  section  of  the  Act  of  1870. 
Section  91  of  the  original  Act  of  1862  says  this: 
"  The  court  may,  as  to  all  matters  relating  to  the 
winding  up,  have  regard  to  the  wishes  of  the  creditors 
or  contiibutories,  as  proved  to  it  by  an^  sufficient 
evidence,  and  may,  if  it  thinks  it  expedient,  direct 
meetings  of  creditors  or  contributories  to  besummoned, 
held,  and  conducted  in  such  manner  as  the  court 
directs  for  the  purpose  of  ascertaining  their  wishes 
and  may  appoint  a  person  to  act  as  chairman,"  and 
so  on.  The  Act  of  1870,  section  2,  which  has  to  be 
read  with  the  Act  of  1862,  enables  the  court,  "in 
addition  to  any  other  of  its  powers,  on  the  application 
in  a  summary  way  of  any  creditor,  or  the  hquidator, 
to  order  that  a  meeting  of  such  creditors  or  class  of 
creditors  shall  be  summoned  in  such  manner  as  the 
court  shall  direct"  ;  and  then  it  goes  on  with  the 
question  about  the  majority  which  I  have  just  read. 

Now  it  appears  to  me,  under  the  authority  of  section 
91  of  the  Act  of  1862,  this  novel  form  of  order  is  not 
beyond  the  power  of  the  judge.  It  appears  to  me 
that  he  had  power  to  direct  that  these  proxies  should 
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be  filled  up  in  Anstralia,  that  they  should  be  deposited 
in  the  offices  which  are  mentioned,  and  that  the 
resnlt  of  the  proceedings  might  be  acted  upon  in 
this  conntry  even  before  the  proxy  paprs  came  over. 
I  think  it  was  within  his  power  to  do  it,  and  being 
within  his  power  I  do  not  hesitate  to  say  it  is  a  power 
with  whi<m  we  should  not  dream  of  interfering. 
That  is  what  was  done.  Therefore,  so  far  as  that 
somewhat  important  point  is  concerned,  it  appears  to 
me  there  was  nothing  irregular  in  the  proceediogs  at 
this  meeting. 

But  then  it  is  argued  that  the  Australian  proxy 
papers  and  the  votes  given  upon  them  ouffht  to  be 
rejected  because  of  the  Stamp  Act.    Now  uie  Stamp 
Act  which  is  in  question  is  the  Stamp  Act  of  1891 ,  ana 
the  section  relating  to  the  powers  of  attorney  and 
proxy  papers  is  section  80.     That  must  be  construed 
with  reference  to  the  schedule  which  imposes  the 
duties.    I  will  read  the  schedule  first:  **Xetter  or 
power  of  attorney,  and  commission,  factory,  mandate, 
or  other  instrument  in  tiie  nature  thereof ;  (1)  for  the 
•de  purpose  of  appointing  or  authorizing  a  proxy 
to  vote  at  any  one  meeting  at  which  votes  may  be 
given  by  proxy,  whether  the   number    of    persons 
named  in  such  instrument  be  one  or  more,  one  penny.'* 
Sab-clause  6  of  the  schedule  is  important,  it  says : 
"  Of  any  kind  whatsoever,  not  hereinbefore  described, 
lOs.*'      Now,    the    substance    of    section    80,    as    I 
understand  it,   is  tiiis— that  it  enables  you  to  use 
a  proxy   paper   for   one    meeting    with    a   penny 
stamp  upon  it,  and  sub-section  2  says :  **  The  duly  of 
one  penny  may  be  denoted  by  an  adhesive  stamp  which 
is  to  be  cancelled  by  the  person  by  whom  the  instru- 
ment is  executed  *' — that  is,  the  person  who  is  intending 
to  vote  by  proxy — "  and  a  letter  or  power  of  attorney 
or  voting  paper  charged  with  the  duty  of  one  penny 
is  not  to  be  stamp^  after  the  execution  thereof  by 
any  person."    Therefore,  if  these  were  proxies  with 
penny  stamps,  they  would  be  all  bad.    There  beine 
no  penny  stamp  upon  them,  they  having  been  signed 
without  a  stamp  upon  them,  the  Act  is  imperative  that 
the  duty  of  one  penny  is  not  to  be  stamped  after  the 
execution  thereof  by  any  person.   Sub-section  3  of  the 
Btme  section  makes  it  still  plainer  :  **  Every  person 
who  makes  or   executes   or    votes    or    attempts  to 
vote  under  or  by  means  of  any  such  letter  or  power 
of  attorney" — ^that  is,   requiring  a  penny  stamp — 
"or  voting   paper    not   being  duljr   stamped  shall 
incur  a  fine  of  xdO,  and  every  vote  given  or  tendered 
imder  the  authority  or  by  means  of  the  letter  or 
power  of  attorney  or  voting  paper  shall  be  void." 
Therefore,   it  is  quite  plain    that  if  it  turned    on 
the  penny  stamp  section,  the  whole  of  these  proxies 
would  be  bad.     But  it  is  said  they  do  not  turn  on 
the  penny  stamp  section,  but  that  they  turn  on  the 
IDs.  clause  in  the  schedule,  and  if  so  the  objection 
fuls.    It  seems  to  me  that  that  is  the  real  truth  and 
the  answer  to  tiiis  objection,   bearing  in  mind  that 
these  proxies  were  not  sent  out  with  a  penny  stamp 
i^xm  them  ;  they  might  have  been  if  there  had  been 
tune,  and  then  they  would  have  been  all  right.    They 
are  instruments  intended  to  be  executed  in  a  foreign 
country.    The  penny  stamp  not  being  applicable  or 
not  being  applied,  they  must  have  a  lOs.  stamp,  and 
the  moment  you  get  out  of  the  stringency  of  the 
pennj  stamp  section  you  come  within  section   15, 
which  relates  to  the  stamping  of  instruments  executed 
Abroad.    Section   15  says  this:   **Save  where  other 
express  provision  is  in  this  Act  made,  any  unstamped 
or  insufficiently  stamped  instrument  may  be  stamped 
after  the  execution  thereof."    That  does  not  apply  to 
the  penny  stamp,  because  there  is  an  express  provi- 
sion to  tne  contrary ;  but  it  does  apply  to  the  lOs. 
stamp,  as  to  whi<^  there  is  no  express  provision  to 
the  contrary.    Then,  passing  on  to  sub-section  3  of 


section  15  you  find :  **  Provided  that,  save  where  other 
express  provision  is  made  by  this  Act  in  relation  to 
any  particular  instrument :  (a)  any  unstamped  or  in- 
sufficiently stamped  instrument  which  has  been 
first  executed  at  any  place  out  of  the  United  King- 
dom, may  be  stamped  at  any  time  within  thirty  days 
after  it  has  been  first  received  in  the  United  Kingdom 
on  payment  of  the  unpaid  duty  only."  Therefore,  it 
appears  to  me  that  the  answer  given  to  this  stamp  ob- 
jection, which  at  one  time  look^  a  little  formidable,  is 
complete.  It  does  not  turn  on  a  penny,  it  turns  on  the 
lOs.,  and  the  lOs.  may  be  stamped  after  tiie  execution. 
Coupling  that  with  the  conclusion  at  which  I  have 
already  arrived,  that  that  particular  clause  in  the 
order  of  Vaughan  Williams,  J.,  is  not  ultra  vires  it 
seems  to  me  that  the  objection  to  these  proxy  papers 
fails.  [His  lordship  then  considered  the  substance  of 
the  scheme,  and,  admitting  that  there  were  objections 
to  it  inasmuch  as  the  crelditors  were  converted  to  a 
certain  extent  into  annuitants  and  their  payment  was 
postponed  to  an  extent  that  might  readily  be  objected 
to,  yet,  facing  the  alternative,  t.e.,  realization  of  the 
assets,  his  lordship  came  to  the  conclusion  that  it  was 
one  which  had  been  honestiy  framed  in  the  interests 
of  the  creditors ;  and  concluded : — ]  It  appears  to 
me  the  learned  judge  was  perfectiy  right  that  this 
scheme  ought  to  be  confirmed.  The  appeal  must  be 
dismissed  with  costs. 

Lopes,  L.J. — Two  objections  are  taken  to  this 
scheme  :  the  first  is  an  objection  to  it  on  the  merits ; 
the  second  is  a  mere  technical  objection — ^namely,  that 
it  has  not  been  approved  of  by  the  statutory  number 
of  creditors.  What  is  contended  is  this,  that  the  votes 
of  the  Australians  ought  not  to  be  counted.  That  I 
will  deal  with  presentiy. 

The  mode  in  which  the  power  conferred  by  section 
2  of  the  Act  of  1870  on  a  majority  of  creditors  to 
bind  a  minority  is  to  be  exercised  has,  to  my  mind, 
been  very  well  and  correctiy  laid  down  in  the 
Alabama  case  already  referred  to.  What  I  under- 
stand to  be  decided  by  that  case  is  this,  that  it  is  not 
sufficient  for  the  court  to  ascertain  that  the  statutory 
conditions  have  been  complied  with,  the  court  must 
also  be  satisfied  that  the  statutable  majority  have 
acted  hoTid  fide,  not  adversely  to  those  whom  they 
professed  to  represent,  and  that  the  arrangement 
contemplated  is  a  reasonable  one,  such  as  a  man  of 
business  would  reasonably  approve — reasonably  with 
regard  to  the  particular  circumstances  of  the  case. 
[£s  lordship  then  dealt  with  the  merits  of  the  pro- 
posed arrangement  and  came  to  the  conclusion  that  it 
was  not  unreasonable.] 

Now,  with  regard  to  the  other  objections.  The 
first  question  is  whether  the  judge  had  power  to  make 
the  order  he  did.  No  doubt  it  is  a  new  form  of  order, 
and  one  which  would  only  be  made  in  very  exceptional 
circumstances  such  as  the  present.  It  appears  to  me 
that  section  91  of  the  Act  of  1862  clearly  authorizes 
that  which  the  learned  judge  has  done ;  and  the  Act 
of  1870  is  incorporated  with  that  Act.  It  appears  to 
me  that  what  he  has  done  is  a  proper  and  desirable 
thing  having  regard  to  the  circumstances. 

Then  the  objection  has  been  taken  which  has  been 
characterized  as  a  stamp  objection.  That  has  been 
gone  into  at  length  by  Lindley,  L.J.,  and  I  have  very 
Httleio  add.  I  think  that  Mr.  Cozens-Hardy  has  taken 
the  case  entirely  out  of  the  penny  stamp  section, 
because  he  brings  it  under  section  15  as  a  document 
executed  out  of  the  United  Kingdom  and  within  the 
schedule  making  it  subject  to  a  10s.  duty.  Then  it 
becomes  a  document  which  may  be  stamped  after  it 
has  been  used  and  executed,  in  the  way,  I  suppose, 
these  proxies  will  be  when  they  arrive. 

On  the  whole,  therefore,  I  come  to  the  conclusion 
that  the  appeal  must  be  dismissed  with  costs. 
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A.  L.  Smith,  L. J. — [His  lordship,  after  discussing 
the  proposed  scheme,  and  cononrring  in  the  sanction 
of  it,  proceeded: — ]  I  wish  to  say  a  few  words 
upon  a  point  which,  for  the  first  time,  arises  in  this 
case — that  is,  whether  or  not  the  electric  telegraph 
can  be  brought  into  play  to  carry  out  what  was 
eminently  needed,  and,  indeed,  was  absolutely  neces- 
sary, to  carry  out,  I  will  say,  justice  in  this  case.  In 
my  judgment  this  depends  in  the  main  upon  what 
power  vaughan  Williflmis,  J.,  had  in  this  winding-up 
matter,  because  it  must  be  admitted  that  he  had 
not  the  best  evidence — or,  I  may  say,  primd  facie 
evidence,  but  best  evidence  is,  I  thii&,  the  proper 
expression — of  these  instruments  of  proxy.  I  turn 
to  section  91  of  the  Act  of  1862,  and  there  I  find  a 
very  significant  phrase  :  **  by  any  sufficient  evidence." 
Now  that  phrase  is  put  in  for  the  purpose  of  enlarg- 
ing the  power  of  the  judge  who  has  to  adjudicate  m 
these  winding-up  matters.  It  clearly  abrogates  the 
necessity  of  his  acting  upon  strict  legal  evidence ; 
that  is  quite  dear.  It  also  allows  him  clearly  to  act 
upon  secondary  evidence  if  he  thinks  fit,  and  it  seems 
to  me  it  empowers  him,  and  is  put  in  expressly  for 
the  puipose  of  empowering  him,  to  act  in  these 
matters  of  winding  up.  He  may  act  upon  evidence 
which  he  thinks  si&cient  for  the  purpose  of  arriving 
at  the  truth  with  regard  to  the  wishes  of  the  credi- 
tors or  contributories.  That  I  apprehend  to  be  the 
true  meaning  of  the  words  ''upon  any  sufficient 
evidence."  Then  I  have  to  turn  to  section  2  of  the 
Act  of  1870.  There  **  either  in  person  or  by  proxy  '* 
means  either  in  person  or  by  his  lawfully  constituted 
agent,  and  not  oy  the  instrument  of  proxy  or  the 
proxy  paper.  Where  is  there  anything  to  show  that 
the  agent  must  show  an  instrument  of  proxy  to 
satisfy  the  meeting  or  the  court  afterwards  P  Sup- 
pose the  agent  comes  and  says,  '*  I  can  assure  you 
upon  oath  I  have  these  proxies,  and  that  they  are 
deposited  in  Melbourne."  Why  will  not  that  do  P 
Supposing  there  had  been  a  letter  written  from 
Mdlboume,  why  should  not  that  be  accepted  if  the 
judge  has  no  reason  to  doubt  it  P  A  telegram  is  sent, 
and  the  judge  has  no  reason  to  doubt  it,  and  believes 
it.  Why  should  he  not  act  upon  it  P  Has  he  author- 
ity to  do  so  P  It  seems  to  me  he  has.  In  my  judg- 
ment these  votes  are  properly  receivable. 

Then  it  was  urged  that  the  Stamp  Act  would 
defeat  the  proxies.  But  when  the  Act  of  1891  is 
accurately  understood,  and  not  only  section  80,  but 
also  section  15  and  the  schedule,  are  read,  it  is  mani- 
fest, as  it  seems  to  me,  that  the  true  construction  of 
the  Act  is  that  if  you  want  to  use  a  proxy  for  one 
meeting  with  a  penny  stamp  you  must  affix  the  stamp 
and  cancel  it  before  it  is  used ;  but  if  you  want  to  use 
a  proxy  with  not  a  penny  stamp  for  more  thui  one 
meeting,  you  may  go  under  the  schedule  with  a  10s. 
stamp,  and  if  the  document  has  been  executed 
abroad  without  the  10s.  stamp,  you  have  thirty  days 
after  it  reaches  this  country  to  stamp  it.  Therefore 
the  objection  does  not  apply. 

I  agree  with  what  nas  fallen  from  Lindley  and 
Lopes,  L.  JJ.,  as  to  the  law  which  ought  to  be  applied 
to  this  case. 

I  am  not  going  to  question  whether  this  scheme  is 
one  which  on  the  facts  ought  to  be  sanctioned  or  not. 

I  agree  with  what  has  fallen  from  the  Lords  Jus- 
tices who  have  preceded  me,  and  I  leave  it. 

I  think  this  appeal  fails,  and  should  be  dismissed. 

Appeal  diamissed. 

Solicitors,  Murray  &  ffutchins ;  Freshfields  &  Wil- 
iama ;  Slaughter  &  May  ;  Parker ^  Oarrett,  &  Parker. 
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(Lord  Esher,  M.B.,  and  Bowen  [         June  30,  1893. 
and  Kay,  L.JJ.)  i 

Bbntsen  v.  Taylob,  Sons,  &  Co.  (a.) 

Shipping— Charter-party — Breach — Condition  precedent 
or  warranty — Waiver, 

By  a  charter-party  dated  the  29th  of  March,  1892,  it 
was  agreed  between  T.  &  Co,,  as  charterers,  and  B,, 
the  oumer  of  a  ship,  described  in  the  charter-party 
as  **  now  sailed,  or  about  to  sail,  from  a  pitch  pine 
port  to  the  United  Kingdom,**  thai  the  ship  sJwuld,  after 
discharging  homeward  cargo,  proceed  to  Quebec  and  there 
load  a  cargo  of  wood  goods,  and  should  therewith  proceed 
to  Oreenock,  Barrow,  or  Liverpool,  as  ordered  on  signing 
bills  of  lading,  and  deliver  the  same  on  being  paid  freight. 
At  the  date  of  the  charter-party  the  ship  was  at  Mobile, 
where  she  had  been  for  about  a  month  loading  timber  for 
Oreenock,  She  did  not  leave  Mobile  until  the  23rc{  of 
April,  which  fad  became  known  to  T,  d:  Co,  on  the  16th 
of  May,  They  then  called  attention  to  the  delay,  and 
inquired  from  B,*s  brokers  whether  they  had  any  proposed 
to  make.  None  woe  made,  and  the  ship  arrived  at 
Oreenock  on  the  5th  of  June,  afier  which  further  cor- 
respondence took  place,  B,*s  brokers  reptuliating  any  mis- 
description of  the  ship  in  the  charter-party,  and  T,  d;  Co, 
ultimately  writing  to  them  as  follows : — "  If  you  send 
the  ship  to  load  under  her  charter-party,  we  shall  proted 
against  loading  and  difference  of  freight  and  insurance 
upon  goods  then  shipped,**  The  ship  then  left  Oreenock 
and  arrived  in  Quebec  on  the  Qth  of  August,  when  T, 
dk  Co,  refused  to  load,  B,  brought  an  adion  against 
T.  id  Co,  for  the  freight. 

Held,  thai  the  description  in  the  charter-party  of  the 
ship  as  **  now  sailed,  or  about  to  sail,**  was  a  condition 
precedent  to,  and  of  the  substance  of,  the  contrad,  and 
was  not  a  mere  warranty  ;  thai,  the  plaintiff  not  having 
ftUJUled  this  condition,  tJie  defendants*  refusal  to  load 
would  have  been  justified ;  but 

Held,  also,  on  the  construction  of  the  correspondence, 
thai  the  defendants,  having  induced  the  plaintiff  to  send 
the  ship  to  Quebec  in  the  belief  thai  they  would  only  claim 
damages  in  resped  of  increased  freight  and  insurance 
premium,  had  vfaived  their  right  to  insid  on  the  con- 
dition, and  were  liable,  therefore,  for  the  freight. 

Motion  by  the  plaintiff  for  judgment  or  a  new  trial. 

The  action  was  tried  on  the  30th  of  May  before 
Pollock,  B.,  and  a  special  jury  at  the  Qnildhall.  The 
plaintiff  was  a  shipowner,  and  claimed  damages  in 
respect  of  the  refusal  of  the  defendants  to  load  a  ship 
at  Quebec  under  a  charter-party  dated  the  29th  of 
March,  1892. 

The  material  part  of  the  charter-party  was  as  fol- 
lows:— *'It  is  this  day  mutually  agreed  between 
Chr.  Bentsen,  Esq.,  owner  of  the  good  ship  or  voflpsel 
called  TJie  Fclkvang,  of  the  measurement  of  1,572 
tons  or  thereabouts,  now  sculed  or  about  to  sail  fr. 
pine  port  to  XT.  K.,  and  Messrs.  Charles  Taylor, 
Sons,  &  Co.,  of  Liverpool,  that  the  said  ship  or  vessel, 
being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  shall,  after  discharging  home- 
ward cargo  witii  all  convenient  speed,  sau  and  pro- 
ceed to  a  good  and  safe  loading  place  as  may  be 
directed  by  charterers  at  Quebec,  or  as  near  there- 
unto as  she  may  safely  get  always  afloat,  and  there 
load  from  the  factors  of  the  said  merchant  a  full  and 
complete  cargo  of  wood  goods  " — specified — "  .  .  . 
and  being  so  loaded  shall  therewith  proceed  to 
Greenock,  Barrow,  or  Liverpool,  as  ordered  on  sign- 
ing B/L,  or  so  near  thereunto  as  she  may  safely  get 

(a.)  Koported  by  John  P.  Mellob,  Esq.,  Barrister- 
at-Law. 
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always  afloat,  and  deliver  the  same  on  being  paid 
freight  aa  foUowB    .    .    ." 

Before  the  charter-party  was  entered  into  the  de- 
fendanta  were  informed  that  The  Folkvang  was  nor? 
at,  or  ready  to  leave.  Mobile,  and  they  subsequently 
oontfflited  to  her  taking  an  outward  ballast  cargo. 

Hie  ahip  safled  from  Mobile  on  the  23rd  of  April, 
and  some  correspondence  then  took  place  between  the 
defendftnta  and  the  plaintiff's  brokers,  Messrs.  Leitke 
ft  Co.,  of  Glasgow,  with  regard  to  the  discrepancy  as 
to  her  position  as  stated  in  the  charter-party  and  the 
fact  of  her  detention  at  Mobile. 

On  the  6th  of  June  the  defendants  were  advised  by 
Leitke  &  Ck).  of  the  ship's  arrival  at  Greenock,  and 
after  some  further  correspondence  the  defendants 
wrote  to  Leitke  &  Co.  as  follows  :—*' We  are  still 
wiUioat  any  reply  to  ours  as  to  ship's  wrongful 
description;  you  must  therefore  please  carefully 
understand  that  if  you  send  her  out  to  load  under  her 
c/p  we  shall  protest  against  loading  and  difference  of 
freight  and  insurance  upon  goods  then  shipped." 

The  Folkvang  left  Greenock  on  ihe  18th  of  June 
and  arrived  at  Quebec  on  the  6th  of  August.  The 
defendants  again  wrote  on  the  21st  of  June  repeating 
their  protest  as  to  the  misdescription,  and  concluding : 
**  Yon  must  please  accept  our  notice  and  give  owner 
advice  of  our  intention  to  load  under  protest,  claiming 
damages  for  freight  and  increased  insurance."  On  the 
dth  of  July  the  defendants  wrote  to  Messrs.  Leitke  to 
the  effect  that  if  they  were  to  throw  up  the  charter- 
party  they  would  be  within  their  rights,  but  to  avoid 
the  inconvenience  of  that  course  they  made  a  pro- 

rJ  to  load  upon  certain  terms.  Messrs.  Leitke  & 
relied  on  the  8th  declining  the  proposition,  and 
saying  that  they  looked  to  the  defendants  to  imple- 
ment the  charter.  On  the  12th  of  August  the  refusal 
of  the  defendants  to  load  was  communicated  to 
Leitke  &  Co.,  and  the  ship  was  subsequently  re- 
chartered  at  a  loss  of  £409  Os.  dd. 

The  plaintiff  sought  to  recover  this  amount,  together 
with  items  for  demurrage,  &c.,  amounting  altogether 
to  £848  16s.  Id.  The  defendants  alleged  that  U  was 
a  condition  precedent  to  the  contract  that  ^e  ship 
was  sailed  or  about  to  sail  from  Mobile  on  the  29th  of 
March,  which  was  warranted  in  the  charter-party  at 
the  time  of  makmg ;  that  the  detention  of  the  ship 
liad  materially  altered  the  character  of  ^e  subsequent 
voyage  from  Quebec,  which  was  contemplated  to  be 
a  '*  summer  voyage,"  and  that  they  were,  tiierefore, 
justified  in  refusing  to  perform  the  contract. 

L.  E.  Pyke,  Q.C,  and  W.  O.  Hodges,  for  the  plain- 
tiff.— ^Tbe  question  as  to  whether  the  description  of 
the  ship  in  the  charter-party  as  '*  now  sailed  or  about 
to  sail"  formed  a  substantive  part  of  the  contract 
was  a  question  of  law  and  should  have  been  deter- 
mined by  the  judge :  Behn  v.  Bumese,  11  W.  R.  496, 
3  B.  ft  S.  751.  These  words,  looking  at  the  charter- 
party  itself,  did  not  for  the  following  reasons  amount 
to  a  condition  precedent,  although  they  miffht  have 
constatnted  a  warranty,  the  br^ich  of  which  would 
sound  in  damages.  In  the  first  place,  the  words  were 
too  vague;  a  condition  precedent  must  be  clearly 
expressed;  it  must  be  *' precise,  not  loose,  lax,  or 
ambiguous"  (per  Pollock,  C.B.,  in  Tarrahochia  v. 
Hickie,  1  H.  &  N.,  at  p.  187,  5  W.  R.  Di^.  233). 
Here  tiiey  are  only  to  the  general  effect  ^at  the 
•hip  was  ''about  to  sail."  In  TarrahocJiia  v. 
Htckie  it  was  held  that  a  statement  that  a  ship 
was  "tight,  strong,  and  in  all  respects  fitted  for 
the  voyage  "  was  not  a  condition  precedent,  as  also 
ware  not  provisions  that  she  should  **  sail  with 
oonvenieat  speed  "  or  "  within  a  reasonable  time  " ; 
hnt  where  the  condition  was  that  she  should  sail  on  a 
ptcticalar  date  that  would  be  a  condition  precedent. 


In  Behn  v.  Bumess  the  representation  became  a  con- 
dition precedent  because  it  was  an  exact  statement 
that  the  ship  was  now  in  the  port  of  Amsterdam 
and  was  tight,   ready,    and  fit    for   proceeding  on 
her  voyage  wiih  all  possible  despatch.    The  state- 
ment is,  moreover,  not  a  condition  precedent  because 
it   was  not   of   the   essence   of  the  contract.      The 
bearing    of     this    argument    is     strengthened    by 
the     fact     that    there    are    in    the    charter-party 
no   words  limiting  the  time  of    the  ship's    arrival 
at    Quebec,    or   providing  that  in  case    of   breach 
of  that  provision  the  charter-party  should  be  can- 
celled ;  and,  moreover,  it  is  provided  that  the  ship  is 
to  proceed  from  Mobile  to  any  port  in  the  Umted 
Kingdom.    On  the  contract  itself,  therefore,  there  is 
the  strongest  presumption  that  the  parties  did  not 
regard  time  as  being  of  the  essence  of  the  contract, 
for  it  is  to  be  observed  that  this  last  provision  would 
render  the  ship  liable  to  all  the  delays  arising  from 
unfavourable  winds  or  weather.    If,  therefore,  the 
parties  had  desired  that  time  should  be  of  the  essence 
of  the  contract,  they  would  have  inserted  a  provision 
to  the  effect  that  if  the  ship  did  not  arrive  at  Quebec 
by  a  certain  date  the  charter-party  should  be  can- 
celled, or  would  have  agreed  that  the  ship  was  then 
ready  to  proceed  with  all  possible  despatch,  as  was 
the  case  in  Behn  v.  Bume8$»    [BowKN,  L.J. — But  if 
the  statement  is  one  which  mi^ht  influence  the  mAlring 
of  the  contract,  would  not  mat  go  to  show  that  it 
was  a  condition  precedent  P]    Not  necessarily ;  it  may 
only  amount  to  a  warranty.     [Bowbn,   L.J.— The 
question  here  is  whether  it  is  not  both.]    In  order 
further  to  determine  that,  the  object  of  the  voyage 
and  of  the  contract  and  the  surrounding  circumstances 
must  be  looked  at.    All  the  parties  knew  at  the  time 
the  contract  was  made  was  that  the  vessel  had  arrived 
at  Mobile  on  the  18th  of  February,  and  would  in  the 
ordinary  course  take  about  a  month  to  load.    Further, 
the  object  of  the  vovage  was  to  carry  timber  generally, 
not  to  take  a  specific  carfi;o,  which  indicates  that  the 
ship  was  not  required  for  a  specific  purpose  at  a 
specific  time;  the  ^oods  were  not  to  be  carried  to 
arrive  at  any  particular  season,  and  there  was  no 
statement  in  the  charter-party  that  the  voyage  from 
Quebec  was  to  be  a  summer  voyage.     [Bowen,  L.  J. — 
That  is  not  the  custom.]    These  facts  go  to  show  that 
the  time  of  arrival  at  Quebec  was  not  material,  and 
that  there  was  no  imraasonable  delay.  Upon  all  these 
grounds,  therefore,  the  statement  did  not  go  to  the 
root  of  the  contract,  and  the  court  will  be  uow  to  do 
for  parties  what  they  might,  if  they  had  intended  it, 
have  done  for  themselves.     [They  also  cited  on  this 
point    Constable    v.    Cloberie,    Palmer,    397;     Clip- 
sham    V.     Vertit^,    6    Q.     B.    265 ;     M^ Andrew    v. 
Chappie,  14  W.  R.  891,  L.  R.   1  0.  P.  643;  Cork- 
ling  V.  Massey,  21  W.  R.  680,  L.  R.  8  C.  P.  396.] 
Secondly,  assuming  that  this  was  a  condition  per- 
cedent,  the  facts  and  correspondence  show  that  the 
defendants  waived  the  breach.     They  referred  par- 
ticularly to  the  letters  of  the  defendant  of  June  6  and 
21.    The  defendants  had  no  right  to  encourage  the 
plaintiff  to  send  the  ship  to  Quebec,  and  when  she 
was  there  to  refuse  to  load.     The  question  of  the 
construction    of    these   letters,    moreover,    was   for 
the  judge,  and  should  not  have  been  left  to  the 
jury. 

Bigham,  Q,C,,  and  Carver,  for  the  defendants,  were 
directed  to  argue  the  question  of  waiver  only. — ^There 
was  a  breach  of  the  contract,  and  what  then  took 
place  amounted  to  a  new  contract.  The  defenduits 
bargained  for  a  ship  which  was  ready  to  sail  from 
Mobile.  The  Folkvang  was  not  ready,  and  they  were 
entitled,  therefore,  to  make  a  new  contract  u  they 
chose.    What  took  place  was  that  they  pointed  out 
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that  the  condition  was  broken,  and  invited  the  plain- 
tiff to  make  a  proposal.  Further,  the  defendants  were 
not  bound  to  intimate  that  they  relied  upon  the 
broken  condition.  The  plaintiff  was  not  ready  and 
willing  to  perform  his  contract.  [Lord  Esheb, 
M.B. — But  you  can  elect  not  to  waive  your  breach, 
and  can  make  him  go  on  with  his  contract.]  The 
effect  of  what  the  derondants  did  was  to  say  to  the 
plaintiff:  *' You  have  broken  the  condition;  if  you 
choose  to  send  the  ship  to  Quebec  take  notice  mat 
we  shall  only  load  her  under  protest,  subject  to 
damages."  By  sim^dy  standing  by,  the  defendants 
did  not  lead  tne  plaintiff  to  suppose  that  the  con- 
tract was  still  subsisting,  and  tnere  was  no  obliga- 
tion upon  them  to  elect  as  to  their  course.  The  ques- 
tion as  to  whether  they  did  act  so  as  to  mislead  the 
plaintiff  was  a  question  of  fact  for  the  jury.  In 
Dixon  V.  HerxGt,  2  F.  &  F.  760,  the  question  was 
pointed  out  to  be  whether  a  party  to  the  contract, 
knowing  of  the  breach,  had  yet  treated  it  as  a  valid 
contract.  [BowEN,  L.J. — iAibX  case  makes  against 
you.] 

Lord  Esheb,  M.B.— The  plaintiff  is  a  shipowner, 
and  brings  an  action  on  a  charter-party,  against 
the  defendants,  on  their  refusal  to  load  the  chartered 
ship  at  Quebec.  The  defendants*  answer  is  tiiat  there 
was  a  condition  precedent  in  this  chi^tor-parbr  to  any 
obligation  to  load  which  was  broken,  and  merefore 
that  they  were  not  bound  to  do  so.  The  plaintiff's 
reply  to  that  is,  in  the  first  place,  the  statement  in  the 
charter-party  was  not  a  condition  precedent  at  all, 
nothing  but  a  mere  representation,  which  did  not 
amount  to  either  a  warranty  or  a  condition ;  in  the 
second,  that  if  it  did  amount  to  a  condition 
precedent  the  defendants  waived  their  right  to  rely 
upon  it. 

Now  who  is  to  determine  the  true  construction  of 
the  c^iarter-partyF  It  is  an  agreement  in  writing,  and 
the  jury  have  no  right  to  determine  it,  and  it  ought 
not  to  have  been  len  to  them  to  do  so.  It  is  also  an 
agreement  which  must  be  construed  according  to  the 
state  of  facte  which  existed  at  the  time.  The  question 
here  is  whether  the  words  in  the  dbarter-party — 
«  now  sculed  or  about  to  sail  '* — are  anything  more 
than  a  representetion,  whether  they  are  con^actual 
words,  and,  if  so,  whether  they  amount  to  a  warranty 
or  agreement,  or  to  a  condition.  Tl^at  question  is  for 
the  court  The  court  has  a  right  to  know  tiie  facts 
within  the  knowledge  of  the  parties  at  tiie  time ;  if 
those  facte  are  disputed,  then  the  jury  must  settle 
what  they  are ;  but  when  they  are  settled  the  court 
determines  the  question  of  construction.  Now  here 
the  facts  are  not  really  in  dispute ;  the  only  question 
is.  What  did  the  parties  mean  ?  No  harm  was  in  fact 
done  in  this  case  oy  leaving  the  question  to  the  jury, 
but  the  only  thing  which  the  parties  really  knew  at 
the  time  they  entered  into  the  diarter-party  was,  that 
the  ship  was  at  Mobile,  that  she  was  to  load  a  tim- 
ber cargo,  and  to  brinff  it  to  the  United  Einffdom. 
The  ordinary  time  for  that,  according  to  tiie  evidence, 
would  be  about  a  month,  and  the  purties  on  the  29tli 
of  March  knew  that  she  had  been  in  the  port  for  a 
month  and  calculated  that  she  was  about  l^uied  and 
ready  to  sail,  or  so  nearly  loaded  that  she  would  be 
so  within  a  dav  or  two.  What  do  the  words  there- 
fore represent  r  To  say  she  is  "  now  sailed"  means 
she  has  already  sailed.  What  is,  then,  the  fair  mean- 
ing of  the  whole  as  conveyed  by  the  coupled  words 
''  or  about  to  sail "  P  I  think  it  means  that  either  she 
has  sailed  or  has  loaded  and  will  sail  in  a  day  or  two, 
or  that  she  is  not  quite  loaded  but  is  very  nearly  so, 
and  will  be  completely  so  in  a  day  or  two,  and  will 
then  sail  forthwith.  Therefore  the  words  amount 
to  a  representetion.      The  question  is,  whether  they 


are  a  mere  representetion?  They  are  inserted 
in  the  charter-party  in  the  place  where  ^  you 
usually  find  the  stetement  of  where  the  ship  is. 
Now  why  is  the  stetement  of  place  material  P  For 
two  reasons:  (1)  it  tells  the  charterer  what  her 
voyage  is,  and  the  sort  of  voyage  before  she  gets  to 
him  ;  and  (2)  it  teUs  him,  therefore,  how  long  in  all 
probability  she  would  be  before  she  reaches  him. 
This  charter-party  is  made  with  the  knowledge  of 
both  parties  &iat  the  ship  is  at  Mobile,  and  it  is  im- 
possime  to  say  that  the  stetement  in  question  is  a 
mere  representetion.  It  is  a  part  of  uie  contract, 
and,  if  so,  it  is  a  substantial  part. 

Is  it,  then,  a  condition  precedent  or  only  a  war- 
ranty P  The  case  of  Behn  v.  Bumess  gives  a  canon  of 
construction ;  a  most  useful  thing  for  a  question  may 
arise  whether  the  descriptive  stetement  is  merely 
descriptive,  or  whether  it  is  a  substantive  part  of  the 
contract.  Now  the  place  where  the  ship  is  at  the 
time  may  be  the  only  basis  of  the  contract,  and  ob- 
viously is  of  great  importance  in  calculating  the  tame 
under  the  dmrter-ps^rty.  Therefore,  the  words  in 
question  being  a  substantive  part  of  the  contract,  we 
ouffht  to  hold  them  to  constitute  a  condition  pre- 
cedent, unless  we  find  something  in  the  drcumstanoes 
to  lead  us  to  an  opposite  conclusion.  So  far  from 
that,  however,  and  especially  having  regard  to  the 
materiality  of  the  voyage  home  under  the  charter- 
party  being  a  summer  voyage,  there  is  nothing  here 
to  show  that  we  ought  not  so  to  construe  them  as  a 
condition  precedent,  which  was  that  the  ship  was 
ready  to  sail  almost  immediately,  and  a  oonditioii 
which  was  therefore  broken. 

The  ship  then  sails  for  England  and  comes  under 
the  contrm  of  the  brokers. 

The  defendante,  then,  had  the  right  to  treat  the 
contract  as  broken.  The  question  is,  Can  they  do  so 
now  P  It  was  for  them,  at  that  time,  to  determine 
whether  they  would  do  so  or  not.  But  if  they  were 
in  such  a  position,  they  were  bound  so  to  exercise  their 
right  as  not  to  leave  tiie  plaintiff  under  the  impression 
that  ihe  contract  was  still  subsisting.  Now  what 
does  the  correspondence,  on  which  the  matter  turns, 
come  to  P  In  substance  and  effect  it  comes  to  this : 
that  the  defendante  said,  '*  Send  the  ship  out ;  we 
shall  l^en  claim  to  load  her  if  we  like,  but  we  shall 
claim  damages  for  increased  insurance  and  freight  in- 
curred by  the  deday."  Therefore,  we  must  hold  that 
the  defendsjite  have  waived  their  right  to  refuse  to 
load  at  Quebec.  Nevertheless,  there  was  a  breach, 
and  the  defendante  have  a  right  to  claim  any  damages 
which  they  can  show  were  caused  by  it  upon  their 
counter-claim ;  that  question  must  be  referred  to 
arbitration.  The  plamtiff  being  entitled,  therefore, 
on  this  appeal  to  his  claim  for  freight,  execution  will 
go  for  what  difference  there  may  be,  and  the  costs 
will  be  taxed  according  to  the  ordinanr  rule  when  the 
plaintiff  is  successful  on  his  chum  and  the  defendant 
on  his  counter-claim. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
first  quesidon  is  as  to  the  construction  of  the  words  ia 
the  charter-party  **  now  sailed  or  about  to  saiL" 
The  law  is  Sear  as  to  conditions  precedent.  They 
have  reference  to  the  conditions  existing  at  the  time 
they  are  made.  Every  representetion  may  or  may  not 
be  intended  as  a  warranty.  When  it  is  not  contained 
in  a  document  the  question  is  for  the  jury,  whether  or 
not  it  amounts  to  a  warranty.  But  where  tJbe  stete- 
ment is  contained  in  a  document,  then  it  is  for  the 
coiirt  to  decide  whether  it  is  a  representetion  only  or 
whether  it  is  a  substantive  part  of  the  contract — ».«., 
one  which  involves  a  promise  of  iteelf ,  although  it  may 
be  necessary  for  t^e  lury  to  decide  questions  of  fact 
which  might  throw  hght  upon  the  questions  of  law. 
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If,  then,  the  court  is  of  opinion  that  the  representa- 
tion is  a  promise,  the  farther  question  arises  whether 
H  constitutes  a  warranty,  the  breach  of  which  sounds 
in  damages,  or  whether  it  is  a  condition  precedent, 
failure  to  complete  which,  releases  the  other  party 
from  his  promise.  This  is  often  a  difficult  matter  to 
decide.  There  is  no  other  way  of  deciding  it  than  by 
looking  at  the  surrounding  circumstances  to  see  whether 
the  promise  of  the  party  evidenced  by  the 
contract  itself  is  best  carried  out  by  construing  it  as 
a  warranty  or  a  condition  precedent.  One  of  the 
things  which  must  be  looked  to  is  to  see  how  far  the 
aoonracy  and  truth  of  the  statement  is  likely  to  affect 
ihe  thing  to  be  carried  out ;  it  might  be  that  such  a 
test  oould  only  be  applied  by  asking  a  iury  to  decide 
what  the  adventure  was.  It  was  by  the  application 
of  such  a  train  of  reasoning  as  I  have  pointed  out  that 
the  court  arrived  at  the  conclusion  in  the  case  of  Behn 
V.  Bume8s  that  the  statement  of  where  the  ship  is 
ought  to  be  construed  as  a  condition  precedent, 
because  it  may  be  the  datum  on  which  the  charterer 
may  calculate  the  time  of  arrival  and  may  be  the 
bass  on  which  he  may  found  his  contract.  That  was 
the  ground  of  the  decision  in  Behn  v.  BumesSy  that 
unless  there  is  something  in  the  contract  to  show  that 
these  parties  did  not  intend  the  statement  of  the  place 
where  the  ship  was  to  be  so  material,  it  must  be 
regarded  as  a  condition  percedent.  If  that  is  so,  the 
same  train  of  reasoning  ought  to  apply  to  a  statement 
that  the  ship  had  sailed  or  was  about  to  sail,  imless 
the  statement  was  so  vague  as  to  lead  the  court  to 
suppose  that  it  could  not  have  been  one  which  the 
pfl^es  intended  to  be  taken  as  a  promise  precedent. 

The  question  is,  therefore,  what  is  the  real  mean- 
ing of  tnose  words?  Are  they  clear ;  for  it  is  I  agree 
a  canon  of  construction  that  they  must  be  clear.  The 
words  are,  "  now  sailed  or  about  to  sail."  I  regard 
those  words  as  meaning  that  the  ship  at  the  time  was 
really  loaded,  t.e.,  past  the  embarrassments  and 
dsngers  of  loading,  and  that  sailing  was  now  the 
important  thing.  I  think  it  is  dear  ttiat  they  do  not 
contemplate  an  indefinite  time,  if  the  parties  had 
meant  an  indefinite  time  they  would  have  said  so, 
bat  what  they  say  is  equivcdent  to  **on  the  eve  of 
sailing  "  or  «*  about  to  sail  forthwith."  I  think  that 
is  a  representation  the  accuracy  of  which  is  a  condi- 
tioD  precedent,  for  I  think  the  fulfiment  of  the  pro- 
mise may  depend  on  a  condition  of  that  sort. 

But  then  oomes  the  question  whether  the  condition 
precedent  was  waived.  In  order  to  succeed  the 
plaintiff  must  show  performance  of  the  condition  or 
that  he  was  excused  from  the  performance  by  the 
defendants.  Here,  I  think,  no  reasonable  man  can 
doabt  that  the  i>erformance  was  waived  by  the  defend- 
ant The  question  is  whether  the  plaintiff  reasonably 
nipposed  that  the  defendants  were  not  going  to  treat  it 
as  a  failure  of  condition  precedent,  but  only  as  a  breach 
of  warranty ;  as  a  breadi  of  contract  only,  and  not  as 
a  oondition  precedent  failed  to  be  performed.  I 
think  it  could  only  be  considered  by  business  men  as 
being  the  fact  that  the  defendants  treated  it  as  a 
breadi  of  warranty,  and  I  therefore  agree  that  this 
appeal  must  substantially  succeed  according  to  the 
tenns  of  the  judgment  laid  down  by  the  Master  of 
tbe  Bolls. 

Kay,  L.  J. — I  am  of  the  same  opinion,  and  I  shall 
add  very  little  on  the  first  point.  I  tbink  tiiat  these 
words  were  very  material  to  the  contract,  inasmuch  as 
tlie  voyage  in  contemplation  was  to  Quebec  and  then 
back  to  the  United  Kingdom,  a  summer  voyage. 
Now  the  only  datum,  to  use  the  words  used  in  Behn  v. 
BumesB,  which  the  charterer  had  to  tell  him  when  the 
ahip  would  arrive  in  Quebec  was  contained  in  the 
wms  *'now  sailed  or  about  to  sail.*'    I  think  the 


meaning  of  the  words  is  not  ambiguous,  and  must 
mean  the  ship  was  at  the  time  actually  at  sea  or 
almost  ready  to  start.  I  think  the  words  are  definite 
enough  to  form  a  condition  precedent  and  they  must 
constitute  either  a  condition  precedent  or  a  warranty. 
But  I  do  not  think  that  is  reidly  so  important,  because 
I  think  it  is  dear  that  there  has  been  a  waiver  of  any 
condition  precedent  by  the  defendant. 

The  charter-party  is  dated  the  29th  of  March,  1892, 
the  ship  left  on  the  23rd  of  April,  1892,  and  imques- 
tionably  therefore  the  condition  was  broken  by  the 
ship  remaining  nearly  a  month  after  the  date  of  the 
charter-party,  and  it  is  dear  that  before  she  got  to 
the  United  Kingdom  the  defendants  were  aware  of 
the  breach.  She  arrived  there  on  the  6th  of  June, 
and  left  again  on  the  18th  of  June,  arriving  at  Quebec 
on  the  6th  of  August.  The  defendants,  beinff  aware 
of  the  broken  condition,  wrote  the  letter  of  Uie  16th 
of  June  in  these  terms : — [The  Lord  Justice  read  the 
letter,  and  continued : — 2  Now  the  defendants,  there- 
fore, said,  if  you  send  the  ship  out  we  shall  load,  and 
load  under  protest,  and  claim  for  the  difference  of 
freight,  and,  further,  increased  insurance  on  the  goods 
then  shipped.  Finally,  on  the  12th  of  August  the 
refusal  of  the  defendants  to  load  was  communicated 
to  the  plaintiffs. 

Now,  if  by  the  conduct  of  the  defendants  they 
allowed  the  plaintiff  to  remain  under  the  belief  that 
if  the  ship  went  out  they  would  load  her,  they  would 
be  obliged  to  do  so ;  but  they  actually  also  induced  the 

Elaintiff  to  believe  that  if  the  ship  went  out  she  would 
aveher  cargo  of  timber  placed  on  board,  and  that  they 
ithe  defendfuits)  only  intended  to  treat  the  breach  as  a 
)reach  of  warranty.  That  being  so,  I  have  no  doubt 
that  they  waived  any  right  to  insist  upon  the  perform- 
ance of  the  condition  precedent,  and  I  am,  therefore, 
of  opinion  that  the  appeal  should  succeed. 

Appeal  allowed, 

Solidtors  for  the  plaintiffs,  Irvine,  Hodgee,  &  Bor- 
roivman, 

Solidtors   for  the    defendants,  Wynne,  Holme,  & 
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Foster  v,  Fbaseb.  (a.) 

Covenant — Restrictive  covenant — *^ Building** — Erection 
of  hoarding — Right  to  injunction. 

The  grantee  of  two  plots  of  freehold  land,  forming  part 
of  a  residential  estate,  covenanted  thai  any  buildings 
erected  thereon  should  be  cemented  and  stuccoed  in  a  par* 
ticular  manner,  A  substantial  hoarding,  used  for  ad- 
vertising purposes,  was  erected  on  the  land  by  a  firm  of 
advertisers  acting  under  licence  from  the  grantee. 

Held,  that  the  erection  of  the  hoarding  uxis  not  a 
breach  of  the  covenant. 

By  an  indenture  dated  the  2dth  of  February,  1869, 
one  William  Foale  conveyed  to  the  defendant  Evan 
J.  M.  McG.  Fraser  two  plots  of  freehold  land  in 
Kingston-upon-Hull,  forming  part  of  a  residential 
estate.  In  this  deed  Uie  defendant  covenanted  to 
observe  certain  covenants  which  Foale  himself  had 
entered  into  when  he  bought  the  property.  These 
covenants  were  set  out  in  the  deed,  and  were,  so  far  as 

(a.)  Bepoi-ted  by  Abnold  Glover,  Esq.,  Barrister- 
at«Law. 
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material,  in  the  following  terms :  "  That  any  build- 
ing which  shall  hereafter  be  erected  npon  the  said 
piece  or  parcel  of  land  secondly  hereinbefore  described, 
fronting  the  Spring  Bank  aforesaid,  shall  be  at  least 
thirty-six  feet  in  height  from  the  level  of  the  said 
flagged  footpath,  and  shall  haye  a  staocoed  or 
cemented  front  and  a  idated  roof;  and  that  any 
building  which  shall  hereafter  be  erected  on  the  said 
piece  or  parcel  of  land  firstly  hereinbefore  described 
shall  be  at  least  twenty-two  feet  from  the  level  of  the 
said  flagged  footpath;  and  any  buildings  thereon 
which  f^  the  east  shall  have  a  staocoed  or  cemented 
front;  and  any  buildings  facing  the  north  shall  be 
fronted  with  white  stock  bridn  and  have  slated  roofs ; 
and  such  buildings  respectiyely  shall  be  used  only  as 
dwelline-houses ;  and  that  no  tenements  or  other 
outbuildings  shall  be  erected  upon  the  said  pieces  or 
parcels  of  ^und,  or  any  part  thereof  respectively, 
to  be  occupied  as  tenements  or  as  courts  or  squares  or 
otherwise  separately  from  the  said  front  messuages  or 
d  welline-houses. " 

The  defendants  the  Hull  and  Grimsby  Bill  Posting 
and  Advertising  Co.  (Limited),  acting  upon  a  licence 
granted  to  them  bj  Fraser,  erected  on  the  land  in 
question  a  large  sohdly  constructed  hoarding,  varying 
from  8  to  15  feet  in  height,  which  they  used  as  an 
advertising  station.  The  plaintiff  was  the  devisee  in 
trust  and  executor  of  Foale  and  contended  that  the 
covenant  was  intended  for  the  protection  of  the 
estate,  that  the  hoarding  was  prejudicial  to  the  estate 
and  a  breach  of  the  covenant.  The  defendants 
raised  several  defences,  one  of  which — ^viz.,  that  the 
hoarding  was  not  a  building  within  the  meaning  of 
the  covenant — is  the  subject  of  the  present  report 

Ben$haw,  Q.C.,  and  MaidloWf  for  the  plaintiff, 
referred  to  BenaU  v.  Cowliahaw,  26  W.  E.  754,  9 
Ch.  D.  125 ;  Bowea  v.  Law,  18  W.  R.  640,  L.  R.  9  Eq. 
636 ;  Mtuter  v.  Hansard,  25  W.  R.  570,  4  Ch.  D.  718 ; 
Child  V.  Dfrnghu,  2  W.  R.  461,  2  Jur.  N.  S.  950,  5 
W.  R.  Dig.  105;  and  Pocock  v.  Qilhamy  1  Cab.  &  BIL 
104. 

Warmington,  Q.C.,  and  J.  O,  Wood,  for  the  defend- 
ant Fraser. — ^A  '*  building  *'  must  be  capable  of  being 
roofed  and  fronted.  The  meaning  of  the  word  was 
considered  in  Slaughter  v.  Mayor,  Ac,  of  Sunderland, 
65  L.  T.  N.  S.  250,  39  W.  R.  Dig.  113,  and  Hihbert  v. 
Adon  Local  Board,  5  Times  L.  K.  274.  [Eekewioh, 
J.,  referred  to  EarrU  v.  de  Pinna,  33  Ch.  D.  238,  34 
W.  R.  Dig.  63.] 

O.  T.  Mitchell,  for  the  defendants  The  HuU  and 
Oiimsby  Bill  Posting  and  Advertising  Co.,  adopted 
the  same  contention. 

Renshaw,  Q,C,,  in  reply,  referred  to  Lord  Manners 
V.  Johnson,  24  W.  R.  481,  1  Ch.  D.  673,  and  Stevens 
V.  Gourley,  8  W.  R.  85,  7  C.  B.  N.  S.  99. 

Eekewtoh,  J.,  after  deciding  in  favour  of  the 
plaintiff  various  points  raised  by  the  defence,  pro- 
ceeded as  follows : — The  question  remains  whetiier  or 
not  this  hoarding  is  a  "  building.*'  The  meaning  of 
that  word  was  considered  in  Slaughter  v.  Mayor,  &c,, 
of  Sunderland,  Hihbert  v.  Ad(m  Local  Board,  and  the 
case  I  referred  to  of  Harris  v.  de  Pinna.  These 
cases  and  a  consideration  of  the  etymology  of  the 
word  are  of  some  assistance,  but  the  present  case  is 
difBcult.  The  language  of  the  covenant  is  not  very 
full  and  does  not  clearly  show  the  protection  intended 
to  be  effSdcted.  The  covenant  seems  to  relate  ooly  to 
buildiuKs.  So  long  as  Fraser  abstained  ^m  building 
he  could  use  the  ground  for  agricultural,  garden,  or 
other  purposes.  Looking  at  the  terms  of  the  cove- 
nant, I  think  they  are  inconsistent  with  tiie  idea  of  a 
hoarding.    The  covenant  does  not  restrict  the  builcUng 


of  anything  which  cannot  be  stuccoed  or  cemented, 
and  cement  and  stucco  are  quite  inapplicable  to  a 
hoarding.  I  therefore  hold  that  the  covenant  does 
notextoid  to  the  hoarding,  and  on  that  ground  I 
give  judgment  for  the  defendants,  with  costs. 

Solicitors,  Redoath,  Holdsworth,  tk  Marshall,  for 
Shaddes  dk  Son,  Hull ;  James  d:  James,  for  Thorney  d: 
Son,  Hull ;  Bolton  A  Mote,  for  T.  <k  A.  Priestman, 
Hull. 


S;r?j.'}  June  9,  10, 12,  13,  21,  1893. 

DOWAQER  DUOHESS  OF  SiTTHERLAin)  V,  DUKE  OF 

Sutherland,  (a.) 

Settlement — Tenant  for  life — Leasing  power,  bon&  fide 
exercise  of— Easement  over  lands  enjoyed  with  principal 
mansion-Jumse — 12  &  13  Vict.  c.  2^—Setued  Land 
Act,  1882,  ss.  53,  54— ScttW  Land  Act,  1890,  s.  10. 

In  May,  1891,  a  tenant  for  life  of  settled  eetates 
granted  to  his  wife,  the  plaintiff,  two  leases,  one  being  of 
a  house  and  grounds,  part  of  the  settled  property,  with 
the  furniture,  which  was  tJie  lessor's  own  property,  for  a 
term  oftwenty-one  years,  at  one  undivided  rent,  which  she 
thereby  covenanted  to  pay.  Comprised  in  the  lease  vxis  a 
right  of  driving  over  aU  rides  and  drives  on  the  settled 
estate,  including  the  park  usually  occupied  with  the  prin^ 
c^pol  mansion-house,  and  up  to  the  door  of  such  house. 
The  grant  of  the  other  lease  was  substantially  part  of  the 
same  transaction,  and  the  lease  was  a  building  lease  of  a 
plot  of  land,  part  of  the  settled  property,  which  had  never 
before  been  used  for  building  purposes,  and  was  incon- 
venient for  such  an  object,  for  a  term  of  ninety^nine 
years,  at  a  rent  which  the  plaintiff  covenanted  to  pay. 
Comprised  in  this  lease  was  a  right  of  driving  over 
certain  drives,  including  the  drive  up  to  the  house  demised 
by  the  first-named  lease,  whose  privacy  would  be  destroyed 
by  any  building  erected  on  the  ground  demised  by  the 
building  lease.  The  lessor  had  been  in  the  habit  of 
allowing  other  persons  to  use  the  drives.  On  the  death  of 
the  lessor  the  plaintiff  brought  an  action  against  the 
remainderman,  practically  to  establish  the  validity  of  the 
leases. 

Held,  that  the  leases  were  invalid  as  having  been 
granted  by  the  tenant  for  life,  not  in  the  bon&  fide 
exercise  of  his  leoMng  power  for  the  ben^  of  the  settled 
estate,  but  in  order  to  confer  upon  the  plaintiff  a  benefit 
at  the  expense,  or  to  the  serious  injury,  of  those  who 
should  succeed  him  in  the  enjoyment  of  the  estate  ;  and 
that  the  first-named  lease  was  invalid  also,  because  it 
granted  a  riaht  of  way  over  the  park  and  lands  usually 
occupied  with  the  principal  mansion-house ;  and,  further, 
that  it  could  not  be  regarded  as  a  valid  contract  for  a 
lease  of  the  house  and  lands  comprised  therein,  excluding 
the  easement,  under  12  d:  13  Vict.  c.  26. 

Trial  of  action. 

This  was  an  action  by  the  Dowager  Duchess  of 
Sutherland  for  an  injunction  to  restrain  the  present 
Duke  of  Sutherland,  his  servants  and  agents,  from 
trespassing  upon  or  interfering  with  the  plauitiff*8 
possession  ana  enjoyment  of  a  house  called  Tittensor 
Chase,  with  the  outbuildings  and  lands,  and  of 
certain  other  lands  at  Tittensor,  in  the  county  of 
Stafford,  all  of  which  property  was  comprised  in  two 
leases,  both  dated  the  20th  of  May,  1891,  ^h»P^^  ^7 
the  late  Duke  of  Sutherland  to  the  plamtiff,  and 
from  interfering  with  the  user  and  enjoyment  by  the 
plaintiff,  and  persons   authorized   by   her,    of   the 

(a.)  Reported  by  C.  Herbert  Brown,  Esq.,  Bar- 
rister-at-Law. 
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rigbts,  libertiaB,  and  easements  by  the  same  leases 
granted  or  demised,  and  in  the  alternatiTe  for  reooyery 
of  possession. 

It  was  contended  on  behalf  of  the  plaintiff  that 
the  late  Doke's  title  to  srant  the  leases  arose  partly 
under  the  Settled  Land  Act,  1892,  and  partly  under 
an  indenture  of  resettlement,  dated  me  20th  of 
October,  1884,  extending  the  leasing  powers  under 
the  ssid  Act,  so  as  to  authorize  the  g^ranting  of  build- 
ing leases,  as  defined  by  the  said  Act,  of  any  of  the 
hereditaments  and  premises  thereby  settled  for  any 
tmrm  not  exceeding  999  years,  and  providing  that  all 
or  any  of  the  powers  conferred  by  the  said  Act,  and 
my  powers  given  by  the  said  resettlement  by  way  of 
ert€i^ion  or  enLirgement  of  the  powers  of  the  said 
Act»  might  be  exercised  in  relation  to  any  of  the  pre- 
mises thereby  settled  without  the  necessity  in  any 
case  of  giving  notice  of  the  intention  to  exercise  the 
same  to  the  trustees  or  trustee  of  the  said  resettlement ; 
and,  further,  that  such  dispensation  from  the  neces- 
Bty  of  giving  any  such  notice  should  be  applicable  in 
the  case  of  any  exercise  of  any  such  powers  by  the 
lessor  (the  late  Duke)  as  tenant  for  life  under  earUer 
settlements  of  the  estates  made  in  1834  and  1852. 

By  one  of  the  leases  the  lessor  (the  late  Duke), 
in  exercise  of  the  power  given  to  him  by  the 
nid  resettlement  of  the  20th  of  October  1884,  and  of 
every  other  power  enabling  him  in  that  behalf,  was 
expressed  to  demise  to  the  plaintiff  the  messuage  or 
dwelling-house  called  Tittensor  Chase,  with  the 
buildings  imd  lands  thereto  belonging  or  appertain- 
ing; and  also,  by  way  of  further  demise  {inter  alia), 
the  free  right  of  passing  and  repassing,  whether  on 
foot  or  horseback  or  in  any  private  carria^  or 
vehicle,  over  and  upon  the  roads  and  drives  situate 
upon  that  part  of  the  lessor's  estato  called  Tittensor 
Common,  and  over  and  upon  all  other  roads  and 
drives  which  from  time  to  time  should  exist  upon 
that  part  of  the  lessor's  property  which  was  known  as 
the  Trentham  Estate ;  and  also  the  fixtures,  fumi- 
tore.  and  effects  in  and  about  the  said  messuage 
whidi  belonged  to  the  lessor;  to  hold  all  the  same 
premises  to  the  plaintiff,  her  executors,  administra- 
tors, and  assigns  for  twenty-one  years  from  the  2dth 
of  March,  1891,  as  her  separate  property  at  the  rent 
of  £250,  and  subject  to  the  covenants  by  the  plaintiff 
and  conditions  by  and  in  the  same  indenture  reserved 
and  contained.  And  the  same  lease  contained  a 
covenant  by  the  plaintiff  for  the  payment  of  the  rent, 
and  also  covenants  by  the  plaintiff  for  the  repair  of 
the  dwelling-house  and  buildings  such  as  are  usual 
in  leases  of  similar  residences,  and  a  condition  of  re- 
entry on  non-payment  of  rent  within  twenty-one 
days  after  the  same  should  become  due. 

By  the  other  lease  the  lessor  (the  late  Duke),  in 
oonaderation  of  the  expenses  to  be  incurred  by  the 
plsintiff  in  the  erection  of  the  dwelling-house  and 
premises  therdnafter  denused  and  of  the  rent  and 
covenants  thereinafter  reserved  and  contained,  and  on 
the  part  of  the  plaintiff  to  be  paid  and  performed, 
was  expressed  to  demise  to  the  plaintiff  a  pot  of  land 
at  Tittensor  aforesaid  containing  about  five  acres  with 
the  messnaffe  and  other  buildings  to  be  erected 
thereon,  ana  with  {inter  alia)  the  right  to  pass  on  foot 
and  on  horseback  and  in  private  vehicles  over  the 
roads  or  drives  therein  mentioned ;  to  hold  to  the 
plaintiiF  for  ninety-nine  years  from  the  25th  of  March, 
1891,  at  the  yearly  rent  for  the  first  two  years  of  a 
peppercorn  if  demanded,  and  thereafter  at  the  yearly 
rent  of  £100,  and  subject  to  the  covenants  and  condi- 
tions in  the  same  lease  contained,  including  a  covenant 
by  the  plaintiff  that  she  would  within  five  years  from 
the  date  thereof  erect  and  complete  on  the  said  plot  of 
land  a  messuage  or  dwelling-house  with  the  necessary 
outbuildings  and  appurtenances  of  the  yearly  value  of 


£100  at  least,  and  a  covenant  by  the  plaintiff  for  the 
payment  of  the  rent  thereby  reserved.    And  the  same  . 
lease  contained  a  condition  of  re-entry  on  non-pav- 
ment  of  rent  within  thirty  days  after  me  same  should 
become  due. 

The  property  comprised  in  the  said  two  leases 
formed  part  of  the  settled  estates  of  which  the  lessor 
was  at  uie  date  of  the  leases  tenant  for  life,  and  of 
which  the  defendant  on  his  death  became  tenant  for 
life. 

The  defendant's  contention  was  that  the  two  leases 
were  not  granted  in  accordance  with  the  powers  of 
the  indenture  of  resettlement  or  of  the  Settled  Land 
Acts ;  that  they  were  made,  not  in  a  bond  fide  exercise 
of  the  lessor's  powers  of  leasing,  but  in  fraud  of  the 
power,  and  with  the  object  of  giving  the  plaintiff  a 
jointure  house  on  the  settled  estate ;  that  in  granting 
the  leases  the  lessor  had  resard  to  the  interests,  not 
of  the  defendant  and  the  oSier  persons  entitled  under 
the  settlement,  but  of  the  plamtiff  only;  that  the 
rights  of  way  granted  by  the  lease  of  Tittensor  Ohase 
were  rights  over  the  pleasure  grounds,  parks,  and 
lands  usually  occupied   with   ^mntham   Hall,    the 

Erincipal  mansion-house  on  the  settled  estate,  and  the 
Mse  oontaining  such  grant  was  made  without  the 
consent  of  the  trustees  of  tihe  settlement  or  an  order 
of  the  court.  That  the  same  lease  did  not  reserve  the 
best  rent  that  could  be  reasonablv  obtained,  having 
regard  to  the  rights  of  way  and  other  easements 
thereby  granted ;  that  the  lessor  had  no  power  to 
grant  either  of  the  leases  to  his  wife,  the  plaintiff ; 
and  that  she,  being  a  married  woman,  could  not  and 
did  not  covenant  to  pay  the  rent  thereby  reserved,  and 
on  these  grounds  both  the  leases  were  invalid  and 
void  as  against  him,  the  defendant. 

Sir  Edward  Clarkey  Q.C,  Haldane,  Q.C.,  and  /.  O. 
Wood,  for  the  plaintiff.— If  the  plaintiff  had  separate 
estate,  as  she  had  at  the  date  of  the  leases,  the  leases 
could  be  granted  to  her,  though  a  married  woman. 

Sir  Henry  James,  Q.C,  Sir  Horace  Davey,  O.C, 
S,  Hall,  Q,C.,  and  Jaeon  Smith,  for  the  defendant, 
contended  that  there  were  no  vadid  covenants  in  the 
lease — ^that  a  married  woman  could  not  covenant,  but 
only  charge  her  separate  estate,  and  opened  the 
defendant's  case.  They  contended  that  a  married 
woman  can  no  more  covenant  than  an  infant. — ^The 
late  Duke  was  only  tenant  for  life,  and  had  no  estate 
to  convey.  He  could  grant  valid  leases  only  if 
complying  strictly  with  the  power  of  leasing  which  he 
possessed — i.e.,  with  the  powers  pontained  in  the 
Settled  Land  Acts.  Under  section  53  of  the  Act  of 
1882  he  was  bound,  in  exercising  any  power  under 
that  Act,  to  have  regard  to  the  interests  of  all  parties 
under  the  settlement,  and  must  be  deemed  to  be  in 
the  position  and  to  have  the  duties  and  liabilities  of  a 
trustee  for  those  parties.  The  lease  of  Tittensor 
Chase  was  a  fraua  on  the  power.  As  tenant  for 
life  the  late  Duke  could  not  be  generous  at  the 
expense  of  the  estate:  In  re  Chaumer,  40  W.  R. 
538,  [1892]  2  Gh.  192 ;  Hampden  v.  Earl  of  Buck- 
inghamshire, 37  Solicitors'  Journal,  455.  Irre- 
spectively of  the  Settled  Lwid  Acts  a  tenant  for 
life  exercising  a  power  of  leasing  is  a  trustee,  and 
cannot  lease  to  his  wife.  Doe  v.  Gilbert,  5  Q.  B.  423, 
decided  as  to  a  wife  leasing  to  her  husband,  is  equally 
applicable  to  the  case  of  a  nusband  leasing  to  his  wife. 
The  lease  of  Tittensor  Chase  was  a  lease  of  the  house 
and  furniture  at  one  rent.  The  house  was  part  of  the 
settled  property,  and  the  furniture  belonged  to  the 
late  Duke,  at  whose  death  the  rent  would  have  to  be 
apportioned.  The  best  rent  could  not  be  said  to  be 
given  for  the  house  when  its  amount  was  unknown : 
Tolson  V.  Sheard,  25  W.  B.  667,  5  Ch.  D.  19;  SaUnon 
V.  Matthews,  8  M.  &  W.  827.      The  plaintiff  sub- 
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mitted  to  pay  the  rent  for  the  Chase  alone;  but 
that  would  be  a  new  contract,  requring  a  new  con- 
sensus of  minds:  Sugden  on  Powers,  8th  ed.,  p.^ 
809-810.  There  would  be  a  difficulty  in  apportioning' 
the  liability  on  the  covenants :  Doe  d,  Egremont  v. 
Stephens,  6  Q.  B.  208,  226.  The  plaintiff,  though 
purporting  to  covenant  for  payment  of  the  rent, 
was  a  married  woman,  and  could  not  covenant,  ex- 
cept to  bind  her  separate  prox)erty,  not  her  assigns : 
Pelton  V.  ffarriaon,  39  W.  R.  689,  [1891]  2  Q.  B.  422. 
The  erant  of  an  easement  over  all  the  drives  on  the 
TrenUiam  Estate,  including  the  drive  up  to  the 
principal  mansion-house,  was  in  violation  of  the 
Settled  Land  Act,  1890,  s.  10.  The  building  lease 
was  granted  for  the  plaintiff's  benefit,  not  bond  fide 
for  the  benefit  of  the  estate. 

Sir  Edward  Clarke,  Q.C,  Haldane,  Q.C.,  and  J.  G, 
Wood, — The  evidence  shows  that  the  late  Duke 
was  wishful  to  let  The  Chase  at  a  just  rent.  The  lease 
was  meant  to  include  the  furniture,  but  its  inclusion 
was  too  small  a  matter  to  invalidate  the  lease.  The 
value  of  the  driving  privilege  depended  partly  on  how 
far  the  late  Duke  used  to  allow  people  to  use  the 
drives.  Manv  keys  had  been  given,  and  no  instance 
was  known  of  a  key  being  taken  away.  [Bomsr,  J. — 
There  is  a  great  difference  between  a  mere  revocable 
licenoe  and  an  irrevocable  right  to  drive.]  No  doubt, 
but  the  habit  of  givine^  keys  would  affect  the  value 
even  of  the  right  to  drive.  There  was  evidence  of  a 
sufficient  taking  possession  of  The  Chase  by  the  plain- 
tiff. The  proposition  is  a  startling  one,  that  the  lease, 
being  to  a  married  women,  was  no  lease.  Section  1 
of  the  Married  Women's  Property  Act,  1882,  contem- 
plated a  covenant  like  this  being  binding  on  a 
married  woman.  It  did  not  cut  down  her  power  to 
take  leases.  She  had  power  to  do  so  before  the  Act : 
Piatt  on  Leases,  vol.  1,  p.  531.  Doe  v.  Gilbert  is  no 
authority  that  a  husband  cannot  lease  to  his  wife. 
PeUon  T.  Harrison  does  not  help  the  defendant's  case 
unless  it  be  seriously  contended  that  the  Uabiiity 
ceased  with  the  coverture.  The  plaintiff  had  separate 
estate  amounting  to  £4,000  a  year  when  the  leases 
were  granted.  A  married  woman  with  separate  estate 
can  tiuce  such  a  lease :  Gaston  v.  Frankum,  2  De  G.  & 
Sm.  561,  reversed  on  appeal  16  Jurist,  507,  but  the 
reversal  does  not  affect  tiie  point  contended  for. 
ToUon  V.  Sheard  does  not  apply.  Even  an  express 
covenant  to  renew  would  not  invalidate  the  lease,  but 
would  be  binding  on  the  covenantor  during  his  life  : 
Gae  Light  and  Coke  Co.  v.  Towse,  35  Ch.  D.  519,  35 
W.  R.  Dig.  110.  It  is  said  thac  including  the  dnves 
invalidated  the  lease ;  but  that  can  only  amount  to 
a  defective  exercise  of  the  power,  which  the  court 
would  relieve  against  in  the  case  of  the  phuntiff 
being  both  a  wife  and  a  purchaser :  Toilet  v.  Toilet, 
2  P.  W.  489;  12  &  13  Vict.  c.  26.  There  was  no 
fraud  on  the  power  in  this  case :  Topham  v.  Duke  of 
Portland,  12  W.  R.  697,  11  H.  L.  Cas.  32;  In  re 
Marsden's  Trusts,  7  W.  B.  520,  28  L.  J.  Gh.  906. 

June  21. — BoMBR,  J. — ^In  my  opinion  the  leases 
the  subject  of  the  action  cannot  stand.  The  late 
Duke  in  granting  them,  in  the  exercise  of  his  power 
as  tenant  for  life,  did  not  have  regard  to  the  interests 
of  all  parties  entitled  under  the  seUlement,  but  acted  in 
breach  of  the  obligations  cast  upon  him  by  section  53 
of  the  Settled  Land  Act,  1882 ;  and,  in  fact,  the 
leases  were  granted  by  the  late  Duke,  not  in  the  boTid 
fide  exercise  of  his  leasing  powers  for  the  benefit  of  the 
settled  estete,  but  for  the  purpose  of  conferring,  as 
they  did  confer,  a  benefit  upon  his  wife,  the  plamtiff, 
at  the  expense  or  to  the  serious  injury  of  those  who 
were  to  come  after  him  in  the  enjoyment  of  the 
estate.  I  consider  that  the  right  of  way  granted 
with  the  lease  of    Tittensor  Chase  must  necessarily 


interfere  with  the  amenities  of  the  Trentham  Estate 
and  the  management  and  enjoyment  thereof  by  the 
present  Duke,  and  cause  annoyance  and  injury 
wholly  uncompensated  for  by  the  rent  reserved  by  the 
lease.  Moreover,  the  right  of  way  extended  over 
the  estate  generally,  and  in  particular  over  the  part 
usually  occupied  with  Trentham  H»ill,  the  principal 
mansion-house,  and  up  to  the  very  gate  and  door  of 
Trentham  Hall  itself.  Even  if  thi<9  objection  were 
sentimental  only,  which  I  do  not  think  is  the  case,  it 
ought  not  to  have  been  disregarded  by  the  late  Duke 
in  exercising  his  powers  {Marquis  of  Aile$bury*8  ctise,  40 
W.  R.  243,  [18921  1  Ch.,  pp.  536,  541,  per  Landley  and 
Bowen,  L.J  J.).  On  the  evidence  I  do  not  consider  that 
the  rent  reserved  was,  even  disregarding  the  furniture, 
the  best  rent  that  could  reasonably  be  obtained.  I 
am  further  of  opinion  that  the  lease  of  Tittensor 
Chase  infringed  the  provisions  of  section  10  of  the 
Settled  Land  Act,  1890,  as  purporting  to  grant  a 
right  of  way  over  the  park  and  land  usually  oocupied 
with  the  principal  mansion-house,  and  that  the  d^ect 
cannot  be  cured  by  virtue  of  the  provisions  of  12  &  13 
Vict.  c.  36. 

As  regards  the  so-called  building  lease,  the  grant  of 
which  was  substantially  part  of  the  same  transaction, 
it  is  still  more  difficult  to  justify  the  action  of  the  late 
Duke  in  the  matter.  The  proposed  house,  if  ereoted, 
would  have  seriously  diminished  the  value  of  Titten- 
sor Chase,  and  the  right  of  way  to  it  granted  by  the 
building  lease  would  have  induded,  and  that  for  a 
term  of  99  years,  the  use  of  the  carriage  drive  over 
the  private  grounds  of  Tittensor  Chase,  and  up  to  and 
by  the  very  house  itself.  It  is  difficult  to  avoid  the 
conclusion  that  the  building  lease  was  granted, 
not  boTid  fide,  but  for  the  purpose  of  putting  pres- 
sure on  the  succeeding  owners  of  the  Trentham 
Estate,  to  enable  the  plamtiff  to  enjoy  Tittensor  Chase 
during  the  remainder  of  her  life  as  a  kind  of  Joiu- 
ture  or  dower  house,  a  scheme  which  the  late  Duke 
had  no  power  as  tenant  for  life  of  the  estate  directly 
to  carry  out.  And,  lastly,  the  plaintiff,  being  party 
and  privy  to  the  whole  transaction,  is  not  entitled 
to  the  benefit  of  the  provisions  of  section  54  of  the 
Settled  Land  Act,  1882.  The  conclusions  at  which  I 
have  arrived  render  it  unnecessary  for  me  to  consider 
the  other  legal  points  raised  by  the  defendant's  ooun- 
sel ;  but  I  am  by  no  means  prepared  to  accede  to  the 
argument  that  the  leases  were  bad  of  necessity,  either 
on  the  ground  that  under  the  Settled  Land  Act  a 
tenant  for  life  cannot  lease  to  a  married  woman  at  all, 
or  on  the  ground  that  he  cannot  lease  under  any 
terms  or  circumstances  to  his  wife. 

Action  dismissed  with  costs. 

Solicitors,  Peacock  &  Goddard,  for  Dutton  <fe  Sen, 
Newcastle-under-Lyme ;  B.  S,  Taylor,  Son,  <fe  Hum- 
bert, 


July  13,  21,  1898. 


Chan.  Div.  \ 

Yaughan  Williams,  J.  j 
In  re  LoKDON  Chartered  Bank  of  Australia  (a.) 

Company — Winding  up— Arrangement  with  creditors — 
Effect  of  scheme  on  guarantee  for  debt  of  company — 
New  company — Preservation  of  liahility  of  old  share' 
holders--Joint'Stock  Companies  Arrangement  Act, 
1870  (33  &  34  Vict,  c.  104),  s.  2. 

Where  a  scheme  of  arrangement  under  the  Joint^Stock 
Companies  Act,  1870,  disposing  of  the  whole  of  the  assets 
of  a  company,  is  sanctioned  by  the  court  in  a  unnding  up 

(a.)  Beported  by  Y.  de  S.  Fowkb,  Esq.,  Bairister- 
at-Law. 
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High  Coubt. 


In  be  London  Chabtbrkd  Bank  of  Austbalia. 


HlOH  OOUBT. 


Uf  or  under  supervinon  of  the  cowrie  the  effed  of  section 
SI  of  the  Companies  Act,  1862  together  with  a  stay  of 
the  winding-up  proceedings  except  /or  the  purpose  of 
carrying  out  the  scheme,  is  to  discharge  tlie  company  and 
coadrihutories  by  operation  of  law,  and  it  is  therefore 
unnfoessary  and  not  right  to  introduce  a  reservation  of 
right  against  sureties  into  the  scheme. 

Where  it  is  part  of  a  scheme  under  the  Joint- Stock 
Companies  Arrangement  Act,  1870,  tJiat  a  new  company 
should  be  formed,  and  that  holders  of  shares  in  the  old 
company  should  have  an  equivalent  number  of  shares  in 
the  new  company,  the  court  may,  before  making  a  fined 
erder,  introduce  into  the  memorandum  and  articles  of 
the  new  company  a  provieion  tluU  the  shareholders  in  the 
old  company  are  not  to  get  rid  of  their  liability  by  a 
transfer  of  shares  in  the  new  company  while  not  fully 
paid  up,  in  a  case  where  such  a  provision  is  merely 
machinery  for  tvorking  out  the  scheme, 

lliis  was  a  petition  under  the  Joint-Btock  Com- 
panies Arrangement  Act,  1870,  by  the  company,  the 
official  receiyer,  and  the  liquidator  in  the  winding  up, 
asking  for  the  sanction  of  the  court  to  a  scheme  of 
reconstruction  of  the  company  which  had  been  agreed 
on  by  the  creditors.  The  capital  of  the  company  was 
£1,000,000,  divided  into  50,000  shares  of  £20  each, 
folly  paid  up,  but  with  a  further  liability  in  winding 
up  of  £20  per  share. 

The  material  parts  of  the  scheme,  so  far  as  this 
report  is  concerned,  were  the  following :  A  new  com- 
pany was  to  be  formed  and  registered  under  the 
Companies  Acts,  1862  to  1890,  entitled  the  London 
Bank  of  Australia  (Limited)  and  thereinafter  called  the 
new  bank.  The  capital  of  the  new  company  to  be 
£4,000,000,  divided  into  62,500  ordinary  shares  of 
£40  each  and  150,000  5^  per  cent,  preference  shares 
of  £10  each,  cumulatiye  as  to  dividend,  and  preferen- 
tial as  to  capital  in  manner  thereinafter  provided. 
The  remaining  liability  of  £20  per  share  on  the  shares  of 
the  old  bank  to  be  immediately  called  up,  and  the 
winding  up  of  the  old  bank  to  continue  for  the  pur- 
pose of  making  and  enforcing  the  call,  and  applying 
the  proceeds  thereof  in  or  towards  payment  of  certain 
claims  of  the  old  company  and  the  costs  of  winding 
op,  the  liquidator  to  make  and  enforce  the  call,  and 
ap^ly  the  same  accordingly.  In  the  event  of  any 
denoency  the  new  bank  to  make  good  the  same  by 
paying  the  necessary  sum  in  cash  to  the  liquidator  or 
as  he  should  direct.  Every  shareholder  of  the  old 
bank  on  applying  for  shares  in  the  new  bank  to  be 
allotted  orainary  shares  therein  equal  in  number  to 
the  shares  in  the  old  bank  held  by  him  in  re8X)ect  of 
which  he  applied,  of  the  nominal  value  of  £40  each, 
with  £15  credited  as  paid  up  thereon,  on  the  terms 
that  the  liability  thereon  should  be  payable  as  there- 
inafter mentioned,  and  he  should  be  indemnified  by 
the  new  bank  against  the  payment  of  any  call  made 
on  the  shares  of  the  old  bank  in  respect  of  which  he 
should  so  apply.  The  new  bank  to  assume  and  pro- 
^e  for,  as  tiieremaf ter  mentioned,  all  the  liabilities 
of  the  old  bank  other  than  the  claims  mentioned 
above,  and  to  purchase  and  take  over  the  whole  of  the 
asaets,  business,  and  goodwill  of  the  old  baoik  other 
than  the  proceeds  of  the  £20  call,  and  other  than  the 
proceeds  of  any  shares  in  the  new  bank  realized  by 
the  liquidator  as  thereinafter  mentioned,  the  new 
bank  issuing  ordinary  shares  of  £40  each,  with  £15 
credited  as  paid  up  liiereon,  share  for  share,  to  such 
shareholders  of  the  old  bank  as  might  apply  there- 
for. 

The  £25  liability  on  the  new  shares  was  to  be  paid 
as  to  £10  in  instalments  over  certain  periods  down  to 
Norember,  1894,  £2  10s.  to  be  called  up  after  the  1st 
of  May,  1895,  when  the  directors  shotdd  think  expe- 
dient, and  the  balance  of  £2  10s.  to   remain  as  a 


reserve  liabilitrjr.  The  creditors  of  the  old  bank,  other 
than  those  who  had  preferential  claims,  to  be  paid 
either  in  preference  shares  in  the  new  bank,  or  in 
deposit  receipts  issued  by  the  new  bank,  the  principal 
of  which  was  repayable  m  instalments  between  1898 
and  1907.  No  dividend  in  excess  of  £5  per  cent,  was 
to  be  paid  on  the  ordinary  shares  until  all  the  instal- 
ments of  the  deposit  receipts  had  been  paid  with 
interest. 

Before  the  windinff-up  order  certain  customers  had 
made  deposits  with  l£e  bank  and  insured  their  deposit 
notes  with  the  Mor  gage  Insurance  Corporation. 

The  scheme  contam^  no  provision  that  sureties 
should  not  be  released. 

Latham,  Q,C,,  and  Howard  Wright,  for  tho 
petition. 

Byrne,  Q.C,  and  /.  Henderson,  for  shareholders  in 
support. 

Buckley,  Q,C,,  and  W,  B,  Lindley,  J.  E,  C,  Munro, 
Maloney^  and  A,  J,  Allen,  for  creditors,  supported  the 
scheme. 

Ashton  Cross,  for  depositors,  supported  the  scheme 
subject  to  a  provision  being  inserted  reserving  rights 
against  sureties  who  had  g^uaranteed  deposits. 

Crackanthorpe,  Q,C,,  and  W,  D,  Rawlins  opposed 
the  scheme  on  the  ground  that  it  had  been  passed  by 
a  majority  of  creditors  who  had  not  voted  in  the  in- 
terests of  the  creditors,  and  referred  to  Alabama, 
New  Orleans,  Teocas,  and  Pacific  Junction  Railway  Co,, 
[1891]  1  Ch.  213,  39  W.  E.  Dig.  49,  where  Bowen, 
Ij.J.,  said,  '*  I  have  no  doubt  at  all  IJiat  it  would  be 
improper  for  the  court  to  allow  an  arrangement  to  be 
forced  on  any  class  of  creditors,  if  the  arrangement 
cannot  reasonably  be  supposed  by  sensible  business 
people  to  be  for  the  benefit  of  that  class  as  such, 
otherwise  the  sanction  of  the  court  would  be  a  sanc- 
tion to  what  would  be  a  scheme  of  confiscation.  The 
object  of  this  section  is  not  confiscation.  It  is  not 
that  one  person  should  be  a  victim,  and  that  the  rest 
of  the  body  should  feast  on  his  rights.  Its  object  is 
to  enable  compromises  to  be  made  which  are  for  the 
common  benefit  of  the  creditors  as  creditors,  or  for  the 
common  benefit  of  some  dass  of  creditors  as  such.*' 
This  scheme  is  different  from  that  sanctioned  by  the 
Court  in  In  re  The  English,  Scottish,  and  Australian 
Chartered  Bank,  ante,  p.  4. 

His  lordship  reserved  judgment  until  the  X3ourt  of 
Appeal  had  given  its  decision  in  In  re  The  English, 
Scottish,  and  Australian  Chartered  Bank  (see  ante,  p.  4). 

Yaitohan  Williams,  J.,  said  he  had  reserved 
judgment  in  order  to  have  the  assistance  of  the  judg- 
ments of  the  Lords  Justices  in  the  case  of  In  re 
English,  Scottish,  and  Australian  Chartered  Bank,  as 
the  scheme  in  that  case  was  very  similar  to  that  now 
before  his  lordship,  and  the  circumstances  of  the  two 
banks  were  not  dissimilar.  He  ought  to  sanction  the 
present  scheme  unless  there  was  anyUiing  wrong 
ex  facie  or  some  oversight  or  miscarriage  proved. 
Having  referred  to  the  statement  of  affiEurs  laid 
before  the  meeting  and  the  accountant's  report,  his 
lordship  said  he  was  not  prepared  to  say  that  the 
information  the  creditors  had  thoueht  fit  to  act  on 
was  insufficient,  though  it  might  ba  difficult  for  them 
to  ascertain  from  it  what  was  the  amount  which  would  be 
(Ustributable  among  them  in  case  of  a  voluntary  wind- 
ing up.  His  lordship  then  referred  to  various  objections 
to  the  scheme,  and  concluded  as  follows,  saying  that  on 
account  of  its  importance  he  had  put  this  pi^  of  his 
judgment  into  writing. 

There  are  two  other  points  which  I  desire  to 
mention.  One  is  that  it  is  said  that  this  scheme 
ought  not  to  be  sanctioned  without  making  pro- 
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yisioii  that  sureties  shall  not  be  released:  the 
other,  that  it  ought  not  to  be  sanctioned  without 
making  provision  that  the  shareholders  in  the  old 
htoik  fihiil  not,  by  transfer  of  the  new  shares,  get 
rid  of  their  liabilities.  Now,  with  regard  to  the  first 
point,  no  one  intends  that  the  scheme  shall  deprive 
the  creditors  of  the  bank  of  their  rights  against  those 
who  have  guaranteed  payment  of  the  deposits  and 
current  accounts  due  from  the  bank.  The  principle 
upon  which  it  is  anticipated  that  the  sememe  of 
arrangement  might  have  that  effect  is  either  that  the 
effect  of  the  scheme  is  satisfaction  of  the  guaranteed 
debt  so  that  there  no  longer  exists  any  debt  which  the 
sureties  can  be  called  on  to  pay,  or  because  the 
remedy  over  which  the  sureties  would  have  against 
the  bank  is  inconsistent  with  the  scheme  of  arrange- 
ment, which  is  intended  to  liquidate,  once  and  for 
ever,  all  liabilities  of  the  bank.  The  scheme  contains 
ho  release  of  the  company  or  the  contributories,  it 
contains  no  covenant  not  to  sue,  and  it  is  by  operation 
of  law  that  the  scheme  becomes  effective  to  relieve  the 
company  and  contributories  from  further  liability 
than  that  contemplated  or  imposed  by  the  scheme. 
The  scheme  of  arrangement  under  the  Arrangement 
Act  of  1870  is — as  I  have  had  occasion  to  point  out  in 
several  cases — an  alternative  mode  of  liquidation 
which  the  law  allows  the  statutory  majority  of 
creditors  to  substitute  for  the  pending  winding  up, 
whether  voluntary  or  under  the  court,  just  as  the 
Bankruptcy  Act,  1869,  allowed  the  creditors  the 
substituted  liquidation  by  arrangement  under  section 
125,  or  composition  under  section  126  of  that  Act,  for 
a  pending  bankruptcy.  Hie  ^scharge  of  the  bank- 
rupt in  such  case  was  statutory  and  not  conventional, 
and  therefore  by  operation  of  law.  Just  so  here, 
under  the  Arrangement  Act  of  1870.  The  discharge 
of  the  company  or  contributories  under  the  Joint- 
Stock  Companies  Arrangement  Act,  1870,  is  by 
operation  of  law  effected  by  the  stay  of  action  imposed 
after  winding-up  order  by  section  87  of  the  Act  of 
1862,  and  during  voluntary  liquidation  by  an  order 
for  a  stay  imder  section  138  in  the  case  of  any  action 
being  brought.  The  effect  of  this  stay,  coupled  with 
the  stay  of  the  winding-up  proceedings  excepting  so 
far  as  is  necessary  for  carrying  out  the  scheme  of 
arrangement,  is  to  dischai^e  the  company  and  con- 
tributories from  further  liability. 

It  seems  to  me,  then,  that,  the  discharge  being 
clearly  by  operation  of  law  consequent  upon  pending 
statutory  liquidation,  the  principles  laid  down  by 
Hellish,  L.J.,  in  In  re  Jacobs,  23  W.  B.  251, 
L.  B.  10  Ch.  App.  211,  apply,  and  that  there- 
fore there  is  no  need,  and  it  would  not  be  right 
to  introduce  a  reservation  of  rights  against  sureties 
into  the  scheme  of  arrangement,  at  aU  events  in  a 
case  where  the  arrangement  is  arrived  at  pending  a 
winding  up  by  the  court  or  under  supervision  as  dis- 
tinguished from  a  mere  voluntary  winding  up. 

It  seems  to  me  also  that  it  is  unnecessary  to  intro- 
duce into  the  order  sanctioning  the  scheme  any  express 
words  staying  proceeding  by  creditors  by  action  or 
discharging  contributories  from  further  liability 
b^ond  that  imposed  by  the  scheme,  because  this  is 
necessarily  implied  by  the  sanction  bv  the  court  of 
the  scheme  disposrog  of  the  whole  of  the  assets  of  the 
company ;  but  if  those  who  ask  for  a  reservation  of 
rights  against  sureties  wish  to  have  an  express  order 
to  stay,  I  do  not  know  that  there  is  any  objection  to 
this  beinff  done.  As  to  making  provision  that  the 
old  shareholders  shall  not  escape  uaoility  by  a  trcmsfer 
of  the  new  shares  while  not  fully  paid,  I  have  the 
assistance  of  the  judgment  of  the  Court  of  Appeal  in 
In  re  English,  <^c..  Bank,  A.  L.  Smith,  L.J.,  says: — 
'*  There  are  only  two  remarks  I  want  to  make.  One 
is    .    .    .    that  in  the  scheme  we  are  sanctioning 


there  is  no  provision,  as  in  some  ol  the  other  schemes, 
whereby  the  existing  shareholders  were  prevented 
from  slipping  out  of  their  liabilities.  If  that  is 
necessary,  it  seems  to  me,  as  Yaughan  Williams,  J., 
still  has  control  over  the  scheme,  he  can  insert  it  or 
have  it  inserted  in  the  articles  of  association.'* 
lindlev,  L.J.,  dealing  with  the  same  point,  says: — 
**  The  judge  would  not  make  a  final  order  until  he  had 
seen  the  memorandum.  That "  (meaning  this  point) 
'*  can  be  seen  to.  Yaughan  Williams,  J.,  has  stall  got 
hold  of  the  matter."  I  do  not  think  that  I  can  do 
anything  which  amounts  to  a  modification  of  the 
scheme  without  submitting  it  again  to  the  creditors, 
but  I  gather  that  the  Court  of  Appeal  does  not  think 
that  the  introduction  of  a  term  preserving  the 
liability  of  the  shareholders  (the  memorandum  seems 
preferable  to  the  articles,  since  the  former  cannot  be 
altered)  would  be  a  modification  of  the  scheme, 
although  such  a  matter  has  been  expressly  dealt  with 
in  some  schemes ;  and  the  introduction  of  such  a  pro- 
vision into  the  memorandiun  might  affect  the 
practical  working  of  the  scheme,  because  the^  old 
shareholders  might  be  deterred  by  such  a  provision 
from  electing  to  take  shares  in  the  new  bank.  But 
I  have  arrived  at  the  conclusion  that  in  the  present 
case  Hie  introduction  of  such  a  provision  would  not 
affect  the  practical  working  of  the  scheme,  because 
the  old  shareholders  declining  to  take  shares  would 
have  immediately  to  pay  up  £20  on  the  old  shares.  I 
think,  therefore,  I  may  treat  the  provision  as 
machinery  and  introduce  it  into  the  memorandum  of 
association  of  the  new  company  and  also  into  the 
artides. 

Scheme  sanctioned. 

Solicitors,  Freshfields  &  Williams ;  Bum  Jk  Berridge ; 
F.  Brooke ;  Gellaily  &  Warton ;  Langlois  <fe  Co, ;  AUen 
A  Edwards ;  Clarke,  Rawlins,  &  Co, 


Prob.  Div.  &  Adm.  Div.  \  .        .o  -gg* 

Probate.  /  ^'^^'  ^^'  ^*^^- 

In  the  Ooods  of  Geobge  Anstbe.  (a.) 

Prolxde-'Will-'Words  after  signature— WiUs  Act  (1 
Vict,  c,  26),  s,  9. 

A  will  was  written  principally  on  the  first  page  of  a 
printed  form  ;  the  last  sentence  was  contintied  and  finished 
on  the  second  page ;  the  attestation  clause  and  signatures 
of  the  testator  and  witnesses  were  at  the  foot  of  the  first 
page. 

The  court  granted  probate  of  the  wiU  as  contained  in 
the  first  page,  omitting  tJie  words  on  the  second  page* 

Motion  for  a  grant  of  probate  of  the  last  will  of 
G^.  Anstee,  late  of  Court  Farm,  Doynton,  in  the 
county  of  Gloucester,  to  G^rge  lliomas  Anstee  and 
Albert  Alfred  Anstee,  the  executors  named  therein, 
omitting  three  lines  which  followed  the  testator's 
signature. 

The  testator  made  his  will  on  the  26th  of  May, 
1893,  on  a  printed  form,  which  was^filled  in  and  added 
to  by  a  lady  who  deposed  to  the  circumstances.  By 
the  will  the  executors  were  made  trustees,  and 
allowed  to  carry  on  the  farm,  and  the  will  continued, 
**  and  I  direct  that  in  carrying  on  my  farming 
business,  as  aforesaid,  for  the  said  time  tne  farm  is 
carried  on  no  sales  or  purchases  shall  be  made  with- 
out the  consent  of  my  said  executors  and  trustees,  and 
all  cheques  to  be  paid  away  shall  be,"  this  concluded 
the  writing  of  the  body  of  the  will  on  the  first  page, 

{a.)  Beported  by  J.  Geeabd  Lainq,  Esq.,  Barrister- 
at-Law. 
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bat  on  the  second  page  it  was  continaed  thus, 
*'nffned  by  my  daughter  Emma,  and  all  acoounts 
shaO  be  settled  by  her,  in  witness  whereof  I  have 
heremito  set  my  hand.'*  The  attestation  clause  was, 
howerer,  written  at  the  foot  of  the  first  page,  and 
the  testator's  signature  and  the  witnesses*  signatures 
were  opposite  to  it,  and  the  witnesses  never  saw  the 
writing  on  the  second  page. 

Searle,  in  support  of  the  motion. — ^The  widow,  who 
is  the  only  person  entitled  in  case  of  intestacy  who  is 
not  benefited  by  the  will,  has  filed  her  consent  to 
this  application. 

Jextke,  p.,  granted  probate  of  the  will  stopping 
short  at  the  words  '<  shall  be  "  on  the  first  page. 

Motion  allowed. 

Solicitors,  Dawes  tk  Son, 


dtontf  of  Appeal. 


July  20;  Aug.  4, 1893. 


From  Chan.  Div. 

(Lopes  and  A.  L. 

Smith,  L.JJ.) 

MOSTTN  V.  MOSTYN.  (a.) 

Vendor  and  purchaser — Sale  under  order  of  court — Con^ 
diiions  of  sale — Clean  title — Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  70. 

Land  was  directed  by  an  order  of  the  court  to  be  sold* 
The  conditions  of  sale  gave  notice  that  it  was  subject  to 
mortgages  to  a  large  amount ;  thai  the  first  mortgagees 
would  join  in  t?ie  conveyance  to  the  purchaser  and  release 
their  mortgage,  but  thctt  no  subsequ^ent  incumbrances 
would  be  rekased;  and  thai  the  purchaser  should  not 
require  tJie  concurrence  of  any  person  having  only  an 
emtitable  interest  bound  by  the  order  of  sale,  other  than 
ike  vendors.  The  sale  took  place.  The  conveyance  ten- 
dered on  behalf  of  the  vendors  to  the  purchaser  was  to 
him  in  fee  discharged  from  the  first  mortgage,  but  {with 
these  words  added  by  the  first  mortgagees)  **  subject  to 
9wh  equity  of  redemption  as  is  not  by  these  presents 
rdeased,**     The  first  mortgagees  were  not  before  the  court, 

Hdd,  thai,  under  the  conditions,  the  purchaser  had 
contracted  for  an  estate  in  fee  simple  free  from  incum- 
trances ;  that  the  subsequent  incumbrancers  were,  by 
virtue  of  section  70  of  the  Conveyancing  Act,  1881,  bound 
by  the  order  for  sale;  and  that  the  purchasers  were 
tnUtled  to  a  conveyance  free  from  incumbrances,  or,  in 
default,  to  refuse  to  complete. 

Decision  of  Kekewioh,  J.,  reversed. 

In  re  Hall  Dare's  Contract,  30  W.  R,  556,  21  Ch,  D, 
^\,  followed. 

Appeal  from  a  dedsion  of  Eekewich,  J. 

It  raised  a  question  as  to  the  effect  of  section  70  of 
the  Conveyancing  Act,  which  provides  that  **  an  order 
of  the  court  under  any  statutory  or  other  jurisdiction 
shall  not  as  against  a  purchaser  be  invalidated  on  the 
ground  of  want  of  jurisdiction  or  of  want  of  any 
concurrence,  consent,  notice,  or  service,  whether  the 
purchaser  has  notice  of  any  such  want  or  not.'* 

By  an  order  in  an  administration  action  dated  the 
2drd  of  July,  1892,  the  trustees  of  the  will  of  the 
Hon.  Thomas  Edward  Mostyn  lioyd  Mostyn  were 
directed  to  sell  certain  land  with  the  approval  of  the 
iud^,  and  it  was  ordered  that  the  trustees  of  the 
Katioiial  Provident  Institution,  who  were  first 
OKfftgagees,  ^ould  be  at  liberty  to  retain  the  money 

(a.)  Beported  by  Abthub  Lawbenoe,  Esq.,  Bar*- 
rister-at-Law. 


to  arise  by  such  sale  in  reduction  of  their  charge  if 
they  should  be  willing  to  receive  the  same.  The  land 
was  sold  in  lots  under  certain  conditions  of  sale,  of 
which  condition  7  was  as  follows :  "  The  title  to  all 
the  lots  comprised  in  the  foregoing  pEuliculars  of  sale 
shall  commence  with  a  general  devise  contained  in 
the  will  dated  the  18th  day  of  March,  1858,  of  the 
late  Hon.  Thomas  Edward  Mostyn  Lloyd  Mostyn  by 
virtue  of  which  all  the  premises  are  believed  and 
shall  be  assumed  to  have  become  vested  in  the 
vendors  for  an  estate  in  fee  simple  in  possession, 
subject  to  mortgages  of  large  amount  The  title  will 
consist  of  a  print  of  the  said  wOl  and  of  the  codicil 
thereto,  and  a  deed  of  confirmation  or  consolidation 
of  mortgages  dated  the  13th  of  August,  1880,  and  a 
subsequent  deed  of  further  charge  and  certain 
transfers.  These  deeds  contain  recitals  of  or  references 
to  the  former  charges  on  the  property,  which  redt^ 
shall  be  accepted  as  correct  and  complete  unless 
proved  to  be  otherwise,  and  no  purchaser  shall 
require  other  evidence  or  information  as  to  the  creation 
or  devolution  of  such  charges,  or  as  to  the  title  prior 
to  the  date  of  the  said  will.'* 

Condition  8  was :  *'  A  life  annuity  of  £2,000  per 
annum,  to  which  the  Lady  Henrietta  Augusta  Mostyn, 
as  the  widow  of  the  said  testator,  is  entitled  as  men- 
tioned in  the  said  codicil  to  his  will,  and  which  is 
charged  by  such  codicil  on  the  whole  of  the  testator^s 
real  and  personal  estate  in  priority  to  all  other  charges 
thereon,  will  be  released  by  her.  The  first  mortgagees 
of  the  premises  will  ioin  in  the  conveyance  to  each 
purchaser,  and  will  release  the  property  purchased  by 
him  from  all  principal  moneys  and  interest  due  upon 
the  security  of  their  mortgage ;  but,  inasmuch  as  such 
principal  moneys  exceed  in  amount  the  money 
expected  to  arise  by  the  proposed  sale,  which  will 
be  handed  over  to  the  fii«t  mortgagees,  no  subse- 
quent incumbrance  will  be  abstracted  or  released, 
nor  shall  any  objection,  requisition,  or  inquiry  be 
made  in  respect  of  any  incumbrance  subsequent  to 
that  of  the  said  first  mortgagees  or  on  account  of  the 
money  secured  by  any  mortgage  or  incumbrance 
being  trust  money.** 

The  11th  condition  was :  "  As  regards  each  lot  the 
purchaser  on  payment  as  aforesaid  shall  be  entitled  to 
a  proper  conveyance  in  accordance  with  these  condi- 
tions and  the  foregoing  particulars  of  the  property 
purchased  bvhim ;  such  conveyance  shall  be  prepared 
by  and  at  the  expense  of  the  purchaser,  and  shall  not 
contain  or  imply  any  covenant  for  title  other  than 
a  statutory  implied  covenant  against  incumbrances, 
and  the  purchaser  shall  not  require  the  concurrence 
in  the  conveyance  of  any  person  having  only  an 
equitable  interest  bound  by  the  order  for  sale  other 
than  the  vendors  who  are  selling  as  trustees  of  the 
wiU  of  the  said  testator.** 

Two  of  the  lots  were  purchased  by  Thomas  Barker 
and  Adoniah  Evans  respectively,  and  they  objected 
to  certain  alterations  inserted  in  the  draft  conveyances 
(which  were  similar  in  each  case)  by  the  first  mort- 
gagees, who  joined  in  the  conveyajioe  for  the  purpose 
of  conveying  the  legal  estate.  The  conveyance  to  T. 
Barker  as  settled  on  behalf  of  the  vendors  was  to  the 
purchaser,  ^*  to  hold  the  same  unto  and  to  the  use  of 
the  purchaser  in  fee  simple,  freed  and  discharged 
from  all  principal  money  and  interest  owing  to  the 
first  mortgagees  and  from  all  claims  and  demands 
for  and  on  account  of  the  same  or  otherwise  howso- 
ever *' ;  to  which  the  mortgagees  added,  "  but  subject 
to  such  right  or  equity  of  redemption  (if  any)  as  is 
subsisting  in  the  said  hereditaments  and  is  not  by 
these  presents  conveyed  to  the  purchaser  or  released. 

On  an  application  by  the  purchasers  to  have  the 
oonvevances  settled  by  the  judge,  Kekewich,  J.,  held 
that  the  purchasers  were  bound  to  take  the  property 
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subject  to  all  mortgages  other  than  the  first  mortgage* 
which  was  released. 
The  purchasers  appealed. 

Warminffton,  Q.C,  and  E.  P,  HetoUt,  for  the 
appellants. — The  purchasers  are  entitled  to  a  clean 
title.  The  sale  bemg  under  an  order  of  the  court,  it 
will  never  be  allowed  that  the  conditions  of  sale 
should  be  so  used,  however  framed,  as  to  deprive  a 
purchaser  of  that  which  he  honestly  thought  he  was 
buying :  see  per  Lord  Bomilly,  M.R.,  in  Else  v.  Else, 

20  W.  B.  286,  at  p.  287,  L.  B.  13  £q.  196,  at  p.  200 ; 
also  Fry's  Spec.  Perf.,  3rd  ed.,  p.  545,  where  the 
practice  of  the  court  with  regard  to  the  effect  of 
conditions  under  a  sale  by  the  court  is  summed  up. 

Renshaw,  Q.C.,  and  Warririffton,  for  the  vendors. — 
The  purchasers  are  protected  by  section  70  of  the 
Conveyancing  Act,  which  binds  the  puisne  incum- 
brances: In  re  Hall  Dare'a  Contract^  30  W.  E.  556, 

21  Oh.  D.  41  ;  Dart*s  V.  &  P.,  6th  ed.,  vol.  2,  pp. 
1351,  1352.  The  order  of  the  court  for  sale  coupl^ 
with  the  statutory  enactment  will  give  the  purchasers 
all  the  protection  they  require. 

They  also  cited  In  re  Banister,  Broad  v.  Munton, 
27  W.  B.  547,  826,  12  Ch.  D.  131. 

E»  P.  ffewitt  in  reply. — In  re  HdU  Dare's  Contract, 
the  only  case  cited  on  the  70th  section  of  the  Con- 
veyancing Act,  falls  far  short  of  what  the  respondents 
need  to  support  their  contention. 

Our,  adv.  vuU, 

Aug.  4. — ^LoPBS,  L.  J.— The  first  mortgagees,  who, 
I  presume,  have  the  legal  estate,  were  not  parties  to 
the  administration  suit  nor  parties  to  the  sale.  They 
are  onl^  parties  to  the  conveyance  for  the  purpose  of 
conveymg  the  legal  estate  and  releasmg  their  mort- 

Oe  debt.  They,  moreover,  are  not  before  the  court, 
y  Henrietta  Augusta  Mostyn  was  entitled  to  an 
annuity  of  £2,000  per  annum  on  the  property  in 
propriety  to  all  other  charges ;  this  she  released  by 
the  proposed  conveyance,  and  no  question  arises  as  to 
this.  There  were  puisne  incumbrances.  The  pur- 
chasers contended  that  they  were  entitled  to  a  clean 
title.  I  think  the  view  taken  by  Kekewich,  J., 
erroneous.  It  appears  to  me  that  the  case  as  between 
the  vendors  and  purchasers  is  not  difficult.  Having 
regard  to  the  conditions  of  sale,  Ihe  purchasers,  in  my 
judgment,  have  contracted  for,  and  are  entitled  to, 
a  conveyance  of  the  property  purchased  for  an  estate 
of  inheritance  free  from  incumbrances.  The  case 
depends  upon  the  conditions  of  sale  7,  8,  and  11,  and 
section  70  of  the  Conveyancing  Act,  1881.  The 
learned  judge  has  not  dealt  with  the  11th  condition 
of  sale,  nor  witii  section  70  of  the  Conveyancing  Act. 
[His  lordship  read  conditions  7  and  8,  and  con- 
tinued : — "]  There  is  a  dear  notice  in  these  conditions 
of  puisne  incumbrances,  and  if  there  were  no  other 
condition  I  should  agree  with  the  learned  jud^e  below. 
But  then  comes  condition  11,  which  contams  these 
words:  "And  the  purchaser  shall  not  require  the 
concurrence  in  the  conveyance  of  any  person  having 
only  an  equitable  interest  boimd  by  the  order  of 
sale  " — that  is,  as  I  read  it,  who  are  bound  by  the 
order  of  sale.  I  do  not  doubt  but  that  whoever  pre- 
pared that  condition  had  in  mind  section  70  of  the 
Conveyancing  Act,  1881.  [His  lordship  read  the 
section.]  This  section  was  considered  in  the  Appeal 
Court  in  In  re  Hall  Dare*8  Contract.  [His  lordship 
read  the  judgment  of  Sir  Oeorge  Jessel,  which 
concludes  as  follows:  '*The  purchaser  sees  an  order 
for  sale  made  by  the  coiurt  and  is  not  bound  to 
trouble  himself  any  further.  If  any  mistake  has  been 
made  BtQl  he  is  to  get  a  good  title,  all  claims  of  the 
persons  interested  m  the  estate  being  transferred  to 
the  purcha8e<-money.*']    The  purchasers  in  this  case 


are,  in  my  opinion,  protected  by  the  order  of  sale  of 
the  23rd  of  July,  1892,  from  puisne  incumbrances. 
As  I  read  condition  11  it  is  so  statrd,  and  corroctly 
stated.  The- purchasers  as  against  the  vendors  in  my 
judgment  are  entitled  to  have  the  property  conveyed 
to  them  for  an  estate  of  inheritance  freis  from  incum- 
brances, and  as  between  the  vendors  and  purchasers 
the  conveyance  must  be  so  framed.  So  far  as  I  under- 
stand, there  is  no  substantial  difference  between  the 
vendors  and  purchasers  as  to  the  form  of  conveyance. 
The  alterations  objected  to  by  the  purohasera  ai« 
those  introduced  by  the  first  mortgagees.  They  are 
not  before  the  court ;  they  are  not  parties  to  the  con* 
tract  for  sale,  and  the  coiurt  has  no  power  to  compel 
them  to  submit  to  the  purchasers'  requirements.  If 
the  first  mortgagees  insist  upon  requiring  anything  to 
be  inserted  which  is  antagonistic  to  the  estate  of 
inheritance  free  from  incumbrances  to  which  the 
purchasers  are  entitled  they  must  decline  to  complete 
the  purchase.  If  the  vendors  can  induce  the  first 
mortgagees  to  withdraw  the  portions  oi  the  convey- 
ance proposed  by  them,  to  which  objection  is  made  as 
being  inconsistent  with  the  estate  to  which  they  are 
entitled,  then  the  conveyance  must  be  settled  as  a 
conveyance  of  an  estate  in  fee  simple  free  from 
incumbrances  ;  and  if  they  cannot  agree  as  to  its  form, 
then  by  one  of  the  conveyancing  counsel  of  the  court. 
The  appeal  must  be  allowed,  and  the  respondents  must 
pay  the  costs  of  the  appeal. 

A.  L.  Smith,  L.J. — ^In  this  case  three  questions 
arise  for  determination:  (1)  What  is  the  true  con- 
struction of  the  conditions  of  sale  under  whidi  Mr. 
Barker  and  Mr.  Evans  purchased  the  property  in 
question  on  the  13th  of  September,  1892  ?  (2)  What 
estate  therein  are  they  entitled  to  have  conveyed  to 
them?  and  (3)  Has  a  proper  conveyance  of  such 
property  been  tendered  to  them  P 

The  sale  took  place  under  an  order  of  court,  the 
estate,  part  of  which  is  now  in  question,  being  at  that 
time  administered  by  the  court. 

I  am  of  opinion  that  conditions  7  and  8  gave  full 
notice  to  purchasers  that  what  was  being  sold,  and 
what  they  were  to  purchase,  was  an  estate  in  fee 
simple  in  possession  subject  to  mortgages  to  a  larse 
amount ;  that  the  first  mortgagees  in  possession  would 
join  in  the  conveyance  to  the  purchasers  and  release 
the  property  purchased  from  all  principal  and  interest 
due  upon  the  security  of  their  mortgage ;  but  that  no 
subsequent  incumbrances  would  be  abstracted  or  re- 
leased, the  reason  beinc^  that,  as  the  first  mortgagees* 
claim  would  exhaust  all  moneys  likely  to  arise  from 
the  sale,  subsequent  incumbrances  would  not  be  dealt 
with.  These  two  conditions  give  explicit  notice  of 
these  facts. 

But  the  11th  condition  of  sale  must  be  also  read 
in  conjunction  with  conditions  7  and  8.  [His 
lordship  read  the  11th  condition,  and  proceeded  : — "] 
These  three  conditions,  when  read  together,  im- 
port that  there  is  a  first  mortgage,  and  that  there 
are  also  subsequent  incumbrancers  who  have  equit- 
able interests,  and  that  the  purchaser  shall  not  re- 
quire the  concurrence  of  these,  for  they  are  bound  by 
the  order  which  ordered  the  sale.  Eekewich,  J.,  does 
not  appear  to  have  dealt  with  the  11th  condition,  but 
founded  his  judgment  on  conditions  7  and  8,  and  it  is 
this  which  causes  me  to  differ  with  him. 

The  first  and  principal  case  made  on  behalf  of  the 
purchasers  was  that  the  conditions  of  sale  were  to  be 
read  as  above  mentioned,  and  that,  as  there  were 
subsequent  incumbrancers  who  had  not  concurred  in 
or  consented  to  or  had  notice  of  the  order  of  sale 
they  were  not  bound  by  it,  and  that,  therefore,  the 
purchasers,  Messrs.  Barker  and  Evans,  had  not  ffot 
what  was  contracted  to  be  sold  to  them,  and  what 
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they  oontnoted  to  pnroliase— vk.,  an  estate  in  fee 
ample,  free  from  incumbranoes.  If  this  point  had 
been  eetabliahed  I  flhoald  haye  thought  tliat  the 
poiohasen  were  in  the  right  in  objecting  as  they  did 
to  complete  the  purchase;  but  to  this  it  was 
toswered,  it  is  not  tme  that  the  snbseqnent  incnm- 
bran<»r8  are  not  bound  by  the  order  of  sale,  by  reason 
of  section  70  of  the  OonTeyandng  Act,  1881,  which, 
in  the  circumstances  wluch  exist,  prevents  these 
incumbrancers  from  taking  objection  to  the  order  of 
sale  as  against  the  purchasers.  Section  70,  so  far  as 
material,  is  as  follows :  "  (1)  An  order  of  the  court 
under  any  statutory  or  other  provision,  shall  not,  as 
against  a  purchaser,  be  invalidated  on  the  ground  of 
want  of  jurisdiction  or  of  want  of  any  concurrence, 
consent,  notice,  or  service,  whether  thepurchaser  has 
notice  of  any  such  want  or  not."  This  section  is 
explicit ;  it  enacts  that  where  a  sale  takes  place  under 
the  order  of  the  court  it  shall  not  be  invalidated  as 
against  the  purchaser  by  an^r  one  alleging  that  he  has 
not  ooncnrred  in,  or  had  notice  of,  or  consented  to  the 
order ;  and  this  would  be  the  position  taken  up  by 
these  subsequent  incumbrancers  if  the  purchasers* 
anticipation  of  what  the^  might  do  were  correct.  In 
my  judgment,  this  section  incapacitates  such  incum- 
bnnceiB  from  taking  the  point  suggested ;  the  section 
was  intended  to  make,  and  did  make,  an  order  for 
tale  by  a  court  of  competent  jurisdiction  binding, 
so  that  no  objection  can  be  taken  to  it  thereafter  as 
against  a  purchaser  by  reason  of  non-concurrence, 
want  of  notice,  or  want  of  consent ;  and  the  case  of  In 
rt  HaU  Dare^s  Contract  shows  this  to  be  so.  For 
these  reasons,  in  my  judgment,  the  vendors  are  in  a 
pNoeition  to  tender  to  the  purchasers  an  estate  in  fee 
simple  free  from  incumbrances. 

But  another  point  was  then  taken  by  the  purchasers, 
which  was  that  the  oonvevance  tendered  to  them  as 
settled  b^  the  vendors  and  first  mortgagees  upon  the 
face  of  it  shows  that  they,  tiie  purdiasers,  have  not 
an  estate  in  fee  free  from  incumbrances,  and  I  think 
that  this  point  is  well  founded.  By  the  conditions  of 
sale  the  first  mortgagees  were  to  join  in  tiie  convey- 
ance and  release  the  property  purchased  from  the 
principal  moneys  and  interost  due  thereon  upon  the 
security  of  their  mortgages.  But  these  first  mort- 
gagees are  not  before  the  court,  and  we  have  no 
jurisdiction  over  them.  If  the  vendors  cannot  prevail 
upon  these  first  mortgaffees  to  forego  the  objection- 
able paragraphs  they  nave  insisted  upon  in  the 
proposed  conveyance,  the  purchasers  are  entitied,  in 
my  judgment,  to  refuse  to  complete,  for  the  pur- 
chasers are  not  bound  to  take  the  oonveyance  as  now 
settled  by  the  vendors  and  mortgaffees.  There  are 
recitals  and  passages  therein  which  would  leave  it 
doubtful  if  they,  the  purchasers,  have  an  estate  in  fee 
simple  free  from  incumbrances.  If  the  vendors  are 
enabled  to  obtain  this  consent  from  the  first 
mortgagees  then  this  conveyance  should  be  settied 
as  a  conveyance  of  an  estate  in  fee  simple 
tne  itODi  incumbrances;  and  in  case  of  dispute 
it  sliould  be  so  settled  by  one  of  the  conveyancing 
counsel  of  the  court  If  not,  then  in  my  judgment 
the  purchasers  are  entitled  to  refuse  to  complete. 

For  the  above  reasons  I  think  this  appeal  should 
be  allowed,  and  the  respondents  must  pay  the  costs  of 
this  appeal  and  below.  There  must  be  a  declaration 
that  tiie  subsequent  incumlmmoers  are  bound  by  the 
order  of  the  court. 

Afpeal  aXkwtd. 

Solicitors  for  the  appellants,  Bel/rage  &  Co,,  for 
Chamberlain  ds  Johmon,  Uandudno. 

Solicitors  for  the  respondents,  HuiberU  4b  HusBey, 
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June  19,  30, 1893. 


From  Chan.  Div. 
(lindley,  Lopes,  and  | 
A.  L.  Smitii,  L.JJ.;  ' 

In  re  Hetlino's  Ain)  Mertgn's  Conteact,  (a.) 

Vendor  and  purchaser — Trustee — Conveyance  executed 
by  attorney  of  trustee — Authority  to  sdicitor  produc' 
ing  conveyance  to  receive  trust  money — Delay  in  com" 
pletion — Interest — WU/ul  de/auU — Conveyancing  Ad, 
1881  (44  A  45  Vict.  c.  41),  s.  66— Tnisfcc  Act,  1888 
(61  A  62  Vict,  c.  59),  «.  2. 

A  trustee  can  execute  a  deed  by  an  attorney,  and  can 
empower  the  attorney  to  receive  or  join  in  receiving  trust 
money,  and  section  2  of  the  Trustee  Act,  1888,  foiU  pro- 
tect  a  purchaser  frying  money  to  a  person  so  authorized 
toad  ;  but  the  solicitor  to  receive  the  money  under  that 
section  must  be  a  solicitor  appointed  by  the  trustee  him-- 
setf,  and  permitted  by  the  trustee  himsd/  to  produce  the 
deed  with  a  proper  receipt  clause. 

A  contract  /or  sale  provided  that  the  purchaser  was  to 
pay  interest  in  case  the  completion  was  delayed  beyond 
tJie  appointed  day  by  any  cause  whatever  other  than  the 
wilful  default  of  the  vendors.  The  property  was  to  be 
sold  free  from  incumbrances.  One  of  the  incumbrancers 
was  a  trustee  who  had  left  the  oowntry  some  time  ago,  but 
before  leaving  he  had  executed  a  general  power  of  attorney 
to  a  solicitor.  The  vendors  were  aware  that  it  would  be 
difficult  to  communicate  with  him,  but  they  relied  on  the 
power  of  attorney  given  by  him.  The  vendors*  solicitor 
produced  to  thepurchaser  the  deed  of  conveyance  executed 
by  the  trustee* s  attorney,  but  ihe  purchaser  dedined  to  com~ 
plde  without  a  conveyance  from  <Ae  trustee  himsdf.  The 
conveuance  was  sent  out  to  the  trustee,  who  executed  it, 
but  this  occasioned  delay,  so  that  the  purcJuue  was  not 
completed  until  oftw  the  appointed  day, 

Hdd  {affirming  the  decision  o/Kekewich,  J.),  tha;t  the 
refusal  of  the  purchaser  to  complete  was  justifiable  under 
the  drcumsiances,  and  that  the  vendors,  knounng  all  the 
material  facts,  had  been  guilty  of  wilful  default,  and 
were  not,  consequently,  entitled  to  interest. 

Appeal  from  the  decision  of  Kekewich,  J. 

This  was  an  appeal  by  vendors  from  an  order  of 
Eekewich,  J.,  made  on  a  summons  taken  out  under 
the  Vendor  and  Purchaser  Act,  and  deciding  that  the 
purchaser  of  certain  land  was  not  bound  to  pay 
mterest  on  his  purchase-money  under  the  following 
circumstances : 

The  vendors  sold  two  lots  of  land  to  the  purchaser 
by  different  contracts.  The  first  'contract  was  dated 
the  16th  of  Septembw,  1892,  and  the  time  named  for 
completion  was  the  10th  of  November,  1892.  The 
second  contract  was  dated  the  4th  of  November, 
1892,  and  the  time  named  for  completion  was  the 
25th  of  December,  1892.  Both  lots  were  held  under 
the  same  titie ;  the  delay  in  completion  arose  from 
the  same  cause ;  liud  the  conditions  of  sale,  including 
the  condition  as  to  the  payment  of  interest,  whi(£ 
was  that  the  purchaser  was  to  pay  interest  in  case 
the  completion  should  be  delayed  beyond  the  day 
appointed  by  any  cause  whatever,  except  the  wilful 
default  of  tiie  vendors,  were  the  same  in  each 
contract.  The  vendors  agreed  to  sell  the  fee  simple 
free  from  incumbrances.  The  property  was  subject 
to  two  mortgages,  and  the  titie  deeds  were  held  by 
Mr.  Smurthwaite,  a  solicitor,  on  behalf  of  the  first 
mortgagees  and  of  the  second  mortgagees  also.  The 
first  mortgage  created  no  difficulty,  and  need  not  be 
further  referred  to.  The  second  mortgage  was  to 
Fetch  and  Hetling,  who  were,  in  fact,  trustees,  and 
this  fact  was  ascertained  by  the  purchaser.  Hetling 
was  one  of  the  vendors.     Fetch  was  a  solicitor,  who 

(a.)  Beported  by  W.  A.  G.  Woods,  Esq.,  Banister* 
at*Law. 
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in  1890  had  left  this  country  and  was  known  to  the 
vendors  to  be  difficult  to  communicate  with.  Before 
he  left  this  country  he  executed  a  power  of  attomoy 
to  Mr.  Smurthwaite,  authorizing  him  in  the  fullest 
way  to  execute  deeds  and  transfer  prox>erty  held  by 
him,  Fetch,  as  mortgagee,  or  trustee,  or  otherwise. 
The  vendors*  solicitors  knew  this  before  the  first 
contract  was  entered  into,  and  they  relied  on  the 
power  as  sufficient  to  overcome  any  difficulty  which 
Fetch's  absence  abroad  might  occasion. 

The  vendors'  solicitors  produced  to  tke  purchaser  a 
deed  of  conveyance  executed  by  Smurthwaite  as 
Fetch's  attorney.  The  purchaser  declined  to  com- 
plete the  purchase  without  a  conveyance  from 
Fetch  himself,  alleging  that,  notwithstanding  sec- 
tion 2  of  the  Trustee  Act,  1888,  there  was  no 
person  to  whom  the  amount  due  on  the  second 
mortgage  could  safely  be  paid.  This  objection 
caused  delay,  and  neither  purchase  was  completed 
on  the  day  named  for  completion.  A  deed,  however, 
was  prepared  and  sent  out  to  Fetch  for  execution ; 
and  on  the  production  of  this  deed  by  the  vendors' 
solicitors,  duly  executed  by  Fetch  and  his  co-mort- 
gagee, the  mortgage  money  was  paid  to  the  vendors' 
sohcitors,  and  both  purchases  were  completed  on  the 
Ist  of  March,  1893.  The  purchaser,  however,  refused 
to  pay  interest.  The  purchase  was  completed  without 
prejudice  to  the  question  whether  he  was  liable  to  pay 
it  or  not,  audit  was  arranged  tiiat  his  liability  should 
be  decided  by  a  summons  under  the  Vendor  and 
Furchaser  Act. 

A  summons  was  accordingly  issued  by  the  pur- 
chaser, and  Kekewich,  J.,  decided  in  his  favour. 

The  vendors  u>pealed. 

Section  56  of  the  Conveyancing  Act,  1881,  and 
section  2  of  the  Trustee  Act,  1888,  were  involved  in 
the  case.  The  Conveyancing  Act,  1881,  s.  56,  is  as 
follows  :—**  (1)  Where  a  sohdtor  produces  a  deed, 
having  in  the  body  thereof  or  indorsed  thereon  a 
receipt  for  consideration  money  or  other  consideration, 
the  deed  being  executed  or  the  indorsed  receipt  being 
signed  by  the  i>erson  entitled  to  give  a  receipt  for 
that  consideration,  the  deed  shall  be  somcient 
authority  to  the  person  liable  to  j)ay  or  give  the  same 
for  his  payine  or  giving  the  same  to  the  solicitor, 
without  the  solicitor  producing  any  separate  or  other 
direction  or  authority  in  that  behalf  from  the  person 
who  executed  or  signed  the  deed  or  receipt.  (2)  This 
section  applies  only  in  cases  where  oonsiaeration  is  to 
be  paid  or  given  after  the  commencement  of  this 
Act."  Section  2  of*  the  Trustee  Act,  1888,  provides  : 
**  (1)  It  shall  be  lawful  for  a  trustee  to  appoint  a 
soUcitor  to  be  his  agent  to  receive  and  give  a  dis- 
charge for  any  money  or  anv  valuable  consideration 
or  property  receivable  by  such  trustee  under  the  trust 
by  permitting  such  solicitor  to  have  the  custody  of, 
and  to  produce,  a  deed  containing  any  such  receipt  as 
is  referred  to  in  the  56th  section  of  the  Conveyancing 
and  Law  of  Froperty  Act,  1881 ;  and  no  trustee  shall  be 
chargeable  with  breach  of  trust  by  reason  only  of  his 
having  made  or  concurred  in  making  any  such 
appointment ;  and  the  producing  of  any  such  deed  by 
such  solicitor  shall  have  the  same  validity  and  effect, 
by  virtue  of  the  said  56th  section,  as  the  same  would 
have  had  if  the  person  appointing  such  solicitor  had 
not  been  a  trustee.    .    .    ." 

Chadwyck'Healey,  Q,C.,  and  Blakeshy,  for  the 
appellants. — There  was  no  actual  wilful  default  on  the 
pittt  of  the  vendors :  In  re  Young  and  Harston'a  Con- 
tract, 34  W.  R.  84,  31  Ch.  D.  168.  The  mere  fixing 
of  too  early  a  date  for  completion  is  not  wilful  default. 
The  delay  was  due  to  the  state  of  the  title :  Williama  v. 
Glenton,  14  W.  R.  294,  L.  E.  1  Ch.  App.  200 ;  Oxenden 
V.  Lord  FcUmouth,  Sug.  637.    [Lopes,  L. J.— Know- 


ledge underlies  the  matter.]  Even  with  knowledge 
of  the  law  there  is  no  wilful  default.  The  power  of 
attorney  was  sufficient  in  this  case:  Trustee  Act, 
1888,  s.  2.  The  reasonable  construction  of  that  Act 
is  that  it  was  passed  to  put  a  trustee  in  the  same 
position  as  a  new  trustee  under  the  Conveyancing  Act, 
1881,  s.  56,  and  to  reverse  the  decision  in  in  re 
Bellamy  and  Metropolitan  Board  of  Works,  31  W.  B. 
900,  24  Ch.  D.  387;  Day  v.  Woolwich  Equitable 
Building  Society,  37  W.  E.  461,  40  Ch.  D.  491. 

G,  Cave,  for  the  respondent. — The  vendors  knew 
before  the  date  of  the  contract  that  Fetch  was  a 
mortgagee  as  well  as  a  trustee,  and  that  it  would  be 
difficult  to  get  his  concurrence.  The  delay  here  was 
so  g^ss  and  unconscionable  as  to  amount  to  wilful 
default:  Dart's  V.  &  F.,  6th  ed.,  p.  724;  Sherwin  v. 
Shakspear,  1  W.  R.  460,  2  W.  R.  668,  5  De  G.  M. 
&  G.  517.  It  would  be  quite  inequitable  to  enforce 
a  clause  of  this  kind  imder  the  present  drcumstanoes. 
The  power  of  attorney  was  not  sufficient  because  it 
contained  no  express  power  to  give  receipts  for  the 
mortgage  money  except  in  general  words :  Viney  v. 
Chaplin,  6  W.  R.  562,  2  De  G.  &  J.  468.  In  BeUamy'9 
case  it  was  held  that  Viney  v.  Chaplin  did  not  apply. 
The  Trustee  Act,  1888,  does  not  ai>ply.  The  power 
of  attorney  was  void  because  it  was  given  to 
Smurthwaite  to  receive  trust  money.  Smurthwaite 
was  not  Fetch's  solicitor :  Fry  v.  Tapson,  33  W.  R. 
113,  28  Ch.  D.  268. 

Chadwyck-IIealey,  Q.C,  in  reply. — The  power  is 
wide  enough  to  authorize  the  execution  of  the 
deed.  If  a  solicitor  has  possession  of  a  deed 
executed  by  a  trustee  and  containing  a  receipt^ 
and  shows  it  to  the  purchaser,  that  will  oe 
sufficient.  The  effect  of  section  2  of  the  Act  of  1888 
was  to  make  section  56  of  the  Conveyancing  Act, 
1881,  apply  to  this  case;  its  objec*^:  was  merely  to 
cure  the  omission  in  the  Act  of  1881,  and  to  declare 
that  that  section  was  sufficiently  extensive  to  include 
trustees.  Otherwise  no  purchaser  would  be  safe  in 
paying  purchase-money  to  a  solicitor  unless  he  had 
evidence  of  the  appointment  of  that  solicitor. 
Sherwin  v.  Shakspear  carried  the  principle  of  wilful 
default  further  than  it  had  been  carried  before,  and 
placed  an  almost  intolerable  burden  on  the  vendor. 

Car,  adv,  vult. 

June  30.^LiNDLET,  L.J.,  delivered  the  judgment 
of  the  court,  and  after  stating  the  facts,  continued : — 
The  liability  of  the  purchaser  to  pay  interest  depends 
upon  whether  the  delay  in  completion  was 
attributable  to  the  wilful  default  of  the  vendors,  and 
this  depends — (1^  on  whether  the  purchaser  could 
have  completed  tne  purchase  with  safety  to  himself 
without  procuring  a  release  executed  by  Fetch  of  the 
second  mortgage ;  and  (2)  whether,  even  if  he  could 
not,  the  delay  occasioned  by  obtaining  that  release 
T.  as  caused  by  the  wilful  default  of  the  vendors.  The 
first  of  these  questions  turns  on  section  2  of  the 
Trustee  Act,  1888  (51  &  52  Vict.  c.  88).  This  section 
was  parsed  in  order  to  amend  and  extend  the  operation 
of  section  56  of  the  Conveyancing  Act,  1881  (44  &  45 
Vict.  c.  41),  the  utility  of  which  for  business  purposes 
had  been  seriously  impaired  by  the  decision  of  tiie 
Court  of  Appeal  in  In  re  Bellamy  and  Metropolitan 
Board  of  Works.  I  am  not  at  ail  disposed  to  put  a 
narrow  construction  on  this  section.  It  was  passed 
for  the  protection  of  trustees  and  of  persons  dealing 
with  them,  and  its  obvious  intention  is  to  facilitate 
the  transaction  of  business  by  and  with  trustees. 
This  is  evident  from  the  wording  of  the  section  and 
from  the  reference  to  f  ection  56  of  the  Conveyancing 
Act,  which  protects  persons  paying  money  rather 
than  persons  receiving  it.     I  have  no  douot  myself 
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that  a  trustee  can  execute  a  deed  by  an  attorney,  and 
can  empower  that  attorney  to  receive,  or  join  in 
receiTing,  tarost  money,  and  that  section  2  of  the 
Trustee  Act,  1888,  will  protect  a  purchaser  in  paying 
money  to  a  person  so  authorizea  to  act.  But  the 
power  of  attorney  executed  by  Fetch  in  1890  had  no 
reference  whatever  to  this  particular  transaction,  and 
was,  as  regards  all  trust  matters,  a  delegation  of  his 
duty  to  his  various  cestuis  que  trusteni.  The  attorney 
Smorthwaite  was  not  intrusted  by  Fetch  with  any 
such  deed  as  is  referred  to  in  section  2  of  the  Trustee 
Act,  1888,  nor  could  Smurthwaite  under  his  general 
power  have  given  a  discharge  for  the  mortgage  money, 
or,  by  executing  a  deed  in  Fetch's  name  and  handing 
it  to  the  vendor's  solicitor,  have  authorized  him  to 
receive  sudi  money.  The  solicitor  to  receive  the 
money,  under  section  2  of  the  Trustee  Act,  1888, 
most  be  a^^inted  by  the  trustee  himself.  The 
trustee  mu^  himself  permit  the  production  by  the 
■olicitor  of  a  deed,  with  a  proper  receipt  clause,  in 
order  that  such  production  may  have  the  effect 
mentioned  in  the  section. 

It  follows  from  this  that  if  a  purchaser  were  to 
pay  money  to  a  solicitor  producing  a  deed  duly 
executed  by  a  trustee  with  a  proper  receipt  clause, 
bat  it  turned  out  that  a  solicitor  had  stolen  the  deed 
or  had  not  been  permitted  by  the  trustee  to  have  the 
custody  of  it  and  to  produce  it,  the  purchaser  would 
not  be  protected  by  the  section :  see  Day  v.  Woolwich 
Eqmtable  Building  Society.  At  the  same  time,  ordi- 
nary business  transactions  cannot  be  carried  on  with- 
out some  amount  of  trust ;  and  if  a  purchaser  in  an 
ordiDary  case  were  without  reason  to  require  proof 
that  a  solicitor  purporting  to  act  for  trustees  and  pro- 
ducing a  proper  deed  had  their  permission  to  have 
the  custody  of  it  and  to  produce  it,  the  purchaser 
woiM  vrimd  facie  be  acting  unreasonably  and  would 
probably  have  to  pay  for  his  excess  of  caution.  In 
this  case,  however,  the  purchaser  knew  that  the  state 
of  things  was  quite  different  from  that  presupposed 
by  the  Legislature  when  it  enacted  section  2  of  the 
Trustee  £cty  1888,  and  his  refusal  to  complete  was 
perfec^y  justifiable. 

I  pass  now  to  consider  whether  the  delay  caused 
by  toe  difficulty  to  which  I  have  alluded  was  attribu- 
table to  the  wi&ul  default  of  the  vendors.  The  mean- 
ing of  "  wilful  default "  in  a  condition  such  as  that 
whidi  has  to  be  considered,  was  examined  with  care 
in  In  re  Young  and  Hareion.  Whatever  may  be  the 
popular  meaning  of  wilful  default,  whatever  the 
expression  may  mean  in  dealing  with  other  matters, 
it  18  now  settled  that  moral  ddinquency,  intentional 
delay,  wilful  obstruction  on  the  part  of  a  vendor  may 
aU  be  absent,  and  yet  there  may  be  wilful  default  on 
his  part  disentitling  him  to  interest  under  a  contract 
such  as  that  before  us.  If  a  vendor  knows  the 
material  facts,  Imows  that  there  are  difficulties  which 
it  is  his  duty  to  overcome,  knows  that  he  may  not  be 
able  to  overcome  them  by  the  time  fixed  for  com- 
pletion, and  fails  to  overcome  them  by  that  time, 
tlthough  no  fresh  unforeseen  occurrence  prevents  him 
from  £ing  so,  the  dday  caused  by  such  failure  on  his 
part  is  attributable  to  his  wilful  default  in  the  sense 
m  which  tbat  expression  is  used  in  contracts  of  this 
description,  and  his  right  to  interest  during  such 
delay  is  excluded.  The  vendors  here  knew  all  the 
facts;  but  they  hoped  that  the  power  of  attorney 
wonld  enable  them  to  remove  the  difficulty  occasioned 
by  the  facts  with  which  they  were  fully  acquainted. 
Ilus  hope  and  the  mistake  they  made  are  not  enough 
to  enable  the  court  to  hold  tliat  there  was  no  wilful 
defaolt  on  their  part.  The  case  is  not  like  Williame 
V.  Olenion,  for  the  contract  there  was  an  absolute 
ocmtrsct  by  the  purchaser  to  pay  interest  whatever 
the  cause  of  delay  might  be,  and  the  observations  in 


the  judgments  had  reference  to  contracts  in  that 
unqualified  form.  Moreover,  in  that  case  the  court 
was  satisfied  that  when  the  contract  was  entered  into 
the  vendor  did  not  know  of  the  adverse  claim  which 
caused  the  delay  (see  L.  B.  1  Ch.  App.  p.  208). 

The  conclusion  thus  arrived  at  is,  in  my  opinion, 
not  only  in  accordcmce  with  law,  but  is  eminently 
fair  and  just.  The  property  produced  no  income; 
the  purchaser  had  his  money  ready  to  complete 
the  purchase  at  the  proper  time  and  he  kept  it 
ready,  making  no  interest  of  it.  He  was,  more- 
over, put  to  great  inconvenience  and  no  little  ex- 
pense in  not  being  able  to  take  possession  when 
he  expected.  The  vendors  may  also  have 
suffered,  for  they  could  not  let  the  property,  and 
they  had  to  pay  the  interest  on  the  mortgages,  but 
this  was  entirely  their  own  fault  in  not  adequately 
providing  against  difficulties  which  they  foresaw  and 
which  it  was  for  them  to  overcome.  The  appeal  must 
be  dismissed  with  costs. 

Lopes  and  A.  L.  Smith,  U.J.,  concurred. 

Solicitors  for  the  appellants,    Carliele,    Unna,    4b 
Ryder. 
Solicitors  for  the  respondents,  Butik  ^  Co. 


July  12,  1893. 


From  Q.  B.  Div.  ) 
(Lord  Esher,  M.B.,  and  [ 
Bowen  and  Kay,  L.JJ.)  ) 

Bayson  v.  Soxtth  London  Tramways  Co.  (a.) 

Malicious  prosecution — Criminal  proceedings — Tramway 
company — Summons  against  passenger  for  knowingly 
and  wilfully  refusina  to  pay  the  /arerr-FenaUy — 
Tramways  Act,  1870  (33  <fc  34  Vict,  c.  78),  m.  51,  52. 

By  section  61  of  the  Tramufays  Act,  1870,  if  a  person 
travelling  in  a  carriage  on  a  tramway  who  has  paid  his 
fare  for  a  certain  distance  knounngly  and  wilfully  pro- 
ceeds  in  such  carriage  beyond  such  distance  and  does  not 
pay  for  the  additional  distance,  he  shall  for  every  such 
offence  be  liable  to  a  penalty  ;  and  by  section  52  any  ser- 
vant of  the  tramvfay  company  may  detain  the  person 
committing  such  offence  until  he  can  be  brought  before  a 
Justice, 

A  summons  having  been  issued  cU  the  instance  of  a 
tramway  company  against  a  passenger  on  a  tramcar 
under  section  51,  the  magistrate  dismissed  it.  In  an 
action  against  the  company  for  malicious  prosecution. 

Held,  that  the  proceedings  before  the  magistrate  were 
criminal  proceedings,  and  that,  therefore,  the  action 
would  lie. 

Application  on  behalf  of  the  defendants  for  judg- 
ment or  a  new  trial  in  an  action  for  malicious  prose- 
cution. 

The  plaintiff,  on  the  17th  of  September,  1892,  was 
a  passenger  by  one  of  the  defendants'  tramcars, 
intending  to  travel  from  Chelsea  Bridge  to  Clapham 
Junction.  The  plaintiff  travelled  upon  the  top  of  the 
tramcar,  and  paid  the  conductor  Id.,  receiving  from 
him  a  ticket,  which,  however,  did  not  show  the 
distance  which  she  was  entitled  to  travel.  The 
pl^tiff  had  been  in  the  habit  of  travelling  from 
Chelsea  Bridge  to  Clapham  Junction  by  {the  defend- 
ants' tramcars,  and  the  fare  had  formerly  been  Id. ; 
but  shortly  before  the  occasion  in  question  the  fares 
had  been  altered,  the  fare  from  Chelsea  Bridge  to 
Clapham  Junction  being  raised  to  1^.,  and  the  fare 
from  Chelsea  Bridge  to  the  Prince's  Head  being  Id., 
and  from  the  Prince's  Head  to  Clapham   Junction 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 
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being  also  Id.  The  plaintiff  did  not  know  that  the 
fares  had  been  altered.  Soon  after  passing  the 
Prince's  Head  an  inspector  in  the  employment  of  the 
defendants  asked  to  see  the  plaintiff's  ticket  and 
demanded  an  additional  penny  as  the  fare  from  the 
Prince's  Head  to  dapham  Junction.  The  plaintiff, . 
upon  being  informed  that  the  fare  for  the  whole 
journey  was  1^,  offered  to  pay  the  ^,  but  the 
mspeotor  refused  to  take  it.  The  defendants  there- 
upon took  out  a  summons  against  her  at  the  police 
court  for  a  penalty  under  section  51  of  the  Tram- 
ways Act,  1870.  The  magistrate  dismissed  the 
summons. 

The  plaintiff  thereupon  instituted  an  action  for 
malicious  prosecution  against  the  defendant  company. 
At  the  trial  of  the  actu>n,  before  Qrantham,  J.,  and 
a  jury,  the  learned  judge  held  that  there  was  no 
reasonable  and  probable  cause  for  the  defendants 
instituting  the  proceedings  before  the  magistrate, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

33  &  34  Vict.  c.  78,  s.  51 :  "  If  any  person  travel- 
ling or  having  travelled  in  any  carriage  on  any  tram- 
way avoids,  or  attempts  to  avoid,  payment  of  his  fare, 
or  if  any  person,  having  paid  his  fare  for  a  certain 
distance,  ^owingly  and  wilfully  proceeds  in  any  such 
carriage  bevond  such  distance,  and  does  not  pay  the 
additional  fare  for  the  additional  distance,  or  attempts 
to  avoid  payment  thereof,  or  if  any  person  knowingly 
and  wilfully  refuses  or  neglects,  on  arriving  at  the 
point  to  which  he  has  paid  his  fare,  to  quit  such  car- 
ria>ffe,  every  such  person  shall,  for  every  such  offence, 
be  uable  to  a  penalty  not  exceeding  406." 

Section  52 :  '*  It  shall  be  lawful  for  any  officer  or 
servant  of  the  promoters  or  lessees  of  any  tramway, 
and  all  persons  called  by  him  to  his  assistance,  to  seize 
and  detain  any  person  discovered  either  in  or  after 
committing  or  attempting  to  commit  any  such  offence 
as  in  the  next  preceding  section  is  mentioned,  and 
whose  name  and  residence  is  unknown  to  such  officer 
or  servant,  until  such  person  can  be  oonvenienUy  taken 
before  a  justice,  or  until  he  be  otherwise  discharged 
by  due  course  of  law." 

Crump,  Q.C,  and  W.  E,  Hume  WilliarMy  for  the 
defendfmts. — ^The  proceeding  before  the  magistrate 
were  not  criminal  proceedings,  but  merely  civil 
proceedings  to  enforce  the  traffic  regulations  of  the 
company,  and  could  not,  therefore,  be  the  foundation 
for  an  action  for  malicious  prosecution.  The  fact  that 
the  acts  struck  at  by  sections  51  and  52  of  the  Tram- 
ways Act  of  1870  are  called  offences  does  not  make 
them  criminal.  Many  things  are  called  offences  in 
the  Metropolis  Management  Acts  and  the  Public 
Health  Acts  which  are  not  criminal.  A  crime  is  an 
offence  asainst  the  public.  The  imposition  of  a 
penalty  aoes  not  make  the  act  a  crime,  per  Brett, 
M.R.,  in  AUomeU'Gtneral  v.  BracOaugh,  33  W.  E.,  at 
p.  676,  14  Q,  B.  D.,  at  p.  687.  [They  also  cited 
Atcheson  v.  EveriU,  1  Cowp.  382 ;  Beg,  v.  Whitchurch, 
29  W.  B.  922,  7  Q.  B.  D.  534.]  [Bowen,  L.J., 
referred  to  Ex  parte  Schoftdd,  39  W.  K.  580,  [1891] 
2  a  B.  428 ;  Beg,  v.  Tyler,  [1891]  2  Q.  B.  588,  40 
W.  B.  Dig.  178.]  They  also  contended  that  the 
judge  was  wrong  in  holding  that  there  was  no 
reasonable  and  probable  cause,  and  further  that  there 
was  no  evidence  of  malice. 

C,  A,  Bussdl,  for  the  plaintiff,  was  not  called 
upon. 

Lord  EsHER,  M.B. — The  first  proposition  contended 
for  by  the  defendants  is  that,  even  though  the  process 
put  in  force  against  the  plaintiff  was  put  in  force 
without  reasonable  and  probable  cause  and  maliciously, 
nevertheless  an  action  for  malicious  prosecution  will 
not  lie.      If  the  proceedings  were   criminal   pro- 


there  can  be  no  doubt  that  if  they  were 
instituted   or   carried  on   without    reasonable  aad 

?robable  cause  and  maliciously,  the  Mti<m  will  lie. 
am  not  prepared  to  say  that  the  action  would  not 
lie  if  the  proceedings  were  not  criminal.  It  is 
unnecessary  to  determine  that,  because  it  is  dear  that 
this  process  was  a  criminal  process  in  respect  of  that 
whion,  if  it  existed,  would  be  a  criminal  offence. 
The  Legislature  has  enacted  an  exceedingly  stringent 
law  in  favour  of  tramway  companies,  which  one  is 
rather  surprised  to  find  in  the  statute  book — namelj. 
that  if  a  passenger  avoids  or  attempts  to  avoid  pay- 
ments of  his  fare,  or  if  having  paid  his  fare  for  a 
certain  distance  he  knowingly  and  wilfully  nrooeeds 
beyond  such  distance  and  does  not  pay  the  additional 
fare,  he  shall  be  liable  to  a  penalty ;  and  any  servant 
of  the  company,  and  all  persons  <^ed  by  him  to  his 
assistance  ^this  is,  just  as  if  the  company's  servant 
was  a  pohoe  constable),  may  detain  the  -peaaeager. 
That  seems  a  very  strong  piece  of  legislation.  But 
there  it  is  in  the  statute  book.  It  is  dear  to  me  that 
the  conduct  there  described  is  an  offence.  The 
enactment  is  contained  in  a  part  of  the  Act  headed 
«  offences,"  and  that  heading  gives  the  key  to  that 
part.  If,  therefore,  a  passenger  does  any  one  of  the 
things  described  in  section  51,  he  commits  an  offenoe, 
for  which  under  section  52  he  may  be  detained  in 
custody  and  brought  before  a  magbtrate,  who  may 
impose  a  i)ena]ty  not  exceeding  40s.  It  is  an  act 
forbidden  dv  the  statute.  If  a  passenger  does  that 
which  the  law  forbids  he  may  oe  taken  before  a 
magistrate  and  dealt  with  by  way  of  punishment 
under  the  Summary  Jurisdiction  Acts.  The  act 
amounts  to  a  misdemeanour,  andif  themodeof  dealing 
with  it  had  not  been  prescribed  in  the  statute,  the 
person  committing  the  act  would  be  punishable  on 
mdictment  by  mie  or  imprisonment.  But  the 
Legislature  has  prescribed  a  particular  mode  of 
dealing  with  the  offence,  which  is  a  new  offence,  and 
that  is  the  only  mode  of  dealine  with  it  and  the 
punishment  so  prescribed  is  the  omy  possible  punidi- 
ment.  It  is  dear,  therefore,  that  it  is  a  criminal 
offenoe. 

[His  lordship  then  discussed  the  evidence,  and  said 
that  the  learned  judge  was  right  in  holding  that 
there  was  no  reasonable  and  probable  cause;  and, 
further,  that  tiiere  was  evidence  of  malice  to  go  to 
the  jury,  and  that  the  verdict  must  stand.] 

BowEN  and  K\Y,  L.JJ.,  concurred. 

AppliccUion  dismissed, 

Solidtors  for  the  plaintiff,  Bay  &  Miers, 

Solidtors  for  the  defendants,  Wilkins,  Blyth,  Button, 
&  Hartley. 


From  a  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  [  May  9, 1893. 

and  A.  L.  Smith,  L.  JJ.)      ) 

Thompson  v.  Palbcer.  (a.) 

Practice — Writ — Service  out  of  the  jurisdiction — Con- 
tract tob"  performed  toithin  the  jurisdiction — Place  of 
payment-^-B.  8.  C,  1883,  ord,  11,  r.  1  (e). 

The  plaintiff  was  a  civil  engineer  who  resided  ai  New- 
casUe  and  had  his  office  there.  The  defendants  were  an 
Englishman  and  a  foreigner  who  carried  on  business  in 
partnership  in  Spain,  The  plaintiff  cmd  the  defendants 
entered  into  a  contract  by  which  the  plaintiff  wasioprer 

((T.)  Reported  by  F.  G.  BuoKiat,  Bsq.,  Barrister-al* 
Law. 
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part  drawinga  far,  and  superintend  the  construction  of^ 
certain  docks  which  the  defendants  had  undertaken  to 
condrvct  in  Spain.  The  plaintiff  was  to  visit  the  works 
during  construction  once  in  every  three  months,  and  was 
to  be  paid  his  travelling  expenses.  He  was  also  to  he 
paid  a  commission  of  £6  per  cent,  on  the  total  cost — viz,, 
£1  lOs,  per  cent,  on  the  making  of  each  contract,  and  the 
remaining  £3  lOs,  per  cent,  in  instalments  every  three 
months  on  the  value  of  the  work  executed,  hut  so  that 
£500  should  remain  in  the  hands  of  the  defendants, 
which  sum  of  £500  should  he  paid  to  the  plaintiff  within 
tevesdy-five  days  after  the  final  completion  of  the  work. 
No  place  for  payment  was  specified  in  the  contract. 

Held,  in  an  action  to  recover  the  balance  due,  that  the 
defendants*  contract  to  pay  was  a  contract  which,  accord- 
ing to  the  terms  thereof,  ought  to  he  performed  within  the 
jurisdiction;  and  therefore  a  concurrent  writ  might  he 
served  on  the  foreign  defendant  out  of  the  jurisdiction. 

Appeal  from  the  decision  of  a  divisional  court 
(Wills  and  Charles,  JJ.}  refusing  to  set  aside  an  order 
giring  leave  to  the  plamtiff  to  serve  a  writ  out  of  the 
jorisdiction. 

The  plaintiff  was  a  civil  engineer  residing  and 
carrying  on  business  at  Newcastie-upon-Tyne.  The 
defendants  were  Sir  Charles  M.  Palmer,  who  resided 
at  Newcastle,  and  Don  Jos^  Martinez  de  las  Rivas,  a 
Spanish  subject  resident  at  BObao.  The  defendants 
carried  on  business  in  partnership  at  Bilbao.  The 
action  was  brought  to  recover  £1,323  lis.  lid.,  the 
balance  of  an  account  iJleged  to  be  due  in  respect  of 
com  mission  and  travelling  expenses  under  a  contract 
contained  in  a  letter  of  proposal  written  by  the  plain- 
tiff at  Newcastle  and  a  letter  of  acceptance  written  on 
bdialf  of  the  defendants*  firm  at  Billmo.  The  def end- 
snts  had  undertaken  to  construct  certain  docks  for 
the  Spanish  €K>v6rmnent  in  Spain,  and  by  the  terms 
of  the  contract  in  question  the  plaintiff  was  to  pre- 
psre  diawiDgs  and  specifications,  take  out  quantities, 
tnd  superintend  the  construction  of  the  docks,  in 
consideration  of  a  commission  of  five  per  cent,  on  the 
total  cost.  He  was  to  visit  the  works  durine  con- 
ttmction  once  in  every  three  months  or  thereabouts, 
and  he  was  to  have  at  his  own  expense  a  competent 
and  experienced  assistant  constantly  in  attendance  to 
nq>enntend  the  construction.  He  was  to  be  paid 
**  travelling  and  other  expenses  in  connection  with 
his  viats  (say  £40  British  sterling  per  visit)  in  addi- 
tion to  commission."  The  commission  was  to  be 
payable  in  cash  as  follows : — £1  lOs.  per  cent,  upon 
the  contract  price  of  each  contract  as  and  when  it 
was  made,  ana  the  remaining  £3  10s.  per  cent,  at  the 
expiration  of  everv  three  months  upon  the  value  of 
the  work  executea  during  the  three  months,  provided 
^tthe  defendants  might  withhold  such  proportion 
of  e?ery  instalment  as  would  upon  the  completion  of 
^e  works  result  in  there  remaining  £500  in  their 
hands,  and  that  within  seventy-five  days  after  the 
final  conmletion  of  the  works  to  the  defendants'  satis- 
hdioD.  the  said  sum  of  £500  should  be  paid  to  the 
pianitiff.  The  terms  of  the  contract  did  not  specify 
any  place  for  payment.  Certain  payments  under  the 
contect  had  oeen  made  by  the  defendants,  and  all 
rach  payments  had  been  made  in  Spain. 

The  plaintiff  applied  ex  parte  at  chambers  imder  Ord. 
11,  r.  1  (e),  and  obtained  an  order  giving  him  leave  to 
issue  a  concurrent  writ  for  service  out  of  the  jurisdic- 
tion,  and  to  serve  the  same  on  Mardnez  de  las  Bivas 
in^Miin. 

An  Implication  was  made  on  behalf  of  that  def  end- 
sat  to  set^  aside  the  order  and  the  service  effected 
under  it. 

The  Divisional  Court  refused  the  application. 

The  defendant,  Martinez  de  las  Bivas,  appealed. 

J.  Lawson  Walton,  Q.C.,  and  J,  Scott  Fox,  for  the 


defendant. — The  defendants'  contract  to  pay  is  not  a 
contract  **  which  according  to  the  terms  thereof  ought 
to  be  performed  within  the  jurisdiction."  No  place 
for  payment  being  specified,  BeU  &  Co,  v.  AnJtAJoerp, 
London,  and  Brazil  Line,  39  W.  B.  84,  [1891]  1  a  B. 
103,  shows  that  the  case  is  not  within  ord.  11,  r.  1  (e). 
[Lopes,  L.J.,  referred  to  Beynolds  v.  Coleman,  35 
W.  B.  813,  36  Ch.  D.  453.1  The  plaintiff's  right  is 
not  a  right  to  be  paid  in  this  coimtry.  The  defend- 
ants might  have  tendered  him  payment  in  Spain  or 
anywhere  else.  The  rule  that  a  debtor  must  mid  out 
his  creditor  is  not  of  universal  application. 

They  referred  to  Rein  v.  Steen,  [1892]  1  Q.  B.  753, 
40  W.  B.  Dig.  192,  and  JfVy  v.  Baggio,  40  W.  B.  120. 

T,  W,  ChiUy,  for  the  plaintiff. 

Lord  EsHEB,  M.  B. — The  question  is.  Where  on  the 
true  construction  of  this  contract  payment  is  to  be 
made  P  The  plaintiff  is  an  engineer,  and  he  has  his 
office  at  Newcastle.  He  cannot,  of  course,  x>erform 
the  whole  of  the  business  of  an  engineer  in  his  office ; 
that  has  to  be  performed  in  many  different  places. 
But  he  is  continually  coming  back  to  his  office,  and 
there  he  makes  his  designs  and  his  calculations,  and 
there  he  makes  his  contracts.  In  this  case  he  took  an 
order  to  go  to  Spain  from  time  to  time  to  superintend 
the  conslaruction  of  certain  works  which  were  to  be 
carried  out  according  to  his  designs.  [His  lordship 
referred  to  the  terms  of  the  contract  as  regards  pay- 
ment.] When  the  time  for  payment  of  t£e  balance 
came,  the  plaintiff  was  at  his  office  at  Newcastle.  The 
defendants  were  to  pay  him,  but  it  was  not  specified 
where  they  were  to  pay  him.  The  question  is.  Where 
in  these  circumstances  he  is  under  the  contract  en- 
titled to  be  paid  ?  The  whole  of  the  calculations  on 
which  he  was  to  be  paid  must  have  been  made  at 
Newcastle.  I  think  ne  had  a  right  to  be  paid  at 
Newcastle,  and,  as  no  other  place  of  payment  was 
named  in  the  contract,  the  defendants  were  bound  to 
pay  him  at  Newcastle.  I  am  of  opinion  that  this  is 
a  contract  to  pay,  which,  accoroing  to  the  terms 
thereof,  ought  to  be  performed  at  Newcastle.  I  think 
therefore  toAt  this  appeal  must  be  dismissed. 

Lopes  and  A.  L.  Smith,  L.J  J.,  concurred. 

Solicitors  for  the  plaintiff,  Stibbard,  Gibson,  &  Co,, 
for  Gibson,  Pybus,  &  Pybus,  Newcastle. 

Solicitors  for  the  defendants,  Maples,  Teesdale,  & 
Co. 


June  23,  1893. 


App   Bankruptcy. 
(Lord  Esher,  M.B.,  and 
Bowen  and  Kay,  L.JJ.)  ] 

In  re  HooD. 
Ex  parte  BUBQESS.  (o.) 

Bill  of  sale  —  Bankruptcy — Eocecuiion  —  Goods  sold 
privately — Beceipt  given  by  sheriff-— Bills  of  Sale  Act, 
1878  (41  &  42  Vict,  c,  31),  ss.  4,  8,  10. 

Goods  seized  by  the  sheriff  under  a  writ  of  execution 
were  sold  privaiely  by  leave  of  the  court,  and  a  receipt 
was  given  by  the  sheriff  to  the  purchaser  in  the  following 
form : — **  Received  from,  &c,,  the  sum  o/£l22  \s,  9d,, 
being  for  the  goods,  chattels,  and  effects  .  .  .  which 
were  seized  by  the  sheriff  .  .  .  under  a  writ  of  fi.  fa. 
and  hereby  sold  as  far  as  he  lawfully  can  or  may  without 
any  warranty  of  title,  .  .  .  and  under  an  order  of 
the  master.**  The  goods  were  left  in  t?ie  possession  of  the 
debtor  until  the  presentation  of  a  bankruptcy  petition. 

Held  (affirming  the  decision  of  Vaughan  Williams,  J., 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.»  Barrister- 
at-Law. 
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41  W,  B,  558),  thcU  the  document  woe  a  hill  of  scUe,  and 
there/ore  void  for  twint  of  registration. 

Appeal  from  the  judgment  of  Vaughan  Williams,  J. 
(41  W.  E.  558,  8ub,  nom.  In  re  Hood,  Ex  parte  Bland- 
ford)%  directing  the  delivery  of  certain  goods  or  their 
value  to  the  trustee  in  bankruptcy. 

The  debtor  was  a  builder,  and  in  July,  1891,  an 
execution  was  put  into  his  house.  On  the  18th  of 
July,  1891,  the  debtor's  goods  were  sold  to  a  Mr. 
Burgess,  the  appellant,  a  receipt  beine  ^ven  in  the 
following  terms : — **  Received  this  18m  day  of  July, 
1891,  of  Henry  Brocklehurst  Burgess,  of  No.  1, 
Bethn^  Green-road,  leather  merchant,  the  sum  of 
£122  Is.  9d.,  being  for  goods,  chattels,  and  effects 
now  in  and  upon  the  premises  of  No.  471,  Bethnal 
Gh:een-road,  which  were  seized  by  the  sheriff  of  the 
County  of  London  under  and  by  virtue  of  a  writ  of 
fi,  fa,  issued  in  the  above  cause,  and  hereby  sold  as 
far  as  he  lawfully  can  or  may  without  any  warranty 
of  title,  and  with  the  consent  of  the  above-named 
defendant,  who  is  a  builder,  and  under  an  order  of 
Master  Wilberforce,  dated  this  18th  day  of  July, 
1891." 

The  goods  were  left  in  the  possession  of  the  debtor 
until  the  2drd  of  September,  1892,  and  were  used  by 
him  in  the  way  of  his  business. 

On  the  7th  of  October,  1892,  a  receiving  order  was 
made  against  the  debtor  on  a  petition  presented  on 
the  31st  of  August,  1892,  and  the  goods  were  claimed 
by  the  trustee  in  bankruptcy,  on  the  eroimd  that  the 
document  of  the  18th  of  July  was  a  biO  of  sale. 

Yaughan  Williams,  J.,  held  that  the  sale  of  the 
goods  to  Burgess  was  a  hond  fide  transaction,  but 
&at  the  receipt  was  a  bill  of  sale  and  void  as  against 
the  trustee  for  want  of  registration,  and  he  therefore 
granted  the  application  of  the  trustee. 

Burgess  appealed. 

Muir  Mackenzie^  for  the  appellant. 

Herbert  Beid,  Q.C,  and  Wootton,  for  the  respondent, 
were  not  heard. 

Woodgate  v.  Godfrey,  28  W.  R.  88,  5  Ex.  D.  24 ; 
Ex  parte  Cooper,  In  re  Baum,  27  W.  R.  299,  10  Ch.  D. 
313  ;  Marsden  v.  Meadows,  29  W.  R.  816,  7  Q.  B.  D. 
30 ;  North  Central  Wagon  Co.  v.  Manchester,  Sheffield, 
and  Lincolnshire  Bailway  Co.,  35  W.  R.  447,  35  Ch.  D. 
191,  were  referred  to. 

Lord  EsHEB,  M.R. — ^The  question  in  this  case  must 
be  determined  on  the  particular  facts  of  the  case.  If 
the  sale  was  made  by  the  sheriff  to  Burgess  on  the 
terms  that  he  would  not  sell  otherwise  than  by  a 
document  to  be  given  at  the  time  of  payment,  which 
document  should  show  the  obligations  of  the  sheriff 
and  the  terms  upon  which  he  was  selling,  then  the 
document  became  part  of  the  transaction  and  em- 
bodied all  the  terms  of  the  sale.  If  the  docmnent 
was  a  mere  receipt  given  after  the  sale  was  complete 
it  is  not  a  bUl  of  sale.  The  learned  judge  in  the  court 
below  has  foimd  tiiat  it  was  the  intention  of  the 
sheriff  only  to  sell  by  means  of  the  docmnent  which 
should  contain  all  the  terms  of  the  sale,  and  that  that 
intention  was  made  known  to  the  purchaser.  In  my 
opinion  that  finding  is  right,  and  it  is  strongly  sup- 
ported by  the  wording  of  the  document.  It  is  true  it 
begins  with  a  receipt,  but  then  the  expression 
"  hereby  sold "  is  used,  and  those  words  are  strong 
evidence  in  favour  of  the  finding  of  the  learned  judge. 
Then  comes  "  as  far  as  he  lawfully  can  or  may, 
without  any  warranty  of  title,  and  with  the  consent 
of  the  above  defendant  and  under  an  order  of  Master 
Wilberforce."  That  shows  that  the  sheriff  intended 
to  inlrodaue  special  terms  into  the  sale,  and  these 
terms  were  embodied  in  the  document.  The  docu- 
ment, therefore,  constituted  the  sale,  and  there  v/as 


no  sale  before  the  document  was  drawn  up.  That 
being  so,  it  is  clear,  upon  the  authorities,  that  the 
document  is  a  bill  of  sale  and  requires  registration. 
The  appeal  must  therefore  be  dismissed. 

BowEN  and  Kay,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Frank  H.  James. 

Solicitor  for  the  respondent,  A.  Syrett. 


y^x^  Otourt  of  Su0tice. 


Chan.  Div. 
Chitty,  J. 


May  8 ;  July  5,  6,  1893. 


In  re  Davebon. 
BowEN  V.  Chubchill.  (o.) 


Will — Bemoteness — Invalid  trust  for  sale — Good  trust  of 
the  proceeds — Conversion. 

Trust  for  sale  of  freeholds  at  the  expiration  of  forty" 
nine  years,  and  gift  of  the  proceeds  of  sale  to  a  doss 
ascertainable  within  the  limits  of  tJie  rule  against  per- 
petuities. 

Held,  thai  the  gift  was  good,  but,  the  trust  for  sale 
being  void,  the  beneficiaries  took  the  property  as  real 
estate. 

A  gift  to  a  living  person,  A,,  if  living  at  the  end  of 
forty-nine  years,  or  to  her  issue  if  she  be  then  dead  and 
leaving  issue,  is  not  too  remote. 


Special  < 

A  testator  devised  a  freehold  house  to  trustees 
(subject  to  a  lease  which  had  forty-nine  years  to  run 
at  lus  death)  upon  trust  to  pay  the  ground-rent 
arising  therefrom  so  long  as  the  lease  should  run  to 
certain  persons,  and  upon  the  expiration  of  the  lease 
he  directed  that  the  freehold  should  be  sold  and  one- 
third  of  the  produce  thereof  given  to  his  grand- 
daughter A.  if  then  living,  or  to  her  issue  if  she  were 
then  dead  and  leaving  issue,  in  equal  shares  and  pro- 
portions, with  somewhat  similar  dispositions  of  ^e 
other  two-thirds. 

The  trust  for  sale  being  limited  to  take  effect  after 
an  absolute  term  of  forty-nine  years  was  admitted  to 
be  void,  and  the  only  question  was  whether  the  gift 
of  the  proceeds  also  failed. 

Far  well,  Q.C.,  and  Swinfen  Eady,  for  the  grand- 
daughter and  other  donees  of  the  proceeds  of  sale.— 
The  trust  for  sale  is  mere  machinery,  and  its  failure 
cannot  affect  the  title  of  the  beneficiaries,  who  are  all 
ascertainable  within  the  period  of  the  rule  against 
perpetuities :  Wood  v.  Drew,  33  Beav.  610 ;  Ooodier  v. 
Johnson,  30  W.  R.  449,  18  Ch.  D.  441 ;  Goodier  v. 
Edmunds,  37  SouciTOBS'  Jounal,  526,  W.  N.,  1893, 
p.  99.  If  the  granddaughter  dies  within  the  forty- 
nine  years  her  issue  at  once  step  in  under  the  gift 
over :  Johnson  v.  Crook,  28  W.  R.  12,  12  Ch.  D.  639. 

Byrne,  Q.C.,  and  John  Henderson,  for  the  heir-at- 
law. — ^If  the  granddaughter  dies  within  the  forty- 
nine  years  the  gift  over  to  the  issue  does  not  take 
effect:  Minors  v.  Battison,  25  W.  R.  27.  1  App.  Cas. 
428 ;  Bubb  v.  Padwick,  28  W.  R.  382,  13  Ch.  D.  517. 
Hence  the  class  to  take  may  not  be  ascertained  till  the 
end  of  forty-nine  years,  which  is  bad :  Jarman,  dth 
ed.,  p.  216.  Again,  the  testator  intended  the  gift  to 
be  taken  as  persoxialty,  and  the  gift  therefore  fails 

(a.)  Reported  by  G.  Rowland  Alston,  Esq.,  Bar- 
rister-at-Law, 
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with  the  trust  for  oonyersion.    Hence  there  is  an 
intestacy. 

Burleigh  Muir,  Archibald  Aliens  Vernon  B,  Smithy 
and  E,  W,  Maridli,  for  other  parties. 

FarweU,  Q.  C,  in  reply. — As  to  the  last  point,  a  person 
entitled  to  proceeds  of  sale  of  real  estate  on  a  con- 
tbgency  may  elect,  pending  the  contingency,  to  take 
the  estate  as  realty :  Meek  v.  Devenish,  25  W.  B.  688, 
6  Ch.  D.  566 ;  In  re  Potter,  3  Times  L.  B.  420.  The 
testator's  intention  as  to  this  point  fails. 

Chttty,  J. — It  is  admitted  that  the  trust  for  sale 
is  Toid  because  it  transgresses  the  rule  against  x>er- 
petoities.  That  admission  is  correct  accordmg  to  the 
decision  of  Stirling,  J.,  in  Ooodier  ▼.  Edmunds,  The 
questions  are  two.  First,  it  is  said  that  the  persons 
who  are  to  take  the  proceeds  of  sale  are  not  ascertain- 
able within  the  limits  of  the  rule,  and  if  this  is 
answered  in  favour  of  the  heir  there  is  no  other 
question.  But  on  this  point  it  is  contended  that  the 
limitations  can  be  supported,  and  that  all  the  persons 
are  necessarily  ascertainable  within  the  required 
limits.  Then  arises  the  aecaad  question,  viz.,  whether 
the  iarust  for  sale  is  to  be  looked  on  as  mere 
machinery,  or  whether,  as  the  heir  says,  it  is  of  the 
essence  of  the  will.  The  testator  had  a  simple  case  to 
deal  with.  He  was  entitled  to  the  reyersion  in  fee 
simple  expectant  on  a  lease  granted  before  the  date  of 
the  win.  The  lease  was  for  fifty  years,  of  which 
there  were  still  forty -nine  to  run  when  he  died.  He 
introduced  clauses  which  dispose  specifically  of  the 
rent  so  long  as  the  lease  is  on  foot,  mentioning  the 
amount  of  the  rent  and  dividing  it  in  certain  pro- 
portions. There  is  also  a  general  devise  to  the  use  of 
the  trustees,  which  carries  the  reversion  in  fee. 

The  first  observation  I  have  to  make  on  the  will  is 
that  the  trust  for  the  payment  of  groimd-rent  is 
daring  the  continuance  of  the  lease.  Another 
observation  is  that  in  substance  the  testator  here 
carves  out  an  equitable  interest  for  a  term  of  forty- 
nine  years,  determinable  according  to  the  stipulations 
of  the  lease.  He  was  clearly  entitled  to  carve  an 
equitable  term  out  of  an  equitable  fee,  just  as  he  could 
have  carved  a  legal  term  out  of  a  legal  fee.  A 
limitation  of  a  term  of  1 ,000  years  to  A.  with  remainder 
to  B.  is  good.  Subject  to  this  equitable  term  comes 
the  trust  for  sale. 

I  propose  next  to  examine  the  testator's  lan- 
guage in  reference  to  the  objects  of  his  bounty 
who  take  through  the  medium  of  this  trust  for  sale. 
One-third  is  given  to  his  granddaughter  by  name,  if 
then  living,  or  to  her  children  in  equal  shares. 
Unless  there  is  something  to  alter  the  effect  of  Uiat 
gift  it  stands  as  a  gift  to  a  i>erson  in  being,  if  she  be 
Hving  forty-nine  years  after  the  testator's  death,  but 
if  the  die  before  that  time  then  to  her  children.  This 
is  perfectly  good.  Whether  the  word  issue  is  general 
or  not,  the  class  are  ascertained  at  the  latest  period  at 
the  death  of  the  granddaughter.  As  to  the  other 
two-thirds,  in  my  opinion  the  persons  to  take  can  all 
he  necessarily  ascertained  withm  the  limits.  In  the 
result,  so  far  as  the  objects  of  the  testator's  boimty 
are  concerned,  the  perpetuity  objection  does  not  arise. 

Now,  can  I  give  effect  to  the  testator's  intention  ? 
He  has  given  an  invalid  direction  for  sale.  Now  a 
trust  to  sell  and  i>ay  the  proceeds  to  a  named  person 
A  confers  in  equity  the  whole  beneficial  title  on  A. 
He  can  stop  the  sale.  It  is  plain  also  that  in  the  case 
of  a  trust  to  sell  and  pay  the  proceeds  to  A.,  B.,  and 
C.  in  shiu-es,  A.,  B.,  and  C.  in  combination  can  stop 
the  sale.  I  mention  this  to  show  that  equity  regards 
the  substance  of  the  case.  Again,  where  there  is  a 
trust  for  sale  and  no  gift  of  the  interim  rents,  the 
owners  of  iht  income  ox  the  proceeds  of  sale  take  the 


rents  for  the  period  during  which  the  sale  is  post- 
poned. I  am  conscious  that  what  I  state  as  to  the 
effect  of  a  trust  for  sale  is  not  absolutely  conclusive 
as  to  the  point  I  have  to  decide.  But  while  admit- 
ting that  the  question  is  one  of  difficulty,  it  appears 
to  me  that,  acting  on  equitable  principles  and  looking 
at  the  substance  of  the  rule  against  perpetuities,  I  am 
justified  in  holding  that,  though  the  trust  for  sale 
cannot  take  effect,  the  testator's  intention  can  be 
carried  into  operation  in  favour  of  the  objects  of  his 
bounty.  It  is  right  to  take  the  broader  view  here. 
The  point  made,  that  the  testator  intended  the  pro- 
perty to  be  taken  as  personalty  and  not  as  realty,  is 
insufficient  to  displace  this  conclusion.  The  doctrine 
of  election  for  reconversion  shows  that  the  court 
does  allow  persons  to  take  property  in  a  different 
character  from  that  intended  by  their  testator.  In 
my  opinion  the  trust  for  sale  is  void,  but  there  is  a 
VGuid  trust  of  the  property  in  its  unconverted  state 
for  the  persons  who  would  have  taken  the  proceeds  of 
sale,  and  there  is  no  reason  for  refusing  to  give  effect 
to  the  will  by  reason  of  the  rule  against  perpetuities. 

Solicitors,  Burgess  <k  Cosens ;    Turner y  Bodgers,  & 
MyaU;  A.  A,  TimbreU;  T.  Wilkinson. 

Note. — Compare  Lachlan  v.  Beynolds,  9  Hare,  796. 


No^f?}  June  24.  1893. 

In  re  TiDD. 
Tidd  v.  Ovbrell.  (a.) 

Bailment — D^ositfor  safe  custody — Statute  of  Limita- 
tions (21  Jac,  1,  c.  16),  «.  3 — Money  advanced  on 
deposit  or  loan. 

Plaintiff  intrusted  money  to  O,  T.  for  safe  custody, 
probably  with  the  intention  that  G.  T,  might  in  the 
meantime  make  some  use  of  it.  No  interest  was  paid,  nor 
was  any  demand  for  payment  made  during  O,  T,*s  life- 
time. On  a  demand  being  made  against  G,  T,*s  executors, 
they  set  up  in  defence  the  Statute  of  Limitations,  the 
statutory  period  within  which  a  debt  could  be  recovered 
having  elapsed. 

Held,  that,  the  money  having  been  intrusted  by  the 
plaintiff  as  a  deposit  for  safe  custody,  and  not  by  way  of 
loan,  no  right  of  action  arose  until  demand  was  actually 
made,  and  that  the  plaintiff  was  entitled  to  recover  the 
sum  deposited. 

Trial  of  action. 

This  was  an  action  brought  by  the  plaintiff,  Charles 
Tidd,  a  farmer,  against  the  executors  of  his  brother, 
George  Tidd,  for  the  repayment  to  him  of  the  sum  of 
£300,  alleged  to  have  been  deposited  with  the  latter 
for  the  purpose  of  safe  custody.  The  facts  of  the 
case  were  as  follows : — For  some  years  prior  to  the 
year  1875  the  plaintiff  farmed,  in  partnership  with 
another  brother,  William  Tidd,  a  small  farm  at 
Codioote,  in  the  county  of  Hertford.  In  June,  1875, 
this  partnership  was  dissolved,  and  William  Tidd 
agreed  to  pay  the  plaintiff  £300  as  the  ^^reed  value 
of  his  share  in  the  partner^p  assets ;  Ueorge  Tidd 
acting  as  arbitrator  between  tne  parties.  In  June, 
1875,  a  meeting  of  the  above-named  members  of 
the  family  and  their  sister,  Clara  Tidd,  was  held  ct 
George  Tidd's  house  at  Codioote,  at  which  a  Mr. 
Thomas  Bigg,  a  local  farmer,  was  also  present  as 
witness.  At  this  meeting  William  Tidd  paid  to  the 
plaintiff  the  sum  of  £300  for  his  share  in  the  partner- 
ship, in  the  form  of  a  cheque  for  £200  and  two  bank 

(a.)  Beported  by  J.  Akthub  Pbige,  Esq.,  Barrister- 
at-Law. 
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notes  of  the  value  of  £50  eaoh.  The  plaintiff,  having 
no  present  use  for  the  money,  handed  it  to  George 
Tidd  to  keep  for  him,  saying,  "  You  may  as  well 
take  care  of  this  until  I  want  it."  He  continued 
after  that  time  to  reside  with  George  Tidd,  acting  as 
his  farm  bailiff  or  manager,  receiving  nothins  for 
his  services,  and  paying  nothing  for  his  board  and 
lodging.  George  Tidd  paid  the  £300  into  his  current 
account  at  his  bankers.  No  demand  was  made  for 
the  money  in  G^eorge  Tidd's  lifetime,  nor  was  any 
interest  paid  thereon ;  nor  did  the  plaintiff  receive  at 
any  time  from  George  Tidd  any  written  aclmowledg- 
ment. 

George  Tidd  died  on  the  20th  of  March,  1892, 
having,  by  his  will  dated  the  15th  of  February,  1892, 
devised  and  bequeathed  all  his  real  and  personal 
estate  to  the  plaintiff  and  Clara  Tidd  in  equal  shares. 
A  demand  for  payment  was  then  maae  by  the 
plaintiff  against  the  executors,  William  Overell  and 
the  said  Clara  Tidd.  Not  receiving  payment  thereof, 
he  commenced  the  present  action,  and  in  his  state- 
ment of  claim  delivered  on  the  14th  of  December, 

1892,  set  out  the  above-mentioned  facts. 

In  their  defence,  delivered  on  the  6th  of  January, 

1893,  the  defendants  {inter  alia)  set  up  the  ''  Statute 
of  Limitations,  21  Jao.  1,  c.  16,  and  aU  other  statutes 
of  limitation  in  that  case  made  and  provided." 

On  the  action  coming  into  court  the  plaintiff  and 
Thomas  Bigg  both  gave  evidence.  There  was  some 
discrepancy  in  their  account  of  the  interview,  but 
his  lordship  was  of  the  opinion  that  they  both  spoke 
honestly  from  their  recollection.  In  his  lordship's 
opinion  the  evidence  given  tended  to  show  that  the 
money  was  handed  over  to  Gteorge  Tidd  by  the  plain- 
tiff for  the  purpose  of  safe  custody  with  the  idea  in 
the  minds  of  the  witnesses  that  the  money  would  in 
the  meantime  be  useful  to  George. 

Mickiem,  for  the  plaintiff. — G^rge  Tidd  was  a  bailee 
for  the  plaintiff.  The  money  was  deposited  with 
him  for  the  purpose  of  safe  custody,  and  the  Statute 
of  Limitations  did  not  begin  to  run  until  demand 
made;  for  in  the  case  of  money  entrusted  for  safe 
custody  no  right  of  action  arises  until  repayment  is 
domanded  :  Wilkinson  v.  Verity,  19  W.  R.  604,  L.  R. 
6  C.  P.  206 ;  Miller  v.  Dell,  39  W.  R.  342,  [1891]  1 
Q.  B.  468.  This  is  not  the  case  of  money  paid  into  a 
bank  on  a  current  account.  If  it  were,  I  admit  that 
it  would  be  money  lent :  Pott  v.  Clegg,  16  M.  &  W. 
32\;  Foley  v.  Hill,  2  H.  L.  Cas.  28.     George  Tidd's 

Position  was  that  of  a  banker  with  whom  money  is 
eposited  on  special  conditions.  There  is  a  distinc- 
tion between  a  deposit  and  a  loan,  as  by  the  former 
an  express  trust  is  called  into  existence. 

He  referred  to  Pothier  on  Contracts,  by  Evans, 
vol.  2,  p.  126,  cited  in  Pott  v.  Clegg ;  Atkinson  v. 
Bradford  Third  Equitable  Benefit  Building  Society,  38 
W.  R,  630.  25  Q.  B.  D.  377 :  Burdick  v.  Qarriek,  18 
W.  R  387,  L.  R.  5  Ch.  App.  233 ;  In  re  Hindmarsh,  8 
W.  R.  203,  1  Dr.  &  Sm.  129;  Banner  v.  BerHdge,  29 
W.  R.  844,  18  Ch.  D.  264. 

P.  B.  Abraham  (Cozens-Hardy,  Q.C.,  with  him),  for 
the  defendants. — ^This  is  an  ordiimry  case  of  debtor 
and  creditor.  There  was  no  express  trust  in  writing, 
and  the  plaintiff  took  no  receipt.  It  is  admitted  on 
the  evidence  that  he  desired  George  Tidd  to  have  the 
use  of  the  money.  The  passage  cited  from  Pothier 
refers  to  money  earmarked,  which  the  bailee  is  bound 
to  return  in  specie :  Carr  v.  Carr,  1  Mer.  641n. 

He  also  referred  to  Burdick  v.  Oarrick  and  Banner 
V.  Berridge, 

NoBTH,  J. — I  think  the  plaintiff  is  entitled  to  suc- 
ceed. It  is  admitted  that  in  the  year  1875  the 
plaintiff  received  from  his  brother,  WiUiam  Tidd,  the 


sum  of  £300  in  payment  of  his  partnership  share  in  a 
fanning  business.  The  money  was  paid  to  the  plain- 
tiff, several  persons  being  present,  in  the  form  of  a 
cheque  for  £200  aiid  two  £50  notes  of  the  Bank  of 
England.  Hie  plaintiff  at  that  time  did  not  want  the 
money  for  any  particular  purpose,  and  I  am  satisfied 
on  the  evidence  that  he  did  hand  it  over  to  George 
Tidd,  the  testator.  The  question  then  arises  can  he 
prove  for  the  amoimt  against  the  testator's  estate. 
The  question  between  the  parties  hangs  upon  the  cir- 
cumstances under  which,  and  the  intention  ^wi^ 
which,  this  money  was  handed  over.  No  interest 
having  been  paid,  it  is  dear  that,  if  it  was  a  loan,  it  is 
now  statute  barred.  But  the  plaintiff's  case  is  that 
the  money  was  handed  to  George  as  a  deposit  to  be 
taken  care  of.  [His  lordship  proceeded  to  comment 
on  the  evidence,  and  afterwards  continued : — ]  I  take 
it  that  George  took  the  money  to  hold  it  for  the  pur- 
pose of  safe  custody  until  it  was  asked  for  back.  I 
do  not  think  that  George  in  his  lifetime  would  ever 
have  raised  such  a  defence  as  the  Statute  of  Limita- 
tions, but  I  do  not  say  that  his  executors  were  not  in 
their  position  justified  in  raising  it.  Now,  in  arguing 
for  them,  it  is  urged  that  the  case,  being  one  of  loan, 
comes  within  the  principle  of  money  in  the  hands  of 
banker's  on  a  current  account  and  is  covered  by 
the  decision  of  Foley  v.  EilL  I  am  not  satisfied 
that  it  comes  at  all  within  the  principles  of  banker's 
cases,  but,  so  far  as  there  can  be  said  to  be  any 
analogy,  the  position  is  much  more  that  of  money 
held  on  deposit  than  on  a  current  account.  l%e 
passage  quoted  from  Pothier  in  the  report  of  Pott  v. 
Clega,  16  M.  &  W.,  at  p.  325,  in  my  opinion,  still  accu- 
rately states  the  law,  **  When  a  man  deposits  money 
in  the  hands  of  another  to  be  kept  for  his  use  the 
possession  of  the  custodee  ought  to  be  deemed  the 
possession  of  the  owner,  until  an  application  and 
refusal,  or  other  denial  of  the  right,  for  until  then 
there  is  nothing  adverse ;  and  I  conceive  that,  upon 
principle,  no  action  shoiild  be  allowed  in  these  cases 
without  a  previous  demand;  consequently  that  no 
limitation  sno^ild  be  computed  further  back  than  such 
demand." 

The  case  of  Atkinson  v.  The  Bradford  Third 
Equitable  Benefit  Building  Society  seems  also  very 
much  in  point.  There  money  was  lent  upon  terms 
that  the  sum  lent  should  be  repayable  after  the 
lender  had  given  notice  of  his  intention  to  withdraw 
it.  In  that  case  there  was  a  document  to  be  handed 
back;  here  there  was  not;  but  otherwise  the  cases 
are  the  same,  and  it  makes  no  difference  whether  or 
not  there  was  writing  when  one  really  gets  at  what 
the  arrangement  was.  In  the  one  case  the  money 
was  handed  to  George  for  safe  custody,  and  he  was 
to  repay  it  when  he  was  asked  for  it ;  in  the  other 
case  it  was  handed  to  a  building  society,  which  was 
to  repay  it  when  a  pass-book  was  produced.  In 
decidmg  the  latter  case  the  Aiaster  of  the  Rolls  says : 
'*  It  has  no  analogy  to  the  cases  cited  where  money  is 
deposited  in  a  bank  to  provide  for  a  current  acoount. 
The  case  of  money  paid  in  on  a  deposit  acoount 
would  be  very  different,  and  we  shall  know  how  to 
d^  with  it  when  it  comes  before  us "  (25  Q.  B.  D. 
320).  AlUiough  I  cannot  treat  this  case  exactly  as 
an  authority  that  money  on  deposit  is  not  within  the 
cases  as  to  bankers,  it  shows  the  court's  opinion.  I 
therefore  come  to  the  conclusion  that  the  money  was 
handed  over  to  George  to  take  care  of,  and  that  he 
stood  to  the  plaintiff  in  the  position  of  a  trustee  for 
it,  and  that  as  soon  as  it  was  demanded  he  was 
obliged  to  pay  it  back.  In  my  opinion  it  makes  no 
difference  to  ike  phdntiff's  case  that  the  cheque  might 
be  cashed  and  probably  the  moneys  used  by  George. 

There  wUl  be  a  declaration  that  the  plaintiff  is  en- 
titled to  be  paid  £300  out  of  the  testator's  estate 
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before  the  cdviaoQ  of  the  residaary  estate  of  the 
testator  between  him  and  the  other  reoduary  legatee.' 

Solictors,   Nidd   <fe  Strouts;    Mason,  Phillips,    «fc 
CoUon,  for  Sworder  &  Longmore,  Hertford. 


^^W  July  21,  1893. 

RiGHABDSON  V.  MeTHLEY  SoHOOL  BoABD.   (a.) 

Pndiot — Jurisdiction — Judicature  Act,  1873,  s.  25, 
gub-sedion  8— Quo  warranto  or  injunction — EU- 
mentary  Education  Act,  1870  (33  <h  34  Vict.  c.  75), 
Schedule  IL,  Fart  /.,  r.  14 — Absence  for  six  months 
from  meeting. 

The  court  has  jurisdiction  to  restrain  hy  injunction  a 
tchoot  hoard  from  declaring  a  member  in  default  and 
jiroeeeding  to  the  election  of  a  new  member. 

Motion. 

Tliis  was  an  application  by  the  plaintiff  to  restrain 
the  defendant  board  from  summoning  or  holding  a 
meetxDg  of  the  board  for  the  purpose  of  purporting  to 
elect  a  new  member  of  the  board  in  lieu  of  the  pliun- 
tiff. 

The  plaintiff  was  elected  a  member  of  the  board  on 
the  2na  of  December,  1892,  but  did  not  attend  any 
meeting  until  the  29Ui  of  May,  1893,  when  he  was 
present  for  between  a  quarter  and  half  an  hour, 
daring  whicb  time  sereral  items  of  business  were 
triDMted,  but  the  plaintiff  did  not  take  any  part  in 
the  discussions  or  Tote  on  any  of  the  resolutions  or 
nt  at  the  table  used  by  the  members  of  the  board,  but 
on  a  form  usually  used  by  the  public.  Subsequently, 
on  the  26th  of  June,  a  resolution  was  carried  declaring 
the  plaintiff  to  be  a  member  in  default,  as  having 
been  absent  from  the  meetings  of  the  board  for  six 
months :  33  &  34  Yict.  c.  75,  Schedule  11.,  First  Part, 
r.  14 ;  and  the  derk  was  instructed  to  call  a  special 
meetbg  of  the  board  to  elect  a  member  in  his  place. 
It  appooed  from  the  evidence  filed  on  behalf  of  the 
plaintiff  that  his  doctor  had  ordered  him  not  to  do 
iny  work  for  three  months,  and  that  the  plaintiff  had 
been  suffering  from  ill-heath. 

Marten,  Q.C.,  and  George  White,  for  the  defendants, 
took  the  preliminary  objection  that  the  proper  remedy 
was  hf  quo  warranto,  and  that  the  present  application 
was  improper,  and  the  court  had  no  jurisdiction  to 
grant  an  injunction :  Farrar  v.  Cooper,  38  W.  E.  410, 
•W  CL  D.  323 ;  Aslatt  v.  Corporation  of  Southampton, 
29  W.  K.  117,  16  CJh.  D.  143 ;  North  London  Bailway 
<'o,  T.  Great  Northern  Railway  Co.,  31  W.  R.  490,  11 
Q.  B.  B.  30 ;  London  and  BlackwaU  Railway  Co.  v. 
CVw«,34  W.  B.  201,  31  Ch.  D.  354;  The  Queen  v. 
Turmim,  27  W.  B.  150,  4  Q.  B.  D.  79. 

Warmngton,  Q.C.,  and  Dibdin,  for  the  plaintiff, 
woe  not  called  on. 

Kekewich,  J. — I  may  at  once  put  aside  oases 
dealing  with  futOe  arbitrations.  The  only  case  cited 
which  is  in  point  is  Aslatt  v.  Corporation  of  SotUh^ 
<n^pton,  where  the  late  Master  of  the  Bolls  granted  an 
bjoncfeion  in  a  case  similar  to  this.  That  was  a 
motion  to  restrain  the  defendants  from  avoiding  or 
declaring  void  the  office  of  alderman  of  the  Borough 
of  Southampton  held  by  the  plaintiff,  or  appointing 
or  eleuting  any  suooessor  to  him.  The  phuntiff  in 
that  ease  had  entered  into  a  composition  with  his 
<:reditor8  hoi  executed  no  oomposition  deed,  and  the 
Master  of  the  Bolls,  after  holding  that  this  did  not 
cause  a  forfeiture  of  his   o£Soe,  said :  **  llie  result, 

(a.)  Beported  by  FBAK013T.  Btjka,  Esq.,  Barrister- 
at-Law. 


therefore,  is  that  this  gentieman  has  not  become 
disqualified  and  does  not  cease  to  hold  office  as  an 
alderman.  That  being  so,  the  corporation  had  no 
right  to  call  a  meeting  to  declare  the  office  void,  nor 
have  they  any  right  to  impede  him  in  his  exercise  of 
the  office  of  alderman.  It  is  said  that  the  meeting 
itself  will  do  him  no  harm,  but  that  is  not,  in  my 
opinion,  a  sufficient  answer.  It  is  no  doubt  an  injury 
to  him  to  declare  the  office  void  if  it  is  not  void,  and  it 
is  more  than  an  injury  to  elect  someone  else  to  fill  the 
office  and  thereby  impede  him  in  the  exercise  of  that 
office."  Then  he  discusses  the  question  of  jurisdiction, 
and  refers  to  the  25  th  section  of  the  Ju£cature  Act, 
1873,  and  the  statement  that  the  court  only  interfered 
where  there  is  home  question  as  to  property,  and  said  : 
'*  I  do  not  think  that  the  interference  of  the  court  is 
absolutely  confined  to  that  now ;  there  may  be  cases 
in  which  the  court  would  interfere  even  when  personal 
status  is  the  only  thing  in  question,"  and  the  Master 
of  tho  Bolls  granted  the  injunction.  That  case  was 
questioned  by  the  Court  of  Appeal  in  North  London 
Railtvay  Co.  v.  Great  Northern  Railway  Co.,  where  a 
doubt  waH  expressed  whether  it  was  nghtiy  decided. 
That  case  is  not  the  same  as  this,  but  the  court  there 
determined  that  the  Judicature  Act  did  not  alter  the 
rights  of  parties.  But  this  is  not  a  case  in  which  no 
court  would  give  a  remedy,  as  before  the  Judicature 
Act  the  proper  remedy  would  have  been  by  quo 
vKirranto.  The  question  whether  I  should  grant  an 
injunction  is  one  of  discretion  to  be  considered  on  the 
facts  which  I  must  hear. 

[After  hearing  the  evidence,  his  lordship  said:] 
Personal  questions  had  been  raised  in  this  case,  but 
the  real  question  for  decision  was  a  legal  one  only. 
In  the  first  place,  had  the  plaintiff  ceased  to  be  a 
member  of  the  board  by  absenting  himself  for  six 
successive  months  P  I  do  not  think  he  is  a  member 
in  default.  What  was  sufficient  attendance  must  be 
decided  according  to  the  drcumstanoes  of  each  par- 
ticular case.  Ac^rding  to  the  minutes  of  the  meet- 
ing on  the  29th  of  May  the  plaintiff  was  present  for  a 
quarter  of  an  hour  while  several  resolutions  were  put 
and  several  sums  of  money  were  ordered  to  be  paid 
and  matters  of  importance  were  under  consideration. 
He  was  there  part  of  the  time,  and  it  was  difficult 
after  that  to  say  he  was  wholly  absent  from  the 
meeting.  The  minutes  stated  that  the  plaintiff  and 
another  member  remained  neutral,  and  I  do  not 
understand  how  a  man  can  remain  neutral  without 
taking  some  part  in  the  proceedings.  By  remaining 
neutr^  he  in  iaoi  did  take  part.  There  was,  however, 
another  point,  which  was  conclusive.  Bule  14  meant 
that  the  board  was  to  be  the  judee  in  the  first 
instance  whether  there  had  been  sucn  an  illness  as 
justified  absence.  That  was  reasonable.  It  was 
stated  that  the  plaintiff  did  not  communicate  with 
the  board.  The  fact,  however,  remained  that,  with- 
out giving  him  any  chance  of  explanation,  they 
declared  he  was  a  member  in  default.  In  my  opinion 
the  action  of  the  board  was  illegal.  As  to  the  ques- 
tion of  convenience.  To  try  the  case  by  qtio  warranto 
would  be  to  delay  the  decision  for  some  months, 
which  would  keep  up  the  irritation  between  the 
parties. 
Injunction  graivted. 

Solicitors,    Vincent  &    Vincent,   for   North  <fc    Son, 
Leeds;  H.  I  kin,  for  A.  Willey,  Leeds. 
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June  26,  1893. 


Day  and  Wright, 

Wyatt  (Appellant)  v.  Gems  {Respondent),  (a.) 

Metropolis — Hanging  out  articles  as  samples  in  front  of 
shop— Projections  and  ohsiructions — Articles  not  pro^ 
jecting  over  public  footway  or  carriage  way,  but  over 
area  of  house — Liability  for — Michael  Angdo  Taylor* s 
Act  (57  Oeo,  3,  c.  xxixJ),  s,  65— Metropolis  Local 
Management  Act,  1855  (18  d  19  Vict.  c.  120),  «.  119. 

Section  119  o/  the  Metropolis  Local  Management  Act, 
1855,  does  not  repeal  the  provisions  contained  in  section 
65  of  Michael  Angelo  Taylor*s  Act,  which  impose  a 
penalty  upon  the  hanging  out  of  articles  in  front  of  any 
nouses  within  the  metropolis,  and  such  provisions  are 
therefore  still  in  force. 

To  constitute  an  offence  in  stich  a  case  under  the  66th 
section  of  the  earlier  Act  it  is  not  necessary  that  there 
should  be  any  danger  to  the  highways  ;  it  is  sufficient  if 
articles  are  hung  out  in  front  of  houses,  whether  over 
highways  or  not. 

Case  stated  by  the  metropolitan  police  magistrate 
sitting  at  the  Marylebone  Police  Court. 

An  information  was  laid  by  the  appelant,  a  district 
superintendent  for  the  veslxy  of  the  parish,  imder 
section  65  of  the  statute  57  Geo.  3,  c.  xxix.  (Michael 
Angelo  Taylor's  Act)  against  the  respondent,  for 
having,  at  76,  Wigmore-street,  hung  out  and  exposed, 
and  caused  and  permitted  to  be  hung  out  and  exposed, 
a  large  number  of  basket-work  articles  from  the 
house  occupied  by  him  over  the  area  of  the  said 
house,  and  for  not  having  removed  the  said  articles 
when  required  by  the  appellant  so  to  do.  There  was 
a  similar  siunmons  with  regard  to  No.  78,  Wigmore- 
street. 

The  respondent  is  the  occupier  of  these  premises, 
which  he  uses  as  shops,  and  ne  carries  on  there  the 
business  of  a  basket  manufacturer,  and  he  is  in  the 
habit  of  displaying  for  sale  part  of  his  stock  con- 
sisting of  basket-work  chairs,  stands,  and  couches  in 
front  of  the  above  premises,  these  articles  being  all 
above  the  shop  front  and  projecting  some  two  and  a 
half  feet  from  the  front  walls  of  the  two  shops  in  the 
respondent's  occupation ;  the  said  articles  hanging 
from  strong  iron  holdfasts  driven  into  the  walls. 

The  appellant,  pursuant  to  the  powers  conferred  by 
the  57  Gheo.  3,  c  xxix.,  s.  65,  ^ve  the  respondent 
notice  in  pursuance  of  a  resolution  of  the  vestry,  to 
remove  the  basket  chairs  and  other  artides  from  the 
front  of  the  above  premises.  The  respondent,  not 
having  complied  with  this  notice,  was,  on  the  applica- 
tion of  the  appellant  acting  on  behalf  of  the  vestry, 
summoned  before  the  magistrate. 

It  was  contended  on  TOhalf  of  the  appellant  that, 
under  section  65  of  57  Geo.   3,  c.  xxix.,*  the  re- 

*  Section  65  of  57  G^.  3,  c.  xxix.  (Michael  Angelo 
Taylor's  Act),  provided  that :  "If  any  person  shall 
hang  out  and  expose,  or  cause  or  permit  to  be  hung 
out  or  exposed,  any  matter  or  thine  whatsoever  from 
any  house  or  houses  or  other  buildings  or  premises 
occupied  by  him  .  .  .  over  any  pf^  of  either  of 
the  pavements  or  over  any  area  or  areas  of  any 
houses  or  other  buildings  or  premises,  or  shall  place 
or  put  out,  or  cause  or  permit  to  be  placed  or  put  out, 
any  matter  or  thing  from  and  on  the  outside  of  the 
front  or  any  other  part  of  any  house  or  houses  or 
other  buildings  or  premises,  and  shall  not  immedi- 
ately remove  aU  sucn  matters  or  things  being  there- 
unto required  by  any  surveyor  of  pavements  .  .  . 
such  person  so  offending  diall  forfeit  and  pay  the 
sum  of  forty  shillings  for  the  first  offence,"  &c 

(a.)  Reported  by  Sir  Shebston  Baxeb,  Barristor- 
at-Law. 


spondent  had  committed  the  offence  charged  ag^ainst 
1dm,  and  that  the  provisions  in  that  section  were  not 
inconsistent  with  tiie  provisions  in  sections  119  and 
120  of  the  Metropolis  Liocal  Mangement  Act,  1855,t 
within  the  meaning  of  section  248  of  that  Act,  and 
were,  therefore,  not  repealed  by  that  Act. 

It  was  contended  on  behalf  of  the  respondent  that 
the  provision  in  the  65th  section  of  57  Geo.  3,  c 
xxix.,  had  been  repealed,  so  far  as  the  present  ques- 
tion was  concerned,  by  the  Metropolis  Local  Manage- 
ment Act,  1855,  and  that  the  baskets  were  neither  a 
danger  nor  obstruction,  and  that,  therefore,  no 
offence  had  been  committed  by  the  respondent. 

The  magistrate  was  of  opinion  that  the  respondent 
was  right,  and  that  section  65  of  the  earlier  Act  had 
been  impliedlv  repealed  by  the  Metropolis  Local  ■ 
Management  Act,  1855,  the  words  in  which  Act  covered 
every  kind  of  projection;  and  that,  independently  i 
of  such  implied  repeal,  there  had  not  been  any  offence 
committed  under  the  earlier  Act,  as  the  articles  did  not 
extend  over  the  footway  or  carriage-way,  and  were 
no  inconvenience  to  the  public  walking  along  the 
pavements  of  the  street.  He  therefore  dismissed  tiie 
summonses,  with  £5  58.  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  said  determination  of  the  magistrate  was 
right  in  point  of  law. 

Poland,  Q,C.,  and  Bodkin,  for  the  appellant. — There 
was  no  implied  repeal  of  the  provisions  of  section  65 
of  Michael  Angelo  Taylor's  Act  by  the  119th  section 
of  the  Metropolis  Local  Management  Act,  1855, 
and  the  magistrate  was  wrong  in  so  holding.  [They 
were  stoppea.] 

Crump,  Q.C.,  and  Bose-Innes,  for  the  respondent. — 
Taking  the  second  point,  the  magistrate  held  that 
there  was  no  offence  committed  here  as  the  articles  did 
not  project  over  the  carriage-way  or  footway  and  were 
no  mconvenience  to  the  pubUc.  We  submit  the 
magistrate  was  right  upon  that  point,  as  here  it  is 
expressly  foimd  that  the  articles  projected  over  the 
respondent's  own  area,  and  did  not  project  over  any 
public  footway  or  area,  that  is,  over  any  area  upon 
which  the  public  had  a  right  to  go.  As  to  the  other 
point,  the  119th  section  of  the  later  Act  clearly 
rei)eals  section  65  of  the  earlier  Act,  as  section  119 
sets  out  all  the  possible  offences  that  can  be  com- 
mitted, so  that  we  have  section  65  of  the  earlier  Act 
and  section  119  of  Xh^  later  Act  dealing  with  the 
same  subject-matter  and  the  same  offences,  but 
laying  down  different  punishments,  and  that  shows 
that  the  later  Act  repeals  the  former. 

They  referred  to  the  cases  of  Summers  t.  Holbom 
Distnct  Board  of  Works,  41  W.  R.  445,  [1893]  1  Q.  B. 

t  Section  119  of  the  18  &  19  Vict.  c.  120  fthe 
Metropolis  Local  Management  Act,  1855)  proviaes: 
**  If  any  porch,  shed,  projecting  window,  step,  celiar 
door  or  window,  or  steps  leading  into  any  cellar  or 
otherwise,  lamp,  lamppost,  lampiron,  sign,  signpost, 
signiron,  showboard,  window-shutter,  wall,  gate, 
fence,  or  opening,  or  an^  other  projection  or  obstruc- 
tion placed  or  nutde  agamst  or  in  front  of  any  house 
or  building,  after  the  commencement  of  this  Act, 
shall  be  an  annoyance,  in  consequence  of  the  sauie 
projecting  into,  or  being  made  in  or  endangering  or 
rendering  less  commodious  the  passage  uong  any 
street  in  their  parish  or  district,  it  shall  be  lawful  for 
the  vestry  or  custrict  board  to  give  notice  in  writing 
to  the  owner  or  occupier  of  such  house  or  building  to 
remove  such  projection  or  obstruction,  .  .  .  and 
if  the  owner  or  occupier  .  .  .  neglect  or  refuse 
within  fourteen  days  after  such  notice  to  remove  such 
projection  or  obstruction  ...  he  shall  forfeit 
any  sum  not  exceeding  five  pounds,"  &c. 
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612;  Fortescue  t.  The  Vestry  of  St.  Matthew,  Bethnal 
Qttm,  [1891]  2  a  B.  170,  39  W.  R.  125. 

Day,  J. — I  have  no  doubt  about  this  matter.  In 
mj  judgment  Michael  Angelo  Taylor's  Aot,  s.  65, 
is  not  repealed  as  to  this  provision;  certainly  not 
expressly,  and  in  my  judgment  not  by  implication, 
and  it  does  not  come  within  the  principle  explained 
bv  Cave,  J.,  in  Summers  v.  The  Holhom  District  Board, 
There  is  no  analogy  between  the  two  classes  of  cases. 
This  is  a  specdfic  offence  in  Michael  Angelo  Taylor's 
Act,  which  is  not  dealt  with  in  any  way  under  the 
Metropolis  Local  Mcmagemeut  Act,  so  that  there  is 
no  ground  whatever  for  the  suggestion  that  the  latter 
Act  repeals  these  provisions  in  section  65,  so  fcur  as 
they  are  applicable  to  this  particular  offence,  which 
have  no  bearing  upon  other  portions  of  that  long 
section.  The  provisions  of  that  portion  of  the  section, 
under  which  this  conviction  has  been  sought,  are  in 
no  way  repealed  by  anything  that  is  to  m  found  in 
the  18  &  19  Vict.  c.  120. 

With  reference  to  the  other  finding  of  the  magis- 
trate, the  provision  of  the  earlier  Act,  in  my  opinion, 
does  not  relate  to  a  danger  to  highways  at  all.  It 
relates  to  things  hung  out,  it  does  not  matter  whether 
over  highways  or  not  over  highways.  Any  un- 
sightly thing  that  is  hung  outside  the  house,  which  a 
person  is  called  on  to  remove  by  the  local  authority, 
is  within  the  mischief  of  the  Act.  That  is  dear  by 
Uie  use  of  the  word  "  area,"  if  for  no  other  reason. 

Wright,  J.,  concurred. 

Appeal  aUovotd  with  costs*  Case  remitted  to  magis- 
irate, 

SolicttorB  for  the  appellant,  Clarkson,  Cfreenwelh,  & 
Co. 

Solicitors  for  the  respondent,  StoUard  &  Swan. 


June  7,  1893. 


Q.  B.  Div.  \ 

(Mathew  and  Wright,  JJ.)  J" 

BowYER  (Officer  of  Inland  Revenue)  {Appellant) 
V.  Percy  Sxtpper  Club  (Limited)  {Respondents),  (a.) 

Licensing  law — Club — Proprietary  club  carried  on  by 
company — Person  admitted  **  honorary  member*'  pend- 
ing inquiries — Subscription  paid — Person  afterwards 
rejected  as  member — Supply  of  liquors  by  company  to 
person  while  honorary  member — Necessity  for  licence 
hf  company — Excise  Acts  (6  Oeo.  4,  c.  81,  «.  26;  4  <fe 
5  Will.  4,  c.  85,  s.  17 ;  23  Vict.  c.  27,  s.  19). 

A  limited  company  carried  on  a  proprietary  club 
in  which  neither  the  committee  of  members  nor  the  mem- 
hers  incurred  any  liability  beyond  their  annual  subscript 
tions.  The  company  had  the  sole  management  of  the 
dvh,  its  property  and  funds,  and  all  the  liquor  at  the 
duh  belonged  to  the  company  and  not  to  the  members,  and 
0^  profits  from  sales  of  liquors  went  to  the  company. 
The  management  was  in  a  committee  of  members,  in  whom 
y^  vested  the  election  of  members.  B.,  who  tuas  not  a 
shareholder  in  the  company,  was,  under  one  of  the  rules 
(if  the  dub,  elected  an  **  honorary  member  "  pending  in- 
i^iries  and  pending  his  election  as  a  member,  by  the 
committee.  He  paid  his  subscription,  and  was  after- 
^rds,  and  while  an  Jwnorary  member,  supplied  with 
»qwirs,for  which  he  paid  and  which  he  consumed  on  the 
premises.  He  was  siAsequentiy  not  elected  as  a  member, 
ond  hii  subscription  was  returned. 

^eW,  that  there  was  a  sale  by  retail  of  the  liquors  by 
w  company  to  B.,  for  which,  as  the  company  had  not 
weprcper  licences,  they  were  liable  in  penalties. 

(a.)  Reported  by  Sir  Sherston  Barer,  Barrister- 
at-Lftw. 


Appeal,  by  case  stated,  from  a  decision  of  Mr. 
Hannay,  metropolitan  police  magistrate,  sitting  at 
Marlborough-street  Police  Court. 

The  respondent  company  were  summoned  before 
the  magistrate  upon  three  informations  for  the  re- 
covery of  three  separate  penalties  imposed  by  the 
Excise  Acts  in  respect  of  the  sale  by  retail  of  spirits, 
beer,  and  wine  ^respectively,  without  the  excise 
licences  required  for  the  sale  thereof. 

The  penalty  in  respect  of  the  sale  of  spirits  with- 
out licence  is  £50,  under  section  26  of  the  Act 
6  Geo.  4,  c.  81. 

The  penalty  in  respect  of  the  sale  of  beer  without 
licence  is  £20,  under  section  17  of  the  Act  4  &  5 
WiU.  4,  c.  85. 

The  penalty  in  respect  of  the  sale  of  wine  without 
licence  is  £20,  under  section  19  of  the  Act  23  Vict, 
c.  27. 

A  preliminary  objection  was  taken  before  the 
magistrate  on  behalf  of , the  respondent  company  that 
an  information  under  a  penal  statute  would  not  lie 
against  an  incorporated  company.  On  behalf  of  the 
appellant,  reference  was  made  to  sub-section  1  of 
section  2  of  the  Interpretation  Act,  1889,  and  to  the 
case  of  the  St.  Helenas  Tramway  Co.  v.  Wood,  56  J.  P. 
71,  40  W.  R.  Dig.  266.  The  magistrate  held  that  an 
information  would  lie  against  the  company,  but  the 
respondents  did  not  ask  that  that  point  should  be 
stated  or  raised  in  the  present  case. 

The  respondent  company,  an  incorporated  com- 
pany, under  the  Companies  Acts,  was  registered 
m  1891,  with  a  nominal  capital  of  £5,000,  in  £1 
shares,  and  a  registered  office  at  12,  Percy-street, 
Tottenham  Court-road.  The  chief  object  of  the 
company  was  to  establish,  mainttdn,  and  conduct  a 
club,  for  the  accommodation  of  members  of  the  com- 
pany and  their  friends.  The  company  had  a  banking 
account  iu  its  own  name,  and  considerable  sums  of 
money  x>assed  through  this  accoimt,  the  cheques 
being  signed  by  the  manageress  and  the  secretary. 
There  were  about  sixteen  shareholders,  holding  in  lul 
about  580  shares,  of  which  500  were  held  by  one 
person. 

The  company  carried  on  the  Percy  Supper  Club,  and 
on  the  first  pag^  of  the  book  of  rules  there  was  this 
printed  memorandum: — "The  Percy  Supper  Club 
Co.  (Limited)  is  established  for  the  association  of 
ladies  and  gentlemen  belonging  to  the  theatrical  or 
musical  profession  who  desire  the  numerous  social 
advantages  to  be  derived  from  a  first-class  dub. 
This  club  being  proprietary  neither  members  nor 
committee  incur  any  fiabihtv  or  responsibility  what- 
soever beyond  their  annual  subscription,  all  sudi 
liability  devolviog  on  the  proprietanr  company." 

According  to  the  rules  of  the  club,  the  dub  was 
under  the  management  of  a  committee  of  members, 
in  whom  was  vested  the  dection  of  members;  the 
annual  subscription  was  two  guineas  for  gentlemen, 
payable  in  advance,  and  ladies  could  only  be  dected 
honorary  members  of  the  dub;  each  candidate  had 
to  be  proposed  by  one  member  and  seconded  by 
another,  and  his  name  was  then  submitted  to  the 
conmiittee,  who  had  power  to  accept  or  refuse  such 
candidate ;  there  was  a  sub-committee  appointed  who 
had  power  to  dect  candidates  as  honorary  members 
pending  their  election  as  members  by  the  standing 
conmiittee,  and  such  honorary  members  were  to  have 
the  same  privileges  for  the  time  being  as  though  they 
had  been  elected  members ;  the  proprietary  company 
were  to  have  the  sole  and  entire  management  of  the 
dub  and  the  funds  and  property  of  the  dub,  and  the 
appointment  of  bankers,  secretary,  and  servants. 

On  the  16th  of  October,  1892,  the  appellant,  who 
was  ndther  a  member  nor  a  shareholder,  visited  the 
premises  of   the  club    and   asked  for  a  cigar  and 
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wliisky,  which  were  refused  to  him,  as  he  was  not  a 
member.  His  attention  was  called  to  a  notice  that 
under  no  circumstances  could  visitors  pay  for  refresh- 
ments. He  then  offered  to  become  a  member,  and, 
having  filled  up  a  form,  he  was  elected  an  honorary 
member  by  the  sub-committee  then  present,  pending 
inquiries.  He  then  paid  his  subscription  of  two 
guineas,  and,  having  done  so,  he  asked  for,  and  was 
supplied  with,  spirits,  beer,  and  wine,  for  which  ho 
paid,  and  which  were  consumed  by  him  on  the 
premises.  He  was  i^terwards  rejected  as  a  member, 
and  his  subscription  was  returned  to  him  by  a  cheque 
drawn  upon  the  company's  account. 

It  was  proved  that  all  the  drink  and  liquor  at  the 
premises  of  the  club  belonged  to  the  respondent 
company,  and  that  all  the  profit  from  such  sale  and 
from  the  carrying  on  of  the  dub  went  to  the  com- 
pany. 

On  behalf  of  the  appellant  it  was  contended  that 
the  establishment  of  a  so-called  club  at  the  respond- 
ent company's  premises  wal  merely  an  attempt  to 
cloak  the  unlicensed  sale  of  intoxicating  liquors,  and 
that  such  unlicensed  sale  by  the  respondent  company 
to  any  person,  whether  a  member  of  the  club  or  not, 
is  contrary  to  law. 

On  behalf  of  the  company  it  was  contended  that, 
the  appellant  having  been  duly  elected  an  honorary 
member  of  the  club,  the  company  were  not  liable ; 
that  being  a  bond  fide  club  the  company  were  entitled, 
under  the  circumstances,  to  supply  the  appellant  with 
liquors. 

The  following  cases  were  cited  before  the  magis- 
trate:—Gra/  V.  Evans,  30  W.  E.  380,  8  Q.  B.  D. 
373;  Newman  v.  Jones,  17  a  B.  D.  132,  34  W.  R. 
Dig.  105  ;  Evans  v.  Hemingway,  52  J.  P.  134  ;  Newell 
y.  Hemingway,  58  L.  J.  M.  C.  46 ;  Stevens  v.  Wood^ 
54  J.  P.  742 ;  Baird  v.  WeOs,  39  W.  R.  61,  44  Ch.  D. 
661. 

The  magistrate  found  as  a  fact  that  the  respondent 
company  aid  carry  on  and  manage  the  dub  for  their 
profit,  and  that  the  company  on  the  16th  of  October, 
1892,  had  no  licence  for  the  sale  by  retail  of  spirits, 
wine,  or  beer,  whetiier  to  be  consumed  on  the 
premises  or  otherwise. 

The  magihtrate  disnussed  the  summonses,  being,  as 
he  said,  unable  to  draw  any  distinction  between  a 
proprietary  club  carried  on  by  a  company  and  one 
carried  on  by  an  individual;  and  being  of  opinion 
that,  if  a  licence  were  necessary  in  this  case,  all 
proprietary  clubs  would  be  brought  within  the  Licen- 
sing Acts,  and  that  the  evidence  here  exduded  the 
inference  that  this  was  a  *'  bogus  "  club. 

The  question  now  was  whether  the  magistrate's 
decision  was  correct  in  law,  and  whether  the  respond- 
ent coinpany  was,  imder  the  drcumstauces,  guilty 
of  the  ofi&ncos  charged  in  the  informations. 

The  arguments  and  cases  dted  were  in  substance 
the  same  as  before  the  magistrate. 

Poland,  Q,C.,  and  Danckwerts,  for  the  appellant. 

Crump,  Q.C.f  and  E,  U.  Bullen,  for  the  respond- 
ents. 

Mathew,  J. — I  think  the  findings  of  fact  in  this 
case  should  have  led  the  magistrate  to  a  different  con- 
clusion to  that  at  which  he  arrived. 

It  appears  to  me  to  be  clear  that  under  the  Acts 
referred  to  in  the  case,  a  licence  to  seU  by  retail  was 
necessary  to  anybody  who  sold  by  retail,  and  the  sole 
question  before  the  learned  magistrate  was  whether 
the  proprietors  of  this  dub,  a  umited  company,  did 
sell  by  retail.  We  are  dealing  with  this  case,  and 
this  case  only,  and  the  constitution  of  this  so-called 
dub  was  that  the  members,  upon  payment  of  certain 
subscriptions,  became  entitled  to  the  use  of  this  house, 


and  to  the  accommodation  whidi  the  house  afforded, 
and  were  further  entitled  to  enter  into  contracts  for 
the  purchase  of  wines  and  spirits  with  the  proprietors 
out  of  their  stock.  It  is  agreed  on  all  hands  uiat  the 
stock  of  wines  and  spirits  in  this  place  bdonged  to  the 
proprietors.  It  is  agreed  further  that  they  were 
imder  no  obli^tion  to  furnish  to  members  of  tiie  dub 
any  special  wine  or  any  particular  spirits.  They  sup- 
plied them  as  they  thought  proper  out  of  their  own 
stock,  and  I  am  wholly  unable  to  see  any  distinction 
in  prindple  between  this  and  the  case  of  a  friendly 
society  arranging  with  the  landlord  of  a  public-house 
that  uiey  should  have  the  use  of  a  room  on  certain 
occasions,  and  be  supplied  by  him  with  liauors.  In 
that  case  a  licence  would  be  necessary,  and  this  case 
seems  to  me  to  be  so  dosely  analogous  that^the  same 
course  would  follow. 

We  must  therefore  send  the  case  back  to  the  learned 
magistrate  with  an  intimation  of  our  opinion. 

Wright,  J. — I  am  of  the  same  opinion.  Mr. 
Crump's  argument  is  divided  into  two  points.  His 
first  point  was  that  the  restriction  upon  the  sale  of 
liquor  applies  to  places  of  public  resort.  I  do  not 
think  that  is  so.  The  intention  may  be  that  only 
houses  of  public  resort  shall  be  licensed  by  the  joint 
action  of  Uie  justices  and  the  exdse,  but  it  does  not 
follow  that  persons  not  keeping  houses  of  public 
resort  can  sell  without  a  licence.  The  other  point 
was  that  in  some  proprietary  dubs,  and  presumably 
in  this  one,  alUiough  the  proprietor  sells  to  the 
members,  he  is  acting  under  a  convenient  arrange- 
ment by  which  the  financial  matters  of  the  dub  are 
conducted  by  him,  and  therefore  it  is  not  a  sale.  I 
cannot  follow  that.  We  ought  not  to  be  understood 
as  laying  down  any  rule  applying  to  proprietary 
dubs  generally. 

Upon  these  facts  it  appears  clear  there  was  a  sale, 
and  there  is  nothing  to  take  it  out  of  the  Act. 

Appeal  allowed,  without  costs.  Case  remiUed  to 
magistrate, 

Solidtor  for  the  appellant.  The  Solicitor  of  Inland 
Revenue, 

Solidtor  for  the  respondents,  Balph  BaphaeL 


'  (LawranS  Sd  Cdlins,  JJ.) )  ^"^^  ^'  ^^^^ 

SiMM0in)s  V.  Heath,  (a.) 

Tithes — Bent-charge — Land  belonging  to  several  owners 
— Land  assessed  with  one  rent-charge — Contriku- 
tion  —  Apportionment  of  rent -charge  —  Jurisdic- 
tion of  county  court — TUhe  Commutation  Act,  1842 
(5  cfc  6  Vict.  c.  54),  s.  16^Extraordinary  Tithe 
Bedemption  Act,  1886  (49  d:  60  Vict,  c.  54),  s,  4,  sub- 
section  5  ;  <.  9. 

WTiere  land  which  belongs  to  two  or  more  owners  is 
charged  with  one  amount  of  rent-charge  by  the  Land 
Commissioners,  acting  under  the  provisions  of  the  Extra- 
ordinary Tithe  Bedemption  Act,  1886,  then,  if  one  of 
such  owners  has  upon  demand  paid  the  whole  of 
such  rent-charge  ana  seeks  contribution  from  the  other 
landowner,  his  claim  for  such  contribution  or  apportion- 
ment must  be  made  in  accordance  with  the  provisions  of 
section  16  of  the  Tithe  Commutation  Act,  IM2— that  is, 
before  justices ;  and  in  such  a  case  a  county  court  has 
no  jurisdiction. 

Appeal  from  the  County  Court  of  Surrey,  holden  at 

(a.)  Reported  by  Sir  Shebbton  Bakbb,  Banister- 
at-Law« 
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High  Goubt. 


Sdchonds  V,  Heath. 


High  CJoimx. 


Aldenhot,  tlie  learned  judge  haying  decided  that  he 
had  no  jnriadiction  to  determine  a  daim  for  an  appor- 
iicmment  of  rent-charge  between  two  persons  who 
were  in  the  position  of  tithcpayers. 

At  the  time  of  the  passing  of  the  Extraordinary 
Tithe  B^emption  Act,  1886,  a  farm  called  *'  Boxall's 
Finn"  was  owned  and  occupied  by  one  person. 
After  the  date  of  this  Act,  and  prior  to  1889,  this 
farm  was  sold  to  two  persons — ^namely,  the  plaintiff, 
Simmonds,  who  obtained  88^  acres,  and  the  defendant 
Heath,  who  obtained  13j^  acres,  the  farm  being  in  the 
pariah  of  Alderahot. 

The  Land  Commissioners  for  England,  pursuant  to 
the  provisions  of  the  above  Act,  ascertained  and  cer- 
tified the  capital  value  of  the  whole  farm.  In  this 
c&ti&fXte — which  was  given  in  March,  1889 — the 
domption  of  the  farm  is  given  as  **  Boxall*s  Farm  "  ; 
Bichard  Simmonds,  the  plaintiff,  and  Thomas  Heath, 
the  defendant,  are  described  as  the  **  landowner  '* ; 
the  area  is  described  as  88^  acres  to  Simmonds,  and 
\^  acres  to  Heath ;  the  certified  capital  value  of  the 
charge  is  stated  to  be  £157  ;  and  the  resulting  annual 
four  per  cent,  rent-charge  to  be  £6  ds.  7d. ;  and  this 
rent-charge  is  stated  to  be  payable  to  the  appro- 
priators. 

The  plaintiff,  on  demand,  had  paid  the  whole  of  this 
RDt-charge  to  the  titheowners  during  the  years  since 
1889,  and  he  now,  by  this  action  in  the  county  court, 
sought  to  recoTer  a  contribution  or  proportionate 
sharo  from  Heath,  as  being  "  the  owner  of  a  part  of 
the  {arm,  and  as  being,  therefore,  liable  to  contribute 
a  px)portionate  share  of  the  rent-charge.'' 

The  learned  county  court  judge  held  that  the 
amraal  rent-charge  referred  to  in  ^e  plaintiff's  par- 
tknlars  was  subject  to  the  provisions  of  the  Act  5  & 
GYict  c  54,  s.  16,*  and  that  the  plaintiff  was  not 

•  Section  16  of  5  &  6  Vict.  c.  54  (The  Tithe  Com- 
mutation Act,  1842),  enacts :  *'  In  case  any  land 
charged  with  one  amoimt  of  rent-charge  shall  belong 
to  two  or  more  landowners  in  several  portions,  and 
the  owner  of  any  one  of  such  portions,  or  his  tenant, 
BhaQ  have  paid  the  whole  of  such  rent-charge,  or  any 
portion  thereof  greater  than  shall  appear  to  him  to 
be  his  just  proportion,  and  contribution  thereto  shall 
have  been  refused  or  neglected  to  be  made  by  any 
other  of  the  said  landowners,  or  his  tenant,  after  a 
demand  in  writing  made  on  them,  or  either  of  them, 
for  that  purpose,  it  shall  be  lawful  for  any  justice  of 
the  neaoe  acting  for  the  county  or  other  jurisdiction 
in  which  the  land  is  situated,  upon  the  complaint  of 
tmj  foch  landovmer  or  his  tenant  or  agent.,  to 
nunmon  the  ovmer  so  refusing  or  neglecting  to  make 
contribution,  or  his  tenant,  to  appear  before  any  two 
or  more  such  justices  of  the  peace,  who  .  .  . 
shall  examine  into  the  mt^rits  of  the  complaint,  and 
determine  the  just  proportion  of  the  rent-charge  so 
paid  as  aforesaid  which  ought  to  be  contributed  by 
the  landowner  of  such  other  portion  of  the  said  lana, 
snd  .  .  .  shall  direct  the  payment  by  him  of 
what  shall  in  their  judgment  be  due  and  payable  in 
lenpeci  of  such  liability  to  contribution,"  &c. 

The  Extraordinary  Tithe  Redemption  Act,  1886 
(49&50yict.  o.  54),  enacts:  Section  4,  sub-section 
5.—"  If  default  is  made  in  payment  of  any  instalment 
of  the  rent-chara^  it  may  be  recovered  by  action  in 
Her  Majesty's  High  Court  of  Justice,  or  a  county 
court,  or  in  the  same  way  that  rent-charge  in  lieu  of 
oidmary  tithe  is  recoverable  and  subject  to  like  con- 
ditioiis,  or  by  entry  upon  and  perception  of  the  rents 
and  profits  of  the  Land  subject  to  such  rent-charge." 

Section  9.— «  All  the  provisions  of  the  Tithe  Com- 
inntation  Acts  in  rdation  to  any  awcurd  or  appor- 
tionment, induding  power  for  the  commissioners  to 
hold  meetings  either  by  an  assistant  commissioner  or 


entitled  to  recover  from  the  defendant  in  the  county 
court  t^e  sums  daimed  by  him  in  his  particulars,  and 
he  gave  judgment  for  the  defendant. 

&e  plaintiff  appealed  on  the  grounds  that  the 
judge  was  wrong  m  holding  that  the  annual  rent- 
charge  referred  to  in  the  plaintiff's  particulars  was 
subject  to  the  provisions  of  the  Act  5  &  6  Yict.  c.  54, 
s.  16,  and  that  the  plaintiff  was  not  entitled  to  re- 
cover from  the  defendant  in  the  county  court. 

SuUon,  for  the  appellant. 

Cecil  Chapman,  for  the  respondent. 

Lawbance,  J. — ^The  broad  question  we  have  to 
dedde  here  is  whether  the  county  court  judge  had 
jurisdiction  to  decide  this  case.  I  have  come  to  the 
conclusion,  though  with  considerable  doubt,  that  the 
county  court  judge  was  right  in  his  decision.  Beli- 
ance  is  placed  by  the  learned  counsel  for  the  appel- 
lant on  section  4,  sub-section  5,  of  the  Act  49  &  50 
Vict.  c.  54,  which  points  out  two  remedies,  or  rather 
two  modes  of  enforcing  one  and  the  same  remedy — 
namely,  the  High  Court  and  the  county  court.  It  is 
urged  that  the  plaintiff  can,  under  sub-section  5  of 
section  4  of  this  Act,  bring  his  action  in  the  county 
court.  The  first  observation  as  to  that  sub-section  is 
that  the  power  there  siven  is  given  to  the  owner  of 
the  rent- charge,  and  &e  section  does  not  seem  at  all 
to  contemplate  any  question  between  those  who  are 
called  upon  to  contribute. 

Then  it  is  said  on  behalf  of  the  defendant  that 
this  is  a  question  of  apportionment  under  section 
9  of  the  same  Act.  Without  going  through  the 
particulca*  sections,  this  is  pmecUy  dear  that 
where  land  that  has  been  assessed  by  the  Tithe  Com- 
missioners as  liable  to  pay  a  certain  sum  by  way  of 
rent-charge  has  got  into  different  hands,  then  if 
it  is  more  convenient  that  there  should  not  be'  an 
apportionment,  the  commissioners  themsdves  may, 
without  communicating  with  either  the  titheowner  or 
the  tithepayer,  make  a  reapportionment,  so  long  as 
they  do  not  interfere  with  the  value.  Ajs  we  find  in 
one  of  the  Acts,  the  titheowner  also,  of  land  that  has 
got  into  different  hands  may  go  before  the  com- 
missioners and  explahi  mattes  to  them,  and  have 
an  apportionment  made  between  the  different  tithe- 
payers.  Then  a  similar  power  is  given  in  one  of 
the  statutes  as  to  the  timepayers  where  the  land 
has  become  divided.  Thus  it  was  competent  for 
Simmonds  to  go  before  the  commissioners  and  have 
this  apportionment  made  of  what  was  a  fair  share 
for  him  to  pay,  and  what  was  a  fair  share  for  Heath 
to  pay. 

That  not  having  been  done  here,  there  comes  the  ques- 
tion what  is  to  be  f  oimd  in  the  statutes  having  relation 
to  this  question  of  contribution  P  The  only  provision 
one  can  find  is  this  16  th  section  of  the  5  &  6  Yict.  c. 
54,  which  is  headed,  "  Eemedy  for  enforcing  payment 
of  contribution  to  rent-charge.'*  That  is  the  only 
section  in  any  one  of  the  statutes  which  seems  to  me 
to  have  reference  to  the  particular  case  that  has 
arisen  here — that  is,  a  question  between  two  contribu- 
tories,  and  not  a  question  between  the  owner  of  the 
rent-charge  and  the  person  who  has  to  pay  it. 
Under  that  section,  if  one  person  has  been  called 
upon  to  pay  the  full  tithe,  nis  remedy  against  his 
contributory  is  to  take  him  before  the  justices,  who 
have  power  *'  to  examine  into  the  merits  of  the  com- 
plaint and  determine  the  just  proportion  of  the  rent- 
charge  which  ought  to  be  contributed  by  the  land- 
owners of  such  other  portions  of  the  land " ;  the 
payment  so  ordered  is  recoverable  by  distress,  and 

otherwise,  and  to  require  and  hear  evidence  and  to 
employ  valuers  and  other  persons,  shall  be  applicable 
to  proceedings  under  this  Act." 
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that  power  seems  to  be  reserved  by  section  9  of  the 
Act  of  1886.  That  is  the  apportionment  as  between 
persons  who  were  liable  for  the  same  nropeorty,  or 
property  which  has  once  been  one,  and  which  has 
been  certified  by  the  commissioners. 

Therefore  it  seems  to  me  that  the  coimty  court 
judge  was  right  in  saying  that  this  matter  did  not 
come  imder  sub-section  5  of  section  4  of  the  Act  of 
1886,  but  was  dealt  with  by  section  9  of  the  same 
Act)  and  that  therefore  the  16th  section  of  5  &  6  Vict, 
c.  54,  among  other  remedies,  is  still  in  force,  in  which 
section  there  are  powers  to  go  before  the  justices  and 
get  this  apportionment  ma&. 

Collins,  J.,  concurred  on  the  same  grounds. 

Appeal  dwmissed,  mth  leave  to  appeal. 

Solicitor  for  the  appellant,  Richard  White^  for 
Potter  <fc  Crundwell,  Faziiham. 

Solicitor  for  the  respondent,  TF.  WillcockSy  for 
Ernest  Jackson^  Famham. 


Q.  B.  Div.  ) 

(Grantham  and  Yaughan  [  May  8.  1893. 

Williams,  JJ.)  ) 

OVEBSEEES  OF  THE  POOB  OP  WALTON-ON-THE-HiLL 

{Appellants)  v,  Daved  Jones  {Respondent),  (a). 

Raiting — Poor  Rate  Assessment  and  Collection  Act,  1869 
(32  <fc  33  Vict.  c.  41),  ss.  1,  2— Order  of  Local 
Government  Board,  June  14,  1876— Premwea  let  for 
period  not  exceeding  three  montfis — Sufficiency  of 
verbal  demand  for  rate  in  respect  of  second  quarter, 

A  rate  was  made  on  the  llth  of  April,  1892, /or  a 
period  ending  the  26th  of  March,  1893.  A  demand  note 
was  served  upon  the  respondent,  who  objected  to  pay  the 
whole  amount,  on  the  ground  that  the  house  in  respect  of 
which  he  had  been  rated  had  been  let  to  him  for  a  term 
not  exceeding  three  months.  He  paid  the  amount  of  the 
rate  due  for  one  quarter,  and  subsequently  a  verbal 
demand  was  made  upon  him  for  payment  in  respect  of 
the  succeeding  quarter,  but  no  fuHher  demand  note  was 
served  upon  him. 

Held,  that,  under  the  circumstances,  a  second  demand 
note  was  not  necessary,  and  that  the  requirements  of  the 
statute  and  of  the  oraer  of  the  Local  Government  Board 
had  been  complied  with  by  the  service  of  the  one  demand 
note  for  the  entire  rate. 

This  was  a  case  stated  by  justices. 

By  section  1  of  the  Poor  Bate  Assessment  and  Col- 
lection Act,  1869,  it  is  provided  that  '*  the  occupier  of 
any  rateable  hereditament  let  to  him  for  a  term  not 
exceeding  three  months  shall  be  entitied  to  deduct 
the  amount  paid  by  him  in  respect  of  any  poor  rate 
assessed  upon  such  hereditament  from  the  rent  due  or 
accruing  due  to  the  owner,  and  every  such  payment 
shall  be  a  valid  discharge  of  the  rent  to  the  extent 
of  the  rate  so  paid,"  and  by  section  2  **no  such 
occupier  shall  be  compelled  to  pay  to  the  overseers  at 
one  time  or  within '  K)ur  weeks  a  greater  amount  of 
the  rate  than  would  be  due  for  one  quarter  of  the 
year." 

By  article  1  of  the  General  Order  of  the  Local 
Gbvemment  Board,  dated  June  14th,  1875,  it  is  pro- 
vided that  the  demand  note  for  the  payment  of  any 
poor  rate  shall  be  in  a  certain  prescribed  form,  and 
shall  be  "  left  with  the  ratepayer,  or  at  his  address, 
when  the  payment  of  any  poor  rate,  either  in  one 
snm  or  by  instalments,  is  first  demanded." 


On  the  llth  of  April,  1892,  a  poor  rate  for  the 
township  of  Walton-on-the-Hill  was  made  for  a 
period  ending  on  the  2dth  of  March,  1893.  The 
respondent  was  assessed  to  the  rate  in  respect  of  a 
house  occupied  by  him,  the  amoimt  payable  by  him 
for  the  whole  period  being  £1  12s.  6d.  On  the  12th 
of  May,  1892,  a  demand  note  in  the  prescribed  form 
and  for  the  full  amount  was  served  upon  him.  He 
objected  to  pay  the  whole  amount,  on  the  ground 
that  the  house  had  been  let  to  him  for  a  term  not 
exceeding  three  months.  On  the  26th  of  September, 
1892,  he  paid  to  the  overseers  8s.  Id.  the  amount  of 
the  rate  due  for  one  ouarter,  and  on  the  llth  of 
November,  1892,  the  collector  orally  demanded  a  fur- 
ther sum  of  88.  Id.  in  respect  of  the  rate  for  another 
quarter.  No  new  demand  note  was  served  upon  him, 
and  he  refused  to  pay.  On  an  application  to  the 
justices  for  a  distress  warrant  it  was  held  that  they 
had  no  jurisdiction  to  issue  the  warrant,  on  the 
groimd  that  a  separate  demand  note  in  the  prescribed 
&rm  ought  to  have  been  served  upon  the  respondent 
in  respect  of  each  quarter's  payment  as  it  became 
due,  and  that  an  oral  demand  was  not  sufficient. 
They  therefore  dismissed  the  summons,  subject  to  the 
present  case  stated  for  the  opinion  of  the  court. 

Macmorran,  for  the  appellants. 

The  respondent  was  not  represented. 

Geanthah,  J.^The  case  is  perfectiy  dear.  Where 
the  occupier  claims  the  privilege  of  paying  at  one 
time  only  so  much  of  the  rate  as  is  due  for  oue 
quarter  one  written  demand  for  the  whole  amount  is 
sufficient. 

Yatjohan  Williams,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Sharpe,  Parker,  &  Co.f 
for  Cleaver,  Hclden,  &  Co,,  Liverpool. 


(a.)  Beported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 
Law. 


Q.  B.  Div.  ) 

(Grantham  and  Yaughan  >  May  S« 

Williams,  JJ.)  ) 

Beg.   v.   Beynolds   and   Anothee   (Justices  of 
Feodsham)  and  Edwards,  (a.) 

Justices— Rating — Lighting  and  Watching  Act,  1833 
(3  a&  4  Will,  4,  c.  90)— Recovery  of  lighting  raU 
— Issue  of  distress  warrant — Adoption  of  the  Act^ 
Evidence, 

Where  a  local  authority  has  made  a  rate  under  thf 
Lighting  and  Watching  Act,  1833,  and  an  application  is 
made  to  the  magistrates  for  the  issue  of  a  distress  warratUt 
it  is  not  necessary  for  the  overseers  to  prove  thai  the 
formalities  prescribed  by  the  Act  for  its  ctdoption  have 
been  complied  with. 

This  was  a  rule  nisi  for  a  mandamus  calling  upon 
certain  justices  of  Frodsham  in  Cheshire  to  show 
cause  why  they  shoidd  not  issue  a  distress  warrant 
The  Lighting  and  Watching  Act,  1833,  is  an  optional 
Act  which  maybe  adopted  by  any  parish  or  township, 
and  was  in  fact  adopted  by  the  township  of  Frodshaoi 
in  1871.  In  July,  1892,  the  overseers  m^e  a  rate  to 
meet  the  expenses  of  the  inspectors  imder  the  Act, 
and  one  Edwards  having  failed  to  pay,  they  applied 
to  the  justices  for  a  distress  warrant  against  hun. 
Objection  was  taken  that  the  overseers  had  not  proved 
the  adoption  of  the  Act  in  the  parish  in  question,  the 
notice  of  adoption,  the  election  of  inspectors,  and 
the  other  preliminary  steps  required  by  the  Act. 

(a.)  Beported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 
Law. 


YoLXm.       tNoT.18.1893.]      THE  WEEKLY  REPORTER. 


83 


House  of  Lobbs. 


Saveey  v.  Enfield  Local  Boakd. 


House  of  Lords. 


The  maffistrates,  aciinfi^  on  a  Btatement  in  Oke's 
MagisterMa  Synopsis,  13&  ed.,  p.  1451,  allowed  the 
objection  and  refosed  to  issae  the  distress  warrant ; 
they  now  pat  in  an  affidavit  to  that  effect. 

H.  Lloyd,  for  the  overseers,  m  support  of  the  rule. 

Shepherd  LUtU,  for  Edwards,  contra, 

Grantham,  J. — In  my  judgment  the  magistrates 
were  misled  by  the  statement  in  Oke's  Mi^terial 
Synopsis,  and  they  ought  to  have  issued  their  warrant 
upon  the  evidence  before  them.  They  were  bound 
to  proceed,  and  it  was  not  necessary  for  them  to 
require  evidence  that  the  Act  had  been  regularly 
adopted,  which,  indeed,  the  present  overseers  might 
not  be  in  a  position  to  prove.  The  presumption  was 
that  the  Act  had  been  properly  put  in  force.  This 
18  very  analogous  to  what  takes  place  in  school  board 
esses,  where  the  amount  which  they  must  raise  is 
notified  to  the  overseers,  but  it  is  not  necessary  for 
them  to  prove  that  the  school  board  had  been  properly 
elected. 

Vaughan  WnjJAMS.  J.— I  agree.  The  magistrates 
had  a  ministerial  duty  to  perform  here,  and  they  ought 
to  have  presumed  the  adoption  of  the  Act.  If  the 
respondent  wished  to  show  that  the  Act  had  not  been 
adopted,  I  do  not  say  that  it  would  not  have  been 
open  to  him  to  have  done  so,  but  in  the  absence  of 
any  step  in  that  direction  the  magistrates  ought  to 
have  issued  the  distress  warrant. 

Rule  made  db$6luU, 

Solictors  for  the  overseers,  Cunlifes  <fc  Davenport, 
for  Churton,  Chester. 

Solicitors  for  Edwards,  Wynne,  Bolme,  «fc  Wyntif, 

The  justices  were  not  represented. 


I^ou0e  of  lorlict. 

S^Widt}  April  27,  1893. 

8a VERY  V.  Enfield  Local  Board,  (a.) 

Sfdicitor — Costs — Taxation — Lease — Business  connected 
with  lease— Solicitors*  Remuneration  Act,  1881  (44  & 
45  Vict,  c,  44),  ss,  2,  4 — General  Order  under  Solici- 
tors' Remuneration  Act,  1881,  s,  2,  and  Schedule  /., 
PaHIL 

The  scale  fee  fixed  hy  the  orders  made  under  the  Soli- 
dtors*  Remuneration  Act,  1881,  **for  preparing,  settling, 
and  completing  lease  and  counterpart**  does  not  allow 
any  additional  fee  to  he  charged  in  respect  of  the  negotia^ 
tions  which  lead  up  to,  or  for  the  preparation  ana  com- 
I^dion  of,  the  agreement  which  precedes  the  lease. 

In  re  Field,  33  W.  R.  553,  29  Ch.  D.  608,  and  In  re 
Emanuel  &  Simmonds,  34  W.  R.  613,  33  Ch.  D,  40, 
approved. 

The  general  object  of  the  Solicitors*  Remuneration  Act, 
1881,  considered. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (lindley  and  Fry,  L.JJ.)  affirming  a  decision 
of  North,  J.,  refusing  the  application  of  the  appel- 
IsntB  that  it  might  be  referred  back  to  the  taxing 
Qisster  to  review  his  taxation  in  respect  of  certain 
iteou  in  a  bill  of  costs  of  the  appellants. 

It  was  held  that  the  scale  fee  prescribed  by  Part  II. 
of  Schedule  I.  to  General  Order,  1882,  under  the 

(«0  Beported  by  Charles  H.  Grafton,  Esq.,  Bar- 
rister-at-Law. 


Solicitors'  Bemuneration  Act,  1881,  to  be  paid  to  the 
lessor's  solicitor  **  for  preparing,  settling,  and  com- 
pleting lease  and  counterpart "  included  the 
solicitor's  remuneration  for  the  preparation  of  a 
prior  agreement  for  the  lease,  and  the  previous 
negotiations. 

The  facts  are  given  in  the  Lord  Chancellor's 
judgment,  where  the  material  parts  of  the  Solicitors' 
Bemuneration  Act,  1881,  and  Uie  General  Order  will 
be  found. 

Sir  H.  Davey,  Q.C.,  and  W,  Wills,  for  the  appel- 
lants.— It  is  not  a  question  of  amoimt,  but  whether 
the  additional  costs  should  be  left  out  altogether. 
The  solicitor  had  to  do  something  requiring  care 
beyond  the  preparing,  settling,  and  completing  lease, 
and  the  schcKiule  is  not  exhaustive :  Parker  v.  Blenk- 
horn,  Newbould  v.  Bailward,  37  W.  E.  401,  14  App. 
Cas.  I',  In  re  Field,  33  W.  R.  553,  29  Ch.  D.  608 ;  In 
re  Emanuel  &  Simmonds,  34  W.  R.  613,  33  Ch.  D. 
40 ;  In  re  Pyhus,  35  W.  R.  770,  35  Ch.  D.  568,  were 
referred  to. 

Philbrick,  Q.C.,  and  Swinfen  Eady,  for  the 
respondents,  were  not  heard. 

Lord  Herschell,  L.C. — ^This  is  an  appeal  from  a 
judgment  of  the  Court  of  Appeal,  intended  to  invite 
your  lordships  to  overrule  the  decisions  which  were 
arrived  at  by  the  Court  of  Appeal  in  the  cases  of 
In  re  Field  and  In  re  Emanuel  S  Simmonds. 

The  question  arises  upon  the  taxation  of  a  bill  of  costs 
of  the  solicitors  who  were  engaged  in  relation  to  a  lease 
which  was  granted  by  Messrs.  Nott  &  Purdey  to  the 
respondents,  the  Enfield  Local  Board.  Messrs.  Nott 
&  Purdey  were  trustees  imder  a  will,  and  the  Enfield 
Local  Board  desired  to  take  a  part  of  the  land  which 
was  vested  in  them  as  trustees  for  the  purpose  of 
constructing  a  reservoir  upon  it.  A  question  arose  as 
to  the  power  of  the  trustees  to  lease  their  lands  for 
the  pupose  of  the  construction  of  a  reservoir,  their 
powers  being  to  grant  long  leases  only  for  building 

Surposes;  and  this  question  it  was  found  must  be 
etermined  before  it  would  be  safe  for  the  respondents 
to  take,  or  for  the  trustees  to  grant,  a  lease. 
Accordingly  an  agreement  was  arrived  at  between  the 
trustees  and  the  respondents  in  which  certain  terms 
were  set  out  as  tlie  terms  of  the  proposed  lease,  and 
the  whole  transaction,  of  which  the  agreement  was 
evidence,  was  to  be  completed  by  a  lease  only  if  tho 
court  determined  that  this  was  within  the  power  of 
the  trustees.  Accordingly  application  was  made  to 
Chitty,  J.,  and  he  sanctioned  the  lease  with  the 
addition  of  a  provision  for  the  restoration  of  the  land 
at  the  end  of  the  term  to  its  original  condition. 

No  question  arises  with  regard  to  the  costs  of  the 
proceedings  in  court  which  were  necessitated  by  the 
state  of  the  title  and  the  doubt  which  arose  as  to  the 
power  to  grant  the  lease,  because  it  was  admitted 
that  the  solicitors  employed  were  entitled  to  those 
costs.  Nor  is  there  any  question  of  course  as  to  the 
actual  preparation  of  the  lease  itself  and  the  procur- 
ing its  due  execution  by  the  parties. 

The  only  question  which  arises  is  with  regard  to  a 
claim  by  the  solicitors  to  charge,  in  addition  to  the 
scale  fee  fixed  by  the  orders  made  under  the 
Solicitors'  Bemuneration  Act,  in  respect  of  the  nego- 
tiations which  led  up  to  and  the  preparation 
of  the  agreement  which  preceded  the  lease.  The 
Court  of  Appecd  have  held  that  those  nego- 
tiations and  the  preparation  of  that  agreement 
are  included  in  the  scale  fee  provided  for  by  the 
order;  and  of  course  if  they  are  so  indudea  the 
solicitor,  who  has  taken  advantage  of  and  claimed 
under  the  scale  fee  provided  by  the  order  in  respect  of 
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the  preparation  of  the  lease,  must  be  bound  to  limit 
himself  to  all  that,  on  the  true  construction  of  the 
order,  is  covered  by  that  fee. 

The  question  therefore  turns  upon  the  construction 
of  the  order  with  its  schedules  and  the  rules  relating 
to  them.  But  it  must  be  borne  in  mind  that  the 
object  of  the  Act  was  to  enable  a  general  order  to  be 
made  **  prescribing  and  regulating  the  remuneration 
of  solicitors  in  respect  of  business  connected  with 
sales,  purchases,  leases,  mortgages,  settlements,  and 
ofcher  matters  of  conveyancing,  and  in  respect  of  other 
business  not  being  business  in  any  action  or  trans- 
acted in  any  court  or  in  the  chambers  of  any  judge  or 
master."  Under  that  statute  a  general  order  was  made. 
The  second  clause  of  that  order  provided  that  "  the 
remuneration  of  a  solicitor  in  respect  of  business  con- 
nected .  with  sales,  purchases,  leases,  mortgages, 
settlements,  and  other  matters  of  conveyancing,"  *'is 
to  be  regulated  as  follows:  (a)  In  respect  of  sales, 
purchases,  and  mortgages  completed,  tne  remunera- 
tion of  the  solicitor  having  the  conduct  of  the 
business"  ** is  to  be  that  prescribed  in  Part  I.  of 
Schedule  I.  to  this  order."  **  (6)  In  respect  of 
leases  and  agreements  for  leases  of  the  kinds 
mentioned  in  Part  II.  of  Schedule  I.  to  this 
order,  or  conveyances  reserving  rent,  or  agree- 
ments for  the  same,  when  the  transaction  shall  have 
been  completed,  the  remuneration  of  the  solicitor 
having  the  conduct  of  the  business  is  to  be  that  pre- 
scribe in  Part  II.  of  such  Schedule  I."  Then  (c)  pro- 
vides that  for  **  business  not  hereinbefore  provided 
for  connected  with  any  transaction  the  remuneration 
for  which  ii  completed  is  hereinbefore,  or  in  Schedule 
L  hereto,  prescribed,  but  which  is  not  in  fact  com- 
pleted, and  in  respect  of  settlements,  mining  leases  or 
ucences,  or  agreements  therefor,  re-conveyances, 
transfers  of  mortgage,  or  further  charges,"  and 
generally  for  "all  other  business  the  remuneration 
tor  which  is  not  hereinbefore,  or  in  Schedule  I.  here- 
to, prescribed,  the  remimeration  is  to  be  regulated 
according  to  the  present  system  as  altered  by 
Schedule  H." 

Now,  turning  to  Schedule  I.,  Part  II.,  which  r?lates 
to  leases,  the  provision  is  as  follows :  *'  Scale  of 
charges  as  to  conveyances  in  fee,  or  for  any  other 
freehold  estate  reserving  rent,  or  building  leases 
reserving  rent " — then,  omitting  a  few  words,  there 
follows  this :  **  Vendor's  or  lessor's  solicitor  for  pre- 
paring, settling,  and  completing  conveyance  and 
duplicate,  or  lease  and  counte^>art.  Where  ihe 
amount  of  annual  rent  does  not  exceed  £5,  amount  of 
remuneration  £5  " ;  and  then  there  is  a  progressive 
scale,  being  a  percentage  upon  the  amount  of  the 
rent. 

The  contention  on  the  part  of  the  appellants  is 
that,  reading  together  section  {b)  of  clause  2  of  the 
order  and  the  second  scale  of  Schedule  I.,  Part  II.,  all 
that  is  provided  for  in  respect  of  leases  is  the 
remuneration  to  be  paid  *'  for  preparing,  settling, 
and  completing  the  conveyance  and  dupucate,"  or, 
dealing  with  leases  alone,  **for  preparing,  settling, 
and  completing  the  lease  and  counterpart,"  and  that 
anything  which  is  done  beyond  work  coming  within 
the  strict  and  literal  interpretation  of  those  words  is 
to  be  paid  for  separately — ^is  unprovided  for  by  these 
rules,  and  is  to  be  paid  for  as  if  no  such  order  were 
made.  The  words  which  I  have  read  apply  to  the 
vendor's  or  lessor's  solicitor.  As  to  the  purchaser's 
or  lessee's  solictor,  he  is  to  have  '^one-half  of  the 
amount  payable  to  the  vendor's  or  lessor's  solicitor  " 
•*  for  perusing  draft  and  completing  " ;  and  it  is  con- 
tendea  that  for  everything  which  does  not  come 
within  the  terms  **x^rusing  draft  and  completing" 
the  matter  is  left  at  large  and  the  purchaser's 
solicitor  is  left  entirely  at  liberty  to  make  any  charge 


outside  this  order  or  outside  any  scale  provided  for 
by  it. 

Now,  I  do  not  think  that  that  is  the  true  construc- 
tion of  the  order  and  schedule.  In  the  former  para- 
graph«  that  which  relates  to  "  sales,  purchases,  and 
mortgages,"  it  is  quite  clear  that  the  words  **  sales, 
purchases,  and  mortga&;es,"  are  not  confined  to  the 
actual  instrument  by  whidi  the  sale  or  the  purchase 
or  the  mortgage  is  completed,  but  that  those  words 
include  the  **  business  connected  with  the  sale,  pur- 
chase, or  mortgage  " — all  that  leads  up  to  the  final 
completion  of  the  transaction;  because,  when  you 
turn  to  the  scale  of  ch&rges  in  Schedule  I.,  Part  L, 
you  find  a  provision  tiiere  which  renders  it  impossible 
to  doubt  that  the  words  **  sales,  purchases,  and  mort- 
gages "  are  used  in  that  sense  in  that  clause.  Then 
clause  (b)  relates  to  leases  and  agreements  for  leases ; 
it  provides  for  the  remuneration  of  the  solicitor  in 
respect  of  leases  and  agreements  for  leases.  There  it  is 
said  that,  looking  to  the  2od  schedule,  all  ibat  is 
intended  to  be  referred  to  is  the  actual  instrument, 
the  lease ;  and  that  nothing  which  has  gone  before  is 
to  be  included.  I  do  not  think  that  that  is  *  a  reason- 
able interpretation  of  this  order.  It  appears  to  me 
that  the  remuneration  intended  to  be  settled  was  the 
remuneration  for  all  the  transaction  ordinarily 
covered  by  the  execution  of  a  lease  resulting  from,  tiie 
negotiations  leading  up  to  that  execution,  and  not 
merely  for  the  preparation  and  settling,  in  the  very 
limited  sense  which  has  been  given  to  it,  of  that  par- 
ticular instrument. 

I  think  that  there  are  two  provisions  to  be  found  in 
relation  to  this  Schedule  I.,  Pcurt  II.,  which  strongly 
point  in  that  direction.  There  are  certain  znleB 
applicable  to  Part  II.,  Schedule  I.  The  first  of 
those  rules  is,  **  Where  the  vendor  or  lessor  fumishes 
an  abstract  of  titie,  it  is  to  be  charged  for  according 
to  the  present  system  as  altered  by  Schedule  II." 
Now,  according  to  the  contention  of  the  appellants, 
that  is  wholly  irrelevant  to  the  provision  of  Schedule 
I.,  Part  II.,  because,  according  to  that  conten- 
tion, Schedule  I.,  Part  IL,  has  no  relation 
to  anything  except  the  **  prepaiing,  settling, 
and  completing,"  or  the  ''perusing  draft  and 
completing"  of  the  lease  and  counterpart;  and  yet 
one  finds  that  express  provision  as  to  a  charge  to  be 
made  in  that  case,  which  would  tend  either  to  point 
to  the  conclusion  that  a  charge  was  to  be  made  in  no 
other  case,  or  to  i>oint  to  the  conclusion  that  the 
schedule  ought  not  to  receive  the  very  limited 
construction  which  is  sought  to  be  put  upon  it  on  the 
part  of  the  appellants.  I  think  the  latter  is  the  more 
legitimate  use  of  this  1st  rule;  but  in  either  case, 
whether  that  be  so  or  not,  it  would  tend  to  show  that 
the  charge  for  which  the  appellants  now  contend 
cannot  be  made. 

Then  the  5th  rule  also  appears  to  me  to  point  in  the 
same  direction:  *' Where  a  conveyance  or  lease  is 
partiy  in  consideration  of  a  money  payment  or 
premium,  and  partiy  of  a  rent,  then,  in  addition  to  the 
remuneration  hereby  prescribed  in  respect  of  the  rent, 
there  shall  be  paid  a  further  sum  equal  to  the 
remuneration  on  a  purchase  at  a  price  equal  to  such 
money  payment  or  premium."  Now,  it  is  not 
disputed  that  in  so  far  as  the  lease  is  in  consideration 
of  a  lump  sum  down,  the  remuneration  relating  to 
that  part  of  the  transaction  will  cover  the  whole  of 
the  negotiation  to  its  close,  because  the  scale  in 
Schedule  I.  is  there  brought  in ;  and  yet  the  provision 
is  that  that  sum  shall  be  paid,  not  in  addition  to 
any  other  payment  to  which  the  solicitor  is  entitled, 
but  *'in  addition  to  the  remuneration  hereby- 
prescribed  in  respect  of  the  rent,"  which  tends  to 
show  that,  as  regards  the  part  other  than  that 
covered  by  the  payment  of  that  lump  sum,  all  the 
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ranttneratioii  to  which  the  solicitor  would  be  entitled 
would  be  that  which  is  hereby  prescribed  in  respect  of 
the  rent.  Of  course  I  do  not  say  that  tnat  is 
oondusiTe,  but  it  certainly  throws  light  upon  the 
cottstmction  of  the  2nd  schedule,  and  points  in  the 
direction  of  the  conclusion  arrived  at  by  the  court 
below.  It  appears  to  me  that  the  object  of  this  scale 
really  was  to  cover  the  whole  of  the  transaction  from 
the  beginning  to  the  end — that  is  to  say,  all  that  is 
ordinarily  involved  in  the  carrying  out  of  a  letting  by 
a  lessor  to  a  lessee. 

Of  course  I  entirely  concur  in  what  has  been  said, 
that  it  would  not  cover  any  collateral  matter  which 
was  not  one  ordinarily  within  what  I  have  called  the 
whole  transaction  of  the  letting  from  its  inception  to  its 
conclusion.  It  cannot  be  said  that  these  rules  or  the 
terms  of  the  schedule  are  as  happily  expressed  as  one 
can  conceive  possible.  They  are  so  drawn  as  no 
doubt  to  give  rise  to  a  good  deal  of  argument,  and  to 
create  a  certain  amount  of  difficulty  in  their  construc- 
tion. But  looking  at  the  object  and  purpose  of  the 
statute,  I  cannot  think  that  it  was  intended  by  this 
order,  framed  under  it,  to  leave  at  large  in  almost 
erery  transaction,  even  in  cases  in  which  this  system 
of  payment  by  scale  was  adopted,  a  considerable  por- 
tion of  the  transaction  uncovered  by  the  scale,  and  to 
be  dealt  with  in  the  ordinary  way  by  an  account. 
It  seems  to  me  that  that  would  really  go  very  far  to 
defeat  the  very  object  which  was  in  view  in  fixing 
and  adopting  this  mode  of  remuneration. 

It  was  sought  to  be  argued  that  the  contention  of 
the  appellants  would  not  lead  to  that  conclusion,  in- 
asmuch as  it  might  be  limited  to  cases  where  an 
agreement  was  necessary.  In  point  of  law  I  do  not 
^ow  that  it  can  be  said  that  an  agreement  was 
necessary  here,  any  more  than  it  might  be  said  to  be 
necessary  in  every  case,  inasmuch  as  it  might  be 
expedient,  before  you  proceeded  to  occupy  yourself 
about  the  settlement  of  the  terms  of  a  lease  and  the 
drawing  of  it,  to  see  at  all  events  that  the  parties  were 
at  one,  to  have  an  agreement  on  those  particular 
terms.  In  that  sense  it  may  be  said  to  be  always,  or 
at  any  rate  to  be  often,  an  expedient  thing  to  do,  and 
in  no  other  sense,  as  it  appears  to  me,  can  it  be  said 
here  to  be  necessary.  Therefore,  to  accede  to  the 
contention  of  the  appellants  would  really  appear  to 
me  to  leave  it  open  to  a  solicitor,  in  addition  to  the 
scale  fee,  to  make  a  further  charge,  in  the  ordinary 
fashion  which  was  in  existence  l^forethis  scale  fee 
was  arrived  at,  for  a  considerable  number  of  things 
which  are  said  to  be  outside  it.  It  would  leave  it  in 
every  case  open  to  dispute  and  discussion  how  much 
there  was  outside  of  it,  and  it  would  necessitate  in  all 
those  cases  a  taxation.  That  is  the  very  thing  which 
it  was  sought  to  avoid  by  this  legislation. 

For  these  reasons  I  move  your  lordships  that  the 
judgment  appealed  from  be  affirmed. 

Lord  Halsburt. — I  am  entirely  of  the  same 
opinion.  It  seems  to  me  to  be  impossible  to  read  the 
Solicitors'  Bemuneration  Act  of  1881  without  seeing 
that  the  authors  of  that  Act  had  considered  that  the 
mode  of  charging  for  conveyancing  and  other  non- 
oontentious  Imsiness  was  not  satisfactory,  and  that 
they  intended  to  provide,  partly  for  the  sake  of 
lolicitors  and  partly  for  the  sake  of  the  public  who 
required  their  assistance,  that  there  should  be  some 
gmdance  with  respect  to  the  mode  in  which  charges 
should  be  made,  and  that  those  charges  should  not  bo 
dependent  either  upon  the  length  of  the  documents 
which  were  being  prepared  or  upon  the  number 
of  documents  which  were  bein^  prepared  in  each 
particular  case.  The  object  of  tne  statute  which 
authorized  a  g^eral  order  which  should  prescribe  in 
ptttacnlar  classes  of  cases  a  g^ss  sum  or  a  fixed  sum 


for  each  document  prepared  or  perused,  without 
rej^ard  to  length,  to  my  mind  points  irresistibly  to 
this,  that  whereas  a  great  deal  had  been  necessarily 
left  to  the  taxing  master,  and  it  might  raise  difficult 
questions  before  him,  and  no  client  could  be  quite 
certain  beforehand  what  would  be  the  rate  at 
which  he  would  be  charged,  a  general  order  might 

Erescribe  that  for  certain  well-known  classes  of 
usiness,  including  in  those  well-known  classes 
of  business,  things  that  were  incidental  to  the 
transaction  of  them,  the  client  might  be  able 
to  say:  ''Looking  to  such  and  such  a  document'' — 
to  apply  myself  to  the  particular  document  with 
which  we  are  now  dealing — '*  looking  at  the  amount 
of  rent  and  the  fact  that  this  is  a  lease,  I  can  pretty 
well  find  out  what  I  shall  have  to  pay  if  I  employ  a 
solicitor  for  this  purpose."  AccorcUngly  a  general 
order  was  passed  in  this  form. 

Now,  I  cannot  doubt  that  the  persons  who  in  fram- 
ing that  order  were  intending  to  put  the  Act  of 
Parliament  into  operation,  the  learned  and  distin- 
guished officers  who  were  intrusted  with  that  duty, 
had  in  their  minds  the  object  and  meaning  of  the 
statute  imder  which  they  were  purporting  to  act ; 
and  certainly  (I  am  applying  myself  still  to  the 
particular  document  with  whi(m  we  are  here  dealing) 
if  one  could  imagine  a  condition  of  things  in  which  a 
person  who  had  called  in  a  solicitor  to  advise  him  in 
getting  a  lease  could  be  charged  first  for  the  prelimi- 
nary document  by  which  the  parties  were  brought  into 
communication  with  each  other,  then  for  a  document 
which  should  be  prepared,  and  might  be  prudentlv  per- 
pared  with  reference  to  binding  the  parties,  whether  to 
the  granting  of  a  lease  or  not,  ana  then  charged  for 
something  dse  which  might  be  incidental  to  the  same 
thing,  it  appears  to  me  that  the  passing  of  the  Act  of 
Parlmment  and  the  framing  of  this  General  Order 
under  that  Act  would  be  the  idlest  possible  farce.  In 
every  case  in  which  a  lease  was  to  be  prepared, 
insteiGtd  of  there  being  simply  a  gross  sum,  according 
to  the  scale  which  was  intended,  I  should  think,  to 
prevent  litigation  between  the  solicitor  and  the  client, 
and  to  give  the  latter  beforehand  a  fair  notion  of 
what  the  expense  would  be,  the  discussion  between 
them  might  be  protracted  indefinitely  as  to  what 
was  and  what  was  not  included  in  the  transaction  of 
the  business  (to  use  a  non-technical  phrase)  between 
them. 

There  was,  no  doubt,  a  tendency — ^I  may  say,  at  all 
events,  there  was  considered  to  be  a  tendency — among 
lawyers  generally  to  increase  the  number  of  docu- 
ments and  the  length  of  the  documents  with  a  view 
to  the  remuneration  which  they  would  receive  after- 
wards, it  being  quite  imneoessary  to  use  ten  or  a 
dozen  words  where  two  would  suffice — ^I  say  it  had 
been  considered  that  there  was  a  tendency  among 
lawyers  to  a  length  of  documents  and  to  a  multiplica- 
tion of  documents ;  and  this  Act  of  Parliament  and 
the  Ghsneral  Order  made  under  it  were  intended  to 
correct,  as  far  as  it  was  possible  to  correct  it  before- 
hand, that  tendency.  It  is  manifest  that  that  is  the 
meaning  of  the  statute ;  because  if  one  looks  at  the 
4th  section  one  finds  the  general  considerations  by 
which  the  G^eral  Order  was  to  be  g^ded. 

The  4th  section  of  the  Act  is  Una :  **  Any  general 
order  under  this  Act  may,  as  regards  the  mode  of 
remuneration,  prescribe  that  it  shall  be  according  to 
a  scale  of  rates  of  commission  or  percentage  varying 
or  not  in  different  classes  of  business,  or  by  a  gross 
sum,  or  by  a  fixed  sum  for  each  document  prepared 
or  perused,  without  regard  to  length,  or  in  any  other 
mode,  or  partly  in  one  mode  and  partly  in  another  or 
others,  and  may,  as  regards  the  amount  of  the 
remuneration,  regulate  the  same  with  reference  to  all 
or  any  of  the  following  among  other  considerations 
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(namely) :  •  •  .  ."  The  last  but  one,  which  is 
the  only  one  of  the  '*  considerations"  which  I 
think  it  is  material  for  my  present  purpose  to 
read  is :  '*  The  number  and  importance  of  the  docu- 
ments prepared  or  perused,  without  regard  to  length." 
The  policy  of  the  Act  is  manifest  to  my  mind  from 
what  I  have  referred  to.  Now  it  is  clear  that  if  this 
judgment  were  to  be  reversed  there  would  have  to  be 
an  inquiry  in  each  particular  case  as  to  whether  or 
not  something;  or  other  which  had  been  done  in  the 
progress  of  the  business  leading  up  to  the  lease  was 
in  one  sense  collateral  to  the  actual  framing  of  the 
document.  The  learned  counsel  for  the  appellants 
have  more  than  once,  I  think,  attempted  a  definition 
of  what  is  or  is  not  to  be  included  in  the  words  which 
we  have  to  consider  in  the  G^eral  Order,  **  preparing, 
settling,  and  completing."  They  seem  to  me  to  have 
been  in  this  difficulty,  that  if  they  applied  the  rigour 
of.  definition  to  each  of  those  words,  in  the  strict  use 
of  the  language  no  preliminary  negotiation,  no  pre- 
liminary conversation  between  the  respective  clients, 
could  possibly  be  included  in  the  charge.  They  would 
be  compelled  to  say  that  such  and  such  a  thing  was 
not  ** preparing"  the  lease,  that  it  was  not  ** settling" 
the  lease,  that  it  was  not  **  completing"  the  lease, 
and  it  would  be  perfectly  true.  If,  on  the  other 
hand,  they  are  compelled  as  a  matter  of  business  to 
admit  that  those  words  must  be  construed  in  a  some- 
what wider  sense  than  the  mere  technical  use  of  the 
words  themselves,  it  is  manifest  that  those  who  were 
dealing  with  this  matter  a::d  well  understood  what 
they  were  referring  to  would,  as  a  matter  of  business 
and  as  everybody  would  understand,  when  talking 
about  settling,  a  lease,  include  the  negotiation  between 
the  parties  as  to  what  the  terms  were  to  be.  Now  if 
that  is  the  sense  in  which  the  words  are  to  be  con- 
strued, it  is  quite  clear  that  the  solicitor  who  has  in 
this  sense  obtained,  and  by  his  own  assent  obtained, 
the  scale  charge  cannot  have  another  charge 
outside  the  scale  for  what  is,  within  the  meaning 
which  I  have  attached  to  these  words,  already  in- 
cluded in  the  scale  payment. 

For  these  reasons  it  appears  to  me  to  be  manifest 
that  the  judgment  of  the  Court  of  Appeal  was  right, 
and  that  this  appeal  ought  to  be  dismissed. 

Lord  Macnaghten. — I  concur. 

Lord  Shand. — ^The  question  which  has  been 
discusRed  in  this  case  formed  the  subject  of  a  decision 
80  long  ago  as  1885,  and  it  has  been  repeatedly  before 
the  courts  and  has  been  considered  by  other  judges 
than  those  who  took  part  in  that  first  decision ;  and  I 
think  that  every  juage  without  exception  has  held 
that  the  view  wmch  has  been  the  subject  of  complaint 
in  this  appeal  was  the  sound  view.  Under  these 
circumstances,  and  looking  at  the  practice  which 
followed  the  unanimous  opinion  of  the  learned  judges 
to  which  I  refer,  I  think  very  strong  reasons  must  be 

fiven  on  the  part  of  the  appellants,  and  that  it  must 
e  made  very  clear  that  their  construction  of  this 
statute  and  table  is  the  correct  one.  But  I  concur 
with  your  lordships  in  thinking  that  the  statute  has 
been  rightly  construe! by  the  Court  of  Appeal. 

The  argument  has  been  rested  entirely  upon  the 
expression  contained  in  Part  11.  of  Schedule  I.  in 
these  words:  ** Vendor's  or  lessor's  solicitor  for 
preparing,  settling,  and  completing  conveyance  and 
duplicate  or  lease  and  counterpart."  It  has  been 
maintained  that  those  words  are  to  be  taken  in  the 
narrowest  or  strictest  sense  with  the  result  of  allow- 
ing separate  charges  for  attendances  and  negotiations 
pnor  to  the  lease,  of  such  a  nature  as  those  which 
m  this  case  occurred.  But  it  appears  to  me,  as  it 
does  to  your  lordships,  that  those  words  cannot  be 


taken  in  the  very  narrow  and  limited  sense  which  has 
been  suggested.  A  purpose,  I  am  not  sure  that  it  was 
not  the  leading  purpose,  for  which  the  Solicitors' 
Remuneration  Act  of  1881  was  passed  was  in  considera- 
tion of  the  circumstance  that  a  great  many  detailed 
entries  or  charges  had  been  usual  in  solicitor's 
accounts,  and  that  it  would  be  very  much  better  in 
many  cases  to  supersede  those  detiJled  charges  by  a 
lump  charge  which  would  cover  many  matters  of 
detail.  That  purpose  is  made  very  dear  by  clause  4 
of  Uie  statute,  which  prescribes  that  "  any  general 
order  under  this  Act  may,  as  refi;ards  the  mode  of 
remuneration,  prescribe  that  it  shall  be  according  to  a 
scfde  of  rates  of  commission  or  percentage,  varying^  or 
not  in  different  classes  of  business,  or  by  a  gross  stun, 
or  by  a  fixed  sum  for  each  document  prepared  or 
perused,  wittiout  regard  to  length."  It  was  under 
that  Act  that  this  order  was  made ;  and  it  appears  to 
me  that  iathis  particular  matter  the  very  purpose  of 
the  order  has  been  to  supersede  charges  for  preliminary 
business,  and  detailed  entries,  by  giving  a  general  scale 
of  charge. 

I  do  not  think  that  it  would  be  reasonable  to  take 
those  words  occurring  in  Part  II.  of  Schedule  I.  by 
themselves.  You  must  look  at  the  parts  of  the  order 
to  which  that  schedule  refers,  in  construing  it  I  find 
in  the  first  place  that  section  2  of  that  general  order 
is  put  in  this  way  :  **  The  remuneration  of  a  solicitor 
in  respect  of  business  connected  with  sales,  purchases, 
leases,  mortgages,  settlements,  and  other  matters  of 
conveyancing  "  '*  is  to  be  regulated  as  fellows."  The 
terms  are  very  general — **  business  connected  with 
sales,  purchases,  leases,"  and  again  in  section  (b), 
which  deals  with  leases,  there  are  these  words:  "in 
respect  of  leases  and  agreements  for  leases  of  the 
kinds  mentioned  in  Part  II.  of  Schedule  I.,"  **  when 
the  transactions  shall  have  been  completed  the  re- 
muneration of  the  solicitor  having  the  conduct  of  the 
business  is  to  be  t^at  prescribed  in  Part  II.  of  such 
Schedule  I."  In  those  two  passages  you  have  general 
terms  used,  ''business  connected  with  leases,"  and 
*'  the  conduct  of  the  business."  And  when  I  turn  to 
the  schedule  itself  I  think  these  expressions  show  that 
the  words  *'  preparing,  settling,  and  completing  the 
lease"  cannot  be  taken  as  simply  refemn^  to  the 
mere  drawing  of  the  document  and  getting  it  copied 
out  and  signed.  Indeed  I  rather  understood  the 
appellants'  counsel  to  concede  that  if  negotiations 
arose,  if  meetings  took  place  or  difficulties  arose  after 
the  instructions  for  the  preparation  of  the  lease  were 
given,  it  would  not  be  within  this  rule  that  in  addi- 
tion to  the  charge  for  the  lease  there  should  be  a 
charge  for  the  trouble  connected  with  those  negotia- 
tions. It  seemed  to  me  to  be  conceded  that  if  a  client 
came  to  a  solicitor  and  instructed  him  to  get  a  lease 
prepared  and  difficulties  were  found  to  exist  and  meet- 
mgs  were  caused  either  with  the  lessee's  solicitor  or 
with  the  client,  those  must  be  held  to  be  fairly  covered 
by  the  term  ''settling  the  lease."  If  that  be  so  I 
think  it  entirely  destroys  the  whole  basis  of  the  argu- 
ment for  the  appellants.  The  moment  it  is  admitted 
that  those  woras  go  beyond  the  mere  preparation  of 
the  document,  I  think  it  follows  that  what  is  pre- 
liminary to  the  preparation  of  the  document  is  not 
to  be  made  a  subject  of  charge.  It  is  quite  true  that 
in  many  cases  there  might  be  a  good  deal  more 
trouble  in  preparing  the  lease  and  ne^otiatinp^  than 
in  others,  either  meetings  of  the  solicitors  with  the 
dient  or  with  the  lessee's  solicitor.  There  may  on 
the  one  hand  for  these  reasons  be  oases  of  consider- 
able difficulty;  but  on  the  other  hand  there  are  a 
good  many  cases  which  are  extremely  easy — indeed, 
Sie  great  bulk  of  cases  are  easy  cases.  Now,  taking 
that  view,  that  these  words  are  not  to  be  accepted  in 
t^t  nanx>w  sense,  it  appears  to  me  that  a  prehminary 
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agreement  for  a  lease  such  as  we  have  here  is  com- 
pletely covered  by  the  words  which  are  used. 

I  concur  with  what  has  fallen  from  my  noble  and 
leftined  friend  opposite  (Lord  Halsbury)  that  if  there 
were  to  be  a  reyersal  of  the  judgmemt  in  this  case, 
the  whole  law  on  this  subject  would  be  thrown  into 
Tery  great  confusion.  In  the  first  place,  it  seemed 
to  he  conceded  that  a  charge  would  only  be  allowed 
when  an  agreement  was  necessary.  Then  it  would 
be  a  question  for  the  taxing  master  to  say  whether  it 
was  necessary  or  not.  In  tlie  next  place,  supposing 
it  turns  out  that  the  lease  is  simply  a  copy,  almost  a 
verbatim  copy,  of  the  clauses  contained  in  the  agree- 
ment, would  it  be  reasonable  that  each  of  these 
should  be  charged  for  as  for  a  separate  deed,  a  new 
deed?  I  understood  that  the  learned  counsel  for 
the  appellants  could  not  maintain  that  proposition. 
He  said  again  that  it  would  be  for  the  tckxing 
master  to  say  whether,  in  those  circumstances, 
the  charge  ^ould  be  smaller  or  greater,  and 
that  it  would  become  a  question  of  quantum 
meruit.  Now,  the  very  circumstance  that  questions 
of  that  kind  would  occur  if  the  law  were  thrown  open 
on  this  subject  is  a  reason  for  adhering  to  the  table ; 
and  it  appears  to  me  that  the  table,  being  expressed  in 
terms  which  would  fairly  cover,  as  I  think,  a  pre- 
Hminary  negotiation,  should  be  held  as  including 
the  matter  in  question  in  this  case.  It  appears  to 
me  that  the  question  really  comes  back  to  what  was 
laid  by  the  f^t  judge  who  had  to  consider  the  point, 
Chitty,  J.,  in  the  case  of  In  re  Field.  He  said, 
'*  Sohcitors  take  these  matters  for  better  for  worse. 
There  is,  as  I  have  often  heard  the  late  Master  of  the 
Bolls  observe,  a  kind  of  give  and  take  in  these 
matters.  They  get  more  in  one  case  and  less  in 
another,  and  for  this  reason  very  likely  in  settling 
this  scale  some  sort  of  rough  and  ready  rule  for  regu- 
lating the  remuneration  was  laid  down.'*  I  entirely 
concur  in  that  view  and  in  the  views  which  your 
lordships  have  expressed  in  this  House. 

Order  appealed  from  affirmed^  and  appeal  dismissed 
with  coets. 

Solicitors  for  the  appellants,  Savery  &  Stevens, 

Solidtors  for  the  respondents,  Dixon,  Weld,  & 
Dixom, 


OToutt  of  Appeal. 


Aug.  10,  1893. 


Prom  Q.  B.  Div.  ) 
(Lord  Esher,  M.B.,  and  [ 
BowenandKay,  L.JJ.)    i 

Harris  v.  Beauchamp  Brothers,  (a.) 

Practice  —  Judgment  —  Action    against  firm  —  Infant 
partner — Ord,  14,  r.  1 ;  ord.  48a,  rr.  1,  8. 

A  specially 'indorsed  writ  was  issued  against  a  firm  in 
which  there  were  two  partners,  one  of  whom  was  an 
infant.  Both  partners  appeared  to  the  writ,  the  infant 
partner  appearing  by  his  guardian  ad  litem. 

Hdd,  that,  notwithstanding  that  one  partner  was  an 
infant,  judgment  could  he  signed  against  the  firm  under 
ord,  14,  r.  1. 

Appeal  from  an  order  of  the  Queen's  Bench  Divi- 
sion (Cave  and  Wright,  JJ.)  affirming  an  order  of  the 
jodffe  at  chambers,  giving  the  plaintiff  leave  to  enter 
finu  judgment  imder  ord.  14,  r.  1. 


,  (a.)  Beported  by  W.  F.  Barry,  Esq.,  Bairister-at- 
Law. 


The  action  was  brought  against  the  defendants  in 
the  name  of  their  firm,  the  writ  being  sx>ec]ally  in- 
dorsed with  a  claim  upon  a  dishonoured  cheque  for 
£54  lis.  7d.,  drawn  by  the  firm  in  favour  of  the 
plaintiff,  and  for  £140  for  goods  sold  and  delivered  to 
the  firm.  It  appeared  from  the  affidavits  that  the 
defendants*  firm  consisted  of  two  partners,  one  being 
an  infant  under  twenty-one  years  of  age.  Both 
partners  appeared  to  the  writ,  the  infant  partner  ap- 
pearing by  his  guardian  ad  litem  under  ord.  16,  r.  18* 
Upon  an  application  for  judgment  under  ord.  14,  r.  1, 
it  was  contended  on  behalf  of  the  defendants  that,  as 
the  defence  of  infancy  would  be  a  good  defence  to  the 
infant  partner,  judgment  could  not  be  signed  against 
the  firm,  as  that  would  be  the  same  as  a  judgment 
against  the  individual  members  of  the  firm. 

The  Divisional  Court  overruled  the  objection,  and 
gave  the  plaintiff  leave  to  sign  final  judgment  against 
the  firm,  but  directed  that  execution  should  nob  issue 
against  the  infant  partner's  separate  property,  or 
against  his  share  (if  any)  in  the  partnership  profits. 

The  defendants  appealed. 

n.  Reed,  Q,C,  ( Winch  with  him),  for  the  defendants. 
— ^The  plaintiff  is  not  entitled  to  judgment  imder  order 
14.  The  only  possible  judgment  in  such  an  action  as 
this  is  a  judgment  against  Sie  firm :  Jackson  v.  Litch- 
field, 30  W.  R.  531,  8  Q.  B.  D.  474  ;  which  is  equiva- 
lent to  a  judgment  against  each  member  of  the  firm : 
per  Lindfey,  L.J.,  in  Western  National  Bank  of  New 
Fork  V.  Ferez,  Triana,  d:  Co,,  39  W.  R.,  at  p.  247, 
[1891]  1  Q.  B.,  at  p.  314 ;  per  Fry,  L.J.,  in  Heinemann 
&  Co,  V.  Hale  cfc  Co.,  39  W.  R.,  at  p.  486,  [1891]  2 
Q.  B.,  at  p.  90.  But  an  infant  partner  is  not  respon- 
sible for  the  debts  of  the  firm  :  lindley  on  Partner- 
ship, 5th  ed. ,  p.  74.  Therefore  he  has  a  good  defence  to 
the  action,  and  judgment  cannot  be  signed  against 
the  firm.  Ord.  48a,  r.  1,  was  never  intended  to  alter 
the  rights  of  the  parties,  but  only  practice  and  proce- 
dure. 

He  also  referred  to  Ex  parte  Layton,  6  Ves.  440. 

Channell,  Q,C,,  and  Wedderbum,  for  the  plaintiff, 
were  not  called  upon,  but  referred  to  section  23  of  the 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39). 

Lord  ESHER,  M.R. — All  the  points  taken  by  the 
defendants  fail.  Ord  48a,  r.  1,  provides  that  persons 
carrying  on  business  as  partners  may  be  sued  in  the 
name  of  their  firm.  It  has  been  decided  that  in  such 
a  case  the  judgment  must  follow  the  writ  and  be 
against  the  firm.  That  judgment,  however,  is  not  an 
ordinary  judgment  against  all  the  members  of  the 
firm  upon  which  execution  can  issue  in  the  ordinary 
way  against  the  goods  of  the  individual  partners. 
Under  rule  8  of  that  order,  except  in  the  specified 
cases,  if  the  plaintiff  claims  to  be  entitled  to  issue 
execution  against  any  person  as  being  a  member  of 
the  finn,  he  must  obtain  the  leave  of  t^e  court  before 
doing  so.  This  action  is  against  a  firm  in  respect  of  a 
firm  debt,  and  I  cannot  conceive  why  the  partnership 
property  should  not  be  liable  to  satisfy  the  debt 
merely  because  one  of  the  partners  is  an  infant.  The 
appeal  must,  therefore,  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  Judg- 
ment in  this  case  can  only  go  against  tne  firm  because 
the  action  is  brought  against  the  firm.  The  judg- 
ment against  the  firm  is  not  a  judgment  in  the  ordi- 
nary sense  against  the  infant,  because  the  infant  has 
not  **  appeared  in  his  own  name  "  within  ord.  48a,  r. 
8,  but  by  a  guardian  ad  litem  under  ord.  16,  r.  18 ; 
and  therefore  under  this  very  rule  the  infant  is  pro- 
tected against  execution  issuing  against  his  property, 
although  judgment  has  been  recovered  against  the 
finn.  But  that  the  judgment  should  go  against  the 
firm  seems  to  me  to  be  obvious.    I  know  of  no  law 
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which  prevents  partnership  debts  being  paid  out  of 
partnerahip  assets  merely  because  one  of  the  partners 
happens  to  be  an  infant.  Otherwise  every  firm  might, 
by  taking  an  infant  into  partnership,  paralyze  its 
creditors'  hands. 

Kat,  L.J. — I  am  of  the  same  opinion.  The  order 
of  the  Divisional  Court  is  carefully  worded,  though  I 
am  not  quite  sure  that  the  case  has  not  gone  a  little 
too  far.  The  order  provides  that  execution  is  not  to 
issue  against  the  infant's  separate  property,  which  is 
right  enough,  **or  against  his  share,  if  any,  in  the 
partnership  profits."  Before  the  Judicature  Rules  a 
plaintiff  had  to  find  out  who  were  the  individual 
members  of  the  partnership  and  to  sue  them  in  their 
own  names.  That  was  foimd  to  be  extremely  incon- 
venient, inasmuch  as  very  often  a  plaintiff  could  not 
find  out  who  were  the  members  of  the  iirm.  The  mean- 
ing of  ord.  48a,  r.  1,  seems  to  me  to  be  clear.  A  plaintiff 
may  sue  the  partners  in  the  firm's  name.  Having  done 
that,  the  only  judgment  the  plaintiff  can  recover  is  a 
judgment  against  the  firm ;  and  it  has  been  decided 
in  Lmaght  v.  Clarke  &  Co.,  [1891]  1  Q.  B.  552,  39 
W.  K.  Dig.  173,  that  judgment  may  be  recovered 
against  the  firm  though  only  one  partner  has 
appeared.  Then  rule  8  says  what  is  to  be  done  under 
a  judgment  of  that  kind,  and  the  first  thing  it 
provides  is  that  execution  may  issue  against  any 
partnership  pronerty.  Mr.  Heed  said  that  the  rules 
were  only  mtended  to  affect  practice  and  procedure, 
and  not  to  alter  the  rights  of  the  psuiies.  But  I  have 
yet  to  learn  that  in  any  proceeding,  whether  it  is  an 
action,  or  bankruptcy  proceedings,  or  such  like, 
where  a  partnership  has  to  be  deedt  with  or  d^- 
solved,  the  partnership  assets  would  not  be  liable  to 
satisfy  the  partnership  debts,  though  one  of  the 
partners  was  an  infant.  In  my  opinion  they  would 
be  liable.  Therefore  in  that  respect  the  rule  does 
not  alter  any  right.  It  gives  a  right  of  execution 
against  the  partnership  assets  as  a  matter  of  course 
vmen  the  judgment  passes  against  the  firm.  I  am 
sorry  to  say  that  i  am  afraid  this  objection  is 
raised  by  the  adult  partner  for  the  purpose  of 
escaping  payment  of  this  partnership  debt  out  of  the 
partoership  assets. 

Appeal  dmnissed. 

Solicitors  for  the  plaintiff,  Godfrey  &  Wehb, 

Solicitors  for  the  defendants,  Harper  it  Battcock, 


From  Chan.  Div.     ^ 
(Lindley,  Lopes,  and  [  June  28,  1893. 

A.  L.  Smith,  L.JJ.)   ) 
Maxim-Nobdenfelt  Guns    and  Ammtjnition  Co. 
V,  Nokdenfelt.  (a.) 

Practice  —  Injunction  —  Damages  —  Inquiry — Discovery 
by  defendant — Statement  in  unfiling  of  heads  of  claims 
for  damages  by  plaintiff. 

An  action  leaving  been  brought  by  the  plaintiffs  to 
restrain  the  defendant  from  carrying  on  a  certain  trade 
and  manufacture  in  breacJi  of  a  covenant  which  had 
been  entered  into  between  them,  the  Court  of  Appeal 
granted  an  injunction  and  directed  an  inquiry  as  to 
damages.  In  the  prosecution  of  the  inquiry  an  order 
was  made  that  the  defendant  should,  in  the  usual  may, 
make  an  affidavit  of,  and  produce,  docurnents  relating 
to  the  matters  in  question.  The  defendant  did  not  make 
an  affidavit  in  pursuance  of  the  order,  but  took  out  a 

(a.)  Beported  by  Abthtjb  Lawbenoe,  Esq.,  Bar- 
rister-at-Law, 


summons,  upon  which  an  order  was  made  that  the  plain' 
tiffs  should  deliver  **  particulars  in  writing  of  the 
damages^*  alleged  to  have  been  sustained  by  tJicm  by 
reason  of  the  aliened  breach  of  covenant.  This  crdar 
was  subsequently  dibcharged,  and  an  order  was  substi' 
tuted  for  it  that  the  plaintiffs  should  deliver  *'  a  state' 
ment  in  writing  showing  the  various  heads  of  claims  for 
damages^*  alleged  to  have  been  sustained,  and  that  the 
time  for  the  defendant  to  file  his  affidavit  of  documents 
should  be  extended  until  after  tlie  plaintiff  had  delivered 
such  statement. 

Held,  that  the  order  directing  the  **  statevfi^nt  showing 
the  various  heads  of  claims  for  damages  "  would  not 
have  the  effect  intended — i.e.,  the  prevention  of  an  abuse 
of  discovery  ;  that,  in  fact,  such  a  statement  would  be 
useless  to  the  defendant,  i-nasmuch  as,  withotU  discovery 
first,  it  could  only  be  drawn  in  the  most  general  way  and 
so  as  to  include  in  it  every  possible  head  of  claim  thai 
could  be  thought  of;  and  that,  therefore,  the  order  must 
be  discharged,  and  the  defendant  must  make  such  affi- 
davits as  he  might  be  advised,  and  give  discovery. 

Order  of  North,  J.,  discharged. 

Appeal  from  order  of  North,  J. 

By  an  order  dated  the  19th  of  December,  1892, 
upon  motion  (heard  previously)  by  way  of  appeal 
(reported  41  W.  R.  604,  [1893]  1  Ch.  630)  by 
the  plaintiffis  in  the  action  against  a  judgment 
delivered  on  the  9th  of  August,  1892,  the  Court  of 
Appeal  ordered  that  the  appeal  should  be  allowed  and 
the  judgment  of  the  9th  of  August,  1892,  be  varied 
by  omitting  the  declaration  that  a  certain  covenant 
contained  m  an  agreement  dated  the  12th  day  of 
September,  1888,  was  void  as  being  imreasonable  and 
beyond  what  was  required  for  the  protection  of  the 
plaintiff  company,  and  the  court  declared  in  lieu 
thereof  that  the  same  covenant  was  valid  so  far  as  it 
related  to  the  trade  or  business  of  a  manufacturer  of 
gims,  gun  mountings  or  carriages,  or  gunpowder 
explosives  or  ammunition  (except  explosives  other 
than  gunpowder  or  subaqueous  or  suomarine  boats 
or  torpedoes  or  castings  or  forcings  of  steel  or  iron 
or  alloys  of  iron  or  of  copper),  liable  to  compete  in 
any  way  with  that  for  the  time  being  carried  on  by 
the  plaintiff  company,  and  the  court  ordered  that  the 
defendant  should  be  restrained  during  the  term  of 
twenty-five  years  from  the  17th  of  July,  1888,  if  the 
plaintiff  company  or  any  company  taking  a  transfer 
of  its  business  should  so  long  continue  to  carry  on 
business,  from  engaging  except  on  behalf  of  the 
plaintiff  company,  or  of  such  company  so  taking  a 
transfer,  either  directly  or  indirectly  in  the  trade  or 
business  as  aforesaid.  And  it  was  ordered  that  an 
inquiry  should  be  made  what  damages  the  plaintiff 
company  had  sustained  by  reason  of  the  breach  of  the 
covenant,  and  upor  an  undertaking  as  to  damages  it 
was  ordered  that  the  operation  of  the  injunction 
should  be  stayed  till  after  the  19th  of  February,  1893. 

The  usual  summons  to  proceed  with  the  inquiry 
was  issued  by  the  plaintiffs,  and  on  the  15th  of 
February,  1893,  it  stood  over  for  a  week  to  enable 
them  to  consider  whether  they  would  apply  for 
further  discovery  of  documents  to  aid  them  to  answer 
the  inquiry.  They  decided  to  adopt  that  course,  and 
on  the  24th  of  February,  North,  J.,  at  chambers,  made 
an  order  that  the  defendant  should  within  twenty-one 
days  after  service  of  that  order  make  and  file  a  full 
and  sufficient  affidavit  stating  whether  he  had  or  had 
had  in  his  possession  or  power  any  aud  (if  any)  what 
documents  relating  to  the  matters  in  question  in  the 
inquiry  directed  by  the  said  order  dated  the  19th  of 
December,  1892,  and  accounting  for  the  same,  and  it 
was  ordered  that  the  defendant  should  at  all  reason- 
able times  upon  reasonable  notice  produce  the 
documents   wmoh  so  should  appear    to  be  in  his 
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possession  or  power  except  such  as  he  might  by  such 
a£Bdavit  object  to  produce. 

The  def<>ndent  <£d  not  file  an  affidavit  in  pursuance 
of  the  order  of  the  24th  of  February,  but  issued  a 
summons  for  particulars  of  the  alleged  damage,  and  on 
the  24th  of  April  North,  J.,  made  an  order  in  the 
tenns  of  the  summons  *'  that  the  plaintiffs  do  within 
two  months  after  service  of  this  order  deliver  x>ar- 
ticnlars  in  writing  of  the  damages  alleged  to  have 
been  sustained  by  the  plaintiffs  by  reason  of  the 
alleged  breach  of  the  covenant  contained  in  the  2nd 
daiise  of  the  agreement  of  the  12  th  of  September. 
1888,  in  the  said  order  of  the  19th  of  December 
refenred  to.  And  that  the  time  for  the  defendant  to 
file  a  further  affidavit  of  documents  pursuant  to  the 
said  order  dated  the  24th  of  February,  1893,  be 
extended  until  fourteen  days  after  the  delivery  of  such 
particulars." 

On  the  18th  of  May  North,  J.,  discharged  the  order 
of  the  24th  of  April  and  substituted  another  almost 
identical,  but  directing  that  the  plaintiffis,  instead  of 
delivering  "particulars  in  writing  of  the  damages 
alleged  to  have  been  sustained,'*  should  '*  on  or  before 
the  18th  day  of  July,  1893,  deliver  to  the  defendant 
a  statement  in  writing  showing  the  various  heads  of 
claims  for  damages  aUeged  to  have  been  sustained  by 
the  plaintiffs  by  reason  of  the  alleged  breach  of  the 
covenant  contamed  in  the  2nd  clause  of  the  agree- 
ment of  the  12th  of  September,  1888,  in  the  order  of 
the  19th  of  December,  1892,  referred  to,  in  respect  of 
which  they  seek  to  recover  a^^ainst  the  defendant." 

From  this  order  the  plaintiffs  appealed. 

CozefU'Hardy^  Q.C,  and  W.  F.  HamiUony  for  the 
^ypellants. — ^Without  having  discovery  from  the  de- 
fendant first,  such  a  statement  as  the  order  of  the  18th 
of  May  directs  the  plaintiffs  to  give  can  only  be 
drawn  in  a  most  general  way ;  it  would  be  necessary 
to  include  in  it  all  the  possible  heads  that  the 
imagination  of  the  draftsman  could  devise,  and 
nulla  ftatement  would  be  practically  useless  to  the 
defendant.  The  plaintiffs  oannot  possibly  know 
what  customers  of  theirs  he  has  dealt  with,  and  they 
daim  to  ransack  his  books. 

E,  Beaumonty  for  the  respondent. — The  power  of 
discovery  is  not  to  be  made  an  instrument  of 
oppression. 

Hamilton  relied. — He  cited  Murray  v.  Clayton, 
21  W.  B.  118,  L.  B.  15  Eq.  115. 

Ldtdlby,  L.  J. — This  is  an  appeal  from  an  order  in 
a  curious  form,  and  rather  an  unusual  form,  and 
mider  circumstances  which  are  unusual.  Here  is  an 
action  brought  upon  a  covenant  not  to  engage  in  the 
trade  and  manufacture  of  quick-&ing  guns  and 
ammunition — that  is  the  short  substance  of  it.  The 
case  has  been  before  the  Court  of  Appeal,  but  the 
Court  of  Appeal  decided  nothing  whatever  about  the 
facts.  It  knew  nothing  about  the  facts.  The  case 
was  brought  before  the  Court  of  Appeal  upon  a  pure 
question  of  law.  The  respondent  to  the  appeal,  who 
was  the  original  defendant,  admitted  the  covenant  in 
terms — there  was  no  dispute  about  that,  and  he 
admitted  a  breach  of  some  sort — the  kind  of  breach 
was  not  disclosed,  and  the  Court  of  Appeal  knew 
nothing  about  it ;  but  he  admitted  a  breadi,  and  con- 
tended for  the  right  to  do  that  which  he  had  under- 
taken not  to  do,  and  his  argument  was  that  the 
covenant  was  one  which  could  not  be  enforced.  That 
was  all  the  Court  of  Appeal  knew  about  the  matter. 
In  that  state  of  things  the  Court  of  Appeal  had  to 
oon8^er  the  legal  point  raised  by  the  d^endant)  and 
it  dedded  that  point  against  him,  and  granted  an  in- 
junotion  to  restrain  mm  from  inMoging  the  cove- 
tumi,  and  directed  an  inquiry   wJiat  damages  the 


plaintiffs  had  sustained  by  reason  of  the  breach  of 
such  covenant. 

It  was  in  carrying  out,  or  prosecuting,  that  inquiry 
that  the  following  steps  have  been  taken.  [The 
Lord  Justice  then  referred  to  the  circumstances  above 
stated,  and  proceeded : — ]  Therefore  the  plaintiffis 
are  under  the  order  of  the  18th  of  May  not  boimd  to 
give  any  psurticulars  of  damages ;  but  they  are  bound 
to  give  a  statement  in  writing  showing  the  various 
heads  of  claim. 

Now  it  is  quite  obvious  from  the  judgment  of 
North,  J.,  that  he  made  this  order  in  the  hope  and 
expectation  of  preventing  an  abuse  of  the  power  of 
discovery;  and  if  I  thought  that  this  order,  as 
framed,  would  have  that  effect,  I  certainly  should 
not  dissent  from  it.  But  we  have  to  look  at  this 
order  with  a  view  to  its  practical  working.  It  is 
appealed  from  by  the  plaintiffs,  who  say,  '*  We  could 
not,  imtil  we  get  an  affidavit  of  documents,  give  the 
information  which  we  are  directed  to  give  except  ill 
one  particular  way :  we  must  draw  upon  our  imagi- 
nation, and  put  into  our  statement  of  heads  every 
head  we  can  think  of,  and  we  cannot  limit  it  becaujse 
we  are  in  ignorance  of  the  facts."  Now,  if  that  is 
true,  this  order  will  not  have  the  effect  intended  by 
the  learned  judge ;  and  I  am  afraid  it  is  true.'  I  do 
not  see  how  anybody  could  make  a  statement  in 
writing  showing  the  various  heads  of  daim  in  justioe 
to  his  client  witibout  enumerating  every  head  of  daim 
which  he  could  think  of  as  a  breach  of  covenant.  I 
think  that  would  be  the  inevitable  result  of  it,  and,  if 
so,  it  would  not  afford  any  protection  at  all  to  the 
defendant ;  he  would  be  no  oetter  off  with  a  state- 
ment in  writing  such  as  is  here  suggested  than  he  is 
now.  On  the  other  hand,  it  must  not  be  supposed 
(we  cannot  assume  it  at  the  present  moment)  i£at  the 
plaintiffs  will  be  at  liberty  to  ransack  the  defendant's 
books  and  papers  from  end  to  end.  That  will  depend 
upon  the  affidavit  the  defendant  makes.  He  can,  by 
makinff  a  careful  and  cautious  affidavit,  limit  the  docu- 
ments m  his  possession  to  those  which  relate  to  this 
matter,  and  there  are  various  methods  by  which  he  can 
do  that,  putting  his  own  construction  on  the  covenant 
if  need  be.  That  may  lead  to  further  litigation — 6f 
course  that  is  possible — but  I  do  not  see,  and  cannot 
see,  that  there  is  any  real  answer  to  the  plaintiffs* 
contention  that  they  cannot  contrive  usefully  to  com- 
ply with  this  order  until  they  have  seen  the  books. 
They  can  comply  with  it  in  the  letter,  but  not  in  the 
spirit.  I  think,  therefore,  that  the  order  ought  to  be 
oischarged,  and  that  the  defendant  must  make  the 
best  affidavit  he  can,  as  to  the  nature  of  which,  of 
course,  I  say  nothing,  and  the  costs  of  this  appeal 
must  be  the  plaintiffs  in  any  event. 

Lopes,  L.  J. — ^I  am  of  the  same  opinion.  An  in- 
quiry here  was  ordered  to  assess  the  damages  sustained 
by  the  plaintiff  company  by  reason  of  a  breach  by 
the  defendant  of  his  covenant  as  restricted — I  mean 
restricted  by  the  order  that  was  made  by  this  court 
when  the  question  with  regard  to  the  validity  of  the 
covenant  was  before  us.  The  matter  came  before 
North,  J.,  and  he  made  two  orders.  I  need  not  refer 
to  the  first.  That  order  was  for  particulars.  Then  it 
came  before  him  again,  and  he  says,  referring  to  the 
first  order,  that  he  cud  not  by  that  order  intend  parti- 
culars in  the  technical  sense  of  the  word,  but  that  he 
thought  the  defendant  was  entitled  to  a  statement  in 
writing  of  the  heads  of  damage  claimed  by  the  plain- 
tiffs, 80  that  he  might  be  able  to  address  his  nund  to 
the  points  with  wUch  he  had  to  deal.  That  is  the 
order  appealed  against  now. 

Now  the  plaintiffs  complain  of  that  order.  What 
they  say  is  this :  **  We  cannot  comply  with  this  xmtil 
we  get  discovery :  if  we  complied  with  it  we  should 
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have  to  deliver  statements  of  heads  of  damage  in  such 
a  form  that  they  would  be  most  oomprehensive ;  we 
should  be  compelled  to  include  in  that  everything 
that  we  could  think  of."  If  that  is  so,  it  seems  to  me 
that  that  order  would  be  of  no  use  at  all  to  the  de- 
fendant, it  would  do  him  no  good,  and  for  many 
reasons  it  would  be  very  undesirable. 

Now,  is  what  the  plaintiffs  say  true  ?  It  seems  to 
me  that  it  is,  and  for  this  reason.  I  cannot  understand 
how  the  plidntiffa  can  know  what  the  defendant  has 
been  doing.  It  is  done  entirely  behind  their  hacka. 
They  cannot  know  what  orders  have  been  given,  or  a 
great  many  other  things  which  might  be  mentioned. 

It  seems,  therefore,  to  my  mind  that  the  right  thing 
is  that  this  order  should  l>e  discharged,  and  that  the 
defendant  should  make  an  affida^t  of  documents  and 
give  discovery.  It  is  suggested  'that  what  is  desired 
is  to  ransack  the  whole  of  the  defendant's  books.  It 
seems  to  me  that  the  affidavit  maybe  so  prepared  that 
any  such  ransacking  may  be  effectually  prevented. 
All  that  the  defenduit  is  to  disclose  would  be  that 
whidi  is  strictly  relevant  to  the  matters  in  issue,  and 
if  his  books  are  not  relevant  he  would  not  be  com- 
pelled to  disclose  them.  ^  He  might  direct  atten- 
tion only  to  portions  of  his  books,  or  he  might  seal 
them  up  as  he  thought  fit — that  is  somewhat  trouble^ 
some  and  perplexing ;  but  I  am  quite  certain  that  the 
object  the  learned  judge  had  in  view  when  he  made 
the  order  was  to  prevent  that  which  f  reauently  occurs 
in  matters  of  this  kind,  and  I  very  much  doubt  whether 
the  order  he  made  would  bring  about  the  result  which 
he  seems  to  have  desired  and  expected.  The  costs,  I 
think,  ought  to  be  as  stated. 

A.  L.  Smith,  L. J. — I  am  very  loth  to  differ  from 
my  learned  brother  North,  J.,  in  this  case,  because  I 
have  not  the  slightest  doubt  that  he  made  this  order 
for  the  purpose,  if  possible,  of  preventing  a  vexatious 
and  oppressive  use  of  the  prooedure  by  way  of  dis- 
covery, and  if  I  thon^t  that  this  order,  which 
undoubtedly,  as  has  been  pointed  out,  is  a  novel  one, 
and  may  l>e  unique,  would  bring  about  what  that 
learned  judge  desired  to  bring  about,  I  certainly 
should  not  have  differed  from  him.  But  after  fair 
argument  I  have  arrived  at  the  conclusion  that 
what  the  learned  judge  had  in  view  will  not  be 
carried  out  by  this  order.  He  has  said.  Be- 
fore the  defendant  is  to  be  put  under  discovery, 
the  plaintiffs  are  to  give  a  statement  in  writing 
showing  the  various  heads  of  claim  under  which  they 
seek  to  recover  damages.  That  is  his  order.  Now 
w^at  will  the  plaintiffs  do  ?  It  has  been  frankly  said 
by  their  learned  counsel  that  they  will  state  every 
conceivable  head  which  a  man  can  invent  upon  which 
he  can  hang  a  peg  for  damages.  That  is  stating 
everything  in  particularity  which  is  contained  in  the 

reral  words  **  by  reason  of  the  breach  of  covenant " 
which  the  inquiry  as  to  damages  is  to  be  held. 
There  is  no  possibility  of  limiting  the  plaintiffs  to 
what,  I  suppose,  in  the  end  will  turn  out  to  be  the 
real  heads  on  which  they  are  going.  There  is  no 
procedure  by  which  you  can  limit  the  plaintiffs  to 
that ;  and  inasmuch  as  I  foresee  that  imder  this  order 
of  North,  J.,  a  set  of  heads  of  claim  would  be  given 
which  would  be  no  help  to  the  defendant  at  all — 
no  more  help  than  the  generality  of  the  order 
and  the  inquiry  what  damages  the  plaintiffis  have 
sustained  by  reason  of  the  breach  of  covenant — 
it  seems  to  me  that  I  should  not  uphold  this 
order,  which  is  a  novelty,  and  which  would  brine 
about  no  good  result.  It  is  for  this  reason,  and 
for  this  reason  only,  that  I  disagree  with  North,  J. 
I  entirely  agree  with  what  has  fallen  from  LincQey 
and  Lopes,  L. JJ. — namely,  that  the  defendant,  in  the 
circumstances,  considering  the  vagueness  of  the  claim  J 


made  by  the  plaintiffis  against  him,  must  put  his  con- 
struction upon  what  the  covenant  is,  and  having  put 
his  construction  upon  what  it  is  he  must  render  an 
affidavit  of  documents.  That  that  will  lead  to  more 
litigation  I  have  not  the  slightest  doubt,  but  I  am 
equally  of  opinion  that  the  other  would  have  done  no 
good.  For  tiiese  reasons  I  think  this  a{^>eal  should  be 
allowed. 

Appeal  allowed  and  order  discharged. 

Solicitors,  Manns  A  Longden ;   Wilson,  Bristowi^  & 
Carpmael, 


From  Chan.  Div.     \ 
(Lindley,  Bowen,  and  J  May  9,  1893. 

Kay,  L. JJ.)  ) 

Paine  &  Co.  v.  Daxiells  &  Sons'  Breweries. 
In  re  Paine  &  Co.'s  Trade-Marks,  (a.) 
Trade-mark — Registration — User  of  distinctive  words  in 
registered  trade-mark  by  other  persons  at  time  of  regis- 
tration^Patents,  *c..  Act,  1883  (46  &  47  Vict,  c  57), 
s,  90.  . 

The  plaintiffs,  who  were  brewers,  in  1879  registered  at 
a  trade-mark  in  respect  of  beer  a  label  having  on  it  a 
figure  of  **  John  Bml,^*  and  with  the  words  **  John  Bull 
brand  "  printed  on  it.  At  the  time  of  this  registration 
L,  d:  Co,,  a  firm  of  brewers  in  another  locality,  were  in 
fact  selling  beer  as  **  John  Bull  '*  beer,  but  this  fact  woi 
unknown  to  the  plaintiffs,  and  in  1890  the  firm  of  L,  & 
Co,  finally  abandoned  the  use  of  those  words. 

In  1884  the  defendants,  who  were  also  brewers,  and 
having  then  no  knowledge  of  the  plaintiffs^  trade-mark, 
designed  as  a  trade-mark  for  their  beer  a  label  also 
consisting  of  a  picture  of  **  John  Bull "  similar  to  the 
plaintiffs*  picture,  and  containing  the  words  "  John  Ball, 
registered,**  The  defendants^  label,  was  not  then^  and  in 
fact  never  had  been,  registered  as  a  trade-mark,  although 
it  was  registered  at  Stationers*  Hall  under  the  Copyright 
Acts, 

In  1885  the  defendants  applied  to  have  their  label 
registered  as  a  trade-mark.  The  plaintiffs  opposed,  and 
the  defendants'  application  was  refused.  The  defendants 
nevertheless  still  continued  to  sell  tlieir  beer  in  boUUs 
bearing  their  above-described  label. 

In  1891  the  plaintiffs  instituted  an  action  to  rettraiu 
the  defendants  infringing  the  plaintiffs*  registered  trade- 
mark and  passing  off  their  beer  <u  the  beer  of  the  ^ain- 
tiffs.  The  d^endants  thereupon  moved  to  have  the  Trade- 
Marks  Register  rectified  by  striking  out  the  words  ''Juhn> 
Bull  *'  from  the  plaintiffs*  registered  trade-mark. 

Held,  that,  assuming  thai  L,  tk  Co,  in  1879  could  have 
prevented  the  plaintiffs  from  obtaining  registration  of  a 
trade-mark  containing  the  ivords  *^John  Bull,**  yetthct 
no  one  else  had  a  right  to  complain  of  the  use  of  tkodc 
words  by  the  plaintiffs  as  part  of  their  trade-mark;  and 
that,  as  L,  d:  Co,  had  not  opposed,  and  had  now  them- 
selves discontinued,  the  use  of  tlie  words  "  John  Bull" 
and  as  there  was  nothing  in  tfie  nature  of  the  mark  itself 
to  prevent  it  being  capable  of  registration  as  a  trade- 
mark, the  court  would  not  now  order  any  rectification  of 
the  plaintiffs*  registered  trade-mark, 

Thompson  v,  Montgomery,  [1891]  A,  C,  217,  37 
W,  R,  Big,  235,  distinguished. 

Held,  also,  t/iat  the  defendants*  labels  taken  as  a  whole, 
was  an  infringement  of  the  plaintiffs*  registered  trade- 
mark, and  that  the  plaintiffs  were  entitled  to  an  injunc- 
tion. 

Decision  o/Kekewich,  J.,  reversed, 

(a.)  B^>orted  by  M.  J.  Blake,  Esq.,  Banister-at- 
Law. 
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CouBT  OF  Appeal. 


Paine  &  Co.  v,  Daniells  &  Sons*  Bbeweeies. 


CouBT  OF  Appeal. 


Appeal  from  the  decision  of  Kekewioh,  J. 

The  plaintiffs^  Paine  &  Co.,  were  and  had  been  for 
many  years  brewers  at  St.  Neots.  Their  trade  as 
regards  the  sale  of  beer  in  this  country  was  small  and 
heal ;  but  they  had  a  considerable  export  trade  in 
bottled  ale,  and  had  recently  begun  to  sell  their  beer 
sod  ale  in  the  north  of  London  also.  On  the  23rd  of 
September,  1879,  the  plaintiffs  registered  their  trade- 
mark No.  20,352,  consisting  of  a  fat  man  standing  in 
top  boots,  with  both  han&  in  his  trousers  pockets, 
ind  with  the  words  **  John  Bull  brand"  printed  in  a 
cnrre  round  his  head  and  shoulders.  On  the  6th  of 
May,  1886,  the  plaintiffis  registered  a  label.  No. 
53,522,  containing  in  its  centre  the  above  trade-mark 
and  words,  but  with  the  words  *'  Paine  &  Co.'s  India 
Pale  Ale,  bottled  expressly  for  exportation  by  Robert 
Porter  &  Co.,  London  "  round  the  centre,  and  with 
the  word  trade-mark  across  the  margin  of  the  label. 
The  plaintifb  had  three  other  registered  marks, 
bat  the  present  appeal  related  only  to  the  two  above- 
mentioned  te^e-marks. 

^Hie  defendants  were  brewers  at  Colchester,  and 
they  and  their  predecessors  in  ^business  had  for 
about  eight  years  used  a  label  with  a  picture  of 
what  may  be  called  John  Bull  sitting  on  a  cask 
with  a  jug  of  beer  on  a  table  by  his  side  and  with 
a  bull  terrier  on  the  floor ;  under  this  picture  were  the 
words  "John  Bull,  registered."  The  defendants 
had,  in  fact,  no  registered  trade-mark ;  at  the  time 
the  picture  and  the  words  of  John  Bull  were  selected 
for  and  approved  of  by  the  defendants'  predecessors 
they  knew  nothing  whatever  of  the  plaintiffs*  labels, 
and  were  ignorant  of  the  fact  that  the  plaintiffs  or 
anyone  else  brewed  and  sold  ale  or  beer  known  as 
"John  Bull  "beer.  The  label  so  selected  by  the 
defendants*  predecessors  was  intended  to  be  regis- 
tered as  a  trade-mark,  and  in  that  view  the  word 
"  registered  "  was  ordered  to  be  printed  on  the  label, 
whidi  was  sent  to  London  for  registration  in  August 
or  September,  1884,  and  it  was  register^ni  at  Stationers* 
Hall  m  that  year.  In  Augpist,  1885,  the  defendants 
blew  that  their  label  had  not  been  registered  as  a 
trade-mark,  and  in  September,  1885,  they  applied  to 
have  it  so  registered,  but  their  application  was 
opposed  by  the  plaintiffs,  and  the  defendants*  label  in 
consequence  was  never  registered  as  a  trade- mark. 
Tike  defendants,  however,  had  since  that  date  con- 
tinned  to  sell  their  beer  with  their  above  described 
label  on  the  bottles.  It  appeared  from  the  evidence 
that  the  defendants  had  no  export  trade,  and  that  the 
present  local  area  of  the  defendants'  trade  differed 
from  that  of  the  plaintiffs ;  but  that  both  the  plain- 
tiffs and  the  defendants  had  recently  opened  out 
bosinesses  in  the  north  of  London,  and  that  it  was 
rery  probable  that  the  two  would  come  in  contact 
there.  There  was  no  evidence  that  any  customers  of 
the  plaintiflb  had  been  diverted  or  misled  into  buying 
the  defendants*  beer  for  that  of  the  plaintiffs*. 

The  plaintiff)!  having  recently  discovered  that  the 
defendimts  were  selling  beer  in  bottles  having  on 
them  the  above- descrilM  label  of  the  defendants, 
brought  an  action  for  an  injunction  to  restrain  the 
defendants  infringing  the  plaintiffs'  registered  trade- 
marks, and  from  passing  off  the  ale  and  beer  of  the 
defendants  as  the  ale  and  beer  of  the  plaintiff.  The 
defendants  thermipon  moved  to  have  the  Trade-Marks 
Hegister  rectified  by  having  the  words  **  John  Bull  '* 
expunged  from  the  plaintSb*  registered  trade-mark ; 
and  the  defendants  also  denied  that  they  passed  off 
their  ale  and  beer  as  and  for  the  ale  and  beer  of  the 
plainttffB. 

The  plaintiffs*  action  and  the  defendants*  motion 
«me  on  for  hearing  together  before  Kekewich,  J. 
During  the  progress  of  the  trial,  it  for  the  first  time 
eame  to  light  that  the  words  *'  John  Bull  *'  in  connec- 


tion with  beer  had  first  been  used  by  Lof  thouse  & 
Bell,  a  firm  of  Sheffield  brewers,  from  1875  until 
1890,  but  this  firm  had  not  used  any  picture  in  con- 
nection with  the  words,  nor  had  this  firm  registered 
the  words  as  a  trade-mark ;  and  in  1890  the  Sheffield 
firm  abandoned  the  use  of  the  name  **  John  Bull  **  in 
connection  with  beer.  None  of  the  parties  to  the 
present  litigation  were  aware  of  these  facts,  and  they 
were  only  brought  out  by  a  communication  made  to 
the  judge  during  the  progress  of  the  trial  by  a  Shef- 
field person,  and  of  which  the  judge  informed  the 
parties  in  litigation.  The  information  thus  received 
having  been  verified,  Kekewich,  J.,  hdd  that  the  use 
by  the  Sheffield  firm  of  the  trade  term  "John  BuU** 
would,  if  it  bad  been  known,  have  prevented  the 
plaintiffs  obtaining  registration  of  their  trade-marks ; 
and  he  decided  that  the  plaintiffs  had  no  right  to 
have  the  words  "John  Bull'*  on  their  trade-marks, 
and  ordered  the  register  to  be  rectified  by  expunging 
those  words ;  he  also  held  that,  apart  from  the  user 
of  Uiese  words,  there  was  no  danger  of  the  defendants* 
beer  being  mistaken  or  passed  off  as  and  for  the  plain- 
tiffs', and  he  accordingly  dismissed  the  plaintiffs* 
action. 
The  plaintiffs  appealed. 

Sir  Horace  Davey,  Q.C.,  Warmington,  Q.C.,  and 
Israel  Davis,  for  the  appellants. 

Benshaw,  Q.C,  Hopkinson,  Q,C,,  and  Ingle  Joyce, 
for  the  respondents. 

The  following  cases  were  cited  i—Mitchdl  v.  Henry, 
15  Ch.  D.  181,  at  p.  190,  29  W.  R.  Dig.  221 ;  Bead 
V.  Bichardson,  45  L.  T.  N.  S.  54,  29  W.  R.  Dig.  223 ; 
Johnston  v.  Orr-Eiuing,  30  W.  R.  417,  7  App.  Cas. 
219,  per  Lord  Selbome,  at  p.  245;  Beddatvay  v. 
Bentham  Hemp  Spinning  Co,,  [1892]  2  Q.  B.  639. 
41  W.  R.  Dig.  253;  Dunnachie  v.  Young,  10  Ct.  of 
Sees.  Cas..  4th  series,  874 ;  Ford  v.  Foster,  20  W.  R. 
818,  L.  R.  7  Ch.  App.  611;  In  re  Dunn's  Trade- 
Mark,  Eno  v.  Dunn,  39  W.  R.  161,  41  Ch.  D.  439,  15 
App.  Cas.  252 ;  In  re  Atkins'  Trade-Mark,  3  Rep.  Pat. 
Cas.  164 ;  In  re  Hudson's  Trade-Marks,  34  W.  R.  616, 
32  Ch.  D.  311,  3  Rep.  Pat.  Cas.  155 ;  In  re  Apollinaris 
Trade-Mark,  39  W.  R.  309.  [1891]  1  Ch.  I ;  In  re 
Hyde  &  Co.'s  Trade-Mark,  26  W.  R.  625.  7  Ch.  D.  724 ; 
McAndrew  v.  BasseU,  12  W.  R.  777,  4  De  G.  J.  &  8., 
at  p.  384 ;  Montgomery  v.  Thompson,  37  W.  R.  637.  41 
Ch.  D.  35,  [1891]  A.  C.  217,  39  W.  R.  Dig,  235 ; 
Bodgers  v.  Bodgers,  22  W.  R.  887  ;  In  re  Htaton's 
Trade-Mark,  32  W.  R.  951,  27  Ch.  D.  570  ;  In  re 
Walkden  Aerated  Waters  Application,  54  L.  J.  Ch. 
394  n ;  In  re  Bradley,  9  Rep.  Pat.  Cas.  205. 

Car.  adv,  vuH, 

May  9. — Lindley,  L.J. — [The  Lord  Justice  stated 
the  facts  as  above  set  out,  and  proceeded : — "}  Now, 
I  will  assume  that  if  Lofthouse  &  Bell  had  objected 
in  1879  to  the  words  "  John  Bull  brand  *'  in  the  mark 
then  registered  by  the  plaintiffs  those  words  would  not 
have  been  allowed  on  the  register.  I  will  also  assume 
that  if  Messrs.  Lof  Uiouse  &  Bell  had  applied  in  proper 
time  to  have  those  words  expunged  from  the  register 
they  would  have  succeeded  in  their  application.  But, 
assuming  all  this,  it  is,  in  my  opinion,  clear  that  under 
the  Act  38  &  39  Vict.  c.  91  no  one  else  had  any  right  to 
complain  of  the  use  of  those  words  by  the  plaintiffs  as 
additions  to  their  trade-mark.  The  trade-mark  was 
the  picture  of  John  Bull,  but  the  words  **  John  Bull 
brand"  might  be  added:  see  section  10,  and  Jn  re 
Hudson's  Trade-Marks  and  In  re  Atkins'  Trade-Mark, 

It  is  all-important  to  bear  in  mind  that  this  is  not 
a  case  in  which  the  court  is  asked  to  expunge  from 
the  register  a  trade-mark  which  does  not  oome  within 
the   statutory  definition,  and  whioh  therefore   the 
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CoimT  OF  Affeal. 


Paine  &  Co.  v.  Daniells  &  Sons*  Bbeweries. 


Court  of  Afpeal. 


registrar  had  no  power  to  register.  This  case  is  not 
like  the  case  of  Thompson  v.  Montgomery  ^  where  the 
court  struck  off  *'  Stone  Ale "  on  the  ground  that 
those  words  were  not  a  trade-mark  and  ouffht  not 
therefore  to  be  on  the  register  as  a  trade-mark.  The 
mark  20,352,  registered  in  1879,  is  free  from  all  such 
objection,  and  the  words  '^  John  Bull  brand*'  never 
having  been  complained  of  by  the  only  persons 
who  had  any  right  to  complain  of  them,  the  mark 
with  them  ought,  in  my  opinion,  to  be  allowed  to 
stand  unentered.  The  mark  53,522,  registered  in  May, 
1886,  is  only  objectionable  to  the  defendants  inasmuch 
as  it  embodies  the  old  trade-mark  of  1879,  and  con- 
tains the  words  '*  John  Bull  brand*'  round  the  figure 
of  John  Bull.  To  strike  out  the  words  in  question  in 
the  later  mark  without  striking  them  out  from  the 
first  mark  would,  however,  be  an  idle*  proceeding 
which  the  court  could  hardly  be  expected  to  take, 
having  regard  to  the  wide  discretion  conferred 
upon  it  by  the  90th  section  of  the  Act  of  1883. 
Quite  apart,  therefore,  from  all  considerations 
arising  from  the  conduct  of  the  defendants,  to 
which  I  shall  refer  presently,  the  plaintiffs*  marks 
20,352  and  53,522  must  be  treated  as  duly  registered 
trade-marks,  with  the  lawful  addition  of  the  words 
**  John  Bull  brand  *' ;  and  the  order  of  Kekewich,  J., 
directing  the  removal  from  the  register  of  those  words 
must  bo  reversed. 

The  next  question  is  whether  the  plaintiffs  are 
entitled  to  any  relief  against  the  defendants  in  respect 
of  what  they  have  done  or  in  respect  of  what  they 
claim  the  right  to  do  and  threaten  and  intend  to  do 
in  future.    As  regards  the  past  the  plaintiffs  have 
not  suffered  any  damage  nor  do  they  ask  for  damages. 
But  as  regards  the  future  they  claim  to  be  entitled  to 
an  injunction,  and  in  my  opinion  they  are  so  entitled. 
Kekewich,    J.,    thought   ochewise,    and   if    I    had 
come  to  the  same  conclusion  as  he  on  the  invalidity 
of  the  plaintiffs'  title  to  their  trade-marks  as  re- 
gistered, I  should  noi  have  differed  from  him  on  the 
right  of  the  plaintiffs  to  relief  in  their  action.    Their 
right  to  such  relief  is,  however,  a  necessary  con- 
sequence   of     their     ris^ht    to    their    marks    with 
the  words  **  John  Bull  brand"  as  registered.    To 
make  this  plain  it  is  necessary  to  advert  to  what 
the  defendants  claim  the  right  to  do.    The  facts  are 
very  peculiar.    The  def endanta  have,  in  my  opinion, 
clearly  proved  that  when  their  predecessors  selected 
the  design  for  their  label  they  knew  nothing  whatever 
of  the  plaintiffs'  labels,  and  were  quite  ignorant  of 
the  fact  that  the  plaintiffs  or  any  one  else  brewed  and 
sold  ale  or  beer  known  as  **  John  Bull"  ale  or  beer. 
Both  the  picture  and  the  words  **  John  Bull,"  selected 
for  and  approved  by  Messrs.  Daniells,  were  so  selected 
and  approved  in  perfect  good  faith  and  without  the 
slightest  intention  of  passing  their  beer  off  as  the 
beer  of    the  plaintiffs,   of    whom,   in  fact,  Messrs. 
Daniels  had  never  heard.     The  label  so  selected  and 
approved  was  intended  to  be  registered,  no  doubt,  as 
a  trade-mark.    The  word  registered  was  ordered  to 
be  printed  on  the  label,  and  this  was  done.    The 
label  was    then  sent  to    London   for    registration. 
This  was  in  August  or  September,  1884.     On  the  13th 
of    October,  1884,  it   was  registered  at  Stationers' 
Hall,  which,  of  course,  was  of  no  use.    When  Messrs. 
Daniells  first  used  these  labels  in  their  business  is  not 
clear,  but  they  used  them  in  1884  or  1885,  and  they 
and  the  defendants  have  continued  to  use  them  ever 
since.      Whether   Messrs.    Daniells    realized    before 
the  12th  of  August,  1885,  that  they  had  no  registered 
trade-mark  I  do  not  know;  but  on  the  12th  of  August, 
1885,  they  were  distinctly  informed  that  they  had 
not.     But   as    the   label   had    been   registered   at 
Stationers'  Hall  the  label  was  not  discontinued,  and 
the  word  registered  was  kept  on  it  as  before. 


Messrs.  Daniells,  having  been  informed  that  their 
label   had    not  been    registered    as .  a    trade-mark, 
gave  instructions  to  have  it  so  registered.    Applica- 
tion was    made  accordingly,  but    their  application 
was  opposed  by  the  plaintiffs.     In  September,  1885, 
Messrs.     Daniells     learned    the     existence    of    the 
plaintiffs*    trade-marks.       In    consequence    of    the 
plaintiffs*  opposition  the  defendants*  label  has  never 
been  registered  as  a  trade-mark,  nor  has  their  picture 
been  so  registered  without  the  words  **John  Bull,** 
which  Messrs.  Daniells  offered  to  withdraw.    Notwith- 
standing all  this,  Messrs.  Daniells  have  persisted  in 
using  their  label,  and  the  defendants,  who  have  bought 
their  business,  still  persist  in  using  it.     Honestly  as 
Messrs-  Daniels  were  acting  when  they  first  adopted 
their  label,  their  conduct  since  September,  1885,  admits 
of  no  excuse.     Since  that  time,  at  all  events,  they  first 
and  their  company  afterwards    have  wilfully    and 
persistently  asserted  themselves  to  be  the  owners  of  a 
registered  trade-mark  for  beer  consisting  of  a  picture 
of    John   Bull  and  with  the  words   **  John    Bull" 
accompanying  the  picture ;  and  the  defendants  have 
done  this  knowing  that  they  w^re  not  such  owners  and 
knowing  that  the  plaintiffs  were  the  only  persons  on 
the  register  as  owners  of  a  trade-mark  consisting  of  a 
picture  of  John  Bull  with   the  words  **  John   Bull 
brand  "  underneath  it.     This  conduct  on  the  part  of 
the  defendants  is,  in  my  opinion,  a  distinct  infringe- 
ment of  the  rights  of  the  plaintiffs.     The  defendants* 
label    with    the    word     "registered"     on    it   is    a 
disparagement  of  the  plaintiffs*  title  to  their  mark 
and  words  as  registerea.    The  defendants*  combina- 
tion of  a  picture  of  John  Bull  and  the  words  **  John 
Bull"     underneath     it,    even     without    the     word 
**  registered,"  is,  in  my  opinion,  an  infringement  of 
the  plaintiffs*  right  to  a   similar  combination,  and  is 
calculated  to  mislead  the  public.    I  do  not  go  the 
length  of    saying  that  the  plaintiffs  are  the  only 
persons  entitled  to  a  picture  of  John  Bull  in  connection 
with  ale  or  beer,  nor  that  they  alone  can  put  the 
words  *' John  Bull"  on  bottles  of  ale  or  boer,  for  it 
may  be  possible  to  use  these  words  and  yet  not  mis- 
lead, though  it  will  not  be  easy  to  do  so.     This  is 
a  case  in  which  the  defendants*  label  must  be  taken 
as  a  whole,   and    so   taken   this    label   is,   in    mv 
opinion,  an  infringement  of  the  plaintiffs*  rights,  and 
is  calculated  seriously  to  injure  them  in  their  busi  • 
ness.     It  is  true  that  there  is  no  proof  that  as  yet  tlie 
defendants*  beer  has  ever  been  taken  for  the  plain- 
tiffs* beer ;    but  that  may  well  be  only  because  the 
business  of  the  defendants  is  as  yet  confined  to  the 
Eastern  counties  and  a  small  part  of  London.     If  the 
defendants*  business  were  to  develop,  and  they  were 
not  restrained  from  using  their  labels  ^dth  the  words 
**  John  Bull,  registered  "  upon  them,  I  think  that  their 
mark  probably  would  deceive  the  public,  and  induce 
them  to  mistake  the  defendants'  beer  for  the  plain- 
tiffis'.     I  come  to  this  conclusion  from  the  evidence, 
and  from  the  word  **  registered  "  in  conjunction  with 
the  picture  of  John  Bull  and  the  words  •*  John  Bull," 
all  of  which  liie  defendants  persist  in  using.     It  is 
imnecessary  to  consider  what  the   plaintiffs*  rights 
would  have  been  if  the  defendants*  conduct  had  been 
different  from  what  it  has  been  ;  but,  guided  by  the 
principles  eiqplained  emd  acted  upon  in  Johnston  v. 
Orr-Ewing,  blazengerv,  Feltham,  6  Rep.  Pat.  Gas.  531, 
Montgomery  v.  Thompson^  and  Reddaway  v.  Beniham, 
[1892]  2  Q.  B.,  at  p.  644,  the  plaintiffs  are  entitled  to 
an  injimction. 

The  plaintiffs,  being  thus  successful,  are,  in  my 
opinion,  entitled  to  the  costs,  both  here  and  below, 
of  their  own  action  and  of  the  defendants*  application 
to  rectify  the  register  in  respect  of  the  marks  20,352 
and  53,522. 
The  following  will  be  the  order :— "  Discharge  the 
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order  of  the  Ist  of  Febmary,  1893,  direotmg  the  rec- 
tification of  the  register  in  respect  of  the  plaintiffs* 
trade-marks  Nos.  20,352  and  53,522,  with  Costs  here 
and  below ;  rcTerse  the  judgment  in  the  action  so  far 
as  the  same  relates  to  the  aforesaid  trade-marks,  with 
costs  here  and  below;  and  restrain  the  defendants, 
thar  servants  and  agents,  from  using  the  trade-marks 
marked  F  in  the  labels  referred  to  in  the  plaintiffs* 
intenogatories  of  the  27th  of  Mav,  1892,  and  from 
otherwise  infringing  the  plaintiffs  registered  trade- 
marks aforesaid,  and  from  doing  any  act  calculated 
to  pass  off  ale  or  beer  made  by  the  defendants  as  ale 
or  beer  made  by  the  plaintiffs.** 

BowEK,  L.J. — The  action  is  brought  to  obtain  re- 
lief on  two  wholly  separate  and  distinct  grounds. 
Hie  plaintiffs  in  the  first  place  allege  that  the  defend- 
ants, who  are  also  manufacturers  of  beer,  but  who 
have  no  registered  trade-mark,  either  have  passed 
dfor  at  all  events  intend  to  pass  off  their  own  beer 
asheerof  the  plaintiffs*  manufacture,  and  claim  an 
iojanction  on  that  ground.  In  the  second  place  the 
phintifFi  insist  that  their  specific  trade-marks  are  in- 
fringed. The  conduct  of  the  defendants,  which  gives 
rise  to  the  above  complaints,  is  as  follows :  for  some 
years  they  hare  been  using  in  the  sale  of  their  bottled 
beer  a  label,  consisting  of  a  man,  to  whom  the  name  of 
Jcim  Boll  would  not  certainly  be  inappropriate,  sit- 
ting OB  1^  cade  with  beer  on  a  table  b^de  him,  and  a 
boU  terrier  at  his  feet.  Under  the  picture  the  defend- 
ants plaoe  the  words,  "  John  Bull,  registered.**  The 
plaintiffs  complain  of  tiiis  as  being  a  fraud  upon  their 
rights  at  common  law,  and  also  as  being  an  infringe- 
ment of  Uieir  q>ecific  trade-marks.  On  the  other 
hand  the  defendants  move  to  expunge  from  thex^ain- 
tiffs*  trade-marks  the  words  **  John  Bull.** 

It  is  obvious  that  imtil  the  title  of  the  plaintiffii  to 
retam  these  words  **  John  Bull  **  as  part  and  parcel  of 
their  own  trade-marks  is  decided  it  is  impossible  to 
ascertain  the  exact  rights  of  the  parties  as  regards  the 
grievanoes  complained  of  in  the  action. 

The  learned  judge  gave  effect  to  the  motion  of  the 
defendants :  expung^  the  words  '*  John  Bull  '*  from 
the  plaintiffs'  tnide-marks,  and,  having  done  so,  came 
M  a  natural  logical  consequence  to  the  conclusion 
that  the  plaintiffs  in  respect  of  the  alleged  grievances 
had  nothing  to  complain  of.  Having  no  right  to  the 
words  **  John  Bull,"  they  could  not  prevent  the  use 
of  Booh  words  by  others. 

The  first  and  all-important  matter  to  consider  is  on 
what  groonds  the  learned  judge  deprived  the  plain- 
tiff* of  this  essential  portion  of  their  registered  trade- 
maik,  and  set  the  defendants  at  liberty  to  use  it.  He 
did  80  on  the  following  grounds.  At  the  time  when 
the  plaintiffs,  in  1879,  were  registering  their  first 
trade-mark,  a  Sheffield  firm,  Lofthouse  &  Bell, 
unknown  to  the  plaintiffs  and  to  everyone  else 
ooDoemed  in  this  litigation,  were,  as  a  fact,  selling 
heer  as  John  BuU  beer  in  Sheffield  and  the  immediate 
neighbourhood,  though  without  any  registered  trade- 
ottrk.  This  fact  would  no  doubt  have  entitled 
the  Sheffield  firm  in  1879  to  oppose,  and  I  will 
Aenuoe  f though  for  the  purpose  of  the  case  only) 
sQcoessfnlly  oppose  the  registration  of  the  plaintiffs 
trade-mark  so  far  as  regards  the  inscription  *'  John 
Boll  brand.**  The  fact  was  unknown  to  the  plaintiffs 
when  they  registered;  and  as  the  Sheffield  firm  at 
the  time  of  the  present  action  and  motion  had  dis- 
oontinQed  the  sale  of  the  beer  and  the  use  of  the  name 
in  question,  their  user  would  probably  have  remained 
onloiown  had  not  somebody  at  Sheffield,  conceiving 
the  (arcumstance  to  be  material,  telegraphed  to  the 
learned  judge  in  the  middle  of  the  triid.  He  thought 
^e  informatioa  important,  and  on  its  being  verified 
he  decided  tiie  Htigation  before  him  on  Ihe  strength 
of  it.   He  held  that  the  use  by  the  Sheffield  firm  of 


the  trade  term  **John  Bull**  would,  if  it  had  been 
known,  have  prevented  the  registration  by  the  plain- 
tiffs of  their  1879  and  1886  trade-marks;  and  he 
rectified  the  register  by  the  light  of  this  view,  striking 
off  the  term  **  John  Bull'*  from  the  plaintiffs*  trade- 
mark. **  John  Bull**  being  gone  from  the  plaintiffs* 
trade-mark,  it  followed,  in  his  opinion,  that  the  use  by 
the  defendants  of  the  expression  **John  Bull, 
registered,'*  was  not  an  infringement  of  the  plainti£&* 
trade-mark  as  rectified,  and  that  there  was  no  evi- 
dence on  which  he  could  grant  an  injunction  a^inst 
the  defendants  to  restrain  them  from  passing  off  beer 
as  beer  of  the  plaintiffs'  manufacture.  The  very  use 
of  the  term  "John  Bull  beer  "  by  the  Sheffield  firm 
prior  to  the  first  trade-mark  of  the  plaintiffs  proves 
beyond  doubt  that  the  Sheffield  firm  could  have 
opposed,  and  possibly  successfully,  the  plaintiffs* 
registration  of  that  trade- mark.  On  the  other  hand, 
the  Sheffield  firm  did  not — as  it  happened--  oppose  it ; 
and  previously  to  the  present  motion  to  expunge  the 
term  "John  Bull**  the  Sheffield  firm  have  dis- 
continued the  manufacture  of  their  John  Bull  beer. 
The  defendants*  application  to  expunge  these  woi-ds 
is  made  under  section  90  of  the  Act  of  1883,  which 
confers  upon  the  court  a  plenary  jurisdiction  in  the 
matter — a  discretion  to  be  exercised  no  doubt  upon 
judicial  principles — but  still  a  discretion. 

Before  deteraiining  in  what  manner  and  to  what 
extent  this  discretion  to  rectify  should  be  exercised  it 
may  be  necessary  for  the  purposes  of  our  decision  to 
consider  under  what  circumstances  we  are  asked  to 
make  the  rectification,  and  by  whom  the  application 
to  rectify  is  made. 

The  defendants,  by  a  coincidence — which,  although 
singular,  is  nevertheless  on  the  evidence  in  the  case 
proved  to  be  innocent,   and  free  from  suspicion  of 
fraud — selected  some  years  ago  a  design  and  picture 
for  their  own  beer  lab^  which  is  not  unlike  that  of 
the  plaintiffs.    The  defendants  added  to  their  label 
the  words  "  John  Bull,  registered.**    To  any  ordinary 
mind,  this  would  convey,  and  must,  I  think,  have 
been  intended  to  convey,  to  ike  minds  of  ordinary 
purchasers  the  impression  that  the  defendants  had  a 
registered  trade-mark  of  which  "  John  Bull "  formed 
a  part.    This  was,  and  is,  absolutely  imtrue.    The 
defendants  possess  no  such    trade-mark,    nor    any 
registered   trade-mark    at  all.      They  did,    indeed, 
register  the  so-called  mark  at  Stationers'  Hall  on 
the   13th  of    October,    1884,   but  this  was  not  the 
registration  of  a  trade-mark,  and  could  not  honestly 
be  represented  as  such.     In  September,  1885,  ^e 
defendants  made*  an  abortive  attempt  to  register  such 
a  trade-mark,  an  attempt  which  was  defeated  by  the 
opposition  of  the  plaintiffs,  and  it  is  proved  up  to  the 
hilt  that  the  defendants  at  this  date—if  not  before — 
became  aware  of  the  plaintiffs*  first  trade-marks  which 
are  now  in  question.     Nevertheless,  they  continued 
(knowing  that  the  plaintiffs  had  a  John  Bull  trade- 
mark and  picture)  to  sell  their  beer  as  "  John  Bull, 
registered."     From  and  after  1885  they  must  have 
known,  not  merely  that  they  were  guilty  of  a  mis- 
representation, but  that  it  was  a  misrepresentation 
which  might  injure  the  plaintiffs.    They  nevertheless 
continued  to  put  forward  the  misleading  assertion. 
Have  they,   under  these  circumstances,  a  right  to 
insist    that    the    plaintiffs'    trade-mark    shomd    be 
rectified  on  the  mere  ground  of  the  prior  user  by  the 
Sheffield  firm — a  user  existing  in  1879,  but  now  long 
since  discontinued  ?    This  raises  an  important  ques- 
tion of  principle  as  to  the  lines  on  which  the  court 
should  act  in  exercising  the  discretion  conferred  upon 
it  by  section  90  of  the  Act  of  1883. 

The  purity  of  the  Begister  of  Trade-marks— if  one 
may  use  the  expression — ^is  of  much  importance  to 
trade  in  general,  quite  apart   from  the  merits  or 
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demerits  of  particular  litigants.  If  on  a  motion  like 
tlie  present  the  attention  of  the  court  is  called  to  an 
entiy  on  the  register  of  a  trade-mark  which  cannot  in 
law  oe  justified  as  a  trade-mark,  it  seems  to  me  that 
the  court's  duty  may  well  be  —  whatever  the 
demerits  of  the  applicant — to  purify  the  register  and 
to  expunge  the  illegal  entry  in  the  interests  of  trade, 
as  was  done  in  Montgomery  v.  Thompson  {Stone  Ale 
case).  As  a  rule  the  court  being  seis^  of  the  matter 
would  doubtless  put  an  end  to  the  existence  of  a 
trade-mark  which  could  not  possibly  be  justified  by 
law.  But  the  matter  is  wholly  dmerent  when  the 
trade-mark  complained  of  is  one  which  is  not  in  itself 
illegal  or  improper,  although  at  the  date  of  the  regis- 
tration its  registration  might  have  been,  perhaps 
successfully  opposed  by  some  third  party  who  did  not 
in  fact  oppose  it.  In  such  a  case  the  defect  in  the 
register  is  not  a  defect  of  which  the  law  is  bound  to 
take  cognizance  at  the  instance  of  every  complainant. 
Consent  by  the  Sheffield  company  would  in  the 
present  case  have  removed  all  dimcmty  in  the  way  of 
the  registration  of  the  plaintiffs'  trade-mark.  The 
defendants  hfi^ye  no  right,  as  it  appears  to  me,  to  take 
the  point  that  such  consent  was  not  in  fact  shown  to 
have  been  given  by  the  Sheffield  firm  in  order  to 
displace  a  trade-mark  which  they  have  been  mean- 
while dishonestly  infringing.  I  am  of  opinion  that 
the  court  is  not  bound  under  section  90  of  the  Act  of 
1883  on  the  application  of  an  unmeritorious  applicant  to 
displace  an  entry  on  the  register  which  on  the  face  of 
it  IS  not  illegal  because  the  original  registration 
might  have  been  opposed  on  the  ground  of  prior  user 
by  a  third  person,  who  never  opposed  it  on  any  such 
ground,  and  who  at  the  time  of  the  motion  to  rectify 
has  discontinued  his  user. 

The  motion  to  expunge  the  words  ''John  Bull" 
from  the  two  trade-marks  of  the  plaintiffs  ou^ht 
accordingly,  I  think,  to  have  failed  and  not  succeeded 
before  Kekewich,  J.  And  the  plaintiffs  are  entitled 
on  this  appeal  to  have  this  portion  of  tiieir  trade- 
marks retamed. 

If  this  view  be  correct  it  has  a  conclusive  effect  on 
the  determination  of  the  question  raised  in  the  plain- 
tiffis'  action.  It  is  perfectly  true  that  the  present  area 
of  the  defendants'  trade  differs  from  that  of  the  plain- 
tiffii,  fidthough  in  the  north  of  London  the  two  trades 
are  be^niug  to  overlap.  It  is  equally  true  that 
there  is  no  evidence  of  any  customers  of  the 
plaintiffs  having  been  diverted  or  mislead;  as, 
indeed,  there  is  no  evidence  that  the  defendants  are 
about  to  embark  on  export  trade. and  to  compete 
abroad  with  the  plaintiffis.  But  the  fact  remains  that 
the  defendants  not  only  appropriate  part  of  a  trade- 
mark which,  on  the  above  view,  belongs  to  the  plain- 
tiffs, but  actually  emphasize  their  appropriation  by  a 
falsehood  to  the  eSkct  that  theirs  is  a  registered 
mark.  The  only  registered  Johh  Bull  mark  belongs 
to  the  plaintiffs,  yet  the  defendants  sell  their  beer 
under  the  appdlation  of  "John  Bull,  registered," 
and  they  do  this  knowing  that  the  plaintiffs  have  a 
registered  *'  John  BuU  "  mark.  I  thmk  they  must  be 
ready,  if  not  anxious,  to  appropriate  to  themselves 
the  benefit  of  the  plaintiffs  registration  for  some 
purposes  of  their  own,  remote  or  immediate — and  on 
this  simple  and  plain  ground  I  hold  that  the  plaintiffs 
in  this  action  are  entided  to  an  injunction  to  the  ex- 
tent and  framed  in  the  terms  which  we  have  settled, 
and  which  will  be  found  in  Lindley,  L.J.'s  judgment. 

Kat,  L.J. — The  plaintiffs  sue  to  restrain  the  de- 
fendants from  infringing  certain  registered  trade- 
marks and  also  to  prevent  them  from  passing  off  their 
beer  as  beer  manufactured  by  the  plaintiffs.  The 
defendants  move  to  expunge  the  plaintiffs'  trade- 
marks from  the  register. 


It  is  convenient  to  deal  first  with  the  defendants* 
motion.  The  learned  judge  has  altered  the  plaintiffis* 
trade-marks  as  on  the  register  by  striking  out  from 
them  the  words  **  John  BuU  " ;  this  he  did  under  the 
discretionary  power  given  to  the  court  by  section  90 
of  the  Act  of  1883. 

The  evidence  establishes  that  when  the  plaintifik 
adopted  the  representation  of  **  John  Bull  "  for  tbeir 
bottled  beer,  that  name  was  not  in  general  use  for 
beer,  nor,  indeed,  in  use  at  all,  except  that  from  1875 
or  1876  to  1890  a  firm  of  brewers  at  Sheffield  used 
the  name  of  John  Btdl  for  a  strong  ale  brewed  by 
them ;  such  use  was  confined  to  Sheffield  and  an  area 
comprised  within  a  radius  of  sixteen  miles  from  that 
town.  The  plaintiffs  were  certainly  ignorant  of  such 
user.  It  came  to  an  end  by  the  abandonment  of  the 
name  by  the  Sheffield  firm  in  1890.  There  is  no  otiier 
evidence  that  the  name  was  ever  used  for  beer  at  the 
time  when  it  was  adopted  by  the  plaintiffs.  They  first, 
in  1879,  registered  a  picture  of  a  stout  man  in  top- 
boots  standing  with  his  hands  in  his  pockets,  with 
the  words  "John  Bull  brand."  Their  beer,  having 
this  label,  became  known  as  John  Bull  beer,  and  in 
1886  they  put  a  label  round  the  figure  and  added 
other  words  to  the  words  John  Bull,  and  registered 
this  new  label. 

Now  at  this  time  the  Sheffield  firm  were  stiU  using 
the  name  John  Bull;  thev  had  not  registered  any 
label  with  that  name.  Undoubtedly  under  section  90 
the  court  has  a  discretion  as  to  expunging  or  altering 
a  trade-mark.  The  learned  judge  seems  to  have 
taken  the  view  that  if  the  user  of  the  name  John 
Bull  by  the  Sheffield  firm  had  been  made  known  to 
iihe  Comptroller  in  1879  he  would  not,  or  ought  not 
to.  have  allowed  the  plaintiffs  to  register  a  trade- 
mark containing  those  words.  But,  assuming  that  to 
be  so,  I  do  not  think  it  necessarily  follows  that  the 
words  Jolm  Bull  should  now  be  expunged  from  their 
trade-mark.  As  I  am  satisfied  that  these  words  were 
adopted  by  the  plaintiffs  without  any  knowledge  that 
they  had  been  used  as  a  designation  of  ale  or  beer  by 
the  Sheffield  firm  or  any  other  persons ;  as  there  is  no 
evidence  that  the  plaintiffs'  use  of  them  has  ever 
misled  anyone  or  was  calculated  to  mislead ;  and  as 
the  Sheffield  firm  abandoned  the»  use  of  these  words 
in  1890,  I  can  see  no  objection  to  the  plaintiffs  now 
retaining  their  trade-marks  with  these  words  upon 
them ;  and,  therefore,  exercising  the  discretion  given 
to  the  court  by  section  90,  I  do  not  think  the  oourt 
should  now  order  these  words  to  be  expunged  from 
the  plaintiffis'  trade- marks. 

The  defendants  have  used  and  are  using  a  labd 
which  has  upon  it  a  sitting  figure  with  the  words 
**  JolmBull" ;  it  also  has  upon  it  the  word  "registered." 
The  defendants  did  apply  for  registration,  but  this 
was  refused.  They  have,  nevertheless,  and  notwith- 
standing that  they  have  known  for  many  months  of 
the  plamtiffs'  registered  trade-marks,  continued  to 
use  this  label  with  the  word  ** registered"  upon  it 
That  is  an  untrue  representation.  If  it  means  any- 
thing it  means  that  the  defendants  are  the  owners  of 
the  registered  trade-mark  of  John  Bull  for  bottled 
beer.  But  the  plaintiffs  are  the  only  persons  who 
own  a  I'egistered  trade-mark  of  that  kind.  Such  a 
user  by  the  defendants,  with  the  knowledge  of  the 
facts  which  they  possessed,  seems  to  me  to  be  a 
fraudulent  proceieding.  The  areas  within  which  the 
plaintiffs  and  the  defendants  carry  on  their  trade 
approach  in  the  north  of  London,  if  they  do  not 
ah-eady  overlap.  I  think  that  the  plaintifl^  will  most 
probably  be  damnified  if  the  practice  of  the  defend- 
ants is  continued.  I  think,  therefore,  that  an  in- 
junction ought  to  be  granted  to  prevent  the  defendants 
usins;  their  present  labds,  which  have  the  words 
**John  BuU"    and  "registered"  upon  them,.^aid 


VoLXLH;      ikov.  is.  isw.)       THE  WEEKLY  REPORTER; 


45 


High  Court. 


In  re  Ailesbury  Settled  Estates. 


High  Court. 


from  in  any  other  mode  infringing  the  registered 
^tide-marks  of  the  plaintiffs,  and  from  doing  any 
other  act  which  may  induce  the  pablic  to  believe  that 
the  ale  or  beer  made  by  them  is  ale  or  beer  of  the 
plMntiflfii*  manufacture. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Hahes^   Trustramy  & 

Solicitors  for  the  respondents,  fT.   IT.  Palmer y  for 
iUn4ij  it  Sony  Colchester. 


3^igfl  (ffourt  of  Sustice. 


Div.  } 


July  27,  1893. 


Chan.  Div, 
Stirling, 

In  re  AlLESBURY  SETTLED  ESTATES,   (a.) 

Xtudar  and  purchaser — Settled  land — Sale  by  tenant  for 
life  —  Consent  of  assignee  for  value  —  Summons  for 
resaBsion  of  contract — Service  of  summons — Practice — 
MHed  Land  Acty  1882  (45  <fc  46  Vict.  c.  38),  s.  31, 
mb-iedion  3  ;  s.  46,  sub -section  5  ;  s.  50,  sub-sections 
1.  ^—SeUled  Zand  Act  RuleSy  1882,  r.  ^—Settled 
Land  Acty  1890  (53  &  54  Vict.  c.  69),  s.  4. 

A  tenant  for  life  contracted  to  sell  the  settled  estates 
frte  from  incumhrar^ces.  His  vnfcy  who  claimed  to  be 
an  attignee  for  value  of  his  life  interest^  was  not  a  party 
U)  the  contract,  and  refused  to  consent  to  the  sale.  The 
pttrchater  took  out  a  summons  under  the  Settled  Land 
Adi  and  the  Vendor  and  Purchaser  Act  asking  for  a 
d^daration  whether  her  consent  was  necessary  and  had 
httii  obtained,  and  that,  if  it  was  necessary  and  had  not 
h(en  obtained,  he  was  efititled  at  his  option  to  rescind  the 
f*mtract  or  to  have  specific  performance,  with  compensa- 
tion. The  summons  was  served  on  the  vendor  and  also 
<ni  his  wife.  She  appeared,  and,  on  the  hearing,  ol^'ection 
^9  taken  on  her  behalf  to  the  jurisdiction. 

Held,  tliat  she  had  been  improperly  served  with  the 
^*immons,  and  mitst  be  dismissed  from  the  proceedings. 

Sommons. 

l^is  was  fr  sonunons  taken  out  by  Lord  Iveagh, 
vbo  hud  contracted  to  purchase  the  Savemake  Estate 
frnm  the  Marquis  -of  Ailesbury,  the  tenant  for  life, 
Mking  fur  a  declaration  whether  the  consent  of  the 
Marchioness  oi  Ailesbury  to  the  completion  of  the 
ale  by  the  vendor  was  or  was  not  necessary,  and  had 
or  had  not  been  obtained,  and  that  if  such  consent  was 
i^ft^esary  and  had  not  been  obtained,  Lord  Iveagh 
was  entitled  at  his  option  to  rescind  the  contract  or 
to  have  specific  performance  with  compensation. 

The  summons  was  intituled  both  in  the  matter  of 
the  Settled  Land  Acts,  1882  to  1890,  and  in  the 
inatter  of  the  Vendor  and  Purchaser  Act,  1874,  and 
^  been  served  on  the  Marchioness  of  Ailesbury  and 
h«r  solicitor  as  well  as  upon  the  marquis.  It  appeared 
^^  the  marquis  had  in  July,  1888,  executed  a  post- 
piptial  settlement,  whereby  he  charged  his  life 
inteiest  in  the  settled  estates  with  an  annuity  of 
^»000  a  year  in  favour  of  the  marchioness  during 
their  joint  lives.  The  marchioness,  who  claimed  to 
he  an  assignee  for  value  of  the  marquis's  life  interest, 
alleged  that  she  had  never  given  her  consent  to  the 
•ale  to  lord  Iveagh,  and  refused  to  do  so  imless  pro- 
^i«ion  was  made  for  the  payment  of  her  annuity 
«^  the  arrears  thereof,  amounting  to  about  £15,000, 
«he  never  having  received  anything  in  respect  of  her 
annuity  by  reason  of  prior  charges  upon  the  estates. 

(a.)  Beported  by  W.  A,  G.  Woods,  Esq.,  Barrister- 
at-Law. 


On  the  opening  of  the  summons  the  preliminary 
objection  was  taken  on  her  behalf  that  she  was  not 
a  proper  party  of  the  summons. 

Sir  H.  Davey,  Q.C.,  and  Stallani,  for  Lady  Ailes- 
bury.— ^The  court  has  no  jurisdiction  either  under  the 
Settled  Land  Acts  or  under  the  Vendor  and  Purchaser 
Act  to  make  an  order  binding  on  Lady  Ailesbury, 
inasmuch  as  she  was  not  a  party  to  the  contract  for 
sale.  Under  section  69,  sub-section  4,  of  the  Convey- 
ancing Act,  1881,  notice  of  a  purchaser's  application 
has  in  the  first  instance  to  be  served  on  the  vendor. 
The  Settled  Land  Act,  1882,  by  section  31,  sub-section 
3,  enables  the  court  to  give  directions  respecting  the 
enforcing,  carrying  into  effect,  varying,  or  rescinding 
of  a  contract,  and  by  section  46,  sub-section  5,  pro- 
vides that  on  any  application,  notice  shall  be  served  on 
such  persons,  if  anv,  as  the  court  thinks  fit.  These 
sections,  however,  ao  not  confer  any  new  jurisdiction 
on  the  court.  Lady  Ailesbury's  dami  is  in  priority 
to  that  of  the  vendor,  and  she  could  not  be  made  a 
party  to  an  action  for  specific  performance.  Although 
she  has  entered  an  appearance  and  has  filed  affidavits, 
she  has  not  thereby  consented  to  the  jurisdiction,  for 
she  was  compelled  to  do  so  after  being  served  with 
the  summons.  The  objection  was  taken  in  chambers 
before  the  chief  clerk. 

Hastings,  Q.C.,  and  Spencer  Butler y  for  Lord 
Iveagh. — The  court  has  jurisdiction,  imder  section  31, 
sub-section  3,  and  section  46,  sub-section  5,  of  the 
Settled  Land  Act  of  1882  to  direct  service  of  the  sum- 
mons on  Lady  Ailesbury.  In  Lord  Henry  Bruce  v. 
Marquis  of  Ailesbury,  41  W.  R.  318,  [1892]  A.  C. 
356,  the  House  of  Lords  said  that  the  Act  was  to  be 
treated  as  an  Incumbered  Estates  Act,  but  it  would  be 
very  incomplete  if  a  question  such  as  the  one  now 
under  consideration  could  not  be  determined  imder  it. 
Lady  Ailesbury,  having  entered  an  unconditional 
appearance,  cannot  now  object  to  the  jurisdiction,  and 
even  if  the  summons  was  improperly  served  on  her, 
the  court  can  direct  service  nunc  pro  tunc. 

Buckley,  Q.C.y  and  Cyprian  Williams,  for  Lord 
Ailesburv. — The  question  on  this  summons  is  whether 
Lady  Ailesbury  is  an  assignee  for  vcdue,  or  whether 
she  has  entered  into  a  family  arrangement  within 
section  4  of  the  Settled  Land  Act,  1890,  in  which 
latter  case  she  would  be  bound  by  the  contract  for 
sale.  That  question  is  consequently  within  the  juris- 
diction of  the  court.  The  persons  not  affected  by 
conveyances  and  assignments  under  sections  20  and 
50  of  the  Act  of  1882  are  persons  outside  the  settle- 
ment, and  the  question  here  is  whether  Lady  Ailesbury 
is  such  a  person. 

Oiffard,  Q.C.,  for  the  trustees. 

Sir  H.  Davey,  Q.C.,  replied. 

Stiklino,  J.,  after  statins  the  facts,  continued:— 
The  summons  is  intituled  both  In  the  matter  of  the 
Settled  Land  Acts  and  In  the  matter,  of  the  Vendor 
and  Purchaser  Act,  and  it  is  quite  clear  that  imder 
the  Vendor  and  Purchaser  Act  I  have  full  jurisdic* 
tion  to  decide,  as  between  vendor  and  purchaser,  all 
the  questions  which  are  raised  by  this  summons.  In 
addition  to  the  vendor  the  purchaser  has  seen  fit  to 
serve  with  this  summons  tine  Marchioness  of  Ailes- 
bury and  Mr.  Samuel  Lithgow.  The  Marchioness  of 
Ailesbury  appears ;  Mr.  &muel  Lithj^w  does  not ; 
and  the  question  is  whether  I  have  jurisdiction  to 
decide  as  between  the  purchaser  and  them,  or  either 
of  them,  the  questions  which  are  ndsed  by  the  sum- 
mons. 

Now  it  is  said  that  I  have  jurisdiction  so  to  dedde 
by  virtue  of  section  31,  sub-section  3,  of  the  Settied 
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Land  Act,  1882,  and  section  46,  sub-section  5,  of  the 
same  Act.  The  former  section  provides  that  "  the 
court  may,  on  the  application  of  the  tenant  for  life, 
or  of  any  successor,  or  of  any  person  interested  in 
any  contract,  give  directions  respecting  the  enforc- 
ing, carrying  into  eflPect,  varying,  or  rescinding 
thereof."  That  is  a  power  to  give  directions  respect- 
ing the  enforcing  and  carrying  into  effect,  varying, 
or  rescinding  a  contract — to  give  directions,  and 
directions  only.  Then  it  is  said  that  under  section 
46  the  court  has  power  on  any  application  to  direct 
notice  to  be  served  on  such  persons,  if  any,  as  the 
court  thinks  fit.  I  assume  that  the  court  has  power 
to  give  directions  in  the  present  case  for  the  service 
on  the  Marchioness  of  Ailesbury,  who  claims  to  be  in 
the  position  of  an  assignee  for  value  of  the  marquis, 
who  is  the  tenant  for  life  under  the  settlement,  and 
the  vendor.  Section  50  prescribes,  by  sub-section  1, 
with  respect  to  the  powers  of  persons  in  such  a 
position,  that  **  the  powcs  under  this  Act  of  a  tenant 
for  life  are  not  capable  of  assignment  or  release, 
and  do  not  pass  to  a  person  as  being  by  operation  of 
law  or  otherwise  an  assignee  of  a  tenant  for  life,  and 
remain  exercisable  by  the  tenant  for  life  after  and 
notwithstanding  any  assignment  by  operation  of  law 
or  otherwise  of  his  estate  and  interest  under  the  settle- 
ment." Then  sub-section  3  of  that  section  is:  **  But 
this  section  shall  operate  without  prejudice  to  the 
rights  of  any  person  oeing  an  assignee  for  value  of  the 
estate  or  interest  of  the  tenant  for  life ;  and  in  that  case 
the  assignee's  rights  shall  not  be  affected  without  his 
consent,  except  that,  imless  the  assignee  is  actually  in 
possession  of  the  settled  land  or  part  thereof,  his 
consent  shall  not  be  requisite  for  the  making  of  leases 
thereof  by  the  tenant  for  life,  provided  the  leases  are 
made  at  the  best  rent  that  can  reasonably  be  ob- 
tained, without  fine,  and  in  other  respect^  are  in 
conformity  with  this  Act." 

The  position  which  is  taken  up  by  the  Marchioness 
of  Ailesbury  is  this.  She  says :  **  I  am  entitled  to 
the  benefit  of  section  50,  sub-section  3  ;  I  claim  to  be 
an  assignee  for  value  of  the  estate  and  interest  of  the 
tenant  for  life;  I  say  that  my  rights  are  not,  and 
cannot  be,  affected  without  my  consent,  and  I  desire 
to  retain  the  benefit  thus  conferred  upon  me  by  the 
Act,  and  I  do  not  desire  to  submit  to  the  jurisdiction 
in  any  way  for  the  purpose  of  having  the  question 
determined." 

The  question,  then,  is.  Have  I  any  jurisdiction, 
against  her  will,  to  compel  her  to  submit  to  have  the 
question  so  determined  ?  Now  it  seems  to  me  that  I 
have  not.  I  do  not  think  sub-section  3  of  section  31 
goes  to  that  length.  It  only  enables  the  court  to 
"  give  directions  respecting  the  enforcing,  carrying 
into  effect,  varying,  or  rescinding  "  of  any  contract. 
The  question  which  is  sought  to  be  raised  and  decided 
tmder  that  is  whether  the  marchioness  has  or  has  not 
a  right  as  against  the  estate.  If  I  assented  to  this 
argument  on  behalf  of  the-  tenant  for  life  and  the 
purchaser,  it  seems  to  me  that  I  might  be  equally 
called  upon  to  consider,  under  section  20,  the  ques- 
tion whether  a  person  who  claims  an  estate,  interest, 
or  charge  in  priority  to  the  settlement  was  or  was 
not  bound  by  the  contract  or  by  a  conveyance.  It 
might  be  very  convenieDt  that  the  Legislature  should 
confer  power  to  determine  all  those  questions;  it 
might  be  equally  very  convenient  that  in  actions  for 
specific  performance  the  Legislature  should  confer 
power  on  the  court  in  proper  cases  to  determine 
questions  of  title  which  arise,  not  between  the  vendor 
and  purchaser  alone,  but  between  them  and  other 
parties  who  are  not  parties  to  the  contract.  The 
Legislature  has  certainly  not  thought  fit  so  to  do 
with  respect  to  questions  of  specific  performance,  and 
it  does  not  appear  to  me  that  the  words  in  section  31 


are  sufficient  to  give  jurisdiction  in  the  present 
case. 

As  regards  section  46, 1  apprehend  that  upon  its 
true  construction  it  does  not  confer  jurisdiction,  but 
merely  directs  the  mode  in  which  the  jurisdiction  of 
the  court  is  to  be  exercised,  and  it  has  given  a  paw& 
to  the  court  to  serve  notice  on  persons  whom  ihe 
court  may  think  proper  to  be  served. 

Now,  with  reference  to  the  exercise  of  that  power 
rules  have  been  made — namely,  the  Orders  of  Decem- 
ber, 1882.  Rule  4  prescribes  the  persons  to  be  served 
with  notice  of  applications  to  the  court  in  the  first 
instance.  It  then  enumerates  a  number  of  cases 
which  do  not  cover  that  now  before  me,  and  then  it 
says,  **  Except  as  hereinbefore  provided,  where  an 
application  under  the  Act  is  made  by  any  person 
other  than  the  tenant  for  life,  the  tenant  for  life 
alone  shall  be  served  in  the  first  instance.'*  That 
order  has  no*  been  obeyed.  The  purchaser  has 
thought  fit  to  serve  in  the  first  instance,  not  only  the 
Marquis  of  Ailesburv,  who  is  the  tenant  for  life,  but 
the  marchioness  and  another  person,  who,  I  under- 
stand, is  an  incumbrancer  imder  her.  If  I  am  asked 
to  exercise  the  jurisdiction  nunc  pro  tunc,  what  I 
should  do  would  be  to  give  leave  reserving  to  the 
marchioness  the  right  to  raise  eveiy  objection, 
including  the  objection  to  the  jurisdiction  of  the 
court,  and  if  I  tiiought  the  objection  to  the  jurisdic- 
tion of  the  court  was  well  founded,  I  should  not  give 
leave. 

It  follows,  therefore,  that  I  must  accede  to  the 
application  of  the  marchioness,  and  dismiss  her  from 
the  summons. 

[The  summons  was  then  proceeded  with  as  between 
the  vendor  and  the  purchaser,  and  in  the  result  the  court 
declared  that  there  was  a  serious  doubt  whether  Lady 
Ailesbury  had  consented  to  the  sale,  and  that  there- 
fore, without  her  consent,  the  title  was  not  one  which 
ought  to  be  forced  upon  Lord  Iveagh.] 

Solicitors  for  Lord  Iveagh,  Traver$  Smith,  Braith- 
ivaitey  &  Rohinaon, 

Solicitors  for  Lord  Ailesbury,  G,  B.  Laurence  S:  Co. 

Solicitor  for  Lady  Ailesbury,  Samuel  Lithgow. 

Solicitors  for  the  trustees,  NichoU,  Maniaty,  d:  Co, 


In  re  LoRD  Bbistol's  Settled  Estates,  (o.) 

Settled  land — Improvements — Capital  moneys  in  hand- 
Future  capital  moneys — Rent-charges — Prospedit?c 
order— Discretion^SeUled  Land  Act,  1890  (53  &  54 
Vict.  c.  69),  s.  15. 

Where  improvements  authorized  by  the  Settled  LoMd 
Acts  have  been  made  upon  land  in  settlement,  and  paid 
for  with  money  borrowed  and  repayable  by  a  reni^eharge^ 
the  court  cannot,  under  section  15  of  the  Settled  Ltutd 
Act,  1890,  direct  the  trustees  to  apply  future  capital 
moneys  coming  into  their  hands  in  repayment  thereof. 

Originating  summons. 

This  was  an  application  by  a  tenant  for  life  under 
a  settlement  maae  in  1862  asking  (1)  that  the 
respondents,  the  trustees  of  the  settlement  for  the 
purposes  of  the  Settled  L*ind  Acts,  1882  to  1890. 
might  be  directed  to  apply  £7,000  out  of  the  capital 
money  arising  under  the  said  Acts  then  in,  or 
thereafter  to  come  into,  their  hands  subject  to  the 
settlement,  in  repayment  to  the  tenant  for  life  of 

(n.)  Reported  by  Francis  T.  Duka,  Esq.,  Barriiter- 
at-Law. 
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moneys  expended  by  him  sinoe  the  Ist  of  January, 
1883,  in  payment  of  the  rent-charges  created  to  repay 
moneys  Dorrowed  by  him  and  laid  out  upon  the 
improyements  executed  upon  the  estates;  (2)  that 
the  trustees  might  be  ordered  to  pay  all  sums  then 
due,  or  thereafter  to  accrue,  in  respect  of  such  rent- 
charges,  or  to  redeem  the  same  rent-charges  out  of 
capital  moneys,  subject  tu  the  trusts  of  the  settle- 
ment ;  (3)  that  the  trustees  might  be  directed  to  pay 
ihe  sum  of  £13,530  out  of  the  capital  moneys  arising 
imder  the  said  Acts  then  in,  or  thereafter  to  come 
into,  their  hands  subject  to  the  settlement  in  reoay- 
ment  to  the  tenant  for  life  of  moneys  expended  by 
him  since  the  1st  of  January,  1883,  in  respect  of  the 
improvements,  executed  upon  the  estates,  authorized 
by  the  said  Acts,  but  of  which  no  scheme  was  before 
the  execution  thereof  submitted  for  approval  pur- 
suant to  the  Settled  Land  Act,  1882,  to  the  trustees 
of  the  settlement  for  the  purposes  of  the  said  Acts. 

The  only  capital  moneys  in  the  hands  of  the  trustees 
amounted  to  about  £5,000.  The  agent  of  the  tenant 
for  life  had  consulted  the  trustees  by  a  letter  dated 
the  9th  of  February,  1892,  as  to  the  best  course  to 
be  adopted,  but  did  not  insist  upon  any  right  of  the 
tenant  for  life  to  the  application  of  the  capital 
moneys  as  desired. 

Warmingtont  Q»C,,  and  Swinfen  Eddy,  for  the 
tummons. 

W,  C.  Druce,  for  the  trustees. — The  court  cannot 
make  a  prospective  order:  In  re  Millard's  Settled 
EiiaUs,  41  W.  K.  577  ;  In  re  Dalison's  Settled  Estates, 
41  W.  R.  15,  [1892]  3  Ch.  522. 

Kekevich,  J.— ^As  regards  the  point  which  is 
raised  in  connection  with  In  re  Dalison^s  Settled  Estate, 
I  shall,  as  a  matter  of  course,  follow  Stirling,  J.  It 
vould  be  very  wrong  of  me  to  do  otherwise,  even  if  I 
thought  that  his  judgment  was  wrong.  I  have  not 
had  occasion  to  consider  it  before,  but  as  far  as  I 
ba?e  considered  it  now,  and  having  had  the  assistance 
of  counsel  upon  it,  it  conmiends  itself  to  my  judg- 
ment Stirling,  J.,  had  in  that  case  to  consider 
this  section  of  the  Act  of  1890,  and  he  held  that 
ihe  court  could  not  under  that  section  direct  the 
trustees  to  apply  capital  moneys  in  repaying  the 
tenant  for  life  instalments  of  rent-charges  of  this 
character,  paid  by  him  before  the  matter  came  under 
the  consideration  of  the  court.  He  apparently 
considered  in  chambers  the  question  vHiich  was  not 
argued  in  court,  namely,  whether  if  a  tenant  for  life 
maide  a  request  to  the  trustees — that  is  to  say,  insisted 
on  his  right,  subject  to  the  discretion  of  the  court,  to 
have  the  money  required  to  meet  the  rent-charges 
provided  out  of  capital  money— the  application  might 
not  from  that  date  be  regarded  as  suhjudice,  so  that  if 
any  delay  occurred  the  court  might  act  retrospectively  to 
that  extent  and  recoup  the  tenant  for  life  sums  which, 
imder  the  exigency  of  the  deed  creating  the  rent- 
charge,  he  would  be  bound  to  pay  pending  the  appli- 
cation to  the  court ;  and  he  thought  that  might  be 
done.    In  that  respect  also  I  should  follow  Stirlmg,  J. 

Then  it  is  said  there  is  a  letter  here  of 
the  9th  of  February,  1892,  which  is  equivalent  to 
sQch  a  request.  I  cannot  so  read  it.  The  agent  of 
the  tenant  for  life,  acting,  of  course,  on  behalf  of  the 
tenant  for  life,  writes  to  the  trustees  and  makes 
inquiries,  to  find  out  what  could  be  done.  He  does 
not  for  a  moment  insist  upon  a  right ;  he  does  not 
Miggest  an  application  to  the  court ;  he  does  not  even 
put  it  otherwise  than  asking  for  a  friendly  opinion. 
I  think  it  would  be  going  a  good  deal  fmrther  than 
Stirling,  J/s  decision,  and  it  would  be  really  incon- 
nstent  with  it,  if  I  were  to  hold  that  that  letter 
would  be  a  sufficient  request.    Therefore  on  those 


two  points  I   follow  Stirling,    J.,  vrithout   saying 
more. 

Another  point  of  some  interest  arises  because  it  is 
afiPected  by  In  re  Millard's  Settled  Estates,  where  the 
court  held  it  could  not  sanction  prospectively  the 
expenditure  of  money  in  the  future  when  the  trustees 
should  get  it.  [His  lordship  referred  in  detail  to 
that  case,  and  proceeded : — ] 

No  doubt  I  have  now  to  consider  the  15th  section  of 
the  Act  of  1890,  but  in  order  to  understand  that  Act 
the  sections  of  the  earlier  Act  must  be  considered. 
They  must  be  read  together.  The  whole  notion  seems 
to  me  to  be  that  the  court  is  to  approve  some  scheme 
for  laying  out  money  on  sometJung  if  it  could  be 
done,  and  that  there  must  be  money  to  be  expended. 
There  is  not  the  slightest  hint  in  the  Act  of  1882  as 
to  any  money  hereafter  to  come.  It  is  *'  expenditure." 
What  do  you  expend  ?  You  expend  that  which  you 
have.  A  man  cannot  spend  what  he  has  not  ffot.  He 
can  mortgage  or  pledgd  but  he  cannot  actually  spend, 
and  I  repeat  the  whole  notion  of  the  Act  is  expendi- 
ture of  something  in  hand.  There  is  no  hint  of  a 
charge  in  the  future  on  capital  to  arise  hereafter. 
It  seems  to  me  there  would  be  very  great  difficulty 
in  holding  if  that  expenditure  were  'sanctioned  now, 
there  being  no  money  out  of  which  that  could  be 
made,  there  would  not  be  a  charge  which  could  be 
raised  in  the  same  way  as  any  otlier  charge  on  the 
land. 

Now,  I  turn  to  section  15  of  the  Act  of  1890. 
There  is  not  a  single  word  there  with  regard  to  this 
point.  It  says :  **  The  court  may,  in  any  case  where 
it  appears  proper,  make  an  order  directing  or  autho- 
rizing capiUJ  money  to  be  applied."  ^  Capital  money 
is  what  has  been  defined  by  the  prinoipfid  Act,  and 
must  mean,  according  to  the  construction  which  I  put 
upon  it,  capitid  money  which  is  cajmble  of  application. 
The  use  there  of  the  word  '*  applied,"  which  is  used 
frequently  in  the  Act,  again  pomts  in  the  same  direc- 
tion as  the  word  '^  expenditure."  But  beyond  that  I 
vrish  to  make  this  observation.  The  section  provides : 
**  The  court  may  in  any  case  where  it  appears  proper  " 
— that  gives  a  discretion  to  the  court.  Tne  court  has  a 
judicial  discretion,  and  that  is  strongly  exemplified 
by  the  decision  of  North,  J.,  in  /n  re  Ormerod*s  Settled 
Estates,  40  W.  R.  490,  [1892],  2  Ch.  318,  which  is  an 
illustration  of  what  the  discretion  is.  It  seems  to  me 
that  if  I  were  to  say  now  the  improvements  are  to  be 
paid  for  out  of  capital  moneys  hereafter  to  arise  I  should 
abrogate  my  discretion  altogether.  I  ought  when  the 
proper  time  comes,  to  be  able  to  consider,  with  the 
assistance  of  the  trustees,  whether  the  capital  money 
would  not  be  better  applied  to  some  other  purpose : 
or  whether  the  capital  money  proposed  to  be  applied 
in  this  way  bears  a  fair  proportion  as  regards  such 
application  to  other  matters  which  require  attention 
and  other  details  of  that  kind  which  occur  to  anyone 
who  has  had  to  consider  such  schemes.  But  here  I 
should  exercise  my  discretion  in  the  dark  if  I  were  to 
adopt  the  argument  on  behalf  of  the  applicant,  and 
I  should  be  boimd  to  say  I  think  it  proper  now  that 
large  amounts  of  money  should  be  applied  as  they 
arise  from  to  time  to  time  notwithstanding  that  as  they 
from  time  to  time  arise  there  may  be  much  more  urgent 
applications  to  hand.  On  that  ground  it  seems  to 
me  that  I  ought  not  to,  even  if  I  could,  make  the 
order. 

Solicitors,  A*  F,  Coe;  Dawson,  Bennett,  &  Dawson, 
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High  Court. 


Nicholson  r.  Field.— Dblobbel-Flipo  r.  Vabty  and  Others. 


High  Court. 


K^"wiS"j.}  March  25,  1893. 

Nicholson  v.  Field,  (a.) 

Truetee—New  trustees — Power  to  appoM — Conveyancing 
and  Law  of  Property  Act,  1881  (44  <fc  45  Vict.  c.  41), 
«.  31,  subsections  1,  6. 

Where  all  the  trustees  named  by  a  testator  predecease 
him  the  legal  personal  representative  of  the  last  survivor 
lias  not  power,  under  section  31  of  the  Conveyancing  Ad, 
1881,  to  appoint  new  trustees. 

Petition. 

A  testator  by  his  will  appointed  two  trustees  and 
executors,  both  of  whom  predeceased  the  testator. 
After  his  death  the  sole  executrix  of  the  last  sur- 
viving trustee  purported  to  appoint  two  persons 
trustees  in  place  of  the  two  deceas^  persons  who  had 
been  namea  trustees  in  the  wiU. 

The  petition  asked,  amongst  other  things  not 
material  to  this  report,  that  the  two  persons  who  had 
been  so  appointed  might,  if  necessary,  be  appointed 
by  the  court. 

E.  P.  Hewitt,  for  the  petition. 

Burnet  Morris,  for  a  respondent. 

Kekewich,  J. — I  have  no  doubt  that  where  the 
trustees  appointed  by  a  will  have  died  in  the  testa- 
tor's lifetime  there  is  no  power  to  appoint  new  trus- 
tees under  section  31  of  the  Conveyancing  and  Law  of 
Property  Act,  1881.  The  section  contemplates  a 
trustee  dying  in  the  lifetime  of  the  testator,  and 
there  being  a  vacancy  by  reason  of  the  death  and  an 
appointment  in  that  event.  But  the  appointment  is 
to  be  made  by  the  *'  surviving  or  continuing  trustees 
or  trustee  for  the  time  being,  or  the  personal  repre- 
sentatives of  the  last  surviving  or  continuing  trustee," 
and  it  seems  to  me  quite  impossible  to  construe  these 
words  as  meaning  that  the  appointment  is  to  be  made 
by  the  survivor  of  two  persons,  neither  of  whom  ever 
was  a  trustee.  These  gentiemen  are  not,  therefore, 
as  yet  properly  appointed,  and  I  therefore  appoint 
them  now. 

Solicitors,  Tathams  ik  Hardy ;  Watson,  Sons,  <fe 
Room, 


(Wilk  ?nd^ChSes,  JJ.)  j  ^P^  ^^»  ^^^3- 

Delobbel-Flipo  v.  Varty  and  Others.  (6.) 

Practice — Counter  -  daim — Bankruptcy  of  defendant — 
Power  to  remit  counter-claim  to  county  court  for  trial 
—County  Courts  Act,  1888  (51  <fc  52  Vict.  c.  43),  s. 
66— Action— Definition  of --Judicature  Act,  1873  (36 
cfc  37  Vict.  c.  66),  8.  100. 

A  counter- claim  is  not  an  action  within  section  66  of 
the  County  (hurts  Act,  1888,  and  therefore  there  is  no 
jurisdiction  to  remit  a  counter-claim  for  trial  to  the 
county  court  where  the  original  action  has  been  stayed 
and  the  counter-claim  is  the  only  matter  remaining  to  be 
tried  between  the  parties. 

This  was  an  appeal  from  chambers.  The  plaintiff 
brought  an  action  in  the  High  Court  against  the  de- 
fendant for  the  price  of  goods  sold  and  delivered,  and 
for  damages  for  breach  of  contract.  The  defendant 
counter-claimed  for  damages  for  breach  of  contract 

(a.)  Beported  by  Francis  T.  Duka,  Esq.,  Barrister- 
at-Law. 

(6.)  Beported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 
Law. 


and  for  slander.  The  def endemt  subsequentiy  became 
bankrupt  and  proceedings  were  stayed  as  regarded 
the  claim  and  as  regarded  the  counter-claim  except 
in  respect  to  the  alleged  slander.  The  plaintiff 
sought,  by  reason  of  the  defendant  having  no  visible 
means  of  paying  costs,  and  in  default  of  his  giving 
security  for  them,  to  have  the  counter-claim  for 
slander  remitted  to  the  county  court  under  section  66 
of  the  County  Courts  Act,  1888,  which  provides  that 
**  it  shall  be  lawful  for  any  person  against  whom  an 
action  of  tort  is  brought  in  the  High  Court  to  make 
an  affidavit  that  the  plaintiff  has  visible  means  of 
paying  the  costs  of  the  defendant  should  a  verdict  be 
not  found  for  the  plaintiff,  and  thereupon  a  judge  of 
the  High  Court  shall  have  power  to  make  an  order 
that  unless  the  plaintiff  shall  give  full  security  for  the 
defendant's  costs  •  .  .  the  action  be  remitted  for  ' 
trial  before  a  court  to  be  named  in  the  order  .  .  . 
and  the  action  and  all  proceedings  therein  shall  be 
tried  and  taken  in  such  court.**  The  master  declined 
to  make  the  order  to  remit,  and  on  appeal  to  the  judge 
the  matter  was  referred  to  the  court. 

C.  E.  Jones,  for  the  plaintiff.— This  counter-daim 
must  be  treated  as  an  **  action  "  under  section  66,  and 
it  is  within  the  definition  given  in  section  100  of  the 
Judicature  Act,  1873,  viz.,  "  a  civil  proceeding  com- 
menced by  writ  or  in  such  other  manner  as  may  be 
prescribed  by  rules  of  court."  The  counter-claim  is 
to  all  intents  and  purposes  a  cross  action,  and  there  is 
nothing  to  prevent  it  from  being  proceeded  with  after 
the  original  action  has  been  discontinued.  In  Syha 
V.  Sacerdoti,  15  Q.  B.  D.  423,  34  W.  R.  Dig.  46,  a 
foreigner  residing  out  of  the  jurisdiction  was  ordered 
to  give  security  K>r  costs  of  his  counter-claim  qn  the 
ground  that  he  was  really  a  plaintiff.  The  test  is 
whether  the  claim  and  counter-claim  arose  out  of 
different  matters  here ;  that  was  the  case,  and  the 
counter-claim  is  really  a  cross  action.  Reg.  v.  Judge 
of  City  of  London  Court,  [1891]  2  Q.  B.  71,  39  W.  B. 
Dig.  65,  which  is  relied  on  by  the  defendant,  was 
not  decided  on  section  66,  but  on  section  65,  and  that 
case  cannot  therefore  affect  the  present. 

C.  Rose-Innes,  for  the  defendant,  was  not  called 
upon. 

Wills,  J.— The  Act  of  Parliament  does  not  give  ns 
jurisdiction  to  make  the  order  which  is  asked  for  here. 
However  desirable  it  might  be  to  remit  this  counter-      | 
claim  for  trial  to  the  county  court  we  have  no  such 
power.     A  counter-claim  is  not  within  the  lanfoage 
of  section  66,  which  says  that  the  plaintiff  is  to  lodge 
the  original  writ  and  order  with  the  registrar.     It      j 
would  be    impossible   to    include  •*  counter-claim**      I 
in  **  original  writ  *'  even  where  the  counter-claim  is 
the  only  matter  remaining  to  be  tried  between  the 
parties. 

Chables,  j. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  W.  Morley. 

Solicitor  for  the  defendant,  H.  Rose-Innes. 
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OaiTBT  OF  Appeal. 


BUTLSB  V.  BiTTLEB  (QUBEN'B  PrQOTOB  INTJtKVENIKO). 


COUKT  OF  ApPBAJU 


Otourt  of  appeal. 

Prom  Prob.  Div.  &  Adm.  Div.  i 
(Lmdley,   A.  L.  Smith,  and  [       Oct  25 ;  Nov.  2. 
Davey,  L.JJ.}  ) 

BlTTLEB    V.    BUTLEB  (QUEEir'S  PbOOTOB  INTEB- 

vening).  (a.) 

Divorce — Cross  petitions — Decree  nisi  on  wife's  petition — 
CoUusion — Intervention  of  Queen* s  Proctor — Rescission 
of  decree — Second  suit  by  husband — Res  judicata. 

A  verdict  of  cruelty  and  adultery  against  a  husband 
upon  a  wife*s  petition  in  the  Divorce  Court  for  dissolution 
of  marriage^  followed  by  a  decree  nisi  which  is  after^ 
wards  rescinded  on  grounds  dehors  the  verdict  and 
whcUy  unaynnected  thtrewithy  is  conclusive  evidence  of 
A<  husband^s  guilt  in  a  subsequent  suit  between  the  same 
partieSt  where  the  husband  seeks  similar  relief  against 
J^voife, 

Appeal  from  a  decision  of  the  President  of  the  Pro- 
bate, Divorce,  and  Admiralty  Division. 

In  1887  and  1888  Robert  Butler  and  his  wife 
Emma  presented  cross  petitions  praying  for  a  divorce. 
The  petitions  were  tried  before  Butt,  J.,  and  a  com- 
mon jury  in  June,  1888.  On  the  second  day  of  the 
trial  it  was  intimated  to  the  court  that  an  agreement 
had  been  come  to  between  the  parties,  in  accordance 
with  which  certain  charges  of  adultery  against  the 
husband  would  be  withdrawn  and  only  one  insisted 
upon,  and  the  hnsband^s  petition  against  the  wife 
withdrawn.  The  wife's  counsel,  considering  the 
agreement  an  improper  one,  declined  to  act  upon  it, 
ud  the  case  proceeded,  the  husband's  counsel  not 
cross-examining  the  wife.  The  jury  found  that  the 
liiuband  had  been  guilty  of  cruelty  and  adultery,  and 
that  the  wife  had  not  committed  adultery  as  aUegod, 
and  Butt,  J.,  pronounced  a  decree  nisi  on  the  wife's 
petition.  Subsequently  the  Queen's  Proctor  inter- 
vened, alleging  collusion,  suppression  of  material  facts, 
and  commission  of  adultery  by  the  wife.  These 
iisnes  were  tried  in  1889,  when  the  jury  foimd  that 
the  first  two  allegations  were  established,  but  dis- 
igreed  as  to  tbe  t^rd.  Upon  this  Butt,  J.,  rescinded 
the  decree  nisi  which  he  had  pronounced,  and  his 
decision  was  affirmed  by  the  Court  of  Appeal. 
(Tbe  case  is  reported  38  W.  E.  390,  15  P.  D.  66.) 

In  1891  the  husband  filed  another  petition  for  the 
dindotion  of  his  marriage  on  the  ground  of  his  wife's 
adultery  with  some  person  unknown ;  the  wife  filed 
no  answer,  and  a  decree  nisi  was  pronounced.  Sub- 
sequently the  Queen's  Proctor  intervened,  filing  a 
plea  that  by  the  findings  of  the  jury  and  the  judg- 
ment of  the  Court  of  Appeal  in  the  previous  suit  in 
1888  and  1889,  the  husband  was  estopped  from  pro- 
ceeding with  the  second  petition;  that,  though  by 
leave  of  tbe  court  the  husband  had  been  allowed  to 
proceed  in  the  second  petition  without  naming  a 
eo-respondent,  the  adultery  alleged  therein  was 
identical  with  that  charged  by  him  in  the  first,  and 
^«^  supported  by  evidence  wluch  had  been  available 
by  him  at  the  first  trial ;  and  that  the  husband  had 
already  been  found  guilty  of  adultery  and  cruelty 
and  collusion,  and  that  these  matters  were  therefore 
f-i  judicata:  The  husband,  in  answer,  denied  that 
be  had  been  guilty  of  collusion  in  regard  to  the  second 
«ait,  if  any  in  respect  of  the  first,  or  of  cruelty  or 
adultery ;  and  alleged  that  all  material  facts  had  been 
brought  to  the  knowledge  of  the  court,  that  the 
)^greement  in  the  first  suit  had  been  brought  about 
and  obtained  from  him  by  fraud,  and  that  the  adul- 

(o.)  Beported  by  Abthub  Lawbenoe,  Esq.,  Bar- 
riflter-at-Law. 


tery,  cruelty,  and  collusion  were  not  res  judicata. 
In  March,  1893,  the  case  came  before  the  President, 
who  held  that  collusion  in  the  first  suit  and  adultery 
and  cruelty  had  been  found  as  facts  which,  on  the 
authority  of  Conradi  v.  Conradi,  16  W.  B.  1023, 
L.  B.  1  P.  &  D.  514,  he  was  bound  to  regard  as  con- 
clusiye,  but  that  it  would  be  open  to  the  husband  to 
show  that  such  collusion  was  not  in  regard  to  the 
second  petition,  and  also  to  show  that  there  were 
drcumstonc^  in  regard  to  the  cruelty  and  adultery 
to  induce  the  court  not  to  withhola  the  relief  he 
asked.  In  May,  at  the  trial,  the  President  held, 
though  fresh  evidence  was  given  in  addition  to  that 
adduced  at  the  first  trial,  that  there  was  no  reason 
shown  why  the  court  should  exercise  its  discretion  to 
give  the  relief  asked  for,  and  accordingly  rescinded 
the  second  decree  nisi. 

From  that  decision  the  husband  appealed. 

Channelh  Q^C,  and  Stanger,  for  the  appellant.— 
The  verdict  in  the  first  suit  is  not  conclusive  against 
the  husband.  There  is  no  judgment  upon  the  verdict. 
In  ordinary  actions  at  law  and  in  issues  directed  by 
the  Court  of  Chancery  a  verdict  not  followed  by 
judgment  is  no  evidence  at  all ;  and  the  same  applies 
here. 

They  referred  to  Bancroft  v.  Bancroft  and  Rumney, 
3  Sw,  &  Tr.  597,  and  Conradi  v.  Conradi. 

Lockwood,  Q.C.^  and  J.  B.  Jacques^  for  the  Queen's 
Proctor. — The  husband  is  estopped  by  the  previous 
verdict.  [Davey,  L.J.,  asked  if  they  had  any  case  to 
produce  in  which  an  issue  decided  on  extraneous 
grounds  had  been  held  to  be  an  estoppel.] 

They  referred  to  Needham  v.  Bremner,  14  W.  B.  694, 
L.  B.  1  C.  P.  583. 

Channellj  Q,C.,  replied. 

November  2. — A.  L.  Smith,  L.J.,  delivered  the 
judgment  of  the  Coubt  as  follows : — The  questions  in 
this  appeal  are  whetber  a  verdict  in  a  suit  brought  by 
a  wife  against  a  husband  for  dissolution  of  marriago, 
which  established  that  the  latter  had  been  guilty  of 
adultery  and  cruelty,  and  which  was  followed  by  a 
decree  nisi^  is  conclusive  evidence  of  such  adultery  and 
cruelty  in  a  subsequent  suit  between  the  same  parties, 
in  which  the  husband  seeks  similar  relief  against  his 
wife.  Secondly,  if  it  be,  whether,  by  reasofi  of  the 
decree  nisi  having  been  rescinded  upon  proof  by  the 
Queen's  Proctor  Siat  material  facts  had  been  coUu- 
sively  withheld  from  the  knowledge  of  the  court,  that 
fact  causes  such  verdict  and  decree  not  to  be  conclu- 
sive evidence  of  the  husband's  guilt,  which  otherwise 
would  be  tiie  case.  The  President  held  that  such 
verdict  and  decree,  though  the  latter  had  been 
rescinded,  were  conclusive  evidence  of  the  husband's 
guilt,  and  hence  the  present  appeal. 

A  decree  in  the  Divorce  Court,  whether  niai  or 
absolute,  is  the  judgment  of  that  court,  founded  upon 
the  verdict  given.  Sir  James  Wilde  pointed  this  out 
in  Bancroft  v.  Bancroft  and  Rumney  wnen  he  said  that 
*^  in  suits  in  that  court  the  decree  took  the  place  of  the 
judgment  of  a  common  law  court."  That  judgments 
are  conclusive  intei'  partes  respecting  the  point  directly 
decided  therein  is  beyond  dispute,  the  ground  being 
that  it  is  for  the  interest  of  the  State  that  a  limit 
should  be  placed  upon  the  continuance  of  litigation, 
and,  consequently,  the  same  cause  of  action  or  issue 
when  once  decided  cannot  be  again  brought  up  for 
adjudication  between  the  same  parties.  See  what 
Parke,  B.,  says  upon  this  subject  in  Boileaa  v. 
RuUiny  2  Exch.  665,  and  Newington  v.  Levy,  19 
W.  B.  473,  L.  B.  6  C.  P.  180.  It  was  upon 
this  principle  that  Lord  Penzance  proceeded  in 
Conradi  v.  Conradi^  when  he  held  that  the  verdict 
and  judgment  in  a  former  suit  of    the  husband's 
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adultery  was  oondusiye  efvid^oe  ih  a  second  snit 
between  the  same  parties  of  the  fact  of  such  adultery 
having  been  committed*  It  cannot,  we  think,  be 
doubted,  if  in  the  present  suit  the  decree  niii  had 
remained  unrescind^  or  had  ripened  into  a  decree 
absolute,  that  then  the  verdict  and  decree  in  ihe 
former  suit  would  have  been  conclusive  evidence  in 
the  present  suit  of  the  husband's  adultery  and  crudty, 
and  that  it  would  not  have  been  open  to  the  husband 
in  the  present  suit  to  controvert  the  f^t  of  such 
adultery  and  cruelty  having  been  committed  by  him. 
But  here  arises  the  second  point,  for  the  decree  ni$i 
eranted  in  the  former  suit  has  been  rescinded,  and  it 
18  said  that,  as  a  verdict  not  followed  by  judgment  is 
no  evidence  at  all,  as  no  judgment  is  now  extant  it  is 
the  same  thing  as  if  there  had  been  no  judgment  at 
all.  We  think  Mr.  Ohannell  was  well  founaed  when 
he  said  that  in  ordinary  actions  at  law  or  issues 
directed  by  a  court  of  equity  a  verdict  given  therein 
and  not  followed  by  a  judgment  is  no  evidence  at  all. 
The  Lord  Chancellor  (Lora  Cottenham)  in  0*  Connor 
V.  Malone,  6  CI.  &  F.  696,  said:  •'It  is  a  well- 
known  rule  of  law  that  a  verdict  without  judg- 
ment is  no  evidence  at  all,  the  reason  being  that  there 
is  nothing  to  show  that  such  verdict  has  not  been  set 
aside  or  may  not  have  been  acted  upon  by  the  court  *' ; 
and  Sir  James  Wilde  in  Bancroft  v.  Bancroft  and 
Rumney  stated  the  same  thing.  It  appears  to  us 
that  in  ordinary  cases,  if  a  verdict  be  followed  by 
a  judgment  and  such  judgment  is  afterwards  set 
aside,  the  verdict  falls  with  the  judgment,  and,  as 
was  held  in  0*  Connor  v.  Malone,  neither  party  can 
give  such  verdict  in  e/idence  upon  the  second  trial. 
But  why  is  this  ?  A  judgment  in  such  cases  is  set 
aside  upon  the  groimd  tiiat  the  verdict  upon  which  it 
is  founaed  was  obtained  either  by  fraud,  or  by  mis- 
direction of  the  judge,  or  against  evidence,  or  by 
surprise,  or  by  some  other  means  w])ich  showed  that 
the  verdict  itself  could  not  be  supported,  and  con- 
sequently a  judgment  founded  thereon  was  erroneous. 
In  such  cases  the  setting  aside  of  the  judgment 
vacates  not  only  the  judgment  but  the  erroneous 
verdict,  and  places  the  parties  in  the  same  position  as 
if  no  verdict  had  been  given.  But  how  does  this 
apply  to  a  case  like  the  present  ?  The  verdict  was 
followed  by  a  judgment,  and  no  fraud  or  error  existed 
in  the  obtaining  of  that  verdict,  which  stands  un- 
impeached  and  upon  which  the  decree  nisi  was 
foimded.  As  regards  the  issues  adjudicated  upon 
between  the  parties,  all  was  in  order,  and  the  judgment 
given  thereon— c.^.,  the  decree  niai — was  perfectly 
valid,  and  would  have  remained  in  force  and  in  due 
course  would  have  become  a  decree  absolute  had  it  not 
been  that,  dehors  the  verdict  and  wholly  imconnected 
therewith,  it  was  subsequently  ascertcuned  that  the 
husband  and  wife  had  been  guilty  of  conduct  which 
disentitled  them  from  reaping  the  benefit  of  the 
decree  which  both  in  this  case  so  much  desired.  The 
material  facts  suppressed  related  to  the  conduct  of 
the  wife  and  not  to  the  conduct  of  the  husband.  If 
any  evidence  favourable  to  him  was  suppressed  he 
intentionally  suppressed  it,  and  he  ought  not  to  be 
allowed  to  reopen  the  case,  which  was  proved  against 
hiin.  If  it  could  be  shown  that  the  verdict  in  the 
first  suit  had  been  impeached  and  that  upon  this 
ground  the  decree  nisi  had  been  set  aside  we 
should  have  held  that  Mr.  Channell's  argument  was 
correct ;  but  nothing  of  the  sort  can  be  shown,  for  it 
is  not  the  fact.  For  the  reasons  above  the  points 
made  for  the  petitioner  fail.  In  the  circumstances  of 
this  case  the  verdict  and  decree  were  in  our  opinion 
conclusive  evidence  of  the  husband's  guilt.  It  would 
indeed  be  intolerable  if  a  litigant  were  entitled  to 
re-a^tate  and  re-try  issues  found  against  him,  which 
finding  he  had  acquiesced  in  for  years,  and  to  reopen 


a  litigation  which  long  since  had  been  olosed.  I 
would  be  a  fiagrant  transgression  of  the  prtncinle 
upon  which  judgments  have  always  been  hdd  concm- 
sive  inter  partes  ;  the  law  does  not  permit  it,  and  thi» 
appeal  must  therefore  be  dismissed* 

Appeal  dismissed. 

Solicitors,  F<t»  &  Joy  ;  Tht  Queen*s  Fro0tor» 


From  Q.  B.  Div.       \ 
(Lord  Esher,  M.R.,  and  [  July  27,  1893. 

Bo  wen  and  Kay,  L.J  J.)  ) 

Discount  Banking  Co.  of  England  v.  Laic- 
BASDE.  (a.) 

Interpleader — Sheriff — County  court — Transfer  of  jw*©- 
ceedings  to  county  court  —  Order  on  claimant  to  poff 
sum  of  money  to  sheriff' — Sum  to  abide  order  of  coufitif 
court  judge — No  order  as  to  payment  made  by  coun^ 
court  judge — ^t^^^^  of  sheriff  to  Md  back  money- 
Action  against  sheriff— R,  8,  C,  1883,  App.  K,, 
No.  56a. 

By  an  interpleader  order  made  ai  the  instance  of  a 
sheriff  the  claimants  and  the  execution  creditor  were 
ordered  to  proceed  to  the  trial  of  an  interpleader  issue  in 
the  county  court,  atid  the  claimants  were  ordered  to  pay  a 
sum  of  money  to  the  sheriff  to  abide  the  order  of  the 
county  court  judge.  The  execution  creditor  having  vrith- 
drawn  his  claim  the  claimants  applied  to  the  sheriff  for 
payment  of  the  money  to  them.  The  sheriff  refused  to 
pay,  on  the  ground  that  no  order  for  payment  had  been 
made  by  the  county  court  judge. 

Held,  in  an  action  by  the  claimants  against  the 
sheriff,  that  the  sheriff  was  justified  in  refusing  to  pay 
until  tlie  county  court  judge  made  an  order  for  payment. 

Application  by  the  defendant  for  a  new  trial  or 
judgment. 

The  action  was  brought  against  the  Sheriff  of  Kent 
under  the  following  circumstances : — A  writ  of  fieri 
facias  had  been  issued  at  the  instance  of  one  Woolf, 
an  execution  creditor,  to  levy  upon  the  goods  of  Mary 
Jacobs.  The  writ  was  directed  to  the  defendant  as 
the  Sheriff  of  Kent,  and  served  upon  him,  and  certain 
goods  in  the  possession  of  the  ju(^^ent  debtor  were 
seized  in  due  course.  The  plainti&  thereupon  made 
a  claim  to  the  said  goods,  as  being  the  holders  of  a 
bill  of  sale  relating  thereto.  The  defendant  inter- 
pleaded, and  upon  such  interpleader  an  order  was  duly 
made  that  upon  payment  oy  the  plaintiflh  to  the 
defendant  within  seven  days  of  the  sum  of  £53,  the  de- 
fendant should  withdraw,  and  that  no  action  should 
be  brought  against  him,  and  that  the  said  sum 
should  abide  the  order  of  the  county  court  judge  io 
whom  the  interpleader  proceedings  were  thereinafter 
ordered  to  be  transferrea,  and  that  the  plaintiffs  and 
Woolf  should  proceed  to  the  trial  of  an  interpleader 
issue  in  reference  to  the  said  goods  before  the  county 
court  judge  of  Kent.  Within  seven  days  the  plaintafb 
paid  £53  to  the  defendant  imder  the  said  omer,  and 
the  defendant  withdrew  from  possession. 

Before  the  issue  came  on  to  be  tried  in  the  county 
court,  Woolf,  tLe  execution  creditor,  gave  notice  to 
the  defendant,  and  also  to  the  plaintiffs,  that  he  with- 
drew all  claim  to  the  goods.  Thereupon  the  plaintiffs 
applied  to  the  sheriff  to  have  the  sum  of  £53  paid  to 
them.  The  defendant  refused  to  pay  the  monev  on 
the  ground  that  no  order  for  such  payment  had  been 
made  by  the  county  court  judge.  The  plaintiA  then 
applied  to  the  county  court  judge,  who  made  an  order 

(a.)  Beported  by  F.  G;  BucKBli,  Esq.,  Barriiter-a^* 
Law. 
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tbftt  tiie  add  goods  were  the  property  of  the  plaintiflh, 
bat  refbted  to  make  an  ord^  on  the  sheriff  to  pay  the 
mooey  to  tbe  plaintiflb.  ^e  plaintifik  gave  notice  to 
tte  sheriff  of  tiie  order  made  by  the  oounty  court 
jodge,  bat  the  sheriff  still  refused  to  pay  the  £53  to 
the  plamtiffii.  The  plainliffb  bronffht  this  action  for 
money  had  and  received  by  tiie  de^dant  for  and  to 
tiie  use  of  ^e  plaintiff^. 

The  action  was  tried  before  Charles,  J.,  and  a 
jury.  The  learned  judge  directed  the  jury  to  find  a 
feraict  for  the  plaintiffs  for  £53,  and  gave  judgment 
toooidingly. 

The  dMendant  appUed  for  a  new  trial  or  for  judg- 
mont* 

H.  F.  Dichauy  Q.C.  {Gore  with  hun),  for  the 
defendant. — ^The  learned  judse  misdirected  the  jury ; 
h»  ought  to  hsTO  directed  judgment  to  be  entered  for 
Uie  d^endant.  His  mistake  arose  from  his  taking 
tbe  view  that  the  sheriff  was  in  the  position  of  a 
stakeholder.  The  true  view  is  that  he  was  in  the 
position  of  an  officer  of  the  court. 

He  referred  to  section  17  of  the  Judicature  Act, 
1884;  B.  S.  C,  1883,  Appendix  K,  No.  56a;  and 
Coimty  Court  Bules,  1889,  ord.  33,  r.  9. 

Blake  Odger§t  Q.C,^  and  Brooke  LiUUy  for  the  plain- 
tiff.—The  simiff  acted  in  his  own  wrong,  and  an 
idion  lies  against  him  at  common  law:  Stoain  v. 
MorUtnd,  1  Brod.  &  B.  370 ;  see  also  ColUfu  v.  Cliff,  11 
W.  B.  786.  The  plainiiffiB  are  entitled  to  maintain 
either  an  action  of  trespass  or  an  action  for  money 
had  aud  received.  The  interpleader  order  was  suffi- 
ciently complied  with  by  the  order  which  was  made 
by  the  county  court  judge.  No  special  order  for 
ptyment  of  the  money  was  necessary. 

Lord  EsHSB,  M.B.— Ibi  this  case  it  has  been 
gravely  argued  that  a  sheriff,  who  has  been  acting 
onder  the  protection  of  an  interpleader  order,  may 
BSfsrtiieless  be  treated  as  a  trespasser.  It  is  obvious 
tint  such  a  contention,  if  it  were  allowed  to  prevail, 
would  take  away  the  whole  of  the  protection  which 
the  Interpleader  Acts  were  intended  to  afford.  The 
object  of  the  Interpleader  Acts,  so  far  as  sheriff's 
interpleader  is  concerned,  is  this — that  where  a  sheriff 
is  directed  to  seize  goods  of  a  certain  person,  and  he 
seizes  goods  on  the  supposition  that  they  are  the 
goods  of  the  person  named,  and  another  person  then 
pats  in  a  claim  and  asserts  that  he  is  the  owner  of 
the  goods,  the  sheriff,  not  being  able  to  determine  the 
question  of  ownership  himself,  may  come  to  the 
coort  for  jMrotection  and  ask  to  have  the  dispute 
between  the  claimants  determined  by  the  court.  The 
oonrt  then  has  a  duty  to  perform  in  a  particular  way. 
The  first  thing  the  judge  has  to  consider  is  whether 
tiiere  is  a  reasonable  dispute  as  to  the  ownership  of 
the  goods.  If  he  thinks  there  is  no  reasonable  dis- 
pute, he  does  not  order  an  interpleader  issue,  but  he 
determines  the  matter  at  once,  and  orders  the  goods 
to  be  ffiven*  to  the  party  whom  he  believes  to  be 
entitled  to  them.  If  be  feels  any  doubt,  he  forms  an 
iasae  to  be  tried,  in  order  to  satisfy  himself  as  to  the 
hcU  of  the  case,  so  that  he  may  be  able  afterwards 
to  determine  the  whole  matter.  The  issue  is  then 
tried  and  decided.  If  anything  that  happens  on  the 
trial  of  the  issue  is  complained  of  as  being  wrong, 
there  may  be  an  appeal.  But,  subject  to  that,  the 
decision  of  the  issue  ^oes  back  to  the  judge  at  cham- 
bers, rither  the  same  judge  or  another  jud^e,  in  order 
that  the  whole  dispute  between  the  parties  may  be 
ftttfly  dealt  with  oy  him.  He  must  accept  the  deci- 
mn  of  the  issue,  but  subject  to  that  he  has  to  dispose 
of  the  whole  matter,  and  order  what  is  to  be  done. 
Ihat  has  been  the  settled  practice  for  years,  and  no 
nsliSfferenoe  was  made  in  it  by  the  Judicature  Act. 


The  present  case  is  under  a  statute  which  provides 
fbr  the  transfw  of  interpleader  proeeedings  to  the 
county  court.  In  such  a  case  the  prooee£ng8  are 
partly  in  the  High  Court,  and  partlr  in  the  oonAty 
oourt.  The  original  order  heve,  which  was  an  order 
of  tiie  High  Court>  was  that  a  sum  of  money  should 
be  pedd  to  the  sheriff;  and  the  same  order  proceeded 
to  dixaot  that  such  sum  should  abide  the  orctor  of  the 
oounty  court  judge.  That  order,  being  made  by  the 
High  Court,  was  one  which  the  oounty  court  ya ' 
would  have  no  jurisdiction  to  alter.  On  the  i 
ings  being  transferred  to  the  county  court,  the  ju 
of  the  county  court  has  to  dispose  of  the  whole 
matter.  First,  he  determines  the  issue  which  has 
been  ordered  to  be  tried ;  but  after  that  he  must  go 
on  and  perform  the  whole  of  the  duty  which  the  judge 
of  the  High  Court  would  have  to  perform  if  the  pro- 
ceedings remained  in  the  High  Court.  Here,  braore 
any  step  was  taken  i|i  the  oounty  court,  one  of  the 
parties  to  the  interpleader  proceedings — ^viz.,  the 
execution  creditor — ^withdrew  from  the  contest  and 
gave  up  his  daim.  The  sheriff  was  protected ;  but 
the  effioot  of  this  withdrawal,  as  between  the  paarties« 
was  that  the  goods  were  admitted  to  be  the  goods  of 
the  plaintiffs,  and  the  money  in  the  hands  of  the 
riienff  was  admitted  to  be  the  money  of  the  plainttfPs. 
The  plaintiffis  therefore  were  entitled  to  have  the 
moneypaid  to  them.  But  how  P  The  order  of  the 
High  Court  said  that  it  was  to  be  paid  on  the  order 
of  uie  county  court  judge.  The  county  court  judge 
would  not  make  an  order  fbr  such  payment.  He 
made  an  order  that  the  goods  were  uie  property  of 
the  plaintiffis,  and  he  appears  to  have  thou^^t  ttiat 
such  order  was  equivalent  to  an  order  for  the  payment 
of  the  money.  But  the  answer  seems  to  be  that  it 
was  not  equivalent.  I  am  of  opinion  that  the  sheriff 
had  a  right  to  a  specific  order  to  pay  the  money  out. 
I  think  that  the  county  court  judge  ought  to  have 
made  such  an  order,  and  that,  imtil  it  was  made,  the 
sheriff  was  entitled  to  refuse  to  pay  ;  for  otherwise  he 
MTould  not  be  protected  in  accoraance  with  the  inten- 
tion of  the  Interpleader  Acts.  If  such  an  order  had 
been  made,  and  still  the  sheriff  refused  to  pay,  the 
case  of  Swain  v.  Morland  seems  to  show  that  an  action 
might  have  been  maintained  against  the  sheriff.  But 
here  the  plaintiffs  fail  to  show  that  the  sheriff  did 
anything  wrong  in  holding  the  money  back.  I  there- 
fore think  that  Charles,  J.,  took  an  incorrect  view  of 
this  case,  and  that  the  direction  which  he  ought  to 
have  given  to  the  jury  was  thai  they  were  boimd  to 
find  for  the  defendfant. 

BowBK  and  Kay,  L.JJ.,  concurred. 

Application  allowed;  Judgment  for  the  defendant. 

Solicitors  for  the  plaintiffd,  Steadman,  Van  Praagh, 
Sims,  db  Co, 

Solicitors  for  the  defendant.  Palmer  &  Bully  for  John 
Brennan,  Maidstone. 


Prom  Q.  B.  Div.        ) 
(Lord  Esher,  M.R.,  and  [  June  7,  1893. 

Bo  wen  and  Kay,  L.JJ.}  j 

In  re  Bomer  &  Haslam.  (a.) 

Solicitor-'Bill  of  costs  ^Taxation— Succeeeive  hiUs  of 
costs  in  the  same  arbitration — Natural  break  in  the 
proceedings— Right  of  dient  to  have  bills  taxed — 
Taxation  after  twelve  months^Payment  of  bills  of 

(a.)  Beported  by  W,  P.  Baeey,  Esq.,  Barrister-at- 
Law. 
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COXTBTOP  AK^EAL. 


In  be  Bomeb  &  Hablah. 


COUBT  OP  APP^AI*. 


4X)8ts  hy  aeceptancea— 'Solicitors  Ad,  1843  (6  <fe  7  Vict, 
c.  73),  8.  37, 

Where  a  solicitor  is  retained  by  one  of  the  parties  to  u 
litigation  of  a  complicated  nature,  which  may  last  a 
considerable  time,  the  retainer  does  not  necessarily  con- 
stitute  one  entire  contract,  so  as  to  prevent  the  solicitor 
from  sending  in  a  biU  of  costs  and  demanding  paymetit 
thereof  until  the  litigation  is  concluded ;  but  in  such  a 
case  there  may  be  such  breaks  in  the  proceedings  ds  will 
entitle  the  solicitor  to  send  in  his  bill  of  costs  up  to  that 
date  and  to  demand  payment,  and  the  right  of  the  client 
to  apply  for  an  order  to  tax  that  bill  will  run  from  the 
dcUe  when  the  bill  is  sent  in,  and  not  from  the  date  when 
the  final  bill  is  delivered. 

But  where  a  solicitor  who  was  retained  in  an  arbitra^ 
Hon  sent  in  to  his  client  successive  bills  of  costs,  without 
reference  to  any  break  in  the  proceedings — such,  for 
instance,  as  the  making  of  the  awa^d  by  the  arbitrator,  or 
its  being  remitted  by  the  court  to  the  arbitrator— each  bill 
being  accompanied  by  a  cash  account  carrying  down  a 
balance  from  the  previous  account,  it  was  held  that  each 
bill  was  not  a  separate  bill  of  costs,  but  onlu  parts  of  one 
entire  bill,  and  that  the  right  to  tax  the  whole  ran  from 
the  date  when  the  final  part  loas  delivered. 

The  client  gave  to  the  solicitor  bills  of  exchange  for  the 
amount  due  in  respect  of  the  bill  of  costs,  and  the  solicitor 
gave  a  receipt  "  in  settlement,^*  Some  of  the  bills  were 
dishonoured  at  maturity. 

Held,  that,  in  the  absence  of  proof  by  the  solicitor  thai 
the  parties  intended  thai  the  bills  should  be  taken  as  pay- 
ment in  any  event,  this  did  not  amount  to  payment  so  as 
to  deprive  the  client  of  his  right  to  have  the  bill  of  costs 
taxed. 

Appeal  from  an  order  of  the  Queen's  Bench  Dm- 
sion  (Cave  and  Lawrance,  JJ.)  setting  aside  an  order 
of  Mathew,  J.,  at  chambers,  directing  the  taxation  of 
certain  bills  of  costs. 

It  appeared  that  disputes  arose  between  Messrs. 
Snell  &  Co.,  who  were  contractors  for  the  building  of 
certain  £our  mills  at  Bio  de  Janeiro,  and  the  Bio  de 
Janeiro  Flour  Mills  Co.,  and  these  disputes  were 
referred  to  arbitration.  The  arbitration  commenced 
in  February,  1890,  and  lasted  several  days,  and  on 
the  17th  of  March,  1891,  the  arbitrator  made  his 
award.  The  Flour  Mills  Co.  thereupon  applied  to  the 
Queen's  Bench  Division  to  set  aside  or  remit  the 
award,  and  on  the  27th  of  June,  1891,  the  court 
remitted  the  award  to  the  arbitrator  that  he  might 
state  certain  points  of  law  for  the  opinion  of  the 
court.  The  arbitrator  thereupon,  without  altering 
his  award,  stated  certain  facts  so  as  to  raise  the 
points  of  law,  and  the  court  decided  the  points  of  law 
in  favour  of  tiie  Flour  Mills  Co.  (which  decision  was 
affirmed  by  the  Court  of  Appeal),  and  remitted  the 
award  to  the  arbitrator  for  him  to  deal  with  the  costs 
of  the  arbitration.  In  May,  1892,  the  arbitrator 
made  a  final  award  that  each  party  should  bear  his 
own  costs  of  the  arbitration. 

During  the  arbitration  and  the  proceedings  conse- 
quent thereon  Messrs.  Bomer  &  Haslam  acted  as 
solicitors  for  Messrs.  Snell  &  Co.,  and  they  delivered 
to  Messrs.  Snell  &  Co.  certain  bills  of  costs.  The 
first  bill  was  delivered  on  the  30th  of  August,  1890, 
showing  charges  for  the  arbitration  proceedings, 
£4,087  13s. ;  and  it  was  accompanied  by  a  cash 
account  which  showed  a  balance,  after  crediting 
payments,  due  to  Messrs.  Bomer  &  Haslam  of 
£1,221  8s.  4d.  The  second  bill  was  delivered  on  the 
14th  of  Jaly«  1891,  showing  charges  for  the  arbitra- 
tion proceedings,  £517  2s.  3d.,  and  half  the  arbitra- 
tor's fees ;  and  it  was  accompanied  by  a  cash  account 
which  began  with  the  balance  brought  down  from  the 
former  cash  account,  and  showed  a  balance,  after 
crediting  payments,  due  to  Messrs.  Bomer  &  Haslam 


of  £1,435  12s.  6d.  The  third  bill  was  delivered  on 
the  26th  of  January,  1892,  showing  charges  for  the 
arbitration  proceedings  amoimting  to  £860  5s.  9d. ; 
and  the  casn  account  which  accompanied  it  began 
with  the  balance  brought  down  from  the  last  cash 
aocoimt,  and  -showed  a  balance,  after  'Crediting  pay- 
ments, due  to  Messrs.  Bomer  &  Haslam  of 
£1,445  18s.  3d.  The  last  bill  was  delivered  on  the 
12th  of  July*  1892«  showing  charges  for  the  arbitra- 
tion proceeoings,  £389  13s.  2d. ;  and  the  cash  account, 
which  began  with  the  balance  from  the  last  cash 
accoimt,  snowed  a  balance  due  to  Messrs.  Bomer  & 
Haslam  of  £1,835  lis.  5d.  With  two  of  the  billi 
only  was  a  request  made  for  a  cheque  '*  on  account." 

On  the  20th  of  July,  1892,  Messrs.  Snell  &  Co. 
gave  Messrs.  Bomer  &  Co.  eight  biUs  of  exchange, 
two  being  payable  at  three,  two  at  six,  two  at  nine, 
and  two  at  twelve  months  after  date,  in  respect  of 
the  balance  of  £1.835  lis.  5d.  due ;  and  the  following 
receipt  was  indorsed  on  the  last  cash  account,  and 
signed  by  Messrs.  Bomer  &  Haslam : — '*  Beceived  the 
above-mentioned  sum  in  settlement  by  acceptances," 
and  Messrs.  Snell  &  Co.'s  agent  indorsed  the  account 
*•*  Paid  by  bills  payable."  The  two  bills  which  be- 
came due  in  October,  1892,  were  paid,  but  those 
which  became  due  in  January,  1893,  were  dis- 
honoured, and  judgment  was  recovered  on  them 
against  Messrs.  Snell  &  Co.  by  the  holders,  with 
wom  they  had  been  discounted  by  Messrs.  Bomer  & 
Haslam.  In  March,  1893,  Messrs.  Snell  &  Co. 
applied  at  chambers  for  an  order  to  tax  the  bills,  and 
Mathew,  J.,  made  the  order.  On  appeal  the  Divi- 
sional Court  held  that  the  bills  delivered  were  sepa- 
rate bills  and  not  one  continuous  bill,  and  that,  as  the 
first  three  were  delivered  more  than  twelve  months 
before  the  application  to  tax,  in  the  absence  of  special 
circumstances  the  order  to  tax  was  wrong,  and  that, 
as  regards  the  fourth  bill,  which  was  delivered  within 
the  twelve  months,  the  bills  of  exchange  were  given 
and  taken  in  settlement  of  it,  and  that  therefore  there 
had  been  payment  of  it,  and  in  the  absence  of  special 
circumstances  the  order  to  tax  was  wrong.  They 
therefore  discharged  the  order. 

Messrs.  Snell  &  Co.  appealed. 

McCaU,  Q,C,,  and  English  Harrison,  for  the  appel- 
lants.— ^These  bills  of  costs  all  relate  to  one  litigation, 
and  are  continuous  bills  or  sections  of  one  bill.  The 
appellants  were  therefore  entitled  to  tax  the  whole  of 
them  when  the  last  was  delivered :  Stokes  v.  Trumper, 
3  W.  B.  503,  2  K.  &  J.  232  ;  In  re  Nicholson,  9  W.  B. 
441,  3  De  G.  F.  &  J.  93  ;  In  re  Street,  L.  B.  10  Eq. 
165,  18  W.  B.  Ch.  Dig.  130;  Whitehead  v.  Lord,  7 
Exch.  691 ;  In  re  Hall  &  Barker,  26  W.  B.  501,  9  Ch. 
D.  538;  In  re  Nelson,  Son,  &  Hastings,  33  W.  B.  645, 
30  Ch.  D.  1.  Secondly,  the  giving  of  the  bills  of 
exchange  was  not  a  payment  so  as  to  bar  the  ri^ht 
to  taxation :  Sayer  v.  Wagstaff,  5  Beav.  415 ;  Inrt 
Harries,  13  M.  &  W.  3. 

They  also  cited  In  re  Norman,  34  W.  B.  313,  16 
Q.  B.  D.  673. 

R.  M,  Bray,  for  the  respondents.  —  These  are 
separate  bills  of  costs,  and  not  one  continuous  bill, 
and  the  proviso  in  section  37  of  the  Solicitors  Act, 
1843,  applies  to  all  the  bills  except  the  last,  as  more 
than  twelve  months  have  elapsed  since  they  were 
delivered,  and  therefore  they  cannot  now  be  taxed. 
The  rule  that,  where  a  solicitor  is  retained  to  prose- 
cute an  action,  he  enters  into  a  contract  to  carry  it 
on  to  its  termination,  and  cannot  send  in  his  bill  of 
costs  until  the  termination  of  the  action,  has  been 
modified  in  later  times ;  and  where  the  litigation  if 
long,  and  perhaps  complicated,  the  solicitor  can  send 
in  ms  bill  at  any  break  in  the  proceedings :  In  re  HaH 
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S  Barker;  In  re  NeUon,  San,  &  H(uting$.  This 
tzfjitration  was  a  long  one,  and  there  were  oertain 
Ireaks  in  it  at  the  times  the  biUs  were  sent  in. 
Secondly,  the  giving  of  the  bills  of  exohan^ 
amoonted  to  payment  of  the  bills  of  costs  withm 
section  41  of  the  Solicitors  Act,  1843,  as  those  ac- 
ceptances were  given  and  taken  in  settlement  of  the 
liiUs  of  costs.  The  bills,  therefore,  on  that  ground 
cannot  now  be  taxed. 

Lord  E8HBB,  M.B. — I  am  of  opinion  that  this 
^ypeal  must  be  afiowed.  The  question  is  whether 
these  solicitors*  bill  of  costs  comes  within  Uie  statutoiy 
enactment  giving  the  dient  a  right  to  have  it  taxed . 
Unless  the  solicitors  can  show  something  which  takes 
sway  this  right  of  the  client,  the  latter  has  a  right 
to  bjiTe  it  taxed.  It  is  suggested  on  behalf  of  the 
solicitors  that  there  are  in  this  case  in  reality  several 
hois,  and  that  with  regard  to  all  except  the  last  one 
the  limit  of  time  within  which  the  client  can  apply 
for  taxation  has  passed.  It  is  further  said  that,  even 
if  it  is  all  one  bill,  payment  has  taken  away  the 
dienta*  right  to  have  the  bill  taxed. 

The  first  qoestion  is.  Were  these  separate  bills  or 
only  one  bill  of  costs?  It  seems  to  me  that  when 
sereral  acconnts  are  delivered  by  a  solicitor  to  a 
dieDt,  two  questions  are  nused,  one  of  law  and  the 
other  of  fact.  If  the  solicitor  insists  that  one  is 
a  final  bill,  the  question  of  law  arises  whether  the 
hOl  at  the  time  when  it  was  delivered  could  be 
delivered  as  a  final  biU.  If  a  solicitor  undertakes 
to  carry  through  a  transaction,  the  law  says  that  he 
cannot  send  in  a  final  bill  until  the  transaction  is 
completed.  The  law  is  the  same  in  courts  of  law  and 
courts  of  equity.  But  in  eouity  suits  were  often 
such  that  they  could  be  divided  up  into  distinct  parts, 
and  the  courta  would  treat  each  part  as  a  separate 
and  completed  transaction,  thougn  the  whole  suit 
was  not  carried  to  its  conclusion.  In  equity,  for 
instance,  there  was  the  decree.  To  work  out  the 
decree  might  possibly  take  years.  It  is  obvious 
under  such  drcumstanoes  that  one  legal  transaction 
^uch  the  solicitor  had  undertaken  to  carry  through — 
Bamely,  the  determination  of  the  rights  of  his  client 
—had  been  determined,  and  a  new  one  arose  with 
respect  to  the  carrying  out  of  the  decree.  At 
common  law  a  cb'ent  gets  nothing  until  there  is  a 
▼erdict  or  iudgment.  Therefore  it  is  that,  though 
the  law  is  the  seune,  the  circumstances  in  eadi  case 
im  differ. 

m  the  present  case,  therefore,  the  question  of  law 
is,  Gould  the  solicitors,  at  the  time  they  sent  in  their 
earlier  bills  of  costs,  send  them  in  as  final  bills,  even 
thowh  thev  intended  them  to  be  such  F  As  regards 
the  first  hiU  sent  in,  it  seems  to  me  to  be  dear  that 
the  solicitors  could  not  send  in  a  bill  at  that  time 
u  a  final  bill,  though  they  could  send  it  in  as  an 
ftccoont  of  expenses  up  to  that  date.  As  regards  the 
later  hills,  I  am  inclined  to  think  that  the  obtaining 
of  the  first  award  was  such  a  condusion  of  a  separate 
and  distinct  part  of  the  transaction  as  would  entitle 
the  solicitors  to  send  in  a  final  bill  of  costs  up  to  that 
time,  in  like  manner  as  a  solidtor  might  sena  in  a  Inll 
i^MQ  obtaining  a  decree  in  Chancery ;  and  that  the 
mhsequent  matters  would  amount  to  the  carrying  on 
ofseparate  and  distinct  parts  of  the  transaction, 
^vhflther  each  of  a  series  of  bills  amoimts  to  a  final 
utOy  or  whether  they  are  merdy  statements  of  account 
lowing  how  much  the  expenses  have  been  up  to 
thatdate,  is  a  question  of  fact  in  each  case,  ana  no 
case  can  be  of  any  binding  authority  when  another 
case  comes  up  for  decision  upon  that  point.  No  one 
pdge  or  court  can,  upon  a  question  of  fact,  bind  any 
other  judge  or  court  m  another  case. 

The  question  of  fact,  then,  here  is.  Did  the  solidtors 
mr  send  in  a  final  bill  before  they  sent  in  the  last  bill  ? 


At  the  time  they  sent  in  the  first  bill  they  could  not' 
legally  send  in  a  final  bill.  That  is  evidence,  and  we^ 
must  so  infer  the  fact,  that  they  did  not  intend  to 
send  it  in  as  a  final  biU,  but  merelv  as  a  statement  of 
account  up*^  to  that  date.  But  the  fact  that  most 
weighs  with  me  is  the  form  of  the  bills  and  the  way 
in  which  they  were  treated.  With  each  bill  was  sent 
a  statement  of  accoimt.  Eack  bill  begins  with 
items  from  a  certein  date  and  goes  down  to  another 
date,  takinff  up  the  items  where  they  left  off  in  the 
previous  bin.  Each  statement  of  account  carries  on 
a  balance  from  the  previous  accoimt.  The  balanc^ 
was  carried  on  from  one  accoimt  to  another,  and  any 
man  of  business  would  treat  those  accounts  as  being 
intermediate  stetements  of  account  at  the  particular 
time,  the  whole  taken  together  forming  one  account. 
There  is,  therefore,  the  strongest  evidence  that  they 
were  all  parte  of  one  bill.  The  solidtors  never  asked 
for  payment  of  any  one  of  the  bills ;  they  treated  the 
wh<ne  thing  as  one  running  account.  Both  parties 
treated  them  as  one  running  accoimt,  and  therefore 
the  point  that  each  was  a  final  bill,  and  that  the  time 
for  taxation  has  passed,  fails.  Is  ihere  any  authority 
upon  Uie  question  ?  In  re  Nehan,  Son,  dt  Hastings 
has  been  dted  to  us.  If  the  question  in  that  case 
was  a  question  of  fact  the  decision  cannot  bind  us. 
I  hold  a  strong  Opinion  that  the  decision  in  that  case 
turned  upon  a  question  of  fact,  and  that  the  decision 
was  made  to  depend  upon  this,  that  the  earlier 
accounte  were  each  settled  as  separate  accounte  by 
agreement  between  the  parties,  and,  if  so,  that  would 
make  each  a  final  bill  of  costo. 

Treating,  then,  these  bills  as  one  continuous  bill,  it 
is  next  said  that  the  bill  has  been  settled  by  payment, 
and  that,  therefore,  the  client  has  no  right  to  have  the 
bill  taxed.  The  question,  therefore,  is.  Was  the  bill 
paid  F  Did  the  solicitors  teke  the  acceptances  upon 
the  terms  that  they  were  to  consider  the  oills  of  costo 
as  paid  whether  the  acceptances  were  dishonoured  or 
not  ?  Or  did  they  take  them  upon  the  ordinary  terms 
upon  which  a  creditor  takes  acceptances  from  his 
debtor?  In  the  latter  case  the  condusion  to  be 
implied  primd  facie  is  well  known — namdy,  that  it  is 
a  conditional  payment  defeasible  upon  the  dishonour 
of  the  negotiable  security.  That  is  the  ordinary  busi- 
ness result  of  teking  a  negotiable  security  for  a  debt. 
The  Divisional  Court  held  that  the  solidtors  here  took 
the  acceptences  as  payment  of  the  bills  whether  dis- 
honoured or  not.  The  burden  of  proving  that  lies 
upon  the  solidtors,  and  they  must  show  that  both 
they  and  t^e  client  intended  it.  I  do  not  for  a 
moment  believe  that  this  firm  of  solicitors,  gentlemen 
of  high  standing,  ever  intended  to  take  these  accept- 
ances upon  those  terms,  with  the  effect  of  shuttmg 
out  the  dient  from  his  riffht  to  have  the  bill  of  costo 
taxed.  The  solicitors  took  the  acceptances  upon  the 
ordinary  terms,  as  conditional  payment,  and  upon 
their  dishonour  there  was  no  payment  of  the  biU  of 
costo,  and  consequenUy  nothing  to  stop  the  taxation. 
In  my  opinion,  therefore,  this  bill  must  be  ordered  to 
be  taxed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  It  i^ 
important,  in  considering  this  case,  to  keep  clear  in 
one's  mind  what  questions  are  questions  of  law  and 
what  are  questions  of  fact.  When  this  is  done,  all  the 
cases  fall  naturally  into  their  places.  The  first  ques- 
tion is.  Were  the  earlier  bills  such  bills  of  costo,  and 
were  they  so  delivered  as  to  make  them  bills  of  costo 
within  iixe  SoUdtors  Act  ?  They  might,  no  doubt, 
if  ^ey  had  been  so  treated  by  the  parties,  have  been 
bills  of  costo  within  the  Act.  They  might,  therefore, 
have  been  treated  as  bills  of  costo  within  the  stetute. 
Were  they  divisions  or  chapters  of  one  bill  of  costo,  or 
were  they  each  ddivered  as  a  separate  bill  of  costs 
within  the  Act?    That  is  a  question  of  fact.    To 
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enable  one  to  oome  to  aoondbiaion  iqpon  fhitt  quottion 
we  mast  canmder  wheilier  the  solicitonliad  a  i^litix) 
ddirer  them  as  separate  bills  of  costs,  and,  if  not, 
wlmther  they  were  treatedlyy  the  parties  and  aco^ted 
as  separate  hills  of  costs.  Those  are  two  separate 
and  independent  questions.  Pirst,  had  the  sofioitorB 
whan  they  sent  in  the  lulls  of  costs  a  right  to  treat 
them  as  separate  hills»  and  to  send  them  in  as  such. 
This  is  a  different  question  from  the  question  whether 
the  dient  had  a  lignt  so  to  treat  them.  It  laiBes  the 
questioii,  which  has  heen  so  much  ar|nied,  whether 
uiere  was  such  a  natural  break  in  the  onsiness  as  to 
entitle  the  solioitors  to  send  in  their  Inll  as  a  separate 
bOl  of  costs.  The  law  npon  the  point  has  been 
laid  down  at  common  Iaw  in  Harru  t.  (hboum^ 
2  Or.  &  M.  629,  which  decided  that  prima  facie  a 
solicitor  undertakes  to  carnr  on  to  its  termination 
the  transaction  he  is  engaged  upon  for  his  client,  the 
contract  being  determinable  b^  the  solicitor  on 
reasonable  notice.  But  in  equity  there  are  many 
natural  breaks,  as  Jessel,  M.B.,  said  in  /n  re  Eail 
&  Bather.  In  this  case  we  are  not  dealing  with  a 
suit  in  Chancery ;  we  are  dealing  with  a  heavy  arbi- 
tration. We  cannot  partioulmze  what  are  the 
natural  breaks  in  such  a  proceeding.  It  is  dear, 
however,  that  there  may  bie  breaks*  Having  made 
up  one's  mind  upon  this  point,  we  must  next  ask, 
whether  the  solidtors  determined  to  exercise  their 
right,  if  they  had  it,  to  send  in  a  separate  bill  of 
costs  ?  and,  further,  if  they  had  no  such  riffht,  whether 
the  bill  was  sent  in  by  the  sdlidtors  and  treated  by 
the  client  as  a  separate  bill  of  costs  within  the 
statute?  Those  are  questions  of  fact.  It  must 
always  be  a  question  of  fact  whether  a  document  is  a 
sepantte  bill  of  costs,  or  merdy  one  chapter  in  a 
volume.  We  must  look  at  all  the  droumstances  of 
the  case.  Payment  on  account  is  not  conclusive  to 
show  that  it  is  a  separate  bill  of  costs,  because  it  may 
be  referable  to  a  dear  understanding  that  t^e  ultimate 
bill  shall  be  the  Inll  of  costs,  and  the  payments  may 
have  been  made  upon  that  understanding.  The  onue 
is  on  the  solidtor  to  show  that  each  of  a  series  of 
documents  is  a  bill  of  costs  delivered  within  the 
meaning  of  the  Act.  In  this  case  the  bills  did  not 
correspond  with  any  natural  break  in  the  proceedings, 
except  in  one  case,  and  a  cash  account  was  ddiverod 
with  eadi  bill  carrying  forward  the  balance  due  from 
the  last  cash  acooimt.  There  was  no  demand  for  pay- 
ment  of  the  bill  as  a  separate  bill.  Taking  all  uiese 
facts  together,  it  seems  to  me  that  the  solidtors  have 
not  made  out  that  each  bill  is  a  separate  bill,  and  on 
this  view  of  the  law  and  the  facts  all  the  cases  faU 
naturally  into  their  places. 

The  decision  in  In  re  Nelson,  Son,  d:  HasUngs  was  a 
decision  upon  a  question  of  fact,  as  is  dearly  seen  from 
the  report  in  33  W.  B.  646,  54  L.  J.  Ch.  998.  There  the 
London  solidtors  had  been  in  the  habit  of  sending  to 
the  country  solidtors,  for  whom  they  had  been  in  the 
habit  of  ftctm^  generally,  successive  biUs  of  costs  in 
each  year.  The  last  bill  of  costs  had  been  ddivwed 
within  twdve  months  of  the  application  to  tuc  An 
obvious  attempt  was  there  mMe  to  treat  the  entire 
series  as  one  continuous  bill  for  the  purpose  of  taxa- 
tion, though  payments  had  been  made  which  showed 
that  the  parties  intended  to  treat  each  bill  as  a 
separate  bul.  Pearson,  J«,  puts  his  judgment  upon 
that  ground: — **la  the  present  case  the  London 
affjsnts  have  in  each  year,  down  to  the  year  1884, 
delivered  to  the  country  solidtor  tiie  bids  of  costs 
which  they  daim  to  be  paid  by  him,  and  also  a  each 
account.  The  correctness  of  ihe  cshsh  accounts  has 
been  practically  admitted  by  the  country  soBdtor  by 
his  making  payments  to  the  London  agents  on 
aooount  of  the  balances  whidi  appeared  1^  &ose 
accounts  to  bo  due  from  him.    It  appears  to  me  that 


it  is  now  too  l«te  for  'Ihe  oknmtnr  solidtor,  uibmi  he 
has  almost  in  so  many  words  aomittefl  ihe  eonBdU 
ness  of  the  accounts,  to  come  here  and  eodeavonr  to 
undo  aU  which  has  been  done.^  In  the  Conrt  of 
Atqpeal  ihe  question  only  arose  as  to  &e  costs  in  'fte 
acunhiistration  suit  whidi  ran  through  all  the  biDs, 
but  it  is  obvious  that  the  pivot  upon  whidi  the  oaie 
turned  was  that  there  had  been  a  satflement  of 
account  each  year  between  the  London  and  ouuutry 
solidtors.  It  seems  to  me,  therefore,  that  4hftt  oaae 
does  not  lay  down  any  law  contrary  to  tet  we  mt 
laying  down,  but  €kat  it  turned  upon  an  infeienae  of 
fact— a  reasonaUe  inference  of  fact— drawn  by  i^ 
court.    So  mudi  for  -tiie  first  point. 

The  second  point  raised  is  that  the  bOl  of  oMts. 
treating  it  as  one  entire  bill,  has  been  paid.  I 
entirdy  agree  with  what  the  Master  of  the  BoDs  Ins 
said  upon  this  point.  The  rule  of  law  is  dear.  Pay- 
ment of  a  debt  1^  a  bill  of  exdian^  is  a  conditional 
payment  only,  unless  the  contrary  is  proved.  It  lies 
upon  a  solidtor  who  takes  a  negotiable  instrnmeat 
from  his  client  to  prove  that  by  agreement  with  the 
client  it  was  taken  in  absolute  payment.  A  soUdtor 
dealing  with  a  lay  client  must  bring  home  to  the 
mind  of  the  dient  that  the  negotiable  instrument  is 
taken  in  full  settlement  of  the  bill  of  costs,  and  the 
client  mn^  have  assented  to  that.  The  solidtors  here 
have  not  discharged  that  onus.  Cave,  J.,  did  not 
throw  the  onus  upon  the  solidtors,  and  therofors  the 
judgment  was  wrong,  and  must  be  reversed. 

Kat,  L.  J. — ^I  am  of  the  same  opinion.  The  first 
question  we  hayc  to  determtne  is  whether  the  biCs 
sent  in  were  separate  bHls  of  costs  xjr  one  bill  only. 
The  principle  of  ]aw  dedudble  from  the  oases  is  that 
if  a  solidtor  is  retained  to  conduct  an  action,  either 
at  law  or  equity,  or  an  arbitration,  prhnd  fdcie  "tiie 
contract  of  the  solidtor  is  an  entire  contract  to  conduct 
it  through  to  a  condusion,  and  he  has  no  right  to 
send  in  a  bill  of  costs  and  to  iiadst  upon  payment  of 
the  bill  unto  the  matter  has  been  oonduded.  But 
when  we  apply  that  doctrine  to  a  long  and  compli- 
cated litigation  whidi  may  not  be  completed  for  years, 
and  may  involve  questions  of  difficulty,  I  care  not  in 
what  tnbunal  the  litigation  is,  it  may  be  unreaaon- 
able  to  treat  it  as  an  entire  contract  in  the  sense  "tiiat 
the  solidtor  is  to  have  no  right  to  send  in  hk  bill  and 
recover  his  costs  until  tiie  whole  matter  is  finaDjr  oon- 
duded. Accordingly  the  courts,  without  infnnfliBg 
upon  the  old  rule,  have  said  that  the  proper  modb  of 
applying  the  rule  is  that  in  such  a  case  the  soHeitor 
may  at  any  reasonable  break  in  the  litigation  send  in 
his  bill  of  costs  up  to  tiiat  point  and  demand  psj- 
ment  That  old  doctrine  was  established  in  Harris  v. 
Oshourn,  where  Parke,  B.,  said :  **  The  cases  wfakdi 
have  been  dted  may  be  explained  dther  npon  the 
supposition  that  this  is  to  be  treated  as^  a  graeral 
contract,  or  upon  the  suppodtion  that  it  is  a  special 
contract,  to  carry  on  the  suit  to  its  termination,  enb- 
jeot  to  be  put  an  end  to  on  reasonable  notice,  in 
andent  times  it  was  considered  as  an  entire  oootraot, 
of  which  the  attorney  could  not  divest  himsdf  by  asiy 
means ;  but  in  consequence  of  the  increased  erpmmm 
of  suits  in  modem  times  the  rule  has  beenTsasA, 
and  the  attorney  is  at  Hberty  to  determine  Ihe  ooii- 
traot  on  reasonable  notice.  The  contract  of  lite  dteit 
is  to  pay  at  the  completion  of  the  suit ;  send  mdess 
the  contract  be  defeated  by  reasonable  noiioe,  the 
attorn^  has  no  cause  of  action.''  Then  in  fTkMe^ 
T.  Lor/,  7  Bx.6M,  it  was  dedded—^  am  reading  ftaa 
€be  judgpnent  of  Wood,  Y.CI.,  in  Stohes  ▼.  TVaMtr, 
2  K.  &  J.,atp.  247,  g^vhig  the«SiBotof  fhittdeowa 
— "  that  a  solidtor  cannot  bring  bis  acfion  fat  a  bill 
of  costs  until  the  whole  of  the  bndnsn  is  Aone,  ex- 
cept in  a  case  where  ^ere  has  been  a  stipidation  i 


^3aA.     i!M»,«.iM.i    r!S&  ws^sKLs  icssemnsoL 


wMr  <x^  ji^pxAL. 


In  n  BoMSB-ft  B^(SLA9E.— Ik  ids-0«  Bbad. 


StcrttCocM. 


lBlia'flft«liMt¥itft^di6B  bim  irdth  moBD^,  be  0Miii<ifc 
go  OB  wini  IBS  CMBf*    A  0Oiioitoir  fass  bnt  oub  retaixidir 

id^  to  oarrythrongh.*'  These  OMes  wsre  rftltoed 
to  hf  IFeesel,  M.B.,  in  7n  re  Hall  &  Barker,  where  he 
mp:—''  I  csnnot  sec  anr  TeAMm  for  assmniog  that  a 
vdktftor,  undertakiiig  a  bosiiiess  of  this  oomplioated 
nature,  such  as  the  administration,  whether  oi  a  dead 
am's  estate  or  an  inscdveat  man's  estate,  whioh  may 
fjUn  rise  to  a  seoreof  suits,  and  nuty  oooinnr  a  score  of 

rtSk  before  it  u  £nallv  wound  np,  should  be  held  to 
a  single  and  entire  thing,  and  not  be  entitled  to  be 
paid  any  renraneration  nntll  that  single  and  entire 
wan  is  done.  I  thix^  it  is  teasonable  that  a  solicitor 
fkoiUd  nbt  be  bald  to  have  entered  into  snob  a  oon^ 
tnef*  And  foi^er  on  he  says :  *'  The  transaction 
momits  to  this,  in  my  opinion :  '  We  have  done  so 
■nek  work ;  tiiera  is  a  convenient  break  in  the  bust^ 
1MB,  iq)  to  wbicA  time  we  have  made  up  onr  bill  of 
eosis;  pteaae  to  pay  ufemp  to  that  time,  and  whoi  the 
OBtstanding  masters  are  oonduded,  whioh  we  hope 
will  be  shortly,  we  will  send  in  a  forther  bill/  " 

l^iUng  that  to  be  the  law,  it  remains  to  apply  it  to 
tUseass.  The  solicitors  were  retained  in  an  arbitra- 
tioa.  The  ease  lasted  over  two  yean,  and  in  Jidy, 
1892,  the  last  biU  of  costs  was  delivered.  There  were 
ctHain  hr^ks  in  the  litigation.  On  the  17tb  of 
Ifaieh,  1801,  the  arbitrator  made  an  award,  and  it  is 
<qiii(o  possible  fiiat,  if  the  solicitors  had  at  that  time 
int  in  their  bill  of  costs  and  asked  for  payment,  it 
toigkt  haive  amounted  to  the  delivery  of  a  mil  within 
Ills  statute.  The  award  was  then  remitted  to  tiie 
ijbitrator  by  ^le  Divirional  Court,  and  the  arbitrator 
sfflmed  bis  'previous  award.  There,  again,  was  a 
MMiUe  break  in  the  jprooeedings.  The  matter  went 
nitber,  and  tke  Divisional  Oourt  again  remitted  the 
award,  and  their  order  was  affirmea  by  the  Oourt  of 
Ag«al.  The  matter  thereupon  went  back  to  the 
iRitrBtor,  and  a  final  award  was  made.  Thus  there 
were  several  breaks,  at  any  of  which  the  solicitors 
■i^  have  aent  in  their  bUl  of  costs  and  demanded 
psyaiMit.  Th««y  did  nothing  of  the  kind.  The  bills 
ef  coats  wsie  sent  in  wi^out  reference  to  any  break 
in  Ibe  btigation.  Th^  were  a  series  of  accounts,  and 
with  not  one  was  a  demand  made  for  payment.  The 
Ine  aooooBt  of  the  matter  seems  to  me  to  be  this : 
te  client  paid  moneys  to  the  solicitors  from  time  to 
<itae  to  keep  the  matter  going  on,  and  acconnta  were 
Mit  hf  tiie  solicitora  to  the  client,  not  intended  as 
Uk  of  costs  within  the  Act,  which  would  entitle  the 
Mbeitors  to  sue  upon  them  alter  the  expiration  of 
cue  month,  but  as  items  of  account  sent  .in  for  the 
pv^ose  of  ahowfaig  the  client  how  much  money  had 
Mn  paid  to  the  aoUoitora,  how  much  had  been 
iR&d  in  eKpensea,  and  bow  much  the  client  would 
tits  to  pwnwdo  for  canying  on  the  proceedinga.  The 
sendiDg  in  of  theee  accounts  was  never  intended  to 
mat  the  <iient*s  ritfht  to  tax  when  the  arbitration 
ivas  CQDoladed.  Ixx^ing  at  all  the  facts  it  is  impos- 
^hle  to  treat  these  biUs  as  separate  bills  of  costs. 

The  second  point  seems  to  me  to  present  more 
^ificulty.  Takmg  these  bills  (rf  costs  as  only  one 
«itire  bul,  12ie  bUctnt  gave  the  solicitors  certain  Inlls 
ol  exchange  which  were  said  to  be  taken  in  satisfac- 
iioa  of  the  ViU  of  costs.  A  bill  of  exchange,  how- 
ever, is  only  a  complete  payment  if  the  bill  is 
boaouied.  The  dnlv  ^ifflcmi^  in  my  mind  is  that 
Ihsuiaawbo  g«ve  dbe  biBs  of  exchange  himself  sets 
^  the  contention  of  non-payment.  Bnt  the  answer 
to  that  difficulty  seems  to  me  to  be  this :  that  if  a 
^^M»Mtion  is  to  be  a  payment,  it  must  be  treated  as 
tlMyiaeDt  <m  both  sides.  Therefore  I  think  that  lihis 
Waanot  sadi  %  pityiaent  as  precludes  the  oKent  frotti 
fttsticm.  Anotlier  point  we^bs  strongly  wfth  me. 
« '^'M  ^  bdttnden  duty  <n  the  soHcitorB,  bclfore 


taking  bOlsof  exchttige,whidh  would  <^>enite  as  pay>> 
tndnt  of  ttte  "bill  of  cost^,  and  so  preclude  the  mint 
ihm  taaufcictti,  to  expkiii  Iha  matter  fi^  to  the 
ciieBt.  Fdr  these  rmmmm  I  Wnk  «Mit  tiie  i^ypeel 
should  be  allowed. 

Apptal  aUowti, 

Solicitors,  Nunn  &  Fopham;  Bomer  <fc  HatHam. 


I^tgt  (Soun  of  9u0tice. 

/n  re  0.  Bmad. 
Hbad  v.  Hbad.  (a.) 

Partnership  —  Novation  —  Bankers  — Deposit   note — Be- 
newal — Liability  of  deceased  partner* s  estate. 

The  mere  surrender  of  a  banker^  deposit  note  on  ,paH 
repayment  of  a  deposit^  though  aeeompanied  by  the  oc- 
eqftanee  of  a  fresh  note  for  the  balaneef  does  not  in  Us^ 
amount  to  a  novation  of  the  original  contract  so  as  to 
discharge  the  estate  of  a  partner  who,  to  the  knowledge  of 
the  depositor,  has  died  since  the  original  deposit  wtts 
made. 

This  was  an  applicati(tti  in  the  administration  of 
the  estate  of  Geoiffe  Head,  deceased,  formerly  a 
partner  in  the  Edenbridse  Bank,  seeking  to  render 
such  estate  liable  on  a  deposit  note  fot  £850  issued 
since  his  decease  in  exchange  for  and  in  part 
payment  of  a  similar  note  for  £1,400,  issued  while  he 
was  a  partner. 

In  March.  1890,  the  applicant  dei>osited  £1,400 
with  the  Edenbridge  Bank,  then  carried  on  by  the 
said  Oeorge  Head  and  George  8earle  Head  aa  palrtners, 
and  received  th  deposit  note  for  the  amount.  George 
Head  died  in  December,  1890,  and  the  business  was 
then  carried  on  by  G^rge  Seatle  Head  alone.  The 
applicant,  who  knew  of  the  death  of  G^rge  Head, 
withdrew  £300  in  July,  1891,  £100  in  November, 
and  £150  in  December  of  the  same  year.  On  tiie 
last-^mentioned  withdrawal  she  surrendered  her 
original  deposit  note  and  received  one  for  £850  in 
its  place.  This  was  stated  to  be  the  usual  practice  of 
the  bank  on  the  withdrawal  of  a  portion  of  a  deposit. 
The  applicant  received  interest  on  the  note  until  the 
bank  stopped  payment  in  1892.  Down  to  such  stop- 
page all  deposit  notes  were  signed  in  the  old  name  of 
the  firm— ^.,  G.  &  G.  S.  Head. 

Byrne,  Q,C^,  Stud  Methold,iot  the  applicant.— There 
is  no  novation  here.  The  fresh  receipt  is  given  as  a 
matt^  of  convenience  to  show  how  much  money  is 
still  due.  There  is  nothing  whatever  in  that  to  dis- 
charge the  estate  of  the  deceased  partner  from  the 
continuing  liability  f  ot  the  balanice:  HatHsv.Farwell, 
15  Beav.  ll. 

!Levett,  Q,C.,  and  27.  Ware,  for  Ge^rJ^e  Searle Head's 
trustee  in  bankruptcy,  ad(^tei  iihe  same  argument 

Whitehome,  Q.O.,  end  B.  F.  NoHon,  lor  the  l€jga^ 
personal  representative  of  1tb»  deceased  partner.— Tiie 
deposit  note  for  £850  was  giveb  tiy  the  new  firm  in 
exchange  for  the  old  ireoeipt,  and  a  new  Halnlitv  was 
substituted.  Harrie  v.  Farwdliss  distinguishable,  as 
the  oi'lgiual  ¥eoei(M»  ivas  not  titers  given  n^.  Here 
the  applicant  lurii  received  interest,  part  payflMmt^ 
ittA  taaren  a  ^firesh  deposit  'note  #rom  isie  surviving 

(o.)  Btfpcfrted  by  G.  Rcwlasb  A&ston,  Bsq.,  Bar- 
risteD-tft^tAW, 


^ 
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In  RE  G.  Head*— Hatnss  v.  Kino. 


HiOHCbuBa;. 


partner  knowing  him  to  be  such.  That  is  a  good 
answer  by  way  of  aooord  and  satisfaction :  Thompson 
V.  Perdval,  5  B.  &  Ad,  925.  [Chitty,  J.— There 
the  creditor  was  informed  that  he  must  look  to 
the  continuing  partner  for  the  debt,  as  the  retiring 
partner  knew  nothing  about  it,  and  the  creditor  then 
drew  a  bill  on  the  continuing  partner  alone.]  BiU 
borough  v.  Holntes,  26  W.  R.  297,  5  Ch.  D.  255,  is  in 
our  fayour.  [Chitty,  J. — In  that  case  two  new 
members  were  brought  in,  and  Hall,  Y.C,  held  that  a 
new  liability  was  substituted  for  the  original  liability.] 
It  is  a  pure  question  of  intention,  and  the  inference  is 
iu  our  favour. 

Chitty,  J. — ^The  question  I  have  to  decide  is  one  of 
novation.  It  appears  that  the  applicant,  one  of  the 
customers  of  the  Edenbridge  Bamc,  left  £1,400  on 
dei>osit  with  the  original  firm  of  G.  &  G.  S.  Head,  for 
which  she  received  a  deposit  note  in  the  usual  form. 
After  the  death  of  George  Head  in  December,  1890, 
the  business  of  the  bank  was  carried  on  by  G.  S. 
Head  alone.  The  applicant  was  aware  of  this  fact, 
and  on  several  subsequent  occasions  she  seems  to 
have  withdrawn  somecn  her  money,  on  one  of  them — 
viz.,  the  14th  of  December,  1891 — ^receiving  a  fresh 
depptdt  note  for  the  balance  of  £^50  in  precisely 
similar  terms  with  her  old  deposit  note  except  that 
the  amount  due  was  £850  instead  of  £  1 ,400.  On  thi « 
It  has  been  argued  that  there  has  been  a  novation, 
or,  in  other  words,  that  there  has  been  an  agreement 
en  the  part  of  the  applicant  to  dischar^  her  ori^nal 
debtor  G.  Head  and  accept  the  liability  of  G.  S. 
Head  alone  in  substitution  for  the  joint  liability  of 
G.  &  G.  S.  Head.  The  giving  of  a  fresh  de^sit  note 
to  a  customer  who  with&iws  aoy  part  of  his  deposit 
seems  to  have  been  only  a  convenient  and  very  usual 
way  of  writing  off  a  P&i^  of  the  debt  due  from  the 
baxik,  but  it  is  not  sumcient  evidence  of  novation  to 
discharge  the  original  debtor  ^m  liability.  In  my 
opinion  there  never  was  any  intention  on  the  part  of 
the  applicant  to  get  rid  of  or  discharge  her  original 
debtors  and  accept  the  liability  of  the  survivor  slone. 
^e  result,  therefore,  is  that  her  claim  to  prove 
against  the  estate  of  the  deceased  partnw  G.  Mead 
for  that  £850  balance  must  be  allowed. 

Solicitors,  Emmett,  Son,  8tubh$,  &  MdhuUh,  for 
F,  C.  Q0JU9,  Worthing;  LinldaUT  &  Co.;  Clarke  A 
Calkin, 


Chan.  Div.  )  a        t  a  t  ono 

North,  J.  I  Aug.  10,  1893. 

Haykss  v.  Kino,  (a.) 

Prescription — Ancient  lights — Right  to  obstruct  light — 
"  Contiguous  " — Medium  filum— Pre«cr»p<t(m  Act  (2 
<fe  3  Will,  4,  c.  71),  s.  3. 

The  plaintiffs  toere  lessees  0/ premises  on  the  south  side 
of  a  public  road.  A  declarcUion  in  their  leases  empowered 
the  lessors^  their  successors  and  assigns,  to  erect  or  suffer 
to  be  erected  on  any  of  the  adjoining  or  contiguous 
premises  any  buildings,  whether  such  buildings  should  or 
should  not  diminish  the  lessee's  light  and  air.  More  than 
twenty  years  afterwards  the  same  lessors  leased  property 
on  the  opposite  side  of  the  road  to  the  defendant,  who, 
under  agreement  with  the  lessors,  commenced  to  erect  new 
buildings,  which  it  tvds  admitt^  would  interfere  with 
the  plaintiffs*  ancient  lights.  On  motion  for  iiy'unction 
to  restrain  the  defendant  from  so  building. 
Held,  that  the  declaration  prevented  the  plaintiffs  from 

(a.)  Reported  by  C.  F.  Dxtngan,  Esq.,  Barrister-at- 
..     Law. 


acquiring  a  right  to  light  under  the  Prescription  Ad, 
s.  3. 

Mitchell  V.  Cantrill,  36  TT.  R.  229,  37  Ch.  D.  56; 
distinguished. 

Held,  also,  that  the  plaintiffs*  and  defendants  pre~ 
mises,  though  situate  on  opposite  sides  of  the  street,  were 
literally  **  contiguous,**  and  that  the  injunction  must  he 
refused. 

This  was  a  motion  by  the  plaintiffs  to  restrain  the 
defendant  from  building  so  as  to  obstruct  the 
plaintiffs'  ancient  lights,  and  was  treated  as  the  tnal 
of  the  action. 

The  plaintiffiB  were  the  trustees  of  the  wiU  of  Mr. 
W.  Haynes,  who  was  lessee  under  leases  respectively 
dated  the  17th  of  February,  1870,  and  granted  by  the 
Ecclesiastical  Commissioners  for  the  term  of  sixty 
years  from  the  25th  of  December,  1867,  of  four 
houses  situate  on  the  south  side  of  Leonard-stzeet; 
City-road.  Each  of  the  leases  contained  the  follow-* 
ing  provision  :  ^*  And  it  is  hereby  declared  that,  no^ 
withstanding  anythiug  herein  contained,  the  said 
lessors  shall  have  power  without  obtaining  any  con* 
sent  ^m  or  malang  any  compensation  to  the  said 
lessee  to  deal  as  they  may  think  fit  with  any  of  the 
premises  adjoining  or  contiguous  to  the  hereditaments 
hereby  demised,  and  to  erect  or  suffer  to  be  erected 
on  such  adjoining  or  contiguous  premises  any  buildings 
whatever,  whether  such  buildings  shall  or  shall  not 
affect  or  diminish  the  light  or  air  which  may  now  or 
at  any  time  during  the  term  hereby  granted  he 
enjoyed  by  the  lessee  or  the  tenants  or  occupiers  of 
the  hereditaments  hereby  demised,  and  it  is  hereby 
lastly  declared  that  the  word  '  lessors '  shall  be  taken 
to  mean  and  include  the  said  Ecclesiastical  Commis- 
sioners, their  successors  and  assigns,  and  other  the  re- 
versioners for  the  time  being  of  the  said  premises  so 
far  as  the  same  will  admit  unless  the  context  or  nature 
of  the  case  may  require  a  different  construction." 

Under  an  agreement  dated  the  19th  of  July,  1892, 
the  Ecclesiastical  Commissioners  agreed  to  lease  to 
the  defendant  a  piece  of  land  on  the  nortii  side  of 
Leonard-street,  and  opposite  to  the  plaintiffs'  houses, 
in  consideration  of  his  pulling  down  the  old  buildings 
thereon  and  rebuilding  them  in  aooordanoe  with  plims 
to  be  approved  by  the  commissioners ;  the  defendant 
in  the  meantime  to  observe  all  the  covenants  and 
conditions  in  the  draft  lease  as  if  such  lease  had  been 
granted.  The  said  lease  contained  a  covenant  with 
the  lessors  that  he  would  not  build  so  as  to  obstruct 
any  light  belonging  to  any  premises  the  estate  or 
interest  whereof  in  possession  or  reversion  might  be  in 
the  lessors. 

In  pursuance  of  this  agreement  the  defendsnt 
pulled  down  the  old  buildings,  and  was  erecting  new 
ones  on  plans  approved  by  the  lessors  which  it  wis 
admitted  would  obstruct  the  plaintiffs^  ancient  lights. 

CozenS' Hardy,  Q.C.,  and  Cave,  for  the  plaintiffii.— 
This  case  is  within  Mitchell  v.  Cantrill,  36  W.  B.  229, 
37  Ch.  D.  56,  where  it  was  laid  down  that  the  exc^ 
tion  in  a  lease  of  any  right  to  restrict  the  free  use  of 
the  adjoining  land  by  a  lessor  did  not  prevent  the 
lessee  from  acquiring  a  lif  ht  to  light  under  the  Pre^ 
scription  Act,  s.  3.  The  <&claration  iu  the  plaintiff^ 
leases  does  not,  therefore,  prevent  them  from  acquir- 
ing a  prescriptive  right  to  light. 

Swinfen  Eady,  Q.C,  and  Eastunck,  for  the  defend- 
ant, distinguished  this  case  from  that  of  Mitchell  v» 
Cantrill. 

Cozens'Hardy,  Q.C,  replied. 

NOBTH,  J.~I  think  Mr.  Eady  is  right.  The 
declaration  in  the  plaintiff'  leases  prevents  them 
from  acquiring  a  prescriptive  right  to  light  under 
section  3.     Tms  case  is  distinguishable  from  that  oi 
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High  Coubt. 


Haynes  V,  Kma— Fmwtbbv.  Wilson. 


High  Coubt. 


MitckdlY.  Cantrill,  It  is  within  the  class  ol  casts 
there  referred  to  by  Cotton,  L. J.y  in  which  there  is 
"an  express  proviso  in  the  oontraot  between  the 
parties  tnat,  notwithstanding  the  grant  to  the  plain- 
tiff ^e  landlord  should  be  at  liberty  to  build  so  as 
to  interfere  with  his  right."  And  so  here  there  is  an 
express  provision  that  the  enjoyment  of  light  is  only 
to  last  until  the  lessors  shall  desire  to  exercise  the 
light  reserved  to  them. 

Cozent'Hafyfy,  Q.C. — ^The  defendant's  premises  are 
neither  adjoining  or  contiguous  to  the  plaintifb' 
premises.  They  are  divided  by  the  road.  [He 
referred  to  Berrtdge  v.  Ward,  10  C.  B.  N.  8.  400,  9 
W.B.G.L.Dig.20;  Bateman  y.  Poplar  District  Board 
of  Works,  33  Ch.  D.  360,  35  W.  E.  IHg.  131.]  The 
defendant  is  not  an  assign  of  the  benefit  of  l^e  agree- 
ment between  the  commissioners  and  the  plaintifiEs : 
BtnaU  V.  Cowlishaw,  26  W.  B.  764,  9  Ch.  D.  125, 
and  on  appeal  28  W.  B.  9,  11  Ch.  D.  866 ;  Martin  v. 
Spieer,  37  W.  B.  689,  14  App.  Cas.  12.  [NoETH.  J., 
referred  to  Everett  v.  Remington,  [1892]  3  Ch.  148, 
41  W.  B.  Big.  264.]  The  defendant  has  agreed  not 
to  obstruct  the  lights  of  any  premises  of  which  the 
lessoTB  are  reversioners. 

Swin/en  Eady,  Q.G. — ^The  declaration  was  not  in- 
tended to  be  personal  to  the  lessors.  The  bmldings 
erected  by  the  defendant  have  the  consent  of  the 
Gommissioners. 

North,  J. — As  to  the  meaning  of  the  words  ad- 
joLoiiig  or  contiguous.  I  think  the  word  contiguous 
was  not  intended  to  mean  touching.  I  think  the  two 
words  were  meant  to  have  the  same  meaning,  and 
were  used  as  alternative  adjectives  for  neighbouring 
or  near.  But  if  the  word  contiguous  is  construed 
strictly  the  defendant's  premises  are  contiguous  to 
the  plain tiffii',  the  presumption  being  that  the  grant 
from  the  commissioners  in  each  case  includes  the  soil 
of  the  street  ad  medium  filum,  subject  to  the  rights  of 
&  local  authority  {vide  Middethwaite  v.  Newlay 
Bridge,  33  Ch.  D.  133,  35  W.  B.  Dig.  71),  and  it 
would  be  very  strange  if  it  was  intended  to  leave  out 
of  consideration  buildings  on  the  opposite  side  of  the 
street,  which  must  be  d&ectly  affected,  and  apply  the 
words  only  to  properties  on  the  same  side,  which 
would  not  be  so  durectly  affected.  Then  who  is  to 
have  the  benefit  of  the  agreement  between  the  com- 
missioners and  the  plaintiffs.  The  word  "lessors" 
is  to  include  the  commissioners,  their  successors  and 
Msigns,  &c.,  and  the  agreement  is  that  the  lessors 
shaU  have  power  to  ''erect  or  suffer  to  be  erected" 
any  buildings  on  adjoining  or  contiguous  premises ; 
60  that  it  is  not  only  what  they  themselves  may  do, 
but  what  they  may  allow  others  to  do.  And  the  de- 
fendant in  erecting  these  new  buildings  has  dejirly 
done  80  under  agreement  with  the  commissioners, 
and,  that  being  so,  it  cannot  be  said  to  be  a  breach  of 
the  defendant's  own  agreement  not  to  build  so  as  to 
olftnict  any  light  on  premises  of  which  the  oom- 
miasioners  are  reversioners.  The  plainti£GB  have, 
thecefore,  no  right  to  complain,  and  the  action  must 
be  dismissed;  with  costs. 

Solicitors  for  the  plidntiffs,  Fonti/ex,  ffeuntt,  <£r  Pitt. 

Solicitors  for  the  defendant,  Potter,  Sand/ord,  dt 
Kilvington, 


K^S^jJ  Mayl9.18»a, 

Fenneb  v.  Wilson,  (a.)  . 

Practice — Patent  action — Threats — Interim  injunction-^ 
Damages —  Undertaking — Form  of  order. 

In  an  action  for  the  alleged  infringement  of  a  patent  .the 
defendants  moved  for  an  injunction  restraining  the  plainr 
tiff  from  threatening  legal  proceedings  in  respect  of  the 
cUieged  infringement.  An  order  loas  made  restraining 
the  plaintiff  *' until  judgment  in  this  (iction,"  The 
registrar,  in  giving  out  the  order,  prefaced  it  by  the  usual 
undertaking  in  damages  oti  the  part  of  the  defendants, 

Jleld,  on  motion  by  the  defendants  to  omit  the  under^ 
taking,  that  the  order  was  in  the  nature  of  a  final  order, 
and  thai,  therefore,  the  ordinary  form  of  undertaking 
was  not  appropriate. 

This  action  was  one  for  the  alleged  inf ringemoit  of 
a  patent.  Upon  the  motion  of  the  defendants  an 
order  was  made  restraining  the  plaintiff,  **  imtil  judg» 
ment  in  this  action,"  from  issumg  certain  advertise- 
ments threatening  legal  proceedings  in  respect  of  any 
use,  sale,  or  purdiase  of  the  patented  articles.  The 
registrar,  in  giving  out  the  minutes  of  this  order', 
prefaced  it  wiUi  the  following  words :— "  The  defend- 
ants, bv  their  counsel,  imdertaking  to  abide  by  any 
order  this  court  may  make  as  to  damages,  in  case  the 
court  shaJl  be  of  opmion  that  the  plaintiff  shall  have 
sustained  any,  by  reason  of  this  order,  which  the 
defendants  ought  to  pay." 

The  defendimts  moved  to  strike  out  this  undertak- 
ing in  damag;e8. 

Wdrmington,  Q,C,,  and  Wrig?U  Taylor,  for  the  de-r 
fendants. — ^The  order  for  an  injunction  was  in  the 
nature  of  a  final  order,  and  the  case,  therefore,  does 
not  come  within  Smith  v.  Day,  31  W.  B.  187,  21 
Ch.  D.  421,  and  GHffUh  v.  Blake,  32  W.  B.  833,  27 
Ch.  D.  474. 

They  referred  also  to  Chulard  dk  (Hbbs  v.  Sir  CouUs 
Lindsay  &  Co,,  4  Bep.  Pat.  Cas.  189. 

J,  C,  Graham,  for  the  plaintiff. — The  imdertaking 
ought  to  be  given,  for  the  plaintiff  may  prove  at  the 
trial  of  the  action  to  be  right. 

Eekewich,  J.— Sir  George  Jessel's  statement  of  the 
practice  in  Smith  y*  Day  appears  to  me  to  be  entirely 
correct.  He  there  says  thiat  the  object  of  an  under- 
taking in  damages  is  to  give  the  defendant  some 
remedy  in  daim^B;es  in  cases  where,  through  the 
judge  being  misled  by  the  evidence  or  the  arguments 
of  counsel,  an  injimetion  is  granted  on  an  interlocu- 
tory application  which  ought  not  to  have  been  ^^ranted. 
In  such  cases  the  court  exacts  an  undertakmg  in  a 
form  simUar  to  the  one  in  the  present  case. 

An  injunction,  however,  though  interlocutory  in  the 
sense  of  bcdng  granted  on  a  motion  made  between  the 
issue  of  the  writ  and  the  hearing  of  the  action,  may 
not  be  interlocutory  in  another  sense — that  is,  it  may 
not  be  an  order  leaving  anything  for  the  court  to 
consider  at  a  future  tmie.  Mr.  Ghraham  says  the 
threats  may  be  justified  in  the  end  when  the  trial  is 
reached.  That  was  not  the  meaning  of  my  order.  I 
referred  to  Ooulard  d;  Oibbs  v.  Sir  CouUs  Lindsay  dk 
(Jo,,  and  said  that  the  parties  must  play  the  game 
according  to  the  rules  of  the  game,  and  must  not  by 
any  outside  remarks  interfere  with  the  ''even  course 
of  litigation."  For  one  litigant  to  say,  "Not  only 
have  I  instituted  proceedings,  but  I  am  right,  and 
everyone  else  proceeding  on  a  similar  footinsr  is 
wrong,"  is  interfering  with  the  even  course  of  liti- 
gation.    My   order,  therefore,  though   subject    to 

(a.)  Beported  by  Abkold  Gloybb,  Esq.,  Barristen- 
I   *  at-Law. 
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appeal,  is  not  at  any  time  open  to  review  by  me,  and 
is  «ti1;he  natore  of  a  final  order.  That  bdng  so,  there 
ought  to  be  no  undertaking  here,  and  the  minutes  Ct 
the  order  muflt  be  varied  by  Striking  out  the  under- 
Mdng  in  damages. 

Solicitors,  RooJce  &  Sons,  lor  BaUy  <fe  Son,  Bamsley ; 
W.  J.  &  B.  B.  TremeUm,  for  A.  M^  Blair,  Mfcn- 
^heetor. 


Nov.  1. 


Q.  B.  Div.  \ 

;(Charle8  and  Wright,  JJ.)  J 

ITltzbk  v.  Niools.  (a.) 
JBailment  —  Beataufxmt  keeper — Customer* s  overcoat^ 
Delivery  to  waiter — Negligence, 

TJie  plaintiff  went  into  defendant's  restaurant  for  tJ^e 
purpose  of  dining.  His  overcoat  was  receiifed  by  the 
waUer  at  the  table  and,  without  any  directions,  hung  up 
on  a  peg  at  his  bade.  The  coat  was  stolen.  There  was 
widence  for  the  defendant  that  the  custom  of  the  estdb- 
^ishment  was  to  put  the  coats  of  customers  on  chairs  beside 
them. 

Held,  iliat,  assuming  there  was  a  bailment,  there  was 
evidence  of  negligence. 

Held,  also,  by  Charles,  J.,  that  there  was  evidence 
upon  which  the  jury  could  find  that  the  coat  was  received 
hy  the  waiter  as  an  act  of  bailment,  and  ndt  of  good 
nature. 

But,  by  Wright,  J.,  that  the  court  had  no  junsdtctton 
to  entertain  that  point,  on  the  ground  that  it  did  not 
tuffi^enUy  appear  to  have  been  taken  in  the  court  below 


<rf  cftstdmew,  otA  he  ^wms  'ndt  in  iSie  l?^"*^*'^^^^ 
nmn  ^nrho  *wi»  told  off  edpedially  io  do  «>-„™f^ 
over,  the  def^dKrit  ww  undet  -no  gre«ft«t  Mwm^ 
with  ireroect  to  his  customers'  -propa^thaai^otM 
be  an  owHnary  lodgtag-Tiouse  feeper,  whoiwytfld  «iot 
have  been  liable  here  for  a  iheft  by  a  irtiwtiger: 
Holden  V.  SoUy,  8  W,  ».  488,  8  C.  B.  K.  S.  254. 

Bray  and  Beard,  for  the  plaintiff.— There  w» 
ample  evidence  of  a  bailment  to  the  defendant.  The 
woUer  <took  «he  pkdntiff's  coat  for  convemenoe  of, 
and  m  part  of,  the  eon4Mt  of  the  bushiessof  tlK 
restaurant,  and  put  it  whew  he  chose.  la  effiert  toe 
said,  "  Shan  I  trfee  charge  of  your  coat?  ^  "  «J 
had  hung  it  up  ^  €he  vesfibnle  the  def Aidant  wouM 


I  clearly  have  *een  liable,  ^nd  fiiere  was  no  difference 
between  iOiat  oouwe  and  the  present  *«5te  to  jm«^ 
the  case  being  withheld  from  the  jury.  The  liabilily 
o!  the  def^dants  was  analogous  to  that  of  a  ^^ 
company  for  the  safe  custody  of  passengOTB*  hai^- 
liiggage  while  to  chiifge  of  a  iporter  under  ^K»i- 
stances  wbick  occurred  in  Bichards  v.  ^J««2J» 
Brighton,  and  South  Ooad  BaUway  Cb.,  7  C.  B^». 
and  Buneh  v.  Great  Western  Railway  Co.,  86  W.  K. 
786,  13  App.  Cas.  31.  [They  were  stopped  on  the 
question  of  negligence.] 

Langstaffe,  in  reply.— The  c^ses  of  tiie  rwhrsy 
companies  are  distinguishable,  because  the^r  eo^loy 
porters  for  the  express  piu^wse  of  M«»«^^f»» 
passengers'  luggage.  [Chablbs,  J.  —  Both  these 
^Mies  praotioally  decide  that  If  a  railway  ooiapitoy 
chooses  to  keep  an  official  to  assist  passengew  ^ 
their  luggage  it  becomes  part  of  their  duty  to  trte 
due  and  proper  care  of  it.] 


Appeal  by  the  defendant  from  a  decision  of  his 
Honour  Judge  Lumley  Smith  at  the  Westminster 
Oounty  Court,  refusing  a  nonsmt. 

The  action  was  brought  against  the  defendant,  as 
^proprietor  of  a  reetaurant,  for  the  loss  of  the  plidn- 
tiff*s  overcoat,  and  the  evidence  was  to  the  following 
^ect:— 

The  plaintiff,  who  was  an  old  customer  of  ti\e 
defendant's,  went  to  the  restaurant  to  dine.  On 
taking  his  seat  at  a  table,  hiu  Overcoat  was  received 
irom  him  by  the  waiter  in  attendance,  who  hung  it 
.on  a  peg  immediately  behind  the  plaintiff's  back.  It 
was  subsequently  missed,  and  the  plaintiff  brought 
his  action  against  the  prc^rietor. 

The  defendant  at  the  trial  submitted  a  nonsuit,  on 
•ihe  ground  that  there  was  no  evidence  of  a  bailment 
or  of  negligence,  but  the  learned  county  court  judge 
•declined  to  stop  the  case. 

Evidence  was  given  by  the  defendant  to  show  that 
it  was  contrary  to  the  rule  of  the  establishment  to 
^ba^g  up  the  overcoats,  and  that  the  rule  and  practice 
was  to  place  them  on  chairs  beside  the  customers. 
Kothing  was  sud  by  the  plaintiff  or  the  waiter  as  to 
the  care  of  the  coat. 

The  jury  found  a  verdict  for  ^he  plaintiff^  damages 
Ja4  IDs.,  and  the  defendant  appealed. 

Langstaffe,  for  the  defendant.— The  learnied  county 
.«ourt  iudge  ought  to  have  entered  a  nonsuit  em  the 
4g;rounds  (1)  that  l&ere  was  no  evidence  of  a  bailment 
of  the  coat,  and  (2)  that  there  was  no  ^dence  of 
ietnj  neg^lteence  by  the  defendants.  The  coett  was 
never  in  tne  exclusive  custody  of  the  defendants ;  it 
was  hung  %sp  under  the  plaintiff's  own  observation, 
with  Ins  consent,  and  the  act  of  the  waiter  was 
•entirely  attributable  to  ordinary  courtesy  in  assisting  ^ 
^e  plaixftiff.  There  was  no  evidence  to  show  thfl;t  it  i 
"^was  any  ^art  of  his  duty  to  take  charge  of  the  coate 

la.^  Beported  by  9otcs  P.  ItoiOE,  fisq.,  Bttrristet*- 
aa^LaW. 


Chaeles,  J.— In  €his  case  there  are  two  quertiom: 
first,  as  to  whether  the  defendants  were  bailees  of  the 
plaintifPs  property ;  and,  second,  as  to  whether  there 
was  any  evidence  of  negligence  or  iwint  of  care  on 
their  T>art.  ^  i. 

As  to  the  second  point.  1  flunk  there  was  amge 
evidence.  The  question  which  has  given  more  trouWe 
is  the  first— whether,  in  effect,  the  coat  was  taWft 
by  the  waiter  as  an  act  of  good  nature,  not  ol 
baOment.  But  taking  the  whole  of  the  evidence,  1 
think  the  jury  were  justified  in  finding  that  it  was  a 
bailment.  The  evidence  practically  comes  to  this: 
that  the  plwntiff  entered  the  reetaurant  for  ^e  pur- 
pose of  mning.  and  that  the  waiter  t^k  the  coat 
from  him  and  hung  it  up  as  he  chose.  Now  suppose 
he  bad  been  dose  to  Uhe  door  of  the  restaurant  and 
toot  the  coats  of  those  who  came  in ;  the^fact  Of  Im 
d<»ng  so  and  putting  them  where  he  dioee  wotM 
justify  a  finding  that  he  was  a  bailee  of  the  coats, 
and  I  cannot  see  any  difference,  «cg^^^    h  ^^ 


betwewi  that  and  the  present  case ;  because  it  mijAt 
be  the  duty  of  the  waiter  here  to  take  the  coats  only 
of  those  on  whom  he  attended. 

The  appeal  murt  theref  ow  be  dlstnissed. 

WWOTT,  J.-^  »g»o  that  if  ihetewasab|iiha«t 
there  was  ample  ovidence  ol  negHgenoe.  For  my 
own  p«t,  I  think  we  oujght  to  assume  »  ^f^^f^ 
fact.  Wause  I  think  it  does  not  appear  that  to  pomt 
was  taken  below,  and  that  we,  therefore,  have  no 
Jurisdiction  to  entertain  it. 

SoHdtors  for  tbe  plaintiff,  Thos,  Beard  A  Co, 

SoHdtors  for  the  defendant,  Terrd,  Lewis,  &  Co> 
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jf-j  June  15,  1893. 

•  Wabb  v.  l>tmc(raiW8.  (a.) 

ZVmffe — Morigage — JEqmUible    asHgnment — Priority-^ 
Notice  to  truMtist — EquikibU  inierat. 

When  mke-otiiy  ^/iwo  irmkm  of  u  fumd  ha$  neUee  of 
«i  mBumiJbmntet  or  tmigtwmrd  ^ffieetil^  the  iruai  fund, 
mtdm^moud  muigmment  i$  qfttrwofrds  made,  of  whkk 
hdk  ituMttm  rMMve  noHoe,  the  suhBeqwitt  death  of  the 
taifff  who  aiome  had  notice  ^  ike  prior  tneignmettt  does 
wHmttm'  the  priorOg  okained  by  the  fint  xm^ignm, 

Jf,,  on  hnr  ^marriage  m  IBM,  eeUied  /<«r  reoeroionary 
wHirfrf  M  a  fund  vfhidi  torn  then  vested  in  two  trustees^ 
B,  omd  £.  8,  httd  notice  i^  the  oMement ;  E,  had  not, 
JBrnen  yemrt  a/ttr^  M,  and  her  husband,  concealing  ike 
sMemmuL,  fmorigaged  her  imtoretit  in  the  fund  as  imtn- 
mmherod,  before  the  morigage  ike  i$Uending  mortgagee, 
wmm  tnguiries  made  of  S,  ^nd  E.,  w<u  informed  truths 
fidig  hg  R,  ikcU  he  had  received  no  notice  of  any  incum^ 
hmmoe;  8.  rwturped  •«  etftmve  answer.  The  money  was 
wmnneedt  ike  mortgage  exeeutedy  and  notice  given  to  both 
S,mnd£.  Subseguentiy  8.  died,  and  later  on  the  fund 
ieoawm  dutrilmtable, 

BM,  thai  the  death  qf  8.  hadnot  altered  the  effect  of 
mtOee;  mmd,  eonseguenHy,  that  ike  oMement  had  priority 
msr  the  mortgage, 

Sedtion  of  the  Oomi  of  Appeal  (40  W.  B.  177, 
[1692]  1  Ch.  188)  affirmed. 

Tbii  was  an  aifpeal  from  an  order  of  fhe  Court  of 
Axmeid  (reported  as  In  re  Wyatt,  White  ▼.  EUis,  40 
W.  B.  HT,  [1892]  1  C9i.  168).  affirming  Stirling,  J., 
Mto'&e  effect  of  notice  given  by  raooessive  equitable 
meombrancetB  of  a  trust  fund  in  determining  priorities 
between  triem* 

Hie  £m^s  are  set  out  in  the  report  in  the  court 
below  and  in  Lord  Hersohell's  judgment,  and  are 
Aortly  88  follows :— Mathew  Coles  Wyatt  by  bis  will 
beooeatbed  certain  leaseholds  in  Middlesex  to  Sharp 
sua  BUis  upon  trust  for  conversion,  and  declared 
certain  trusts  of  the  proceeds  under  which  Mary 
Wyatt,  a  reputed  dnld  of  bis  son,  Mathew  Wyatt, 
was  entitled  to  a  share  expectant  on  the  death  of  her 
IMber,  Matbew  Wyatt.  The  testator  died  in  1862. 
In  1861  Mary  Wyatt,  in  the  lifetime  of  her  father, 
Bonied  Major  Duncombe,  and  on  the  occasion  of 
tilttt  manriage  a  settlement  of  her  above-mentioned 
rsfenionary  interest  was  executed.  Sharp,  one  of  the 
trastees  of  the  testator's  will,  had  notice  of  tins 
settlement,  EUis  had  not. 

In  October,  1875,  a  mortsnige  was  executed  by 
Boncombe  and  his  wife  to  Messrs.  Ward,  Mason, 
and  Pemberton  of  Mrs.  Doncombe's  share  under  the 
testator's  wilL  Before  the  advance  inquiries  as  to 
ncrticos  of  prior  inoumbranoes  were  nmde.  Sharp 
me  an  evasive  answer ;  EIHs  answered  truthfully 
U8t  be  bad  no  notice.  On  ^e  execution  of  liie 
mortgage  sotioe  was  given  to  Sharp  and  EUis,  and 
file  mortga^  was  also  registered  in  the  Middlesex 
Iwistzy.  In  1876  there  was  a  farther  advance 
mider  similar  droomstances.  In  1878  fiOiarp  died, 
IsBTiitf  Ellis  surviflug,  and  in  1886  tbe  interest  of 
Mn.  Duncombe  in  the  fund  came  into  possession. 
Ibe  Court  of  Appeal  held  (affirming  the  order  of 
Stiriinff,  J.),  tmit  the  settlement  trustees  were 
4Blitlsd  to  pnority  over  tiie  mortgagees. 
Yhnn  tbk  dedsion  I3ie  mortgagees  appealed. 

Sir  Jokm  Bighg,  8.G.,  and  E.  8.  Ford,  for  the 

(a.}  Exported  by  CHASLB8  H.  G&afton,  Esq.,  Bar- 
lister-at-Law. 


gpp^tbmts. — ^  giving  notioe  i6he  HsonsoieBoe  of  ^he 
trustee  is  a!Fe($te£  ana  be  beoomes  trustee  for  the 
assignee.  To  iM:tedh  the  "thing  itself  notice  is  neoee* 
sary,  and  by  not  fdllowhigvp  the  title  the  assignee  is 
guilty  of  negligence :  Iharlrv,  Hall,  8  Buss.  1,  at  pp. 
22, 23;  Loveridoe  v.  Cocper,  8  Buss.  86.  N^l^enoe  can 
only  mean  npglect  of  proper  preeautionii.  A  better 
equity  is  ^ere  a  second  incmnbnmoer,  without 
notice,  takes  a  protection  against  a  subsequent  in- 
cumbrancer which  the  prior  incumbrancer  has 
neglected  to  take :  Foster  v.  Bladestone,  1  My.  &  K. 
297,  at  p.  307.  l^is  case  went  to  the  House  of  Lords 
as  Foster  v.  Cocherell,  3  CI.  &  F.  456.  There  is  no 
question  of  comparative  negligence ;  but  notice  or  no 
notice,  and  the  bettier  equity  is  determined  by  the 
earlier  notice.  But  by  giving  mere  notice  you  cannot 
obtain  priority  for  ever,  aaSi  the  advantage  gained 
may  be  lost.  It  depends  on  ihe  fact  whether  the 
trustees  got  notice,  it  may  not  bave  been  paBsed  on  to 
surviving  or  new  trustees.  No  statement  oy  a  trustee 
can  alter  the  priority,  and  there  is  no  duty  for  trustees 
at  tbehr  peril  to  discover  what  notices  hsd  previously 
been  given.  You  cannot  get  absolute  security  by 
notice  to  a  trustee  who  dies.  Notice  that  is  not 
passed  on  is  spent,  and  priority  may  depend  not  on 
conduct,  but  ttie  facts,  as  in  Lhyd  v.  Banks,  16  W.  E. 
988,  L.  E.  3  Ch.  App.  488.  Timson  v.  Mamsbottom,  2 
Eeen,  35,  is  an  instance  of  notice  being  spent.  Smith 
V.  Smith,  2  Cr.  &  M.  231 ;  Browne  v.  Savage,  4  Dr. 
635 ;  Fhipps  v.  Lovegrove,  21  W.  E.  590,  L.  E.  16  Eq. 
80 ;  Meux  v.  Bell,  I  Ha.  73 ;  Willes  v.  GreenhiU,  10 
W.  E.  33,  4  De  G.  F.  &  J.  147  ;  In  re  Hall,  Nolan  v. 
O'Brien,  7  L.  E.  Ir.  180 ;  Arden  v.  Arden,  33  W.  E. 
593,  29  Ch.  D.,  at  p.  708 ;  Ex  parte  Boulton,  5  W.  E. 
445,  1  De  G.  ft  J.  163.  Inqmry  is  only  a  dianoe  of 
'leading  to  knowledge.  Notice  to  one  trustee  will 
protect  you,  but  only  so  long  as  he  lives.  Burrows  v. 
Lock,  10  Ves.  470,  was  misinterpreted.  Low  v.  Bouverie, 
40  W.  E.  50,  [1891]  3  Ch.  82. 

Graham  Hastings  (8.  B,  L.  Druce  with  him),  for  the 
respondents. — ^These  regulations  as  to  notice  were 
established  only  to  prevent  fraud.  The  rule  was  made 
to  {advent  dishonesty,  to  prevent  £he  subsequent  pur- 
chaser from  being  defrauded.  Our  case  cannot  be 
better  put  than  by  Stirlinir,  J.,  when  the  case  was 
before  him :  [1892]  1  Ch.  199. 

J*or<2  replied. 

The  House  took  time  for  consideration. 

Lord  Hbrsohell,  L.C. — By  his  will,  bearing  date 
the  28th  of  April,  1847,  Mathew  Coles  Wyatt  be- 
queathed certain  leasehold  property  to  his  executors 
upon  trusts  for  ssle  and  otherwise  so  that  in  the 
events  which  happened  four-thirtieths  of  Ibe  surplus 
rents  of  the  same  became  payable  to  the  testator's 
son  Mathew  Wyatt  during  his  life,  and  on  his  death 
the  trustees  were  directed  to  pay  one  moiety  thereof 
equally  between  and  among  the  children  of  Mathew 
Wyatt,  of  whom  Mary  Wyatt  was  one.  M.  C.  Wyatt 
died  on  the  3rd  of  January,  1862,  and  his  will  was 
proved  by  Henry  Lockyer  Sharp  and  William  Ellis, 
two  of  the  executors  therein  named.  Mary  Wyatt, 
having  attuned  the  age  of  twenty-one  years,  was 
married  on  the  16th  of  July,  1864,  to  Thomas  Henry 
Duncombe.  By  tiie  settlement  made  in  contemplation 
of  this  marriage,  the  share  and  interest  to  which 
Mary  Wyatt  was  entitled  under  the  win  of  M.  C. 
Wyatt  were  assigned  to  Frederick  Wyatt  wpon 
oertain  trusts.  It  u  not  asserted  that  William  Ellis 
bad  notice  of  this  settlement.  It  was  a  matter  in 
controversy  in  the  courts  below  whether  H.  L.  Sharp 
had  notice  of  it.  The  point  was  contested  alt  Hie  bar 
of  this  House ;  but  I  do  ndt  think  any  of  your  lord- 
ships entertain  a  doubt  tiiat  the  finding  of  tbe  oourts 
below,  that  be  had  such  notice,  must  be  affirmed. 
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▼•  BdL  After  stating^  that  in  the  abaenoe  of 
xiotioe  the  party  daiming  the  prior  inoambxanoe  had 
not  j^rfeoted  ms  title,,  as  he  haai  failed  to  do  all  that 
was  in  hia  power,  and  that  the  fieoond  incumbranoer 
who  gave  notice  had  acquired  a  perfect  assignment 
wihilst  the  first  asognment  was  imperfect,  he  proceeded 
to  inquire  whether,  where  t^ere  were  sereral  trustees, 
the  incumbrancer  in  order  to  perfect  his  security  must 
giTC  notice  to  all  of  them,  or  whether  notice  to  one 
would  be  sufficient.  That  the  latter  would  be 
sufficient  he  regarded  as  settled  in  the  affirmative  by 
the  case  of  Smith  v.  Smith,  He  pointed  out  that 
Smith  V.  Smith  and  Timson  v.  BamshoUom  were  not 
in  conflict.  *^  In  Smith  y.  Smith  inquiry  would  in  the 
circumstances  of  that  case  haye  led  to  a  knowledge  of 
tiie  prior  incumbrance,  and  the  notice  was  therefore 
properly  held  sufficient.  In  Timson  v.  Bamabottom 
inquiry  would  not  have  led  to  a  knowledge  of  the 
prior  incumbrance,  and  the  notice  was  properly  held 
insufficient.''  I  entirely  agree  with  the  Vice- 
chancellor  in  the  distinction  with  he  draws  between 
these  two  cases.  Where  at  the  time  the  second 
advance  is  made  one  of  the  trustees  has  notice  of  a 
prior  incumbrance,  I  see  no  reason  why  notice  of  the 
second  incumbrance  should  give  it  priority  over  the 
earlier  assignment.  The  fund  was  not  at  the  tune  of 
the  second  advance  left  in  the  apparent  possession  of 
the  cestui  que  trust.  The  person  asked  to  make  the 
second  advance  could  have  protected  himself  had  he 
chosen  to  make  that  inquiry  of  all  the  trustees  which 
prudence  enjoined.  Where,  however,  notice  is  given 
to  one  trustee  only,  who  is  no  longer  a  trustee  at  the 
time  the  second  incumbrancer  advances  his  money,  a 
condition  of  things  has  arisen  precisely  similar  to  that 
which  led  to  the  rule  laid  down  in  Dearie  y,  HalL 
The  fund  b  again  in  the  apparent  possession  of  the 
cestui  que  trust.  No  inquiry  of  the  trustees  will  avail 
to  protect  anyone  who  is  asked  to  make  an  advance 
upon  the  security  or  take  an  assignment  of  the  cestui 
que  trusts  interest  in  the  fund.  In  those  drcumstanoes 
the  reasons  which  led  the  court  to  hold  in  the  case 
referred  to  that  the  title  of  the  second  incumbrancer 
or  assignee  who  had  given  notice  must  prevail  over 
that  of  the  assignee  or  incumbrancer  earlier  in  date 
are  equally  applicable.  But  they  do  not,  in  my 
opinion,  at  all  warrant  the  conclusion  that  where  at 
the  time  of  the  second  advance  and  notice  the  trustees 
through  one  of  their  number  were  in  possession  of 
notice  of  a  prior  assignment,  the  later  assignment, 
although  it  is  not,  at  the  time  when  notice  of  it  is 
received  by  the  trustees,  entitied  to  priority  over  the 
earlier  assignment,  becomes  entitied  to  such  priority 
when  the  trustee  who  had  notice  of  that  asdgnment 
dies  or  ceases  to  act.  I  see  no  sound  ground  for 
holding  that  the  priority  shifts  by  reason  of  a  circum- 
stance wholly  independent  of  the  incumbrancers  and 
which  does  not  touch  or  affect  any  action  on  their 
part.  Why  should  an  accident  of  this  description 
entitie  the  second  incumbrancer  to  a  priority  to  which 
he  had  no  titie  at  the  time  when  he  made  the 
advance  and  gave  notice  of  it  to  the  trustees  ?  The 
property  was  not  then  in  the  apparent  ownership  of 
the  cestui  que  truet.  Due  inquiry  would  presumably 
have  revealed  the  existence  of  the  earUer  assign- 
ment. If  I  am  right  in  the  view  wld^  I  have 
taken  of  the  basis  on  which  the  equitaUe  rule  as 
to  notice  rests  it  disposes  of  the  contention  of  the 
appellants. 

I  need  not  trouble  your  lordships  with  any  lengthy 
reference  to  the  decisions  subs^uent  to  those  to 
which  I  have  already  referred.  In  a  case  of  WiUes  v. 
Greenhilly  which  came  before  Lord  Westbury  sitting 
as  Lord  Chancellor,  the  view  that  notice  to  one 
trustee  was  in  general  suffioisiit  to  pvevent  a  subse*- 
qmmt  assignee  <d>tainingi  pidorii^  was  again  affirmed 


on  the  authority  of  Smith  v.  Smith,  with  whioh  the 
Lord  ChanoeUor  eoEgreaaed  his  concurrence. 

I  ought,  perlums,  to  notioe  a  recent  decision  that 
trustees  of  a  f una  are  not  under  any  le^  obligatioiL 
to  answer  inquiries  put  to  them  as  to  existing  inoum- 
branoes,  Lowy.  Bouverie,  because  that  decision  wss^ 
moch  pressed  upon  yx>ur  lordships  by  the  learned, 
counsel  for  the  appdlants.  If.  the  trustees  or  any  of 
them  were  to  dedino  to  answer  such  inquiziea  it 
seems  to  me  tiiat  the  intending  incumbrancer  would 
take  the  ride  upon  himself  of  whatever  prior  incum- 
brances there  might  chance  to  be.  He  would  be 
dealing  with  property  which  he  had  no  sufficient 
ground  for  concluding  was  at  the  disposal  of  fthe 
cestui  que  trust.  He  would  not  be  deceived  by  anj: 
apparent  possession. 

For  these  reasons  I  think  the  judgment  appealed 
from  ought  to  be  affirmed  and  the  appeal  disinifewl 
witiii  costs. 

Lord  Magnaohten. — The  precise  question  which 
your  lordships  have  to  consider  has  not,  it  seems, 
been  the  subject  of  decision  in  any  previous  case. 

A  lady  was  entitied  in  remainder  to  a  share  of  a 
fund  in  the  hands  of  trustees.  She  married,  and  on 
her  marriage  she  settied  her  share,  reserving  only  a 
life  interest.  There  were  two  trustees  of  the  fund  at 
the  time.  One — a  Mr.  Sharp — ^was  actively  oon- 
cemed  in  the  arrangements  for  the  settiement,  and 
upon  the  evidence  it  must,  I  think,  be  taken  that  he 
had  notice  of  the  execution  of  the  settiement  and  of 
its  contraits.  Eleven  years  later  the  lady  and  her 
husband,  concealing  the  settiement,  proposed  to 
mortgage  her  share  as  unincumbered.  The  intend- 
ing mortgagees  applied  to  the  trustees  of  the  fund 
for  information,  "iii,  Sh^p  gave  an  answer  which, 
was  nothing  io  the  point,  but  he  ^  was  not  pressed 
further.  The  other  trustee  stated,*  apparentiy  witL 
truth,  that  he  had  not  received  notice  of  any  incum- 
brance. The  mortgage  was  completed,  and  formal 
notice  of  it  was  sent  to  both  the  trustees  of  the  fund. 
Beceipt  of  the  notice  was  acknowledged  by  Mr. 
Sharp's  co-trustee,  but  not  by  Mr.  Sharp.  Not  long 
afterwards  Mr.  ShEtrp  died,  without  having  informed 
his  co-trustee,  who  survived  him,  of  the  existence  of 
the  settlement.  And  so  the  fund  was  left  under  the 
dominion  of  a  sole  trustee,  with  notice  of  the  mort- 
gage, but  without  notice  of  the  settlement.  The 
fund  has  now  become  divisible,  and  the  question  is  a- 
question  of  priority  between  the  settiement  and  the 
mortgage. 

It  was  contended  by  the  appellants  that  under 
the  circumstances,  assundng  the  settiement  to  have 
had  priority  over  the  mortgage  while  botii  tiifr 
trustees  were  living,  it  lost  its  position  and  prece- 
dence on  the  death  of  Mr.  Sharp. 

The  case  was  very  fully  argued,  and  aU  the 
authorities  as  to  the  effect  of  notice  in  questions  of 
priority  between  equitable  assigmees  were  cited  and 
discussed. 

The  doctrine  that  an  assignee  of  an  eqiutaUe- 
interest  in  personal  estate  without  notice  of  an 
existing  prior  assignment  may  gain  priority  simply 
by  the  act  of  giving  notice  to  the  person  who  has- 
legal  dominion  over  the  fund  before  notioe  is  ffivea  by 
the  earliw  assignee  is  quite  a  modem  doctrine. 
Mr.  StuH's  case  in  1809  (Wright  v.  Lord  DorcheHer, 
3  Buss.  49  n.)  has  sometimes  been  referred  to  as 
affording  an  indication  that  Lord  Eldon*s  view  oii^t 
have  been  favourable  to  the  doctrine.  But  that  case 
really  throws  no  light  upon  the  point.  The  raeoud 
circumstances  there  were  quite  sufficient  of  ttiem- 
selves  to  justify  an  order  miade  on  an  interiootitory 
application,  and  guarded  bv  secnritjr  for  repayment.. 
The  doctrine  undoubtedly  had  its  origin  in  tiie  omm 
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at^arU  ▼.  JfoS  and  BcPiridger*  <^^oop6r^  whidh  noere 
dboided  in  tite  fint  imteiioe  by  Sir  Thoma»  Plumer 
ia  1623.  No  tvaoe  of  it  i»»  I  believe,  to  be  found  in 
aogr  tsriier  case  in  the  Court  of  Cbonoery. 

Attlmt  tiiDe^  under  the  Bankruptey  Act  then  in 
lone^  in  the  case  of  an  a88ignment<»  a  chose  in  custiony 
notice  waa  requisite  in  order  to  take  the  property  oat 
of  the  order  and  diBpotitton  of  the  assignor,  ^d  it 
wsftthepraotioe  of  oonveyanoers  upon  l^e^  purehase 
or  Borlgage  of  a  cho*^  in  action  or  any-  equitable 
intsMst  to  require  nodoe  of  the  sale  or  mortgage  to 
be  given  to  the  person  who  had  the  legal  title^-a  very 
proper  preoantion  in  order-  to  aroid'  the  statutory 
ooBsequenoee  of  bankcuptoy,  and*  expedient  in  every 
case  in  order  to  prevent  the  legal' owner  parting  with 
the  pioperty  to  ube  assifpoor,  as  he  would,  of  oourse, 
Ite  justified  in  doing  at  the  proper  time  in  the 
absenoe  of  notioe  of  assignmentl  lb  had'  also  been 
snggested  by  texb  wzitm  that>  in>  a  question  of 
oooipeCition  between  equitaUii>  assignees,  a-  ooutt  of 
equity  might  not  i|ni»«baUy  prefer  a-  subsequent 
awgnee  who  had'  given  a  proper  notioe  to  a.  prior 
usignee  who  hadi  neglected'  thiftt  precaution.  But 
yM/tmlka/rU  ▼•  HM  tioat  view  had  not  received  any 
judictal  sanction.  And,  indeed^  in  Cooper  v.  Fynmore^ 
3  Buss.  60,  which  was  decided  in  1814,  though  not 
reported  till  1830,  Sir  Thomas  Plumer  himself,  when 
Vioe-Chancellor,  had  dedined  to  adopt  it.  ''Mere 
neglect  of  notice,"  he  said,  *'  was  not  sufficient  to 
pos^Mme  a  prior  incumbrancer.  In  order  to  deprive 
tdm  of  bis  priority  it  was  necessary  that  there  should 
be  such  laches  as  in  a  court  of  equity  amounted  to 
fraud."  And  he  held  ihe  prior  incumbrancer  entitled 
to  priority  **  ax)on  principle  and  upon  authority." 

Detmie  v.  Hall  was  twice  argued.  On  the  first  hearing 
the  Master  of  the  Bolls  declined  coming  to  any  final 
judgment.  But  he  went  through  the  facts  of  the  case, 
and  stated  that  the  principle  on  which  he  chiefly 
relied  was  that  the  plaintiflfe,  who  were  the  prior  in- 
cumbrancers in  point  of  time,  had  been  negligent,  and 
that  in  consequence  of  their  negligence  unrd  parties 
had  been  involved  in  transactions  which  could  not 
have  taken  place  but  for  their  default;  they  had 
caused  the  mischief.  ''Under  such  circumstances," 
bethought.  **the  general  rule  of  priority  ouffht  to 
bequal&ed."  The  case  was  again  argued.  On  the 
ttocmd  hearing  the  Master  of  the  Bolls  pronounced  a 
very  daborate  judgment.  He  contrastea  the  conduct 
of  the  plaintiflb  with  the  conduct  of  the  defendant. 
The  plfuntififo,  he  said,  were  "  guilty  of  negligence,  of 
gross  negligence,  which  exposed  tiie  property  to  all 
that  has  since  happened — which  enabled"  the 
asngnor  "  to  practise  on  another  innocent  individual 
K>  as  to  induce  him  to  lend  his  money  without  any 
sQ^icion  of  the  existence  of  the  preceding  con- 
veyance— which,  leaving  the  trustees  in  ignorance  of 
the  ^t,"  induced  them  to  make  a  misrepresentation. 
Under  these  circumstances  the  Mnster  of  the  Bolls 
held  that  the  plaintiffii  were  not  entitled  to  call  on  a 
court  of  equity  to  interpose  on  their  behalf  "  in  order 
to  obviate  the  consequences  of  their  own  misconduct." 
But  the  Master  of  the  Bolls  did  not  rest  his  judgment 
OB  that  ground  only.  He  dwelt  at  length  on  various 
eonsideratioDs  of  more  or  less  weight,  and  fortified  or 
overlaid  his  argument  by  analogies  more  or  less  im- 
perfect or  incomplete.  He  pointed  out  that,  although 
the  l^ial  interest  could  not  be  transferred,  there  was 
*'  a  mode  of  dealing  with  it  which  a  court  of  equity 
considered  tantamount  to  possession,"  that  notice 
given  to  the  legal  depositary  of  the  fund  charged  the 
trustees  of  tbe  fund  with  responsibility  towards  the 
giver  of  the  notioe.  and  that  imch  a  precaution  was 
alw^s  tafcen  by  diligent'  purchasers  and  incumbran- 
cers, while  omission  to  give  such  a  notioe  enabled  the 
ascignar  to  borne  into  the  market  to.  diQ>ose  of  that 


i^ch  he  had  previously  sold,  and-  enabled  Mm  ta 
obtain  "  a  false  and  delusive  credit."  His  view  was- 
that  without  such  a  notioe  assignees  **  do  not  dbt  all 
that  is  necessary  in  order  to  uuike  ihe  things  belong 
to  them  in  preference  to  all  other  persons,  and  they 
become  responsible  in  some  respects  for  the  eacdlY 
foreseen  consequences  of  their  negligence."'  Hiis> 
judgment  was  evidently  much  influenced  by  tiie> 
opinions  of  the  learned  judges  in  the  well-ttnown 
case  of  Ryall  v.  Bowleay  in  wmch  it  vras  held  thab  i» 
order  to  avoid  the  operation  of  tiie  Bankruptcy  Act 
then  in- force,  "in  tne  case  of  a  clwee  in  cusiion  yon 
must  do  everything  towards  having  possession  t^at 
the  subject  admits."  "The  law  of  Bngland,"  he 
said,  '*  has  always  been  that  personal  property  passes- 
by  delivery  of  possession ;  and  it  is  possession  which 
determines  the  apparent  ownership." 

The  oircumstuices  of  Loveridge  v.  Cooper  were^ 
much  the  same  as  those  in  Dearie  v.  Hall,  and 
the  decision  was  to  the  same  e£Pect.  The  judg- 
ment of  the  Master  of  the  Bolls  in  Dearie  v.  Hall 
and  Loveridge  v.  Cooper  was  affirmed  by  Lord 
Lyndhurst,  L.C.  He  concurred  with  Sir  T.  Plumer 
in  his  opinion  that  the  plaintifEis  had  no  right 
to  the  assistance  of  a  court  of  equity,  and  that 
having  by  their  neglect  enabled  their  assignor  to 
commit  the  fraud  which  had  given  rise  to  the  ques- 
tion, they  could  not  come  into  that  court  to  avail 
themselves  of  the  priority  of  their  assignments  in 
point  of  time.  He  observed  that  the  case  was  nob 
new  in  principle.  **  Where  personal  property  is  asj- 
signed,  said  his  lordship,  "  delivery  is  necessary  to> 
complete  the  transaction,  not  as  between  the  vendor 
and  the  vendee,  but  as  to  tbird  persons,  in  order  that 
they  may  not  be  deceived  by  apparoit  ^K>ssession  and 
ownership  remaining  in  a  person  who  m  fact  is  uct* 
the  owner."  He,  too,  founded  his  judgment,  to 
some  extent,  on  the  case  of  Byall  v.  Bowlesy  and  the 
principle  on  which  the  court  there  acted,  holding 
that  the  grounds  of  the  judgment  in  that  case  were 
"  of  general  application."  "  In  cases  like  the  pre*- 
sent,"  his  lordship  observed,  "  the  act  of  giving  the 
trustee  notice  is  in  a  certain  degree  taking  possession 
of  the  fund.  It  is  going  as  far  towards  equitable 
possession  as  it  is  possible  to  go,  for  after  notioe  given 
the  trustee  of  the  fund  becomes  a  trustee  for  the 
assignee  who  has  given  him  notice." 

The  case  of  Cooper  v.  Fynmore  was  not  cited  or 
referred  to  in  Dearie  v.  Hall,  In  the  two  cases 
the  Master  of  the  Bolls  certainly  took  very  dif- 
ferent views  of  facts  not  substantially  different. 
But  there  is  nothing  apparently  in  the  law  laid  down 
in  Dearie  v.  Hall  in  conflict  with  the  law  laid  down  in 
Cooper  V.  Fynmore,  The  real  difference  between  the 
two  cases  seems  to  be  that  conduct  regarded  as 
"mere  neglect"  in  the  one  case  was  treated  in  the 
other  as  "  gross  negligence "  and  "  constructive 
fraud." 

The  next  case  which  has  a  bearing  upon  the  ques* 
tion  under  consideration  is  the  case  of  Smith  v.  Smith 
in  1833  before  the  Court  of  Exchequer,  presided  over 
by  Lord  Lyndhurst,  then  Chief  Baron,  who  delivered 
the  judgment.  There  it  was  held  that  notice  to  one 
of  several  trustees  of  an  assignment  of  a  chose  in 
action  was  sufficient  to  take  the  property  out  of  the 
order  and  disposition  of  a  person  who  afterwards 
became  bankrupt. 

The  doctrine  involved  in  Dearie  v.  Hall  received  its 
flnal  development  in  Foster  v.  Cockerdl  in  the  House 
of  Lords  (3  CI.  &  F.  456),  which  was  decided  in  1835. 
In  that  case  the  Duke  of  Marlborough  had  conveyed 
freehold  estates  to  trustees  upon  trust  to  sell  and  pay 
certain  creditors  of  his  son,  the  Marquis  of  Blandford, 
and  subject  thereto  upon  trust  for  the  duke  for  life, 
with  remainder  to  the  marquis  iniee.    The  trust  for 


«(* 


THE  WEEKLY  REPORTER.       £h<^,».«».]       YoVXUL 


House  of  Lobds. 


Wabd  v.  Dxni oombb. 


HoufiE  of  Imbsbk 


orediton  was  pnrel  j  volimtaiy,  an  arrangement  for 
the  benefit  and  aocommodation  of  the  marquis.    The 
marquis  then    granted    certain  annuities,  charging 
them  upon  the  estates,  in  which  under  the  oouTey- 
ance  he  took  a  rested  remainder.    He  then  mortgaged 
those  estates  without  notice  of   the    incumbrances 
which  he  had  created.    The  duke  died,  and  the  mar- 
quis became  owner  in  fee  of  the  equity  of  redemption. 
The  trustees  sold  the  estates,  and  the  mortgagee  gave 
notice  of  his  mortgage  to  the  trustees  five  years  after 
it  was  created.    It  does  not  appear  when  the  estates 
were  sold,  but  it  is  clear  from  the  ma8ter*8  report  that 
no  part  of  the  sale  moneys  which  were  dealt  with  in 
the  suit  were  received  by  the  trustees  before  the  date 
of  the  notice.    The  master  found  that  the  annuitants 
had  the  first  charge  on  the  freehold  estates.    The 
mortgagee  took  exception  to  the  report,  and  clfumed 
to  have  the  first  charge  upon  the  estates  in  question. 
It  was  held  by  the  Master  of  the  Bolls  (Sir  John 
Leach)  that  the  mortgagee  had  priority  over  the 
annuitants  by  reason  of  the  notice  to  the  trustees. 
The  Master  of  the  Bolls  considered  that  he  had  *'  a 
better  equity  because  he"  had  **  taken  a  protection 
against  a  subsequent  incumbrance  which  the  plain- 
tSEs  " — the  annuitants — *  *  had  neglected  to  take.  * '   On 
appeal  the  judgment  was  affirmed.    In  moving  the 
judgment  in  the  House  of  Lords  Lord  Lyndhurst, 
L.C.,  after  referring  to  the  cases  of  Dearie  v.  Hall  and 
Loveridge  v.  Cooper,  and  stating  that  in  those  cases 
the  Master  of  the  Bolls  "  most  distinctly  recognized 
the  principle  that  a  party  who  first  gives  notice  to  the 
trustees  of  an  incumbrance  created  in  his  favour  over 
tiie  trust  property  is  entitied  to  a  priority  in  equity," 
proceeded  as  foUows ; — **  Without  adverting  to  the 
particular  facts  of  those  cases,  the  reason  on  which 
his  honour  adopted  that  principle  as  the  rule  of  his 
decision  seems  to  have  been  that,  if  a  contrary  doc- 
trine was  allowed  to  prevail,  it  would  enable  the 
cestui  que  trust  to  commit  a  fraud,  by  enabling  him 
to    assign   his   interest,  first  to  one,   and  then  to 
to  a  second  incumbrancer,  and,  perhaps,  indeed,  to  a 
great  many  more;    and  these  later  incumbrancers 
would  have  no  opportunity  of  ascertaining,  by  any 
communication  with  the  trustees,  whether  or    not 
there  had  been  a  prior  assignment  of  the  interest,  on 
the  security  of  which  they  were  relying  for  provision 
for  their  claims.     Another  principle  acted  upon  by 
the  Master  of  the  Bolls  was,  that  a  psffty  till  he  gave 
notice  to  the  trustees  had  not  done  everything  that 
was  necessary  to  complete  his  titie.    I  thoroughly 
agree  with  this  principle.     In  a  case  of  this  sort  it  is 
necessary  that  a  party  claiming  advantage  from  a 
titie  should  do  everything  that  is  requisite  to  complete 
that  titie  before  he  seta  up  a  claim  in  respect  of  it. 
The  Master  of  the  Bolls  was  also  of  opinion  that  the 
trustees  themselves  were  entitied  to  notice  on  their 
own  account ;  and  that,  till  notice  was  given  to  the 
trustees,  they  did  not,  in  fact,  become  trustees  for 
the  assignee.     It  was  upon  these  distinct  grounds 
that  he  laid  it  down  as  a  general  principle  that  in  the 
case  of  an  equitable  assignment  the  party  who  was 
the  earlier  incumbrancer  in  point  of  date  was  not 
entitied  to  priority  if  he  did  not  give  notice ;  but 
such  priority  was  justiy  to  be  conceded  to  a  party 
giving  notice  to  the  trustees,  although  such  party 
was,  according  to  the  date  of  the  assignment,  only  a 
second  incumbrancer.     His  lordship  added  that  on 
appeal  before  him,  after  mature  deliberation,  he  felt 
satisfied  that  the  decision  of  the  Master  of  the  Bolls 
was  a  correct  judgment.     Coming  to  the  present 
case,  his  opinion  was  that  the  principle  on  which  the 
decisions  in  these  cases  proceeded  applied  directiy  to 
the  present,  and  he  moved  that  the  judgment  under 
appeal  be  affirmed.    Lord  Brougham,  the  only  other 
law  lord  present,  agreed* 


The  case  of  Foeter  ▼.  CodeereU  is,  perhaps,  a  little 
difficult  to  understand,  and  the  difficulty,  I  think,  is 
not  diminished  by  the  explanations  that  have  been 
given  by  eminent  judges.  At  first  sight  it  certainly 
looks  hke  a  contest  between  assignees  of  equitable 
interests  in  real  estate,  and  not  a  contest  between 
assignees  of  a  choae  in  action.  And«  indeed,  in  the 
note  of  the  case  in  Sir  Edward  Sudden's  Treatise  of 
the  Law  of  F^perty  as  administered  by  the  House  of 
Lords,  page  678,  it  is  summarized  in  language  only 
appropnate  to  dealings  with  real  estate.  Shad- 
well,  V.C.,  explainmg  Foster  v.  Cockerdl  in 
WiUshire  v.  Babbits,  14  Sim.  76,  observes  that 
when  the  notice  was  given  by  the  mortgagee,  the 
surplus  proceeds  were  in  the  hands  of  the  trustees, 
and  that  the  security  of  tiie  mortgagee  ''at  the 
time "  was  notlung  but  an  assignment  of  a  chose  in 
action— A  statement  which,  if  it  had  been  correct, 
would,  perhaps,  not  have  been  matmal.  No  one,  I 
should  think,  would  contend  that  a  third  mortgagee 
could  postpone  the  second  by  giving  notice  to  the 
first  mort^^igee  aftor  he  had  sold  the  mortgaged 
estate.  Wo<^,  V.C,  in  Rooper  v.  Harrison,  2  K.  &  J. 
86,  says  that  the  property,  though  ori^nally  real 
estate,  had  been  converted  before  the  date  of  the 
security  in  question,  a  statement  which  certainly 
would  have  been  material  if  only  it  had  been  ooirect. 
It  is  not,  however,  necessary  to  pursue  this  subject 
further,  because  Foster  v.  CockereU  has  come  to  be 
treated  as  applying  only  to  assignments  of  choses  of 
action,  or  of  such  interests  in  real  estate  as  can  only 
reach  the  hands  of  tJie  beneficiary  or  assignor  in  the 
shape  of  money.  Though  much  of  the  reasoning  in 
Dearie  v.  Hall  and  Foster  v.  CockereU  is  applicable  to 
assignments  of  equitable  interests  in  real  estate,  it 
was  explained  by  Shad  well,  V.C,  in  Jones  v.  Joms, 
8  Sim.  633,  in  1838,  that  the  rule  in  Dearie  v.  HaU  has 
nothing  to  do  with  such  cases.  And  that  proposition 
has  never  since  been  questioned. 

It  may,  perhaps,  be  doubted  whether  the  views  of 
Sir  Thomas  Plumer  in  Dearie  v.  Hall  were  quite 
correctiy  appreciated  in  Foster  v.  CockereU,  which 
gives  the  go-by  to  all  considerations  founded  upon 
the  oondact  of  the  parties.  But,  however  that  may 
be,  Foster  v.  CockereU'  unquestionably  lays  down  that 
the  rule  known  as  the  rule  in  Dearie  v.  Hall  is  inde- 
pendent of  any  consideration  of  the  conduct  of  tiie 
competing  assignees  where  the  assignee  second  in 
date  has  no  notice  of  the  earlier  assignment.  Priority 
in  such  a  case  depends  simply  and  solely  on  priority 
of  notice. 

It  is  not  necessary  to  go  through  the  cases  which 
followed  Foster  v.  CockereU.  It  is,  however,  to  be 
observed  that  the  rule  laid  down  in  Smith  v.  Smith, 
that  in  assig^ents  of  cJioses  in  action  notice  to  one  of 
several  trustees  is  sufficient  to  take  the  property  out 
of  the  order  and  disposition  of  a  bankrupt,  nas  been 
applied  in  cases  of  competition  between  equitable 
assignees  of  personal  estate,  so  far,  at  any  rate,  as  to 
protect  the  priority  of  the  earlier  assignee,  though  it 
is,  perhaps,  difficolt  to  see  how  an  assignee  who  gives 
notice  to  one  only  of  several  trustees,  or  who  gives  no 
notice  at  all  when  one  of  the  trustees  happens  to  have 
notice  aliunde^  has  done  all  in  his  power  to  lay  hold  of 
or  arrest  the  fund  assigned. 

The  learned  counsel  for  the  appellants  invited  your 
lordships  to  define  exactiy  the  principle  on  which  the 
doctrine  of  notice  as  established  by  the  rule  in  DmrU 
V.  Hall  depends.  Speaking  for  myself,  I  think  that 
would  be  a  very  hard  task.  I  am  not  sure  that  the 
doctrine  rests  upon  any  very  satisfactory  principle. 
I  am  not  sure  that  it  has  not  been  established  at  the 
expense  of  principles  at  least  as  important  as  any  of 
those  to  which  it  has  been  referred. 

The  general  principle  applicable  to  all  equitable 
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titles  i«,  I  think,  well  expressed  by  Lord  Cairns  in 
Shropshire  Union  Railway  and  Canal  Co.  v.  The  Qitecn^ 
23  W.  B.  709,  L.  B.  7  H.  L.  496.  "  A  pre-existing 
equitable  title,"  said  Lord  Cairns,  *'may  be  defeated 
by  a  supervening  legal  title  obtained  by  transfer"— 
Le  was  there  speaking  of  an  equitable  title  to 
shares.  Then  he  goes  on:  **and  I  agree  with 
what  has  been  contended,  that  it  may  also  be 
defeated  by  conduct,  by  representations,  by  mis- 
statements of  a  character  which  would  operate  and 
♦-nure  to  forfeit  and  to  take  away  the  pre-existing 
equitable  title.  But  I  conceive  it  to  be  clear  and 
uudoubted  law,  and  law  the  enforcement  of  which  is 
x^uired  for  the  safety  of  mankind,  that  in  order  to 
take  away  any  pre-existing  admitted  equitable  title, 
that  which  is  rdied  upon  for  such  a  purpose  must  be 
shown  and  proyed  by  those  upon  whom  the  burden  to 
fhow  and  prove  it  lies,  and  that  it  must  amount  to 
Njtiiething  tangible  and  distinct,  something  which  can 
liHve  the  grave  and  strong  effect  to  accomplish  the 
imipose  for  which  it  is  said  to  have  been  produced." 

lu  defence  of  the  rule  in  Dearie  v.  Hall  it  has  been 
Raid  that  notice  ia  necessary  in  order  to  *'  perfect "  the 
title  of  the  assignee — in  order  to  **  complete  "  his  title. 
Those  expressions  have  frequently  been  used,  but  they 
are,  I  veuture  to  think,  little  more  than  mere  phrases. 
Notice  does  not  render  the  title  perfect.  Notice  was 
not  even  a  step  in  the  title  imtil  it  was  made  so  by 
the  decision  in  Foster  v.  Cockerell,  Apart  from  the 
rule  in  Dearie  v.  Hallf  an  assignee  of  an  equitable 
iuterest  from  a  person  capable  ox  disposing  of  it  has  a 
jKTfent  equitable  title  though  the  title  is  no  doubt 
^ulijectto  the  in5rmity  which  attaches  to  aU  equitable 
titles.  And  that  infirmity  is  not,  and  cannot  be, 
wholly  cured  or  removed  by  notice  to  the  trustees. 

Then  it  has  been  said  that  notice  "converts"  the 
trustees  of  the  fund  into  a  trustee  for  the  person 
who  gives  the  notice.  But  that  again  is  hardly 
accurate.  The  trustee  of  the  fund  is  trustee  for  the 
liersons  entitled  to  the  fund  whether  he  knows  their 
luunes  or  not.  The  notice  no  doubt  places  him 
under  a  direct  responsibility  to  the  person  who  gives 
the  notice.  If  he  disregards  the  notice,  he  does  so  at 
his  periL  But  before  notice  given  he  is  just  as  much 
a  trustee  for  the  persons  rightfully  entitled  as  he 
i»  after  he  receives  the  notice,  though,  of  course,  in 
the  absence  of  notice,  he  would  be  safe  in  paying 
away  the  fund  to  those  who  appear  by  the  mstru- 
iiient  constituting  the  trust,  or  by  title  properly 
deduced  from  them,  to  be  the  true  owners. 

Much  of  the  reasoning  in  Dearie  v.  Hall  is  founded 
upon  RycUl  v.  Bowles.  Indeed,  as  observed  by 
>^igram,  V.C.,  in  Wilmot  v.  Pike,  5  Hare,  14,  it 
i»  impossible  to  read  Sir  Thomas  Plumer*s  very 
elaborate  judgment  without  seeing  that  his  opinion 
ns  to  the  mode  of  transferring  equitable  interests  in 
property  not  capable  of  actual  delivery  **  was  bor- 
rowed entirely  from  the  decisions  in  bankruptcy  as  to 
the  acts  which  were  necessary  under  the  statute  to 
t^ke  a  chose  in  action  out  of  the  order  and  disposition 
of  a  bankrupt."  The  doctrine  of  reputed  ownership 
is  entirely  the  creature  of  statute,  and  ^plicable  by 
statute  in  cases  of  bankruptcy  only.  I  cannot  help 
tbmking  that  in  extending  the  doctrine  to  cases  of 
equitable  assignment  of  personal  property  where 
there  is  no  bankruptcy  (which  is  practically  what 
was  done  in  Foster  v.  Cockerell'^  the  court  has  gone 
peiilonsly  near  legislating.  The  mconvenience  of  such 
a  course  is  obvious,  and  the  result  has  been  singular. 
The  law  relating  to  reputed  ownership  in  bankruptcy 
has  been  altered  from  time  to  time.  When  Dearie  v. 
//aW  was  decided  it  extended  to  all  choses  in  action. 
Now  it  does  not  apply  to  choses  in  action  at  all,  except 
to  '*  debts  due,  or  growing  due,  to  the  bankrupt  in 
the  course  of  his  trade  or  business."    But  the  rule  in 


Dearie  v.  Hally  founded  in  great  measure  on  the 
bankruptcy  law  as  it  existed  sixty  years  ago,  remains 
unaltered,  and  it  is  beyond  the  power  of  any  court  to 
alter  it. 

I  am  inclined  to  think  that  the  rule  in  Dearie  v. 
Hall  has,  on  the  whole,  produced  at  least  as  much 
injustice  as  it  has  prevented.  It  was  argued  in 
Dearie  v.  Hall  that  notice  to  the  trustees  neces- 
sarily prevents  fraud  on  the  part  of  the  assignor. 
**The  trustees,"  said  Mr.  Sugden,  "are  converted 
into  a  register,  and  by  applying  to  them,  every  one 
who  proposes  to  negotiate  for  the  purchase  of  the 
fund,  except  in  the  very  improbable  event  of  the 
trustees  incurring  personal  responsibility  by  lending 
themselves  to  the  vendor's  dishonest  purpose,  is 
enabled  to  ascertain  whether  any  prior  incumbrances 
exist  which  will  prevail  over  the  tide  that  is  to  be 
conveyed  to  him."  That  argument  was  in  substance 
adopted  by  the  court.  But  it  is  founded,  I  think, 
upon  rather  loose  notions  as  to  the  duties  of  trustees 
which,  no  doubt,  were  prevalent  at  one  time.  There 
would  be  much  force  in  the  argument  if  it  were 
the  law  (as  Knight  Bruce,  Y.C.,  seems  to  have 
thought)  that  a  trustee  applied  to  for  information  by 
an  intending  mortgagee  incurred  liability  by  merely 
abstaining  from  answering  {Etty  v.  Bridges,  2  Y.  & 
C.  486),  or  if,  as  Wigram,  V.C.,  thought,  notice 
of  an  incumbrance  had  ''the  effect  of  inquiry" 
[Meux  .V.  Bell,  and,  indeed,  something  more,  for 
apparently,  in  his  view,  i£  imposed  upon  the  trustee 
the  duty  of  at  once  informmg  the  person  giving 
the  notice  of  the  existence  of  any  prior  incumbrance 
that  might  affect  the  fund.  But  in  truth  there 
is  no  duty  of  that  kind  cast  upon  trustees.  If  the 
rule  in  Dearie  v.  Hall  had  never  been  invented  it  still 
would  have  been  necessary  for  an  equitable  assignee, 
for  his  own  protection,  to  give  notice  to  the  legal 
holders  of  the  fmid  the  subject  of  the  assignment.  A 
solicitor  employed  in  suqh  a  transaction  would  still 
have  incurrBd  serious  liability  if  he  neglected  so 
obvious  a  precaution.  And  I  rather  doubt  whether 
the  existence  of  the  rule  has  led  to  notice  being  given 
in  any  case  in  wldch  it  would  not  have  been  given  if 
the  rule  had  been  imknown. 

I  have  made  these  observations  not  for  the  purpose 
of  impugning  the  authority  of  the  rule  in  Dearie  v. 
Hall,  ^e  rule  is  settled  law.  But  it  seems  to  me 
that,  when  your  lordships  are  asked  to  extend  the  rule 
to  a  case  not  already  covered  by  authority,  it  is  proper 
to  inquire  into  the  principles  upon  which  the  rule  is 
said  to  be  foimded.  For  the  reasons  which  I  have 
already  given  I  do  not  think  that  those  principles  are 
so  dear  or  so  convincing  that  the  rule  ought  to  be  ex- 
tended to  a  new  case. 

There  is  one  argument  which  I  ought  to  notice 
before  I  conclude.  It  was  said  that  if  the  mortgage 
had  not  been  created  imtil  after  Mr.  Sharp's  death, 
and  the  mortgagees  had  then  given  notice  to  the  sur- 
viving trustee,  thay  would  have  gained  priority. 
That  may  be  so;  but  that  is  not  this  oase.  I  take 
leave,  however,  to  doubt  whether  the  proposition  on 
which  the  argument  is  foimded  can  be  treated  as 
settled  law.  There  is  no  authority  for  it  that  I 
know  in  this  country  but  the  case  of  Timson  v. 
Bamsbottom,  before  Lord  Langdale,  M.B.  I  do  not 
think  that  that  decision  can  be  regarded  as  one  of 
much  weight,  for  it  was  appealed  against,  and  after 
the  appeal  was  opened  the  parties  came  to  a  compro- 
nuse,  and,  moreover,  it  will  be  observed  that  his 
lordship  seems  to  have  thought  that  the  notice  in 
that  case  was  insufficient  even  during  the  lifetime  of 
the  person  who  received  it,  because  he  held  that  each 
one  of  the  other  holders  of  the  fund,  being  executors, 
"  had  separate  authority  to  receive  and  pay  on  account 
of  the  estate,"  and  he  thought  that  if  they  had  no 
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notice  of  the  assignment  they  "might  have  made 
payment  without  incurring  any  liability  on  that 
account."  As  Lord  Westbury,  L.C.,  says  in  Willes  v. 
Greenhill:  "It  is  well  established,  whether  rightly 
or  wrongly,  that  upon  assignments  or  mortgages 
of  equitable  interest  in  property  held  by  trustees, 
the  duty  devolves  upon  the  assignee  or  mortgagee 
to  give  to  the  trustees  notice  of  the  assignment  or 
incumbrance."  But  it  may  be  that  when  an  assignee 
or  mortgagee  has  once  discharged  that  duty  he  has 
done  all  that  the  rule  requires  of  him,  and  that  for 
the  rest  the  law  holds  as  Lord  Oaims  lays  it  down, 
and  that  he  is  not,  on  a  change  of  trustees,  to  be 
deprived  of  his  pre-existing  equitable  title  by  the 
diligence  or  by  the  happy  thought  of  a  subsequent 
incumbrancer.  Certainly  I  can  imagine  nothing 
more  inconvenient  than  that  it  should  be  possible  to 
have  a  scramble  for  priorities  on  the  appointment  of 
now  trustees.  Nothmg,  I  think,  woula  be  less  likely 
to  conduce  to  the  security  of  equitable  titles. 

For  these  reasons  I  am  also  of  opinion  that  the 
appeal  should  be  dismissed,  with  costs. 

Lord  Hebschell,  L.C. — ^My  noble  and  learned 
friend  Lord  Hannen  desires  nxe  to  say  that  he  has 
read  my  judgment  and  that  he  entirely  concurs  in  the 
motion  I  have  made. 

Order  appealed  from  affirmed,  and  appeal  diemissed 
with  eosU, 

Solicitors  for  the  appellants,  Robins,  Hay,  Waters, 
&  Lwxts, 

Solicitors  for  the  respondents,  Fardell  &  Canning, 
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From  Chan.  Div.     '\ 
(Lindley,  Lopes,  and  [         Aug.  1,  2, 7,  8 ;  Oct.  30. 
A.  L.  Smith,  L.JJ.)  ) 

Bailey  v.  Babkes.  (a.) 

Vendor  and  purchaser — Notice — Constructive  notice — 
Successive  equitable  incumbrancers — PurcJiase  from 
subsequent  equitahle  incumbrancer,  without  notice  of 
prior  equities — FurcTuiser  getting  in  legal  estate  after 
notice — Tacking — Conveyancing  Act,  1881,  «.  21, 
sub-section  (2) — Conveyancing  Act,  1882,  s,  3,  sub- 
section (1), 

The  expression  "  ought  reasonably,*^  used  in  section  3, 
sub-section  (1),  of  the  Conveyancing  Act,  1882,  meafis 
ought  as  a  matter  of  prudence,  having  regard  to  what  is 
usually  done  by  prudent  menr  of  business  in  similar  cir- 
cumstances. 

Prior  to  December,  1889,  the  plaintiff  had  an  equitable 
charge  on  certain  houses  which  were  then  subject  to  a 
legal  mortgage.  On  the  2lst  of  December,  1889,  the  legal 
mortgagee  transferred  his  mortgage  to  the  defendant,  and 
on  the  next  day  the  defendant,  purporting  to  sell  under 
the  power  of  sale  in  the  mortgage,  conveyed  the  property 
to  M,  for  the  exact  sum  the  defendant  lHad  paid  the  legal 
mortgagee — viz,,  £6,316.  In  March,  1890,  M,  executed 
a  legal  mortgage  of  the  property  for  £6,000,  and  in 
August,  1890,  M,  sold  the  property  to  L,,  subject  only  to 
the  mortgage  of  £6,000.  Prior  to  this  sale  L,  was  shown 
a  valuation  of  the  property  made  in  January,  1890,  in 
which  the  property  uhm  speculatively  valued  at  £8,700. 
L,,  hou)ever,  purchased  bon&  fide  and  without  any  actual 
notice  of  any  invalidity  in  the  sale  by  the  defendant  to 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


M.  The  sale  by  the  defendant  to  M,  was,  however,  in 
November,  1892,  declared  invalid  in  an  action  brought 
by  the  plaintiff  against  the  defendant  and  M,,  and  the 
plaintiff  was  held  to  be  entitled  to  redeem  as  an  equitable 
incumbrancer  on  the  property,  the  legal  estate  in  whicJt 
was  then  vested  in  M,s  mortgagee  under  the  mortgage  of 
March,  1890.  L,,  wlw  wa^  not  a  party  to  the  plaintiff's 
action,  first  heard  in  June,  1891,  that  the  validity  of 
the  sale  by  the  defendant  to  M,  was  questioned  by  ihr 
plaintiff;  and  in  April,  1893.  L,  paid  off  M's  mort- 
gagee and  acquired  the  legal  estate  in  the  property. 

Held  {affirming  Stirling,  J.),  (1)  thai,  under  the  cir- 
cumstances above  stated,  it  could  not  be  said  that,  when 
L,  purchased  in  August,  1890,  he  or  his  solicitor  **  ought 
reasonably  "  to  have  made  inquiries  into  the  validity  of 
the  snie  by  the  defendant  to  M,,  and,  consequently,  that 
L,  had  no  constructive  notice  of  such  invalidity  ;  (2)  that 
L,,  having  acquired  by  purcliase  for  vcUue  an  equitable 
interest  in  the  property  from  M.,  whose  title  apparently 
displaced  the  equitable  charge  of  the  plaintiff,  and  haviwj 
done  so  without  notice  of  any  defect  in  his  title.  «»» 
acquired,  was  entitled,  when  he  subsequently  discovered 
that  tlie  plaintiff  s  equitable  charge  was  not  in  fad  dis- 
placed, to  protect  himself  against  it  by  getting  in  the  legal 
estate  in  the  manner  he  Jwd  done. 

Doctrine  as  to  constructive  Ttotice  in  Ware  v,  Loni 
Egmont,  3  JV,  R.  48,  4  De  O,  if.  &  (/.,  at  p,  473, 
approved. 

Brace  v.  Duchess  of  Marlborough,  2  Peere  Wm$. 
491,  followed. 

Appeal  from  Stirling,  J. 

In  1888  four  houses  in  Putney  belonging  to  John- 
son were  mortgaged  for  £1,500  each— i.e.,  £6,000 
altogether.  In  February,  1889,  the  plaintiff,  who 
was  a  judgment  creditor  of  Johnson,  obtained  the 
appointoaent  of  a  receiver  of  the  rents  and  profits  of 
the  houses  by  way  of  equitable  execution  subject  to 
the  rights  of  the  mortgagees,  and  thus  obtained  a 
charge  on  the  equity  of  redemption  in  the  premises. 
On  the  21st  of  December,  1889,  the  mortgagees  trans- 
ferred their  mortgages  to  Barnes,  and  on  the  next 
day  Barnes  conveyed  the  houses  to  Midgley  for  the 
exact  sum  which  he  had  himself  paid  to  the  mort- 
gagees— ^viz,,  £6,316  5s.  8d.  altogether;  Barnes  pur- 
X)orted  to  convey  under  the  powers  of  sale  contamed 
in  the  original  mortgages.  On  the  face  of  the  docu- 
ments there  was  nothing,  except  that  Midgley  paid 
Barnes  the  same  sum  that  Barnes  had  paid  the  mort- 
gagees, to  show  that  anything  was  wrong  in  this 
transfer  and  sale;  and  if  the  sale  to  Midgley  had 
been  valid  he  would  have  acquired  a  good  t^tle  both 
as  against  Johnson  and  as  against  the  plaintiff, 
John^n's  incumbrancer.  On  the  4th  of  March, 
1890,  Midgley  mortgaged  the  houses  for  £6,000. 
and  the  mortgagees  had  the  legal  estate  conveyed 
to  them  in  the  usual  way.  Midgley  died  in  May, 
1890.  On  the  29th  of  July,  1890,  lilley  agreed 
to  buy  the  property  from  Midgley*s  executors  and 
devisees  for  £2,500,  subject  to  the  prior  mortgage 
for  £6,000.  On  the  13th  of  August  a  oonveyanoe  was 
executed  by  Midgley*s  representatives  to  Lilley,  and 
he  paid  the  £2,500  purchase-money  to  Midgley's 
representatives.  Lilley  thus,  in  effect,  bought  tiie 
property  for  £8,500,  although  he  knew  that  Midgley 
had  only  given  £6,362  13s.  5d.  for  it  in  the  previous 
December.  In  July,  1890,  Lilley  had  been  shown  a 
valuation  made  in  January,  1890,  for  the  purposes  of 
the  mortgage,  and  according  to  this  valuation  the 
value  of  uie  property  was  somewhat  speculative,  bat 
was  estimatea  at  £8,700.  As  early  as  March.  1890, 
the  plaintiff  Bailey  suspected  that  the  sale  by  Barnes 
to  Midgley  was  not  a  bond  fide  sale ;  and  on  the  lotii 
of  August,  1890,  a  writ  was  issued  by  Bailey  against 
Barnes,    Johnson,    and   Midgley*B    executors    and 
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derisees,  to  set  aside  the  sale  by  Barnes  to  Midgley 
and  to  redeem  the  property,  on  the  footing  that 
^dgley  was  only  entitl^  to  be  treated  as  a  mort- 
gagee. Lilley,  of  whom  the  plaintifP  knew  nothing, 
was  not  a  party  to  those  proceedings.  In  Jane,  1891, 
boweTer,  Lilley  heard  of  them,  or,  at  all  events,  had 
notice  that  the  sale  by  Barnes  to  Midgley  was  ques- 
tioned. In  March,  1892«  the  sale  was  declared  invalid, 
and  the  plaintiff  was  held  entitled  to  redeem ;  and  in 
XoTember,  1892,  this  decision  was  affirmed  on  appeal. 
In  Febmary,  1893,  a  receiver  was  appointea.  In 
March,  1893,  Lilley  applied  to  discharge  this  receiver. 
At  this  time  the  legal  estate  was  in  Midgley's  mort- 
gagees; but  in  April,  1893,  Lilley  paid  them  off  and 
aoaaired  the  legal  estate.  On  the  16th  of  May,  1893, 
lilley's  summons  came  on  before  Stirling,  J.,  and  the 
parties  agreed  to  wuve  all  technical  objections  and 
to  submit  to  the  court  on  the  merits,  the  question 
whether  the  plaintiffs  charge  was  available  against 
Lilley  as  purchaser. 

StniiDg,  J.,  decided  this  question  in  the  negative, 
upon  the  following  grounds :  (1)  That  when  liliey 
agreed  to  buy  the  property  in  July,  1890,  and  when  he 
paid  the  £2,500  to  his  vendor,  he,  Lilley,  acted  per- 
fectly hondfidty  and  without  any  actual  notice  of  the 
invalidity  of  the  sale  by  Barnes  to  Midgley;  (2)  That 
Lilley  had  no  constructive  notice  of  such  invalidity  at 
those  times ;  (3)  That  although  he  had  notice  of  such 
inyalidity  in  June,  1891,  he  was  entitled  to  protect 
himself  by  acquiring  the  legal  estate,  which  he  ulti- 
mately did ;  and  (4}  That  under  these  circumstances 
he  was  protected  by  section  21,  sub-section  (2V  of  the 
Conveyancing  Act,  1881,  and  section  3  of  tne  Con- 
Teyandng  Act,  1882. 

From  this  decision  the  plaintiff  appealed.  The 
appeal  was  heard  on  the  1st,  2nd,  7th,  and  8th  of 
Angust,  1893. 

Fischer,  Q.C,  and  Archibald  Brown,  for  the  appel- 
lant.—Lilley  must  be  taken,  when  he  purchased  the 
property  in  1890,  to  have  had  constructive  notice  of 
the  mvaHdity  of  the  sale  by  Barnes  to  Midgley.  It 
appeared  on  the  face  of  the  documents  that  Barnes 
sold  the  property  to  Midgley  the  day  after  he 
[Barnes]  hcui  obtained  a  transfer  from  the  mortgagees 
of  their  mortgage  for  the  exact  sum  that  he  had  paid 
the  mortgagees.  Under  these  circumstances  lilley 
or  his  solicitors  were  bound  to  make  inquiries  as  to 
the  nature  of  that  sale,  and  if  they  had  done  so  they 
would  have  discovered  that  the  sale  was  fraudulent 
and  invalid.  Lilley  is,  therefore,  not  protected  by 
action  3,  sub-section  (1),  of  the  Conveyancing  Act, 
1S82,  or  section  21,  sub-section  (2),  of  the  Act  of  1881. 
The  valuation  shown  to  Lilley  on  the  occasion  of  his 
purchase  showed  that  the  property  had  been  sold  by 
Barnes  to  Midgley  at  an  undervalue. 

They  referr^  to  Farrar  v.  Farrar's  {Limited),  37 
W.  R.  196,  40  Ch.  D.  395 ;  Toulmin  v.  iSieere,  3  Mer. 
210;  Peacock  v.  Burt,  4  L.  J.  Ch.  33 ;  Le  Neve  v.  Le 
Neve,  2  W.  &  Tud.  L.  C.  26;  and  Ware  v.  Lord  Eg- 
mont,  3  W.  E.  48,  4  De  G.  M,  &  G.  460;  Fearson  y. 
Benson,  28  Beav.  598. 

T.  B,  Warrington,  for  Lilley. 

AshUm  Cross,  for  Midgley*s  executors  and  devisees. 

Cur,  adv,  vult, 

October  30.— The  judgment  of  the  Court  (Lind- 
LET,  Lopes,  and  A.  L.  Smith,  L.JJ.)  was  now 
delivered  by 

LiXDLET,  L.  J. — [His  lordship  stated  the  facts  above 
set  out,  and  proceeded :]  Bona  fides  on  the  part  of 
lill^,  and  the  absence  of  actual  notice  by  him  of 
anything  wrong,  were  found  as  facts  by  Stirling,  J., 
before  whom  Lilley  was  examined  and  cross-exam- 
ined, and  we  accept  his.  conclusion  on  these  points. 


The  appeal,  then,  really  turns  on  whether  in  July 
and  August,  1890,  Lilley  is  to  be  treated  as  havin^c 
had  constructive  notice  of  the  invalidity  of  Midgley's 
title,  and  on  the  effect  of  acquiring  the  legal  estate  in 
April,  1893.  This  is  one  of  those  cases  in  which 
there  is  danger  of  referring  knowledge  of  facts  now 
hnown  to  a  time  anterior  to  their  discovery ;  danger 
of  falling  into  the  error  attributed  to  those  who  are 
wise  after  the  event.  The  plaintiff's  case  against 
Lilley  rests  on  the  notice,  if  any,  which  he  (Lilley ) 
had  m  August,  1890,  when  he  bought  the  equity  of 
redemption  in  the  property  for  £2,500.  No  doubt  if 
he  had  been  a  suspicious  or  unwilling  purchaser  he 
would  very  likely  have  made  inquiries  which  would 
have  induced  him  not  to  complete  his  purchase.  But 
he  was  not  suspicious,  in  fact,  and  he  did  not  make 
such  inquiries  as  a  suspicious  man  would,  in  fact, 
have  made.  It  would  be  going  too  far,  however,  to 
affect  him  with  constructive  notice  of  the  invalidity 
of  Barnes's  sale.  The  doctrine  of  constructive  notice 
is  based  on  good  sense,  and  is  designed  to  prevent 
frauds  on  owners  of  property.  But  the  doctrine 
must  not  be  carried  to  such  an  extent  as  to  defeat 
honest  purchasers,  and,  although  this  limitation  had 
sometimes  been  lost  sight  of,  still  the. limitation  is  as 
important  and  is  as  well  known  as  the  doctrine  itself. 
This  will  be  seen  both  from  well-known  decisions  and 
from  the  language  of  the  Conveyancing  Act,  1882, 
s.  3,  which  is  now  the  authority  to  be  regarded.  In 
Ware  v.  Lord  Egmont  Lord  Cranworth  (4  De  G. 
M.  &  G.,  at  p.  473)  stated  the  law  on  the  subject  in 
language  which  has  always  been  accepted  as  correct : 
**  The  question,  when  it  is  sought  to  affect  a  pur- 
chaser with  constructive  notice,  is  not  whether  he  had 
the  means  of  obtaining,  and  might  by  prudent  caution 
have  obtained,  the  knowledge  in  question,  but  whether 
the  not  obtaining  it,  was  an  act  of  gross  or  culp- 
able negligence.  It  is  obvious  that  no  definite  nde 
as  to  what  will  amount  to  gross  or  culpable  negligence, 
so  as  to  meet  everj  case,  can  possiblv  be  laid  down." 
Ghross  and  culpable  negligence  in  this  passage  does 
not  imx>ort  any  breach  of  legal  duty ;  for  a  purchaser 
of  property  is  under  no  legal  obligation  to  investigate 
his  vendor's  titie.  But  in  dealing  with  real  property, 
as  in  other  matters  of  business,  regard  is  had  to  the 
usual  course  of  business,  and  a  pui^aser  who  wilfully 
departs  from  it  in  order  to  avoid  acquiring  a  know- 
ledge of  his  vendor's  titie,  is  not  allowed  to  derive  anv 
advantage  from  his  wilful  ignorance  of  defects  which 
would  have  come  to  his  knowledge  if  he  had  trans- 
acted his  business  in  the  ordinary  way.  In  the  cele- 
brated judgment  of  Wigram,  V.C,  in  Jones  v.  Smith, 
1  Hare,  43,  the  cases  of  constructive  notice  are  re- 
duced to  two  classes;  the  first  comprises  cases  in 
which  a  purchaser  has  actual  notice  of  some  defect, 
inquiry  into  which  woidd  disclose  others;  and  the 
second  comprises  oases  in  whidx  a  purchaser  has  pur- 
posely abstained  from  making  inquiries  for  fear  he 
should  discover  something  wrong. 

The  Convevancing  Act,  1882,  section  3,  sub-sec- 
tion (1),  usually  does  no  more  than  state  the  law  as  it 
was  before;  but  its  negative  form  shows  that  a 
restriction,  rather  than  an  extension,  of  the  doc- 
trine of  notice  was  intended  by  the  Legislature. 
Section  3,  sub-section  (1),  runs  tiius; — **A  pur- 
chaser shall  not  be  prejudicially  affected  by  notice  of 
any  instrument,  fact,  or  thing  unless  (i.)  it  is  within 
his  own  knowledge  or  would  have  come  to  his  know- 
ledge if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  him ;  or 
(ii.)  in  the  same  transaction  with  respect  to  which  a 
question  of  notice  to  the  purchaser  arises,  it  has  come 
to  the  knowledge  of  his  counsel  as  such,  or  of  his 
solicitor  or  other  agent  as  such,  or  would  have  come 
to  the  knowledge  of  his  solicitor  or  other  agent  as 
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such  if  Buch  inquiries  and  inspections  had  been  made 
as  ought  reasooably  to  have  been  made  by  the  solici- 
tor or  other  agent." 

Con  we  say  that  Mr.  Lilley  or  his  solicitor  **  ought 
reasonably  "  to  have  made  inquiries  into  the  validity 
of  the  sale  by  Barnes?  The  word  ** ought"  there, 
does  not  import  a  duty  or  obligation,  for  the  pur- 
chaser need  make  no  inquiry.  The  expression  *  *  ought 
reasonably"  must  mean,  Ought  as  a  matter  of  pru- 
dence, having  regard  to  what  is  usually  done  by 
prudent  men  of  business  in  similar  circumstances. 
Light  is  thrown  on  the  meaning  of  **  ought  reason- 
ably" by  the  Conveyancing  Act,  1881,  s.  21  (2), 
which  relieves  purchasers  from  mortgagees  purport- 
ing to  soil  under  powers  of  sale,  from  the  necessity  of 
inquiring  into  the  propriety  or  the  irregularity  of  the 
exercise  of  the  power.  It  is  easy  to  see  now  that  Mr. 
Lilley*8  solicitors  might  have  been  more  suspicious 
and  more  cautious ;  but  we  are  not  prepared  to  say 
that  they  ought  to  have  been  so,  when  he  bought  in 
August,  1890 ;  and  imless  we  can  go  that  length  we 
cannot  hold  that  Lilley  then  had  notice  of  anything 
wrong. 

For  these  reasons  we  have  come  to  the  conclusicn 
that  in  August,  1890,  when  Lilley  bought  the  pro- 
perty subject  to  the  mortgage  for  £6,000,  he  had  no 
notice,  actual  or  constructive,  of  any  defect  in  his 
vendor's  title. 

The  case,  then,  stands  thus:  The  plaintiff  had  a 

i'udgment  affecting  Johnson's  equity  of  redemption, 
jilley  had  acquired  by  purchase  for  value  an  equit- 
able interest  in  the  same  property  from  a  person 
whose  title  apparently  displaced  Johnson's,  and  also, 
consequently,  the  plaintiffs  judgment.  Lilley  had 
no  notice  of  any  defect  in  his  own  title,  no  notice 
that  the  plaintiffs  judgment  affected  him.  Lilley 
afterwards  discovers  that  the  plaintiff's  judgment  is 
not  displaced,  and  in  order  to  protect  himself  he  pays 
off  the  £6,000  mortgage  and  gets  in  the  legal  estate. 
The  question  is  whether  he  can  now  hold  the  pro- 
perty free  from  the  plaintiff's  judgment.  We  are  of 
opinion  that  he  can.  The  maxim,  Qui  prior  est 
tempore  potior  e$i  jure,  is  in  the  plaintiffs  favour,  and 
it  seems  strange  that  he  should,  without  any  default 
of  his  own,  lose  a  security  which  he  once  possessed. 
But  the  above  maxim  is  in  our  law  subject  to  an 
important  qualification,  that  where  equities  are  equal 
the  legal  title  prevails.  Equality  here  does  not  mean 
or  refer  to  priority  in  point  of  time,  as  is  shown  by 
the  cases  on  tacking.  Equality  means  the  non- 
existence of  any  circumstance  which  affects  the 
conduct  of  one  of  the  rival  claimants,  and  makes  it 
less  meritorious  than  that  of  the  other.  Equitable 
owners  who  are  upon  an  equality  in  this  respect  may 
struggle  for  the  legal  estate,  and  he  who  obtains  it, 
having  got  both  law  and  equity  on  his  side,  is  in  a 
better  situation  than  he  who  has  equity  oi^y.  The 
reasoning  is  technical,  and  not  satisfactory ;  but  as 
long  ago  as  1728  the  law  was  judicially  declared  to 
be  well  settled,  and  only  alterable  by  Act  of  Parlia- 
ment :  see  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms. 
491.  It  was  contended  that  this  doctnno  was  con- 
fined to  tacking  mortgages.  But  this  is  not  so.  The 
doctrine  applies  in  favour  of  all  equitable  owners  or 
incumbrancers  for  value  without  notice  of  prior 
equitable  interests  who  get  in  the  legal  estate  from 
persons  who  commit  no  breach  of  trust  in  parting 
with  it  to  them :  see  Saunders  v.  Dehew,  2  Vem.  271, 
and  Filcher  v.  Rawlins,  20  W.  R.  281,  L.  R.  7  Ch. 
App.  259.  It  is  true  that  the  doctrine  does  not  apply 
to  an  equitable  OH  ner  or  incumbrancer  who  gets  in 
the  legal  estate  from  a  trustee  who  commits  a 
breach  of  trust  in  conveying  it  to  him ;  at  all  events, 
if  such  breach  of  trust  is  known  to  the  person  who 
gets   in  the  estate,  and,  perhaps,   even  if  he  does 


not  know  of  it :  see  Carter  v.  Carter,  3  K,  &  J.  $17, 
6  W.  R.  Ch.  Dig.  48,  and  Mumford  v.  Stohwasser,  22 
W.  R.  833,  L.  R.  18  Eq.  556.  But  the  present  case 
does  not  fall  within  this  exception  to  or  qualification 
of  the  general  principle;  for  Lilley  obtained  tho 
legal  estate  from  a  mortgagee  whom  he  paid  off,  and 
who  committed  no  breach  of  trust  in  convoying  tht* 
legal  estate  to  him.  The  fact  that  the  legal  esUtv 
was  got  in  pendente  lite  is  immaterial :  see  Ij)binson  v. 
Davison,  1  Br.  C.  C.  63,  and  Bates  v.  Johnson,  7  W.  R. 
512,  Johns.  304.  The  appeal  must  be  dismissed,  with 
costs. 

Solicitors,  Jackson,  Smart,  Oeake,  &  Woodd;  Lee  it 
Pemlerton  ;  Chttpp^U,  Griffith,  tk  Brookb ridge. 


From  Chan.  Div.     \ 
(Lindley,  Lopes  and  \  June  27 ;  July  3, 1893. 

A.  L.  Smith,  L.  J  J.)  ) 
Brocklesby  v.  Temperance  Permanent  Building 
Society,  (a.) 

Mortgage  —  Redemption — Principal  and  agent  —  Title 
deeds  —  Mortgage  by  deposit  of  title  dieds  —  Ageid 
entrusted  with  title  deeds  tvith  authority  to  pUdgc 
them — Agent  exceeding  authority — PrincipaVs  right  of 
redemption. 

The  plaintiff,  who  was  the  owner  of  two  properties,  Vif 
title  deeds  of  which  were  then  held  by  the  U.  Bank  as  a 
security  for  the  sum  of  £750,  gave  his  son  a  umtk» 
authority  to  obtain  the  deeds  from  the  U,  Bank,  the 
intention  being  to  enable  the  son  to  borrow  on  the  piain- 
tiff^s  behalf,  on  the  security  of  the  deeds,  a  sum  of 
£2,250,  £750  of  which  was  to  be  paid  to  the  U,  Bank  in 
discharge  of  their  debt,  and  the  balance,  £1,500,  to  be 
paid  to  the  plaintiff.  The  son,  without  the  plxiintiffs 
knowledge,  and  by  means  of  forged  documents  represent- 
ing that  he  was  the  owner  of  the  properties,  obtained  from 
the  L,  Bank  a  loan  to  himself  of  £3,500,  out  of  which 
he  paid  the  plaintiff  £1,500,  and  also  paid  the  £750 
to  the  U,  Bank,  and,  having  by  means  of  the 
authority  received  the  title  deeds  from  the  U,  Bank, 
deposited  them  with  the  L,  Bank  as  security  for  the 
£3,500  advanced  by  that  bank,  the  balance  of  which 
— viz.,  £1,250 — he  appropriated  to  his  own  use.  The 
son  afterwards,  by  means  of  other  frauds  and  forgeries, 
induced  the  defendants  to  pay  off  the  L,  bank  the  £3,500 
(and  interest)  and  to  take  over  the  title  deeds  as  security 
therefor.  Both  the  L,  bank  and  the  defendants  acted  in  the 
bonii  fide  belief  that  the  son  was  the  owner  of  the  deeds, 
and  without  notice  of  anything  wrong  in  tJie  transactions. 
The  plaintiff,  upon  discovery  of  his  son^s  frauds,  brought 
an  action  claiming  to  redeem  the  title  deeds  upon  pay- 
ment to  the  dcfcr.dunts  of  the  sum  of  £2,250  (i.e.,  £1,300 
plus  £750). 

Held,  that,  as  the  plaintiff  had  entrusted  his  son  with 
tJie  control  of  the  deeds  for  the  purpose  of  borrowing 
money  on  them,  the  plaintiff  was  only  entitled  to  redeem 
upon  payment  to  the  defendants  of  the  full  sum  of  £3,500 
{with  interest)  which  had  been  advanced  by  them  on  the 
security  of  the  deeds. 

Perry  HeTick  v,  Attwood,  G  W,  R,  204,  2De  G.& 
tf.  21,  approved. 

Appeal  from  the  decision  of  Wright,  J.,  sitting  as 
an  additional  judge  of  the  Chancery  Division. 

In  May,  1891,  the  title  deeds  of  two  properties 
belonging  to  the  plaintiff,  G.  J.  Brocldesby,  were 
held  by  the  Union  Bank  as  security  for  a  sum  of  £750 
owing  by  the  plaintiff  to  that  bank.    The  plaintiff  st 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 
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this  time  was  canring  on  busmess  as  a  solicitor  in 
partnership  with  his  son.  The  plaintiff  wanted  to 
raise  another  £1,500  on  the  same  deeds.  His  son 
persuaded  him  that  he  could  raise  money  on  the  deeds 
from  his  (the  son's]  own  bankers,  Messrs.  Ashby  & 
Co.,  on  easier  terms  than  the  plaintiff  could  from  the 
Union  Bank.  The  plaintiff  consented  to  this  being 
done,  and  he  signed  and  gave  to  his  son  two  docu- 
ments, dated  respectively  the  30th  of  May,  1891,  and 
the  3rd  of  June,  1891,  addressed  to  the  manager  of 
the  Union  Bank  of  London,  Chancery-lane,  which 
were  respectively  as  follows: — ** Please  permit  the 
bearer  to  see  my  securities."  **  Please  hand  to  bearer 
of  this  (on  payment  of  the  balance  of  my  loan  aud 
ioterest)  the  deeds  deposited  by  me  with  you  as 
fiecurity  for  the  loan.'*  On  the  next  day,  the  4th  of 
Jane,  tiie  plaintiff  signed  and  gave  to  his  son  another 
document,  addressed  to  the  same  manager,  which  was 
as  follows : — **  Please  give  bearer  (Ashby 's  Hampton 
Court  Bank)  inspection  of  my  deeds  and,  on  their 
paying  the  amount  due  thereon,  hand  the  securities 
o?er  to  them,  they  having  arranged  to  advance  me  a 
further  sum  of  £1,500,  wnidx  I  require  by  the  Ist  of 
July  next." 

Ae  son,  havinfr  got  these  documents,  instead  of 
^oing  to  Ashby  &  Co.,  went  to  the  London  and  South- 
western Bank,  and  induced  that  bank  to  agree  to 
advance  £3,500  on  the  security  of  the  deeds.  In 
order  to  obtain  the  deeds  the  son,  on  the  9th  of  June, 
vent  to  the  Union  Bank,  accompanied  by  a  clerk 
from  the  London  and  South-Western  Bank,  and,  pro- 
dacmg  the  document  of  the  3rd  of  June,  without  dis- 
closing the  document  of  the  4th  of  June,  paid  off  the 
£750  due  to  the  Union  Bank  and  received  the  deeds 
from  them.  The  deeds  so  obtained  were  then  de- 
posited by  the  son  with  the  London  and  South- 
western Bank  as  a  security  for  the  sum  of  £3,500, 
the  balance  of  which  was  paid  to  him  bv  that  bank, 
the  son  having  forced  the  plaintiff's  (his  father's) 
name  to  a  memorandum  of  deposit  and  a  promissory 
note,  which  he  gave  to  the  London  and  South-West- 
em  Bank  as  an  additional  security  for  the  loan.  The 
son  then,  out  of  the  moneys  thus  received  by  him 
from  that  bank,  paid  the  plaintiff  £1,500,  and  appro- 
priated the  balance  (£1,250^  himself.  The  plaintiff 
hdieved  that  the  advance  haa  been  made  by  Ashby  & 
Co.,  and  had  no  knowledge  of  the  son's  dealings  with 
the  London  and  South-Western  Bank. 

The  son  subsequently,  by  means  of  other  forgeries 
^d  frauds,  induced  the  Temperance  Permanent 
Bnilding  Society  (one  of  the  defendants  to  this  action) 
to  pay  £3,000  to  the  London  and  South- Western 
Bask,  and  to  receive  from  that  bank  the  title  deeds  of 
one  of  the  properties  as  security  therefor;  and  the 
Nineteenth  Century  Society,  the  other  defendant  in 
this  action,  was  in  a  similar  way  induced  to  pay  £600 
(rmesentiDg  principal  and  interest)  to  the  London 
UM  South- Western  Bank  and  to  receive  the  title 
deeds  of  the  other  propertv  as  security  for  that  sum. 
These  transactions  on  the  part  of  the  son  only 
became  known  to  the  plaintiff  when  the  son  absconded 
in  May,  1892. 

The  plaintiff  then  brought  this  action  against  the 
Temperance  Permanent  Building  Society  and  the 
Nineteenth  Century  Society,  claiming  to  be  entitled 
to  redeem  the  deeds  held  by  the  two  defendants  upon 
payment  of  the  sum  of  £2,250  (i.e.,  £1,500 plus  £750) 
and  interest.  The  defendants  insisted  that  they  were 
entitled  to  retain  the  deeds  in  question  until  repaid 
the  full  sum  of  £3«600  which  had  been  advanced  by 
them  on  the  security  of  the  deeds. 

Wright,  J.,  decided  in  favour  of  the  defendants. 

The  plaintiff  appealed* 

Lawion     Wnlton,    Q.Cy    and     Woodjifif    for   the 


appellant. — ^The  London  and  South-Westem  Bank 
and  the  two  defendants  also,  advanced  their  money 
to  the  appellant's  son,  relying  on  documents  which 
were  forged  by  the  son,  and  not  merely  in  rdiance  on 
any  authority  to  borrow  given  by  the  appellant  to  his 
son.  If  any  authority  were  given  by  the  appellant 
to  his  son  it  was  only  an  authority  to  borrow  £2,250 
(t.c,  £750  plus  £1,500).  The  authority  given  by  the 
document  of  the  3rd  of  June  was  revoked  by  the 
document  of  the  4th  of  June.*  It  may  have  been 
negligent  on  the  part  of  the  appellant  to  have  left 
the  earlier  document  in  the  son's  possession,  but  such 
negligence  was  not  the  proximate  cause  of  the  loss  to 
the  defendants.  The  appellant,  therefore,  is  not 
estopped  from  denying  the  son's  authority  to  receive 
and  pledge  the  deeds. 

They  cited  Swan  v.  North  British  Australasian  Co., 
11  W.  R.  862,  2  H.  &  C.  175,  per  Blackburn,  J.,  at  p. 
181  ;  Merchants  of  the  Staple  of  the  Bank  of  England 
V.  Bank  of  England,  21  Q.  B.  D.  160,  36  W.  R.  Dig. 
78 ;  Arnold  v.  Cheque  Bank,  24  W.  R.  759,  1  C.  P.  D. 
578;  Cooper  v.  Vesey,  30  W.  R.  648,  20  Ch.  D.  611. 
[Lopes,  L.J.,  referred  to  Baxendale  v.  Bennett,  26 
W.  R.  899,  3  Q.  B.  D.  525 ;  Lnn)LEY,  L.J.,  referred 
to  Johnston  v.  Benton,  18  W.  R.  284,  L.  R.  9  Eq.  181.] 

Cozens- Hardy,  Q.C.,  and  G.  A,  Watson,  for  the 
defendant  the  Nineteenth  Century  Society. — ^We  do 
not  dispute  the  law  laid  down  in  the  cases  relied  on 
by  the  appellant,  but  they  are  not  material  to  the 
facts  of  this  case.  This  is  a  case  of  an  agent,  who 
has  been  authorized  to  borrow  a  certcun  sum  on  the 
security  of  certain  deeds,  exceeding  his  authority  by 
borrowing  more  on  them ;  and  in  such  a  case  it  is 
well  settled  that  the  principal  can  only  redeem 
the  deeds  by  paying  the  sum  actually  advanced  to 
the  agent  on  the  securit>'  of  the  deeds  by  persons 
acting  bona  fide :  Perry  Ilerrick  v.  Attwood,  6  W.  R. 
204,  2  De  G.  &  J.  21 ;  Barwick  v.  English  Joint-Stock 
Bank,  15  W.  R.  877,  L.  R.  2  Exch.  259 ;  Swire  v. 
Francis,  3  App.  Cas.  106,  26  W.  R.  Dig.  190; 
Northern  Counties  of  England  Fire  Insurance  Co.  v. 
Whipp,  32  W.  R.  626,  26  Ch.  D.  482.  The  defendants 
paid  off  the  London  and  South-Westem  Bank,  and 
stand  in  the  same  position  as  that  bank. 

Crackanthorpe,  Q,C,,  and  Osier,  for  the  defendant 
the  Temperance  Permanent  Buildiug  Society. 

Lawson  Walton,  Q.C,  in  reply. — ^Thereis  no  evidence 
to  show  that  the  son  had  authority  to  get  possession 
of  the  deeds  from  the  Union  Bank.  The  document 
of  the  4th  of  June  shows  that  the  deeds  were  to  be 
handed  over  to  Ashby's  Bank.  The  judge  below  does 
not  find  as  a  fact  that  the  son  was  the  father's  agent 
to  get  possession  of  the  deeds  and  to  borrow  on  the 
security  of  them.  The  document  of  the  4th  of  June 
shows  that  the  son  was  merely  in  the  position  of  a 
clerk  employed  by  the  father  to  carry  that  document 
to  the  Union  Bank. 

Cur.  adv.  vult^ 

July  3.— LiNDLEY,  L.  J.— This  is  an  appeal  by  the 
plaintiff  from  a  judgment  of  Wright,  J.,  declaring 
certain  documents  forgeries  and  declaring  the  plain- 
tiff entitled  to  redeem  certain  title  deeds  mentioned 
in  the  order,  on  payment  of  £3,000  and  interest  to 
the  Temperance  Permanent  Building  Society,  and  pay- 
ment of  £600  and  interest  to  the  Nineteenth  Century 
Building  Society. 

The  plaintiffs  contention  is  that  he  is  entitled  to 
redeem  the  deeds  on  payment  of  a  much  less  sum. 
His  counsel  did  not  seriously  contend  that  he  was 
entitled  to  recover  the  deeds  without  paying  any- 
thing. Tho  history  of  the  controversy  which  has 
arisen  is  very  painful,  and  the  facts  are  complicated. 
Several    deeds    and    documents    under   which   the 
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defendants  claim  to  hold  the  deeds  in  question  were 
undoubtedly  forged  by  the  plaintiff's  son,  who  was 
also  his  partner.  The  forgeries  were  proved  before 
Wright,  J.,  and  the  correctness  of  his  judgment, 
declaring  the  documents  impeached  by  the  plaintiff 
to  be  forgeries,  has  not  been  questioned  upon  the 
appeal.  It  is  unnecessary  to  consider  what  the 
defendants'  rights  would  be  if  their  claim  to  hold 
the  deeds  depended  only  on  the  forged  documents. 
The  cases  cited  by  ^the  plaintiff's  counsel  go  far  to 
show  that  in  the  case  supposed,  the  plaint^  would 
be  entitled  to  recover  the  deeds  without  making  any 
payment  at  all,  and  that  his  alleged  negligence  in 
letting  his  son  obtain  the  deeds  would  not  estop  the 
plaintiff  from  recovering  the  deeds  from  the  defend- 
ants. I  rather  think  that  this  would  be  so,  and  I 
will  assume  it  to  be  so.  But  the  defendants  base 
their  right  to  retain  the  deeds  as  security  for  the  sums 
they  have  advanced  on  them,  on  other  grounds  alto- 
gether. To  make  these  intelligible,  a  short  statement 
of  the  facts  on  which  they  rely  is  necessary.  [The 
Lord  Justice  stated  the  facts  above  set  out,  and 
proceeded : — ] 

The  right  of  the  two  defendants  to  stand  in  the 
place  of  the  London  and  South- Western  Bank  cannot 
oe  seriously  disputed.  The  defendants  have  paid 
that  bank  off,  and  have  got  the  securities  it  held.  It 
becomes  necessary,  therefore,  to  consider  on  what 
terms  the  plaintiff  ooidd  have  obtained  his  deeds  from 
that  bink.  To  the  extent  of  £750,  which  the  London 
and  ^outh- Western  Bemk  paid  to  the  Union  Bank, 
the  London  and  South-Westem  Bank  would  be 
entitled  to  stand  in  the  place  of  the  Union  Bank,  and 
the  plaintiff  dearly  cannot  recover  the  deeds  without 
paying  this  sum  at  least.  Further,  as  the  son  had 
the  plaintiff's  authority  to  borrow  for  the  plaintiff 
£1,500  on  those  same  deeds,  and  as  he  did  borrow  that 
sum  on  them  from  the  London  and  South-Westem 
Bank,  and  the  plaintiff  got  this  money,  it  is 
plain  that  the  plaintiff  cannot  recover  the  deeds 
without  paying  this  sum  of  £1,500  also.  It  is  true 
that  the  plaintiff  knew  nothing  of  the  London  and 
South-Westem  Bank,  and  believed  that  the  son  had 
t  the  £1,500  from  Messrs.  Ashby  &  Co.,  but  this 

eparture  by  the  son  from  the  authority  given  him 
will  not  entitle  the  plaintiff  to  repudiate  the  loan  of 
£1,500  on  the  deeds,  and  to  get  them  back  without 
repaying  the  £1,500  borrowed  upon  them  for  him, 
and  which  he  has  in  fact  received.  So  far  there  is 
really  no  difficulty  in  the  case,  and  the  plaintiff's 
statement  of    claim  is  based  on  this  view  of   the 

glaintiff*s  rights ;  for  he  asks  for  a  declaration  that 
e  is  entitled  to  redeem  the  deeds  on  paying  £2,250 
{i.e.y  £1,500  plus  £750)  and  interest. 

The  real  difficulty  is  as  to  the  plaintiff^s  right  to 
redeem  without  paying  the  further  sum  of  £1,250, 
bemg  the  balance  of  the  £3,500  obtained  by  the  son 
from  the  London  and  South-Westem  Bank,  and 
which  balance  the  son  had  no  authority  to  raise,  and 
which  he  put  into  his  own  pocket.  In  order  to  decide 
this  question  it  is  necessary  to  consider  the  effect  of 
the  documents  signed  by  the  plnintiff  on  the  3rd  and 
4th  of  June,  and  the  real,  as  well  as  the  apparent, 
authority  given  by  him  to  his  son.  The  document 
of  the  3rd  of  Juno  plrtc«'d  the  dneds  under  the  con- 
trol of  the  son,  provided  ho  paid  off  the  Union 
Bank,  Hnd  it  wns  Kigned  by  the  plaintiff,  and  was 
given  by  him  t*)  his  son  in  order  to  enable  the  sou 
to  pay  off  the  Union  Bank,  and  to  borrow  another 
£1,500  on  the  deeds  for  the  plaintiff.  This  was 
the  document  which  the  son  produced  and  acted 
on  ;  and  on  which  the  Union  Bank  and  the  London 
and  South-Westem  Bank  both  acted,  when  the 
Union  Bank  was  paid  off,  and  the  London  and 
South-Westem  Bank  took  over  the  deeds.    The  docu- 
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ment  of  the  4th  of  June  was  given  to  the  son,  but 
was  never  shown  by  him  to  anyone.  The  plaintiff 
says  it  revoked  the  authority  previously  given  by  him 
to  his  son.  I  cannot  adopt  this  view.  I  am  satisfied 
by  the  plaintiff's  own  evidence  that  this  document 
was  given  to  the  son  the  better  to  enable  him  to 
obtain  a  further  advance  from  Ashby  &  Co. ;  and 
that  the  son's  authority  to  pledge  the  deeds  for  an 
additional  advance  for  £1,500  to  the  plaintiff  never 
was  revoked  in  fact.  I  do  not  understand  from 
Wright,  J.*8  judgment  that  he  took  a  different  view 
of  wie  evidence  on  this  point.  There  was  a  great 
contest  before  him  about  this  document  of  the  4th  of 
June ;  but  in  the  result  the  learned  judge  believed 
the  plaintiff's  statement  that  he  had  in  fact  signed  it, 
and  had  given  it  to  his  son  to  show  to  Ashby  &  CJo. 
But  what  for  ?  Not  to  substitute  Ashby  &  Co.,  of 
whom  the  plaintiff  knew  nothing,  for  his  son ;  not  to 
discredit  him  in  their  eyes,  and  to  revoke  his 
authority ;  but,  on  the  contrary,  to  satisfy  them  that 
he  was  acting  for  his  father  (the  plaintiff),  which  is 
what  the  plaintiff  believed  to  be  tme.  The  letter  of 
the  4th  of  June  was  not  addressed  to  Ashby  &  Co., 
but  was  given  to  the  son  to  be  used  by  him ;  and  he 
never  used  it  all.  The  first  authority,  that  given  hy 
the  letter  of  the  3rd  of  June,  was  never  recalled  or 
cancelled,  nor  was  the  son's  authority  to  raise  £1,500 
on  the  deeds  ever  recalled  or  cancelled  ;  and  the  case 
must  be  decided  on  this  footing. 

The  question  for  decision,  thus  reduced  to  its 
simplest  form,  may  be  thus  stated:— Suppose  an 
owner  of  deeds  has  placed  them  under  the  control  of 
another,  and  has  authorized  him  to  pledge  them  for  a 
certain  sum ;  6Uid  suppose  that  he  has  pledged  them 
for  more  with  a  person  dealing  with  him  bond  fide 
and  without  notice  of  the  limit  of  his  authority ;  can 
the  owner  of  those  deeds  redeem  them  without  pay- 
ing the  full  amount  advanced  upon  them  ?  The  answer 
to  this  question  is.  No.  The  point  was  settled  many 
years  ago  in  Perry  fferrick  v.  AUwood,  and  Briggs  v. 
Jones,  L.  E.  10  Eq.  92,  18  W.  E.  Ch.  Dig.  84.  These 
oases  do  not  turn  on  fraud  or  negligence.  They  are 
based  on  the  principle  that  a  legal  owner  of  deeds  who 
intrusts  them,  or  the  control  of  them,  to  an  agent,  in 
order  that  he  may  raise  money  on  them,  cannot  in 
equity,  at  all  events,  recover  them  from  a  person  who 
has  honii  fide  fidvanced  money  on  them,  without 
notice  of  anything  wrong,  except  upon  the  terms  of 
paying  what  that  person  has  advanced  on  the 
security  of  the  deeds  handed  over  to  him  (see  the 
judgment  of  Fry,  L.J.,  in  Northern  Counties  Firt 
fnsurance  Co,  v.  Whipp,  26  Ch.  D.,  at  pp.  492-4). 
The  legal  right  to  hold  the  deeds  was  in  the  Union 
Bank,  and  was  transferred  to  the  London  and  Sonth- 
Westem  Bank ;  this  right  has  passed  to  the  defend- 
ants; and  the  only  terms  on  which  in  equity  the 
plaintiff  is  en  tided  to  redeem  tha  deeds  which  the 
defendants  hold  are  on  repayment  of  the  moneys 
which  the  defendants  paid  to  the  London  and  South- 
Westem  Bank  in  respect  of  the  advances  made  by 
that  bank  on  the  security  of  the  deeds,  with  interest, 
on  what  the  defendants  so  paid.  These  aro  the  terms 
imposed  by  the  judgment  appealed  from,  and  the 
appeal  must  be  dismissed,  with  costs. 

Lopes,  L.J. — I  agree  with  the  judgpnent  of  Lind- 
ley,  L.J..  and  will  shortly  state  ray  reasons. 

Brocklesby,  the  father,  owed  the  Union  Bank  £750, 
and  he  wanted  to  raise  £1,500.  The  deeds  were  de- 
posited with  the  Union  Bank  to  secure  the  £750  which 
still  remained  due. 

Brocklesby's  son  persuaded  him  that  tiie  £1,500 
could  be  raised  on  better  terms  with  his  bankers  than 
with  the  Union  Bank,  and  obtained  from  his  father 
two  documents  of  the  30th  of  May  and  of  the  JJrd  of 
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June;  and  his  father  the  next  day  gave  him  the  letter 
of  the  4th  of  June.  I  do  not  thmk  that  the  letter  of 
the  4th  of  June  is  a  cancellation  of  the  one  of  the 
3rd  of  June,  bat  rather  an  amplification  of  it. 

The  important  question  is.  What  authority  was 
given  by  the  father  to  the  son?  That  depends  upon 
the  two  letters  and  the  parol  evidence. 

I  have,  after  a  careful  consideration  of  the  letters 
and  parol  evidence,  como  to  the  conclusion  that  the 
father  consented  and  permitted  the  son  to  have  the 
control  of  the  deeds  for  the  purpose  of  paying  off  the 
£750  to  the  Union  Bank  and  for  the  purpose  of 
raising  the  £1,500 — ^he  had  authority  to  pledge  the 
deeds  to  the  extent  of  £2,250. 

The  father  in  no  way  interfered  in  the  transaction, 
it  was  left  entirely  to  the  son ;  he  was  to  get  the 
£2,250  from  his  own  bankers ;  this  the  father  knew. 
How  could  he  get  it  unless  he  had  the  power  of 
dealing  with  the  deeds  which  were  to  form  the 
security  upon  which  the  money  was  to  be  advanced  ? 
The  father  left  it  to  the  son  to  negotiate  the  trans- 
action with  his  (the  son's)  bankers,  and  allowed  him 
to  have  the  control  of  the  deeds  for  that  purpose. 

On  the  authority  of  Perry  Herrick  v.  Attwood,  the 
father  having  left  the  deeds  in  the  hands  of  the  son 
for  the  purpose  of  raising  money,  cannot  insist,  as 
against  those  who,  in  reliance  on  the  deeds,  lent  their 
inonoy,  that  the  son  exceeded  his  authority.  The 
rp^t  is  that  the  plaintiff  must  pay,  not  only  the 
£2,250,  but  the  whole  of  the  sums  advanced,  with 
interest,  in  order  to  redeem  the  deeds. 

A.  L.  Smith,  L.J. — This  is  an  action  brought  by 
the  plaintiff  to  redeem  two  securities  held  by  the 
defendants  upon  payment  of  the  sum  of  £2,267  1  Is.  9d. 
—the  defendants  insisting  that  they  are  entitled  to 
keep  the  securities  until  paid  the  whole  of  the 
amounts  advanced  by  them  thereon — viz.,  the  sum  of 
£G,600. 

The  question  turns  upon  the  true  view  of  some 
fr.insactions  which  took  place  in  1891.  [The  Lord 
•lustice  then  stated  the  facts,  and  proceeded: — ] 
The  document  of  the  3rd  of  June,  1891,  in  my  judg- 
ment, is  a  clear  authority  to  the  son  to  obtain  from 
the  Union  Bank  of  London  the  deeds  deposited  with 
them  OS  security  for  the  loan  of  £750  then  due 
thereon;  and  the  suggestion  that  it  was  only  an 
authority  to  Ashby  &  Co.  to  receive  the  deeds  is 
QDtenable.  [The  Lord  Justice  then  read  the  docu- 
ment of  the  4th  of  June,  1891,  and  proceeded : — ] 

We  know  what  in  fact  had  then  been  arranged  be- 
tween the  father  and  the  son  was,  that  the  son  was 
not  only  to  get  the  £750  paid  off,  but  he  was  also  to 
obttvtn  for  the  father  from  his  bankers  the  loan  of 
£1.500,  and  it  is  manifest  that  until  tho  deeds  were 
freed  from  the  Union  Bank,  the  £1,500  could  not  be 
obtained,  for  it  was  upon  the  security  of  these  deeds 
that  Ashby  &  CJo.  were  to  advance  the  £750  and  the 
£1,500. 

Bnt  it  is  said  that  this  is  not  so,  and  that  tho  docu- 
ment given  by  the  father  to  the  son  on  the  4th  of 
June*,  1891,  cancelled  that  of  the  3rd  of  June,  and 
altered  the  position  of  the  son.  It  is  said  that  after 
the  4th  of  Juno  the  son  had  no  authority  to  receive 
the  deeds,  thoni^h  it  is  clear  that  he  still  had  authority 
t'»  borrow  the  £1.500.  The  document  of  the  4th  of 
June  was  attacked  by  the  defendants  as  being  a  con- 
cocted document ;  but  Wright,  J.,  has  found  that  this 
i«  uot  so,  and  that  it  was  made  at  the  time  it  bears 
date,  and  that  this  suggestion,  as  well  as  the  impu- 
tations upon  the  plaintiff,  had  failed. 

As  a  matter  of  fact  the  son,  instead  of  borrowing 
the  £2,250  as  contemplated  from  Ashby  &  Co.,  bor- 
rowed £3,500,  unknown  to  the  father,  from  the 
London  and  Soath-Westem  Bank,  and   gave   the 


bank  two  forged  memoranda  of  deposit  and  two 
forged  promissory  notes  dated  the  9th  of  June,  1891, 
and  the  3rd  of  July,  1891,  in  that  behalf,  he  having 
obtained  the  deeds  from  the  Union  Bank  by  using 
the  authority  of  the  3rd  of  June,  1891.  Between  the 
9th  of  June,  1891,  and  the  13th  of  May,  1892,  when 
the  son  absconded,  he  was  guilty  of  numerous  for- 
geries and  frauds,  and  amongst  others  defrauded  the 
two  defendants  out  of  the  sums  advanced  by  them 
upon  the  security  of  the  deeds  now  sought  to  be  re- 
deemed. 

The  plaintiff,  in  his  evidence  in  chief,  only  spoke  of 
the  document  of  the  4th  of  June,  but  upon  cross-ex- 
amination he  had  to  admit  the  authenticity  of  tho 
documents  of  the  30th  of  May  and  the  3rd  of  June, 
which  he  had  given  to  his  son ;  and  when  pressed  he 
suggested  that  he  gave  the  document  of  the  4th  of 
June  BO  as  to  prevent  his  son  getting  the  deeds. 
This  is  a  remarkable  explanation,  seeing  that  he  had 
given  the  document  of  the  3rd  of  June  to  his  son, 
wherewith  to  get  the  deeds,  and  had  on  the  next  day 
handed  to  his  son — not  to  Ashby  &  Co.  it  will  he 
noticed — the  document  of  the  4th  of  June,  and  also 
left  that  of  the  3rd  of  June  still  in  his  son's  posses- 
sion. 

In  my  judgment,  upon  the  evidence  and  documents 
in  this  case,  the  real  transaction  between  the  father 
and  the  son  was  that  the  father  authorized  the  son  to 
obtain  the  deeds  from  the  Union  Bank  with  the 
intention  that  the  son  should  deposit  them  with 
Ashby  &  Co.,  so  as  to  obtain  the  advances  they  were 
then  supposed  to  be  about  to  make  thereon  on 
behalf  of  the  father ;  and  that  the  document  of  the 
4th  of  June  was  not,  as  is  now  contended  by  the 
plaintiff,  a  document  limiting  the  authority  of  the 
son,  but  was  a  document  intended  to  give,  and  which 
gave,  further  powers  to  Ashby  &  Co. 

It  seems  to  me  that  Wright,  J.,  certaizily  did  not 
find  to  the  contrary  of  this,  and  there  are  passages  in 
his  judgment  which  shows  that  he  took  a  like  view  of 
the  transaction. 

Then,  what  are  the  rights  of  the  defendants  in 
such  a  state  of  facts.  It  has  long  since  been  decided 
that  a  court  of  equity  will  grant  no  relief  to  a 
person  who  hands  over  his  title  deeds  to  another  with 
the  intention  that  that  other  should  obtain  an 
advance  of  money  thereon,  no  matter  how  much  that 
other  may  exceed  his  authority  in  the  advances  he 
obtains,  imtil  the  person  who  has  so  handed  over  his 
deeds  pays  to  the  lender  the  actual  amount  advanced 
by  him  upon  the  deeds,  the  reason  beinp^  that  the 
person  claiming  back  the  deeds  has,  by  his  own  act, 
allowed  another  to  become  a  bond  fide  purchaser  for 
value  without  notice  of  the  limited  authority,  and  in 
these  circumstances  a  court  of  equity  will  not  assist  him, 
until  the  person  who  has  thus  been  induced  to  part 
with  his  money  has  been  fully  recouped.  The  case  of 
Ptrry  Herrick  v.  Attwood  decides  this.  This  case,  as 
far  as  I  know,  has  never  been  doubted ;  and,  indeed, 
in  Northern  CounU'es  of  England  Fire  Insurance  Co, 
V.  Whipp  (26  Ch.  D.,  at  p.  492)  Fry,  L.J.,  dealing 
with  iVny  Herrick  v.  Aitwood,  said :  "  This  case  was 
decided,  not  on  the  ground  that  the  legal  mortgagees 
had  been  guilty  of  fraud,  but  on  the  ground  that,  as 
they  had  left  the  deeds  in  the  hands  of  the  mortgagor 
for  the  purpose  of  raising  money,  they  could  uot 
insist  as  against  those  who,  in  reliance  on  the  deeds, 
lent  their  money,  that  the  mortgagor  had  exceeded 
his  authority." 

The  i)oint  as  to  an  estoppel  by  negligence,  com- 
batted  so  much  by  the  plaintiff*s  counsel  upon  this 
appeal,  I  need  not  allude  to,  for  it  was  not  argued  or 
insisted  upon  by  the  defendants.  The  above-men- 
tioned eqmty,  however,  they  did  insist  upon,  and  in 
that  they  were  ri^ht. 
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•  For  these  reasons,  in  my  opinion,  the  judgment  of 
Wright,  J.,  in  the  defendants*  favour,  is  correct,  and 
this  appeal  must  be  dismissed. 

Solicitor  for  the  appellant,  Q,  J,  Brockleshy. 

Solicitors  for  the  respondents,  Shaerii  Itoscoe,  Masset/, 
i&  Co,  ;  (Jriffinhoofe  dh  Brewster, 


June  16,  20, 1893. 


From  Q.  B.  Div.  ) 
(Lord  Esher,  M.R.,  and  [ 
Bow^enandKay,  L.JJ.)    i 

Chamberlain  v.  Young  and  Tower,  (a.) 
Bill  of  exchange — Validity  of— Bill  payable  to  **- 


order  ''—Bills  of  Exchange  Act,  1882  (45  tfc  46  Vicl, 

c.  61),  M.  3,  5,  7.  55. 

An  instrument  in  the  form  of  a  hill  of  exchange 
purported  to  direct  payment,  five  months  after  date,  to 

** order  "  of  the  sum  of  £150  for  value  received, 

and  VHM  signed  hy  the  drawer  and  indorsed  by  him. 

Held,  that  to  ** order  "  must  be  construed  as  a 

direction  to  pay  to  **  my  order,''  which  is  equivalent  to 
the  order  of  the  drawer,  and  that  the  instrument,  there- 
fore, having  been  indorsed  by  him,  was  a  valid  bill  of 
exchange  within  the  provisions  of  sections  3,  5,  and  7  of 
the  Bills  of  Exchange  Ad,  1882. 

tion  hy  the  plaintiff  for  judgment  or  a  new 

The  pli^in^ff  was  the  indorsee  for  value  of  a  bill  of 
exchange  and  brought  an  action  against  the  defend- 
ant Tower  as  the  drawer  and  indorser — the  defendant 
Young,  the  acceptor  of  the  bill,  having  become 
bankrupt.  The  bill,  which  was  duly  stamped  as  a 
bill  of  exchange,  was  dated  the  18th  of  May,  1892, 
and  so  far  as  material  was  as  follows : — 

''live   months   after   date  pay  to  order 

the  sum  of  one  hundred  and  fifty  pounds  for  value 
received.  (Signed)    E.  mAx^olm  Tower. 

"  To  Mr.  A.  J.  Young." 

The  defendant  Young  accepted  the  bill,  and  it  was 
indorsed  by  the  defendant  Tower.  It  was  subse- 
quently discounted  by  the  plaintiff  and  handed  over 
to  him  by  Tower  for  value. 

The  action  was  tried  before  Lawrance,  J.,  and  a 
common  jury  at  Middlesex,  and  it  was  alleged  for  the 
defence  upon  the  facts,  that  the  plaintiff  was  not 
a  bond  fide  holder  for  value,  there  having  been  fraud 
in  the  negotiation  of  the  bill,  and  he  having  taken  it 
with  knowledge  of  the  fact. 

Upon  this  issue  the  jury  found  a  verdict  for  the 
defendants. 

The  learned  judge  also  held  in  favour  of  the 
defendants  in  point  of  law  that  the  document  was  not 
a  bill  of  exchaufe,  either  at  common  law  or  under 
the  Bills  of  Exc^aoi^e  Act,  1882,  and,  therefore,  that 
the  action  could  not  oe  maintained. 

Judgment  was  therefore  entered  for  the  defendants, 
and  the  plaintiff  appealed. 

Section  3  of  the  Bills  of  Exchange  Act,  1882  (45  & 
46  Vict.  c.  61),  is  as  follows :  **  A  bill  of  exchange  is 
an  unconditional  order  in  writing  addressed  by  one 
person  to  another,  signed  by  the  person  giving  it, 
requiring  the  person  to  whom  it  is  addressed  to  pay 
on  demand,  or  at  a  fixed  or  determinable  future  time, 
a  sum  certain  in  money  to,  or  to  the  order  of,  a 
specified  person  or  to  bea^rer. 

**  (2)  Aji  instrument  which  does  not  comply  with 
these  conditions,  or  which  orders  any  act  to  oe  done 

(a.)  Koported  by  John  Pr  Mellor,  Esq.,  Barrig^er- 
at-Law. 


in  addition  to  the  payment  of  money,  is  not  a  bill  of 
exchange." 

Section  5,  sub-section  1  provides  that  **  A  bill  may 
be  drawn  payable  to,  or  to  the  order  of,  the  drawer, 
or  it  may  be  drawn  payable  to,  or  to  the  order  of, 
the  drawee." 

And  by  section  7,  sub-section  1,  it  is  provided  thct 
*^  When  a  bill  is  not  payable  to  beurer,  the  payee 
must  be  named  or  otherwise  indicated  therein  with 
reasonable  certainty." 

Section  55,  sub-section  (2),  is  as  follows  :— "  The 
indorser  of  a  bill  by  indorsmg  it  .  .  .  (c)  Is  pre- 
cluded from  denying  to  his  immediate  or  a  sabseqnent 
indorsee  that  the  bill  was  at  the  time  of  his  indorse- 
ment a  valid  and  subsisting  bill,  and  that  he  had  a 
good  title  thereto." 

Crump,  Q,C.,  and  Lewis  Thomas,  for  the  plaintiff.— 
Assuming  tiiat  the  form  of  the  bill  is  open  to  objec- 
tion on  the  £prouud  of  technical  irregularity,  that 
objection  is  not  open  to  the  defendant  Tower,  who, 
having  indorsed  the  bill,  is  estopped  from  denying  its 
validity  by  virtue  of  the  provision  in  sub-section  2  of 
section  55  of  the  Bills  of  Exchange  Act,  1882. 

Firminger  {Jelf,  Q,C.,  with  him),  for  the  defendant 
Tower. — ^There  is  no  estoppel  at  common  law,  but 
under  the  55th  section  of  the  Act  only.  Now  that 
section  applies  the  estoppel  only  in  the  case  of  a  bill 
of  exchange  within  the  meaning  of  the  Act.  This 
document  is  defective ;  it  does  not  satisfy  the  pro- 
visions of  section  3,  sub-section  (1),  and  section  7,  sab- 
section  (1),  inasmuch  as  it  specifies  no  one  as  payee, 
and  is  not  made  payable  to  bearer.  Therefore,  by 
virtue  of  section  3,  sub-section  (2),  it  "is  not  a 
bill  of  exchange."  It  cannot,  moreover,  be  perfected 
after  action  brought.  [Lord  EsHER,  M.R.— If  a  man 
sends  a  bill  oat  as  a  '*  bill "  he  cannot  say  it  is  not  a 
bill ;  before  it  is  filled  in  it  is  a  bill,  although  invalid.] 
Here  there  was  no  representation  that  it  was  a  nego- 
tiable bill,  as  was  the  case  in  Phillips  v.  Im  Thuni, 
14  W.  R.  653,  L.  B.  1  C.  P.  463,  or  that  it  was  issued 
ss  a  good  bill.  The  defendant  only  represented  that 
it  was  a  bill  subject  to  the  filling  in  of  the  blimk : 
Atwood  V.  Grifiin,  2  C.  &  P.  368.  No  action  could 
be  brought  upon  it  while  imperfect  and  until  the 
blank  was  filled  up :  McCall  v.  Taylor,  13  W.  E,  840  ; 
Bex  V.  Randall,  Russ.  &  Ry.  C.  C.  195 ;  Story  on  Bills, 
p.  68.  The  holder  might  have  filled  up  iha  blank: 
Byles  on  Bills,  15th  ed.,  pp.  92,  339,  but  it  was  not 
done.  [Lord  Esher,  M.R.,  referred  to  Carter  v. 
White,  30  W.  R.  466,  20  Ch.  D.  225.] 

Crump,  Q,C,,'m  reply. — [Kay,  L. J.— May  not  the 

the  fact  that  the  bill  is  made  payable  to order, 

and  not  to  ** or  order,"  make  a  difference?] 

Yes ;  that  is,  **  to  my  order,"  which  is  equivalent  to 
the  order  of  the  drawer,  and  that  satisfies  section  5, 
sub-section  (1),  of  the  Act. 

Cur,  adv,  vuU, 

June  20.^-Lord  Esher,  M.R.,  referred  to  the  facts 
and  stated  that  the  court  were  of  opinion  that  the 

Suestion  of  fraud  was  not  satisfactorily  disposed  of  at 
iie  trial,  and  that  there  must  be  a  new  trial  upon 
that  ground. 

His  lordship  continued: — "With  regard  to  the 
second  point  raised  by  the  defence,  which  was  a 
point  of  law,  it  was  contended  that  this  document 
was  not  a  bill  at  all,  or  even  if  a  bill  at  common  law, 
it  was  not  within  the  BiUs  of  Exchange  Act,  1882, 
and  could  not  be  sued  upon. 

Now  it  is  obvious  that  if  it  was  not  a  bill  at  all,  it 
would  be  useless  for  us  to  send  the  caae  down  for  n 
new  trial,  as  in  that  case  the  d^endant  would  not  b- 
liable.  Therefore,  the  question  which  we  have  tu 
consider,  and   which   must   be   considered   on  the 
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option  that  there  was  no  fraud,  is  as  follows : 
Wheiher  it  cen  be  said  that  Tower — having  put  his 
juane  to  this  pieoe  of  paper,  which  looks  as  like  a 
bill  as  it  can,  having  put  his  name  to  it  where  the 
drawer  of  a  bill  would  put  his  name,  having  indorsed 
it  on  the  bock  as  an  indorser  would  indorse  a  bill,  the 
docnment  bearing  a  bill  stamp,  having  handed  it  to 
the  plaintiff  as  a  bill,  and  having  obtained  money 
from  him  on  the  strength  of  it  as  a  bill — is  not 
now  liable  upon  it,  because  there  is  no  payee's 
name  upon  it,  and  therefore  it  is  not  a  bill  by  mer- 
cantile law.  It  is  said,  moreover,  that  even  if  it  is  not 
a  bad  bill  by  virtue  of  that  law,  nevertheless  it  does 
not  fulfil  the  conditions  of  the  3rd  section  of  the 
Bills  of  Exchange  Act,  and  therefore  that  it  cannot 
be  treated  as  a  bill  of  exchange. 

On  the  other  side,  however,  it  was  urged  that  this 
defence  could  not  be  set  up  by  the  defendant  as  in- 
dorser of  the  bill  by  reason  of  the  estoppel  contained 
in  section  55  of  tbe  Act. 

The  proposition  laid  before  us  on  behalf  of  the 
defendant  is  therefore  that  a  business  man  can 
put  hi;}  name  upon  such  a  document  stamped  as  a 
bill  of  exchange,  indorse  it  as  a  bill  of  exchange, 
hand  it  over  as  a  bill  of  exchange  for  money  received 
for  it,  so  that  (unless  he  carried  this  present  objection 
in  his  mind  at  the  time]  he  must  have  meant  it  to  be 
pat  in  circulation  as  a  bill  of  exchange,  and  that  then 
he  can  say  that,  by  the  fact  of  this  blemish  of  the  mere 
absence  of  the  name  of  the  payee,  it  is  not  a  bill  of  ex- 
change according  to  mercantile  law.  This  is  a  proposi- 
tion to  which  I  do  not  give  the  least  assent,  although, 
3{}  it  is  not  necessary  in  the  present  case  to  determine 
that  point  judicially,  we  think  it  wiser  not  to  do  so. 
But,  as  at  present  advised,  it  seems  to  me  to  be  con- 
trary to  ordinary  morality.  It  is  not  necessary,  how- 
ever, OS  I  have  said,  to  determine  the  point  judicially, 
because  Kay,  LkJ.,  has  called  our  attention  to  the 
fonn  of  the  bill,  and  has  thus  shown  us  that  this  bill 
U  a  perfect  bill  of  ex.change  in  every  rosx)ect.     It  says, 

"five  months  after  date  pay  to order,"  not  to 

" or  order,**  and,  therefore,  by  fhe  common 

niles  of  construction,  it  must  mean  *'pay  to  my 
order.**  If  that  is  so,  then  it  is  a  perfect  bill,  and  the 
payee  is  clearly  indicated  by  the  direction,  which 
means  **  pay  to  the  order  of  the  drawer.**  Therefore, 
as  this  is  a  perfect  and  simple  bill  of  exchange,  we 
need  not  here  decide  the  question  of  mercantile  law 
which  has  been  raised  in  the  argument.  The  result 
is  that  there  must  be  a  new  trial  of  the  question  of 
fraud,  and  the  appeal  must  be  allowed. 

BovEN,  L.J. — I  am  also  of  opinion  that  there 
ought  to  be  a  new  trial.  I  think  the  question  of 
fraud  ought  to  be  reventilated,  and  I  express  no 
ophuonupon  it.  On  the  second  point  the  question 
was  whether  the  document  in  question  was  a  bill  of 
exchange  at  all.  Now,  on  looking  at  it,  I  am  clear 
that  it  is  a  bill  of  exchange.  The  case  was  argued  for 
some  time  on  the  asnumption  that  the  direction  was 

'*  pay  to or  order.**     On  looking  at  the  bill, 

however,  it  is  not  drawn  in  that  form,  but  directs 

payment  to  ** order,**  so  that  the  name  of  the 

payee  is  not  omitted.  In  this  form,  therefore,  the 
direction  is  equivalent  to  **  pay  to  my  order.** 

As  to  the  question  whether,  if  drawn  differently,  in 

the  form  **  Pay  to or  order,**  there  would  have 

been  an  estoppel  as  against  Tower  in  this  case,  I 
rather  prefer  not  to  express  an  opinion.  There  would 
dearly  have  been  nn  estoppel  of  some  sort,  but 
whether  it  would  have  estopped  the  acceptor  and 
indorser  respectively  from  denying  that  the  document 
was  a  bill  of  exchange  at  the  time  it  was  issued,  or 
whether  it  only  estopped  the  drawer  and  indorse^ 
from  saying  that.it  was  not  issued  by  them  with 


authority  from  them  to  fill  up  the  blank,  and  so  that 
an  inchoate  bill  did  not  become  a  good  bill  whien  the 
blank  was  filled  up,  is  a  question  of  some  nicety. 
The  authority  to  fill  up  the  blank  is  certainly  con- 
ferred upon  the  holder  of  such  an  inchoate  bill  by 
the  form  in  which  it  is  issued,  and  does  not  determine 
with  the  death  of  the  acceptor.  There  would  there- 
fore be  some  contract  with  the  holder  which  may  be 
referred  to  the  law  of  estoppel. 

But  it  is  clearly  not  necessary  to  decide  either  that 
question  or  the  one  arising  under  section  55  of  the 
Act — whether,  under  sub-section  (2)  (c),  it  applies  to 
anything  which  is  not  a  bill  within  the  oefinitiou 
supplied  by  section  3,  inasmuch  as  it  is  clear,  upon 
the  construction  of  the  documents  here,  that  it  has 
been  a  bill  from  its  earliest  inception. 

Kay,  L.J. — I  agree ;  and  upon  the  question  of  law, 
as  to  whether,  if  this  document  is  not  a  bill,  by 
reason  of  the  payee  not  being  specified,  and  therefore 
that  the  estoppel  under  section  do,  sub-section  (2),  does 
not  apply,  or  whether  the  defendiant  is  or  is  not  pre- 
cluded in  any  other  way  from  denying  its  validity,  I 
express  no  opinion,  because  this  is  a  bill  of  exchange. 
Upon  the  biU  itself  a  blank  in  left  before  the  word 
"order.**  The  word  **or**  does  not  precede 
**  order,**  and  the  bill  thus  runs  **  Pay  to  order,**  and 
it  is  signed  by  the  drawer.  He  is  the  first  indorser, 
and  anyone  who  had  anything  to  do  with  it  took  it 
as  payable  to  the  order  of  the  drawer. 

In  Oihson  v.  Minet  Eyre,  C.B.,  said  (1  H.  BL,  at 
p.  605) :  *'  Bills  of  exchange  being  of  several  kinds, 
the  title  to  sue  upon  any  one  bill  of  exchange  in 
particular  will  depend  upon  what  kiud  of  bill  it  is, 
and  whether  the  holder  claims  title  to  it  as  the 
original  payee,  or  as  deriving  from  the  original 
payee,  or  from  the  drawer  in  the  case  of  a  bill  drawn 
payable  to  the  drawer*s  own  order,  who  is  in  the 
nature  of  an  original  payee.'*  I  think,  therefore, 
that  this  document  was  a  good  bill  of  exchange,  and 
that  the  objections  to  it  fail  entirely ;  and  that  is  the 
oidy  point  we  have  now  to  decide.  But  as  we  are  of 
opinion  that  the  trial  of  fraud  was  not  satisfactory, 
the  case  must  f^o  back  for  a  new  trial  on  that 
question. 

Application  for  new  trial  granted. 

Solicitors  for  the  plaintiff,  Aird  <fc  Hood. 

Solicitors  for  the  defendants,  Sawyer  &  Ellis. 


From  Prob.  Div.  &  Adm.  Div.  ) 
(Lord  Esher,  M.R.,  and  Bowen  June  22,  1893. 

and  Kay,  L.J  J.)  ) 

**The  RECErTA.**  (a.) 

Practice — Judgment  subject  to  assessment  of  damages — 
Subsequent  tender  by  way  of  defence— Power  to  alter 
judgment  as  to  costs. 

la  an  action  on  the  admiralty  side  of  the  City  of 
London  Court,  in  which  the  defendants  denied  liability, 
the  judge  gave  judgment  for  the  plaintiff,  subject  to  a 
reference  to  the  registrar  to  assess  the  damages,  and  ordered 
the  defendants  to  pay  the  plaintiff*s  costs  of  the  action. 
The  defendants  then  paid  £14  145.  into  court  by  way  of 
tender.  The  registrar  certified  that  the  sum  of  £14  14«. 
was  sufficient  to  satisfy  the  plaifitiff's  claim.  Thejtidge, 
on  the  application  of  the  defendants,  altered  his  judgment 
by  ordering  the  plaintiff  to  pay  the  defendants^  costs  of 
the  action. 

(a.)  Reported  by  F.  G.  Ruckeb,  Esq.,  Barrister-at- 

liSW. 
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Held,  that  the  defendants  could  not  tender  hy  way  of 
defence  to  the  action  after  the  question  of  liability  had 
been  determined,  and  that  the  judge  had  no  power  to  alter 
his  judgment. 

Appeal  from  the  refusal  of  Barnes,  J.,  to  grant  a 
writ  of  prohibition. 

The  action  was  brought  on  the  admiralty  side  of 
the  City  of  London  Court  by  the  plaintiff  on  behalf 
of  himself  and  others,  the  owners  of  the  steamship 
Becepta,  for  damage  caused  by  collision  with  a  barge 
of  the  defendants  and  for  salvage. 

The  collision  occurred  on  the  12th  of  March,  1892, 
in  the  River  Thames.  On  the  8th  of  May  the  de- 
fendants wrote  a  letter  to  the  plaintiff,  without 
prejudice,  enclosing  a  cheque  for  fourteen  guineas. 
The  plaintiff  refused  to  accept  the  cheque,  and 
returned  it.  On  the  16th  of  June  the  defendants 
wrote  again  denying  liability.  On  the  18th  of  July 
the  plaintiff  issued  the  plaint  in  the  action,  claiming 
for  damage,  and  he  subsequently  added  a  claim  for 
salvage. 

The  action  was  tried  on  the  22nd  of  February, 
1893,  when  the  judge  of  the  City  of  London  Court 
gave  judgment  for  ^e  plaintiff  for  the  damage  sus- 
tained, subject  to  a  reference  to  the  registrar  to  assess 
the  amount,  and  for  £2  in  respect  of  the  salvage 
claim,  and  ordered  the  defendants  to  pay  the  plaintiff 
his  costs  of  the  action.  Before  the  reference  the 
defendants  paid  fourteen  guineas  into  court  by  way 
of  tender  for  the  damage.  At  the  reference  the 
registrar  found  that  tiie  sum  of  fourteen  guineas  was 
sufficient  to  satisfy  the  claim  for  damage.  The 
defendants  paid  the  £2  awarded  as  salvage. 

On  the  10th  of  May  the  judge  of  the  City  of 
London  Court,  on  the  application  of  the  defendants, 
rescinded  so  much  of  his  judgment  of  the  22nd  of 
February  as  directed  the  defendants  to  pay  the 
plaintiff  his  costs  of  the  action,  and  ordered  the  plain- 
tiff to  pay  the  defendants  their  costs  of  the  action, 
including  the  costs  of  the  reference. 

The  plaintiff  applied  for  a  writ  of  piohibition 
directed  to  the  judge  of  the  City  of  London  Court 
and  the  defendants  prohibiting  ihem  from  proceed- 
ing on  so  much  of  the  order  of  the  lOth  of  May  as 
gave  the  defendants  the  costs  of  the  action,  on  the 
ground  that  the  judge,  having  on  the  hearing  of  the 
action  made  an  order  giving  the  plaintiff'  the  costs  of 
the  action,  was  functus  officio,  and  htid  no  jurisdiction 
to  vary  his  judgment. 

Barnes,  J.,  sitting  at  chambers  as  vacation  judge, 
dismissed  the  application. 
The  plaintiff  appealed. 

For  a  report  of  the  proceedings  on  a  preliminary 
objection  to  the  hearing  of  this  appeal  see  41  W.  R. 

Butler  Aspinall,  for  the  appellant. 
Cranstoun,  for  the  respondents. 

Lord  EsHER,  M.R. — The  effect  of  what  has  been 
dune  in  this  case  has  been  to  produce  injustice.  The 
plaintiff  brought  an  action  for  damage  hy  collision 
and  for  salvage;  the  defendants  denied  liability. 
The  defendants  might,  together  with  their  denial  of 
liability,  have  further,  in  the  alternative,  tendered 
and  paid  into  coiu-t  a  sum  of  money  to  satisfy  the 
plaintiff's  claim.  If  they  had  paid  sufficient,  they 
would  have  been  entitled  to  judgment  at  the  trial, 
but  they  would  not  in  that  case  have  been  entitled 
TO  the  whole  of  their  costs ;  the  proper  order  to  make 
in  such  a  case  would  be  that  they  should  pay  the 
costs  of  the  issue  on  which  they  failed.  But  the 
defendants  did  not  set  up  this  alternative  defence ; 
tbev  went  to  trial  on  the  question  of  liability.  It  is 
said  that  they  made  a  tender  before  the  litigation 


began ;  but  that  was  in  a  letter  which  was  written 
without  prejudice,  and  which,  therefore,  ought  nevw 
to  have  been  produced.  The  judge  of  the  City  of 
London  Court  found  the  defendants  to  be  liable,  and 
ordered  them  to  pay  £2  on  the  salvage  claim,  and 
whatever  might  be  assessed  by  the  registrar  as 
damages  for  the  collision,  and  also  ordered  them  to 
pay  the  costs  of  the  action.  Then  the  defendants 
did  that  which  has  been  cedled  a  tender  of  paymraii 
But  I  am  of  opinion  that  they  could  not  make  a 
tender  by  way  of  defence  to  tiie  action  when^  the 
question  of  liability  had  been  already  determined. 
They  paid  fourteen  guineas  into  court,  and  then 
proceeded  to  the  reference  before  the  registrar.  The 
reference  was  merely  as  to  the  amount  of  ihe 
damages.  It  was  the  duty  of  the  court,  when  the 
registrar  reported  the  amount  at  which  he  assessed 
the  damages,  to  enter  that  sum  in  its  judgment  as 
the  damages.  It  was  not  the  duty  of  the  court  in 
any  way  to  consider  the  matter  fiurther.  The  judge 
could  not  rightly  alter  the  judgment  he  had  given. 
The  proper  course,  if  the  order  had  been  drawn  up 
contrary  to  the  intention  of  the  judge,  would  have 
been  to  ask  him  to  amend  the  order.  But  here  there 
is  no  doubt  as  to  what  the  judge  meant  originally, 
and  the  order  has  been  altered,  and  im justly  altered. 
By  consent  of  the  parties,  we  must  now  put  the 
matter  right.  We,  therefore,  make  this  order  by 
consent :— That  the  plaintiff  is  entitled  to  judgment 
for  £14  148.  in  respect  of  his  claim  for  damage,  and 
for  £2  in  respect  of  his  claim  for  salvage ;  that  the 
defendants  pay  the  costs  of  the  action,  of  the  applica- 
tion to  the  High  Court,  and  also  of  this  appeal;  and 
that  the  plaintiff  pay  the  costs  of  the  reference. 

BowEN  and  Kay,  L.JJ.,  concurred. 

Appeal  allowed* 

Solicitors  for  the  appellant,  Boiitrcll  &  Boche. 

Solicitors  for  the  respondents,  Ke^ne,  Marsland,  <t* 
Bryden* 


?ftiBf)  CTourt  of  Swtitt. 
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Stu-lmg,  J. ) 

Barclay  v.  Pearson.,  (a.) 
Lottery— Gaming  —  Wager  —  Illegal  contract  —  SUdce- 
holder — "  Missing  word  *'  competition — Bight  of  com- 
petitors to  return  of  their  cmiirihutions — 42  Geo,  3, 
c.  119. 

P.,  the  proprietor  of  a  weekly  paper,  conducted  com- 
petitions in  the  following  manner,  A  sentence  was  in- 
serted in  the  paper  with  one  word  missing ;  int^ing 
competitors  were  required  to  cut  out  a  coupon  attached  to 
the  paper,  on  it  write  the  missing  word,  and  send  U, 
together  with  a  fee  of  Is,  for  each  coupon,  to  the  pro- 
prietor. The  missing  word  was  decided  upon  befort  the 
commencement  of  the  competition,  and  was  deposited  in  a 
sealed  envelope  with  a  chartered  accountant.  The  pn}- 
prietor  undertook  to  divide  all  the  entrance  fees  among^ 
the  competitors  who  were  certified  by  the  accountant  io 
he  successful.  An  action  being  brought  by  a  SHCcesi/al 
competitor  against  P.  and  the  unsuccessful  competitm, 
asking  for  administration  of  the  trusts  of  the  money  md 
for  distribution  of  it  amongst  the  parties  eniitltd. 
Held,  (1)  that  the  competition   constituted  a  lottery 

(a.)  Reported  by  W.  Shallcross  GtoDDARD^  Esq.. 
Barrister-at-Law, 
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within  the  meaning  of  42  Geo.  3,  c.  119;  {2)  tJie  moneys, 
being  in  court,  were  not  impressed  with  any  trust  which 
the  court  could  administer :  so  far  as  they  were  impressed 
ynth  any  trust,  it  was  one  which  had  arisen  out  of  an 
iUtgal  transaction,  and  neither  the  plaintiff  nor  the 
defendant  P.  tpos  entitled  to  the  assistance  of  the  court 
in  administering  it ;  (3)  under  the  peculiar  circumstances 
of  the  case,  the  best  and  simplest  course  would  he  that 
the  fund  should  he  returned  to  the  defendant  P.,  if  he  so 
wished,  for  disposal  as  he  might  deem  himself  in  honour 
bound, 

SpeciAl  case. 

For  some  time  past  the  proprietor  of  a  weekly 
paper,  faiown  as  Pearson^s  Weekly,  had  carried  on 
competitions  known  as  **  missing  word  competitions.'' 
A  sentenoo  would  be  inserted  in  an  issue  of  the  paper 
with  one  word  missing,  which  the  public  were 
inTited  to  fill  in  on  a  coupon  to  bo  sent  to  the  office 
of  the  paper  on  or  before  a  certain  date,  together 
wiUi  Is.  entrance  fee  for  each  coupon  sent  in.  The 
defendant,  the  proprietor  of  the  paper,  undertook  to 
divide  the  whole  of  the  money  received  in  entrance 
fees  amongst  those  competitors  who  should  fill  in 
the  word  correctly.  In  competition  No.  53,  472,574 
coupons  were  sent  in  with  entrance  fees  amounting  to 
£23,628  14s.  Of  these  1,358  solutions  were  correct, 
tod  each  winner  was  declared  entitled  to  £17  8s. 

Before  the  money  was  distributed  amongst  the 
winners,  in  consequence  of  a  decision  of  a  metropolitan 
police  magistrate  (Sir  John  Bridge),  whereby  he  had 
decided  that  a  competition  of  a  similar  nature  was 
illegal,  proceedings  were  commenced  in  this  court  by 
one  of  the  successful  competitors,  on  behalf  of  himself 
and  all  other  winners,  asking  for  (1)  administration 
of  the  trusts  of  the  money ;  (2)  distribution  of  the 
money  amongst  the  persons  entitled  thereto ;  (3)  a 
receiver  of  the  money,  or  to  have  it  brought  into 
court;  (4)  an  injunction  to  restrain  the  defendants 
from  distributing,  parting  with,  or  otherwise  de^ng 
with  the  money,  except  under  the  direction  of  the 
oonrt. 

A  special  case  was  stated  for  the  opinion  of  the 
court  upon  the  foUowing  questions : — (1)  Whether  or 
not  the  said  competition  was  illegal  under  any,  and 
which,  of  the  statutes  against  lotteries  and  wagers  or 
otherwise;  (2)  if  the  said  competition  was  Ulegal, 
then  whether  or  not  the  competitors  in  the  said  com- 
petition were  entitled  (subject  to  such  provision  as  to 
costs  as  the  court  should  think  just)  to  have  the  said 
lum  of  £23,628  148.  returned  to  them,  and  how  such 
rehim  was  to  be  made. 

In  the  competition  in  question  the  missing  word 
was  *' unaccountable  '*  and  occurred  in  the  following 
paragraph: — *'*Here  is  a  little  experiment  which  is 
well  worth  showing  to  your  friends.  Procure  a  bit 
of  ordinary  camphor  and  from  it  break  off  tiny 
pieces.  Drop  these  upon  the  surface  of  some  pure 
water  contained  in  any  kind  of  vessel,  and  they  will 
inunediately  begin  to  rotate  and  move  about,  some- 
times continuing  to  do  this  for  several  hours.  The 
water  must  be  quite  clean,  for  if  a  drop  of  oil  or  any 
grease  is  in  it  the  experiment  will  not  work.  But 
provided  that  nothing  of  this  sort  gets  in,  tbe  little 
pieces  of  camphor  will  twirl  about  in  a  manner  that 

is  extremely ."     The  missin <^  word  was  selected 

beforehand,  and  placed  in  a  sealed  envelope  in  the 
hands  of  a  chartered  accountant,  who  veriiicd  the 
result  of  the  compel  itiou. 

BucJdey,  Q.C.,  and  Stoics,  for  the  plaintiffd,  said 
that  the  question  for  the  court  was  whether  this 
competition  constituted  a  lottery  or  a  wager.  After 
comodering  and  discussing  all  the  Lottery  Acts  from 
the  statute  of  16  Car.  2,  c.  7  down  to  the  present 
time,  they  contended  that  this  was  not  a  lottery, 


because  the  essential  element  of  chanoe 
eliminated,  in  that  the  missing  word  was  known  and 
agreed  upon  before  the  commencement  of  the 
competition.  —  That  was  tbe  essential  difference 
between  this  case  and  that  before  Sir  John  Bridge, 
where  chance  came  in,  the  missing  word  being  drawn 
by  lot  out  of  a  hat  at  the  condusion  of  the  com- 
petition. In  order  to  constitute  a  lottery  there  must 
be  pure  chance,  which  would  not  be  the  case  when 
any  principle  of  selection  was  introduced.  They  re- 
ferred to  tne  definition  of  lottery  in  dictionaries,  such 
as  Johnson  (1705),  Johnson  by  Lathom  (1870), 
Ofl:ilvie  (1883),  Webster  (1832),  Webster  (1882),  and 
o^ers,  in  all  of  which  it  was  stated  to  be  the 
determination  of  a  thing  by  lot  or  chance,  as  opix)6ed 
to  selection.  A  lottery  was  the  staking  of  money  on 
an  uncertain  event,  and  not  on  a  certain  event.  But 
was  this  a  wager  ?  Wagers  were  not  declared  to  be 
illegal,  but  contracts  founded  on  wagers  were  void  at 
common  law.  In  order  to  constitute  a  wager  there 
must  be  a  loser ;  but  here  the  defendant  Pearson 
could  lose  nothing,  and  every  competitor  might  be 
a  winner ;  nor  could  it  be  a  wager  by  each  com- 
petitor with  all  and  every  other  competitor.  In 
support  of  their  arguments  they  cited  Beg.  v.  Hulton, 
39  W.  R.  540 ;  Bussey  v.  Crickitt,  3  Camp.  168 ; 
Eltham  V.  Kingsman,  1  B.  &  Aid.  683 ;  Thacker  v. 
Hardy,  27  W.  R.  158,  4  a  B.  D.  685 ;  Read  v.  Ander- 
son, 31  W.  R.  453,  10  Q.  B.  D.  100  ;  Carlill  v.  Car- 
bolic Smoke  Ball  Co.,  41  W.  R.  210,  [1892]  2  Q.  B. 
484;  Ayerst  v.  Jenkins,  21  W.  R.  878,  L.  R.  16  Eq. 
275.  They  urged  that  the  defendant  had  validly 
declared  himself  a  trustee  of  the  fund  and  ought  to 
execute  the  trust  to  the  winners. 

Hastings,  Q,C,,  and  Eustace  Smith,  for  the  defend- 
ant Pearson,  took  no  part  in  the  argument.  He  con- 
sidered himself  a  trustee,  and,  subject  to  the  direction 
of  the  court,  desired  to  distribute  the  fund  in  accord- 
ance with  the  published  conditions  of  the  compe- 
tition. 

Beale,  Q.C,  and  C,  E.  E.  Jenkins,  for  the  defendant 
Heam,  an  unsuccessful  competitor,  contended  that  it 
was  both  a  lottery  and  a  wager. — It  was  not  a  wager 
between  the  competitors  ana  the  defendant  Pearson 
(who  was  merely  a  stakeholder),  but  between  each 
competitor  and  every  other  competitor.  The  court 
could  not  take  any  notice  of  the  difficulty  in  discover- 
ing who  were  the  competitors;  there  was  no  trust 
and  no  duty  on  Pearson  to  find  out,  because  the 
burden  of  proof  lay  on  those  who  said  they  entered. 
It  was  immaterial  that  the  word  was  chosen  be- 
fore the  commencement  of  the  competition :  Morris 
V.  Blaclcman,  2  H.  &  C.  912,  12  W.  R.  C.  L. 
Dig.  80;  Roddy  v.  Stanley,  5  Ir.  Jur.  10.  Anv 
competitor  who  claimed  to  have  his  Is.  back 
before  Pejurson  paid  it  away  was  entitled  to  have 
it.  [Buckley,  Q.C.—li  it  be  a  wager,  and  Pear- 
son IS  the  stakeholder,  and  there  is  a  revoca- 
tion of  the  authority  before  payment,  we  do 
not  dispute  that  they  are  entitled  to  have  their 
money  back :  Diggh  v.  Higgs,  25  W.  R.  777,  2  Ex.  D. 
422.1  This  lottery  agreed  Avith  the  definition  of 
*'  lottery"  in  Taylor  v.  Smetten,  11  Q.  B.  D.  207,  31 
W.  R.  liig.  115.  It  was  said  that  all  parties  were 
in  pari  dvlicto,  but  the  delictum  was  by  no  means  par, 
because  the  penalties  imposed  by  statute  were  much 
heavier  on  those  who  kept  and  worked  the  lottery 
than  on  those  who  subscribed  to  the  lottery. 

They  refem'd  to  Vawson  v.  Brown,  28  W.  R.  652, 
13  Ch.  D.  202 ;  Wilson  v.  Strugnell,  7  Q.  B.  D.  548, 
30  W.  R.  Dig.  50 ;  Taylor  v.  Bowers,  24  W.  R.  499. 
1  Q.  B.  D.  291 ;  Herman  v.  Jeuchner,  33  W.  R.  606, 
15  a  B.  D.  561 ;  Kearley  v.  Thomson,  38  W.  R.  614, 
24  Q.  B.  D.  742;    Tenant  v.  EUioU,  1  B.  &  P,  3; 
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BussellY.  Farmer,  1  B.  &  P.  296;  Wehh  v.  Broohe,  3 
Taunt.  6. 

Buckley,  Q.C.*  in  reply. — The  cases  established  the 
doctrine  that  if  money  had  been  paid  on  an  illegal 
bargain,  and  the  bargain  was  partly  performed,  the 
money  could  not  bo  recovered  :  see  In  re  Great  Berlin 
Steamboat  Co.,  26  Ch.  D.  616,  32  W.  E.  Dig.  47 ; 
Taylor  v.  Bowers,  The  statutes  all  related  to  games 
of  mere  chance  as  opposed  to  any  selection. 

He  referred  to  Browning  v.  Morris,  2  Cowp.  790 ; 
Jacques  V.  Golighily,  2  Wm.  Bl.  1073;  and  Oatty  v. 
Field,  9  Q.  B.  431. 

Cur.  adu,  vult. 

Peb.  9.— Stirling,  J.,  stated  the  facts,  and 
continued: — Under  ord.  34,  r.  1,  I  am  at  liberty 
**  to  draw  from  the  facts  and  documents  stated  in  the 
case  any  inference,  whether  of  fact  or  law,  which 
might  have  been  drawn'  therefrom  if  proved  at  the 
trial";  and  I  draw  the  following  inferences: — (1) 
It  is  of  the  essence  of  the  competition  that  there 
should  be  several  words  which  might  more  or  less 
appropriately  fill  the  gap  in  the  paragraph.  In  the 
instance  now  in  question  a  great  number  of  words 
might,  '  with  peifect  grammatical  and  logical 
propriety,  be  selected  for  the  purpose.  (2)  It  is  not 
of  the  essence  of  the  competition  that  the  word  to 
which  success  attaches,  or,  as  is  it  called,  the 
**  correct  word,"  should  be  the  most  appropriate  to 
fill  tJie  gap.  In  the  present  case  many  words  appear 
to  me  more  appropriate  than  **  unaccountable."  (3) 
No  clue  is  given  to  the  mode  in  which,  among  the 
many  words  more  or  less  appropriate,  that  to  which 
success  attach 3S  is  actually  chosen.  I  infer  that  the 
selection  is  perfectly  arbitrary,  or,  in  other  words, 
that  it  is  made  by  chance ;  and  is  none  the  less  so 
because  the  range  of  selection,  though  wide,  is  not 
unlimited.  It  appears  to  me  (and  it  was  not  disputed 
in  argument)  that  if  this  competition  constituted  a 
lottery  within  the  meaning  of  42  Geo.  3,  c.  119  it 
was  illegal ;  and  it  is,  therefore,  to  be  considered,  in 
the  first  place,  whether  it  was  a  lottery. 

In  dehvering  the  judgment  of  a  divisional  court  in 
Taylor  v.  Smetten  HawMns,  J.,  says  : — **  In  Webster's 
Dictionary  a  lottery  is  defined  to  be  a  distribution  of 
prizes  by  lot  or  chance,  and  a  similar  definition  is 
given  in  Johnson;  such  definitions  are,  in  our 
opinion,  correct,  and  in  such  sense  we  think  the  word 
is  used  in  the  statute."  I  am  bound  by  that  expres- 
sion of  opinion,  but  I  think  it  right  to  say  that  I 
entirely  agree  with  it.  In  the  present  csise  the 
competition  is  intended  to  end  in  a  distribution  of 
prizes— viz.,  shares  in  the  fund  contributed  by  all  the 
oompetitors.  Ftirther,  I  think  that  the  distribution 
takes  place  '*  by  chance."  In  coming  to  that 
conclusion  I  have  the  guidance  of  a  decision  (which 
doubtless  is  not  binding  on  me,  but  which  appears  to 
be  perfectly  correct)  of  the  present  learned  and 
experienced  magistrate  at  Bow- street.  Sir  John 
Bridge.  He  had  to  consider  the  case  of  a  competition 
conducted  generally  on  a  similar  mode  to  that  now  in 
question,  but  with  the  following  variations  of  detail : — 
The  word  to  which  success  attached  was  not  fixed 
until  after  all  the  coupons  had  been  sent  in ;  and  was 
then  chosen  by  selecting  from  a  bag  one  of  twenty  or 
thirty  pieces  of  paper  on  which  had  been  written 
words  which  were  more  or  less  appropriate  solutions. 
The  magistrate  held  that  it  was  a  scheme  for 
distributing  prizes  by  chance,  and  consequently  a 
lottery.     In  giving  judgment  he  is  stated  to  have  said 

i according  to  the  report  with  which  I  have  been 
umished) : — **  If  the  competition  is  decided  by  skill 
and  judgment,  and  not  by  chance,  then  it  is  not  a 
lottery.  ...  If  oompetitors  wore  asked  to  supply 
the  word  "  (by  which  I  understand  him  to  mean  the 


most  appropriate  word)  "  and  not  a  word,  it  makes  a 
difference.  The  defendants  do  not  pretend  to  saj 
that  they  call  for  the  selection  of  the  most  fitting 
word  with  which  to  complete  the  sentence.  The 
selection  of  the  word  must  be  entirely  a  matter  o! 
chance.  On  that  ground  the  case  comes  within  the 
meaning  of  the  Lottery  Acts."  I  agree  with  these 
observations,  and  think  them  applicable  to  the  presPDt 
case.  Neither  the  circumstance  that  the  word  is 
determined  before  the  competition  begins  nor  the 
circumstance  that  the  mode  of  selection  is  unknoi^-n 
appesirs  to  me  to  give  rise  to  any  real  difference. 

It  was  urged  that  the  chance  or  lot  contemplated 
by  the  statute  42  Geo.  3,  c.  119  most  be  ejutdm 
generis  with  those  enumerated — viz.,  **  dice,  lots, 
cards,  baUs,"  or  **  numbers  or  figures.*'  I  think  the 
use  of  a  physical  lot  is  form,  not  substance;  the 
arbitrary,  unfettered  choice  of  the  editor  of  PearsonU 
Weekly  does  not  substantially  differ  from  selection  by 
means  of  the  bag  made  use  of  in  the  competition  wbidi 
gave  rise  to  the  decision  at  Bow-street,  and  the  litter 
was  admitted  to  fidl  within  the  terms  of  the  Act. 
In  my  opinion,  therefore,  the  answer  to  the  fir^ 
question  must  be  that  the  competition  was  illegal 
under  the  statutes  against  lotteries.  This  would  dis- 
pose of  the  case  were  it  not  that  the  fund  hrja  been 
paid  into  court,  and  it  becomes  necessary  to  consider 
what  are  tibe  rights  of  the  unsuccessful  competitors. 

The  law  on  this  subject  has  been  recently  considered 
by  the  Court  of  Appeal  in  the  case  of  Ktarlty  v. 
Thomson,  where  Fry,  L.J.,  in  the  course  of  his  judg- 
ment lays  it  down  thus : — **  As  a  general  rule,  where 
the  plaintiff  cannot  get  at  the  money  which  he  seeks 
to  recover  without  showing  the  illegal  contract, 
he  cannot  succeed.  In  such  a  case  the  usual  rale  vi 
potior  est  conditio  possidentis.  There  is  another 
general  rule  which  may  be  thus  stated,  that  where 
there  is  a  voluntary  payment  of  money  it  cannot 
be  recovered  back.  It  follows  in  ^e  present 
case  that  the  plaintiff  who  paid  the  £40  can- 
not recover  it  back  without  showing  the  contract 
upon  which  it  was  "psid,  and  when  he  shows 
that  he  shows  an  illegal  contract.  The  general 
rule  applicable  to  such  a  case  is  laid  down  in 
the  very  elaborate  judgment  in  Collins  v.  Blanten^ 
1  Sm.  L.  C,  9th  ed.,  p.  404,  where  the  Lord  Chief 
Justice  says :  *  Whoever  is  a  party  to  an  unlawful 
contract,  if  he  hath  once  -paid  the  money  stipulated 
to  be  paid  in  pursuance  thereof,  he  shtdL  not  have 
the  help  of  the  court  to  fetch  it  back  again;  joa 
shall  not  have  a  right  of  action  when  yon  come  into 
a  court  of  justice  in  this  unclean  manner  to  reooTer 
it  back.*  To  that  general  rule  there  are  undoubtedly 
several  exceptions,  or  apparent  exceptions.  One  of 
those  is  the  case  of  oppressor  and  oppressed,  in  which 
case  usually  the  oppressed  party  may  recover  the 
money  back  from  the  oppressor.  In  that  class  of  cases 
the  delictum  is  not  par,  and  therefore  the  maxim  does 
not  apply.  Again,  there  are  other  illegalities  which 
arise  where  a  statute  has  been  intended  to  protect  a 
class  of  persons,  and  the  person  seeking  to  recover  is 
a  member  of  the  protected  class.  Instances  of  that 
description  are  familiar  in  the  case  of  contracts  foid 
for  usury  under  the  old  statutes,  and  other  instances 
are  to  be  found  in  the  books  under  other  statutes, 
which  are,  I  believe,  now  repealed,  such  as  thos^ 
directed  against  lottery  keepers.  In  these  cases  of 
oppressor  and  oppressed,  or  of  a  class  protected  by 
statute,  the  one  may  recover  from  the  other,  notwith- 
standing that  both  have  been  parties  to  the  illegal 
contract." 

Amongst  the  cases  imder  the  Lottery  Acts  wb*(M 
have  been  referred  to  is  Browning  v.  Morris,  2  Cowp. 
790,  which  was  decided  in  1778.  That  was  an  action 
in  which  the  plaintiff  and  the  defendant  were  bodi 
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lottery  office  keepers,  aud  it  was  brought  by  one 
against  the  other  in  order  to  recover  money  paid  upon 
&n  iUegal  transaction  or  contract.  Mansfield,  C.J., 
laid :— **  The  rule  ia  tn  pari  delicto  potior  est  conditio 
(Uftiidtntui,  And  there  jire  several  other  maxims  of 
ihe  same  kind.  Whoixj  the  contract  is  executed,  and 
the  money  i>aid  ia  pari  delictot  this  rule,  as  Mr. 
Dunning  contended,  certainly  holds ;  and  the  party 
who  baa  paid  it  cannot  recover  it  back.  For 
instance,  in  bribt^ry,  if  a  man  pays  a  sua*  of  money 
Uy  way  of  a  bribe,  he  can  never  recover  it  ia  an 
action,  because  both  plaintiff  and  defendant  are 
equally  criminal.  But  where  contracts  or  transactions 
aie  prohibited  by  positive  statutes  for  the  sake  of 
lirotecting  one  set  of  men  from  another  set  of  men, 
the  one  from  their  situation  and  condition  being 
liable  to  be  oppressed  or  imposed  upon  by  the  other, 
there  the  parties  are  not  in  pari  delicto,  and.  in  further- 
ance of  these  statutes,  the  person  injured,  after  the 
transaction  is  finished  and  completed,  may  bring  his 
action  and  defeat  the  contract."  These  words  *'  after 
the  transaction  is  finished  and  completed'*  are  very 
important  Then  the  Lord  Chief  Justice  refers  to  the 
statute  5  Geo.  2,  c.  24,  s.  27,  to  prevent  bad 
pnictices  upon  bankrupts.  That  statute,  says  Mans- 
tield,  C.J.,  **  prohibits  taking  any  money  or 
secmity  from  the  bankrupt  himself  or  any  person  on 
his  behalf  as  the  consideration  for  signing  his  certifi- 
cate. Suppose  a  creditor  refuses  unless  a  bankrupt 
consents  to  give  him  a  sum  of  money.  The  bank- 
nipt  gets  the  money  from  a  friend  or  relation,  and 
the  creditor,  in  consequence,  signs  the  certificate. 
The  bankrupt  renews  his  trade,  and  receives  every 
adTantage  te  can  dcriv«  from  having  obtained  his 
certificate.  He  may,  notwithstanding,  bring  his 
action  and  recover  the  money  bsick.  And  this  though 
he  has  acted  contrary  to  a  law  made  for  his  own 
benefit."  In  that  case  it  was  held  that  the  money 
paid  by  the  plaintiff  could  not  be  recovered  back, 
but  it  must  h»  borne  in  mind  that  the  plaintiff  was 
«il80  a  lottery  ke6X>er,  and  was  in  pari  delido  with  the 
defendant.  I  think  that  that  case  is  an  authority  for 
holding  in  the  present  case  that  the  competitors  are 
a  class  protected  by  statute,  and  that,  in  the  absence 
of  special  circumstances,  each  unsuccessful  competitor 
id  entitled,  notwithstanding  that  the  competition  is 
finished  and  the  prize-winners  ascertained,  to  bring 
an  action  at  law  for  the  recovery  of  what  was  paid 
by  him  to  the  defendant  Pearson,  and  would  be  so 
entitled  even  if  the  fund  had  been  distributed. 

Supposing,  however,  that  the  competitors  do  not 
form  a  class  protected  by  statute,  I  still  think  that, 
»coording  to  the  authorities,  an  action  might  be  main- 
tain«i  by  a  competitor  who  gave  notice  that  he 
J^uired  repayment  of  his  contribution  before  the 
defendant  Pearson  parted  with  the  fund.  It  was 
argued  that,  according  to  Kearley  v.  Thomson,  the 
unsuccessful  competitors  could  not  recover,  because 
there  bad  been  part  performance  of  the  illegal  con- 
tract ;  but  that  argument  leaves  out  of  consideration 
the  material  fact  that  in  this  case  Mr.  Pearson  was 
in  the  position  of  a  stakeholder.  It  is  established 
that  when  mon»^y  is  deposited  with  a  stakeholder 
to  be  paid  over  under  a  contract  which  is  merely  null 
Mid  void  (as  in  the  case  of  a  wager),  the  money  can 
^  recovered  by  a  depositor  if  demanded  from  the 
stakeholder  before  it  is  paid  over :  Diggle  v.  Higgs ; 
and  a  similar  rule  appears  to  hold  where  the  contract 
is  illegal.  That  point  is  covered  by  the  cases  of 
Hadehw  v.  Jackson,  8  B.  &  C.  221,  and  Uodson  v. 
Ttrntl,  1  Cr.  &  M.  797.  Ilasielow  v.  Jackson  was  an 
Jtction  in  which  the  plaintiff  and  one  Wilcoxon 
deposited  money  in  the  hands  of  a  stakeholder  to 
abide  the  event  of  a  boxing  match  between  them, 
and  after  the  battle  the  plaintiff  demanded  the  whole 


sum  from  the  stakeholder,  and  threatened  him  with 
an  action  if  he  paid  it  over  to  Wilcoxon.  This  he 
nevertheless  did  by  the  direction  of  the  umpire,  and  it 
was  hold  that  the  plaintiff  was  entitled  to  recover 
from  him  his  own  stake  as  money  had  and  received 
to  his  use.  In  that  case  Lidderdalo,  J.,  stated  the  law 
very  clearly  and  shortly  thus :  **  If  two  parties  enter 
into  an  illegal  contract  and  money  is  paid  over  upon 
it  by  one  to  the  other,  that  may  be  recovered  back 
before  the  execution  of  the  contract,  but  not  after- 
wards. In  the  case  of  persons  entering  into  such  a 
contract  and  paying  money  to  a  stakeholder,  if  the 
event  happens  and  the  money  is  paid  over  without 
dispute,  that  is  considered  as  a  complete  execution  of 
the  contract,  and  the  money  cannot  be  reclaimed  ; 
but  if  the  event  has  not  happened  the  money  may 
be  recovered.  With  respect  to  a  stakeholder  there 
is  a  third  case — viz.,  where  the  event  has  happened, 
but  before  the  money  has  been  paid  over,  one  party 
expresses  his  dissent  from  the  payment.  Under  such 
circumstances  he  may  recover  it ;  and  perhaps  it  may 
then  be  said  that,  although  the  event  has  happened, 
yet  the  contract  is  not  completely  executed  until  the 
money  has  been  paid  over,  and.  therefore,  the  party 
may  retract  at  any  time  before  that  has  been  done.'* 
That  cose  was  followed  in  Hodson  v.  Terrill,  whien 
Bay  ley,  J.,  in  commenting  upon  it,  says :  **  That 
shows  that  the  right  of  the  party  u^aking  the  deposit 
to  recover  back  the  money  was  not  taken  away  by 
reason  of  the  illegality.*'  These  two  cases  have  been 
repeatedly  recognized  in  subsequent  cases  as  stating 
correctly  the  law  on  the  subject,  and  they  show  that, 
notwithstanding  the  illegality  of  the  contract,  an  . 
action  may  be  maintained  against  the  defendant 
(regarded  simply  as  a  stakeholder)  by  a  contributor 
who  has,  before  the  money  is  paid  over,  given  him* 
notice  not  to  part  with  his  contribution,  although  the 
notice  is  not  given  until  after  the  event  has  happened 
on  which  the  stakes  were  to  be  paid  over.  It  is, 
however,  essential  to  the  title  of  the  person  seeking 
to  recover  that  he  should  give  notice  of  his  claim 
to  the  stakeholder  before  the  latter  parts  with  the 
fund  in  his  hands. 

By  the  second  question  the  opinion  of  the  court  is 
asked  whether  the  competitors  are  entitled  (subject  to 
such  provisions  as  to  costs  as  the  coHrt  may  think  just) 
to*  have  the  sum  of  £23,G28  14s.  returned  to  them, 
and  how  such  return  is  to  be  made.  This  question, 
be  it  observed,  is  put  in  an  action  for  the  administra- 
tion of  the  trusts  of  the  money  in  court.  Now,  in  my 
opinion,  these  moneys  are  not  affected  by  any  trust 
which  the  court  can  administer.  S')  far  as  they  are 
impressed  with  any  trust  it  is  one  which  has  arisen 
out  of  an  illegal  transaction,  and  neither  the  plaintiff 
nor  the  defendant  Pearson  is  entitled  to  the  assistanoe 
of  the  court  in  administering  it.  The  right  of  each 
unsuccessful  competitor  to  obtain  a  return  of  his . 
contribution  is  a  legal  right  enforceable  by  action  at 
law,  to  which,  if  founded  on  the  principle  laid  down  in 
Browning  v.  Morris,  the  payment  into  court  in  this . 
present  action  would  appear  to  be  no  defence. 
Further,  I  think  that  the  court  should  be  very  slow  to  . 
lend  its  assistance  towards  extricating  any  person 
from  difficulties  in  which  he  had  become  involved  by 
embarking  in  transactions  prohibited  by  statutes 
passed  for  the  protection  of  the  public  against, 
imposition.  In  the  present  case  there  are  some  special 
circumstances  which  may,  I  think,  be  taken  into 
consideration  in  determining  what  is  to  be  done  with 
the  fund  in"court.  In  the  first  place,  the  defendant 
Heam  is  made  a  party  simply  as  a  person  interested  in 
resisting  the  claim  of  the  plaintiff;  he  has  brought  no 
independent  action  nor  made  any  counter-claim  in 
this.  His  claim  is  for  a  very  small  sum,  and  it  is  not 
stated,  and  I  have  no  reason  to  believe,  that  any  other 


78 


THE  WEEKLY  REPORTER.        [d«.2.i8B3.]        Vol.xm. 


High  Goubt. 


Babclay  v.  Peabson.— Laidlaw  v.  Willson. 


High  CJoitet. 


competitor  has  claimed  a  retam  of  his  contribution. 
As  regards  the  defendant  Pearson  no  imputation  is 
or  can  be  made  on  his  good  faith  or  honesty.  He 
appears  to  have  carried  through  a  large  number  of 
competitions  without  any  interference,  aud  the  abrupt 
termination  of  the  competition  in  question  was 
brought  about  by  the  criminal  proceedings  against 
another  person  to  which  I  have  already  referred.  He 
ie  in  some  difficulty  through  having  destroyed  the 
coupons  of  the  unsuccessful  competitors,  but  no  claim 
is  now  made  to  the  fund  by  any  person  except  those 
represented  by  the  plaintiff  and  the  defendant 
Heam. 

Under  these  circumstances  it  would  seem  the  best 
and  simplest  course  that  the  fund  should  be  returned 
to  the  defendant  Pearson,  who  will  then  be  able  to 
defend  himself  by  means  of  it  against  any  legal  claims, 
and  to  dispose  of  the  surplus  in  such  way  as  he  may 
deem  himself  in  honour  bound  to  apply  it.  If,  how- 
ever, this  course  should  not  commend  itself  to  him,  I 
am  willing  in  this  particular  case,  and  without  estab- 
lishing a  precedent,  that  the  fund  should  remain 
in  court,  whereby  there  will  accrue  a  benefit,  in  the 
first  place  to  the  legal  profession,  and,  ultimately,  I 
hope  to  the  public,  in  whose  favour  it  may  be  fairly 
expected  that  there  will  result,  at  some  date,  more  or 
less  remote,  an  extinguishmeut  of  some  portion  of 
the  National  Debt. 

February  10. — On  the  application  of  the  defendant 
Pearson  his  lordship  made  an  order  that  the  fund  in 
court  be  paid  out  to  Pearson  &  Co.  (Limited)  on  their 
undertalong  to  pay  the  costs  of  all  parties  as  between 
solicitor  and  client  out  of  the  fund. 

Solicitors  for  the  plaintiffs,  SuUon,  Ommanney,  & 
Rendall. 

Solicitors  for  the  defendant  Pearson,  Harrison  & 
Davis, 

Solicitors  for  the  defendant  Heam,  Saunders, 
Bawk^ord,  Bennett,  &  Co, 


Q.  B.  Biv.  )  rk  *.  o- 

(Charles  and  Wright,  JJ.)  j  Uct.  2 / . 

Laidlaw  v.  Willson.  (a.) 

Food — Adulteration — Defence  of  a^^  turitten  warranty^* 
—Food  and  Drugs  Act,  1875  (38  d:  39  Vict,  c,  63), 
s,2o. 

By  section  25  of  the  Food  and  Drugs  Act,  1875,  "»/ 
the  defendant  in  any  prosecution  under  this  Act  prove 
to  the  satisfaction  of  the  justices  or  court  that  he  had 
purchased  the  article  in  question  as  the  same  in  nature, 
substance,  and  quality  as  that  demanded  of  him  by  the 
prosecutor,  and,  with  a  vrritten  warranty  to  that  effect, 
that  he  luid  no  reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise^  and  that  he  sold  it  in 
the  same  state  as  when  he  purchased  it,  he  shall  be  dis- 
charged  from  the  prosecution.^* 

Held,  that,  in  order  to  constitute  the  statutable  defence, 
the  word  ^^  warrant"  or  ^*  warranty**  need  not  be  used 
in  the  document  relied  on,  but  that  it  ij  sufficient  if  the 
document  amount  to  a  warranty  in  law, 

Harris  v.  May,  32  W,  B,  595,  12  Q.  B,  D,  97,  dis- 
tinguished. 

Case  stated  by  the  justices  for  the  county  of  Dur- 
ham. 

An  information  was  preferred  by  the  appellant, 
Laidlaw,  police  inspector,   against  the  respondent, 

(a.)  Reported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 
"Law, 


Willson,  under  section  6  of  the  Food  and  Drugs  Act, 
1875,  for  that  the  respondent,  on  March  2,  1893,  at 
Consett,  in  the  county  of  Durham,  by  the  hands  of 
his  servant  and  agent,  Lynn,  did  unlawfully  sell,  to 
the  prejudice  of  John  W.  Wilson,  the  purchaser,  half  a 
pound  of  lard  adulterated  with  7  per  cent,  of  beef 
fat,  which  was  not  lard  of  the  nature,  substance,  and 
quality  demande<l  by  the  purchaser. 

The  justices  dismissed  the  information,  but  stated 
the  following  case : — 

1.  Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  appellant  against  the  respondent  under 
section  0  of  the  Food  and  Drugs  Act,  1875,  "  for  that 
the  respondent,  on  the  2nd  day  of  March,  1893,  at 
Consett,  in  the  said  county,  by  the  hands  of  Jonatimn 
Lynn,  his  servant  and  agent,  did  unlawfully  sell,  to 
the  prejudice  of  one  John  W.  Wilson  (the  purchaser) 
a  certain  article  of  food,  to  wit,  half  a  pound  of  lard, 
which  was  adulterated  with  7  i)er  cent,  of  beef  fat, 
and  was  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser;  we  dismissed  tbeswid 
information,  but  adjudged  the  respondent  to  pay  the 
sum  of  £4  9s.  6d,  to  the  appellant  for  his  coRts, 
owing  to  the  respondent  not  having  given  notice  of 
his  defence  pursuant  to  section  25  of  the  Food  and 
Drugs  Act,  1875." 

2.  The  following  facts  were  proved  before  us  :— 

3.  That  on  the  2nd  day  of  March.  1893,  the  said 
John  W.  Wilson  wont  into  the  respondent's  shop  at 
Consett  and  purchased  from  his  servant  and  i^ent 
(Jonathan  Lynn)  a  half-pound  of  lard,  which,  on 
analysis,  was  found  to  contain  7  per  cent,  of  beef 
fat. 

4.  That  the  respondent,  in  defence,  proved  that  the 
lard  sold  was  bought  from  a  firm  of  manufactnr^s 
called  Kilvert  &  Sons  (Limited),  Manchester,  and  he  also 
proved  to  our  satisfaction  that  he  had  purchased  the 
lard  as  the  same  in  nature,  substance,  and  quality  as 
that  demanded  of  him  by  the  purchaser,  and  that  he 
had  no  reason  to  believe  at  the  time  when  he  sold  it 
that  the  article  was  otherwise,  and  that  he  sold  it  in 
the  same  state  as  when  he  purchased  it. 

5.  That  the  respondent  contended  that  he  was  pro- 
tected by  a  written  warranty  within  the  meaning  of 
the  25th  section  of  the  Food  and  Drugs  Act,  1ST5, 
which  written  warranty  was  contained  in  the  follow- 
ing documents,  which  wore  received  in  evidence  :— 

**  Contract. 
**  Mark-lane,  Withy-grove,  Manchester, 
Dec.  17,  1892. 
**  To  Mr.  Walter  Willson,  Newcastle-on^Tyne.— We 
have  this  day  sold  to  you  three  tons  Kil vert's  pnre 
lard  on  the  basis  of  52/3  per  cwt.  for  Kiel's  deliveiy 
to  end  of  January,  '93. 

•*  We  are,  your  obedient  servants, 

*'  p.  pro  N.  KiLVEBT  &  Sons  (Limited), 

**M.  A.  HOLGATE. 

**  Please  sign  and  return  the  attached  receipt.^' 

**  Registered  Otfice,  Mark-lane,  Withy-groTC, 
Manchester,  Dec.  23,  1893. 
**Mr.  P.  Willson,  Newcastle, 
to 
N.  KUvert  &  Sons  (Limited),  Lard  Hefiners. 
"  Terms,  cash  in  one  month ;  all  accounts  not  paid 
within  the  month  will  be  charged  interest.*' 

**  Invoice. 
**  2  barrels  pure  bladd'd  lard,  Consett. 
20  *      110 
2 


2     2    0 


£    s.  d. 
56/3    7     0    8' 
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C.  That  appelltint*a  solicitor  contended  that  these 
documents  did  not  form  a  written  warranty  for  the  pur- 
jKises  of  the  20th  section  of  the  Food  and  Drugs  Act, 

Wc  are  of  opinion  that  the  said  contract-note  and 
invoice  did  constitute  a  written  warranty  within  the 
meaning  of  section  2j  of  the  Food  and  Drugs  Act, 
1^70,  and  that  it  was  so  intended  at  the  time  of  the 
lude  hy  th<»  vendor,  and  taken  as  such  by  the  pur- 
chaser, and  therefore  decided  against  the  appellant. 

The  question  of  law  for  the  opinion  of  the  court  is 
whother  the  said  contract-note  and  invoice  constitute 
a  written  warranty  within  the  section. 

HuUvTit  Q,C,,  and  Simei/^  for  the  appellant.  —There 
must  be  an  express  warranty  in  writing  to  enable  a 
(iefeudant  in  a  prosecution  under  this  Act  to  set  up 
this  defence  under  section  2o,  The  word  **  warrant  *' 
must,  in  fact,  be  used  •*  without  any  qualifying 
adjective  "  :  Booh  v.  Hoplei/,  20  W.  R.  663,  3  Ex.  D. 
209.  This  is  the  effect  of  Lord  (Doleridge's  judgment 
in  Ham's  v.  May,  32  W.  R.  595,  12  Q.  B.  D.  97.  The 
word  *'  pure  ■'  is  only  descriptive.  It  merely  amounts 
to  an  assertion  that  this  is  lard  which,  in  Kilvert  & 
Co.'s  opinion,  is  jiure. 

Laicson  Walton,  Q.C.,  for  the  respondent. — The 
judgment  in  Harris  v.  Mat/  cannot  mean  that  the 
word  "warrant"  must  be  used.  If  so,  any  docu- 
ment which  amounts  to  a  warranty  is  sufficient  on 
which  to  ground  the  defence  allowed  by  section  25  : 
Fartiiera*  Co,  v.  Stevenson,  60  L.  J.  M.  C.  70,  39  W.  R. 
Dig.  9. 

Bobson,  Q.C,^  replied. 

Chables,  J. — This  appeal  must  be  dismissed.  The 
defendant  was  summoned  for  a  breach  of  the  provi- 
nons  of  section  6  of  the  Food  and  Drugs  Act,  1875, 
for  selling  undoubtedly  as  pure  lard  an  article  in 
which  other  substances  than  lard  were  contained,  and 
therefore  not  of  the  nature,  quality,  and  substance 
demanded.  The  defence  relied  on  was  that  allowed 
under  section  25  of  that  Act — viz.,  that  he  had 
bought  the  article  •*  with  a  written  warranty  to  that 
effect."  The  contract  under  which  the  defendant 
bought  the  article  states  that  the  vendors  **  hereby 
have  iold  to  you  this  day  three  tons  of  Kilvert's  pure 
lard.^*  Those  are  the  material  words.  An  invoice 
acoompanied  the  goods  containing  the  words  "  2 
barrels  of  Kilvert's  pure  lard."  The  defendant  con- 
siders that,  inasmuch  as  the  contract,  not  merely  the 
invoice,  contained  the  words  '*  pure  lard,'' it  amounted 
to  a  written  warranty  to  that  effect.  It  is  true  that 
in  the  contract  the  vendors  did  not  say,  **  We  hereby 
warrant  this  as  pure  lard.**  But  the  question  is 
whether  the  wording  of  the  contract  does  not  import 
a  warranty.     If  so  the  defendant  is  protected. 

It  was  argued  that  this  was  not  sufficient  since  the 
decision  in  Rook  v.  Hapley,  but  that  the  warranty 
must  ho  explicit.  There  lard  was  sold  aimpliciter  as 
lard.  It  was  shown  to  contain  a  foreign  substance. 
The  contract  there  contained  nothing  in  the  nature  of 
a  warranty ;  but  it  was  said  that  the  word  *•  lard  "  in 
the  invoice  amounted  to  a  written  warranty.  The 
court  held  that  it  did  not.  But  the  distinction  is 
•lear.  Here  we  have  to  decide  the  question,  not  on 
the  language  of  the  invoice,  but  on  the  meaning  of 
the  contract. 

Then  comos  the  case  of  Harris  v.  May,  which  no 
doubt  is  much  more  applicable  to  the  present  point. 
There  the  contract  was  for  the  supply  of  **  eighty- 
ox  gallons  of  natural  and  pure  milk  each  and  every 
day  for  six  months.*'  It  was  contended  that  the 
nulk  was  adulterated  on  one  particular  morning. 
Some  expressions  of  the  Lord  Chief  Justice  may  be 
rendered  capable  of  the  interpretation  contended  for 


— viz.,  that  the  warranty  must  be  expressly  stated  in 
words;  but  from  the  whole  judgment  it  is  quite 
clear  to  my  mind  that  he  intended  to  mean,  and  does 
say,  that  the  defence  rehed  on  depended  upon  a  con- 
tract for  a  six  months'  delivery  of  pure  milk,  but  that 
there  was  no  statement  accompanying  the  particular 
gallon  on  the  particular  morning  complained  of  that 
the  specific  article  there  deliverea  bonsisted  of  *'  pure 
milk,**  and  therefore  that  there  was  not  a  warranty 
for  the  particular  delivery  out  of  which  the  complaint 
arose.  That  is  the  distinction  from  this  case.  Here 
there  is  a  statement  on  the  sale  of  the  specific  article 
amounting  to  a  warranty  in  law.  The  statute  does 
not  enact  that  the  word  **  warranty  **  must  be  used. 
The  warranty,  then,  is  none  the  less  a  warranty 
without  the  word  *' warrant*'  or  **  warranty*'  if  it 
amount  to  a  warranty  in  law.  I  have  no  douot,  both 
on  the  cases  and  apart  from  them  on  the  statute,  that 
the  word  **'.varrant'*  or  **  warranty  "  need  not  be 
used  to  insure  this  statutable  defence  if  there  is,  in 
fact,  a  warranty  of  the  specific  article  on  the  original 
sale. 

Wright,  J. — I  am  of  the  same  opinion.  The  word 
**pure"  as  used  between  Kilvert  and  Willson 
amounted  to  an  essential  part  of  their  contract.  But 
for  that  the  contract  would  have  been  satisfied  by 
the  delivery  of  merchantable  lard.  The  only  doubt- 
ful point  to  my  mind  for  a  time  was  that  raised  by 
Mr.  Robson,  that  the  words  **  pure  lard  **  only  implied 
**  pure  in  the  opinion  of  Kilvert."  Perhaps  that 
might  be  an  answer  if  the  words  had  been  the 
ordinary  brand  of  a  quality  of  lard  commonly  sold. 
That  is  not  applicable  hero,  where  there  is  in  question 
an  actual  contract  of  sale  between  Kilvert  and  Willson 
of  '*  Kilvert's  pure  lard "  as  an  essential  part  of  the 
contract. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  (Jook  &  Ball, 

Solicitors  for  the  respondent,  Dixon,  Ward,  tt  Co, 


June  8,  1893. 


Q.  B.  Div.  ) 

(Lawranco  and  Wright,  JJ.)  j 

HUQHES  V.  BiMMCR.  (a.) 

Tithe  rent-charge — Failure  by  landowner  in  give  notice 
of  liability  of  occupier — Certificate — Tithe  Act,  1891 
(64  Vict.  c.  8),  s.  2,  sub-section  6. 

Section  2,  sub-section  6,  of  the  Tithe  Act,  1891,  pro- 
vides that,  where  the  occupier  of  any  lands  is  liable  under 
any  contract  made  be/ore  the  passing  of  the  Act  to  pay 
the  tithe  rent-charge,  the  landmvner  shall  give  notice  of 
such  liability  to  the  otoner  of  the  tithe  rent-charge  ;  and 
if  the  landowner  fail  to  give  suth  notice,  he  shall  not 
recover  aiiy  sum  paid  by  him  on  account  of  tithe  rent- 
charge  from  the  occupier  unless  and  until  lie  has  ob- 
tained from  the  county  court  a  certificate  that  there  was 
good  and  sufficient  cause  for  the  failure  to  give  such 
notice,  and  that  the  occupier  has  not  been  prejudiced 
thereby. 

Held,  that  it  was  not  a  condition  precedent  to  the 
grantingofthe  cfrtificate  that  it  should  be  proved  thai 
the  occupier  was  liable  to  pay  the  tithe  rent-charge. 

Appeal  of  the  defendant  from  an  order  of  the 
county  court  judge  of  Lancashire,  granting  the 
plaintiff  a  certificate  under  section  2,  sub-section  6, 
of  the  Tithe  Act,  1891. 

The  plaintiff  was  a  landowner,  and  the  defendant 

(a.)  Reported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 
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wa8 .  his  tenant.  It  was  alleged  that  the  defendant 
was  liable  under  the  terms  of  his  lease,  which  was 
granted  before  the  passing  of  the  Tithe  Act,  1891,  to 
pay  the  tithe  rent-charge.  The  plaintiff  failed  to 
nerve  on  the  owner  of  the  tithe  rent-charge  the  notice 
of  the  defendant's  liability  to  pay  the  tithe  rent- 
charge  required  by  8fr*ctiou  2,  sub-section  6,  of  the 
Act.  The  ijlaintiff,  having  paid  the  tithe  rent- 
charge  to  the  owner  thereof,  applied  to  the  county 
court  judge  for  the  certificate  mentioned  in  section  2, 
sub-section  0.  The  county  court  judge  made  an 
order  grantini?  the  certificate  in  the  following 
terms:— ** It  is  hereby  certified  that  there  was  good 
and  sufficient  cause  for  the  failure  of  Michael  James 
Hughes  to  give  an  occupier's  liability  notice  in 
respect  of  the  lands  described  in  the  schedule  to  this 
order  to  the  owners  of  the  tithe  rent-charge  issuing 
out  of  the  said  lands,  and  that  Kichard  Bimmer,  the 
occupier,  has  not  been  prejudiced  thereby." 

The  Tithe  Act,  1891,  provides,  by  section  1,  sub- 
section 1,  that  after  the  passing  of  the  Act  tithe 
rent-charge  issuing  out  of  any  lands  shall  be  paid  by 
the  owner  of  the  lands,  notwithstanding  any  contract 
between  him  and  the  occupier  of  such  lands.  By 
section  1,  sub-sections  2  and  3,  that  where  the  occu- 
pier is  liable  under  any  contract  made  before  the 
passing  of  the  Act  to  pay  the  tithe  rent-charge,  the 
landlord  shall  pay  it  and  may  recover  the  amount  so 
paid  from  the  occupier  by  distress.  Section  2,  sub- 
section 6,  is  as  follows : — ^Where  the  occupier  of  any 
lands  out  of  which  tithe  rent-charge  issues  is  liable 
under  any  contract  made  before  the  passing  of  this 
Act  to  pay  the  tithe  rent-charge,  and  is  consequently 
liable  by  virtue  of  this  Act  to  pay  the  amount  thereof 
to  the  owner  of  the  lands,  the  owner  of  the  lands 
shall  serve  notice  of  such  liability  on  the  owner  of 
the  tithe  rent-charge,  and  thereupon,  before  an  order 
under  this  section  is  made,  there  shall  be  such  service 
on  the  occupier,  in  addition  to  the  owner,  as  may  be 
prescribed,  and  a  hearing  of  such  occupier  if  he 
appears  and  desires  to  be  heard.  Any  owner  of  the 
lands  who  fails  to  serve  such  notice  as  aforesaid  on 
the  owner  of  the  tithe  rent-charge  shall  not  be 
entitled  to  recover  from  the  occupier  any  sum  which 
he  has  paid  on  account  of  tithe  rent-charge  as 
aforesaid  unless  and  until  he  has,  after  notice  to  the 
occupier  of  his  application  for  the  same,  obtained 
from  the  county  court  a  certificate  that  there  was  good 
and  sufficient  cause  for  the  failure  to  give  such  notice, 
and  that  the  occupier  has  not  been  prejudiced  there- 
by. 

Macmorran,  for  the  defendant. — It  is  a  condition 
precedent  to  the  granting  of  the  certificate  by  the 
county  court  judge  that  the  occupier  is  liable  to  pay 
the  tithe.  In  this  case  there  was  no  evidence  adduced 
before  the  judge  of  that  fact,  and  therefore  he  had  no 
power  to  grant  the  certificate.  Secondly,  the  certifi- 
cate cannot  be  applied  for  until  the  owner  of  the  tithe 
rent-charge  has  applied  to  the  landowner  for  pay- 
ment. There  was  no  evidence  in  this  case  that  that 
had  been  done. 

Carver,  for  the  plaintiff.— It  is  not  intended  that 
the  question  of  the  tenant's  liability  shall  be  deter- 
mined on  the  application  for  the  certificate,  any  more 
than  it  can  be  when  the  landowner  gives  notice  of 
such  liability  to  the  owner  of  the  tithe  rent-charge. 
The  object  of  the  section  is  that  the  registrar  ^all 
be  informed  as  to  who  is  the  occupier  in  order  that  he 
may  be  served  with  notice  of  any  proceedings  Uiat 
arise. 

Macmorran  replied. 

Weight,  J. — ^The  question  in  this  case  turns  on  the 
meaning  and  construction  of  section  2,  sub -section  G, 


of  the  Tithe  Act,  1891.     Whenever  a  tenant  is  liable 
under  any  contract  or  agreement   made  before  the 
passing  of  that  Act  to  pay  the  tithe,  now,  by  the 
provisions  of  that  Act,  the  landowner  must  pay  the 
tithe  to  the  titheowner ;  but  the  landowner  in  such  a 
case  may  recover  the  amount  so  paid  from  the  tenant 
by  distress,  without  the  intervention  of  any  court. 
It  was  foreseen  that  that  power  might  prove  of  some 
danger  to  the  tenant,  because  tho  landowner  might 
subiuit,    without    ret*isting,    t«)     souie     extortiftnatc 
d^nmnd  on  the  part  of  the  titli(v)\vuer,  and  then  levy 
distress  against  the  tenant  for  the  amount  paid.    In 
such  a  case  the  tenant  would  have  had  no  opportunity 
of  resisting  the  extortionate  demand,  and  his  only 
remedy  would  be  by  the  expensive  process  of  replevin. 
To  meet  such  a  case  as  that  thn  Act  has  made  provi- 
sion by  section  2,  sub-section  0.     We  think  that  the 
effect  of  that  8ub-secti(»n  is  that,  in  any  case  in  which 
a  tenant  has  contracted  before  the  Act  to  pay  the 
tithe,  the  landowner  may,  once  for  all,  serve  on  the 
titheowner  a  notice  in  the  prescribed  form  of  that 
fact.    That  notice  will  eventually  come  before  the 
registrar  of  the  county  court,  so  that  whenever  pro- 
ceedings are  taken  by  the  titheowncT  against  the 
landowner  for  the  recovery  of  the  tithe,  the  registrar 
sees  that  notice  of  the  proceedings  is  given  to  the 
tenant,  who  then  has  an  opportunity  of  being  present 
if  he  desires  to  do  so.     Until  the  landowner  has  given 
the  prescribed  notice  to  the  titheowner  the  landowner 
cannot  distrain  on  the  tenant  unless  he  has  obtained 
from  the  county  court  the  certificate  mentioned  in 
the  sub-section."  That  certificate  dispenses  with  the 
necessity  for  the  landowner  to  serve  notice  of  the 
tenant's  liability  on  the  titheowner,  but  as  regards 
the  past  omission  only,  because  it  would  be  absurd  to 
imagine  that  the  Legislature  intended  to  dispenss 
with  service  of  the  notice  in  the  future  when  the 
landowner's  attention  had  once  been  called  to  his 
default.     When  the  landowner  applies  to  the  coanty 
court  for  the  certificate,  primd  facie  one  would  think 
from  the  wording  of    tho  sub-section  that  all  the 
county  court  judge  has   to  inquire  into  is,  whether 
there  was  good  and  sufficient  cause  for  the  failure  to 
give  the  notice,  and  whether  the  tenant  has  been  pre- 
judiced by  such  failure.     It  is  argued,  however,  that, 
although  the  last  sentence  of  the  sub-section  seems 
to  require  no  additional  words  to  make  it  complete, 
yet  we  ought  to  import  into  it  the  words  from  the 
earlier  part  of    the    sub-section — viz.,   **  where  the 
occupier  of  the  lands  out  of  which  the  tithe  rent- 
charge  issues  is   liable    under   any    contract  made 
before  the  passing  of  this  Act  to  pay  the  tithe  rent- 
charge."     I  have  had  some  doubt  in  my  mind  as  to 
what  is  the  true  construction  of  this  sub-  section,  but 
I  think  that  the  correct,  and  also  tho  more  sensible, 
viesv  of  it  is  to  hold  that,  in  dealing  with  the  question 
of  granting  a  certificate,  the  county  court  judge  has 
only  to  consider  whether  there  has  been  good  causo 
for  the  failure  to  give  the  notice,  and  whether  the 
tenant  has  been  prejudiced  by  the  failure  to  do  so.   I 
do  not  think  it  was  intended  that  the  county  court 
judge  should  enter  into  the  construction  and  eStxioi 
the  tenant's  lease,  and  to  decide  whether  or  no  the 
tenant  is  liable  under  it  to  pay  the  tithe.     To  do  thit 
might  involve  the  consideration  of  difficult  and  intn- 
cate  questions  of  law  which  it  would  not  be  desirabl*' 
to  make  matters  of  proof  on  such  an  occasion  as  an 
application  for  a  certificate. 

The  question  is  one  of  some  difficulty,  but  I  have 
not  much  doubt  that  the  view  I  have  taken  of  the 
sub-section  is  correct. 

It  was  also  contended  that  the  certificate  could  not 
be  granted  until  an  application  for  payment  of  the 
tithe  had  been  made  by  the  titheowner  against  the 
landowner ;  but  I  do  not  think  there  is  anything  in 
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tbat  ugument,  becaose,  ex  hypoihesi,  under  the  Aafc 
the  tiiheowner  does  apply  to  the  landowner  for  pay- 
ment. 

The  api)eal  will  therefore  be  dismissed,  but,  as  the 
cue  is  one  of  some  importanoe,  the  defendant  can 
have  leave  to  appeaL 

Lawrancb,  J.,  concurred. 

Appeal  dismissed. 

SolioitorB  for  the  appellant,  Hamlin^  Orammer,  & 
HamJUn^  for  Brighouse,  Brighouse,  &  Jones^  Ormskirk. 

Solicitors  for  the  respondent,  Wynney  Jlolme^  <Cr  Co., 
for  H,  Forshaw  <^  Hawkins y  Liverpool. 


Otourt  of  appeal. 

From  Chan.  Div.       i 
(LindlOT,  A.  L.  Smith,  [  Oct.  30,  31 ;  Nov.  16. 

and  Uavey,  L.JJ.)     ) 

Hill  v.  Wallasbt  Local  Board,  (a.) 

Load  government — WcUer  supply — Street — Private  road 
—Local  auihcrity  having  control  of  the  streets  generally 
—Power  of  local  authority  to  break  up  private  road 
without  ottmer^s  consent — PuUic  Health  Ad,  1875 
(38(f-  39  Vict.  c.  55).  ss,  4, 16, 54,  57, 30S— Waterworks 
Clauus  Act,  1847  (10  &  11  Vict.  c.  17).  ss.  28-34. 

A  private  road  is  a  "  street "  within  the  meaning  of 
sections  16  and  54  of  the  Public  HeaUh  Act,  1875. 

The  words  **  where  the  local  authority  have  not  the 
amtrol  of  the  streets^^*  in  section  57  of  the  Public  Health 
Ady  1875,  are  descriptive  of  and  mean  a  local  authority 
mat  having  the  control  of  the  streets  generally  in  Us 
district — i.e.,  a  local  authority  which  is  not  the  road 
authority. 

The  defendants,  who  had  the  powers  of  an  urban 
KotUarg  authority  with  respect  to  the  W.  district,  and  the 
amtrol  of  the  stress  generally  in  that  district,  and  also  the 
jxfwtr  of  supplying  the  inhabitants  with  loater,  proceeded, 
vnikout  the  plainiifTs  consent,  to  break  up  a  private  road 
hdonging  to  the  plaintiff,  which  was  situate  within  their 
district,  for  the  purpose  of  laying  down  water  mains. 
T)it  pkUhtiff  brought  an  action  for  an  injunction. 

ffdd,  by  the  Court  of  Appeal  (A.  L.  Smith,  L.J., 
iUteniing),  that  section  57  of  the  Public  Health  Act, 
1875,  incorporcUing  section  29  of  the  Waterworks  Clauses 
Ad,  1847,  which  forbids  the  laying  down  of  any  pipe  in 
aRy  private  land  without  the  consent  of  the  oumer,  did 
im4  apply  to  the  defendants,  as  they  were  a  local  authority 
hiving  the  control  of  the  streets  generally  in  their  district ; 
Jkf.  under  sections  16  aiwi  54  of  the  Public  Health  Act, 
1^5,  the  defendants,  as  the  local  authority,  had  the 
ffnoer  to  carry  the  water  mains  through  the  plaintiff^ s 
priwate  road  without  his  consent ;  and,  consequently,  that 
tJte  plaintif  was  not  entitled  to  an  injunction. 

Decision  o/Bomer,  J.,  reversed. 

Appeal  by  the  defendant  board  from  the  decision  of 
Bomer,  J. 

The  plaintiff  was  the  owner  of  certain  lands  in  the 
district  of  the  defendant  board  through  which  there 
pBMed  a  road  known  as  Sea  View-road.  It  was  ad- 
mitted on  the  hearing  of  the  appeal  that  so  much  of 
this  road  as  passed  trough  the  plaintiff's  lands  was 
the  plabtiff*s  private  ro^,  and  that  there  was  no 
pobbc  right  of  way  over  it. 

The.  dsfendant   bourd    was    the   urban   sanitary 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


authority  for  the  Wallasey  district,  and  was  the  local 
authority  for  supplying  water  in  that  district.  In 
April,  1892,  the  defenoants,  without  notice  to  the 
plaintiff,  and  without  his  consent,  began  breaking  up 
a  portion  of  this  private  road  of  the  plaintiff  for  the 
purpose  of  laying  down  water  mains  to  convey  water 
for  the  benefit  of  the  inhabitants  of  their  district  from 
a  well  which  the  defendants  had  sunk  close  to  the 
plaintiff's  land,  to  another  part  of  their  district 
beyond  the  plaintiff's  land.  The  plaintiff  thereupon 
commenced  an  action  against  th^  defendants,  and 
moved  for  an  injunction  to  restrain  them  from 
digging  any  trenches  in  or  otherwise  disturbing  the 
soil  of  his  portion  of  the  road.  Kekewich,  J.,  granted 
an  interlocutory  injunction,  and  at  the  trial  of  the 
action,  Bomer,  J.,  to  whom  the  action  had  been  trans- 
ferred for  trial,  made  the  injunction  perpetual,  con- 
sidering himself  bound,  under  the  circumstances,  by 
the  decision  of  Kekewich,  J.,  on  the  interlocutory 
application. 

The  defendants  appealed. 

On  the  hearing  of  the  appeal  it  was  admitted  in  the 
course  of  the  argument  that  the  road  in  question  was 
the  private  property  of  the  plaintiff. 

The  sections  of  the  Pablic  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  materiid  for  the  purposes  of  the  case 
are  sections  4,  16,  54,  and  57. 

By  section  4  **  street "  (if  not  inconsistent  with  the 
context)  is  defined  as  induding  **  any  highway  (not 
being  a  turnpike  road)  and  any  road,  lane,'  footway, 
square,  court,  alley,  or  passage,  whetiier  a  thorough- 
fare or  not."  . 

By  section  54,  '*  Where  a  local  authority  supply 
water  within  their  district  they  shall  have '  the  same 
powers  and  be  subject  to  the  same  restrictions  for 
carrying  water  mains  within  or  without  their  district 
as  they  nave,  and  are  subject  to,  for  carrying  sewers 
within  or  without  th&i  district  respectively  by  the 
law  for  the  time  being  in  force." 

By  section  16,  *'  Any  local  authority  may  carry  any 
sewer  through,  across,  or  under  any  turnpike  road, 
or  any  street  or  place  laid  out  as  or  intended  for  a 
street." 

By  section  57,  **  For  the  purpose  of  enabling  any 
local  authority  to  supply  water  there  shall  be  incor- 
porated with  this  Act  the  Waterworks  Clauses  Act, 
1863,  and  the  following  provisions  of  the  Waterworks 
Clauses  Act,  1847 — namely,  *  With  reelect  (where  the 
local  authority  have  not  the  control  of  the' streets)  to 
the  breaking  up  of  streets  for  the  purpose  of  laying 
pipes.*" 

The  provisions  in  the  Waterworks  Clauses  Act, 
1847  (10  &  11  Vict.  c.  17),  vrith  respect  to  the  break- 
ing up  of  streets  for  the  purpose  of  laying  pipes  aro 
contained  in  sections  28-34  of  that  Act.  Section  28 
enacts  that  ''the  undertakers,  under  such  super- 
intendence as  is  hereinafter  specified,  may  open  and 
hresik  up  .  .  .  the  several  streets  within  the 
limits  Of  the  special  Act,  and  lay  down  within  the 
same  limits  pipes  ...  .  and  do  all  other  acts 
which  the  undertakers  shall  from  time  to  time  deem 
necessary  for  supplying  water  to  the  inhabitants, 
doing  as  little  damage  as  can  be,  and  making  com- 
pensation for  any  damage  which  may  •  be  done." 
Section  29  enacts  that  **  nothing  herein  contained 
shall  authorize  or  empower  the  undertakers  to  lay 
down  any  pipe  or  other  work  in  any  land  not 
dedicated  to  public  use  without  the  consent  of  the 
owners  and  occupiers  thereof."  Section  30  enacts 
that  '*  before  the  undertakers  open  or  break  up  any 
street  they  shall  give  to  the  persons  under  whose 
control  or  management  the  same  may  be  .  •  . 
notice  in  writing  of  their  intention  to  open  or  break 
up  the  same."  Section  31  enacts  that  **  no  such 
street  shall  be  opened  or  broken  up  except  under  the 
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superintendence  of  the  persons  having  the  control  or 
management  thereof  or  of  their  officer." 

The  private  Acta  of  the  defendant  board  are 
sufficiently  dealt  with  in  the  judgment  of  Lmdley, 
li.J, 

CozenS'Hardy,  Q.C,  and  W.  M.  Cann^  for  the 
appellants. — The  road  in  question,  although  the 
plaintiff's  private  property,  is  a  ** street"  within 
Hcction  4  of  the  Public  Health  Act,  1875 :  Taylor  v. 
Cor^toration  of  OldhaiUy  25  W.  R.  179,  4  Ch.  D., 
at  p.  408  ;  Midland  Bailway  Co,  v.  WoMon^  34 
W.  R.  524,  17  Q.  B.  D.  30.  The  powers  given 
by  section  57  of  the  Act  of  1875  are  cumula- 
tive, and  do  not  cut  down  the  powers  conferred  by 
sections  54  and  16  of  the  same  Act :  see  section  341  of 
the  Act  of  1875.  Under  section  276  of  the  Public 
Health  Act,  1875,  the  defendant  board  as  a  rural 
authority  have  been  invested  by  the  Local  Govern- 
ment Board  with  the  powers  of  an  urban  authority ; 
:uid  having  the  powers  of  an  urban  authority,  they 
have  the  powers  of  surveyors  of  highways  under 
section  144,  and  the  control  of  the  highways  is  vested 
in  them  tmder  section  149.  The  defendant  board  is 
therefore  the  local  authority  having  control  of  the 
.streets  generally  in  their  district ;  and  the  restrictive 
provisions  in  the  Waterworks*  Clauses  Act,  1847,  are 
not  applicable. 

Neville^  Q,C.t  and  W,  D,  MacConkey^  for  the  re- 
spondent, the  phuntiff. — The  defendants  really  want 
to  get  the  plaintiff's  road  for  a  public  road  without 
paying  for  it.  This  road  is  not  a  "street"  within 
the  powers  conferred  by  sections  16  and  54  of  the 
Act  of  1875.  **  Street "  in  section  16  means  a  road 
running  in  front  of  a  line  of  houses.  Coverdale  v. 
Charlton,  27  W.  B.  257,  4  Q.  B.  D.  104,  is 
distinguishable,  as  there  the  road  was  a  public 
road  repairable  by  the  inhabitants  at  large.  Sec- 
tions 16  and  54  are  controlled  by  section  57, 
which  incorporates  sections  28-34  of  the  Water- 
works Clauses  Act,  1847,  wluch  restrict  the  de- 
fendants breaking  up  this  private  road  without 
iirst  obtaining  the  consent  of  the  owner,  the  plaintiff. 
Section  149  of  the  Public  Health  Act  does  not  give 
the  defendants  the  control  of  this  street,  because 
that  section  only  relates  to  streets  repairable  by  the 
inhabitants  at  large,  and  this  is  not  so  repairable. 

They  referred  to  liobinaon  v.  Barton  Local  Board, 
32  W.  R.  249,  8  App.  Cas.  798,  at  p.  801. 


Cozena-Hardy,  ^.C,  replied. 


Cur.  adv,  vult. 


Nov.  16.— LiNDLEY,  L.  J.— This  is  an  appeal  by  the 
defendants  against  an  injunction  restraining  them 
from  breaking  up  a  private  road  belonging  to  the 
X>laintiff,  and  from  laying  water  mains  along  the 
same.  The  defendants  at  one  time  asserted  that  the 
road  was  a  public  road,  but  this  point  was  decided 
against  them,  and  it  is  now  conoeded  that  the  road  is 
the  plaintiff's  private  property,  and  that  there  is  no 
public  right  of  way  over  it. 

The  defendants  are  the  Urban  Sanitary  Authority 
for  Wallasey,  in  Cheshire,  and  bv  various  private 
Acts  they  are  empowered  to  supply  the  inhabitants 
of  that  district  with  gas  and  water.  By  a  provi- 
sional order  made  in  1853  and  confirmed  by  the 
statute  of  16  Vict  c.  24,  the  PubUc  Health  Act,  1848 
(except  sections  50-109),  and  portions  of  the  Towns 
Police  Clauses  Act  (10  &  11  Vict.  c.  89),  and  of  the 
Towns  Improvements  Clauses  Act  (10  &  11  Vict.  c. 
34),  were  made  applicable  to  the  defendants'  district. 
By  t^iese  Acts  the  defendants  acqiured  the  control 
and  management  of  the  public  streets  within  their 
district,  and  8ome  powers  over  private  streets  were 
conferred  by  later  statutes:   see  the  Wallasey  Im- 


provement Acts  of  1864  (sections  29-34)  and  1B67 
Sections  2,  6,  15,  16).  By  a  private  Act  passed  in 
1858  (21  &  22  Vict.  c.  Ixiii.)  the  defendants  obtained 
power  to  supply  the  inhabitants  of  their  district  with 
gas  and  water.  This  Act  incorporated  the  Lands 
Clauses  ConsoHJation  Act,  1845,  and  the  Waterworb 
Clauses  Act,  1847  (except  sections  75-83),  and  for  the 
purposes  of  affording  such  supply  the  defendants 
were  to  be  treated  as  **imdertakers"  and  *•*  pro- 
moters of  the  undertaking  "  within  the  meaning  of 
those  Consolidation  Acts. 

The  plaintiff's  road  is  within  the  defendants' 
district.  But  the  road  beinff  a  private  road  tho 
defendants  had  no  power  unoer  any  of  the  Acts  as 
yet  referred  to,  to  break  it  up  without  his  consent 
Their  power  to  take  the  road  compulsorily  under  the 
Lands  Clauses  Act  expired  long  ago,  and  could  not 
now  be  exercised,  even  if  they  desired  to  exercise  it, 
which,  however,  they  do  not,  and  never  did. 

The  defendcmts,  as  I  understand,  admit  all  that  1 
have  stated  to  be  true.  They  contend,  however,  that 
they  have  the  power  to  break  up  the  road  and  to  lay 
water  mains  in  and  under  it  without  the  plaintiff's 
consent  by  reason  of  the  powers  conferred  on  local 
authorities  by  the  Public  Health  Act,  1875,  which  I 
now  proceed  to  examine.  Having  regard  to  the 
definition  clause  in  the  Public  Health  Act,  ISTo 
(section  4),  and  to  previous  decisions  upon  it  the 
pliuntiff's  road  is,  in  my  opinion,  a  **  street"  within 
the  meaning  of  that  Act.  Section  16  authorizes 
the  defendants  to  lay  sewers  along  ** streets" 
and  other  places.  Section  54  authorizes  them  to 
lay  water  mains  to  the  same  extent  as  they  are 
authorized  to  lay  sewers.  The  powers  conferred  by 
those  sections  are  far  greater  than  any  conferred  by 
the  defendants'  private  Acts  and  the  Acts  incorpo- 
rated with  them.  There  is  a  compensation  daase  in 
the  Public  Health  Act,  1875  (section  308)  whieli 
entitles  the  plaintiff  to  compensation  for  any  injur)* 
he  may  sustain  by  the  exercise  of  thd  powers  thos 
conferred  on  the  defendants.  Now,  unquestionably, 
if  there  were  nothing  more  in  the  Act  of  1875  these 
sections  would  justify  the  defendants  in  laying  water 
mains  along  the  plaintiff's  road  without  his  consent, 
but  on  the  terms  of  making  him  compensation  for 
any  damage  he  might  sustain  by  their  so  doinff.  But 
tiie  plaintiff  contends  that  section  54  is  controlled  and 
cut  down  by  section  57,  and  the  case  .really  turns 
upon  this  point.  Section  57,  it  will  be  observed  is  an 
enabling  section  and  not  a  restricting  section;  and  an 
enabling  section — t.e.,  a  section  conferring  additional 
powers  on  those  who  want  them — ought  not  to  be 
construed  as  a  disabling  section,  or  as  restricting  more 
extensive  powers  conferred  by  other  sections  of  tho 
same  or  any  other  statute.  Moreover,  by  section  341 
of  the  Act  of  1875,  the  powers  conferred  on  local 
authorities  by  the  Act  in  question  are  expressly  de 
clared  to  be  in  addition  to  any  other  powers  they 
may  have.  But  under  their  private  Acts  and  the 
Acts  incorporated  therewith  the  defendants  can  lay 
down  water  mains  in  the  plaintiff's  road  with  Im 
consent,  and  they  do  not  require  the  aid  of  section  57 
of  the  Public  Health  Act  of  1875  to  enable  th6mto 
exercise  the  powers  therein  mentioned.  The  defend- 
ants are  in  this  position.  They  do  not  want  to  in- 
yoke  section  57,  but  they  want  the  additional  powen 
conferred  on  them  by  section  54.  The  combined 
effect  of  the  special  Acts  and  of  sections  16,  54,  308, 
and  341  of  the  Public  Health  Act,  1875,  is,  in  my 
opinion,  to  empower  the  defendants  to  lay  water 
mains  along  the  plaintiff's  road,  making  him  aB 
proper  compensation  for  any  injury  they  may  do  to 

Much  of  the  discussion  before  us  was  addrsMed  to 
the  meaning  in  section  57  of  the  words  **  where  the 
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local  authoritjr  have  not  the  control  of  the  streets." 
These  words  appear  to  me  to  have  the  same  meaning 
as  similar  words  have  in  those  sections  of  the  Water- 
woiks  Glauses  Act,  1847  (10  &  11  Vict.  c.  17),  which 
relate  to  the  breaking  up  of  streets  by  public  authori- 
ties—viz.,  sections  28  to  34.  In  those  sections  the 
expression  '*  persons  having  the  control  of  the  streets  " 
is  apparently  used  by  way  of  contrast  to  **  owners 
and  occaj^erSf"  and  the  sheets  referred  to  as  under 
control,  are  apparentiy  public  streets  and  roads,  and 
not  pziYate  property  over  which  there  is  no  public 
right  of  way.  (See  the  definition  of  *  *  street  *'  in  sec- 
tion 2  of  the  Waterworks  Clauses  Act,  1 847. )  If  this  be 
so,  the  defendants  are  a  local  authority  having  con- 
trol of  the  streets  within  the  meaning  of  those  words, 
and  tiie  restriction,  if  any,  imposed  by  section  57  does 
not  apply  to  them.  The  restriction  placed  by  that 
section  on  those  local  authorities,  if  any,  who  fall 
within  section  54  but  have  not  control  of  the  streets 
cannot,  in  my  opinion,  apply  to  the  defendants,  who 
are  a  local  authority  havmg  control  of  the  streets. 

Were  it  not  for  the  compensation  clause  (section 
30S}  tiie  construction  which  I  put  on  the  Public 
Health  Act,  1875,  would  lead  to  great  injustice,  and 
this  circumstance  would  afford  a  strong  argument 
against  such  construction.  But,  having  regard  to  the 
compensation  clause,  no  injustice  is  done  to  the  plain- 
tiff, and  no  reason  based  on  injustice  can  be  urged  in 
favour  of  the  construction  contended  for  by  him. 
The  appeal  ought  to  be  allowed  with  costs,  and  the 
action  ought  to  be  dismissed  with  costs,  except  so  far 
as  they  have  been  increased  by  asserting  the  road  to 
be  a  public  highway,  and  those  increased  costs  the 
defendants  ought  to  pay. 

A.  L.  SMixn,  L.J. — The  question  in  this  case 
(lepends  upon  the  construction  of  some  sections  of 
the  Public  Health  Act,  1875,  and  of  the  Waterworks 
Clauses  Act,  1847,  incorporated  therewith,  the  point 
bdng  whether  the  Wallasey  Local  Board  are  entitled 
to  enter  u])on  land  which  is  the  private  property  of 
the  plaintiff  undedicated  to  the  public  use,  and  lay 
wato"  maina  and  pipes  therein  without  his  consent. 
Kekewich,  J.,  on  an  interlocutory  motion,  and 
Komer,  J.,  at  the  trial,  held  that  the  defendants  were 
not  80  entitled ;  and  the  defendant  board  appeals. 

By  section  54  of  the  Act  of  1875  it  is  enacted  *'  that 
where  a  local  authority  sirpply  wetter  within  their 
district  *^ — this  is  what  tiie  WsdJasey  Local  Board  are, 
and  do — they  shall  have  the  same  powers  and  be  sub- 
ject to  the  same  restrictions  for  carrying  water  mains 
within  or  witiiout  their  district  as  they  have  and  are 
subject  to  for  carrying  sewers  vdthm  or  without 
thetr  district.'*  By  section  16  of  this  Act  any  local 
authority  may  carry  a  sewer  through,  across,  or  under 
any  street  or  place  laid  out  or  intended  for  a  street. 
Section  4  enacts  that  the  word  **  street,''  if  not  incon- 
sistent witii  the  context,  includes  any  road,  lane,  or 
passage,  whether  a  thoroughfare  or  not ;  and  it  has 
been  held  by  authority  which  cannot  in  this  court  be 
questioned,  that  the  word  '*  street "  in  the  Act  in- 
cludes any  road,  lane,  or  passage,  whether  public  or 
private  property.  (See  the  judgment  of  Sir  George 
Jesid,  MjLf  in  Taylor  v.  Corporation  of  Oldham,  4 
Ch.  B.,  at  p.  408,  approved  of  in  this  court  in  the 
case  of  the  Midland  Railway  Co,  v.  Watton,) 

In  these  circumstances  it  appears  to  me  that  the 
land  belonging  to  the  plaintiff  through  which  the 
local  board  are  proposing  to  carry  the  water  mains  is 
a  *'  street "  within  the  meaning  of  the  Act  of  1875, 
and  that  if  it  were  not  for  section  57  of  this  Act, 
which  I  have  now  to  consider,  the  board  could  do 
what  it  proposes,  without  the  consent  of  the  plaintiff. 
Sections  16  and  54,  however,  cannot,  in  my  judgment, 
be  read  alone ;  they  must  be  read  in  conjunction  with 


section  57.  If  the  local  board  require,  as  they  do, 
the  enactments  in  section  54,  they  must  take  the 
section  coupled  with  section  57.  It  will  be  noticed 
that  sections  54  and  57  are  part  of  a  group  of  sections 
commencing  at  section  51  and  ending  at  section  70, 
in  the  Act  of  1875,  under  the  heading  of  "  Powers  of 
Local  Authority  in  Belation  to  supply  of  Water." 
When  sections  16,  54,  and  57  are  read  together  they 
read  as  follows: — "Where  a  local  authority  supply 
water  they  may  carry  a  water  main  across  or  under 
any  street  or  place  laid  out  o.r  intended  for  a  street 
and  for  this  purpose  " — ^this  is  how  I  read  the  words, 
"  for  the  purpose  of  enabling  **  in  section  57 — "  there 
shall  be  incorporated  into  this  group  of  sections  those 
provisions  of  the  Waterworks  Glauses  Act,  1847, 
which  relate : — (a)  to  the  breaking  up  of  streets  for 
the  purpose  of  laying  pipes;  (6)  to  the  communication 
pipes  to  be  laid  either  by  the  undertakers  or  by  the 
inhabitants;  (c)  to  waste  or  misuse  of  the  water 
supplied;  {d)  to  the  provision  for  guarding  against 
fouung  the  water;  and  (e)  to  the  payment  and 
recovery  of  water  rates.' ^  Upon  referrmg  to  section 
57  it  w&l  be  seen  that  these  provisions  of  the  Water- 
works Glauses  Act,  1847,  with  the  exception  of  the 
provision  relating  to  the  **  breaking  up  of  streets/* 
are  incorporated  without  any  restriction  whatever, 
whereas  the  provision  relating  to  **  breaking  up  of 
streets"  is  only  to  apply  to  those  local  authorities 
which  have  not  the  control  of  the  streets ;  and  conse- 
quentiy  if  they  have  such  control  this  one  provision  is 
not  wanted,  and,  therefore,  is  not  to  apply.  The  real 
point  in  the  case  is,  What  is  the  true  reading  of  the 
words  **  where  the  local  authority  have  not  control 
of  the  streets  "  in  this  section  ?  The  incorporated 
sections  of  the  Act  of  1847,  which  relate  to  the 
breaking  up  of  streets,  enact  that  the  undertakers 
(that  is,  the  persons  proposing  to  break  up  a  street  for 
the  purpose  of  laying  down  water  pipes)  shall  not 
break  up  any  street  except  under  the  superintendence 
of  the  persons  under  whose  control  and  management 
such  street  shall  be ;  and  impose  penalties  if  this  be 
done,  and  also  provide  for  the  reinstatement  of  the 
street  broken  up ;  and  every  undertaker  (by  section  29) 
is  expressly  prohibited  from  laying  down  any  water- 
pipe  m  any  land  not  dedicated  to  public  use  without 
the  consent  of  the  owners  and  occupiers  thereof. 

It  is  said  by  the  appellants,  the  Wallasey  Local 
Board,  that — ^inasmuch  as  they  have  the  control  of  the 
sij^ets  generally  in  their  district,  though  not  of  this 
particuhir  road  in  which  they  are  proposing  to  lay 
water  pipes,  for  that  is  the  private  property  of  the 
plaintiff,  undedicated  to  public  use — they  are  not 
a  local  authority  which  *^  have  not  the  control  of 
the  streets'*  within  the  meaning  of  section  57  of 
the  Act  of  1875,  or,  in  other  words,  that  they  are 
the  local  authority  which  have  the  control  of  the 
streets  within  the  meaning  of  the  section,  and  there- 
fore the  incorporated  sections  about  "breaking  up 
streets,"  which  include  the  29th  section,  do  not  apply 
to  them.  They  point  to  the  words  at  the  commence- 
ment of  this  section  57,  and  assert  that  it  is  an 
enabling  and  not  in  any  way  a  disabling  section.  I 
agree  ^t  this  section  and  those  incorporated  with 
it  are  in  the  main  enabling  sections ;  out  when  a 
portion  of  one  Act  is  incorporated  with  another  the 
whole  of  the  incorporated  portion,  whether  it  be 
enabling  or  disabling,  must  in  my  judgment  be  read 
together.  The  real  question,  as  before  stated,  is.  What 
is  the  true  reading  of  the  words  in  section  57, 
**  where  the  local  authority  have  not  the  control  of 
the  streets  "  ?  They  can  only  mean  one  of  two  things 
— either,  where  the  local  autiiority  have  not  the  con- 
trol of  the  streets  in  their  district  generally ;  or  where 
the  local  authority  have  not  the  control  of  the  streets 
about  to  be  broken  up.    If  it  means  the  firpt,  as  the 
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appellaots  oonfcend,  wliat  is  the  local  authority 
pointed  at  which  has  not  the  control  of  the  streets  in 
their  district  generally  ?  It  cannot  be  a^7  urban 
sanitary  authority,  for  they  have  the  control  of 
a]l  streets  in  their  district  which  are  highways 
repairable  by  the  inhabitants  at  large  (section  149). 
An  iirban  sanitary  authority,  therefore,  is  not  a  local 
authority,  which  has  not  the  control  of  the  streets 
generally.  Nor  can  it,  in  my  judgment,  be  a 
rural  sanitary  authority.  Section  54  of  the  Act 
of  1875,  which  is  the  section  dealing  with  the 
laying  down  of  water  pipes,  applies  equally  to  rural 
and  urban  sanitary  authorities,  for  section  4  enacts 
that  if  not  inconsistent  with  the  context  the  expres- 
sion **  local  authority,"  which  is  that  used  in  section 
54,  means  urban  and  rural  sanitary  authorities ;  and 
there  is  no  context  to  the  contrary.  Moreover,  why 
should  a  rural  sanitary  authority  be  unable  to  lay  down 
water  pipes  on  private  land  without  the  consent  of 
the  owner  if  an  urban  sanitary  authority,  as  the 
appellants  contend,  can  do  soP  No  answer  was 
given  to  this,  nor  do  I  apprehend  that  any  can  be 
given,  for  there  is  no  warrant  for  saying  that  a  rural 
sanitary  authority  is  in  a  different  position  to  that  of 
an  urban  sanitary  authority  when  they  desire  to  lay 
down  water  pipes.  This  difficulty  faces  the  appellants 
upon  their  construction  of  section  57,  and  it  certainly 
seems  to  me  that  they  have  been  unable  to  surmount 
it,  not  being  able  to  point  to  a  single  local  authority 
to  which  the  words  in  section  57  can  be  held  to  apply, 
if  the  section  be  read  as  they  read  it  It  appears 
to  me,  for  the  reasons  I  have  given,  the  appel- 
lants cannot  avail  themselves  of  a  rural  sanitary 
authority  to  get  themselves  out  of  the  difficulties 
they  are  landed  in,  upon  their  reading  of  the 
section. 

If,  however,  the  other  reading  be  correct,  which  is 
the  respondent's  reading— viz.,  **  Where  the  local 
authority  have  not  the  control  of  the  streets  about  to 
he  broken  up  *' — ^no  difficulty  arises.  Both  urban  and 
rural  sanitary  authorities,  which  are  the  two  autho- 
rities mentioned  in  section  54,  whidi  is  the  section 
dealing  with  laying  water  pipes,  will  be  included,  and 
everything  will  run  smoothly.  The  incorporated 
sections  deal  with  streets  proposed  to  be  broken 
up,  and  not  with  streets  in  general,  in  a  district,  and 
in  these  circumstances  I  ask.  Why  are  not  ^e  incor- 
porated sections  still  to  apply  ?  The  urban  or  rural 
sanitary  authority,  not  having  the  control  of  the 
streets  about  to  be  broken  up,  are  in  the  same  position 
as  any  other  undertakers  proposing  to  lay  down 
water  pipes  who  have  no  control  over  the  locus  in  quoy 
and  consequently  before  they  break  up  such  streets 
they  must  give  to  the  person  under  whose  control 
and  management  these  streets  are,  the  notice  provided 
by  the  incorporated  sections,  and  also,  as  they  have 
no  confh>l  over  them,  they  must  obtain  the  consent  of 
the  owners  and  occupiers.  It  will  be  noticed  that  the 
Wallasey  Local  Board,  imder  their  private  Act  of 
1858,  are  entitled  to  payment  for  the  water  they 


apply. 
Inm'^ 


L  my  judgment  it  is  only  when  a  local  authority, 
be  it  rural  or  urban,  have  the  control  of  the  street 
about  to  be  broken  up  that  the  incorporated  sections, 
which  apply  to  the  '*  breaking  up  of  streets,"  can  be 
dispensed  with.  This  reading  of  section  57,  which, 
in  my  opinion,  is  the  correct  one,  avoids  all  diffi- 
culties, and  seems  to  me  to  be  eminently  reasonable. 
It  does  not  appear  to  me  that  the  compensation 
section  in  the  Act  of  1875  (section  308)  affords  any 
real  due  to  the  construction  of  section  57.  The  local 
authority  have  or  have  not  the  power  to  enter  upon 
private  property  imdedicated  to  public  use,  to  lay 
water  pipes  wiuout  the  consent  of  the  owners  and 
occupiers.    It  is  true  that  it  would  be  most  unreason- 


able if  they  could  do  so  without  making  compensation, 
but  still  the  question  remains.  Does  the  Act  empower 
them  to  do  so  ?  In  my  judgment  it  does  not,  and  for 
the  above  reasons  I  come  to  the  conclusion  that 
the  judgment  of  Bomer,  J.,  should  be  affirmed. 
Being  of  opinion  that  this  is  the  true  reading  of  sec- 
tion 57  of  the  Act  of  1875,  Mr.  Cozens-Hardy's  point 
upon  section  341  does  not  arise.  I  have  striven  to 
adopt  the  views  of  my  brethren  in  the  case,  bat  I 
have  been  unable  to  do  so.  I  know  that  I  may  well  be 
wrong,  but  having  formed  the  opinion  I  have,  I  am 
bound  to  express  it.  I  think  the  appeal  should  be 
dismissed. 

Dayet,  L.J. — In  this  action  the  plaintiff  seeks  to 
restrain  the  local  board  from  laying  water  pipes  under 
a  certain  road,  called  Sea  View-road,  wiUiout  hii 
consent.  The  defendants  in  the  court  below  con- 
tended that  the  piece  of  land  in  question  is  a  public 
road ;  but  before  us  they  admitted  (for  the  purpose 
of  argument,  at  least)  that  it  is  the  plaintiff*s  private 
road.  They  daim  t^e  right  to  lay  their  water  pipes  in 
it  under  certain  sections  of  the  Public  Health  Act, 
1875,  and  the  question  is  whether  they  have  such  s 
right  without  the  plaintiff's  consent.  [The  Lord  Jns- 
tice  then  read  section  54  of  that  Act,  and  pro- 
ceeded : — ]  The  powers  of  the  local  authority  to 
carry  sewers  are  given  by  section  16  of  that  Act  [The 
Lord  Justice  read  the  section,  and  continued:—] 
This  power  is  very  extensive.  It  enables  the  local 
authority  tocarry  their  sewerunderany  "street "  within 
their  district  without  any  notice  or  consent,  and  under 
any  lands  within  their  district  upon  giving  notice,  if, 
on  the  report  of  the  surveyor,  it  appears  necessary. 
What  is  a  "  street "  P  By  section  4  of  the  Pnblic 
Health  Act,  1875,  it  is  enacted  that  in  this  Act,  if 
not  inconsistent  with  the  context,  the  following 
words  and  expressions  have  the  meaning^  assigned 
to  them;  and  it  is  .then  enacted  that  the  word 
**  street"  includes  any  road,  lane,  &c.,  whether  a 
thoroughfare  or  not:  see  Coverdale  v.  CharltoR, 
26  W.  R.  387,  27  Ih.  257,  3  a  B.  D.  376, 
4  lb.  104.  The  word  ** street"  in  this  section  has 
been  held  to  include  a  country  lane,  though  not  a 
street  in  the  ordinary  acceptation  of  the  word ;  and 
the  same  meaning  has  been  put  upon  the  word  as 
used  in  the  Public  Health  Act,  1875,  in  subsequent 
cases,  of  which  Fenwick  v.  Rural  Sanitary  Authority 
of  Croydon,  [1891]  2  a  B.  216,  39  W.  R.  Dig.  116,  is 
the  most  recent.  In  T^tyhr  v.  Corporation  of  Oldham 
Jessel,  M.B.,  held  that  the  word  "streets"  in  this 
Act  clearly  extends  to  places  which  are  in  all  respects 
private,  and  over  which  the  public  have  no  rights.  It 
is  to  be  observed  that  this  case  was  a  decision  on  sec- 
tion 16  of  the  Act.  In  Midland  Hail  way  Co,  v. 
Watton  the  decision  in  Taylor  v.  Corporation  of 
Oldham  was  adopted  in  the  Court  of  AppeaL  I  can 
find  no  context,  either  in  section  16  or  in  sec- 
tion 54,  inconsistent  with  our  attaching  the 
widest  meaning  to  the  word  **  street,"  and  I  sni 
therefore  of  opinion  that,  as  the  local  authority  could 
carry  their  sewers  under  this  road  without  any  con 
sent,  so,  if  the  matter  rested  there,  they  can,  under 
section  54,  carry  their  water  mains  under  it  also. 

But  it  is  said  that  section  57  restricts  or  qualifies 
the  powers  given  by  section  54.  One  must  therefore 
examine  that  section  and  the  relevant  sections  of  the 
Acts  of  Parliament  referred  to  in  it.  The  first  ol»er- 
vation  to  be  made  is  that  section  57  is  an  enabling, 
and  not  a  restrictive,  section,  but  I  agree  that  all  tbe 
provisions  in  this  group  of  sections  must  be  read 
together,  and  if,  according  to  the  true  construction  of 
section  57,  it  has  the  effect  of  restricting  the  powws 
conferred  by  the  earlier  section  we  must  give  that 
effect  to  it.  The  important  words  for  the  preewit 
purposes  are,  "With  respect  (where  the  local  an- 
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thority  have  not  the  control  of  the  streets)  to  the 
breaking  up  of  streets  for  the  purpose  of  laying 
pipes.*'  The  clauses  of  the  Waterworks  Clauses  Act, 
1^7,  referred  to  in  these  words  are  sections  28  to  34. 
These  sections  are  framed  on  the  assumption  that  the 
**  undertakers '*  (as  they  are  termed)  have  not  the 
control  or  management  of  the  streets,  and  accord- 
ingly certain  provisions  are  made  for  notice  being 
given  to  the  persons  having  such  control  or  manage- 
ment and  for  payment  of  penalties  to  such  persons  in 
case  of  non-compliance  with  the  provisions  of  the 
Act.  What  is  the  meaning  of  the  words  **  where  the 
local  authority  have  not  Uie  control  of  the  streets  *' 
in  section  57  of  the  Act  of  1875  ?  Does  it  mean 
have  not  the  control  of  the  particular  street  or  streets 
in  question  in  any  case;  or  are  the  words  used  in 
order  to  define  the  character  or  description  of  local 
aathority  to  which  the  clauses  are  made  applicable,  as 
ooe  not  having  control  of  streets  genially,  or,  in 
other  words,  not  being  a  road  aathority  ?  In  my 
opmion  this  is  the  crucial  point  for  the  decision  of 
this  case.  I  am  of  opinion  that  the  latter  is  the 
true  construction  of  the  words,  and  that  the  mean- 
ing and  intention  of  the  section  is  to  brinfi^  into 
operation,  in  the  case  of  a  local  authority  which  is 
not  itself  the  road  or  street  authority,  the  obliga- 
tion of  doing  the  work  under  superintendence  of 
the  road  aathority  and  to  bring  into  operation 
the  other  restrictions  contained  in  the  Water- 
works Clauses  Act  and  the  correlative  power  of 
the  road  authority  to  superintend  the  execution  of 
the  work.  If  this  be  the  correct  interpretation  of  the 
statute,  it  follows  that  the  portion  of  section  57  relied 
OD,  does  not  apply  to  the  Wallasey  Local  Board, 
which  is  an  authority  ha^g  the  control  of  the 
streets,  and  their  geneoral  power  under  section  54  is 
not  curtailed  or  cut  down  oy  anything  in  section  57 ; 
it  might  be  sufficient  to  say  that  I  find  a  power  given 
in  plun  words  in  section  54,  and  I  do  not  think  that 
the  plaintiff  has  shewn  sufficient  grounds  for  qualify- 
ing or  restricting  the  exercise  of  the  power  thus 
plainly  given. 

I  am  therefore  of  opinion  that  the  judgment  of  the 
learned  jodge  should  be  discharged  and  the  action 
dismissed.  This  is,  of  course,  without  prejudice  to 
any  claim  of  the  plaintiff  for  compensation  imder  sec- 
tion 308,  tiiough  it  is  not,  in  my  opinion,  necessary 
to  express  this  in  the  order. 

Solicitors,  Frith  Needhnm.  for  IF.  Danger,  Egre- 
mont;  Brook,  Freeman,  &  Batletj,  for  Wright,  Becket, 
*  Co.,  liverpooL 


From  Q.  B.  Div.       ) 
(Lord  Esher,  H.B.,  and  [  Aug.  2,  10,  1893. 

Bowen  and  Kay,  L.JJ.) ) 

Hill  v.  Thomas,  (a.) 

Highway —  Repair — Extraordinary  traffic  — Highways 
ahd  Locomotives  Amendment  Act,  1878  (41  &  42  Vict. 
c  77),  s.  23. 

"  Extraordinary  traffic,**  within  the  meaning  of  section 
2^5  of  the  Highways  and  Locomotives  Amendment  Act, 
1878,  is  not  confined  to  the  carriage  of  unusual  materials, 
nor  to  carriage  /or  unusual  purposes,  but  it  includes  all 
traffic  which,  being  exceptional  as  regards  the  ordinary 
nter  of  the  road  in  question  as  a  whole  by  all  who  use  it, 
cither  in  respect  of  its  quality,  its  quantity,  or  its 
frequency,  substantially  increases  the  burden  imposed  on 


[v.)  Beported  by  F.  G.  Buoker,  Esq.,  Barrister-at- 
Law, 


the  road  by  ordinary  traffic:,  and,  causes  damage  and 
expense  thereby  beyond  whcU  is  common. 

The  object  of  the  section  is  not  to  prohibit  extraordinary 
traffic,  but  to  throw  the  expense  of  repairing  dartiage  done 
thereby,  on  those  who  cause  it. 

Pickering  Lythe  East  Highway  Board  v.  Barry,  3p 
W.  R.  246,  8  Q.  B.  D.  59^  disapproved. 

Appeal  from  a  decision  of  a  divisional  court  on  a 
special  case  stated  by  justices  for  the  county  of 
Pembroke. 

On  the  lOth  of  September,  1892,  an  information 
was  laid  by  William  Thomas,  the  surveyor  of  the 
Pembroke  District  Highway  Board,  under  section  23 
of  the  Highways  and  Locomotives  Act,  1878,  seeking 
to  make  Messrs.  Hill  &  Co.  liable  in  respect  of  extra- 
ordinary expenses  incurred  by  the  highway  board  in 
repairing  a  certain  highway  called  the  Angle-road, 
by  reason  of  damage  caused  by  excessive  weis^ 
passing  along  the  same,  and  by  extraordinary  tn&c 
thereon,  which  weight  and  traffic  it  was  alleged  had 
been  conducted  by  or  under  the  order  of  Hill  &  Co. 
It  appeared  that  Hill  &  Co.,  who  were  contractors, 
undertook  to  construct  a  battery  for  the  Government 
at  Angle  Bay,  Pembrokeshire,  and  in  the  execution  of 
this  work,  which  continued  from  January,  1890,  till 
April,  1892,  they  carried  in  carts  over  tiie  road  in 
question  8,050  tons,  in  9,000  loads,  of  shingle  and 
cement.  Previously  to  this  the  ordinary  traffic  on  the 
road  had  consisted  of  the  conveyance  of  agrioultund 
produce,  and  also  of  the  conveyance  of  bricks  from 
certain  brickworks  bdonging  to  a  Mr.  Mirehouse. 
During  the  period  in  question  the  roadway  was  very 
considerably  cut-up  and  damaged. 

The  justices,  before  whom  the  information  was  heard^ 
found  that,  though  the  traffic  carried  on  by  Hill  &  Go. 
was  a  great  addition  to  the  usual  total  of  the  traffic,  yet 
the  ci^  conveying  their  materials  did  not  cany  greater 
weights  than  those  usually  carried  for  agnoultoral 
and  otiier  purposes  in  the  neighbourhood ;  and  there- 
fore they  were  of  opinion  that,  independently  of  such 
increase  of  traffic,  there  was  no  proof  of  excessive 
weights  having  been  earned  over  tbe  highway ;  but 
they  regarded  the  traffic  in  question,  inasmuch  as  it 
was  carried  on  for  the  unusual  purpose  of  the  building 
of  a  Government  fort,  as  being  extraordinary  traffic. 
The  justices  assc»ssed  the  extraordinary  expenses,  for 
which  they  considered  Hill  &  Co.  to  be  liable,  at 
£105,  and  they  ordered  them  to  pay  that  sum  to  the 
surveyor  for  and  on  behalf  of  the  nighway  board. 

Hill  &  Co.  being  desirous  to  appeal,  the  Justices 
stated  a  special  case  embodying  the  above  findings 
for  the  opinion  of  the  High  Court. 

The  Queen's  Bench  Division  (Yaughan  Williams 
and  Bruce,  JJ.)  held  that  the  facts  found  by  the  jus- 
tices did  not  justify  the  order  which  they  nad  made, 
and  they  gave  judgment  in  fovour  of  Hul  &  Co.,  but 
allowed  the  surveyor  leave  to  appeal. 

Manisty,  for  the  appellant,  the  surveyor. 

Roskill  (O.  M.  Atkinson  with  him),  for^the  respond- 
ento.  Hill  &  Co. 

Aug.  10.— The  judgment  of  the  Court  (Lord 
EsHEB,  M.B.,  and  Bowen  and  Kay,  L.JJ.)  was 
read  by 

BowBN,  L.J. — ^The  most  important  question  we 
have  to  consider  is  the  true  meaning  to  be  placed  on 
the  words  **  damage  caused  by  extraordinary  traffic." 
We  may  begin  by  observing  that  the  object  of  the 
section  is  not  to  prohibit  extraordinary  traffic,  but  to 
lay  the  extra  expense  of  damage  done  by  such  traffip 
to  the  road,  on  the  right  shoulders— namely,  upon 
those  who  caused  the  damage  and  to  whose  boiefit  it 
enured.  The  section,  in  the  second  place,  dis- 
tinguishes between  **  excessive  weight  **  and  **  extra- 


86 


THE  WEEKLY  REPORTER. 


[Deo.9,18dd.] 


Vol.  XML 


CouKT  OF  Appeal. 


Hnx  V.  Thomas. 


CouBT  of  Appeal. 


ordinary  traffic."  The  damage  done  by  "extraordi- 
nazy  traffic"  may,  therefore,  in  the  eyes  of  the 
Leglislature  differ  from  that  done  by  **  exceeeive 
weight."  Traffic,  thirdly,  is  a  nomen  colledivum — a 
oollectiTe  term — a  noun  of  multitude.  It  does  not,  like 
^*  excessive  weight,"  apply  merely  to  the  cargo 
carried  by  a  single  rehide ;  it  is  large  enough  to 
include  the  continuous  or  repeated  user  of  the  road 
by  various  vehicles  belonging  to  one  owner.  Finally, 
extraordinary  tr^&c,  ckSCorcOng  to  the  plain  use  of 
language,  is  traffic  which  is  not  of  the  common  order 
of  traffic.  TEtkmg  all  these  considerations  together, 
especially  when  we  remember  that  the  object  of  the 
section  is  to  provide  for  the  expense  of  such  extra- 
ordinary traffic  as  does  damage  to  a  highway,  we 
arrive  at  the  following  result — ^viz.,  that  **  extra- 
ordinary traffic,"  as  distinguished  from  **  excessive 
weight,"  will  include  all  such  continuous  or  repeated 
user  of  the  road  by  a  person's  vehicles  as  is  out  of  the 
common  order  ctf  traffic,  and  as  may  be  calculated  to 
damage  the  highway  and  increase  the  expenditure  on 
its  repair.  Why  should  the  singularity  of  the  pro* 
duct  carried  or  the  singularity  of  the  purpose  for 
which  it  is  carried  be  the  sole  criterion  of  the  applic- 
ability of  a  section  the  scope  of  which  is  what  we  have 
said  ?  To  confine  it  in  tins  way  would  be  to  deprive 
the  legislation  of  half  its  practical  value,  and 
arbitrarily  to  limit  it  to  a  few  oases  of  user  not  a  whit 
more  deserving  of  relief  than  others.  It  is  true  that 
extraordinary  traffic  is  a  traffic  to  be  specifically  dis- 
ting^uished  from  other  traffic  by  the  section ;  but  the 
distinction  cannot  solely  depend  on  the  unusual 
character  of  articles  carried,  but  rather  on  the  effect 
which  the  carriage  of  the  particular  articles,  call 
them  by  whatever  name  or  classification  one  will, 
may  presumably  be  expected  to  have  upon  the  road. 
If  so,  extraordinary  traffic  is  really  a  carriage  of 
articles  over  the  road,  at  either  one  or  more  times, 
whidi  is  so  exceptional  in  the  quality  or  quantity  of 
articles  carried,  or  in  the  mode  or  time  of  user  of  the 
road,  as  substuitially  to  alter  and  increase  the  burden 
imposed  by  ordinary  traffic  on  the  road,  and  to  cause 
damage  and  expense  thereby,  beyond  what  is  common. 

Under  this  wider  interpretation  the  section  becomes 
consistent  and  reasonable.  If  it  be  an  exceptional 
user  of  the  highway  that  really  has  caused  the  mis- 
c^ef ,  why  should  me  relief  be  given  only  in  cases  of 
articles  of  an  exceptional  quality  or  nature,  and  not 
to  all  exceptional  cases  whatever,  which  increase  the 
burden  of  the  road,  especially  when  we  bear  in  mind 
that  extraordinary  traffic  is  treated  by  the  Act  of 
Parliament  as  a  different  thing  from  excessive  weight, 
and  that  the  term  **  extraordinary  "  is  used  earlier  in 
the  section  as  applicable  to  what  is  unusual  in 
amount  ?  Let  us  take  some  of  the  obvious  instances 
which  (upon  such  a  construction)  wiU  fall  within  the 
section.  A  contractor  builds  a  large  house,  or  factory, 
or  church,  and  by  so  doing  temporarily  increases  the 
user  of  the  road  in  a  way  that  ends  by  damaging  the 
road  itself.  Why  should  he  not  pay  for  the  extra  use 
of  the  road  ?  It  is  argued  that  he  ought  not  to  pay 
because  he  is  only  using  the  road  in  a  lawful  way. 
If  he  used  it  in  any  other  way  he  would  be 
indictable  for  a  nuisance.  But  this  section  of  the 
Act  of  Parliament,  as  we  have  seen,  is  not  intended 
only  to  prevent  unlawful  user;  it  applies  also  to 
damage  caused  by  legitimate  and  proper  user:  see 
per  Baggallay,  L.J.,  in  Lord  Aveland  v.  Lucas,  28 
W.  E.  571,  5  C.  P.  D.  351. 

It  is  argued  that  he  is  only  carrying  over  the  road 
the  same  substance  as  that  which  other  people 
ordinarily  carry.  Here,  again,  the  answer  is  that  the 
section  is  not  penal,  but  remedial  and  recuperative,  and 
that  it  is  because,  l^ough  he  carries  ordinanr  articles, 
he  does  not  carry  them  m  the  manner  or  on  the  limited 


number  of  occasions  in  and  on  which  other  people 
carry  them,  and  because  the  frequency  of  his  travels 
over  the  road  has  caused  the  sx>ecial  mischief  to  the 
road,  that  such  frequency  constitutes  in  itself  a  reason 
why  he  should  pay  more  than  his  neighbour.  Such 
an  interpretation,  which  makes  the  relief  commen- 
surate with  the  damage  done  and  places  it  on  the 
shoulders  which  actually  cause  the  damage,  gets  rid 
of  all  the  minute  discussions  as  to  whether  the  cargo 
carried  is  or  is  not  of  a  nature  ordinarily  carried  in 
the  neighbourhood;  the  nature  of  the  cargo  and 
purpose  for  which  it  is  carried  being  matters  which 
may  indeed  throw  light  on  the  user  of  the  road,  and 
thus  have  a  bearing  on  the  question  whether  the 
traffic  is  or  is  not  extraordinary,  but  which  do  not 
form  any  absolute  factors  in  the  definition  of  **  extra- 
ordinary traffic."  It  is,  however,  important  to 
recollect  that  the  section  does  not  mean  that  a  man 
is  to  be  mulcted  merely  because  he  uses  a  road  more 
than  others  do,  even  if  it  be  his  own  user  which  has 

Produced  the  mischief  to  ih.e  road.  The  traffic  must 
e  extraordinary  as  rogards  the  ordinary  user  of  the 
road  as  a  whole  by  all  who  use  it,  and  not  merely 
large  as  regeords  the  traffic  put  on  the  road  by  otiier 
persons.  Such  is  the  conclusion  as  to  the  meaning  of 
the  section  at  which  one  would  reasonably  arrive  in- 
dex>endently  of  decided  cases.  Is  there  anything  in 
the  state  of  tiie  authorities  that  tends  to  a  diffearent 
view? 

The  first  case  to  be  noticed  is  that  of  WiUiams  v. 
Davias,  44  J.  P.  347.  The  defendant  had  bought 
timber  near  a  railway  station  which  was  conveyed 
in  wagons  in  sixty-seven  loads  between  Christmas 
and  March.  The  timber  was  purchased  in  the  ordinary 
course  of  businesss,  but  the  67  loads  of  timber  were  a 
greater  number  of  timberloads  than  usually  passed 
over  the  roads  in  question  in  three  consecutive  months, 
and  the  heavier  loads  were  heavier  than  the  loads  of 
ordinary  agricultural  produce.  The  magistrates  held 
that  the  sixty-seven  loads  of  timber  were  in  the 
aggregate  excessive  weight  and  extraordinary  traffic. 
lie  Court  of  Queen*s  Bench  (Lush  and  Bo  wen,  JJ.) 
held  that  the  justices  were  right.  *'  What  the  traffic 
was  to  be  compared  with,"  said  Lush,  J.,  **  was  the 
ordinary  traffic  along  the  road,"  and  the  fact  that  the 
timber  was  the  natural  produce  of  the  land  did  not 
prevent  the  traffic  being  held  as  extraordinary.  In 
Lord  Aveland  v.  Lucas  all  that  was  detennined 
was  that  a  traction  engine  drawing  two  wagons  for 
the  carriage  of  material  and  goods  used  for  ordinary 
purposes  on  the  estate  of  the  defendant  was  not  pre- 
vented from  being  extraordinary  traffic  by  the  fact 
that  the  engine  was  of  less  weight  than  was  allowed 
by  the  Act  and  had  its  wheels  constructed  in  conform- 
ity with  the  Act.  Grove,  J.,  indeed,  thought  that  the 
weight  and  character  of  the  traffic,  not  the  amount 
of  the  user  to  which  the  road  is  subjected,  was  the 
criterion.  This  was  not  necessary  for  the  decision  of 
the  case.  But  Lindley,  J.,  considered  that  the  words 
"extraordinary  traffic"  meant  extraordinary  with 
reference  to  the  ordinary  use  and  traffic  upon  and 
over  the  road.  In  the  Court  of  Apx)eal  the  jud^ont 
was  affirmed,  but  no  expressions  were  used  which  in 
any  way  directly  determine  the  precise  point  now  in 
question,  except  that  the  court  point  out  (see  jmt 
Baggallay,  L.J.)  that  the  Act  of  Parliament  U 
intended  to  apply  to  cases  where  the  user  of  the  roail 
has  been  rightful  and  legitimate.  In  the  case  of 
Wallington  v.  Hoskins,  29  W.  B.  152,  6  Q.  B.  D.  206, 
Lord  Coleridge,  C.J.,  and  Field,  J«,  held  that  the 
traffic  was  not  extraordinary,  and  affirmed  this  por- 
tion of  the  finding  of  the  justices.  The  justices  had 
also  foimd  that  the  weights  were  excessive,  and  ihis^ 
I)ortion  of  their  order  the  court  reversed.  But  the 
traffic  in  question  consisted  in  the  carriage  of  stone  in 
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hcsyy  loads;  with  respect  to  this  the  jostioes  found 
thai  the  carnage  of  stooe  was  an  ordinary  and  recog- 
nised industry  of  the  place,  and  do  not  appear  to  have 
lonnd  that  it  was  carried  in  any  unusual  manner  or 
quantity,  even  as  regarded  the  particular  roads  in 
question.  It  is  difficult  to  see  that  the  case  in  any 
way  governs  the  present,  and  Lord  Coleridge,  C.J., 
adq>te  the  view  of  Lindley,  J.,  in  Lord  Aveland  v. 
Lwa$,  that  *'  extraordinary  "  is  a  term  iised  with  refer- 
enos  to  the  ordinary  use  and  traffic  on  the  road.  In 
Reg,  y.  WiUtamson,  46  J.  P.  d05,  the  respondent,  who 
waa  owner  of  ironstone  mines,  sent  his  traffic  to  the 
nulway  station  in  carts  of  the  ordinary  size  and  weight, 
bat  which  made  about  seventy  journeys  a  day.  The 
oth«  traffic  was  agricultural,  and  very  small.  It  was 
held  by  Grove  aj^  Lindley,  JJ.,  that  the  justices 
were  wrong  in  finding  that  the  defendant  caused  ex- 
traordinary traffic  merely  because  he  had  many  carts 
to  send.  It  ia  not  dear  that  the  traffic  in  question 
was  found  by  the  justices  to  be  anything  beyond  what 
the  road  was  accustomed  to  bear,  although  the  greater 
portion  of  the  traffic  on  the  road  was  no  doubt  pro- 
duced by  the  appellant.  If  the  justices  had  found 
the  traffic  caused  by  the  defendant  to  be  beyond  the 
ordinary  user  of  the  road,  and  to  have  occasioned  the 
damage,  their  finding,  we  think,  would  have  been 
corrtct,  and  ought  not  to  have  been  disturbed.  We  do 
not,  however,  see  clearly  that  the  justices  did  so  find, 
"lam  disp<Med  to  say,"  says  Lindley,  J.,  **that 
there  may  be  cases  where  the  use  of  the  highway  is 
10  frequent  and  incessant  as  to  amount  to  extraordi- 
nary traffic  iNevertholess  the  mere  fact  that  one  person 
tises  a  highway  more  than  another  is  no  reason  for  call- 
ing it  extraordinary  traffic  on  the  part  of  that  person." 
In  Pickering  Ltfthe  East  Highway  Board  v.  Barry ^  30 
W.  B.  246.  8  Q.  B.  D.  59,  materials  for  building  a 
house  were  carried  by  the  defendant  over  a  highway 
the  ordinary  traffic  of  which  was  agricultural  traffic. 
For  several  months  carts  containing  heavy  bailding 
materials  were  almost  daily  on  the  road,  and  the 
wei^its  of  the  loads  was  such  that  the  drivers  of  the 
carts,  when  going  downhill,  were  frequently  obliged 
to  ^dopt  exceptional  means  to  take  the  strain  off  the 
hones.  Here  was  a  case  in  which  beyond  all  ques- 
tion ^e  damage  done  to  the  highway  by  the  traffic 
woald»  according  to  the  view  suggested  as  to  the 
proper  construction  of  the  Act,  have  been  done  by 
extraordinary  traffic.  Tho  justices,  however,  con- 
sidered that  section  23  of  tho  Act  did  not  apply 
in  a  case  where  the  damage  was  caused  by  an  extra- 
ordinary quantity  of  traffic  which  differed  not 
materially  in  character,  but  chiefly  in  its  weight  and 
amount  from  the  traffic  to  be  expected  on  the  high- 
ways, dting  the  authority  of  Grove,  J.,  in  Lord 
Aveland  v.  Lucas.  The  Queen's  Bench  Division  (Grove 
and  Lopes,  JJ.)  refused  to  disturb  their  finding. 
*'  The  tiaffic,"  says  Grove,  J.,  **  in  this  case  was  only 
a  greater  amount  of  the  same  traffic  as  was  used 
before  on  the  road."  **I  think,"  says  Lopes,  J., 
''the  Legislature  intended  something  unusual  in 
weight,  or  extraordinary  in  the  kind  of  traffic,  either 
as  compared  with  what  is  visually  carried  over  roads 
of  the  same  nature  in  the  neighbourhood  or  as  com- 
pared with  that  which  the  road  in  its  ordinary  and 
fair  use  may  be  reasonably  subjected  to.  It  would 
aot  be  sufficient  to  compare  the  weight  and  traffic 
oomjdained  of  with  traffic  usually  c^irricd  on  the 
parlacolar  road;  it  might  be  the  traffic  was  usually 
of  ths  Hghtest  ^d,  but  surely  the  Legislature  never 
intended  that  a  man  was  not  to  use  the  road  for 
carrying  materials  for  building  a  dweUing-house, 
farmhouse,  or  bam,  provided  he  used  it  in  a  reason- 
able way  for  those  purposes."  There  is  a  difficulty  in 
reconciling  this  language  with  the  decision  in 
Willianu  ▼.  Davies,  and  it  seems  to  us,  with  defer- 


ence, that  Lopes,  J.,  assumed,  without  sufficient 
justification,  that  the  object  of  the  Legislature  was 
to  prevent  extraordinary  traffic,  whereas  its  only 
object  is  to  throw  on  the  person  who  causes  such 
traffic  the  duty  to  pay  for  the  damage  it  does  the 
road.  If  this  is  the  true  view,  the  question  is  not 
what  is  a  reasonable  use  of  the  road,  but  what  is 
its  ordinary  use.  It  would  seem,  therefore,  that  the 
decision  in  the  Pickering  cctae  is  based  on  an  imperfect 
view  of  the  Act  of  Parliament.  In  Raglan  Hi/jhway 
Board  v.  Monmouth  Steam  Co.,  46  J.  P.  598,  there 
were  large  woods  which  came  to  maturity  in  a  grouj) 
of  twenty  parishes  after  ten  to  seventeen  years*  growth. 
One  or  other  wood  was  cut  every  year,  and  the  timber 
hauled  over  one  or  other  highway  each  winter.  Tho 
justices  found  that  the  traffic  was  not  extraordinary, 
it  being  the  ordinary  trade  of  the  district  carried  on 
in  the  ordinary  manner.  This  decision  was  aflirmed 
by  the  Queen's  Bench  Division  (Gbove,  Lopes,  and 
Bowen,  JJ.).  In  Meg.  v.  EUiSy  30  W.  E.  613,  8 
Q.  ^.  X).  466,  the  road  was  broken  down  by  a  trac- 
tion engine  with  trucks,  which  made  several  days 
two  journeys  a  day  upon  it.  It  was  held  by  Field 
and  Bowen,  JJ.,  that  the  traffic  was  extraordinary 
traffic.  In  Whitebread  v.  Seuenoaka  Highway  Board^ 
[1892]  1  Q.  B.  8,  40  W.  R.  Dig.  94,  the  expenses 
were  incurred  in  consequence  of  stone  having  been 
carted  by  the  defendant  from  a  quarry  along  the 
road,  which  was  an  ordinary  country  road,  used  for 
ordinary  light  country  traffic,  and  which  had  never 
been  adapted  for,  or  made  up  to  bear,  heavier  traffic. 
Stone  traffic  was  a  recognized  business  in  the  neigh- 
bourhood, but  was  not  the  ordinary  or  recognized 
traffic  of  the  road  in  question.  It  was  held  by 
Mathew  and  A.  L.  Smith,  JJ.,  that  the  justices  were 
right  in  finding  the  traffic  to  be  extraor^nary.  This 
case  seems  to  us  not  to  be  reconcilable  with  ike  deci- 
sion of  Grove  and  Lopes,  JJ.,  in  Pickering  Lythc 
East  Highway  Board  v.  Barry ^  and  A.  L.  Smith,  J., 
apx)ears  to  have  dissented  from  the  language  used  by 
Xicmes,  J.,  in  the  last-mentioned  case. 

Li  this  state  of  the  authorities,  and  in  the  absence 
of  any  decision  by  the  Court  of  Appeal,  it  may  be 
assumed  that  we  are  entitled  to  deal  with  the  section 
upon  principle,  and  it  is  certainly  desirable  to  lay 
down  for  the  future  some  clear  and  intelligible  canon 
which  shall  guide  the  magistrates  in  their  interpreta- 
tion of  the  law ;  and  for  the  reasons  given  above  the 
true  interpretation  appears  to  be  that  which  has 
been  already  explained. 

It  .  remains  to  be  considered  what  is  the  true 
effect  of  the  magistrates'  finding  in  this  case. 
The  ordinary  traffic  of  the  road  in  question  be- 
fore the  contractors*  traffic  was  brought  over  it 
consisted  of  agricultural  produce  and  materials,  and 
the  conveyance  of  bricks  from  an  adjacent  brick 
works  by  Mr.  Mirehouse.  In  January,  1890,  tho 
contractors  began  to  construct  a  battery  at  a 
Government  fort.  Their  materials  consisted  of 
shingle  and  cement,  which  the  contractors  brought 
by  sea  in  barges  and  carted  over  the  road  in  question. 
The  justices  found  that  the  total  quantity  of  the 
materials  was  a  very  great  addition  to  the  usual  total- 
traffic,  and  that  the  road  was  cut  up  and  expenditure 
incurred  in  consequence  of  this  unusual  traffic.  On 
the  facts  stated  the  justices  were  of  opinion  **that 
none  of  the  carts  convoying  the  contractors'  materials 
carried  greater  weights  than  those  usually  carried  for 
agricultural  and  other  purposes  in  the  neighbour- 
hood," and,  therefore,  that  there  was  no  proof  before 
them  **  of  excessive  weights  having  been  carried  over 
the  highway  by  tho  contractors  otherwise  than  by  the 
great  increase  of  carting  hereinbefore  mentioned," 
but  they  **  regarded  tho  traffic,  as  being  carried  on  for 
the  unusual  puqiose  of  the  building  of  a  Government 


88 


THE  WEEKLY  REPORTER.       [d«.».mq8.]        V0I.XLIL 


CJouKT  OF  Appeal. 


liBE  V,  BXTTLEB. 


€k>iTBT  OF  Appeal. 


fort,  as  extraordinary."  If  by  this  the  ma^iistrates 
meant  to  find,  as  we  rather  gather  that  the  Diyisional 
Court  believed,  that,  the  purpose  for  which  the  traffic 
was  called  into  existence  being  unusual,  the  traffic 
must  necessarily  be  extraordinary  within  the  meaning 
of  the  Act,  it  would  be  difficult  to  justify  their  deci- 
sion. But  exceptional  purposes  may  have  a  tendency 
to  produce  and  may  explam  and  account  for  excep- 
tional traffic ;  and  in  that  sense  the  unusual  character 
of  the  object  may  bear  on  the  question  of  increase 
of  traffic.  Taking  the  case  stated  by  the  justices  in 
its  fair  and  obvious  meaning,  we  think  that  the  justices 
found,  and  meant  to  find,  that  there  was  an  excep- 
tional increase  of  traffic  produced  by  a  cause  which, 
being  itself  exceptional,  explained  and  accounted  for 
such  increase,  and  that  the  mcrease  of  traffic  was  one 
that  damaged  the  road  and  gave  rise  to  extra  expense. 
This  seems  to  justify  their  fioding  that  the  traffic  was 
extraordinary  within  the  meaning  of  the  Act.  Their 
decision,  therefore,  appears  correct,  and  the  appeal 
ought  to  be  allowed,  with  costs  here  and  below. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Fidd,  RoacoCf  &  Co. 

Solicitors  for  the  respondent,  Bridges,  Sawtcll,  Hey- 
woody  &  Co. 


From  Q.  B.  Div.        ) 
(Lord  Esher,  M.R.,  and  [  Aug.  2,  1893. 

Bo  wen  and  Kay,  L.JJ.) ) 

Lee  v.  Butler,  (a.) 

Sale  of  goods — Agreement  for  hire  of  furniture — 2>/«- 
poaition  by  hirer — Possession  of  goods  with  consent  of 
owner^Fadors  Act,  1889  (52  <fc  53  Vict.  c.  45),  s.  9. 

An  agreement  for  tlie  hire  of  furniture,  providing  that 
the  hirer  shall  pay  certain  sums  at  certain  dates  by  way 
of  rent,  and  that,  after  all  such  payments  have  been  made, 
the  furniture  shall  be  the  absolute  property  of  the  hirer, 
but  that  no  property  in  the  furniture  other  them  as  tenant 
shall  vest  in  the  hirer  until  the  whole  of  such  payments 
have  been  made,  is  an  agreement  to  buy  goods  within  the 
meaning  of  section  9  of  the  Factors  Act,  1889.  There- 
fore, wliere  the  hirer  under  such  an  agreement  sells  and 
delivers  the  furniture  to  a  person  who  takes  the  same  in 
good  faith  and  without  notice  of  the  right  of  the  owner, 
such  sale  and  delivery  is  valid. 

Appeal  from  a  judgment  of  Wright,  J.,  in  an 
action  of  detinue. 

By  an  agreement  in  writing,  made  between  W.  £. 
Hardy  and  Uin.  H.  0.  Lloyd,  thereinafter  called  the 
hirer,  the  said  Hardy  agreed  to  let  on  hire,  and  the 
hirer  agreed  to  take  on  hire,  certain  household  furni- 
ture. The  hirer  agreed  to  pay  the  said  Hardy,  as 
and  by  way  of  rent  for  the  hnre  and  use  of  the  said 
furniture,  certain  sums  of  money  at  certain  specified 
dates.  She  further  agreed  that  she  would  not,  during 
the  continuance  of  £e  agreement,  remove  the  said 
furniture  from  her  dwelling-house  without  the  consent 
in  writing  of  the  said  Hardy.  She  further  agreed 
that  she  would,  during  the  continuance  of  the  agree- 
ment, duly  pay  all  rent,  rates,  and  taxes  in  respect  of 
her  said  dwelling-house.  It  was  provided  that,  in 
case  of  any  defaiHt  on  the  part  of  the  hirer,  the  said 
Hardy  might  take  possession  of  the  said  furniture, 
and  that  in  such  case  all  moneys  paid  by  her  before 
such  default  should  be  applied  as  payment  on 
iuxM>unt  of  hire  and  not  as  part  payment  of  the  price. 
The  said  Heordy  agreed  that  when  and  so  soon  as  the 

(a.)  Beported  by  F.  G.  RucKER,  Esq.,  Barrister-at- 
Ljiw. 


said  hirer  should  have  well  and  truly  made  all  pay- 
ments of  rent  thereinbefore  reserved,  and  performed 
all  the  stipulations  and  agreements  thereinbefore  on 
her  part  contained,  the  rents  or  payments  therein- 
before mentioned  and  reserved  for  the  said  famiture 
should  thereupon  cease,  and  the  furniture  should 
thenceforth  be  and  become  the  sole  and  absolute  pro- 
perty of  the  said  hirer.  But  it  was  expressly  debuiied 
and  agreed  that  no  property  or  interest  in  the  said 
fiuniture  other  than  as  tenant  aforesaid  should  vest 
in  the  said  hirer  until  the  whole  of  the  said  payments 
of  rent  thereby  reserved  should  have  been  actually 
made  by  her  as  thereinbefore  provided. 

Before  the  whole  of  the  said  payments  of  rent  had 
been  made,  Mrs.  Lloyd  sold  ana  aelivered  the  furni- 
ture to  the  defendant,  who  bought  and  received  tiie 
same  in  good  Mth  and  without  notice  of  any  lieo  on 
the  part  of  Hardy  or  anyone  else. 

The  plaintiff,  to  whom  Hardv  had  for  value  assignfld 
all  his  right  and  interest  imaer  the  aforesaid  agiee- 
ment,  brought  this  action  against  the  defendant  for 
the  wrongful  detention  of  his  ^^oods  and  chattels. 

The  defendant  relied  for  his  defence  on  sections 
of  the  Factors  Act,  1889,  which  is  as  follows:— 
*'  Where  a  person,  having  bought  or  agreed  to  bay 
goods,  obtains  with  the  consent  of  the  seller  posses- 
sion of  the  goods  or  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by  that  person  or  by 
a  mercantile  agent  acting  for  mm  of  the  g^oods  or 
documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  imder  any  agreement  for  sale, 
pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice 
of  any  lien  or  other  right  of  the  original  aellsr  in 
respect  of  the  ffoods,  shall  have  the  same  eflBact  as  if 
the  person  ?nfi.&ng  the  delivery  or  transfer  wers  a 
mercantile  a«^t  in  possession  of  the  goods  or  docu- 
ments of  titte  with  the  consent  of  the  owner." 

By  section  2,  sub-section  1,  a  disposition  of  goodi 
by  a  mercantile  agent,  who  is  in  possession  of  them 
with  the  consent  of  the  owner,  in  the  ordinary  coone 
of  business  to  a  person  who  takes  them  in  good  faith, 
is  as  valid  as  if  it  had  been  expressly  authorized  by 
the  owner. 

At  the  trial  before  Wright,  J.,  without  a  jury,  the 
learned  judge  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Lynch,  for  the  plaintiff. 

e.  L.  AUenborough  {Willis,  Q.C.,  with  him)  for  the 
defendant. 

Lord  EsHEE,  M.B. — ^This  is  a  very  plain  case. 
raising  a  point  which  I  think  the  Lenslature  must 
have  had  before  them  when  they  passed  this  section. 

tHis  lordship  read  section  9.]  l£rs.  Lloyd  agreed  U* 
»uy  these  goods,  and  the  goods  were  put  into  her 
possession  with  the  consent  of  the  owner.  She  has 
sold  and  delivered  them  to  the  defendant,  who 
bought  them  without  notice  that  they  were  not  hers, 
and  acted  in  good  faith.  I  am  of  opinion  that  section 
9  was  intended  to  include  this  very  kind  of  case. 
The  apfieal  therefore  fails.  « 

BowEN,  L.J. — ^I  am  of  the  same  opinion. 

Eay,  L.J. — I  also  am  of  the  same  opinion.  The 
consideration  of  the  terms  of  this  agreement  ehow$ 
that  it  is  an  agreement  for  the  purchase  of  this  furni- 
ture. Bmng  an  agreement  to  buy  goods,  it  olearly 
comes  within  the  words  of  the  section,  whioh,  I  pre- 
sume, was  passed  for  the  purpose  of  hitting  theie 
hiring  agreements. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Alfred  Ashley. 

Solicitor  for  the  defendant,  John  AUenborough. 
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July  18,  1893. 


From  Q.  B.  Div.  \ 
(Lord  Ether,  M.B.,  and  ' 
Bowen  and  Kay,  L.J  J.)  j 

Oriental  Steamship  Co.  (Limited)  v.  Tylob 
AND  Another,  (a.) 

Ship  —  Charier-party  — Advanced  freight  —  One-third 
freight  to  he  paid  on  signing  hilU  of  lading^^Lcss  of 
skip^Bight  to  advanced  freight. 

By  a  charier-party  it  vxu  agreed  tJuit  the  ship  should 
luad  a  cargo  of  coals  and  deliver  the  same  at  tfie  port  of 
dedimUiott  on  being  paid  freight  on  bill  of  lading 
QHantUy,  one-third  of  the  freight  to  be  paid  on  signing 
hills  of  lading,  less  three  per  cent,  for  interest,  insurance, 
(£*c,  €md  the  remainder  on  unloading,  in  cash  ;  the  captain 
or  agent  to  sign  bills  of  lading  for  weight  put  on  board 
iu  presented  to  him,  according  to  the  railway  or  dock 
wmpany's  weight,  within  twenty-four  hours  after  the 
wais  were  an  board. 

Shortly  after  the  ship  had  sailed  she  sank  with  her 
cargtt,  Tlie  bilts  of  lading  had  not  then  been  presented 
hy  the  charterers  for  signature,  nor  had  the  advanced 
Jreight  been,  paid. 

Held,  that,  under  the  charter-party,  the  charterers 
were  bound  to  present  bills  of  lading  for  signature  by  the 
ca^ain  or  agent  ho  as  to  entitle  the  shipowners  to  be  paid 
ike  advanced  freight ;  that  this  obligation  was  not  affected 
hy  the  loss  of  the  ship ;  and  that,  therefore,  the  ship- 
owners could  recover  the  amount  of  tlie  advanced  freight 
as  damages  for  breach  of  the  contract  to  present  bills  of 
lading. 

Smith,  Hill,  &  Co.  v.  Pyman,  Bell,  &  Co.,  39  W,  R, 
466,  [1891]  1  Q.  B.  742,  distinguished. 

Appeal  from  the  judgment  of  Pollock,  B.,  in  favour 
of  the  defendants  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  by  shipowners  against  charterers  to 
recover  £374  for  advanced  freight,  or,  in  the  alterna- 
tive, for  damages  for  not  presenting  bills  of  lading 
for  signature.  The  defendants  counter-claimed  for 
the  pice  of  bunker  coal  supplied  by  them  to  the 
ship. 

By  the  charter-party,  under  which  the  plaintiffs* 
steamship  De  Fedele  Frimavesi  was  chartered  to  the 
defendants,  who  were  coal  merchants  at  Cardiff,  it 
was  agreed  that  the  ship,  should  proceed  to  Cardiff 
and  there  load  a  cargo  of  coals,  and,  being  so  loaded, 
(thould  proceed  to  Barcelona  and  there  deliver  the 
lame  as  ordered  **on  being  paid  freight  on  bill  of 
lading  quantity  less  3  per  cent,  in  lieu  of  weighing  at 
and  after  the  rate  of  lis.  3d.  i>er  ton.  Freight  to  be 
paid  as  follows :  one-third  on  signing  bills  of  lading, 
less  3  per  cent,  for  interest,  insurance,  &c.,  and  the 
remainder  on  imloading  in  cash  " ;  the  ship  to  take 
on  hoard  from  shippers  at  Cardiff  bunker  coal  for 
blip's  use,  the  owners  paying  a  stipulated  price  and 
the  quantity  to  be  '  indorsed  on  bills  of  lading ; 
**  captain  or  agent  to  sign  bills  of  lading  for  weight 
put  on  board  as  presented  to  him  according  to  the 
rdlway  or  dock  company's  weight,  without  prejudice 
to  the  tenor  of  the  charter-party  or  without  any 
alteration,  within  twenty-four  hours  after  the  coais 
are  on  board  or  to  pay  £20  per  day  for  each  day's 
ddav.  An  liability  of  (the  charterers)  to  cease  as  soon 
as  they  have  shipped  the  carg^  and  paid  advanced 
freight  and  loading  demuirage  (if  any),  notwithstand- 
ing it  may  have  Been  sold  at  a  price,  cost,  freight, 
and  insurance.  The  owner  to  have  a  lien  on  cargo 
for  freight,  dead  freight,  and  demurrage,  which  he  is 
to   exercise.     •      .      .     Trimming  charges,    cost  of 

(a.)  Beported  by  W.  F.  Barky,  Esq.,  Barrister-at- 
Law. 


bunker  coals,  dispatch  money,  charterers'  share  of 
brokerage,  and  difference  of  re^harter  (if  any)  are 
payable  on  signing  bills  of  lading,  ship  lost  or  not 
lost." 

'  The  ship  loaded  at  Cardiff  a  cargo  of  coals,  and  the 
loading  was  completed  on  the  afternoon  of  Aug^t 
11,  and  the  same  day  the  captain  attended  at  the 
defendants'  office  in  order  to  sign  the  bills  of  lading, 
when  he  was  informed  by  the  defendants  that,  as  they 
had  not  ascertained  from  the  dock  officials  the 
particular  amount  of  coal  loaded  in  each  of  the  holds, 
the  bills  of  lading  were  not  ready.  On  the  same 
afternoon  the  ship  started  on  her  voyage,  and  while 
passing  through  the  dock  gates  she  foulra  her  anchor 
and  received  such  injuries  that  she  sank,  and  the 
cargo  was  lost.  The  defendants,  upon  hearing  of  the 
loss,  refused  to  prepare  or  to  present  bills  of  lading 
for  signature.  The  plaintiffs  thereupon  brought  this 
action  to  recover  the  amount  of  the  advanced  freight. 
Pollock,  B.,  held  that  the  advanced  freight  did  not 
become  nayable  imtil  the  bills  of  lading  had  been 
presented  and  signed,  and  save  judgment  for  the 
defendants  on  the  claim,  and  also  on  the  counter- 
claim. 
The  plaintiffs  appealed. 

Bigham,  Q.C.,  and  H.  F.  Boyd,  for  the  plaintiflb. — 
The  advanced  freight  became  payable  upon  the  coals 
being  loaded  on  board  the  ship.  But  if  under  the 
charter-party  the  signing  of  the  bills  of  lading  was  a 
condition  precedent  to  the  right  to  be  paid  freight  in 
advance,  tne  defendants  are  Uable  for  breach  of  con- 
tract in  not  presenting  bills  of  lading  for  signature 
by  the  captain  or  agent,  and  the  measure  of  oamages 
is  the  amount  of  the  advanced  freight.  It  is  the 
practice  for  the  shipper  to  prepare  the  hills  of  lading. 
The  loss  of  the  ship  did  not  excuse  the  defendants 
from  the  duty  to  present  the  bills  of  lading.  There 
was  an  absolute  contract  to  present  bills  of  wding  for 
signature,  so  as  to  entitle  the  plaintiffs  to  the 
advanced  freight,  and  the  loss  of  the  ship  did  not 
affect  that  obligation.  In  Smith,  Hill,  &  Co.  v. 
Pyman,  BeU,  &  Co.,  39  W.  E.  466,  [1891]  1  a  B. 
742,  the  advanced  freight  was  only  payable  *'if 
required,"  and  the  court  held  that  the  requirement 
could  not  be  made  after  the  ship  was  lost,  as  the 
charterers  oould  not  then  insure  the  freight.  Here 
the  obligation  to  pay  the  advanced  freight  was 
absolute  upon  the  buls  of  lading  being  presented  and 
signed.  The  plaintiffa  are  therefore  entitled  to 
recover,  subject  to  the  counter-claim  for  the  price  of 
the  bunker  coal. 

J.  E.  Bankes  {Pyke,  Q.C.,  with  him),  for  the 
defendcmts. — There  was  no  duty  upon  the  defendants 
to  present  bills  of  lading.  The  freight  could  be 
calculated  from  the  railway  or  dock  company's 
weight,  and  therefore  no  bill  of  lading  was  necessary 
for  the  shipowners.      Secondly,  there  was  no  duty  to 

S resent  bills  of  lading  after  the  ship  was  lost.  The 
efendants  had  tweni^-four  hours  or  at  any  rate  a 
reasonable  time  withm  which  to  present  bills  of 
lading,  and  before  the  expiration  of  that  time  the  ship 
was  lost.  The  clause  as  to  presenting  bills  of  lading 
means  the  presenting  of  bills  of  lading  in  the 
ordinary  course  as  documents  relating  to  the  carriage 
of  goods,  sudi  documents  being  presented  iq>on  the 
assumption  that  the  ship  is  in  a  position  to  proceed  on 
her  voyage  and  earn  her  freight.  Therefore  the 
defendants,  when  the  ship  was  lost,  were  not  bound  to 
present  bills  of  lading,  which  would  be  quite  useless. 
The  plaintiffs  are  therefore  not  entitled  to  recover. 

Lord  EsHEB,  M.R. — This  an  action  bv  shipowners 
against  charterers  for  breach  of  a  onarter-party. 
The  contract  between  thjsm  is  contained  in  the  char- 
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ter-party,  and  as  between  them  the  general  role  is 
that  the  bills  of  lading  would  be  no  part  of  the  char- 
ter-party contract,  bat  wonld  be  merely  a  receipt  for 
the  goods.  On  the  other  hand  a  bill  of  lading,  which 
is  given  by  a  shipowner  in  accordance  with  the  char- 
ter-party, does,  oy  the  mercantile  law,  contain  the 
terms  of  the  contract  of  carriage  as  between  the 
shipowner  and  the  assignee  of  the  Inll  of  lading.  The 
terms  of  the  bill  of  lading  may,  however,  by  reference 
to  it  in  the  charter-party,  be  written  into  the  charter- 
})arty,  and  that  is  what  is  done  in  the  present  case. 
Some  of  the  terms  of  the  bill  of  lading  are  to  be  read 
into  the  charter-party,  and  l^ereby  become  part  of 
the  terms  of  the  charter-party.  By  the  charter-party 
the  goods  are  to  be  shipped  at  Cardiff  for  Barcelona, 
and  the  freight  is  to  be  at  the  rate  of  lis.  3d.  per  ton 
on  the  weight  stated  in  the  bill  of  lading.  That  is 
the  charter-party  freight,  the  amonnt  not  being 
capable  of  ascertainment  mitil  the  bill  of  lading  is 
signed.  That  being  so,  if  there  was  no  provision  as 
to  advanced  freight  in  the  charter-party,  no  freight 
would  be  earned  until  the  ship  arrived  at  Barcelona. 
When  the  ship  arrived  at  Barcelona  the  freight  pay- 
able would  depend  upon  the  weight  stated  in  the  bill 
of  lading.  In  order  to  carry  out  the  provisions  of 
the  charter-party  it  would  be  necessary  that  there 
should  be  a  biU  of  lading  signed  by  the  captain  or 
agent.  What  bill  of  lading  would  that  be  ?  The 
captain  could  not  draw  up  any  bill  of  lading  he 
pleased.  He  must  sign  a  bill  of  lading  as  presented 
to  him  in  accordance  with  the  terms  of  the  charter- 
party.  The  bill  of  lading  may  be  wanted  by  the 
charterers  for  the  purpose  of  their  assigning  it  over  to 
someone  else.  It  is  for  them,  therefore,  to  insert,  if 
t^ey  please,  the  name  of  a  consignee.  Under  this 
cha^r-party  the  charterers  are  at  uberhr  to  present 
^ther  one  bill  of  lading  for  the  whole  cargo,  or 
separate  bills  of  lading  for  different  portions  of  the 
cargo.  The  captain,  therefore,  cannot  make  out  the 
bills  of  lading.  Again,  the  charterers  buy  the  coals 
from  the  coalowners.  The  charterers  have  to  bring 
the  coal  alongside  the  ship,  and  the  weights  are  to 
be  taken  from  the  railway  or  dock  company*s  weights. 
The  captain,  therefore,  is  not  bouna  to  see  to  the 
weighing  of  the  carffo  loaded  on  board.  As  a  general 
rule  the  act  of  weighing  the  carg^  to  bo  put  on  board 
is  the  joint  act  of  the  shipowner  and  the  shipper.  In 
this  case  the  shipown«*s  have  imdertaken  that  the 
captain  shall  not  insist  upon  weighing  the  coals  at 
the  ship's  side,  but  will  take  the  weights  from  the 
railway. or  dock  company's  weights.  'Hiat  is  another 
circumstance  to  show  that  the  terms  of  the  bills  of 
lading  are  to  be  settled  by  the  shippers,  in  this  case 
the  charterers.  It  seems  to  me,  therefore,  to  be  clear 
that  under  this  charter-party  the  first  step  is  to  be 
taken  by  the  charterers,  and  that  their  duty  is  to  pre- 
sent the  biUs  of  lading  either  to  the  captain  or  to 
the  agent,  at  the  option  of  the  shipowners. 

The  next  question  is,  at  what  time  are  the  bills  of 
lading  to  be  signed.  The  time  is  calculated  from 
the  loading  of  the  cargo  on  board.  The  captain  has 
only  authority  to  sign  bills  of  lading  when  the  cargo 
is  on  board,  and  for  as  much  only  as  is  on  board. 
Bills  of  lading  are  usually  signed  before  the  ship  sails. 
But  in  this  charter-party  the  words  **  captain  or 
agont  '*  seem  to  show  that  it  was  contemplated  that 
the  bills  of  lading  might  be  signed  after  the  ship  had 
sailed.  Therefore  the  time  of  signing  the  bills  of 
lading  is  to  be  calculated  from  the  loading  of  the 
careo.  The  sailing  of  the  ship  is  to  take  place 
vrithin  a  reasonable  time — that  is,  immediately  after 
the  loading  of  the  cargo.  The  time  of  sailing  may 
make  a  difference  as  regards  the  insurance,  for  the 
voyage  commences  as  soon  as  the  ship  breaks  the 
ground.     In  the  present  case  one-third  of  the  freight 


is  payable  in  advance,  because  any  freight  payaUe 
before  the  arrival  of  the  ship  at  the  port  of  oestma- 
tion  is  advanced  freight.  The  freight  is  to  be  paid, 
one-third  on  signing  bills  of  lading,  less  three  per 
cent,  for  interest,  insurance,  &c,  and  the  remainder 
on  imloading  in  cash.  Advanced  freight,  fiom  tlie 
moment  when  it  becomes  payable  cannot  be  insured 
by  the  shipowner.  It  is  payable  under  a  coniiact  at 
a  particular  time,  and  its  payment  does  not  depend 
upon  the  ship's  arrival.  But  the  person  who  has 
become  Uablc  to  pay  it  can  insure  it.  Here  the 
persons  who  have  agreed  to  pay  the  advanced  freight 
point  out  the  time  of  its  payment.  The  charterers 
were  to  present  bills  of  ladling  within  a  reasonable 
time — tiiat  is,  almost  immediately — from  the  loading  of 
the  cargo.  Therefore  under  this  contract,  Hiough 
no  doubt  the  charterers  cannot  insure  the  advanoed 
freight  after  the  ship  has  been  lost,  the  sailing  and 
loss  of  the  ship  cannot  affect  the  obligation  to  pay 
the  advanced  freight.  I  think,  however,  that  tiie 
charterers  cannot  recover  the  advanced  freight  until 
the  bills  of  lading  have  been  signed.  The  signing 
of  the  bills  of  lading  was  a  condition  precedent  to  the 
right  to  be  paid  the  advanced  freight.  The  charterers, 
nevertheless,  were  under  an  obligation  to  present 
the  bills  of  lading  within  twenty-four  hours  of  the 
loading,  and  the  shipowners  were  ^titled  to  have 
them  so  presented.  The  charterers  seek  to  excuse 
themselves  by  reason  of  their  neglect  to  present  bills  of 
lading  in  due  time,  and  allege  that  the  loss  of  the  ship 
discharged  them  from  their  obligation  to  present  In 
my  opinion  that  is  not  so.  The  charterers  nave  broken 
their  contract  to  present  bills  of  lading  at  the  time 
agreed  upon,  and  the  amount  of  the  advanoed  frdght 
is  the  measure  of  damages  for  the  breach  of  that 
contract.  Upon  this  ground  I  think  that  this  action 
is  maintainable,  and  that  judgment  should  be  entered 
for  the  plaintiffs. 

BowEN,  L.J. — I  am  of  the  same  opinion.  It  seems 
to  me  to  be  dear,  upon  this  charter-party,  that  it  was 
the  duty  of  the  charterers  to  present  bills  of  lading 
for  signature  by  the  captain  or  agent,  and,  indeed, 
this  was  hardly  disputed  by  the  plaintiffs;  but  it 
was  said  that  as  the  ship  was  lost  within  the  time  for 
presenting  the  bills  of  lading,  it  was  then  too  late  to 
present  them,  and  that  the  obligation  to  present 
them  ceased.  Whether  that  is  so  depends  upon  the 
terms  of  the  contract  between  the  parties.  To  my 
mind  the  true  interpretation  of  this  charter-party  is 
to  be  found  by  keeping  in  one's  mind  the  proper 
functions  of  a  charter-party  and  of  a  bill  of  ladmg 
respectively.  Where  there  is  a  charter-party,  then  as 
between  the  charterers  and  shipowners  the  terms  of 
the  contract  of  carriage  are  to  be  gathered  from  it 
Where  there  is  a  bill  of  lading  as  well,  ite  primary 
use  is  simply  to  act  as  a  receipt  for  the  goods  shipped 
on  board  for  carriage  under  the  contract  of  carnage 
contained  in  the  charter-party.  The  charter-party 
may  make  further  use  of  the  biU  of  ladiim^,  and  it  may 
be  part  of  the  contract  that  the  bill  of  lading  may 
serve  some  further  purpose.  Looking  at  tins 
particular  charter-party  it  is  plain  that  the  bill  of 
hiding  is  intended  to  serve  some  further  pturpo^, 
and  it  is  by  seeing  what  those  purposes  are  that  we 
get  an  answer  to  the  question  before  us.  In  the  first 
place,  the  bill  of  lading  is  to  fix  the  weight  imon 
which  freight  b  to  be  paid.  Freight  is  to  be  paid  on 
the  bill  of  lading  quantity,  and  the  captain  or  agent 
is  to  sign  bills  of  lading  for  weight  put  on  board  as 
presented  to  him  accorSng  to  railway  or  dock  com- 
pany's weight.  Thus  the  railway  or  dock  company's 
weight  fixes  ttie  freight  to  be  paid  under  the  charter- 
party.  Further,  the  signing  of  the  bills  of  lading 
was  the  moment  designated  as  the  time  at  which 
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oertain  rights  were  to  come  into  exieitenoe  or  oease  to 
exist.  The  advanced  freight  was  payable  on  signing 
faillf  of  hiding.  Therefore  the  signing  of  the  bills  of 
ladinff  was  the  moment  designated  as  ihe  time  when 
tiie  adyanced  freight  became  payable.  So  also  many 
other  payments  were  to  be  made  on  signing  bills  of 
ladmg.  Lastly,  the  cesser  clause  was  to  come  into 
operation  npon  the  shipment  of  the  cargo  and  pay- 
ment of  aavanced  freight  and  loading  demurrage. 
Inasmuch  as  advanced  freight  was  payable  on  signing 
bills  of  lading,  the  signing  bills  of  lading  has  a  most 
important  bearing  upon  the  cesser  clause. 

Accordingly,  we  see  that  the  signing  of  the  bills  of 
lading  determines  the  time  when  cert^  rights  arise 
and  when  certain  rights  oease.  We  must,  therefore, 
see  when  the  captain  was  boimd  under  this  charter- 
nrty  to  sijgn  bills  of  lading.  It  is  plain  that  the 
tnllB  of  lading  cannot  be  signed  until  they  are  pro- 
perly made  out  and  present^  to  the  captain  or  agent 
in  accordance  with  the  diarter-party.  The  first  step 
mnst  be  taken  by  the  charterers.  It  is  inconceivable 
^lat  the  richts  which  are  given  to  the  shipowners  on 
agning  biUs  of  lading  can  be  delayed  by  the  act  of 
the  charterers  in  not  presenting  bills  of  lading  for 
ngnatore.  It  is  obvious  that  there  must  be  an 
implied  term  in  the  charter-party,  in  order  to  make 
the  contract  effectual,  that  the  charterers  shall  pre- 
sent bills  of  lading  to  the  captain  or  agent  for  signa- 
ture, and  shall  present  them  within  a  reasonable  time, 
80  as  to  give  effect  to  the  rights  of  the  shipowners. 
The  case  comes  within  the  wdl-known  rule  that 
where  the  contract  as  expressed  in  writing  would  be 
fatfle,  and  would  not  carry  out  the  intention  of  the 
parties,  the  law  will  imply  the  term  that  is  necessary 
to  make  the  contract  effectual. 

That  being  so,  the  only  question  that  remains  is, 
Can  the  charterers  say  that  the  obligation  to  present 
bins  of  lading  ceases  if  the  ship  is  lost?  In  my 
opinion  no  such  excuse  for  the  non-performance  of 
that  obligation  can  be  properly  put  forward,  for  the 
loss  of  the  ship  is  not  a  drcumst^ce  which  affects,  «is 
between  these  parties,  the  validity  or  commercial  im- 
portance of  the  bills  of  lading.  The  bills  of  lading 
00  not  contain  the  contract  to  carry.  They  are  the 
mdenoe  of  the  receipt  of  the  g^ods,  and  in  this  case 
they  are  something  more  th^  that,  because  their 
ngnatore  is  made  the  event  upon  which  the  ship- 
owners are  to  be  entitled  to  emorce  certain  of  their 
tights.  They  are  part  of  the  machinery  upon  which 
the  rights  of  the  parties  depend.  That  distinguishes 
this  case  from  Smith,  HiU,  <fc  Co.  v.  Pyman,  Bell,  & 
^0,  There  the  advanced  freight  was  to  be  paid  "  if 
required."  Those  words  are  absent  from  the  present 
charter-party.  In  that  case  there  was  no  absolute 
rij^ht  to  the  advanced  freight;  but  only  an  option 
given  to  ttie  shipowner  to  require  payment  of  the 
adfanced  freight.  The  court,  accordingly,  held  that 
the  loss  of  the  ship  before  the  requirement  was  made, 
determined  the  right  to  demand  the  advanced  freight, 
inasmnch  as  the  charterer  could  not  insure  the  ad- 
vanced freight  until  he  became  liaUe  to  pay  it,  and 
the  advanced  freight  was  not  payable  until  tihe  option 
was  exercised  by  the  shipowner.  Therefore  it  was 
held  that  the  requirement  must  be  made  at  a  time 
when  the  charterer  could  insure  the  advanced  freight ; 
and  that  it  was  too  late  to  do  so  when  the  ship  was 
lost  But  here  there  is  a  right — conditional,  no  doubt, 
on  signing  bills  of  ladine,  but  subject  to  that  an 
•haolnte  nght — ^to  be  paid  advanced  freight,  which 
>i  never  lost  so  long  as  the  bills  of  lading  can  be 
Presented  for  signature  and  signed.  The  loss  of  the 
ilup  did  not  prevent  the  hills  of  lading  being 
presented  and  signed.  The  charterers  have  broken 
the  imphed  contract  to  present  bills  of  lading, 
and  though  the  advanced  freight  cannot  bo  recovered 


as  such,  the  measure  of  damages  for  breach  of  that 
contract  is,  in  this  case,  the  amount  of  the  advanced 
freight.    The  i^peal  must  accordingly  be  allowed. 

Kay,  L.J. — I  am  of  the  same  opinion.  This  case 
differs  materially  from  Smith,  Hill,  &  Co,  v.  Pyman, 
Bell,  &  Co.  In  that  case  the  advanced  freight  was 
only  payable  **  if  required."  There  are  no  such 
words  in  this  charter-party.  In  that  case  the 
requirement  was  not  made  until  after  the  ship  had 
sailed  and  she  and  her  cargo  had  been  lost.  It  was 
held  that  the  option  to  require  payment  of  advanced 
freight  could  not  be  exercised  after  the  loss,  as  the 
charterer  could  not  then  insure  the  freight.  The 
clause  in  the  present  charter-party  which  is  said  to 
bring  the  case  within  Smith,  Hill,  <fc  Co.  v.  Pyman, 
Bell,  <k  Co.  is  that  freight  is  to  be  paid  "  one- third  on 
signing  biUs  of  lading  less  three  per  cent,  for  interest, 
insurance,  &c.,  and  the  remainder  on  unloading  in 
cash."  Assuming  that  the  clause  is  conditional,  it  is 
only  conditional  in  this  sense,  that  the  advanced 
freight  is  not  payable  unless  the  bills  of  lading  are 
presented  and  signed.  Upon  looking  further  into 
the  charter-party  it  is  dear  that  the  charterers  are 
the  persons  who  are  to  present  the  bills  of  lading  for 
signature.  The  charter-party  provides,  **  captam  or 
agent  to  sign  bills  of  lading  for  weight  put  on  board 
as  presented  to  him  according  to  the  railway  or  dock 
company's  weight."  There  is  no  express  contract  by 
the  charterers  to  present  the  bills  of  lading  to  the 
captain  or  agent,  but  I  think,  in  order  to  give  the 
charter-jMirty  its  true  effect,  we  must  imply  a  contract 
by  the  charterers  to  present  biUs  of  lading  in  accordance 
with  the  tenor  of  the  charter-party  to  the  captain 
or  agent  to  enable  the  captain  by  signing  them  to 
create  the  occasion  upon  which  the  advanced  freight 
will  be  payable.  The  question  then  is,  whether  the 
charterers  were  excused  from  presenting  bills  of  lading 
by  reason  of  the  loss  of  the  ship.  In  my  opinion  the 
loss  of  the  ship  did  not  absolve  them  from  presenting 
biUs  of  lading  to  the  captain  for  the  purpose  of 
enabling  him  to  create  the  occasion  upon  which  the 
advanced  freight  is  payable^  There  was  an  absolute 
right  to  payment  of  advanced  freight  on  presentation 
and  sigmng  of  the  bills  of  lading.  That  makes  the 
whole  difference  between  this  case  and  Smith,  Hill,  <k 
Co.  V.  Pyman,  Bell,  &  Co.  The  charterers  refused  to 
fulfil  their  implied  contract  to  present  bills  of  lading 
for  sig^nature,  and  owins  solely  to  their  default  the 
condition  upon  which  uie  advanced  freight  would 
become  payable  was  not  performed.  Damages  can 
be  recovered  for  the  breach  of  that  implied  contract, 
and  the  measure  of  those  damages  is  the  amount  of 
the  advanced  freight. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  W.  A.  Crump  <fc  Son. 
Solicitors  for  the  defendants,  Lire,  Colt,  <fc  Ince,  for 
Ingledew  &  Sons,  Cardiff. 


^{qJi  OTourt  of  ^u^ttce. 

S&g'^'j:}  June  8,  14,15;   July  5,  1893. 

Gbeenhill  v.  North  BRinsn  and  Mercantilb 
Insurance  Co.  (a.) 

Husband   and  wife — Ante-nuptial   agreement  to  settle 
tci/e^s  property — Bevershnary  intivcst  in   personalty 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 
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Gekenhill  v.  Nokth  Beitish  and  Mercantile  Insubance  Co. 


not  within  Molina^  Act^SettUment  executed  hy  hus- 
band alont — Election  hy  wi/e  to  confirm  settlement, 

A  husband  and  wife  had  entered  into  an  ante^nuptial 
agreementt  which  was  signed  by  the  Jiusband  only,  for 
the  settlement  of  the  wi/e*s  property y  part  of  which  con- 
sisted of  a  reversionary  chose  in  action  which  was  not 
within  Malins*  Act,  After  the  marriage  the  husband 
alone  executed  the  settlement,  which  contained  a  covenant 
by  the  husband  and  wife  to  assign  the  wife*s  property  to 
trustees  upoti  trust  for  the  wife  for  life^  and  after  her 
death  for  such  persons  as  she  should  by  deed  or  will 
appoint*  The  wife^  however ^  during  coverture  exercised 
the  power  of  appointment  given  Jier  in  the  settlement  by 
mortgaging  the  reversionary  chose  in  action  for  her  own 
benefit, 

Ileldf  that  she  had  by  her  conduct  elected  to  confirm  the 
stitlementy  and^  although  a  married  woman,  was  bound 
by  it ;  and  that,  therefore,  the  mortgage  was  valid. 

The  decision  in  Beaton  v.  Beaton,  36  W,  B,  865,  13 
App,  Cos,  61,  73,  is  not  inconsistent  with  the  cases  of 
Barrow  v,  Barrow.  6  W.  R,  714,  A  K,  &  J,  409,  and 
Wilder  v,  Pi^ott.  31  W,  R.  377,  22  Ch,  D,  263. 

Action. 

This  was  an  action  brought  to  obtain  payment  of 
the  amount  due  on  a  policy  effected  with  the  defend- 
ant company  on  the  life  of  .one  Benjamin  Barber. 
The  plaintifiEs  claimed  tmder  a  charging  order  dated 
the  2nd  of  September,  1885.  The  defendant  company 
hail  paid  the  amount  to  the  Provident  Permanent 
Benefit  Building  Society,  who  claimed  to  be  assignees 
of  the  policy.  The  question  was  whether  this  pay- 
ment was  justified. 

In  1853  Sarah  Smith,  the  widow  of  Bobert 
Boughton  Smith,  was  tmdei*  his  will  absolutely 
utitiUed  to  the  policy  in  question  (which  was  then  a 
reversionary  chose  in  action),  as  well  as  to  other 
property,  both  real  and  personal.  In  October,  1853, 
a  settlement  appears  to  nave  been  prepared  and  en- 
grossed in  contemplation  of  a  marriage  that  was  about 
to  be  solemnized  oetween  Sarah  Smith  and  Alfred 
Gteenhill,  but  it  was  not  executed  previously  to  the 
marriage.  On  the  28th  of  October,  however,  Alfred 
Greenhill  signed  a  memorandum  by  which  he  agreed, 
when  called  upon  so  to  do,  to  execute  the  said  deed 
of  settlement  intended  to  have  been  executed  previous 
to  the  marriage.  This  memorandum  was  not  signed 
by  Sarah  Smith.  The  marriage  took  place  on  the 
29th  of  October,  1853.  In  November,  1853.  Alfred 
Greenhill  (but  not  Sarah  Greenhill)  executed  the  deed 
of  settlement  referred  to  in  the  memorandum.  It 
purported  to  be  made  between  Alfred  Greenhill  of  the 
first  part,  Sarah  Smith  of  the  second  part,  and  Mr. 
Champain  Hall  and  Sarah  Ann  Miunf ora  of  the  third 
part ;  and  in  consideration  of  the  intended  marriage 
Alfred  Greenhill  and  Sarah  Smith  each  thereby 
covenanted  with  Hall  and  Mumford  that  in  case  the 
intended  marriage  should  take  effect  they  would,  im- 
mediately after  the  solemnization  thereof,  transfer 
and  assign  all  the  property,  real  or  personal,  or  of 
auy  other  description,  then  belonging  to  the  said 
Sutih  Smith  (except  apparel,  jewels,  ornaments,  and 
other  personal  effects)  unto  Hall  and  Mumford  upon 
trust  to  pay  the  income  to  Sarah  Smith,  or  permit 
her  to  receive  the  same,  during  her  life  for  her 
separate  use,  and  after  her  death  as  she  should  by 
d^  or  will  appoint,  and  in  default  of  appointment 
Upon  trusts  for  the  benefit  of  the  children  of  Sarah 
Smith  by  the  then  intended  or  any  future  marriage, 
and  in  default  of  such  issue  for  Alfred  Gre^:ihill 
absolutely. 

By  an  indenture  dated  the  7th  of  March,  1854, 
indorsed  on  the  settlement,  and  made  between  Alfred 
Greenhill  and  Sarah,  his  wife,  of  the  one  part,  and 
Hall  and  Mumford    of  the  otiber  part,  (which  was 


acknowledged  by  Mrs.  Greenhill  in  accordance  with 
the  Fines  and  Kecoveries  Act),  after  reciting  the 
solemnization  of  the  marriage,  the  agreement  in 
writing  dated  the  28th  of  October,  1853,  and  the 
execution  of  the  settlement  by  Alfred  Greenhill,  it 
was  witnessed  that  Mr.  and  Mrs.  Greenhill  theroby 
g^ranted  and  conveyed  to  HaU  and  Mumford  an 
annuity  of  £300  issuing  out  of  certain  real  estates, 
and  also  assigned  to  them  five  policies  of  insurance 
(including  the  policy  in  question  in  this  action)  upon 
the  trusts  of  the  setUement. 

Mrs.  Greenhill,  during  her  coverture,  subsequently 
assigned  her  life  interest  under  the  settlement  and 
exercised  the  power  of  appointment  vested  in  her  by 
the  settiement,  by  appointing  the  policy  in  question 
(togetiier  with  otiier  proper^  of  Mrs.  Greenhill's)  to 
Stevens,  by  way  of  mortgage,  to  secure  advances 
made  to  Mrs.  Greenhill  by  Stevens.  Stevens' 
security  was  in  1869  transferred  to  the  Provident 
Society. 

On  the  11th  of  June,  1875,  the  Provident  Society 
filed  a  bill  of  complaint  in  the  Court  of  Chanoeiy 
against  Mr.  and  Mrs.  Greenhill  and   certain  other 

Sersons  as  defendants  for  an  account  of  what  was 
ue  to  the  society  upon  the  mortgage  of  the  policy. 

Mrs.  GreenhiU,  in  pursuance  of  leave,  put  in  a 
separate  answer  on  the  12th  of  October,  1875,  and 
thereby  set  up  as  a  defence  to  the  bill  that  the  se- 
curity sought  to  be  enforced  in  the  suit  was  obtained 
from  her  under  the  coercion  of  her  husband,  Alfred 
Greenhill.  She  did  not,  however,  dispute  that  the 
agreement  for  the  settlement  (the  facts  as  to  which 
were  stated  in  the  bill)  was  binding  on  her. 

On  <ie  22nd  of  June,  1877,  the  usual  foredosnre 
judgment   was   given  against  both   Mr.    and  Mrs.      j 
Greenhill,  and  on  the  2nd  of  November,  1878,  the 
order  was  made  absolute.  ' 

Alfred  Greenhill,  the  husband,  died  on  the  27th  of 
February,  1885. 

On  the  2nd  of  September,  1885,  Messrs.  Prior, 
Church,  &  Adams,  three  of  the  plaintiffs  in  tibis 
action,  obtained,  in  an  action  of  Prior  v.  GreenhiU, 
in  which  Mrs.  Greenhill  was  a  dofend^it,  an  order 
chai^ging  her  interest  in  the  policy  in  question  with 
the  payment  to  them  of  the  sum  of  £419  Us.  3d., 
and  notice  of  the  order  was  duly  given  to  the  de- 
fendant company. 

On  the  2l8t  of  November,  1891,  Benjamin  Barber, 
on  whose  life  the  policy  in  question  had  been  effected, 
died.  Upon  his  death  the  defendant  company  paid 
the  Provident  Society  the  amount  of  the  policy. 
Mrs.  Greenhill  died  on  the  27th  of  May,  1892,  and 
letters  of  administration  with  her  will  annexed  were 
granted  to  the  plaintiff  Thos.  Wm.  Greenhill  on  the 
1st  of  March,  1893. 

Hastings,  Q.C,  and  C,  Church,  for  the  plaintiffs.— 
A  policy  of  insurance  is  a  reversionary  chose  in  actiou  ; 
Witherby  v.  Rackham,  39  W.  E.  363.  A  married 
womau  cannot  dispose  of  any  reversionary  cJiose  in 
action  her  title  to  whidi  has  accrued  prior  to  Malius* 
Act  (December  31,  1857),  which  was  the  case  here. 
Her  husband  could  only  deal  with  it  on  the  footl- 
ing that  he  might  survive  her,  or  that  the  life 
might  fall  in.  Mrs.  Greenhill  might,  before 
marriage,  have  settled  the  policy  and  reserved  a 
power  of  appointment,  but  ene  did  not  execute  the 
agreement,  and  consequentiy  the  Statute  of  Frauds 
prevented  her  from  being  bound  by  it.  She  could 
not  elect  after  marriage  to  be  bound  by  the  agf«^ 
ment,  so  as  to  enable  her  to  dispose  of  the  policy  i 
Seaton  v.  Seaton,  36  W.  R.  865,  13  App.  Cas.  61.  T3. 
The  policy  was,  therefore,  undisposed  of  when  the 
charging  order  was  obtained. 

Bftd'Inj,  QJl,  and  F,  Thompson,  for  the  defendants. 
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—On  the  2nd  of  September,  1885,  when  the  charg- 
ing Older  was  made,  Mrs.  Greenhill  had  no  interest 
in  the  policy.  Although  beyig  a  married  woman  she 
could  not  dispose  of  reversionary  choaea  in  action^  she 
might  bind  them  in  one  of  two  ways.  If  she 
frandnlently  represented  that  she  was  entitled  to  dis- 
pose of  the  property,  it  would  in  equity  be  held  to  be 
bonnd,  Vaughan  v.  Vanderstegen,  2  W.  E.  599,  2  Dr. 
363 ;  or  she  might  elect  to  be  bound  by  the  agreement 
for  the  settlement  under  which  she  had  a  power  of 
appointment:  Barrow  v.  Barroio,  6  W.  R.  714,  4 
K.  &  J.  409;  Wilder  v.  Pigott,  31  W.  R.  377.  22 
Ch.  D.  263 ;  the  court  can  enforce,  on  equitable 
^rotmds,  claims  against  the  wife's  property,  which 
she  herself  could  not  have  disposed  of :  Vaughan  v. 
Vandtrsiegen  ;  Savage  v.  Foster,  9  Mod.  36 ;  the  fore- 
dofore  decree  operated  as  a  Statutory  conveyance  of 
the  policy:  Mallack  v.  Gallon,  3  P.  Wms.  352; 
rchill  V.  CahiUy  31  W.  R.  861,  8  App.  Cas.  420; 
Htath  V.  Pugh,  29  W.  R.  904,  6  Q.  B.  D.  345 ;  Hill 
V.  Edmonds,  5  De  G.  &  S.  603.  The  agreement 
was  signed  by  Mr.  Oreenhill,  and  Mrs.  Greenhill 
mig^t  have  adopted  it  if  she  pleased  :  Lee  v.  Lee,  25 
W.  B.  225,  4  Ch.  D.  175.  SeaUrr^  v.  SeaUm  had 
reference  to  the  particular  statutory  jurisdiction  of 
the  In&nts'  Settlements  Act,  and  was  not  intended  to 
uffect  or  overrule  previous  decisions.  By  her  plead- 
ings in  the  former  actions  Mrs.  Greenhill  elected  to 
confirm  the  agreement.  She  acted  under  the  settle- 
ment throughout,  she  was  therefore  bound  by  the 
'wttlement,  although  it  was  executed  only  by  her 
husbwid :  Viret  v.  Viret,  17  Ch.  D.  365n,  29  W.  R.  Dig. 
193.  She  might  have  brought  an  action  for  specific 
performance  of  the  agreement.  She  has  shown  by 
ha  sets  that  she  has  elected  to  be  bound  by  the 
settlement.  She  had,  consequently,  in  1885  no 
interest  in  the  policy,  but  it  was  vested  in  the  trus- 
tees of  the  Provident  Society. 

Hastings,  Q,C,,  in  reply. — Mrs.  Greenhill  did 
nothing  during  coverture  which  could  affect  her 
rerersionary  interest  in  the  policy.  There  has  been 
no  fraud,  as  in  Vaughan  v.  Vanderstegen,  Fraud  even, 
does  not  enable  the  court  to  make  a  married  woman 
do  more  than  convey  what  she  has  power  to  convey. 
If,  for  example,  she  conceals  her  restraint  from  antici- 
pation, she  cannot  be  ordered  to  convey  the  property 
object  to  it :  Clive  v.  Carew,  7  W.  R.  433,  1  J .  &  H. 
199;  Arnold  v.  Woodhams,  21  W.  R.  694,  L.  R.  16 
Eq.  29;  Stanley  v.  Stanley,  26  W.  R.  310,  7  Ch.  D. 
»«9.  [F,  Thompson  referred  to  In  re  Lush's  Trusts,  17 
W.B.974,L.B.4Ch.App.  591.]  That  was  the  case  of 
an  equity  to  a  settlement,  which  is  the  creature  of  the 
c-onrt,  and  can  be  dealt  with  by  it.  Whether  there  is 
truid  or  not,  no  court  can  enable  a  married  woman  to 
do  what  she  is  not  >  empowered  to  do  by  law  or 
•tatute:  Robinson  v.  Wheelwright,  4  W.  R.  427, 
<'  De  a.  M.  &  G.  535.  She  has  not  confirmed 
ihe  agreement  by  anything  that  she  has  done. 
The  doctrine  of  election  does  not  apply :  Codring- 
'm  V.  Lindsay,  21  W.  R.  182,  L.  R.  8  Ch.  App. 
J78,  sub  nom,  Codrington  v.  Codrington,  24  W.  R. 
':48,  L.  R.  7  H.  L.  854.  It  did  apply  in  Barrmv 
V.  Barroio.  If  a  woman  entitled  to  a  reversionary 
'hote  m  action  marries,  a  settlement  of  such  rever- 
sionary interest  made  after  marriage  does  not  bind 
W:  Whittle  V.  Henning,  2  Ph.  731.  Wilder  v.  Figott 
and  Barrow  v.  Barrow  are  both  overruled  by  Seaton 
V.  Seaton,  There  was  no  election  on  the  part  of  Mrs. 
(/reenhill,  and  mere  acquiescence  does  not  suffice  to 
txivey  a  reversionary  chose  in  action :  Ashton  v. 
M'Dougal,  5  Beav.  56. 

Cur*  adi\  vult, 

July  5.>-SnBLiNO,  J.,  aftdt  stating  the  facts, 
contmued :— From  these  circumstances  I  draw  the 


following  inferences  of  fact: — (1)  An  agreement 
for  the  settlement  of  all  the  property  of  Mrs.  Ghreen- 
hiU,  including  the  policy  in  question,  was  come  to 
between  her  and  Mr.  Greenhill  before  their  marriage. 
(2)  A  memorandum  in  writing  of  the  agreement 
was  made,  and  was  signed  before  the  marriage  by 
Mr.  Greoihill,  but  not  by  Mrs.  GhreenhiU.  (3)  After 
the  marriage  Mrs.  Greenhill  acted  on  the  contract 
and  took  the  benefit  of  it.  The  interest  of  Mrs. 
Greenhill  in  the  policy  was  at  the  time  of  the  mar- 
riage and  throughout  her  coverture  future  or  rever- 
sionary, and  as  she  was  entitled  to  it  under  an  instru- 
ment (viz.,  her  first  husband's  will)  made  before  the 
3 1st  of  December,  1857,  the  provisions  of  Malins* 
Act  (20  &  21  Yict.  c.  57)  were  inapplicable,  and  con- 
sequently the  deed  of  the  7th  of  March,  1854,  was 
ineffectual  to  bind  it. 

The  question  then  arises  whether  Mrs.  Greenhill 
has,  by  actine  on  the  contract  and  taking  the  benefit 
of  it,  become  bound  in  equity  to  perform  it  to  the  full. 

In  Barrow  v.  Barrow  it  was  held  that  a  married 
woman,  by  obtaining  a  decree  for  specific  performance 
of  a  covenant  in  an  ante-nuptial  settlement  relating  to 
her  real  estate  made  when  she  was  an  infant,  had 
elected  so  as  to  bind  in  equity  her  interest  in  the  real 
estate,  and  had  become  herself  bound  to  carry  the 
whole  settlement  into  effect.  It  does  not  app^  to  be 
necessary  for  the  purpose  of  making  the  election  that 
the  meuried  woman  should  in  such  a  case  institute 
leg^  proceedings ;  it  would  seem  to  be  enough  that 
she  should  unequivocally  claim  the  benefit  of  it :  see 
Williams  v.  Baily,  L.  R.  2  Eq.  731,  15  W.  R.  Ch. 
Dig.  45;  Smith  v.  Lucas,  30  W.  R.  451,  18  Ch.  D. 
531.  In  Wilder  v.  PigoU  it  was  held  by 
Kay,  J.,  that  a  married  woman  who  aftar  at- 
taining twenty-one  executed  an  acknowledged 
deed  confirming  a  settlement  made  by  her  while  an 
infant,  had  elected  to  confirm  it,  and  that  a  contin- 
gent reversionary  interest  in  personalty  which  she 
was  incompetent  to  deal  with  under  Malins*  Act 
became  thus  bound  by  the  settlement.  [His  lordship 
read  the  first  paragraph  of  the  judgment  in  that  case 
at  page  267,  and  continued:]  It  is  said  that  this 
conflicts  with  the  decision  of  the  House  of  Lords  in 
Seaton  v.  Seaton,  where  it  was  held  that  a  post-nuptial 
settiement  made  by  an  infant  married  woman  and 
her  husband  under  the  provisions  of  the  Infants' 
Settlement  Act,  1855,  did  not  bind  a  reversionary 
interest  in  personalty  to  which  the  husband  was 
entitled  under  a  will  which  came  into  operation 
before  the  passing  of  Malins'  Act;  and  reliance  is 
placed  on  tne  observation  by  the  present  Lord  Chan- 
cellor, where  he  says  that  **if  she"  (meaning  the 
lady)  '*  could  not  by  deed,  however  solemnly  executed, 
dispose  directly  during  her  coverture  of  her  rever- 
sionary interest,  I  am  quite  at  a  loss  to  understand 
how,  bv  any  estoppel,  or  action,  or  otherwise,  she  can 
be  held  incurectiy  to  have  disposed  of  it."  In  that 
case,  however,  the  House  of  Lords  was  dealing  with 
a  post-nuptifkl  settlement,  and  it  was  decided  that  tiie 
Infants'  Settlement  Act,  though  it  removed  the  dis- 
ability of  infancy,  did  not  remove  the  disability  of 
coverture.  In  the  Court  of  Appeal  it  is  expressly 
pointed  out  by  Lindley,  L.J.  (35  Ch.  D.  36),  that  it 
was  impossible  to  treat  the  settlement  as  having  been 
execut^  before  the  marriage.  In  my  opinion,  neither 
the  decision  in  Seaton  v.  Seaton  nor  the  observations 
of  the  Lord  Chancellor  (which,  I  think,  must  be  rea4 
with  reference  to  the  circumstances  of  the  case  with 
which  the  House  of  Lords  was  dealing),  are  inoon-, 
sistent  with  what  is  laid  down  by  Kay,  J.,  in  Wilder 
V.  Pigott.  That  case  was  cited  m  the  argument  in 
Seaton  v.  Seaton,  but  it  is  not  overruled  or  dissented 
from. 

In  the  present  case  ap  agreement  for  a  settlement 
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was  come  to  before  the  mairiage  of  Mr.  and  Mrs. 
Qreenhill,  and  but  for  the  provisions  of  the  Statute  of 
Frauds  that  agreement  would  have  been  completely 
binding  on  all  parties.  That  statute  prevented  any 
action  being  brought  on  the  agreement  against  Mrs. 
Greenhill,  though  she  might  have  brought  an  action 
to  enforce  it  against  Mr.  GreenhilL  She  did  not 
bring  an  action,  but  by  her  acts  she  recognized  the 
agreement  and  elected  to  have  tiie  benefit  of  it. 
To  such  a  state  of  things  the  principles  laid  down 
in  Barrow  v.  Barrow  and  Wilder  v.  Pigott  appear  to 
me  to  be  applicable.  It  was  contended  that  there  was 
here  no  case  of  election  because  the  husband  brought 
no  property  into  settlement.  This  argument  is  met 
by  the  observations  of  the  Vice-Chancellor  in  Barrow 
V,  Barrowy  in  which  case  also  the  only  property 
settled  belonged  to  the  wife.  He  says :  **  His  own 
life  estate  in  remainder  and  the  remainder  to  his 
children  formed  the  benefits  in  consideration  of  which 
he  covenanted  to  settle  the  property,  and  to  forego 
that  interest  in  the  rents  which  the  law  gave  him  in 
right  of  his  wife."  So  here  the  agreement  is  to  settle 
the  wife's  property  upon  herself  for  life,  with  re- 
mainder as  she  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  for  her  children,  and  if  there 
should  be  none  for  her  husband.  The  benefits  thus 
secured  to  the  children  of.  the  marriage  and  himself 
constitute  the  consideration  for  which  he  gave  up  a 
life  estate  in  Mrs.  Ghreenhill*s  real  estate  and  his  right 
to  her  personal  estate  which  might  fall  into  possession 
during  the  coverture. 

Under  these  circumstances  I  think  that  the  Provi- 
dent Society  acquired  a  good  title  to  the  policy,  and 
tliat  the  action  must  be  dismissed. 

Action  dismissed. 

Solicitors  for  the  plaintifPs,  Prior ^  Churchy  <fc  Adams, 

Solicitors  for  the  defendants,  Bircham  cfe  Co, 


(Cave?nA^ht.JJ.)j  July  31,  1893. 

Beg.  v.  Hughes,  (a.) 

Licensing  law — Application  by  new  tenant  for  licence 
tinder  section  14  of  the  Intoxicating  Liquors  Licensing 
Act,  1828  (9  Geo,  4,  c.  61)— Notice--Licensi7ig  Act, 
1872  (35  &  36  Vict,  c,  94),  ss.  40,  74. 

Section  40,  sub-section  2,  of  the  Licensing  Act,  1872, 
tohich  requires  fourteen  days^  notice  of  an  application  for 
the  transfer  of  a  licence,  does  not  apply  to  an  application 
hg  a  new  tenant  under  section  14  of  the  Intoxicating 
Liquors  Licensing  Act,  1828,  for  a  licence  in  respect  of 
a  house  the  licence-holder  of  which  has  given  up  posses- 
sion during  the  currency  of  the  licence. 

Order  nisi  for  a  mandamus  calling  upon  the  justices 
of  Liverpool  to  show  cause  why  they  should  not  re- 
nsflemble  in  special  transfer  sessions  and  hear  and 
determine  an  application  by  Mary  Do&elan,  for  a 
licence  to  sell  excisable  liquors  by  retail  to  be  drunk 
or  consumed  on  the  premises  at  76,  Highfield-street. 

Mrs.  Donelan  became  the  tenant  of  me  premises  on 
the  19th  of  May,  1893.  The  previous  holder  of  the 
licence,  who  gave  up  possession  on  the  12th  of  May, 
made  no  arrangement  for  the  transfer  of  the  licence 
to  Mrs.  Donelan,  who,  in  consequence,  applied  at  the 
next  practicable  special  sessions,  held  on  the  29th  of 
June,  under  section  14  of  the  licensing  Act,  1828, 
for  a  licence,  and  not  under  section  4  of  that  Act  for 
a  transfer.     Notice  of  her  intention  to   apply  was 

{a,)  Eeported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 


given  seven  days  before  the  29th  of  June,  but  tiie 
justices  refused  to  hear  the  application,  on  the  ground 
that  it  was  an  application  for  a  transfer,  and  that, 
therefore,  under  section  40  (2)  of  the  licensing  Act, 
1872,  the  notice  ought  to  have  been  a  fourteen  dayi* 
notice ;  and  they  f  u^er  held  that,  whether  a  fourteen 
days'  notice  was  necessary  or  not  under  section  14 
of  the  Act  of  1828,  they  should  require  soch  a  notioe 
before  they  granted  this  application. 

Channell,  Q.C,  and  Pater  son,  iot  tihe  justicefl, 
showed  cause,  and  contended  that  this  appUcatbn, 
although  made  under  section  14  of  the  Act  of  1828, 
was  in  effect  an  application  for  a  transfer  of  the 
licence,  and  not  for  a  new  licence,  since  there  had 
been  no  break  in  the  occupation;  that  the  notice 
ought  to  have  been  the  ^^une  as  in  a  case  of  transfer, 
and  that  the  justices  were,  therefore,  right  in  requidng 
a  fourteen  days*  notice. 

Poland,  Q.C.,  bshSl  McConnell,  for  the  applicant,  wen 
not  called  upon. 

Cave,  J. — ^This  case  seems  perfectly  clear  when  the 
provisions  of  the  licensing  Act,  1828,  are  looked  at 
Section  4  of  that  Act  provides  for  special  seasions  to 
be  held  for  the  purpose  of  transferring  licences.  In 
the  case  of  an  apphcation  for  a  new  licence  section  lo 
provides  that  three  weeks'  notice  shall  be  giv^i,  and 
by  section  1 1  five  days'  notice  is  to  be  given  of  tax 
application  for  a  transfer  of  an  existing  liceooe. 
Then  we  come  to  section  14,  which  provides  that  on  thf 
happening  of  various  contingencies  a  new  tfsnant  or 
occupier  can  apply  to  the  magistrates  at  ipedal 
sessions  for  a  licence  which  shall  continue  in  fonc 
until  the  next  general  annual  licensing  sesaioiis.  It 
is  to  be  remarked  that  the  words  ^*  tranoter  of  licence," 
or  any  other  words  relative  to  transfer,  are  not  made 
use  of  in  this  section,  neither  does  the  secticHi  contain 
any  provision  as  to  notice  of  application  except  in  the 
case  of  a  house  not  previously  occupied  ad  a  public- 
house. 

The  licensing  Act,  1872,  repeals  sections  10  and  11 
of  the  Act  of  1828,  and  by  section  40  provides  new 
regulations  as  to  notice  of  application  in  the  case  of 
new  licences  and  also  of  transfers  of  existing  licences. 
With  regard  to  the  latter,  by  sub-section  2  of  secticm 
40,  the  notice  is  to  be  a  fourteen  days'  notice,  and  is 
to  be  signed  by  the  applicant,  and  shall  state  the  name 
and  occupation  of  tiie  proposed  transferee.  It  has 
been  argued  that  that  sm>-section  applies  to  applica- 
tions for  a  licence  under  section  14  of  the  Act  of 
1828,  and  that,  therefore,  the  applicant  in  the  presept 
case  ought  to  have  given  fourteen  days'  notice,  but  in 
my  opinion,  although  section  40  of  the  Act  of  1872 
takes  the  place  of  sections  10  and  11  of  the  Act  of 
1828,  it  has  no  application  to  section  14  of  that 
Act. 

Then  it  is  said  that,  as  section  40  deals  with  trans- 
fers  of  licences,  and  transfer  of  a  licence  is  defined  by 
section  74  to  mean  a  transfer  made  in  special  sessioie 
under  section  4  of  the  Act  of  1824,  therefore  section 
40  must  also  apply  to  applications  under  section  14, 
because  sections  4  and  14  are  to  be  read  together,  the 
licence  contemplated  by  section  14  being  but  an  in- 
direct transfer.  But  even  if  the  definition  of  transfer 
of  a  licence  in  section  74  includes  applications  undei 
section  14 — ^and  I  am  by  no  means  satisfied  that  it 
does — ^it  does  not  necessarily  follow  that  such  applica- 
tions are  brought  within  the  provisions  of  section  40. 
It  is  obvious,  to  my  mind,  that  the  word  "  transf^  " 
in  sub-section  2  of  section  40  does  not  indude  every- 
thing tliat  can  be  called  a  transfer,  and  also  that  it 
does  not  apply  to  an  application  under  section  14  of 
the  Act  of  1828,  because  it  refers  only  to  an  applica- 
tion by  the  person  who  wants  to  transfer  the  koenoo. 
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and  not  to  itQ  application  by  a  new  tenant,  as  is  the 
case  under  section  14.  The  present  case  is  an  applica- 
tion under  section  14,  and  tiie  justices  have  reused 
the  application,  on  the  ground  that  tJie  applicant  has 
not^iTen  fourteen  days'  notice.  As  I  have  already 
said,  section  40,  sub-section  2,  of  the  Act  of  1872 
does  not  apply  to  applications  under  section  14.  Sec- 
tion 14  does  not  require  any  notice  except  in  certain 
specified  cases,  which  do  not  include  this  case,  and 
the  fact  that  in  certain  specified  cases  there  must  be 
notioe  of  an  application  under  section  14  supports  the 
contention  tlmt  no  notice  is  required  in  the  present 
case,  which  is  not  one  of  those  specified. 

In  my  opinion,  therefore,  the  decision  of  tiie  jus- 
tices was  wrong,  and  the  mandamus  must  go. 

Wbiqht,  J.— I  am  of  the  same  opinion.  The 
justices  in  ef&ot  say  that  the  statute  means  so  and  so, 
and  that,  even  if  it  does  not,  they  have  a  general 
fiower  to  require  a  fourteen  days'  notice.  They  can- 
not give  themselves  that  power. 

Orier  abiolute. 

Solicitors  for  the  justices,  F,  Venn  d:  Co,,  for 
Atkinson,  Town  Clerk,  Liverpool. 

Solicitors  for  the  applicant,  Leggait^  Buhinatein,  & 
Co.,  for  Neale,  Liverpool. 


May  31,  1893. 


a  B.'Div.  \ 

Mathew  and  Wright,  JJ.  ] 

Aplin,   Appellant 
Porritt  and  Otheks,  Respondents,  (a.) 

Crudiy  to  animals  —  Wild  rahhits  in  confinement  — 
'Domestic  animal  "—12  tfc  13  Vict.  c.  92,  ss.  2,  29— 
17«fel8  Vict.  C.60,  «.  3. 

^  WHd  rdbhits  were  caught  in  nets  and  kept  in  boxes 
jict  or  six  days,  during  which  time  they  were  fed  by  the 
rr^pondeats. 

Held,  that  they  were  not  domestic  animals  within  12  & 
13  Viet  c  92. 

Special  case  stated  by  justices  for  the  county  of 
Xorthombeiland. 

The  re^K>ndent8  were  char^^  under  12  &  13  Vict, 
c.  92,  8.  2,  on  the  information  of  the  appellant,  an 
injpector  of  the  Society  for  the  Prevention  of 
Cradty  to  Animals,  with  having  unlawfully  caused 
to  be  cruelly  illta^ated,  abused,  and  tortured  a  number 
of  rabbits. 

It  was  proved  that  on  a  certain  day  the  respondents 
with  a  number  of  other  persons  assembled  in  a  field 
i^d  took  part  in  coursing  with  dogs  certain  rabbits. 
The  rabbits  were  wild  rabbits  which  had  been  caught 
iu  nets  and  confined  in  boxes,  and  had  come  into  the 
IKisaeadon  of  the  respondents  five  or  six  days  before 
the  day  of  the  coursing,  and  had  been  fed  by  the 
I'^spondents  while  in  their  possession.  On  the  day 
when  the  coursing  took  place  the  rabbits  were  taken 
•|iie  by  one  out  of  the  boxes  and  were  liberated  in  the 
^eld,  and  were  then  chased  or  coursed  by  the  dogs. 
None  of  the  rabbits  escaped,  and  after  having  been 
bitten  and  worried  by  the  dogs  were  thrown  on  one 
side,  and  in  many  cases  were  left  in  a  mutilated  and 
worried  condition. 

The  justices  held  that  the  respondents  did  cause 
the  rabbits  to  be  cruelly  illtr^ted,  abused,  and 
Tortured,  but  were  of  opinicm  that  rabbits  were  not 
domestic  ftnimRU  within  the  meaning  of  the  Act,  and 
the  juitioef  therelore  dismissed  the  summons. 

(i.)  Reported  by  P.  O.  Robinson,  Bsq.,  Barrister- 
at-Law« 


The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  rabbits  were  or  were  not  at  the 
time  of  the  offence  domestic  animals  within  tho  mean- 
ing of  12  &  13  Vict.  c.  92. 

By  section  29  of  that  Act,  which  is  entitletl  **An 
Act  for  the  more  effectual  prevention  of  cruelty  to 
animals,"  the  word  **  animal "  shall  bd  taken  to 
mean  '^any  horse,  mare,  gelding,  bull,  ox,  cow, 
heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig, 
sow,  goat,  dog,  cat,  or  any  other  domestic  animal.'* 

By  17  &  18  Vict.  c.  60,  s.  3,  the  word  **  animal "  in 
the  earlier  Act  is  extended  to  include  **  any  domestic 
animal,  whether  of  the  kind  or  species  particidarly 
enimierated  in  section  29  of  the  said  Act  or  any  other 
kind  or  species  whatever,  and  whether  a  quadruped  or 
not." 

Smyly,  Q,C.,  and  Colam,  for  the  appellant,  con- 
tended that  at  the  time  of  the  offence  the  rabbits  were 
domestic  animals,  having  been  reclaimed  from  their 
original  freedom  and  brought  under  the  control  of 
man. 

They  cited  Colam  v.  Padgett,  32  W.  R.  289,  12 
Q.  B.  D.  66,  and  Swan  v.  Saunders,  29  W.  R.  538. 

No  one  appeared  for  tho  respondents. 

Mathew,  J. — The  decision  of  the  justices  was 
right.  If  rabbits  such  as  these  were  held  to  be 
domestic  animals  a  bagged  fox,  or  rats  in  a  cage, 
would  also  have  to  be  included.  The  Legislature  has 
not  thought  fit  to  include  such  animals  under  the 
provisions  of  the  statutes  relating  to  the  prevention 
of  cruelty  to  animals. 

Wbight,  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  A.  Leslie, 


(Day  Jud^Bml;,  JJ.)  j         ^P'"  ^C ;  May  C.  1893. 
In  re  TiTiiE  Act,  1891. 
Roberts  v.  Potts. 
Same  v.  Cook,  (a.) 

Tiihe  rent'cJuxrge— Tithe  Act,  1891  (54  Vict.  c.  8),  ss.  1, 

6,  7 — Arrears  of  rates  due  before  passing  of  Act — 

Payment  by  tenant — Interpretation  Ad,  1889  (52  «!;  53 

Vict.  c.  63),  s.  38,  sub'^section  2. 

An  occupier  of  lands  out  of  which  a  rent-charge  issues 

is  not  entitled  to  deduct  from  his  rent,  money  paid  by  him 

after  the  passing  of  the  Tithe  Act,  1891,  in  respect  of 

arrears  of  rates  07i  the  rent-charge,  although  the  arrears 

accrued  due  before  the  passing  of  that  Act, 

Similarly,  the  landlord  is  not  entitled  to  make  a  deduc- 
tion from  the  amount  of  tithe  rent-charge  payable  by  him 
in  respect  of  such  rates,  though  actually  paid  by  the 
occupier,  who  has  been  allowed  by  the  landlord  to  did  net 
the  same  from  his  rent. 

These  were  two  appeals  from  tho  county  court  of 
Denbighshire,  but  the  point  being  the  same  in  both 
cases  it  will  be  sufficient  to  take  the  facts  in  the  case 
of  Roberts  v  Potts.  At  the  time  of  the  passing  of  the 
Tithe  Act,  1891--viz.,  the  26th  of  March,  1891 -- 
certain  rates  to  the  amount  of  £30  were  due  in 
respect  of  a  tithe  rent-charge  which  issued  out  ot 
lands  of  which  the  defendant  was  the  owner.  The 
tithe  rent-charge  for  the  period  in  respect  of  which 
the  arrears  of  rates  were  due  had  been  paid  to  the 
owner  of  the  tithe  rent-charge  in  full.  In  default 
of  payment  of  Uie  rates  by  the  owner  of  the  rent- 

(a.)  Rieported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 
Law. 
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charge  the  overseers  on  the  9th  o!  June,  1892, 
purporting  to  act  under  section  70  of  the  Tithe  Act, 
1836,  and  section  8  of  the  Tithe  Act,  1837,  served  a 
notice  on  the  occupier  of  the  land  out  of  which' the 
tithe  rent-charge  issued  demanding  payment  and 
threatening,  a  distress.  The  tenant  paid  the  amount 
demanded  to  the  overseers  and  deducted  the  same 
from  the  next  half-year*s  rent  that  hecame  due  to  his 
landlord  on  the  Ist  of  July,  1892.  A  half-year*8  tithe 
rent-charge  amounting  to  £85  4s.  2d.  became  payable 
by  the  landlord  to  the  owner  of  the  tithe  rent- charge. 
The  landlord  paid  £55  4s.  2d.,  but  claimed  to  duduot 
the  balance  of  £30  which  he  had  allowed  to  the 
tenant  in  respect  of  the  rates  the  latter  had  paid. 

The  appellant,  as  aeent  for  the  owner  of  the  tithe 
rent-charge,  sued  in  me  county  court  for  the  balance 
of  £30.  The  county  court  judge  decided  that  the 
landlord  was  iustified  in  malong  the  deduction  from 
the  tithe  payable  by  him  in  respect  of  the  rates  paid 
by  the  tenant,  and  from  that  decision  the  tithe- 
owner  now  appealed. 

DanckwerUt  for  the  appellant. — Before  the  Tithe 
Act,  1891,  rates  on  tithe  rent-charge  were  recoverable 
from  the  occupiers  of  the  land  out  of  which  the  tithe 
rent-charge  issued;  the  occupiers  were  entiUed  to 
deduct  the  amount  from  their  rent  and  the  landlord 
to  deduct  the  amount  from  his  next  payment  of  rent- 
charge  (6  &  7  Will.  4,  c.  71,  s.  70,  and  7  Will.  4  &  1 
Vict.  o.  69,  8.  8).  By  the  Act  of  1891  that  pro- 
cedure is  abolished  and  the  rates  are  now  recoverable 
only  from  the  owner  of  the  tithe  rent-charge.  The 
notice  given  by  the  overseers  was,  tho^ore,  invalid, 
and  the  payment  by  the  occupier  was  a  voluntary 
payment  which  he  had  no  right  to  deduct  from  his 
rent. 

He  referred  to  Lamplugh  v.  Norton,  37  W.  E.  422, 
22  a  B.  D.  452  ;  Griffinhoo/e  v.  Daubiiz,  3  W.  B.  60, 
4  E.  &  B.  230;  Dawea  v.  Thomas,  40  W.  B.  305, 
[1892]  1  a  B.  414 ;  Andrew  v.  Hancock,  1  Brod.  & 
B.  37. 

Colt'Williums,  for  the  defendant  Potts;  8,  T. 
Evans,  for  the  defendant  Cook. — ^The  owner  of  the 
tithe  rent-charge  having  refused  to  pay,  the  overseers 
pursued  the  only  remedy  left  to  them— viz.,  against 
the  tenant.  That  remedy  is  kept  alive  as  regards 
rates  accrued  due  before  the  26Ui  of  Miuroh,  1891, 
by  section  38  of  the  Interpretation  Act,  1889  (52  &  53 
Vict.  c.  63),  notwithstanmng  the  Tithe  Act  of  1891. 
The  Tithe  Act  only  applies  to  rates  accrued  due  after 
the  passing  of  the  Act,  and  the  overseers  were  driven 
back  upon  the  procedure  of  the  Acts  of  1836  and 
1837.  The  rate  had  been  made,  and  an  obligation 
or  liability  had  therefore  accrued  due  under  the 
repealed  Acts,  and  as  there  is  no  intention  to  the 
contrary  appearing  in  the  Tithe  Act,  1891,  the  latter 
enactment  cannot  **  affect  any  remedy  in  respect  of 
such  obligation  or  liability.** 


Danckwerta  replied. 


Cur,  adv,  vult. 


May  6.— The  judgment  of  the  Court  (Day  and 
Bruce,  JJ.)  was  delivered  by 

Bruce,  J. — In  this  case  the  owner  of  a  tithe  rent- 
charge  claimed  payment  of  the  rent-charge  for  the 
period  of  six  montiis  which  became  payable  on  the 
1st  of  July,  1892,  and  amounted  to  £85  4s.  2d. 
£55  4s.  2d.  part  thereof  has  been  paid,  and  the  dis- 
pute arises  in  respect  of  a  balance  of  £30,  which  the 
defendant,  who  is  the  owner  of  the  land  out  of  which 
the  rent-charge  issues,  claims  to  deduct  in  respect  of 
rates  which  have  been  paid  by  the  occupiers.  It  is 
difficult  to  gather  from  the  notes  of  the  learned  judge 
of  the  county  court  when  these  rates  accrued  due, 


but  it  is  admitted  that  they  accrued  due  some  time 
prior  to  the  26th  of  Marsh,  1891,  the  day  on  which 
the  Tithe  Act  of  1891  came  into  operation.  It  seema 
probable  from  what  was  said  to  us  in  the  course  of  the 
argument  that  the  greater  portion  of  these  r&tes 
accrued  due  long  before  the  26th  of  Mareh,  1891. 
For  some  reason  that  is  unexplained  the  rates  were 
allowed  to  remain  unpaid  by  the  occupiers,  and  no 
proceedings  were  taken  to  enforce  payment  under 
section  70  of  the  Tithe  Act,  1836,  or  under  section  8 
of  the  Tithe  Act,  1837,  until  June,  1892,  when  som<» 
notices,  the  terms  of  which  do  not  appear  from  the 
judge's  notes,  were  served  upon  the  occupiers.  Thr 
notices,  we  gather,  are  assumed  to  have  been  given  in 
accordance  with  section  8  of  the  Act  of  1837. 

The  broad  question  we  have  to  decide  is  whether  the 
new  procedure  for  enforcement  of  the  tithe  rent- 
charge  introduced  by  the  Act  of  1891  is  to  be  con- 
sfrued  as  subject  to  the  machinery  of  the  older  Acts. 
We  think  it  was  intended  under  the  Act  of  1891  to 
introduce  an  entirely  new  procedure  for  the  reoovefy 
of  tithe  rent-charge ;  and,  indeed,  to  create  a  new 
liability  upon  the  owner  of  lands,  and  that  it  is  not 
possible  to  apply  the  old  procedure  to  the  new  Act, 
except  in  cases  where  the  new  Act  itself  haa  expressly 
referred  to  and  incorporated  the  provisions  of  tbe 
former  Acts.     Section  6  of  the  Act  of  1891  provides 
that  any  rate  to  which  the  tithe  rent-charge  is  subject 
shall  be  recovered  from  the  owner  of  the  tithe  rent- 
charge  ;  but  tiiere  is  no  provision  in  the  Act  rendering 
the  tithe  rent-charee,  made  by  the  Act  payable  l^ 
the  owners  of  the  land,  subject  to  the  rates  which 
may  have  been  allowed  to  fall  into  arrear  before  the 
passing  of  the  Act     Indeed,  there  is  an  express  pro- 
vision in  the  last-mentioned  section  repealing  so  mnch 
of  any  Act  as  authorizes  any  rate  on  tithe  rent-chtrge 
to  be  assessed  on  or  recovered  from  the  occupier. 
Therefore,  when  on  the  9th  of  June,  1892,  the  notices 
were  served  on  the  occupiers,  even  if  those  notices 
complied  with  the  provisions  of  section  8  of  the  Act 
of  1837,  as  the  provisions  of  that  section  had  ceased 
to  be  operative  at  the  time  the  notices  were  served. 
the  service  of  the  notices,  and  the  subsequent  pay- 
ment of  the  rates  by  the  occupiers,  cannot,  we  ti^. 
operate  to  entitle  the  occupiers  to  deduct  the  amonnt 
of  the  rates  from  their  rent,  or  the  present  def^dant 
to  deduct  it  from  the  tithe  rent-charge  due  to  th? 
appellant    It  seems  to  us  unnecessary  to  consideT 
whether  the  notices  complied  with  the  terms  of  section 
8  of  the  old  Act ;  but,  having  regard  to  the  terms  of 
the  section,  which  requires  the  notice  to  be  given  to 
the  occupier  twenty-one  days  previous  to  any  of  th** 
half-yearly  days  of  payment  of  the  rent-charge,  and 
having  regard  to  the  terms  of  section  70  of  tiie  Act 
of  1836,  which  confers  power  upon  the  occupier  to 
deduct  the  rate  from  the  rent  payable,  we  entertain 
some  doubt,  even  if  the  8th  section  had  remained  in 
force,  whether  rates  which  had  become  doe  in  leeped 
of  the  tithe  rent-charge  payable  in  one  year  coold 
be  deducted  from  the  tithe  rent-charge  payable  in  » 
subsequent  year  or  years. 

It  was  contended  before  us  that,  notwithstanding 
the  provisions  of  section  6  of  the  Act  of  1891,  repeal- 
ing so  much  of  any  Act  as  authorizes  any  rate  on  titii« 
rent-charge  to  be  assessed  on  or  recovered  from  tb^ 
occupier,  such  Acts  must  be  taken,  by  virtue  of  52  & 
53  Vict.  0.  63  (the  Interpretation  Act,  1889),  s.  3S, 
to  be  kept  alive  so  far  as  is  necessary  to  preserw 
existing  rights.  We  doubt  whether  the  general  pro- 
visions of  the  Interpretation  Act  can,  consiitantlr 
with  the  context  of  the  Act  of  1891,  be  read  into  it  «> 
as  to  override  the  special  provisions  therein  contained. 
But  even  if  the  Interpretation  Act  of  1889  is  to  b^ 
taken  as  modifying  the  Act  of  1891,  the  provisions  of 
the  Interpretation  Act  do  not  seem  to  provide  for  the 
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pneent  esse.  Under  the  old  law  there  was  no  right  on 
the  part  of  the  occupier  to  deduct  the  rates  from  his 
rent,  or  on  ihe  part  of  the  landlord  to  deduct  them 
from  payments  due  to  the  owner  of  the  rent-charge, 
until  certain  events  had  happened. 

In  the  present  case,  until  the  notices  were  given  or 
some  steps  taken  to  enforce  payment  by  the  occupiers 
of  the  rates  there  could  not  be  even  an  inchoate 
right  on  the  part  of  the  occupiers  to  deduct 
U^  rates  they  nad  not  paid  from  payments  due 
to  the  landlord  or  to  anyone  else.  As  no  notice 
was  given  nor  steps  taken  to  demand  the  rates  from 
the  occupiers  until  long  after  the  passing  pf  the  Act 
of  1891,  there  were  no  existing  rights  to  be  preserved 
by  ^  savinff  clause  in  the  Interpretation  Act. 

We  have  thought  it  right  to  consider  this  matter  in' 
lome  detail,  and  have  given  the  reasons  which  lead  us, 
00  the  strict  construction  of  the  Acts  of  Parliament,  to 
the  conclusion  we  have  come  to.  But  we  may  say  that 
we  think  it  is  to  be  gathered  from  the  present  scope 
of  tiie  Act  of  1891  that  it  was  the  intention  of  the 
Legislature  to  institute  an  entirely  new  method  for  the 
recovery  of  the  tithe  rent-charge — that  it  never  could 
have  been  intended  to  work  the  old  and  the  new 
machinery  together,  and  we  think  it  would  introduce 
confusion  if  questions  relating  to  matters  arisins^ 
under  the  old  hiw  were  allowed  to  be  mixed  up  with 
matters  arising  under  the  provisions  of  the  new  Act. 
Therefore,  in  our  opinion,  we  think  the  decision  of 
the  learned  judge  below  was  wrong,  and  that  an  order 
ought  to  be  made  for  the  recovery  of  the  £30. 

Appeal  attowtd. 

Solicitors  for  the  plaintiff,  Chappell  &  Griffith,  for 
BoberU,  Mold. 

Solicitors  for  the  defendant  Potts,  Philpot  <k  Son, 
for  PoU$  &  Cb.,  Chester. 

Solicitors  for  the  defendant  Cook,  Marpoh  ik  Baker, 
for  F.  L,  Jones,  Denbigh. 


OEourt  of  Appeal. 


From  Prob.  Div.  &  Adm.  Div.  ^ 

(lindl^,  A.  L.  Smith,  and     [ 

Davey,  L. JJ.)  ) 

"The  Glexlivet.' 


Nov.  24,  25. 


(a.) 


liuurance — Marine  insurance-— LIoyiTs  policy — Memo^ 
randum  in  policy — **  Free  from  average  under  £3  per 
tent,  unless  ship  be  burnt " — Meaning  of  **  burnt,** 

A  ship  7oas  insured  under  a  Lloyds  policy  containing 
the  usual  form  of  memorar.dum — viz, :  *'And  all  other 
yootii,  €Uso  ship  and  freight,  are  warranted  free  from 
average  under  £3  per  cent,,  unless  general,  or  the  ship  be 
branded,  sunk,  or  burnt,**  On  several  of  the  voyages 
covered  by  the  policy  fires  broke  out  in  the  coal  bunk;:rs  of 
the  thip,  which  consumed  some  of  the  ship*s  coals,  and 
*dso  did  some  slight  damage  to  the  structure  of  the  ship 
itidf^  bui  occasioned  no  interruption  of  the  voyage  and 
no  interference  with  the  navigation  of  the  ship. 

Held  {affirming  the  decision  of  Barnes,  J.,  reported  41 
T^^  R,  671,  [1893]  F.  164),  that  the  ship  was  not 
*'  burnt  **  within  the  meaning  of  the  memorandum, 

Hdd,  also  {differing  frtvm  the  opinion  expressed  by 
Barnes,  J.),  that  it  could  not  be  laid  down  as  a  definition 
aoplicable  to  every  case  that  a  ship  is  **  burnt,**  within 
w  meaning  of  the  memorandum,  whenever  the  injury 

(a.)  Beported  by  M.  J.  Blake,  Esa.,  Barrister- at- 
Law. 


by  fire  is  sufficient  to  render  the  ship  temporarily  in" 
navigable. 

Whether  a  partial  burning  does  or  does  not  constitute 
the  ship  a  '*  burnt "  ship  is  an  inference  to  be  drawn  in 
each  particular  case  by  the  jury  (or  judge  sitting  as  a 
jury)  from  the  actual  facts  appertaining  to  the  burning 
in  each  particular  case. 

Appeal  from  the  decision  of  Barnes,  J.,  reported  41 
W.  k  671,  [1893]  P.  164. 

The  action  was  instituted  on  a  marine  insurance 
policy,  by  The  Glenlivet  Steamship  Co.  against  J.  H. 
Titcomb,  an  underwriter  at  Lloyd's.  The  plainti£Ed, 
the  assured,  by  the  action  claimed  to  recover  from 
the  defendant  amounts  of  particular  average  losses 
all  under  £3  per  cent,  admittedly  caused  by  the 
perils  insured  against,  but  which,  by  reason  of  the 
memorandum  in  the  policy,  would  not  be  chargeable 
against  the  defendant  unless  the  ship  were  held  to 
have  been  **barnt"  within  the  meaning  of  the 
memorandum. 

A  joint  statement  of  issues  and  of  facts  was,  by 
agreement  between  the  parties,  submitted  to  the 
court,  and  the  action  was  accordingly  tried  on  these 
issues  by  the  judge  sitting  without  a  jury. 

From  the  admitted  statement  of  facts  it  appeared 
that  the  plaintiffs*  ship.  The  Olenlivet,  was  insured 
for  a  specified  period  by  the  defendant  under  a 
Lloyd's  policy,  which  contained  the  usual  printed 
memorandum — ^viz. :  "  Com,  fish,"  Ac,  **  are  war- 
ranted free  from  average  unless  general,  or  t^e  shin 
be  stranded;  sugar,  tooaoco,"  Ac,  **are  warrantea 
free  from  average  under  £5  per  cent. ;  and  aU  other 
goods,  also  the  ship  and  freight,  are  warranted  free 
from  average  under  £3  per  cent,  unless  general,  or 
the  ship  be  stranded  " — and  added  in  writing  were 
the  words—"  sunk,  or  burnt."  There  were  also  added 
in  writing  the  words :  "  The  warranbr  and  conditions 
as  to  average  under  £3  per  cent,  to  be  applicable  to 
each  out-and-home  voyage  as  if  separately  insured, 
and  not  to  the  whole  time  insured."  On  the  first 
voyage  of  the  ship — ^which  was  an  iron  ship — a  fire 
broke  out  amongst  the  coals  in  the  ship's  forward 
coal  bunker.  The  fire  was  extinguished  without  any 
damage  being  done  to  the  structure  of  the  ship  itself. 
On  two  other  voyages  of  the  ship,  fires  a^^ain  broke 
out  in  the  coal  bunkers  of  the  ship,  which,  in  addition 
to  consuming  some  of  the  coals,  did  some  slight 
structural  damage  to  the  ship  itself  by  destroying 
certain  wood  casing  of  the  ounkenr,  and  oausiuR 
some  of  the  iron  plates  of  the  bunkers  to  buckle  and 
split.  On  none  of  these  occasions  was  the  voyage  of 
tne  ship  interrupted  by  the  fires. 

It  was  admitted  in  the  joint  issue  stated  for  the 
opinion  of  the  court  that  if  on  these  facts  the  ship 
was  "  burnt "  on  any  of  the  said  voya^,  the  plainti£^ 
were  entitled  to  recover  the  sums  claimed ;  and  that, 
if  the  ship  was  not  **  burnt,"  the  plaintiffii  were  not 
so  entitled ;  and  accordingly  the  question  submitted 
for  the  court  was:  "Whether  The  Olenlivet  was,  or 
was  not,  *  burnt '  within  the  meaning  and  intent  of 
the  memorandum  in  the  policy  in  afi  or  any  of  the 
voyages  in  question." 

Barnes,  J.,  held  that  The  Olenlivet  was  not "  burnt " 
within  the  meaning  of  the  memorandum,  and  accord- 
ingly gave  judgment  in  favour  of  the  defendant.  His 
lordship  expressed  an  opinion  that  the  word  "  burnt " 
in  the  memorandum  meant  an  injury  by  fire  sufficient 
to  cause  some  interruption  of  the  voyase,  so  tiiat  the 
ship  was  thereby  rendered  temporarily  innavigable. 

The  plaintiffs  appealed. 

AspinaU,  Q.C.,  for  the  appellants. — The  test  laid 
down  by  Barnes,  J.,  is  not  accurate.  If  a  fire  took 
place  while  the  ship  was  discharging  cargo,  which 
prevented  her  discharging,  that  would  not  render  the 
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The  goods  haying  been  delivered,  the  plaintifEls,  by 
leave  of  the  registrar  of  the  court,  commenced  an  ac- 
tion in  the  Bath  County  Court  for  the  price.  The 
defendant  thereupon  applied  in  chambers  for  a  pro- 
hibition, on  the  Kround  that  the  county  court  at  Bath 
had  no  jurisdiction,  no  part  of  the  cause  of  action 
having  arisen  within  the  district  of  that  court. 

The  apDlioation  having  been  refused  at  chambers, 
the  def  enoant  appealed  to  the  court. 

By  section  74  of  the  County  Courts  Act,  1888,  it  is 
enacted  that,  "  except  where  by  this  Act  it  is  other- 
wise provided,  every  action  or  matter  may  be  com- 
menced in  the  court  within  the  district  of  which  the 
defendant  or  one  of  the  defendants  shall  dwell  or 
carry  on  his  business  at  the  time  of  oommencine  the 
action  or  matter,  or  it  may  be  commenced,  by  leave 
of  the  judge  or  registrar,  in  the  court  within  tiiie  dis- 
trict of  which  the  defendant  or  one  of  the  defendants 
dwelt  or  carried  on  business  at  any  time  within  six 
calendar  months  next  before  the  time  of  commence- 
ment, or,  with  the  like  leave,  in  the  court  in  the  dis- 
trict of  which  the  cause  of  action  or  claim  wholly  or 
in  part  arose." 

O,  8,  Bower,  for  the  defendant.  —  Non-payment 
of  the  price  is  neii^er  the  whole  nor  part  of  tne  cause 
of  action  in  an  action  for  the  price  of  g^oods  sold  and 
delivered.  The  county  court  at  Bath,  therefore,  has 
no  jurisdiction  under  the  74th  section  of  the  County 
Courts  Act,  1888,  to  try  the  action,  which,  under  the 
same  section,  must  be  commenced  in  the  district  in 
which  the  defendant  resides.  The  action  is  not  for 
breach  of  the  eontract,  but  for  the  price  under  the 
contract,  and  all  that  the  plaintiff  would  have  to 
prove  would  be  the  contract  and  the  delivery,  when, 
m  the  absence  of  proof  of  payment  by  the  defendant, 
he  would  be  entitled  to  succeed.  There  is  no  direct 
authority  on  the  point,  but  the  old  rules  of  pleading 
support  this  contention,  inasmuch  as  it  would  have 
been  unnecessary  to  allege  non-payment  in  such 
an  action,  and  a  plea  of  never  inaebted  would  only 
put  in  issue  the  contract  and  the  delivery.  On 
principle,  moreover,  no  negative  can  be  part  of  a 
cause  of  action  on  contract,  because  the  latter  is  some- 
thing which  you  have  to  allege.  "  Cause  of  action  " 
was  defined  by  Brett,  J.,  in  Cooke  v.  Oill,  21  W.  E. 
334,  L.  B.  8  C.  P.,  at  p.  116,  as  *'  every  fact  which  is 
material  to  be  provea  to  entitle  the  plaintiff  to 
succeed,"  and  that  definition  was  adopted  in  Bead  v. 
Brown,  37  W.  E.  131,  22  a  B.  D.   128. 

He  also  cited  BeU  &  Co,  v.  Antwerp,  London,  and 
Brazil  Line,  39  W.  B.  84,  [1891]  1  Q.  B.  103. 

Edward  FoUoek,  for  the  plaintiffs,  was  not  called 
upon. 

Chables,  J. — I  think  that  this  appeal  must  be 
dismissed.  The  action  is  for  the  price  of  goods  sold 
and  delivered.  According  to  the  law  appHcable,  no 
special  place  of  payment  being  indicated  by  the  con- 
tract, the  price  is  payable  at  Bath.  Section  74  of  the 
County  Courts  Act  provides  in  effect  that  every 
action  shall  be  commenced  in  the  district  where  the 
defendant  resides,  or,  by  leave  of  the  judge  or  regis- 
trar of  the  court,  in  the  district  where  the  cause  of 
action  arises  either  wholly  or  in  part.  Now,  is  the 
non-payment  of  the  price  in  such  an  action  as  this, 
either  wholly  or  in  part,  the  cause  of  action  ?  If  it  is, 
the  prohibiuon  cannot  go.  It  is  said  it  is  neither. 
Kow,  the  meaning  of  the  words  ** cause  of  action" 
was  considered  with  reference  to  the  Common  Law 
Procedure  Act,  1852,  but  the  cases  upon  that  Act  do 
not  apply  here,  because  the  words  in  the  section  are 
"wholly  or  in  part."  There  was  an  interesting 
discussion  between  the  different  courts  on  the  meaning 
of  the  words  '* cause  of  action"  in  section  18  of  that 
Act,  and  although  the  Court  of  Common  Pleas  and 


the  later  decisions  of  the  Court  of  Exchequer  differed 
from  the  Court  of  Queen's  Bench  as  to  that,  all  were 
perfectly  agreed  that  non-payment  constituted  pvt 
of  the  cause  of  action.  To  use  the  words  used  in 
Jackeon  v.  SpiWdl,  18  W.  E.  1162,  L.  E.  5  a  P. 
542,  at  p.  552,  "  The  '  cause  of  action '  means  the  s<^ 
on  the  part  of  the  defendant  which  gives  the  plaintiff 
his  cause  of  complaint."  I  am  far  from  saymg  that 
non-payment  of  the  price  is  the  whole  cause  of 
action,  but  I  have  no  sort  of  doubt  that  it  is  a  put 
of  it. 

We  have  had  a  long  argument  as  to  what  must  be 
alleged  in  an  action  for  the  price  of  goods  sold  and 
delivered,  and  it  is  said  that  it  is  unnecessary  to  allege 
non-payment.  But  it  does  not  at  all  follow  that  it 
is  not  a  cause  of  action. 

Weight,  J. — I  am  of  the  same  opinion. 

The  defendant  appeal^. 

Nov.  13. — G.  8,  Bower,  for  the  appellant. 

Edward  Pollock,  for  the  respondents,  was  not  called 
upon. 

The  CoUBT  (Lord  Esher,  M.E.,  andLoPBS  andKAY, 
L.JJ.)  dismissed  the  appeal,  holding  that  according 
to  the  contract  the  price  was  payfu>le  at  Bath,  and 
that,  therefore,  the  cause  of  action,  either  whdly  or 
in  part,  arose  there. 

Appeal  dismiesed* 

Solicitor  for  the  appellant.  A,  A.  TimhrelL 

Solicitors  for  the  respondents.  Young,  Jone$,  dt  Co, 


.  Div.  ) 
(.E.,  and  > 
jr,L.JJ.)    S 


Nov.  6. 


Prom  Q.  B.  Div. 
(Lord  Esher,  M.E., 

Lopes  and  Eay,  L.  JJ.) 
Firth  &  Sons  (Liioted)  v.  De  las  Eiyas  asv 
Another,  (a.) 

Practice — Writ — Service  out  of  jurisdiction — Foreigner 
resident  abroad — **  Proper  party  " — Ord,  11,  r.  1  (g). 

Ord,  1 1,  r.  1  (g),  applies  to  a  foreigner  resident  out  of 
the  jurisdiction. 

The  plaintiffs,  an  English  company,  entered  into  a 
contract  in  8pain  with  the  defendants,  who  carried  on 
business  in  partnership  in  8pain,  to  manufacture  and 
deliver  certain  goods  in  Spain,  The  payment  was  to  he 
made  abroad.  One  of  the  defendants  was  an  English 
subject,  and  the  other  was  a  Spanish  subject  resident  in 
Spain,  The  plaintiffs  brought  an  action  to  recover  th^ 
price  of  the  goods  so  delivered,  and  the  writ  was  served 
on  the  English  partner  in  England, 

Held  (affirming  the  decision  of  the  Queen's  Bencli 
Division),  that  the  foreign  partner  uxu  a  **  proper  pariy" 
to  the  action  within  ord,  11,  r.  1  (g),  and  that  leave  U 
issue  a  concurrent  writ  and  serve  notice  thereof  on  kin 
out  of  the  jurisdiction  might  be  aUoufed, 

Massey  v.  Heynes,  36  W.  B,  834,  21  Q,  B.  D.  330, 
follou)ed. 

The  Divisional  Court  having  made  it  a  condition  of 
the  order  thai  judgment  should  not  be  signed  nor  executum 
issued  against  the  foreign  defendant  except  by  leave  ofiht 
court  or  a  judge. 

Held,  by  the  Court  of  Appeal,  that  this  condition  could 
not  be  imposed  as  a  general  rule  in  all  such  ccues,  nor 
were  there  any  special  circumstances  in  this  case  whid 
called  for  it. 

Appeal  from  a  decision  of  the  Queen's  Bench 
Division  (Cave  and  Wright,  JJ.)  refusing  to  set  aside 

(a.)  Eeported  by  W.  F.  Babet,  Esq.,  Barrister-at- 
Law, 
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a  writ  of  sammoiis  and  service  of  notice  thereof  out 
of  the  jurisdiction. 

The  action  was  brought  by  an  English  company  to 
reoorer  the  balance  of  the  price  of  goods  sold  and 
dehTOTed.  There  were  two  defendants,  de  las  Bivas, 
a  Spanish  sabjeot  resident  and  carrying  on  business  in 
Bpam,  and  Sir  Charles  M.  Palmer,  an  Knglish  subject 
rerident  in  England,  and  they  carried  on  business  in 
partnership  at  Bilbao,  in  Spam.  The  contract  for 
the  sale  of  the  goods  was  made  at  Bilbao,  and  under 
it  the  plaintifFs  agreed  to  manufacture  and  deliver  to 
the  ddendants  certain  gun  materials  at  Jarrow  or 
Bilbao,  at  the  defendants'  option,  the  price  to  be  paid 
in  English  money  in  London  or  Paris,  at  the  defend- 
ants' option.  The  defendants  elected  to  take  delivery 
st  Bilbao,  and  to  make  the  ])ayment  in  Paris.  The 
action  was  brought  against  the  defendants  individ- 
ual, and  the  writ  was  served  upon  Sir  C.  M.  Palmer 
in  raigland.  The  plsintiffo  thereupon  obtained  leave 
ex  parte  under  ord.  11,  r.  1  (^),  to  issue  a  concurrent 
vrit,  and  to  serve  notice  thereof  on  the  defendant  de 
las  Bivas  out  of  the  jurisdiction.  De  las  Bivas, 
having  been  served  with  notice  of  the  writ,  appeared 
under  fvotest,  and  moved  to  set  aside  the  wnt  and 
•errice.  The  Divisional  Court  dismissed  the  applica- 
ti<m,  bit  made  an  order  that  judgment  should  not  be 
signed,  nor  execution  issued,  against  him  except  bv 
leave  of  the  court  or  a  judge.  De  las  Bivas  appeialed, 
and  the  plaintiffiB  gave  cross-notice  of  appeal  against 
thp  limitation  so  imposed. 

By  ord.  11,  r.  1,  "  service  out  of  the  jurisdiction  of 
a  writ  of  summons,  or  notice  of  a  writ  of  summons 
may  be  allowed  by  the  court  or  a  judge  whenever — 
{s)  any  person  out  of  the  jurisdiction  is  a  necessary 
or  proper  party  to  an  action  prpperly  brought 
against  some  other  person  duly  served  within  the 
jurisdiction.'* 

J.  Lawmm  WaUon,  Q.C.,  and  8coU  Fox,  for  the 
defendant  de  las  Bivas. — ^Though  the  words  of  ord. 
11,  r.  1  (jf),  are,  construed  literally,  wide  enough  to 
cover  this  case,  the  court  will  not  construe  the  inle  so 
as  to  make  it  apply  to  a  foreigner  who  is  not  within 
the  jnrisdiction.  The  rule  omy  covers  the  case  of  an 
En^ish  subject  resident  abroad,  or  a  foreigner  who 
hat  submitted  to  the  jurisdiction.  If  the  rule  is  con- 
stmed  as  the  Divisional  Court  construed  it,  then  if  a 
contract  were  made  abroad  with  two  foreigners,  and 
one  happened  to  be  passing  through  England  and 
was  served  witii  the  writ,  the  other  foreigner  could 
be  served  abroad  and  sued  here.  In  Etusell  v.  Cambe- 
/ort.  37  W.  E.  701,  28  Q.  B.  D.  526,  Cotton,  L.J.,  in 
speaking  of  ord.  9,  r.  6,  which  vras  the  old  rule  deal- 
ing with  service  on  a  firm,  said  that  the  court  would 
not  construe  the  rule  "  so  as  to  bring  within  the 
jurisdiction  persons  who  neither  by  nationality  nor 
py  residence  are  capable  of  being  made  subject  to  the 
jurisdiction."  In  Massey  v.  Heynes,  36  W.B.  834,  21 
Q.  B.  D.  330,  the  point  was  not  argued,  and,  more- 
over, in  that  case  the  foreigner  made  the  contract 
within  the  jurisdiction. 

They  also  referred  to  ffeinemann  v.  Hale,  39  W.  B. 
4S5,  [1891]  2  Q.  B.  83 ;  8t.  Gobain,  Chauny,  &  Cirey 
Co,  V.  HoyermantCs  Agency,  41  W.  B.  563,  [1893]  2 
Q.B.96. 

DanfkwerU,  for  the  plaintiflfe,  was  only  called  upon 
to  argue  the  cross-appeaL — ^There  is  no  reason  in  this 
case  why  the  ^laintifb  should  not  have  the  full 
Imefit  of  any  judgment  thejr  may  be  entitled  to 
sgainst  the  defendants.  Wright,  J.,  in  the  Divisional 
Court  said  that  he  made  it  a  rule  in  all  these  cases  to 
impose  the  limitation.  There  was  no  authority,  in 
the  absence  of  special  circumstances,  for  imposing 
Rich  a  limitation. 

SaiU  Fox  tepUed. 


Lord  EsHEB,  M.B. — This  rule  was  considered  in 
the  case  of  Massey  v.  Hey  nee,  and  Undley,  L.J., 
states  in  terms  that  *'  when  the  liability  of  several 
persons  depends  upon  one  investigation,  I  think  the^ 
are  all  '  proper  parties '  to  the  same  action,  and,  if 
one  of  them  is  a  foreigner  residing  out  of  the  juris- 
diction, rule  1  (a)  of  order  11  applies."  The  point 
was  therefore  before  the  court,  ana  that  decision  has 
been  taken  in  subsequent  cases,  as,  for  instance,  in 
The  Elton,  39  W.  B.  703.  [1891]  P.  265,  as  an 
authoritative  decision  upon  the  point  taken  to-day. 
We  caimot  therefore  depart  from  our  former  decision, 
and  this  case  seems  to  me  to  be  governed  by  that 
decision.  As  regards  the  cross-appeal,  whether  such 
a  limitation  as  was  imposed  here  shoidd  be  imposed 
must  depend  upon  the  circumstances  of  each  cace. 
.Wright,  J.,  seems  to  have  stated  that  as  a  general 
rule  he  imposed  this  limitation  in  all  these  cases.  I 
caimot  ag^  with  him  in  that  course.  If,  however, 
the  court  below  applied  this  limitation  to  this 
particular  case,  again  X  cannot  agree  that  there  are 
any  circumstances  here  to  warrant  such  a  course. 
The  defendants  have  had  all  the  advantage  of  these 
expensive  goods,  and  I  can  see  no  reason  why,  if  tiie 
foreigner  can  be  sued  here,  the  plaintiffs  should  not 
have  the  fuU  advantage  of  any  ludgment  they  may 
be  entitled  to.  The  cross-appeal  must  therefore  hie 
allowed. 

LoFES,  L.  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  Maasey  v.  Heynes  governs  this  case.  I 
have  up  to  the  present  entertained  some  doubt  as  to 
whether  ord.  11,  r.  1  (g),  ought  to  be  held  to  apply 
to  foreiscners  residing  abroad.  But  anv  doubts  I 
may  have  had  have  been  removed,  and  I  think  that 
the  rule  was  clearlyintended  to  apply  to  foreigners 
residing  abroad.  The  words  "notice  of  a  writ" 
are  inserted  in  the  beginning  of  the  rule  as  applicable 
to  each  of  the  succ^ding  sub-divisions,  and  unless 
they  were  intended  to  apply  to  sub-division  (i/)  care 
would  have  been  taken  to  exclude  them  from  s«» 
applying.  I  agree  witii  the  Master  of  the  Bolls  as 
to  the  cross-appeal. 

Kay,  L.J. — I  am  of  the  same  opinion.  Masiey  v. 
Heynes  seems  to  me  to  be  conclusive  upon  the  con- 
struction of  this  rule.  That  case  decided  that  rule 
1  {g^  included  a  foreigner  resident  out  of  the  juris- 
diction. One  of  the  defendants  in  that  case  was  a 
person  resident  within  the  jurisdiction  who  had 
made  a  charter-party,  purporting  to  act  on  behalf 
of  f orei^ers,  with  the  plaintifiGs.  The  court  allowed 
the  foreunners  to  be  joined  as  defendants  in  the 
action,  the  plaintiffs  daimine  relief  against  the 
agent,  or  the  foreign  prindpus  in  the  ^temative. 
In  Indigo  Co,  v.  Ogilvy,  39  W.  B.  646,  [1891]  2  Ch. 
31,  I  pointed  out  what  a  strong  case  that  was.  The 
present  case  is  much  less  strong.  It  is  not  a  case  of 
alternative  relief  against  the  foreign  defendants.  It 
is  a  case  of  alleged  joint  liability,  and  one  of  the 
partners  is  ordinarily  resident  in  England  and  has 
been  served  with  the  writ,  and  the  other  partner, 
who  is  a  foreigner  resident  in  Spain,  is,  in  my  opinion, 
a  proper  party  to  the  action.  The  rule  seems  to  me  to 
appW  to  this  case  in  the  letter  and  in  the  spirit.  So 
far  I  feel  bound  by  the  decision  in  Maasey  v.  Heynes, 
and  for  the  reason  already  pointed  out  by  Lopes, 
L.J.,  I  cannot  well  see  how  nde  1  (a)  could  be  held 
not  to  apply  to  foreigners  resident  abroad,  inasmuch 
as  the  words  **  notice  of  a  writ,"  which  apply  to 
foreigners  abroad,  are  in  the  rule.  It  was  then  said 
that  the  court  in  its  discretion  ought  to  refuse  to 
make  the  order  in  this  case.  I  need  only  sa^  that  I 
cannot  conceive  any  case  more  proper  for  service  on  a 
foreigner  resident  abroad  than  this  case. 

Next,  as  regards  the  cross-appeal,  it  appears  that 


102 


THE  WEEKLY  REPORTER.       iv^i^vm.}       VoLJailL 


COUBT  OF  AFPEAL. 


Pboud  r.  Pbicb. 


CousT  OF  Appsal. 


Wright,  J.,  in  the  ooiirt  below,  laid  that,  in  all  caaec 
where  a  foreigner  abroad  was  served  nnder  role  1  {g), 
he  imposed  this  limitation.  I  can  find  nothing 
aothonidng  that  inrariable  practioe  in  the  Boles  of 
the  Supreme  Conrt.  I  dedme  to  sa^  that  there  is 
any  general  rule  as  to  imposing  this  limitation  in 
these  oases,  because  to  do  so  wouM  be  to  alter  or  add 
to  the  Boles  of  ConrL  Nor  can  I  see  any  special 
drcomstances  in  this  case  for  imposing  sach  a  limita- 
tiou« 

Appeal  dUmisied  ;  croei'Oppeal  aUowed. 

SoUcttor  for  the  platntiffi,  T.  J.  Baillie,  for  Broom- 
head,  Wighiman,  d  Moore,  flhefBeld. 

Solicitors  for  the  defendant,  MapUe,  Teeedale,  d: 
Co.,  for  Leiich,  Dodd,  BramtoeU,  &  Bell,  Newcastle- 
upon-Tyne. 


ndl 
J.)j 


Oct.  31. 


From  Q.  B.  Diy. 
(Xiord  Esher,  M.B.',  and 
Lopes  and  Kay,  L.  JJ. 

Pbottd  If.  Pbioe.  (a.) 

EedeHodical  law — Few — Chapel — Long  user — Exdusive 
poBsesiion—Freeumption  of  legal  origin — Faculty — 
Freecription — Jurisdiction  of  ordinary  over  distribu" 
turn  of  seats — Injunction — Application  for  /acuity — 
Bestraint  against  acting  under  faculty,  if  granted. 

In  1782  a  subscription  was  raised  for  the  purpose  of 
providing  more  church  accommodation  than  then  exisied 
for  the  inhabitants  of  a  parish,  and  a  chapel  was  formed 
on  the  first  floor  of  a  building  belonging  to  a  grammar 
school*  A  curate  wtu  licensed  to  this  chapel  by  &e  bishop 
of  the  diocese,  and  the  curacy  wcu  constituted  a  perpetual 
curacy  and  benefice  under  1  Oeo,  1,  stat.  2,  c  10,  s.  4. 
Fews  in  this  chapel  were  allotted  to  the  suhscribers,  and 
the  pewhclders  sold  and  transferred  their  seats  by  entries 
in  the  chapeUbook.  In  1846  the  building  was  pulled 
down  and  a  new  chapel  was  erected  on  the  site,  and  duly 
consecrated  in  1848.  Those  persons  who  had  been  holders 
oj  pews  in  the  eld  chapel  had  news  allotted  to  them  in  the 
new  chapel  in  substitution  therefor.  These  pews,  and 
others  which  were  substituted  for  them  upon  the  re- 
pewing  and  repairing  of  the  chapel  under  a  faculty 
granted  in  1867,  were  exclusively  used  by  the  persons  to 
whom  they  were  allotted  and  their  successors  in  title  down 
to  the  commencement  of  the  action,  and  were  dealt  with 
by  them  by  way  of  assignment  and  devise.  The  vicar 
and  churchwaraens  of  toe  parish  having  applied  for  a 
faculty  to  enable  them  to  remove  the  pews,  the  plaintiff, 
in  whom  the  rights  of  tho  previous  holders  of  three  of  the 
pews  were  vested,  brought  an  adion  against  them,  daim' 
ing  a  dedaration  thai  he  was  entitled  to  the  said  three 
pews,  and  an  injunction  to  restrain  the  d^endants  from 
interfering  with  them.  There  was  no  evidence  of  the 
pews  having  ever  been  repaired  by  the  plaintiff  or  his 
predecessors  in  title. 

Held  {affirming  the  judgment  of  Day  and  Wills,  JJ., 
41  W.  B.  650),  that  on  the  consecration  of  the  chapel  the 
jurisdidion  to  dispose  of  the  seats  accrued  to  the  ordinary  ; 
and  that  the  plaintiff,  not  having  ettahlished  anything 
beyond  exdusive  possesion  of  the  pews,  failed  to  show 
any  title  which  could  prevail  against  the  general  juriS' 
diction  of  the  ordinary. 

Held,  also,  that  the  adion  ought  not  to  have  been  enter' 
tained,  for  it  was  an  abuse  of  the  process  of  the  court  to 
ask  for  an  injundion  to  restrain  the  defendants  from 
acting  under  a  faculty  which  had  not  yd  been  granted; 
but  the  Queen's  Bench  Division  having  dealt  with  the 
matter,  the  court  entertained  the  appeal. 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister-at- 
Law. 


Appeal  from  the  judgment  of  a  divisional  court  on 
a  if^Bcial  case  stated  under  ord.  34,  r.  1. 

The  plaintiff  claimed  a  declaration  that  he  was 
entitled  to  three  pews  numbered  68,  77,  and  78  in 
the  chapel  of  St.  Ann's,  Bishop  Auclrlaml,  and  an 
injunction  to  restrain  the  defendants,  the  vicar  and 
churchwardens  of  the  parish  of  St.  Andrew's,  Bishop 
Auckland,  in  which  the  chapel  was  situated,  from 
interfering  with  the  said  pews.  In  the  year  1781  a 
subscription  was  raised  to  provide  more  church 
accommodation  for  the  inhabitants  of  the  parish  of 
St.  Andrew's  than  then  existed ;  and  in  the  following 
year,  by  an  arrangement  with  the  governors  of  a  free 
gnunmar  school,  a  chapel  was  formed  on  the  fint 
floor  of  a  buildhig,  the  ground  floor  of  which  was 
used  as  a  school-house.  This  chapel  was  not  conse- 
crated, but  was  called  St.  Ann's  Chapel,  and  a  curate 
was  licensed  to  it  by  the  Bishop  of  Dnribam ;  and  the 
€K>vemors  of  Queen  Anne's  Bounty,  by  the  grant  of 
an  augmentation,  constituted  ihe  curacy  a  perpetosl 
curacy  and  benefice  under  1  Geo.  1,  stat.  2,  c  10,  s.  4. 

Pews  in  this  chapel  were  allotted  to  the  subscriberB, 
and  there  was  evidence  that  the  pe^olders  sold  and 
transferred  their  seats  by  entries  m  the  minute-book 
of  the  committee  who  managed  the  chapeL 

In  1846  the  chapel  and  the  school  were  pulled 
down,  and  the  site  of  the  school  was  offered  by  the 
governors  of  the  granunar  school  for  the  purpose  of 
building  a  new  chapeL  The  present  ona^Ml  was 
erected  upon  the  site  of  the  school-house,  the  funds 
being  raued  by  a  general  subscription.  No  convey- 
ance of  the  site  could  be  found. 

The  owners  of  pews  in  the  old  chapel  consented  to 
these  alterations  before  they  were  effected  u^n  the 
understanding  that,  if  the  positions  of  their  pews 
should  be  interfered  with  m  consequence  of  the 
alterations,  arrangements  should  be  made  to  satisfy 
them. 

On  the  12th  of  February,  1848,  the  pews  in  the 
new  chapel  were  allotted  to  the  owners  of  pews  in 
the  old  chapel,  three  of  such  pows  being  allotted  to 
persons  who  were  the  plaintiff's  predecessors  in  title; 
and  on  the  22nd  of  February  the  new  chai)el  was 
consecrated  upon  the  petition  of  the  predecessors  in 
title  of  the  plaintiff  and  others.  There  was  evidence 
that  from  that  date  the  pewholders  had  dealt  with 
iheoT  pews  by  will  and  by  assignment  inter  vivos,  and 
had  never  paid  any  rent  for  them. 

In  1867  it  was  proposed  to  repair  and  repew  the 
chapel,  and  the  persons  who  were  then  pewholders 
(including  the  plaintiff  or  his  predecessors  in  title) 
signed  an  assent,  on  condition  tnat  it  should  not  in 
any  way  prejudice  their  rights  as  pewowners ;  and  s 
faculty  was  granted  to  the  vicar  and  churdhwardens 
of  St.  Andrew's  on  the  petition,  among  others,  of  the 
plaintiff,  then  a  churchwarden,  authorizing  them  to 
remove  the  pews  and  erect  new  ones,  and  to  re-sdlot 
the  pews,  due  regard  being  had  to  the  claims  of  those 
who,  by  faculty  or  prescription,  were  entitled  to  pews. 
The  pews  were  so  re-allotted,  each  pew  having  a  door 
with  an  interior  bolt,  and  the  chapel  minute-book 
contained  a  ''register  of  the  proprietary  pews." 
Ever  since  then  i^e  churchwardens  of  St.  Andrew's 
had  acted  as  churchwardens  of  St.  Ann's.  The  three 
pews  in  question  had  come  to  the  plaintiff  by  assign- 
ment or  other  devolution  of  title,  and  had  sinc^been 
exclusively  used  by  the  plaintiff  and  his  rdatives  end 
friends.  There  was  no  evidence  of  any  repairs  having 
ever  been  done  to  any  of  the  pews  by  the  plidnttff  or 
his  predecessors  in  title. 

It  was  alleged  that  one  of  the  pews — viz..  No.  77— 
which  had  been  exdtisively  used  by  a  Mrs.  Hodgson, 
through  whom  the  plaintLBT  claimed  it,  was  annexed 
to  a  house,  in  which  Mrs.  Hodgson  had  resided,  and 
of  which  the  plaintiff  afterwards  became  the  owner. 
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The  defendants  had  petitioned  for  a  faculty  to 
enable  them  to  poll  down  and  remove  the  pews,  and 
nbstitate  chairs  if  necessary.  The  defendants  denied 
that  the  plaintiff  had  any  private  rights  in  any  of 
tbepews. 

The  Divisional  Court  (Day  and  Wills,  JJ.)  held  that 
the  evidence  did  not  justUfy  the  presumption  of  a 
legal  origin  for  the  user  of  the  pews,  and  that  the 
plsintiff  could  not  Tnaintain  the  action :  41 W.  B.  650. 

The  plaintiff  ^pealed. 

A.  B.  Kempe,  for  the  plaintiff. — The  plaintiff  has  a 
dear  possessory  right  to  each  of  these  pews.  This  is 
not  the  case  of  a  j^arish  church,  but  of  a  proprietary 
ehapeL  The  ori^^mal  chapel  existed  for  sixty-five 
jfftn  without  bemg  consecrated;  and  during  that 
tune,  at  any  rate,  the  pews  were  merely  private  pro- 
perty, and  were  not  in  any  way  under  the  jurisclic- 
tkm  of  the  ordinary.  The  court  ought  to  presume  a 
grant  of  the  freehold  of  those  pews  to  the  persons 
who  then  enjoyed  the  exclusive  use  of  them.  The 
pews  now  in  question  are  legally  in  the  same  position 
as  the  three  pews  in  the  md  chapel  for  which  they 
were  substitnted.  As  to  these  the  ordinary  has  never 
acquired  jurisdiction  to  interfere  by  faculty,  what- 
erer  autiiority  he  may  have  over  the  other  seats  in  the 
chapeL  In  the  absence  of  jurisdiciion  in  the  ordinsuy 
to  interfere  by  faculty  it  is  sufficient  for  the  plaintiff 
to  rely  on  possesion.  As  to  No.  77,  the  use  of  that 
pew  has  for  many  years  been  exclusively  enjoyed  by 
the  owner  of  a  particular  house,  and  it  was  sold  to 
the  plaintiff  with  that  house.  A  foculty  ought,  there- 
fore, to  be  presumed  to  have  been  grantM.  at  some 
time  annexing  the  pew  to  the  house. 

He  dted  the  judgment  of  Bowen,  L.J.,  in  Halliday 
T.  PhiUip^,  37  W.  K.  776,  23  a  B.  D.  48 ;  Mmfsey  v. 
HtUcoai,  2  Hagg.  Ecc.  30 ;  and  Critp  v.  Martin,  2  P.  D. 
15. 

F.  Eg  L.  Brrington,  for  the  defendants,  was  not 
called  upon  to  argue. 

Lord  EsHEit,  M.B.— In  the  first  place  I  wish  to 
enter  my  protest  against  this  case  bemg  brought  be- 
fore the  court  at  alL  To  ask  for  an  injunction 
against  persons  who  may  obtain  an  order  from  an 
eoolesiastical  oourt,  which  order  it  is  alleged  the  ec- 
desiastical  court  ought  not  to  grant — ^to  come  to  the 
High  Court  and  ask  for  an  injunction  to  restrain  such 
penons  from  acting  under  such  order,  if  they  obtain 
tt,  is,  in  my  opinion,  an  abuse  of  the  process  of  the 
court.  But  under  the  drcnmstances  of  the  case  it 
seems  necessary  that  we  should  entertain  this  appeaL 

This  church  or  chapel  was  consecrated  by  the  Bis- 
hop of  Durham  in  1818.  It  was  consecrated  for  the 
use  of  the  parishioners  of  St.  Andrew's.  The  bishop 
must  at  that  time  have  been  persuaded  that  the  free- 
hold of  the  chapel  had  been  conveyed  in  sucdi  a 
xnamier  as  to  put  the  seats  under  ihe  jurisdiction  of 
the  ordinary  in  the  usual  way ;  otherwise  he  would 
have  refused  to  perform  the  consecration.  The 
plaintiff  now  says  that  the  ordinary,  or  tiie  church- 
wardens acting  as  the  officers  of  the  ordinary,  are 
about  to  alter  the  distribution  of  the  seats  in  the 
eh^pd,  and  that  they  will  interfere  with  three  news 
which  bekmg  to  him  and  are  his  freehold ;  and  his 
contention  is  that  the  ordinary  has  no  jurisdiction  to 
deal  with  these  pews.  There  may,  no  doubt,  be  a 
pew,  which  is  the  property  of  a  private  owner,  and 
with  which  the  ordmary  has  no  jurisdiction  to  inter- 
fere. But  a  person  who  sets  up  a  right  to  such 
private  ownership  of  a  pew  must  prove  it.  The 
plaintiff  says  he  has  proved  it.  He  admits  that  mere 
possession  will  not  oust  the  jurisdiction  of  the 
ordinaipr,  but  he  has  attempted  to  argue  that  he  has 
joinethmg  more  than  mere  possession.    He  says  that 


he  enjoyed  for  a  great  number  of  years  the  right  to 
certain  pews,  or  at  any  rate  to  certain  separate  seats, 
in  a  room  in  which  service  used  then  to  be  held,  and 
that  he  gave  up  that  tight  to  the  persons  who  built 
this  church,  on  condition  that  he  should  have  a  right 
to  similar  pews  in  it  But  that  room  was  not  a 
church  at  aU ;  it  was  part  of  the  buildings  of  a  gram- 
mar school.  The  fact  that  the  governors  of  the 
gnunmar  sdiool  allowed  service  to  be  held  there  did 
not  make  it  a  church.  And  if  it  was  not  a  church, 
there  could  be  nothing  in  it  which  could  properlv  be 
called  a  pew.  What  was  the  right  which  the  plain- 
tiff's predecessors  had  in  respect  of  that  room  P  The 
grammar  school  allowed  certain  persons  to  fit  the 
room  up  for  service,  and  to  occupy  seats  there  during 
the  hours  of  service,  and  this  continued  for  many  years. 
But  there  was  no  conveyance  of  anything;  there 
was  nothing  but  a  licence  by  the  grammar  school  to 
use  the  room  and  occupy  seats  for  public  worship, 
which  licence  might  have  been  withdrawn  at  any 
time.  The  plaintiff's  predecessors  had  no  legal  right 
to  any  part  of  this  room  which  they  could  insist  on 
against  the  freeholders.  It  must  be  taken  that,  when 
the  old  building  was  pulled  down,  the  licence  was 
revoked;  and  I  think  it  must  also  be  taken  that  the 
new  chapd,  when  it  was  built,  belonged  to  the  gram- 
mar schooL  It  appears  that  a  meethig  was  held  of 
the  parishioners  who  subscribed  to  the  chapel,  and 
that  they  formed  a  committee,  who  distributed  the 
sittings  and  assigned  seats  to  the  persons  who  had 
had  seats  in  the  former  building.  But  what  right 
the  committee  had  to  do  this  is  by  no  moans  dear. 
At  anj  rate,  it  did  not  amount  to  a  conveyance  of 
anythmg  to  those  persons.  If  it  was  done  with  the 
consent  of  the  freeholders,  the  utmost  that  it  could 
have  given  to  those  persons  was  exclusive  possession. 

The  plaintiff,  therefore,  having  at  the  utmost  no- 
thing but  exclusive  possession,  has  no  right  which 
cannot  be  int^eo^  with  bv  the  ordinary,  who  has  a 
general  right  over  the  distribution  of  seats  in  church. 

It  was  argued  that  pew  No.  77  was  in  a  different 
position  from  the  others,  inasmuch  as  it  was  appur- 
tenant to  a  mansion,  and  that  therefore,  as  re^rds  it, 
the  plaintiff  had  something  more  than  exclusive  pos- 
session. But  the  evidence  shows  that  it  was  not 
appurtenant;  for  it  has  never  been  dealt  with  as 
passing  by  conveyance  with  the  mansion,  but  has 
always  been  dealt  with  separately.  To  put  the  case 
shortly,  exclusive  possession  alone  does  not  warrant 
the  court  in  interfering  with  the  general  jurisdiction 
of  the  ordinary;  here  the  ordinary  has  general 
jurisdiction,  and  the  plaintiff  has  nothing  but  exclu- 
sive possession;  therefore  the  plaintiff's  case  fails, 
and  the  appeal  must  be  dismissed. 

Lopss,  L.J. — ^I  also  should  protest  against  our 
being  called  upon  to  determine  this  matter  but  that 
no  objection  was  taken  to  the  hearing  of  it  in  the 
Divisional  Oourt.  As  the  question  in  dispute  was 
entertained  by  them,  it  seems  that  we  must  entertain 
it  also. 

All  that  the  plaintiff  has  to  rely  upon  in  this  case  is 
exclusive  possession.  He  does  not  set  up  a  title  by 
prescription ;  for  prescription  presupposes  a  faculty, 
and  a  faculty  impues  a  liabiliiy  to  repair.  He  has, 
indeed,  attempted  to  set  up  a  title  to  pew  No.  77  by 
lost  fprant,  but  as  to  that  I  think  the  judges  of  the 
Divisional  Court  were  right  in  saying  that  they  could 
not  find  any  such  lost  grant.  The  law  as  to  exclusive 
possession  appears  to  1^  this :  possession  is  not  good 
as  against  the  ordinary,  unless  it  is  supported  by  title 
derived  from  prescriptiou  or  faculty.  In  Bum's 
Ecclesiastical  Law,  vol.  1,  p.  361,  a  case  is  cited  in 
which  it  was  argued  that  *'  at  common  law  the  ordi- 
nary has  the  di^sal  of  all  the  seats  in  the  church ; 
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and  although  they  be  boilt  and  repaired  at  the  charge 
of  the  whole  parish,  yet  that  will  not  onst  him  of  &b 
jniisdiotion,  and,  therefore,  a  special  title  must  be 
showed  against  him  by  building  or  repairing  the 
seat;  but  possession  alone  is  sufficient  against  a  mere 
stranger.  And  of  this  opinion  was  the  court,  who 
said  that  this  being  a  possessory  action  against  a 
stranger  and  a  mere  wrongdoer,  the  plaintiff  was  not 
obliged  to  prove  any  repairs  done  l^nimself  or  others 
whose  estate  he  hath ;  for  it  is  a  rule  in  law  that  one 
in  possession  need  not  to  show  any  title  or  considera- 
tion for  such  possession  against  a  wrongdoer.  But  it 
is  otherwise  where  one  claims  a  pew  or  an  aisle 
against  the  ordinary,  who  undoubtedly  hath  primel 
facte  the  disposal  of  all  the  seats  in  the  church ;  and 
against  him  a  title  or  consideration  must  be  shown  in 
the  declaration  and  proved " :  Kenrick  ▼.  Taylor,  1 
"Wils.  326.  In  the  present  case  the  rights  of  the 
ordinary  accrued  in  1848,  when  the  chapel  was  con- 
seoratea.  Up  to  that  time  the  plaintiff  or  his  prede- 
cessors merely  had  a  licence  to  occupy  certain  seats  in 
the  former  building  during  the  hours  of  public  ser- 
vice, which  licence  was  revocable.  In  all  probability 
the  bishop,  before  he  consecrated  the  chapd,  saw  that 
the  freehold  was  conveyed  in  the  proper  way.  Since 
his  rights  accrued,  the  plaintiff  has  not  been  able  to 
show  anything  except  erciusive  possession.  I  am, 
therefore,  of  opinion  that  the  plamtiff  hts  failed  to 
make  out  any  case. 

Kay,  L.J.,  concurred. 

Appeal  dUmissed, 

Solicitors  for  the  plaintiff,  FaUiBon,  Wtgg,  A  Co.,  for 
John  Proud,  Bishop  Auckland. 

Solicitors  for  the  defendants,  Vincent  ds  Vincent,  for 
John  Booth,  Durham. 


From  Chan.  Div.      ) 
(lindley,  A.  L.  Smith,  {  Nov.  1,  2,  8. 

and  Davey,  L.JJ.)      ) 
Levee  v.  Land  Sboubities  Co.  (Limited). 
Db  Cabteeet  v.  Land  Secubities  Co.  (Limited),  (a.) 

Practice— Discovery^Inepection— Postponement  of  in- 
spection—Question of  law  to  be  determined—Amend- 
ment of  pleadings -^R.  8.  C,  1883,  ord,  25,  r.  2;  ord. 
31,  r.  20. 

The  plaintiff  Z.  commenced  an  action  for  an  injunction 
aj/ainet  the  defendant  company  to  restrain  the  company 
paying  dividends  out  of  capital.  He  became  bankrupt,  and 
C.  was  appointed  his  trustee  in  bankruptcy  and  continued 
the  action.  The  common  order  for  discovery  was  made 
against  the  company,  who  made  an  affidavit  of  documents, 
which  were  very  voluminous,  and  cifterwards  applied  by 
summons  that  further  discovery  might  be  postponed  till 
certain  issues  of  law  which  they  submitted  to  the  court 
should  be  first  determined.  Such  issues  were  not  raised 
in  the  pleadings. 

Held  {by  the  Court  of  Appeal),  that  the  statement  of 
defence  might  be  amended  so  as  to  include  the  issues  which 
it  was  sought  to  have  determined  before  discovery  and 
inspection,  and  then  the  court  had  jurisdiction  under  ord. 
25,  r.  2,  to  make  an  order  for  the  action  to  be  set  down 
for  the  issues  to  be  determined,  and  for  inspection  to  be 
postponed  till  such  issues  should  be  determined, 

Semble  {differing  from  Kekewich,  J.),  tliat  ord.  31, 
r.  20,  is  not  to  be  construed  so  narrowly  as  to  mean  that 
the  right  to  discovery  or  inspection  is  determined  by  the 
making  of  the  common  order,  or  that  the  court  is  by  the 

(a.)  Beported  by  Aethtje  Laweenoe,  Esq.,  Bar- 
lister-at-Law. 


making  of  a  common  form  order  of  discovery  or  inspen- 
Hon  rendered  powerless  afterwards  to  make  an  wdxr 
under  ord.  31,  r.  20,  for  questions  of  law  to  be  first 
determined. 

Order  of  Kekewich,  J.,  varied. 

Appeal  from  a  decision  of  Kekewich,  J. 

Ashton  Lever  was,  and  at  the  date  of  the  issue  o! 
the  writ  in  the  action  had  been  for  a  period  of  twelve 
years,  a  holder  of  one  £50  share  in  t^e  defendant 
company,  £10  being  paid  up  on  such  share. 

The  company  was  incorporated  under  the  Com- 
panies Act,  1862,  on  the  22nd  of  December,  1863. 
Its  business  was  {inter  alia)  to  make  advances  of 
money  repayable  with  interest  upon  the  security  of 
{inter  alia)  messuages,  lands,  hereditaments,  and  real 
property  of  all  descriptions  and  tenures,  and  of  all 
estates  and  interests  therein.  Its  nominal  capital 
was  £2,000,000,  in  40,000  shares  of  £50  each,  of 
which  20,000  had  been  issued,  with  £252,920  paid  up 
thereon. 

On  the  29th  of  July,  1891,  Lever  issuod  a  writ 
against  the  company,  in  which  he  claimed  an  injunc- 
tion to  restrain  the  company  and  the  directors  there- 
of from  paying  any  dividends  on  the  shares  in  ihe 
company  except  out  of  the  net  profits  of  the  com- 
pany, and  from  applying  any  part  of  the  assets  of 
the  company  which  represented  capital  in  payment 
of  dividends,  and  from  doing  various  other  things  of 
a  like  nature  and  connected  herewith  (which  it  is  not 
thought  necessary  for  the  piirposes  of  the  present 
report  to  set  forth  in  detail).  Tne  writ  purported  to 
be  on  behalf  of  Lever  and  all  other  the  shareholders 
of  the  company. 

On  the  19th  of  December  the  statement  of  claim 
was  delivered,  in  which  it  was  alleged  {inter  alia) 
that  the  company,  in  violation  of  its  artioles  of 
association,  had  paid  a  dividend  of  two  per  cent 
(amounting  to  £4,000)  for  the  half-year  ending  the 
30th  of  June,  1891,  not  out  of  the  net  profits,  bat 
out  of  the  floating  capital  of  the  company,  sath 
floating  capital  bc^g  a  sum  of  £70,565  5s.  8d., 
which,  according  to  the  thirty- third  annual  balance- 
sheet  of  the  company,  made  up  to  the  30th  of  June, 
1891,  represented  the  excess  of  assets  over  liaUlitiei 
of  the  company.  It  was  further  alleged  that  many 
of  the  securities  of  the  company  were  worth  less  than 
the  money  advanced  on  them,  and  unrealizable  exc^ 
at  a  loss. 

On  the  14th  of  January,  1892,  the  statement  of 
defence  was  delivered,  in  which  the  company  pleaded 
that  the  sum  of  £70,565  5s.  8d.  represented  the 
balance  of  undivided  profit  on  the  30th  of  June,  1891« 
and  tliat  the  £4,000  paid  thereout  as  a  dividend  was 
so  paid  pursuant^  to  resolutions  passed  unanimously 
at  the  thirty-third  general  meeting  of  sharehold^ 
of  the  company  held  on  the  29th  of  July,  1891,  ap- 
proving and  adopting  the  report  and  accounts  for  the 
year  ending  the  30th  of  June,  1891.  And  the  com- 
pany pleaded  that,  under  such  circumstances,  the 
action  of  the  plaintiff  was  contrary  to  the  wishes  of 
the  other  shareholders. 

On  the  22nd  of  January  an  order  was  made 
in  the  common  form  on  the  application  of  Le?er 
for  discovery  and  production  of  documents  by  the 
company. 

On  the  16th  of  February  the  company  took  outs 
summons  for  further  security  to  be  given  by  Lever 
for  costs  of  discovery.  The  summons  was  adjourned 
for  Lever  to  answer  the  affidavit  in  support. 

On  tho  22nd  of  February  a  receiving  order  wm 
made  against  Lever,  and  on  the  16th  of  March  he 
was  adjudicated  a  bankrupt.  On  the  13th  of  Jane 
Henry  de  Carteret  was  appointed  trustee  in  the 
bankruptcy,  and  on  the  28th  of  July,  at  a  meeting  of 
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the  oommittee  of  inspection,  it  was  resolved  that  the 
troftee  should  continue  Lever's  action,  and  on  the 
3rd  of  November  an  order  was  made  that  the  action 
should  be  carried  on  by  the  trustee. 

In  July  De  Carteret,  having  been  entered  on 
the  register  of  shareholders  of  the  company  as  trustee 
in  the  bankruptcy  of  Lever  in  respect  of  Lever's  one 
share,  receivea  a  copy  of  the  report  and  balance-sheet 
of  the  company  for  the  year  ending  the  30th  of 
Jane,  1892,  and  also  received  a  dividend,  as  recom- 
mended in  the  report,  amounting  to  48. 

Ontiie  10th  of  Februiiry,  1893,  upon  the  amplication 
of  the  company,  an  order  was  made  limiting  the 
discovery  ordered  by  the  order  of  the  22nd  of 
January,  1892.  The  company  made  an  affidavit  of 
documents  in  accordance  with  the  order  so  limiting 
the  discovery,  but  even  under  such  limitation  the 
nomber  of  documents  discovered  was  so  large  as  that 
the  examination  of  them  would  involve  enormous 
expense. 

On  the  8th  of  June  the  company  took  out  a 
sommons  in  which  it  was  submitted  to  the  court— (1) 
whether,  having  regard  to  the  receipt  by  De  Carteret 
as  trustee  of  the  bankrupt  of  the  dividend  paid  by  the 
compiftny  in  July,  1892,  the  said  De  Carteret  was  not 
precluded  and  debarred  from  his  right  to  the  injunc- 
tion sought  and  other  rdief  in  the  action;  and  (2) 
whether  Lever's  cause  of  action  (if  any)  de- 
▼oWed  upon  and  was  enforceable  bv  the  trustee  in 
baobnptcy.  And  the  company  adced  that  all  further 
discovery  by  the  defendant  company  to  the  plaintiff 
nf  the  documents  of  the  defendant  companv  and 
otherwise  in  the  action  and  all  inspection  of  such 
documents  might  be  postponed  until  after  the  deter- 
mination of  the  questions  submitted,  or  that  such 
other  order  might  be  made  as  to  the  court  should 
leem  meet.  Qrd.  31,  r.  20,  was  rdied  on  by  the 
defendant  company  as  giving  tiie  court  power  to 
make  the  order  asked  for  by  the  summons. 

Kekewich,  J.,  considered  that,  so  far  as  ord.  31, 
r.  20,  was  concerned,  the  defendant  company  was 
preddded  by  the  making  of  the  common  form  order 
of  discovery  of  the  22nd  of  Januarv,  1892,  i^m 
afterwards  raising  the  questions  of  law  now  sub- 
mitted; that  they  ought  to  have  been  raised  at  the 
time  of  the  application  for  discovery;  and  that  ord.  31, 
r.  20,  did  not  point  to  any  independent  application  at 
a  future  time ;  but  his  lordship  was  of  opinion  that 
the  enormous  expense  of  examining  the  documents 
discovered  ought  not  to  be  incurred  if  it  could  be 
avoided,  and  that  he  ou^ht  to  restrict  the  litigation, 
which  he  regarded  as  di^onest,  if  he  had  jurisdiction 
to  do  so ;  and  he  held  that  the  court  had  such  juris- 
diction outside  the  orders  and  rules  to  make,  and 
in  the  present  case  would  make,  an  order  that 
the  action  should  be  forthwith  set  down  for  the 
determination  of  the  question  whether,  upon  the 
pleadings  as  they  stood,  and  having  regard  to  the 
receipt  of  a  dividend  by  De  Carteret  as  trustee  in 
the  hankruptcy,  he  was  entitled  to  any,  and  what, 
part  of  the  relief  claimed  in  the  action,  and  that  the 
ini^>ection  authorized  by  the  order  of  the  22nd  of 
January  should  be  postponed  till  that  question  was 
determined. 
The  trustee  appealed. 

The  appeal  came  on  for  hearing  on  the  1st  and  2nd 
of  November. 

Lincoln  Reed,  for  the  appellant. — ^The  company  is 
too  late.  If  they  wished  to  postpone  discovery  and 
inspection,  and  to  raise  a  point  of  law  tliey  ought  to 
have  applied  to  do  so  before  the  order  for  discovery 
and  inspection  was  made.  That  is  what  ord.  31 ,  r.  20, 
means ;  at  any  rate,  it  does  not  say  they  may  come 
afterwards.    If    that  be   so,    and    they  cannot   be 


brought  within  the  rule,  then  I  say  that  there  was 
no  jurisdiction  in  the  court  to  make  the  order 
app^ed  from.  Kekewich,  J.,  said  he  had  inherent 
jurisdiction  to  make  it;  but  this  is  not  a  case  in 
which  the  inherent  jurisdiction  of  the  court  apphes. 

Warmtngton,  Q,C.t  and  A.  W.  RowdeUy  for  the 
respondent  company. — ^The  order  was  in  substance 
right,  and  was  authorized  by  €he  practice  of  the  court. 
If  we  had  included  the  points  now  raised  in  our 
pleadings  we  should  have  been  within  ord.  25,  r.  2 ; 
and  even  as  it  is,  looking  at  the  words  of  the  order, 
we  are.  The  court  has  ample  jurisdiction  under  the 
Orders  and  Bules,  in  l^e  interests  of  justice,  to  order 
any  such  question  to  be  tried.  Moreover,  the  plead- 
ings show  that  discovery  and  inspection  would  rc»Edly 
be  of  no  practical  use.  The  pleadmgs  can  be  amended 
so  as  to  solve  the  difficulty. 

Reed,  in  reply. — As  a  result  of  what  has  already 
been  done  it  has  been  ascertained  that  the  defendant 
company  has  at  least  forty-seven  securities  which  are 
bad,  representing  some  £1,000,000. 

The  CouBT  intimated  that  they  did  not  propose  at 
the  present  to  make  anything  more  than  a  temporary 
order,  and  directed  the  case  to  stand  over  for  a  weds, 
the  defendants  in  the  meantime  to  amend  their  plead- 
ings as  they  might  be  advised,  so  as  to  be  in  a  posi- 
tion to  avail  themselves  of  ord.  25,  r.  2,  by  including 
in  their  statement  of  defence  any  points  of  law  which 
they  considered  ought  to  be  decided  before  discovery 
and  inspection  were  granted,  and  the  determination 
of  whion  might  render  inspection  unnecessary. 

The  defence  having  been  accordingly  amended,  the 
case  came  on  again  on  the  8th  of  November. 

LiNDLSY,  L.J. — ^This  is  an  appeal  from  an  order 
made  by  Kekewich,  J.,  which  runs  thus: — "This 
court  doth  order  that  this  action  be  forthwith  set 
down  by  the  defendants  for  the  determination  of  the 
following  question  —  namely,  Whether  upon  the 
pleadings  as  they  now  stand,  and  having  regard  to 
the  receipt  in  1892  of  a  dividend  by  WiDiam  Henry 
de  Carteret,  the  trustee  in  bankruptcy  of  Ashton 
Lever,  tiie  plaintiff  William  Henry  de  Carteret,  is 
entitled  to  any,  and  what,  part  of  the  relief  claimed  in 
this  action,  and  it  is  oraered  that  the  inspection 
authorized  by  the  said  order  dated  the  22nd  of 
January,  1892,  be  postponed  until  the  abovo  question 
is  determined,  and  it  is  ordered  that  all  costs  of  this 
application  be  reserved." 

The  circumstances  which  have  given  rise  to  the 
controversy  are  these.  The  plaintiff,  Mr  Lever, 
commenced  an  action  againbt  tms  company  upon  the 
ground  tiiey  had  been  paying  dividends  out  of  capital. 
He  became  bankrupt,  and  Mr.  de  Carteret  is  his 
trustee  in  bankruptcy,  and  the  action  is  being  con- 
tinued by  him.  The  question  whether  the  pLEuntiff 
is  entitled  to  any  relief  or  not  depends,  of  course,  upon 
the  facts  which  may  be  proved,  and  upon  the  appli- 
cation of  the  doctnne  of  Fom  v.  HarhotUe,  2  Hare, 
461,  to  those  facts.  Whether  the  action  will  succeed 
or  not,  I  do  not  know.  One  very  important  and 
material  question,  is  whether  upon  the  pleadings 
and  upon  tJie  admissions,  and  now  upon  the 
amended  statement  of  defence,  this  case  is  within 
Foss  V.  HarhcUle  or  not.  That  is  the  real  question 
which  the  defendants  at  all  events  desire  to  raise  at 
once,  and  I  think  they  are  entitled  to  raise  that 
question. 

Now  what  is  the  difficulty?  The  difficulty  arises 
in  this  way.  In  January,  1892,  the  common  order 
was  made  for  an  affidavit  of  documents  and  for  dis- 
covery. That  order  has  not  been  appealed  against, 
I  tlidmk  myself  that  that  was  perhaps  an  oversight,' 
and  at  all  events  has  led  to  trouble,  because  if  it  had 
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been  disoovered  that  there  was  so  much  difficulty,  not 
to  say  oppression,  in  complying  with  that  order,  and 
an  application  had  been  made  to  extend  the  time  to 
app^  from  it,  and  for  a  special  order  to  be  made,  I 
thmk  probablv  that  application  would  have  succeeded, 
and  the  whole  of  this  difficulty  would  have  been 
avoided.  But,  for  reasons  which  I  do  not  know,  that 
course  was  not  pursued,  and  the  plaintiff  therefore 
naturally  insists  on  the  order  of  January,  1892,  and 
what  he  asks  for  is  that  under  the  stress  of  the  order 
he  may  be  allowed  to  inspect  all  such  books  and 
documents  of  the  company  as  are  scheduled  and  as  he 
may  think  proper.  I  give  him  the  credit  of  sup- 
posing that  he  will  not  do  that  maliciously  and 
spitefully ;  but,  still,  when  you  look  at  the  schedule 
of  documents,  you  can  see  that  to  send  persons  down 
into  the  office  of  this  company  with  a  roving  com- 
mission like  that,  is  to  say  the  least,  a  very  serious — and 
^imd  facie  seems  to  me  rather  an  oppressive — ^proceed- 
mg,  and  I  do  not  wonder  at  any  judge  struggling,  if 
he  can,  to  prevent  it. 

When  the  case  came  before  us  last  week  there  was 
a  difficulty  in  applying  ord.  25,  r.  2,  to  it,  because 
there  was  no  pomt  of  law  raised  by  the  pleadings, 
and  we  suggested  that  that  should  be  done,  and  me 
statement  of  defence  has  been  amended,  and  now  the 
defendants  are  right  in  point  of  form  for  the  purpose 
of  asking  the  court  to  apply  the  power  which  it  has 
under  ord.  25,  r.  2,  which  I  will  read.  It  runs  thus : 
**  Any  party  shall  be  entitled  to  raise  by  his  pleading 
any  pomt  of  law,  and  any  point  so  raised  shsJl  l^ 
di^K)sed  of  by  the  judge  who  tries  the  cause  at  or 
after  the  trial,  provided  that  by  consent  of  the  parties 
or  by  order  of  the  court  or  a  judge  on  the  apphcation 
of  either  party  the  same  may  be  set  down  for  hearing 
and  disposed  of  at  any  time  before  the  trial."  That  is 
by  consent  or  by  an  order.  The  object  of  that  is  to 
prevent  unnecessary  expense  in  any  form  or  any 
shap«.  A  question  is  suggested  wluoh  one  of  the 
parties  contends  will  put  |an  end  to  the  case.  The 
court  thinks  it  may  be  so,  and  orders  that  question  to 
be  tried.  The  pleadings  being  now  right  in  point  of 
form,  I  see  no  difficulty  in  making  an  order  to  that 
effect,  and  I  think  we  must  do  it. 

Whether  the  construction  put  upon  ord.  31,  r.  20,  by 
the  learned  judge  in  the  court  below  is  a  little  narrow 
or  not,  is  a  point  by  no  means  free  from  difficulty. 
Ord.  31,  n  20,  runs  thus ;  *'  If  the  party  from  whom 
discovery  of  any  kind  or  inspection  is  sought  objects  to 
the  same,  or  any  part  thereof,  the  court  or  a  judge  may, 
if  satisfied  that  the  right  to  discovery  or  inspection 
sought  depends  on  the  determination  of  any  issue  or 
question  in  dispute  in  the  cause  or  matter,  or  that  for 
any  other  reason  it  is  desirable  that  any  issue  or 
question  in  dispute  in  the  cause  or  matter  should  be 
determined  before  deciding  upon  the  right  to  discovery 
or  inspection,  order  that  such  issue  or  question  be 
determined  first,  and  reserve  the  question  as  to  the 
discovery  or  inspection."  It  appears  to  me  that  it  is 
rather  a  narrow  construction  of  that  rule  to  say  that 
the  right  to  the  discovery  has  heeia  determined  by 
the  common  order,  and  that  the  court  is  powerless 
after  that  to  make  an  order  under  this  rule.  I  am 
not  at  all  prepared  to  hold  offhand  tiiat  the  right  to 
discovery  does  not  mean  there,  the  exercise  of  tliat 
right,  and  that  if  any  application  were  made  to  delay 
the  enforcement  of  that  right  this  order  might  not  be 
used  for  that  purpose.  I  say  that  because  I  am  not 
prepared  offhand  to  construe  that  rule  so  narrowly  as 
it  has  been  construed  in  the  court  below. 

We  come  now  to  the  practical  question.  What  is  to 
be  done  P  It  appears  to  me  what  we  ought  to  do  is 
this.  We  ought  to  vary  the  order  and  to  give  liberty 
to  the  company  to  raise  the  question  of  law— to  vary 
the  order  made  by  Kdcewich,  J.,  simply  putting  the 


language  which  we  have  got  as  to  the  issue  now 
raised  by  the  pleadings  instead  of  the  somewhat  simi- 
lar, but  not  quite  similar,  language  which  oocurs  in 
his  order.  I  should  propose  tmtt  it  should  be  vari^ 
in  this  way — vary  the  order  by  putting  it  thus :  This 
court  doth  order  that  this  action  be  forthwith  set 
down  by  the  defendants  for  the  determination  of  the 
following  question  of  law.  llien  copy  out  the  piece 
in  the  amended  pleading.  Then  the  rest  of  the  order 
will  stand,  and  I  think  the  costs  of  this  appeal  ouj^ht 
to  be  disposed  of  with  the  costs  of  the  origmal  M>^]oa- 
tion  before  Kekewich,  J. — ^that  is,  be  reservedl  Let 
him  decide  as  to  the  costs  of  the  application  before 
him  which  he  has  reserved,  and  the  costs  of  this 
appeal  too. 

A.  L.  Smith,  L.  J. — I  am  of  the  same  opinion.  I 
entirely  agree  with  the  endeavour  which  Kelrawich,  J., 
has  made,  if  possible,  to  stop  this  inspection  until  it  is 
distinctly  ascertained  whether  it  is  absolutely  necessary 
or  not  for  the  plaintiffis*  case.  He  took  that  step,  and 
we  need  not  decide  as  to  whether  or  not  he  had  juris- 
diction to  take  that  step  under  the  rules,  nor  have  we 
to  decide  to-day  what  is  the  true  construction  of  ord. 
31,  r.  20,  because  at  the  suggestion  of  the  court  there 
has  becoi  an  addition  to  the  statement  of  defence 
which  clearly  brings  this  case  now  within  ord.  25,  r. 
2 ;  and  everything  now  being  in  order,  the  court  is  of 
opinion  that  this  inspection  is  manifestl^r  oppressive 
unless  it  is  absolutely  necessary  for  the  plainttmi'  case, 
and  is  one  which  ought  not  to  be  had,  or,  at  any  rate, 
which  should  be  postponed  until  it  is  seen,  that  it  ii 
necessary  for  the  plaintiffs'  cause  of  action  agaioit 
the  defendants  that  it  should  be  had. 

There  is  a  preliminary  question  to  be  decided,  as 
has  been  pointed  out  b^  Lmdley,  L.  J.,  and  therefore 
I  think  the  justice  of  this  case  requires  that  we  should 
make  the  oraer  which  has  been  sketched  out  by  him. 
That  meets  the  merits  of  the  case. 

It  was  stated  by  Mr.  Beed  on  behalf  of  the  plain- 
tiff that  we  had  no  power  to  postpone  or  to  delay  the 
carrying  out  of  the  order  as  it  stood ;  in  other  words, 
he  sai^  ne  had  got  an  order  for  discovery  and  inspec- 
tion, the  discovery  had  been  completed,  but  the  in- 
spection had  not ;  and,  under  these  circumstances,  be 
insisted  that  the  court  had  no  power  to  say  thst 
that  order  should  not  be  carried  out;  and  that  it 
must  be  carried  out  forthwith.  I  deny  that.  In  mj 
judgment  the  court  has  jurisdiction,  where  it  is 
necessary,  to  stay  obedience  to  an  order  for  such  tim« 
as  it  thinks  necessary.  I  think  the  order  is  a  right 
one. 

Dayey,  L.  J. — My  experience  at  the  bar  has  led  me 
to  believe  that  the  salutary  and  necessary  power  of  the 
court  to  order  discovery  and  inspection  of  dooumeats 
may  in  cases  of  this  character  be  extremely  oppres- 
sive to  defendants,  and  I  am  not  suprised  that  the 
defendants  in  this  case  desire  to  avau  theniselves  oi 
every  power  which  the  niles  of  the  court  give  them 
to,  at  any  rate,  postpone  the  g^vinK  of  that  in< 
spection.  It  is  not  only  to  the  parties  themselves  that 
inspection  of  the  documents  and  acoomits  of  a  <xm- 
pany  like  the  defendant  companv  is  oppressive,  but  it 
must  be  remembered  that,  if  the  documents  which 
are  discovered  in  this  affidavit  of  documents  are  pro- 
duced for  inspection,  the  plaintiff  will  have  the  oppor- 
tunity of  inspecting  the  accounts  of  various  persons 
who  are  customers  or  clients  of  or  borrowers  from  the 
defendants,  and  of  making  himself  acquainted  wi^ 
affairs  which  are  at  present  confined  to  the  breasts  of 
the  defendants  and  their  customers. 

That  being  so,  Mr.  Reed  savs  that  the  issue  which  is 
raised  on  Mr.  Bowden*s  amenaed  pleading  is  so  unsab- 
stantial  that  the  court  ought  not  to  stay  its  hand  until 
the  trial  of  that  issue.    I  express  no  opinion  either  one 
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wty  arthe  other  as  to  what  will  be  the  result  of  the  trial 
of  that  issue ;  bat  I  am  bound  to  say  I  do  not  think 
it  fdToloaB  or  unsubstantial,  and  I  think  that  Mr. 
Sowden's  clients  ouf  ht  to  have  the  opportunity,  if 
they  ard  willing  to  take  the  risk  of  costs  and  so  forth 
in  doizig  so,  of  navine  that  question,  which  they  have 
uow  properly  raised  in  tneir  pleadings,  decided, 
before  the  court  exercises  the  power  it  has  of  ordering 


Bat  then  it  is  said  that  the  defendants  came  too 
Ute.  Now,  speaking  for  myself  only,  I  do  not  thhik 
that  is  so,  according  to  the  construction  which  I  put 
apon  ord.  31,  r.  20.  It  must  be  remembered  t^at 
before  the  plaintiff  can  get  actual  inspection,  he  wants 
a  farther  order  in  addition  to  the  common  form  order 
for  discovery  and  inspection.  I  think  that  I  am 
eorrectly  stating  the  practice  when  I  say  that,  after 
tbeaffidayit  of  documents  is  put  in,  if  the  plaintiff 
wants  inspection  within  a  certiun  time,  or  at  a  certain 
place,  he  nas  to  get  a  further  order,  and  I  do  not  see 
why  the  salntary  provisions  of  ord.  31,  r.  20,  should 
not  be  brought  into  force  and  exercised  by  the  court 
at  any  tune  when  the  court  is  asked  to  make  that 
order,  or  the  intervention  of  the  court  is  sought  for 
the  purpose  of  obtaining  inspection. 

In  my  opinion,  therefore,  the  case  comes  within  the 
true  oensbnotion  of  rule  20of  ord.  31,  and  I  amnot  at  idl 
disposed  to  put  a  narrow  construction  upon  that  rule, 
or  to  restrict  the  power  thereby  given  to  the  court  to 
have  questions  or  issues  decided  which,  if  decided  one 
way,  will  render  the  inspection  imnecessary.  I  think 
at  whatever  ftage  the  party  comes  to  ask  for  the 
intervention  of  the  court  in  order  to  procure  in- 

rtion,  inspection  is  sought  within  the  meaning  of 
role.    Therefore  I  agree  with  the  order  which  has 
been  proposed  by  lindley,  L.  J. 

Order  varied* 

Solicitors,  Oihba,  White,  A  Crocker  ;  B.  C.  Poneonhy. 


From  Chan.  Div.     \ 
(Bowen,  Lopes,  and  [  May  S, 

Kay,  L.  JJ.)         ) 

HuNTEB  V.  DowLora.  (o.) 

Partnenhip'^Veaih  of  partner — Share  of  partner  dying 
to  he  ddermined  hy  last  signed  yearly  account — Death 
afler  expiration  of  partnership  year,  but  before  account 
cmpleted. 

Under  a  deed  of  partnership  it  was  provided  that  the 
parinenhip  accounts  shmdd  be  taken  and  signed  by  the 
jtartnera  <U  the  end  of  each  partnership  year,  or  as  near 
thereto  as  conveniently  might  be,  and  that  the  share  of  a 
partner  dying  should  be  determined  by  reference  to  the 
laft  signed  yearly  account  prior  to  his  death. 

A  partner  died  shortly  after  the  expiration  of  a  part- 
nerthip  year,  but  before  the  taking  of  the  account  for  that 
ytar  haa  been  competed.  The  yearly  accounts  had  been, 
(ucording  to  the  practice  of  the  firm,  taken  somewhat 
later  in  ike  year  than  the  date  of  his  death, 

Hdd  {ajfSrming  t?^  decision  of  Bomer,  J.,  reported  41 
FT.  B.  390,  [1893]  1  Ch,  391),  that  the  surviving  paHners 
yftrt  not  entitled  to  have  the  deceased  partner's  share  de- 
termined hy  reference  to  the  last  signed  account,  btU  that 
the  aeeouni  for  the  partnership  year  immediately  pre- 
ceding his  death  must  be  taken,  and  his  share  determined 
tkar^. 

Pettyt  V.  Janeson,  6  Madd.  H6,  followed. 

Appeal  from  the  decision  of  Bomer,  J.  (reported 
41  W.  E.  390,  [1893]  1  Ch.  391). 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 


The  action  was  brought  by  the  executor  of  E.  A. 
Johnson,  who  died  on  the  10th  of  April,  1891,  and 
who  up  to  the  time  of  his  death  had  been  in  partner- 
ship with  the  defendants  in  business  as  oil  and  colour 
merchants. 

The  articles  of  partnership,  dated  the  31st  of  March, 
1884,  contained  tne  following  clauses : — 

''  (15.)  On  the  31st  day  of  March  in  each  year 
daring  tiie  continuance  of  the  partnership,  or  as  near 
thereto  as  conveniently  may  be,  a  general  account 
shall  be  taken  of  the  assets  and  liabilities  of  the 
partnership,  and  of  all  dealings  and  transactions  of 
the  partnership  during  the  then  preceding  year,  and 
of  ul  matters  and  things  usually  comprehended  in 
accounts  of  a  like  nature  taken  by  persons  engaged  in 
a  like  business,  and  in  taking  such  account  a  lust 
valuation  shall  be  made  of  all  items  requiring  valua- 
tion, together  with  an  estimate  of  all  doubtful  and 
bad  debts ;  and  in  the  general  yearly  account  so  to  be 
taken  there  shall  from  time  to  tmie  be  made  a  balance- 
sheet,  and  the  said  balance-sheet  shall  be  signed  by 
all  the  partners  in  testimony  of  their  approbation 
thereof,  and  the  accounts  to  be  so  made  and  signed 
shall  not  afterwards  be  called  in  question,  opened,  or 
in  any  manner  contrfivened  after  such  yearly  settle- 
ment as  aforesaid." 

''(23.)  If  any  partnershall  retire  under  theprovisions 
hereinbefore  contained,  or  shall  die  during  the  con- 
tinuance of  the  partnership,  the  renoaining  or  sur- 
viving partners  shall  (but  subject  in  respect  of  a 
partner  so  dying  to  the  power  hereinbefore  contained 
of  bequeathing  his  share  and  interest  in  the  partner- 
ship) accept  and  take,  in  the  shares  and  proportions 
to  which  Uiey  shall  at  the  time  of  such  retirement  or 
decease  be  interested  in  the  profits  of  the  partnership 
business,  all  the  share  and  interest  of  the  partner  so 
retiring  or  dying  in  the  capital  of  the  business  and 
the  share  of  the  profits  of  the  partner  so  retiring  or 
dying,  and  the  amount  of  the  share  and  interest  of 
ike  partner  so  retiring  or  dying  shall  be  taken  at  the 
amount  appearing  as  standing  to  his  credit  in  the  last 
annual  balance-sheet  which  shall  have  been  signed 
previously  to  the  date  of  such  retirement  or  death, 
addition  being  made  thereto  on  account  of  the  pro- 
portion of  profits  which  shall  have  accrued  due  to 
such  partner  since  the  last  annual  account  accord- 
ing to  the  average  amount  of  profits  during  the  three 
years  preceding  the  last  annual  account,  if  so  many 
years  shall  have  elapsed,  and,  if  so  many  years  shaU 
not  have  elapsed,  according  to  the  average  amount  of 
profits  during  so  many  years  as  shall  have  elapsed." 

The  deed  idso  contained  an  arbitration  clause. 

The  annual  account  for  each  year  was  taken,  not  on 
the  31st  of  March,  but  about  the  end  of  April,  and  in 
the  last  account  taken,  which  was  for  the  year  ending 
the  31st  of  March,  1890,  a  value  was  placed  on  certain 
leasdiold  premises  of  the  partnership  at  Hammer- 
smith, bat  not  on  certain  otner  leasehold  premises  of 
the  partnership  at  St.  George's-in-the-East.  In  June, 
1890,  the  London  and  Blackwall  Bail  way  Co.  gave 
the  partnership  notice  to  treat  for  part  of  the 
premises' at  St  George*s-in-the-East,  and  in  August, 

1890,  the  partnership  required  the  companv  to  take 
the  whole  of  the  premises,  and  in  December,  1890, 
sent  in  a  daim  to  the  company  for  £28,000.  Negotia- 
tions ensued  which  were  not  concluded  at  Johnson's 
death,  but  which  finally  resulted  in  the  purchase  of 
the  premises  by  the  railway  company  for  £19,000. 
The  account  for  the  year  ending  the  31st  of  March, 

1891,  was  not  taken  in  Johnson's  lifetime,  and  the 
plaintiff,  his  executor,  who  proved  his  will  on  the  6th 
of  July,  1891,  brought  this  action  for  an  account  of 
the  partnership  dealings  up  to  the  31st  of  March, 
1891,  and  to  have  Johnson's  share  in  the  partnership 
asseto   ascertained,    including   therein   the   sum   of 
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£19,000  paid  for  the  premises  in  St.  G^orge's-in-the- 
East.  Bomer,  J.,  held  that  the  surviying  partners 
were  not  entitled  to  have  the  deceased's  sWe  deter- 
mined hy  the  last  signed  annual  account,  which  was 
for  the  year  ending  the  31st  of  March,  1890,  but  that 
the  account  ought  to  be  taken  up  to  the  Slst  of 
March,  1891 ;  and  accordingly  gave  judgment  for  the 
plaintiff. 

The  defendants  appealed. 

Cozens- Hardy,  Q.C.,  Chadwyck  ffeaUyy  Q.C.,  and 
J.  M,  Stone,  for  the  appellants. — ^The  executor  of 
Johnson  is  bound  by  the  last  signed  account,  which 
was  for  the  year  ending  the  Slst  of  March,  1890.  The 
provision  in  the  articles  of  partnership  was  inserted 
for  the  puroose  of  binding  him  by  such  account.  He 
cannot  go  behind  that  account,  which  was  made  out 
according  to  the  uniform  practice  of  the  partnership 
in  takine  the  accounts,  ana  the  partners  are  bound  by 
that  uniform  practice,  even  if  it  is  inconsistent  with 
the  partnership  articles:  Coventry  v.  Barclay,  12 
W.  E.  600,  3  De  G.  J.  &  S.  320 ;  Ex  parte  Barber,  18 
W.  E.  940,  L.  E.  5  Ch.  App.  687. 

Neville,  Q.C,  and  Dauney,  for  the  respondent. — ^The 
account  ought  to  be  taken  up  to  the  31st  of  March, 
1891,  and  the  right  of  the  executor  to  have  that 
account  taken  is  not  affected  by  the  fact  that  Johnson 
died  before  it  was  actually  taken  or  signed :  Pettyt  v. 
Janeeon,  6  Madd.  146. 

Cozens- Hardy,  Q*C,,  replied. 

BowEN,  L.J. — ^The  determination  of  this  appeal 
depends  upon  the  true  construction  of  clauses  15  and 
23  in  the  articles  of  partnership.  Now,  the  objects  of 
these  clauses  no  doubt  is  to  create  a  sale  to  the  sur- 
viving partners  of  the  share  or  interest  of  the 
deceasea  partner  in  such  a  way  as  shall  either  remove 
or  at  all  events  remove  to  some  extent  the  chances  of 
litigation  in  case  of  the  death  of  a  partner.  But  I 
do  not  for  myself  thiok  it  possible  to  lay  down  as  a 
matter  of  strict  law  that  the  object  of  the  clause 
must  be  to  remove  altogether  the  possibility  of 
litigation,  and  I  should  rather  take  the  clause  as 
intended  to  discourage  litigation,  and  to  remove  to 
some  extent — to  what  extent  has  got  to  be  determined 
in  the  action— the  possibility  of  such  a  contingency. 

Now,  in  the  first  place,  article  15  shows  a  clear 
intention  between  the  parties  to  have  a  yearly  account 
taken,  and  the  yearly  account  which  is  to  be  taken  is 
to  be  an  account  which  ends  on  the  3l8t  of  March  of 
every  year.  Whenever  the  account  is  taken  it  is  to  be 
an  account  taken  up  to  that  date,  and  it  seems  to  me 
that  on  the  31st  of  March  in  every  vear  there  arose  a 
right  to  have  the  accoimt  completea  up  to  that  date, 
idthou^h  the  taking  of  it  might  be  postponed  for  the 
convenience  of  the  parties  as  long  as  that  convenience 
required  that  it  should  be  postponed ;  that  is  to  say, 
that  on  the  3l8t  of  March  uiere  arose  a  rieht  to  have 
the  account  taken  as  soon  as  it  convenienUy  could  be 
taken — not  as  soon  as  it  reasonably  could  be  taken, 
but  as  soon  as  it  conveniently  could  be  taken — ^because 
there  may  be  a  distinction  between  what  was  con- 
venient to  the  firm  and  what  would  be  viewed  by  a 
stranger  who  was  looking  at  the  matter  from  the  point 
of  view  of  an  outsider  as  to  what  would  be  considered 
reasonable  with  regard  to  the  affairs  of  the  firm.  It 
seems  to  me  that  the  partners  intended  tha^^  the 
taking  of  the  account  should  be  delayed  or  protracted 
as  long  as  was  convenient,  having  regard  to  the  con- 
duct of  the  business,  but  still  the  right  to  have  the 
account  up  to  that  date,  as  soon  as  it  conveniently 
could  be  taken,  matured  or  ripened  on  the  31st  of 
March. 

Now  in  clause  23,  which  is  the  clause  we  have  to 
construe,  the  provision  is  framed  as  to  the  amount  at 


which  the  share  or  interest  of  the  partner  who  dies 
during  the  continuance  of  the  partnership  is  to  be 
taken.  It  is  to  be  taken  at  the  amount  appearing  as 
standing  to  his  credit  in  the  last  annual  balanoe-sneet 
which  shall  have  been  signed  previous  to  the  date  of 
such  retirement  or  death,  witn  a  certain  addition  to 
be  made.     [His  lordsMp  read  the  clause.] 

Now  at  the  date  of  the  death  of  the  deceased 
partner  in  this  case,  the  31st  of  March  had  come  and 
gone,  and  according  to  the  practice  which  had  become 
not  unusual  in  the  last  few  years,  the  account  ought 
to  have  been  taken  then ;  and  if  it  had  been  taken  and 
completed  in  the  usual  way  it  would  have  been  com- 
pleted some  time  between  the  30th  of  April  and  the 
10th  of  May  or  thereabouts;  that  was  the  general 
average  time  within  which  the  taking  of  the  accoant 
ran   for    five    or    six   years   before;    unfortunatdy 
before  the   completion    of   the   account,    but   after 
the    3l8t    of    March    had    arrived,    ihe    deceased 
partner  died.    He  died  on  the  10th  of  April,  and  the 
question  we  have  to  consider  is  whether,  according  to 
the  true  construction  of  these  articles,  his  share  must 
be   taken  at  the  value  at  which  it  stands  in  the 
account,  not  of  the  31st  of  March,  1891,  the  year  in 
which  he  died,  because  that  account  had  not  been 
signed  or  indeed   taken  at  the  time  of  his  death, 
but  at  the  amount  standing  to  his   credit  in  tiie 
annual  balance-sheet  which  had  been  taken  the  year 
before,    and    signed.      If   one   construes  clause  23 
strictly,  the  share  and  interest  is  there  to  be  taken  at 
the  amount  appearing  to  the  credit  of  the  deceased 
partner  at  the  fast  annual  balance-sheet,  which  had 
been  signed  previous  to  his  death ;  and  if  that  clause, 
besides  being  construed  strictlv,  is  also  to  apply  to  all 
cases  whatsoever,  then  no  doubt  the  contention  of  the 
appellants  would  be  correct,  and  the  judgment  of 
Eomer,  J.,  could  not  be  the  true  view  of  the  clause. 
But  it  seems  to  me,  I  confess,  that  clause  23  is  to  he 
read  as  a  clause  applying  only  to  broken  portions  of 
an  accountable  year —that  is  to  say,  it  is  not  to  be 
read,  as  contended  by  Mr.  Cozens-Hardy,  as  applying 
to  all  cases  in  which,  besides  there  b^g  a  broken 
portion  of  an  accountable  year,  there  was  also  an 
interval — a  reasonable  interval — which  had  not  yet 
elapsed  between  the  time  when  the  accountable  year 
came  to  an  end  and  the  time  when  the  account  had 
finally  been  taken.     It  seems  to  me  to  apply  only  to 
the  broken  portion  of  an  accouutable  year ;  and  the 
reason  why  I  think  so  is  as  follows :  It  seems  to  mo 
that  on  the  31st  of  March  in  every  year  there  dM 
accrue  at  the  date  of  the  expiration  of  the  aooount- 
able  year  a  right  to  have  the  account  taken,  i>erhi^ 
not  immediately,  not  as  if  it  was  taken  by  the  instan- 
taneous operation  of  a  machine,  but  an  account  to  be 
taken  according  to  the  convenience  of  the  parties; 
although  it  still  was  to  be  an  account  which  ended  at 
the  31st  of  March ;  and  I  think  that  clause  23,  although 
not  so  distinctly  enunciating  the  principle,  neverthe- 
less must  be  read  as  assuming  the  view  that  rights 
which  have  accrued  are  to  be  treated  as  having  ac- 
crued ;  and  that  the  clause  is  only  meant  to  ^i^y 
to  cases  in  which  there  is  a  broken  portion  of  a  year 
in  which  no  rights  at  all  to  nn  account  have  accrued. 
The  opposite  view  would  lead,  to  my  mind,  to  con- 
siderable inconvenience.    In  the  first  place,  it  would 
make  the  rights  of  the  parties  depend,  not  upon  the 
termination  of  the  accountable  year,  but  upon  ih» 
time  at  which  the  account  had  in  fact  been  taken, 
and  as  the  protraction  of  that  account  might  d^Okd 
upon  many  circumstances  which  would  be  difficult  to 
gau^e,  or  the  reasonableness  of  which  protraction  it 
womd  be  difficult  to  measure,  it  seems  to  me  one 
would  be  letting  in,  if  one  were  to  assume  that  danse 
23  applied  not  only  to  broken  portions  of  an  aoooont- 
able  year,  but  to  all  occasions  at  which  the  reasonable 


VoLXLH.       [Dec  la.  1893.3       THE  WEEKLY  REPORTER. 


10& 


CouKT  OF  Appeal. 


Hunter  v.  Dowlinq. 


Court  of  Appeal. 


time  for  taking  the  account  at  the  expiration  of  the 
aooonntahle  year  had  not  elapsed,  an  element  of 
caprice  and  uncertainty,  and  indeed  of  litigation, 
which  it  was  the  object  of  this  clause  amongst 
other  things  to  remove.  I  should  say  that  the  principle 
which  ought  to  be  applied  is  the  principle  that  that 
which  ought  to  have  been  done  must  be  treated  as 
hsTiug  hoen  done—not  that  which  ought  to  have 
been  done  in  the  sense  of  that  which  ought  as  a 
n!atter  of  duty  to  have  been  done  because  there  is  no 
breach  of  dnty  here— but  rather  that  which  ought 
to  he  done  in  the  sense  of  that  which  it  was  the 
ri^t  of  the  parties  to  have  considered  as  either 
boDg  done  or  about  to  be  done.  This  right,  to  my 
mind,  had  accrued  at  the  date  of  the  31st  of  March, 
1891. 

Now  it  is  said,  and  with  ffreat  force,  that  if  the 
dsoses  are  not  explicit  and  perfectly  clear,  one 
<raght  to  give  a  reasonable  and  natural  construc- 
tion to  the  letter  of  the  provisions ;  and  the  words 
here  are  that  the  share  is  to  **be  taken  at  the 
amount  appearing  to  the  credit  at  the  last  annual 
balance  which  uiaU  have  been  signed."  Now, 
to  some  extent  in  a  court  of  equity  those  words 
would  not  necessarily  adjudicate  or  decide  the 
rights  of  the  parties,  because  in  cases  where  there  had 
b^  a  variation  by  practice  from  the  provisions  of 
the  articles,  the  surviving  and  the  deceased  partners 
would  be  taken  to  be  bound  by  the  practice  which 
they  had  substituted  for  the  specific  agreement  con- 
tained in  the  articles.  I  think  it  is  an  observation 
whidi  is  worth  making,  that  those  who  contend  that 
the  provision  at  all  events  is  to  apply  where  a  reason - 
aUe  time  has  not  elapsed  from  the  signature  of  the 
previous  balance-sheet,  are,  I  think  one  may  say 
at  all  events,  introducing  ihe  very  element  of  uncer- 
tainty which  they  contend  ought  not  to  be  accepted 
io  regard  to  these  partnership  articles. 

The  case  of  Pettyi  v.  Janeson  to  my  mind  covers  this 
case.  That  case  seems  to  me  to  have  decided  two  things. 
The  partnership  there  directed  a  yearly  settlement  on 
the  2dth  of  March,  and  if  a  partner  died  his  estate  was 
to  share  in  no  profits  subsequent  to  the  last  yearly 
settlement.     The  partnership  accounts  for  some  year* 
had  been  settled,  as  provided  by  the  articles,  on  the 
2oth  of  March  in  every  year,  but  for  many  years 
before  the   testator's  death  that   practice  had  been 
discontinued,  and  the  settlements  were  made  at  un- 
certain periods,  and  the  last  settlement  before  the 
death  of  the  testator,  who  died  on  the  i:3th  of  Feb- 
niary,  1813,  took  place  on  the  5th  of  November. 
1811 — on  the  5th  of  November  instead  of  the  25  th  of 
March.  The  defendant  had  taken  stops  with  a  view  to 
a  farther  settlement  iu  October,  1812,  but  the  plain- 
tiff's testator  had  then  refused  to  come  to  a  settle- 
ment, and  apparently  it  was  his  default  or  refusal 
which  threw  the  matter  still  f orthor  over.     Now  the 
eonrt,  under  those  circumstemces,  decided  two  things. 
It  decided,  in  t^e  first  place,  that  by  the  practice 
of  the  firm,  which  was  a  departure  from  the  partner- 
ship articles,  the  5th  of  November,  1811,  might  be 
taken  to  be  the  latest  date,  the  date,  although  late, 
which  was  the  date  at  which  the  settlement  of  the  firm 
aocounts  might  be  properly  made.    That  is  the  first 
point  the  court  decided.   But  the  Vice -Chancellor  then 
decided  that,  taking  that  date — ^the  5th  of  November, 
ISll — as  the  date  at  which  the  account  ought  to  have 
been  made  out,  and  according  to  which  date  the 
parties  ought  to  have  oome  to  the  annual  settlement 
on  the  5th  of  November,  1812,  that  the  testator's  own 
d^aolt  did  not  preclude  the  court  from  diirecting  an 
aeconnt,  and  declaring  his  own   estate  entitled  to  a 
share  in  the  profits  up  to  the  5th  of  November,  1812, 
that  being  the  date  at  which  jthere  ought  to  have  been 
tiie  last  annual  setUen^^t  befpre  the  testator's  death. 


The  last  proposition  which  the  court  affirmed 
appears  to  nie  to  show  that  they  construed  a 
clause  like  the  one  we  have  to  construe,  as  being  a 
clause  applying  only  to  a  broken  accountable  year. 
They  had  fixed  the  accountable  year  as  one  endins^ 
the  5th  of  November,  but  the  Vice-Chancellor  held 
that  the  clause  only  applied  to  a  broken  accountable 
vear.  It  seems  to  me  he  must  have  held  that,  or  else 
he  would  have  considered  that  the  testator's  own 
default  precluded  his  estate  from  reapine  the  benefit  of 
having  a  settlement  taken  down  to  the  5th  of  November 
previous ;  and  I  cannot  myself  see  that  if  the  testator's 
own  default  did  not  preclude  him  from  having  a  settle- 
ment taken  at  the  exact  date  of  the  accountable  year, 
the  fact  that  the  convenience  of  the  parties  in  this 
case  had  postponed  the  taking  of  the  account  till 
after  the  date  of  the  testator's  death  ought  to  have 
a  different  effect.  I  regard  Pettyt  v.  Janeacn  when 
analyzed  (it  requires  analysis)  as  deciding  really  the 
point  in  principle  we  are  deciding  now.  It  is  pos- 
sible to  say  that  the  Vice-chancellor  was  wrong ;  but 
that  case  is  a  very  old  case — nearly  seventy-three 
years  old — and  it  must  have  been  considered  and 
acted  upon  in  partnership  cases  ever  since  that  date. 
I  am  not  prepared  to  disagree  with  it,  because  on 
the  whole  I  rather  myself  agree  with  it,  and  cer- 
tainly I  do  not  wish  to  discredit  it.  I  think  tiiat,  to 
read  clause  23  as  applying  to  anything  except  the 
fragment  of  an  accountable  year  would  be  to  take 
the  letter  in  defiance  of  the  spirit  in  order  to  give 
effect  to  the  letter.  It  is  perfectly  true  there  is  no 
power  to  settle  accounts  between  the  executors  and 
surviving  partners,  and  it  is  perfectly  true  that  here 
there  has  been  no  breach  of  duty ;  but  still,  to  my 
mind,  a  right  had  accrued,  and  clause  23  of  the 
articles  miist  be  taken  as  not  intended  at  all  to  dis- 
place rights  which  had  accrued. 

Lopes,  L.J. — This  case  depends  upon  the  true  con- 
struction of  two  clauses  in  the  articles  of  partnership, 
15  and  23,  and  in  order  to  interpret  those  clauses  one 
endeavours  to  arrive  at  what  the  true  intention  of 
the  parties  was.  Now,  first,  with  regard  to  clause 
15  I  entirely  agree  with  what  has  been  said  by 
Bowen,  L.J.,  and  I  also  agree  with  the  judg- 
ment of  Homer,  J.,  in  the  court  below.  I  l>elieve 
that  the  intention  of  the  parties  by  that  clause 
was  that  the  yearly  account  was  to  be  made  up 
to  the  31st  of  March  in  each  year,  that  that  was 
to  be  the  day  of  annual  settlement,  but  that  it  was 
immaterial  when,  in  fact,  the  account  was  made  up 
or  taken,  and  immaterial  when  in  point  of  fact  it  was 
signed.  It  ought,  in  strictness,  to  have  been  taken  on 
the  31st  of  March,  or  as  near  as  convenient  after  that 
date;  but  there  was  the  right  existing  to  have  it 
taken  on  that  day.  That  being  so,  it  appears  to  me 
that  what  we  are  bound  to  do  is  to  regard  that  as 
done  which  ought  to  have  been  done.  I  adopt  the 
concluding  woids  of  the  judgment  in  Pettyt  v, 
Janeson,  which  say  that  the  court  must  act  upon  that 
which  ought  to  have  been  done  as  if  it  had  been  done, 
and  I  must  declara  that  the  testator's  estate  is  en- 
titled to  the  account  up  to  the  day  which  ought  to 
have  been  the  last  annual  settlement  day  before  the 
testator's  death.  I  regard  the  31st  of  March,  1891, 
in  this  case  to  have  been  the  last  annual  settlement 
day  before  the  death  of  the  partner  on  the  10th  of 
April,  1891. 

With  regard  to  clause  23,  I  do  not  desire  to  repeat 
what  has  been  said,  and  with  which  I  entirely  agree. 
I  believe  that  it  refers  to  a  broken  part  of  a  current 
year,  and  therefore  it  does  not  in  any  way  militate 
against  the  construction  which  I  put  upon  clause  15. 
I  think,  therefore,  this  appeal  muse  be  dismissed. 

Eat,  L.J. — ^It  seems  to  me  there  are  three  possible 
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modes  of  dealing  with  clause  23.  One  is  to  take  it 
literally,  and  to  say  that  the  share  of  a  deceased 
partner  in  the  capital  of  the  oonoem  must  be  taken 
at  the  amount  appearing  as  standing  to  his  credit  in 
the  last  annual  balance-sheet  -which  should  have  been 
signed  previous  to  his  death,  and  that  being  literally 
tiS:en,  then  of  course  it  does  not  matter  how  long  ago 
it  was  when  the  last  annual  balance-sheet  was  sign^, 
his  capital  must  be  the  amount  which  stood  in  that 
signed  balance-sheet.  That  is  one  mode  on  a  literal 
view  of  the  words.  Another  course  is  to  reject  those 
words  **  which  should  have  been  signed,*'  not  to  take 
any  literal  construction  of  them,  but  to  treat  the 
clause  as  applying  where  a  date  has  occurred  before 
the  death  up  to  which  a  balance-sheet  ought  to  have 
been  signed,  and,  although  the  balance-sheet  has  not 
been  signed,  to  treat  his  share  of  the  capital  as  being 
the  amount  which  would  have  stood  in  the  balance- 
sheet  if  it  had  been  taken  up  to  that  date  and  signed. 
That  would  be  practically  adding  to  the  words 
''standing  to  his  credit  in  the  last  annual  balance- 
sheet  which  shall  have  been  signed"  the  words  '*or 
which  ought  to  have  been  signed  before  the 
death." 

There  is  a  third  construction,  which,  I  confess, 
weems  to  me  one  which,  in  the  absence  of  authority, 
I  should  be  rather  indined  to  adopt,  and  that  is  this : 
By  clause  15  balance-sheets  were  to  be  made  up  to 
the  31st  of  March  in  every  year,  and  signed  either  on 
that  day  or  as  soon  as  conveniently  might  be  after 
that  day.  That  is  to  say,  the  time  for  the  signature 
was  not  to  be  absolutely  on  the  31st  of  March.  Of 
course  one  can  understand  in  practice  that  the 
accounts  of  a  firm  which  carried  on  a  considerable 
business  which  had  to  be  made  up  to  the  31st  of 
March  could  not  possibly  have  been  ready  on  that 
day  ;  there  must  have  been  some  little  time  after  that 
day  allowed  for  the  taking  of  such  accounts  before 
they  could  be  in  such  a  condition  as  to  be  signed,  and 
therefore  it  is  quite  possible  that  clause  23  may  apply, 
not  merely  to  the  broken  part  of  the  current  year, 
but  also  to  a  case  where  the  partner,  having  survived 
the  current  year,  has  yet  diea  so  soon  after  the  3l8t 
of  March  in  that  year  as  to  make  it  practically  im- 
possible to  have  had  the  accounts  taken  and  signed 
before  the  date  of  his  death.  Now  that  is  what 
actually  happened.  The  testator  died  ten  days  after 
the  31st  of  March,  on  the  10th  of  April,  and  accord- 
ing to  the  ordinary  course  of  practice  in  this  firm 
those  ten  days  were  not  sufiicient  —  I  think  the 
evidence  is  enough  to  satisfy  one  of  this — ^were  not 
long  enough  time  to  enable  the  accounts  to  be  taken 
between  the  31st  of  March  preceding  his  death  and 
the  actual  day  of  his  death,  and  therefore  this  is  a 
case  where  there  has  been  no  default  whatever  on  the 
part  of  any  of  the  partners ;  they  followed  and  ob- 
served the  articles  in  this  respect  most  carefully. 
The  accounts  had  been  taken  up  to  the  preceding 
31st  of  March  in  the  next  preceoing  year,  and  had 
been  signed,  and  it  is  possible  that  tms  clause  may 
mean  in  that  case  where  there  has  been  no  default  of 
the  partners,  but  a  partner  has  died  after  the  current 
year,  but  still  before  the  accounts  could  conveniently 
be  taken,  that  the  clause  may  then  have  been  intended 
to  apply ;  and  it  may  be  said  the  meaning  is  that 
where  the  account  could  not  have  been  taken  by 
reason  of  his  death  so  soon  after  the  last  day  up  to 
which  it  was  to  be  taken,  then  you  are  to  take  the 
amount  standing  to  his  credit  in  the  last  preceding 
account  which  has  actually  been  signed  as  the  amount 
of  capital  to  which  he  is  entitled,  and  the  provisions 
of  the  23rd  clause  apply  then,  in  order  to  prevent  the 
necessity  of  taking  any  further  account.  He  then  is 
to  take  a  share  of  the  profits  since  that  date,  to  be 
oakmlated  on  the  profit^  which  of  course  would  appear 


in  the  books,  according  to  the  average  of  the  last  three 
preceding  years. 

To  my  mind,  that  is  a  very  plausible  reading  of  tliis 
clause,  and  I  should  have  oeen  strongly  inclined  to 
think  it  the  right  reading,  and  especially  for  thisreason. 
that  the  meaning  of  a  clause  like  clause  23,  is  this : 
that  when  a  partner  dies  his  share  shall  be  taken 
by  the  surviving  partners.  It  is  an  absolute  contract 
between  the  p^tners  that  the  share  should  be  taken 
over  by  the  surviving  partner  at  a  particular  price,  and 
one  of  the  main  objects  of  a  clause  of  this  Idnd  is  to 
provide  for  the  settlement  of  that  price  in  such  a  way 
as  to  make  it  unnecessary  to  have  any  partnership 
accounts  taken  after  the  last  signed  account 

But,  then,  although  that  is  the  construction  which 
I  should  havp  felt  strongly  inclined  to  come  to  in  the 
absence  of  authority,  I  find  in  the  case  of  Pett^  v. 
Janeaon  that  a  very  similar  point  indeed  came  wfoR 
the  court,  and  there  the  court  decided  that  although 
the  account  had  not  been  taken  up  to  the  last  day  to 
which  it  might  have  been  taken,  and  even  although 
the  non-talmig  of  that  account  was  owing,  as  u 
would  seem,  to  the  default  of  the  deceased  partner 
himself,  yet — in  the  lang^uage  of  the  Yioe-Chanodlor 
— ^the  court  should  act  upon  that  which  ought  to  have 
been  done  as  if  it  had  been  done,  and,  accordingly, 
that  the  account  should  be  taken  up  to  the  last  daj 
preceding  the  testator's  death  on  whidh  it  ought  to 
have  been  taken ;  and  ihe  court  treated  the  daoae  is 
one  which  did  not  apply  in  the  actual  facts  of  that  caso. 
Now,  there  is  no  distinction,  to  mjr  mind,  between  that 
case  and  this  except  in  this  particular :  There,  there 
had  been  a  neglect  of  the  pi^tnership  artides ;  there 
was  time  to  have  taken  the  account  up  to  the  very 
last  day  on  which  the  account  ought  to  have  heea 
taken,  but  it  bad  not  been  done  bemuse  the  deceased 
partner  was  the  very  man  who  prevented  its  being 
done.  And  I  am  not  at  all  sure  that  that  does  not 
make  the  case  rather  stronger  than  the  present  case 
against  those  who  contend  tiiat  no  aooount  ought  in 
this  case  to  be  taken  and  that  the  share  of  capital 
should  be  treated  as  that  which  appeared  in  the  last 
si^ed  account. 

For  these  reasons  I  agree  in  the  decision  that  has 
been  come  to  by  the  rest  of  the  court,  and  I  tiiiok 
that  this  appeal  fails,  and  must  be  dismissed  vith 
costs. 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Stone,  Morris,  &  Stout 

Solicitors  for  the  respondent,  Ou$h,  PkiRifij 
Walters,  <fc  Williams. 


Qkruptcy.  ") 
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App.  Bankruptcy. 
(Lord  Esher,  M  "~ 
Lopes  and  Eay, 

In  re  Beaxtohamp  Brothers. 
Ex  parte  G.  W.  BEAUCHAMP.  (a.) 

Bankruptcy — Act  of  bankruptcy -^Bankruptcy  neikt^ 

Receiving  order  against  firm — Infant  pariner^Basi' 

ruptcy  Act,  1883  (46  &  47  Vict,  c  62),  ss.  4-6.  % 

110,  lib— Bankruptcy  Rules,  1886,  rr.  260,  262,  26i 

A  receiving  order  was  made  against  the  parkien »« « 

firm,  one  partner  being  an  in/ant.     The  act  of  te«*" 

ruptcy  on  which  the  bankruptcy  petition  was  /<»**[ 

was  the  nqn-compliance  with  a  bankruptcy  notice  wki» 

had  been  served  upon  the  firm  after  final  judgment  hH 

been  obtained  against  the  firm  in  the  firm  name. 

(a.)  Beported  by  Ft  O,  BoBiKSOir,  Bsq.,  Barrister- 
«^Law« 
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CotJBT  OF  ApPSAL. 


Ik  be  Bbauohamp  Bbothebs. 


CouBT  OP  Appeal. 


Hddf  thai  the  rtceiving  order  wcis  had. 

Per  Lord  Esher  M.E. — There  U  no  power  to  make  a 
rtmving  order  against  all  the  partners  in  a  firm  by 
serving  a  bankruptcy  notice  on  the  firm,  if  one  of  the 
partnen  in  the  firm  is  a  person  upon  whom  no  valid 
hankruptcy  notice  can  he  strved. 

Appeal  by  G.  W.  Beauchamp,  an  infant,  against 
a  receiTing  order  made  by  Mr.  Registrar  Hope 
•giimt  a  partnership  firm  of  Beaucbamp  Brothers, 
of  which  we  appellant  was  a  member.  The  other 
partner  in  Bean<mamp  Brothers  was  an  adult. 

On  the  2nd  of  August,  1893,  final  judgment  was 
reoorered  against  the  firm  for  £369 14s.  3d.  in  an  action 
bjMeaan.  LoTell  &  Christmas  against  the  firm  in 
the  film  name.  This  judgment  not  having  been 
satisfied,  the  judgment  creditors  served  a  bankruptcy 
notice  apon  the  firm,  by  serving  it  upon  the  adult 
partner,  m  respect  of  the  judgment  debt.  The  bank- 
niptoj  notice  was  not  complied  with,  and  the  judg- 
ment creditors  presented  a  bankruptcy  petition, 
aUegiog  as  an  act  of  bankruptcy  by  the  firm  the 
oon-complianoe  with  the  bankruptcy  notice.  On 
this  petition  the  receiving  order  appealed  against  was 
made. 

SirH.  James,  Q.C.,  and  H.  Beed,  Q.C.  (A,  Powell 
with  them),  for  the  appellant. — ^This  receiving  order 
is  bad,  ana  ought  to  be  set  aside.  Before  a  receiving 
order  can  be  made,  a  bankruptcy  petition  must  bo 
preeoited  founded  on  an  act  of  bankruptcy.  The 
conditions  on  whicii  a  petition  may  be  presented  are 
to  be  found  in  section  6  of  the  Bimkruptcy  Act, 
1S83.  There  must  be  a  debt  owing  from  the  aebtor. 
It  is  dear  that  if  this  infant  was  not  a  partner  a 
petition  could  not  be  presented  against  him,  for  he 
coald  not  be  a  debtor :  Ex  parte  Jones,  In  re  Jones, 
29  W.  E.  747,  18  Ch.  D.  109.  The  fact  that  the 
mf aat  is  a  member  of  a  firm  can  make  no  difference 
m  his  non-liabOity  to  be  made  a  bankrupt.  Section 
115,  which  provides  for  bankruptcy  proceedings 
•gainst  a  firm  in  the  partnership  name,  onlv  relates 
to  procedure,  and  the  difficulty  of  a  case  such  as  this 
it  met  by  section  110,  under  which  a  petition  may  be 
presented  against  one  partner  and  not  against  all. 
By  rule  262  a  receiving  order  made  against  a  firm 
it»U  operate  against  every  person  who  is  a  partner 
in  ^  firm,  and  by  rule  264  the  adjudication  in  bank- 
ruptcy is  not  to  be  against  the  firm,  but  against  the 
partners  individually.  This  receiving  order,  having 
been  made  affainst  a  firm  one  partner  in  which 
cannot  be  made  a  bankrupt,  is  therefore  l»d,  and 
o^ht  to  be  set  aidde. 

Exports  Henderson,  4  Ves.  163,  and  Exports  Hard' 
vfick,  6  Tee.  434,  were  referred  to. 

Cooper  WiUis^  Q'C,  and  Wedderhurn,  for  the  re- 
ipondent. — ^The  question  is  whether  it  is  to  be  held 
that  a  firm  cannot  be  the  subject  of  bankruptcy  nro- 
nedings  because  one  partner  is  an  infant.  We  admit 
that  an  infant  cannot  be  made  a  bankrupt,  but  there 
is  nothing  to  prevent  the  present  proceedings  being 
taken.  The  omy  effect  of  the  appellant's  infancy  is 
that  when  we  come  to  adjudication  the  adult  partner 
<K>]y  will  be  adjudicated  bankrupt.  The  judgment 
was  against  the  firm,  and  the  firm  has  committed  an 
dct  of  bankruptcy  by  non-compliance  with  the  bank- 
niptcy  notice,  and  the  petition  is  well  founded,  and 
^  receiving  order  was  rightly  made. 

SirH,  James ^  Q.C,  in  reply. — If  a  receiving  order 
can  be  made  against  an  infant,  although  he  cannot  be 
adjudicated  bankrupt,  he,  nevertheless,  becomes  liable 
to  the  ffu<»i-penal  provisions  of  the  Bankruptcy  Act, 
1883. 

He  reforred  to  In  re  Howe*,  Ex  parte  Hughes,  40 
W.  B,  647,  [1892]  2  Q.  B.  628. 


Lord  EsHEB,  M.R.-- In  this  case  a  judgment  has 
been  obtained  against  a  firm  in  the  firm  name.  ^  The 
legal  effect  of  that  judgment  is  that  it  is  available 
against  all  the  partners  in  the  firm  who  can  be  liable 
to  a  judgment.  Therefore  the  judgment  is  not  avail- 
able against  the  infant  partner,  but  there  could  never- 
theless be  execution  against  the  property  of  the  firm, 
because  the  infant  pfu*tner  could  not  withdraw  his 
share  of  the  firm  property.  As  the  judgment  was  not 
effective  against  the  infant  partner  it  did  not  make 
him  a  judgment  debtor.  Now,  although  the  judg« 
ment  creditors  might  have  issued  execution  against 
the  property  of  the  firm,  either  legal  execution,  or 
equitable  execution  if  there  were  any  property  to 
which  equitable  execution  would  apply,  they  were  not 
satined  with  that  remedy,  but  desired  to  take  pro- 
ceedings in  bankruptcy.  The  object  of  proceedings 
iu  bankruptcy  is  to  adjudicate  some  person  a  bank- 
rupt ;  every  step  in  the  proceedings  leads  up  to  that 
end,  and  parties  cannot  stop  short  at  any  one  step. 
In  this  case  a  bankruptcy  notice  was  served  on  the 
firm  in  tho  firm  name.  An  abstract  thing  like  a  firm 
cannot  be  made  a  bankrupt,  but  the  members  of  a 
firm  can,  and  the  intention  of  the  judgment  creditors 
in  serving  this  bankruptcy  notice  on  the  firm  was  to 
make  the  partners  bankrupt.  But  under  section  4  {g) 
of  the  Bankruptcy  Act,  1883,  the  bankruptcy  notice  is 
to  be  served  on  the  judgment  debtor,  and  as  one  of 
these  partners  is  an  infant,  and  therefore  not  a  judg- 
ment aebtor,  the  bankruptcy  notice  can  have  no  effect 
against  him.  The  bankruptcy,  notice  has  therefore 
been  served  against  a  firm  one  of  the  partners  in 
which  cannot  be  affected  by  a  bankruptcy  notice. 
Can  that  bankruptcy  notice  be  nudntainedT  ?  The  con- 
tention on  behalf  of  the  judgment  creditors  is  that, 
having  got  a  receiving  oraer  against  both  partners, 
they  wiU,  as  regards  the  infant,  stop  the  proceedings 
at  that  stage,  and  not  proceed  to  adjudicate  him 
bankrupt.  But  if  a  person  cannot  be  adjudicated  a 
bankrupt  a  receiving  order  cannot  be  made  against 
him,  for  a  receiving  order  is  but  one  step  in  the  bank- 
ruptcy proceedings,  the  final  result  of  which  will  be 
adjudication  in  bankruptcy.  I  therefore  come  to  the 
conclusion  that  there  was  no  power  to  serve  a  bank- 
ruptcy notice  on  this  infant  or  to  make  a  receiving 
order  against  him,  and  this  receiving  order,  which  was 
.made  against  both  partners  in  the  firm  and  includes 
the  infant,  is  bad,  and  must  be  set  aside. 

Whether  or  not  the  judgment  creditors  can  obtain 
another  and  a  valid  receiving  order  against  the  adult 
partner  is  another  question,  which  is  not  now  before 
the  court ;  all  I  wish  to  decide  is,  that  there  is  no 
power  to  make  a  receiving  order  against  all  the 
partners  in  the  firm  by  serving  a  bankruptcy  notice 
on  the  firm,  if  one  of  the  partners  in  the  firm  is  a 
person  upon  whom  no  valid  bankruptcy  notice  can  be 
served. 

Lopes,  L.  J. — I  am  of  the  same  opinion,  and  have 
but  very  few  words  to  add.  It  is  quite  clear  to  my 
mind  that,  in  order  to  support  a  receiving  order  made 
against  the  partners  in  a  mm,  each  partner  must  have 
committed  an  act  of  bankruptcy.  It  is  equally  clear 
that  a  partner  who  is  an  infant  cannot  commit  an 
act  of  bankruptcy.  Therefore  this  receiving  order  is 
bad  and  must  oe  set  aside. 

Kay,  L.J. — I  have  come  to  the  same  conclusion. 
A  receiving  order  has  been  made  against  a  firm.  A 
firm  has  no  separate  existence  such  as  a  corporatiun 
has,  though  facilities  are  given  by  the  rules  to  preceded 
against  a  firm  in  the  firm  name,  owing  to  the  diffi- 
culty of  ascertaining  the  names  of  the  partners.  But 
it  was  never  intended  that  proceedings  against  a  firm 
should  include  a  person  who  could  not  in  law  be 
proceeded  against.    In  this  case  one  of  the  partners 
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in  the  firm  is  an  infant,  and  after  jadgment  had  been 
obtained  against  the  firm  execution  might  have  issued 
ag^nst  the  partnership  property.  But  the  judgment 
creditors  want  to  make  the  two  partners  bankrupt, 
and  have  served  on  the  firm  a  bankruptcy  notice  in 
the  firm  name,  and  sa^  that  the  firm,  not  having 
complied  with  that  notice,  have  committed  an  act  of 
bankruptcy.  In  my  opinion  non-compliance  with 
the  bankruptcy  notice  is  not  an  act  of  bankruptcy  on 
the  part  of  the  infant ;  and  there  cannot  be  an  ad- 
judioation  in  bankruptcy  against  all  the  partners  in  a 
firm  unless  each  of  them  can  commit  an  act  of  bank- 
ruptcy. Bule  264  provides  that,  in  the  case  of  a 
partnership,  the  adjudication  in  bankruptcy  is  not  to 
be  against  the  firm,  but  against  the  partners  indi- 
vidu^y. 

But  the  infant  cannot  be  adjudicated  bankrupt 
because  he  has  not  committed  an  act  of  bankruptcy. 

It  is  said  that  a  receiving  order  can  nevertheless  be 
made  against  the  firm.  The  effect  of  a  receiving 
order  is  that  under  it  the  official  receiver  takes 
possession  of  all  the  joint  and  separate  property  of 
the  persons  against  whom  the  receiving  order  is  made, 
and  the  result  in  this  case  would  be  that  the  official 
receiver  would  take  possession  of  the  separate  property 
of  an  infant.  I  afree  that  a  receiving  order  ought 
only  to  be  regarded  as  one  step  towards  adjudication, 
and  that  where  there  can  be  no  adjudication  there 
ought  to  be  no  receiving  order.  Otherwise  tlie  official 
receiver  would  be  empowered  to  receive  the  property 
of  a  person  who  had  not  committed  an  act  of  bank- 
ruptcy and  who  could  not  be  made  a  bflmkrupt. 

I  desire  to  offer  no  opinion  as  to  whether  other 
proceedings  can  or  cannot  be  taken  against  the  other 
partner. 

Appeal  allowed. 

Solicitors  for  the  appellant.  Harper  &  Battcock. 

Solicitors  for  the  respondent,  Godfrey  &  Wehh% 


fftigfi  (ttourt  of  %\\%Xiii. 

t^rob.  Div.  &  Adm.  Div. )  „^^  «.    .^^^ 

Admiralty.  j  ^^^  ^^'  ^®^^- 

**The  Alsace  Lorraine."  (a.) 

Insurance  —  Marine  insurance  —  Memorandum  **free 
from  average  unless  general  or  the  ship  he  stranded  " — 
Construction^  Non-deletion  of  warranty  unless  in- 
sured  goods  on  board  at  time  of  stranding. 

The  stranding  referred  to  in  a  policy  on  goods  in  the 
usual  memoraiidam  ^*  free  from  average  unless  general  or 
the  ship  be  stranded  ^'  is  a  **  stranding  of  the  ship  "  whilst 
the  insured  goods  are  on  board  her, 

Whercy  therefore,  rice,  insured  under  a  policy  contain- 
ing  the  memorandum  **  free  from  particular  average  unless 
the  ship  be  stranded  or  in  collision,  the  collision  to  be  of 
such  a  nature  as  may  reasonably  be  supposed  to  have 
caused  or  led  to  damage  of  the  cargo,**  was  unloaded  from 
the  ship  in  which  it  had  been  originally  shipped  and 
taken  on  shore  at  a  port  of  refuge  in  order  that  the  ship 
might  be  repaired,  and  the  ship  stranded  whilst  the  cargo 
was  so  on  shore. 

Held,  that  the  warranty  prevented  the  underwriters 
being  liable  for  a  particular  average  loss  on  the  rice 
occurring  when  the  rice  had  been  transhipped  and  was 
being  carried  to  its  deMination  in  another  bottom. 


(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister-at- 
Law. 


This  was  an  action  on  a  policy  of  marine  insoranoe 
instituted  on  behalf  of  Messrs.  Blackwood,  Biyson, 
&  Co.,  the  owners  of  a  cargo  of  rice  shipped  on 
board  the  French  ship  Alsace  Lorraine,  against  the 
British  and  Foreign  Marine  Insurance  Co.  (Limited) 
to  recover  {inter  cuia)  for  a  particular  average  loss  on 
the  rice  under  the  circumstances  stated  in  the  jadg- 
ment. 

May  9. — The  case  now  came  on  for  hearing  before 
Barnes,  J.,  on  agreed  statements  of  facts. 

Beid^  Q,C,,  and  HoUams^  for  the  plaintiffs. 

Joseph  Walto7i,  Q.C,  and  Carver,  for  the  defend- 
ants. 

The  authorities  cited  in  argument  which  are 
material  to  this  report  are  referrod  to  in  the  judg- 
ment. 

Cur,  adv,  vitU, 

May  31. — Barnes,  J. — In  this  case  the  pUuntiffis 
seek  to  recover  from  the  defendants  the  sum  of 
£153  138.  3d.  under  the  following  circumstances:— 
By  a  charter-party  dated  the  dth  of  January,  1992, 
the  plaintiffs,  merchants  in  London,  through  their 
Calcutta  firm,  chartered  the  French  vessel  Akate 
Lorraine,  of  about  610  tons  register,  then  at  Calcutta, 
from  the  owners'  agents,  to  load  a  cargo  of  rice  and 

ior)  grain  (oats  excepted)  in  bags,  the  charterers 
laving  the  option  of  shipping  100  tons  of  coolie 
stores,  and  therewith  proceed  to  Demerara  light^ 
for  orders  to  discharge  in  one  or  two  of  the  following 
ports,  viz. : — ^Demerara,  Trinidad,  or  Barbadoes,  cer- 
tain perils,  which  included  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  excepted.  The 
charter-party  provided  that  freight  should  be  at  the 
rate  of  37s.  per  ton  if  the  cargo  were  delivered  in 
two  ports,  and  36s.  3d.  per  ton  if  delivered  in  one 
port  only,  and  shoidd  be  paid  on  right  delivery  of  the 
cargo  at  the  port  or  ports  of  discharge,  on  the  basis 
of  twenty  per  cent,  per  ton  net  freight  delivered 
for  rice  and  (or)  grain,  and  for  coolie  stores  accord- 
ing to  the  Bengal  Chamber  of  Commerce  schedule, 
and  that  the  freight  should  be  payable  for  so  much 
as  might  be  required  for  disbursements,  and  the 
balance  in  cash  on  delivery  at  the  bank-buying  rate 
of  exchange  for  ninety  days'  bills  on  London,  curreot 
on  the  day  the  delivery  of  the  cargo  shoold  be  com- 
pleted. 

In  pursuance  of  the  charter-party  a  cargo  was 
loaded  by  the  plaintiffs,  and  amongst  other  goods 
there  were  shipped  through  the  plaintiffs'  agents  two 

Cds  of  rice,  consisting  of  5,575  bags  and  5,500 
respectively,  for  which  bills  of  lading  were 
signed,  making  the  goods  deliverable  at  a  port  or 
ports  as  ordered  as  per  charter-party,  certain  perils, 
which  included  the  perils  mentioned  in  the  charter- 
parly,  being  excepted,  freight  to  be  paid  for  the  aid 
goods  on  right  delivery  of  the  cargo  at  the  port  or 
ports  of  discharge  as  per  charter-party. 

The  plaintiffis  insured  the  goods  with  the  defend- 
ants under  two  policies  of  insurance,  one  for  £110 
on  the  5,575  bags  valued  at  £3,915,  and  the  other  f^ 
£325  on  the  5,500  bags  valued  at  £3,450.  Each  policy 
was  in  the  defendants'  usual  form,  and  contidned  the 
common  memorandum  by  which,  amongst  other 
goods,  rice  is  warranted  free  from  average  unless 
general,  or  the  ship  be  stranded,  sunk,  or  burnt,  and 
a  special  memorandum  as  follows : — **  Warranted  free 
from  particular  average  unless  the  ship  be  stranded, 
sunk,  or  burnt,  or  in  collision,  the  collision  to  be  oi 
such  a  nature  as  may  reasonably  be  supposed  to  hare 
caused  or  led  to  damage  to  the  cargo." 

On  the  17th  of  January,  1892,  the  vessel  sailed  oq 
her  vovage  from  Calcutta  with  the  goods  in  questioe 
and  other  cargo.    According  to  the  facts  set  foi^  i& 
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the  vfenge  statement,  taken,  I  suppose,  from  the  log 
or  the  pr^iests  and  siirveys,  it  appears  that  on  the  21st 
of  Febroary  the  vessel  experienced  a  terrific  cyclone, 
csogmg  considerable  damage  to  the  ship,  which  was 
mAting  mnfth   watcT  throogh  hcavy  straining  and 
laboonng,  and  had  become  unmanageable,  owme  to 
her  Gripped  condition,  and  the  oaptam  was  compiled 
to  break  the  bulldieads  between  the  store-room  and  the 
bold  to  eflSdot  the  jettison  of  256  bags  of  rice,  which  in- 
clnded  some  of  the  rice  insured  by  the  plaintifft  with 
the  defendants.     It  further  appears  that  the  sea, 
breaking  on  board,  found  access  through  the  bulk- 
head, where  it  had  been  broken,  into  the  store  room, 
i^mftgiTig  the  rice  which  had  been  stowed  aft  near 
such  store-roonu    On  the  22nd  of  February  the  after 
hatch  was  found  forced  open  by  the  sea,  and  the 
water  tiiereby  found   access  into   the  hold,  doing 
further  damage  to  the  cargo.    On  the  23rd,  it  having 
become  impossible,  owing  to  the  crippled  condition  of 
the  ship  to  proceed  on  the  voyage,  it  was  resolved,  in 
the  interest  and  for  the  safety  of  all  concerned,  to  put 
mto  the  nearest  port  for  repairs.    Accordin^y,  the 
Teasd  bore  up  for  the  harbour  of  Port  Louis,  Mauii- 
ixQB,    She  arrived  there  on  the  5th  of  March,  and  the 
reuei  was  safely  moored  in  the  inner  harbour.    She 
had  ibete  to  discharge  that  portion  of  the  cargo  which 
was  badly  damaged,  both  to  stop  further  damage  to 
it  througn  fermentation  and  the  leaky  state  of  the 
ihip,  and  also  to  enable  the  vessel  to  be  repaired.    On 
tiie  29th  of  April,  while  the  vessel  was  being  re- 
paoed,  a  terrino  cyclone  passed  over  the  island  of 
Miaiizitins,  and  the  vessel  was  driven  by  it  on  some 
ooral  rocks,  where  she  stranded  and  remained  hard 
and  fast,  sustaining  considerable  damage,  and  was 
there  lost,  being  condemned  and  abandoned  on  the 
9Ui  of  l^y,  and  sold  by  auction  on  the  30th  of 
May  for  6,714  rupees.      This  accident  appears  to 
have  ooourred  while  the  whole  of  the  cargo  was 
on  dioie,  and  after  that  portion  of  it  which  was  con- 
deomed  as  unfit  to  be  forwarded  had  been  sold,  but  at 
the  time  of  the  accident  it  was  contemplated  that,  as 
soon  as  the  repairs  were  finished  the  rest  of  the 
cargo   should   be  reloaded   and   forwarded    to   its 
destination    in    Tm   AUace    Lorraine.      After    the 
aoddent  the  remainder  of  the  rice  which  had  not 
been  sold  was  loaded  on  board  a  vessel  called  The 
Bma.      On   the  5th    of   June,    lf)92.    The  Brazil 
taikd  from  Mauritius,  and  afterwards  completed  her 
voyage  and  delivered  her  cargo,  but  in  the  course  of 
her  voyage  she  met  with  bad  weather  and  the  plain- 
tifb'  rioe  on  board  her  was  damaged  by  the  perils  of 
the  sea.     Aooordinff  to  French  law  freight  pro  raid 
itineris  was  pa^ble  on  all  the  rice  wmch  was  dis- 
charged from  The  AUace  Lorraine  in  respect  of  the 
voyage  to  Mauritius,  and  such  freight  was  paid  by 
ihe  plaintifiEli.    A  statement  of  the  plaintiffs  claim 
upon  the  two  policies  was  afterwards  prepared,  the 
amount  claimed  being,  on  the  first  policy,  £87  15s., 
and  on  the  second  £162  2s.  lid.,  or  in  aU  £249  17s. 
Ud.     Of  this  amount  the  defendants  paid  before 
action  on  account  of  the  claims  under  tne  policies, 
and  without  prejudice,  the  sum  of  £96  4s.  8a.,  leav- 
ing a  balance  of  £153  13s.  3d.,  which  is  the  sum  now 
dauned  by  the  plaintiflli.    The  balance  represents  the 
plaintiffii'  claim  for  a  particular  average  loss  on  the 
rice,  the  payment  of  £96  4s.  8d.  having  been  made  in 
respect  of  general  average  and  other  ohar^  which 
the  underwriters  did  not  dispute.    In  arriving  at  the 
amount  of  the  particular  average  loss  claimed  the 
pro  rata  freight  on  the  rice  has  been  charged  against 
the  rice. 

The  defendants  contended  first  that  the  *'  free  of 
particolar  average  "  warranty  in  the  policies  was  not 
ddeted,  and  thi^  they  were  consequently  not  liable 
lor  anything  coming  under  that  h^d  for  particular 


average ;  secondly,  that  they  were  not  liable  for  the 
distance  freight  paid  to  the  owners  of  The  Alsace 
Lorraine  at  Mauritius.  The  first  point  depends  on 
whether  or  not  the  ship  was  **  stranded  "  within  the 
meaning  of  the  memorandum,  so  as  to  delete  the 
warranty,  because,  if  the  ship  was  so  stranded,  the 
defendants  are  liable  for  the  particular  average  loss ; 
but  if  the  vessel  was  not  so  stranded  they  are  not 
liable.  There  is  no  dispute  about  the  facts  connected 
with  the  stranding,  but  those  facts  give  rise  to  a  new 
point  in  the  construction  of  the  memorandum.  The 
plaintiffii  maintained  that  the  stranding  took  place  in 
the  course  of  the  adventure,  and  that,  therefore,  the 
warranty  against  particular  average  was  deleted. 
The  defendants,  on  the  other  hand,  maintained  that 
as  the  stranding  took  place  when  no  part  of  the  rice 
was  on  board  3ie  vessel,  the  warranty  remained  in 
force.  There  is  some  lack  of  precision  in  the  plain- 
tiffs' proposition,  but  I  undersand  it  to  mean  that  the 
warrantie6  are  defeated  if  the  vessel  be  stranded  after 
the  shipment  of  the  goods  and  while  fhej  are 
covered  by  the  policies  and  while  the  vessel  is  still 
engaged  under  the  contract  of  carriage,  even  though 
at  the  time  of  the  stranding  the  goods  are  not  on 
board  ^e  vessel.  I  do  not  think  the  plaintiffs* 
counsel  were  able  to  cite  any  case  or  refer  to  any 
principle  which  would  establish  this  proposition.  In 
my  opinion,  the  defendants'  proposition  is  in  accord- 
ance with  principle  and  the  authorities.  In  the  recent 
case  of  The  Ohnlivet*  41  W.  E.  671,  [1893]  P.  164, 
I  have  already  dealt  with  the  introduction  of  the 
memorandum,  and  the  construction  of  the  words 
"  unless  the  sliip  be  stranded  *'  as  a  condition.  But  I 
may  add  that  the  judgments  in  Burnett  v.  Kensington, 
7  T.  B.  210,  seem  pi^y  based  upon  the  considera- 
tion that  where  a  vessel  was  stranded,  the  tmder- 
writers,  in  order  to  avoid  a  difficult  inquiry  as  to 
whether  or  not  the  damage  arose  from  the  stranding, 
or  how  mudi  arose  from  that  cause,  agreed  to  con- 
sider the  loss  to  have  happened  in  consequence  of  the 
stranding.t  The  strancung  in  that  case  took  place 
while  the  goods  were  on  the  vessel,  and  all  the 
observations  of  the  judges  are  applicable  to  such  a 
condition  of  things  only.  I  do  not  think  they  can 
possibly  have  imputed  to  the  underwriters  a  consent 
to  treat  the  damage  on  the  voyage  as  due  to  the 
stranding,  if  the  stranding  occurred  when  no  goods 
were  on  boud.  In  all  the  cases  I  have  been  able  to 
refer  to,  except  two,  the  stranding  .occurred  while  the 
goods  were  on  board  the  vessel.  One  exception  is  the 
case  of  Boux  v.  Salvador,  1  Binsf.  N.  C.  526,  3  lb.  266, 
where  goods  had  been  insured  **  free  of  particular 
average  unless  the  ship  was  stranded,"  and  were  neces- 
sarily sold  at  a  port  of  refuge,  and  the  vessel  with 
the  rest  of  her  cargo  proceeded  on  her  voyage  and 
was  afterwards  stranded.  The  court  in  that  case 
decided  that  there  was,  under  the  circumstances,  a 
total  loss,  and  the  question  of  stranding  did  not  arise. 
But  Lord  Abinger  said :  <*  It  has  been  contended  that 
the  fact  of  stranding  being  a  condition  to  let  in  the 
claim  for  a  pu:tial  loss,  it  is  not  material  whether  the 
stranding  takes  place  whilst  the  goods  insured  are  on 
board  or  after  they  have  been  landed.  We  are  not 
prepared  to  adopt  that  conclusion,  but  the  view  we 
take  of  this  case  renders  it  unnecessary  to  enter  into 
any  discussion  of  the  argument  or  to  pronounce  any 
opmion  upon  it."  l^e  other  exception  is  the  case  of 
The  Thames  and  Mersey  Insurance  Co  {Limited)  v.  Pitts, 
Son,  &  King,  41  W.  B.  346,  [1893]  1  Q.  B.  476,  in  which 
a  steamer  coming  down  the  Biver  Plate  stranded  with 
one  parcel  of  insured  goods  on  board  before  reaching 

*  See  now  the  report  of  this  case  on  appeal,  ante, 
p.  97. 
t  See  Neshitt  v.  lushington,  4  T.  B.  783, 
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Buenos  Ayres,  where  she  shipped  another  paroel  of 
insured  goods  which  were  lying  waiting  for  her  in 
lighters  at  the  time  of  the  stranding.  A  large  por- 
tion of  the  insured  goods  sustained  damage  on  the 
▼oyage  from  Buenos  Ayres  to  Europe,  but  it  was  held 
that  the  assured  oould  not  reoover  for  the  damage  to 
the  parcel  shipped  at  Buenos  Ayres»  because  of  the 
warranty  against  particular  average  unless  the  ship  or 
craft  be  stranded,  as  the  stranding  did  not  occur  while 
these  goods  were  on  board  the  vessel,  though  they 
were  at  risk  imder  the  policy  in  the  craft  at  uie  time 
of  the  stranding.  It  is  from  this  case  that  the  plain- 
tiffs' counsel  take  the  words  *'  stranding  in  the  course 
of  the  adventure,"  but  it  seems  to  me  from  the  whole 
tenor  of  the  judgments  that  the  judges  were  dealing 
with  the  adventure  while  it  laisted  on  board  the 
vessel.  In  Phillips  on  Insurance,  s.  1761,  the  author 
says :  "The  doctrine  adopted  in  England  appears  to 
be  that  after  a  stranding  the  construction  of  the 
policy  is  the  same  in  respect  to  all  losses  on  goods  on 
board  at  the  time  of  the  stranding,  whether  happen- 
ing before  or  after  the  stranding,  as  if  it  had  not  con- 
tamed  this  exception."  Amould  says  (6th  ed.,  p. 
823) :  **  The  meaning  of  the  memorandum,  therefore, 
is  •  ,  .  if  the  i£ip  be  stranded  while  the  memo- 
randum articles  are  on  board,  then  the  underwriter  is 
liable  to  pay  all  particular  average  losses,  whether 
caused  by  the  stranding  or  not,  just  as  if  the  memo- 
randum did  not  exist." 

In  my  opinion,  it  is  obvious  that  the  memorandum 
requires  the  implied  insertion  of  some  words  quali- 
fymg  the  genendity  of  the  words  "  stranded,  sunk, 
or  burnt "  as  regards  time,  and  that  there  should  be 
some  such  implication  as  **  while  the  goods  are  on 
board  the  vessel  which  is  stranded,  sui^,  or  burnt." 
It  was  practically  conceded  in  argument  that,  as  all 
connection  between  the  goods  sold  at  Port  Louis  and 
The  Alsace  Lorraine  had  been  severed  by  the  sale  of 
these  goods  before  the  accident,  no  claim  could, 
according  to  the  case  of  Itoux  v.  Salvador,  be  made 
for  a  particular  average  loss  in  respect  thereof ;  but 
the  claim  for  a  particular  average  loss  in  respect  of 
those  forwarded  by  The  Brazil  was  maintained  in 
argument,  although  they  were  not  on  board  at  the 
time  of  the  strancung,  and  although  the  damage  to 
them  happened  while  they  were  on  The  Brazil, 

For  the  reasons  I  have  given  I  think  this  claim  is  not 
maintainable,  and,  in  my  opinion,  the  fact  that  it  was 
contemplated  that  the  goods  should  be  reloaded  on 
The  Alsace  Lorraine  up  to  the  time  of  the  stranding 
makes  no  difference.  It  never  could  have  been  con- 
templated, and  would  be  unreasonable  to  hold,  that  a 
stranding  at  a  time  when  the  insured  goods  were  not 
on  board  the  vessel  should  defeat  the  warranty 
against  particular  average.  I  think,  therefore,  that 
the  plaintiffs'  daim  for  a  particular  average  loss 
entirely  fails.  It  is  unnecessary  to  express  any 
opinion  on  the  second  point,  which  only  affects  the 
amount  of  the  particular  average  loss  if  it  had  been 
recoverable.  N"or  is  it  necessary  to  say  anything 
about  the  points  which  were  touched  upon  in  argu- 
ment, but  aid  not  arise  in  this  case — viz.,  as  to  the 
effect  on  the  warranty  of  the  stranding  of  one  vessel 
when  the  damage  occurs  in  another,  llie  judg- 
uent  will,  therefore,  be  for  the  defendants,  with 
costs.  I  ought  to  say  that  I  have  assumed  in  this 
judgment  that  the  sale  took  place  before  the  accident, 
out  I  do  not  think  it  really  is  material. 

Solicitors  for  the  plaintiff,  HoUams,  Son,  Coward,  <fe 


Oo, 


Co, 


Solicitors  for  the  defendants,  WaUons,  Johmon,  & 


Aug.  3,  1893^ 

Municipality  of  Pictou  v.  Geldert.  (a.)  . 

(On  appeal  from  the  Supreme  Court  of  Nova  Scotia.) 

Highway  —  Repair  —  Corporation  —  Nnn'/eawnce  — 
Action  for  damages — Law  of  Nova  Scotia — Vonstrm- 
tion. 

The  transfer  of  an  obligation  to  repair  a  highway  to  a 
public  corporation  does  not  of  itself  render  sucJi  corpora- 
tion liable  to  an  action  in  respect  of  mere  non-feasance. 
To  do  so  the  Legislature  must  have  used  language  itidi- 
eating  an  intention  that  this  liability  should  be  imposed. 

The  County  Corporations  Act,  1879,  imposes  no  sud 
obligation, 

Bathurst  (Borough)  v,  Macpherson,  4  App,  Cat, 
256,  27  W,  R,  Dig.  139,  distinguished. 

This  was  an  appeal  from  a  decree  of  the  Supreme 
Court  of  Nova  Scotia.  The  facts  and  the  sections  of 
the  County  Incorporations  Act  are  given  in  their 
lordships*  judgment. 

Finlay,  Q.C,  Borden,  Q,C,  (Nova  Scotia),  and 
Oore,  for  the  appellants. 

The  respondent  did  not  appear. 

The  judgment  of  their  lordships  (Lord  Herscheli; 
L.C.,  and  Lords  Watson,  Halsbttry,  Hobhouse, 
Macnaohten,  Morris,  and  Shand,  and  Sir  Richasd 
Couch)  was  delivered  by 

Lord  Hobhouse. — The  plaintiff  in  this  case  resides 
within  the  Municipality  of  Pictou,  and  he  sues  the 
corporation  for  neglect  of  its  duty  to  repair  a  bridge, 
whereby  severe  injuries  were  caused  to  the  plainti£ 
His  allegations  are  that  the  defendants  were  in  posses- 
sion and  had  the  management  and  control  of  the 
public  highway  over  the  bridge  in  question,  and 
were  liable  and  bound  to  maintain,  repair,  and  keep 
in  repair  the  said  highway  and  bridge  and  the 
approaches  thereto ;  and  that  the  def endEUits  ur- 
gently, improperly,  and  wrongfully  suffered  the  said 
highway,  bridge,  and  approaches  to  become  out  of 
repair  and  dangerous  to  persons  passing.  The  judge 
who  tried  the  cause,  and  on  appeal  the  majority  of 
the  Supreme  Court,  have  found  in  favour  of  the 
plaintiff. 

It  is  not  denied  that  the  approach  to  the  bridge 
was  out  of  repair,  or  that  severe  injury  was  caused  to 
the  plaintiff  thereby.  The  defendants  relied  on 
several  grounds  of  defence,  some  of  which  have  not 
been  raised  again  before  their  lordships.  Two  have 
been  argued  at  length,  one  that  the  highway  in  qum- 
tion  is  one  of  the  great  roads  of  the  province ;  ana  the 
other,  that  before  the  plaintiff  was  injured  it  had 
come  under  t^e  provisions  of  the  Bridge  Act ;  and  in 
either  case  it  is  contended  that  the  place  was  removed 
from  the  control  and  cognizance  of  the  municipaHtf. 
Their  lordships  desire  to  pronounce  no  opinion  on 
those  points,  because  they  think  the  case  should  be 
decided  upon  a  broader  and  more  general  question^ 
viz.,  the  question  whether  the  statutes  by  which  the 
powers  and  duties  of  the  defendants  are  r^^nlated 
have  imposed  upon  them  a  liability  to  repair  and 
made  them  liable  in  damages  for  mere  non-feasance  at 
the  suit  of  a  private  person. 

This  question  does  not  appear  to  have  been  dis- 
cussed at  the  trial,  probably  for  the  reason  that  it  is 
governed  by  some  oeoisions  in  the  oolonv.  But  in  the 
Court  of  Append  it  is  treated  at  length  by  WeiUherbe, 


(a.)  Beported  by  Charles  H.  Graftok,  Esq.,  Bar- 
rister*at-Law« 
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Pmvy  Council. 


J.y  who  diisented  from  the  judflnnent  of  the  rest  of 
the  oonrt.  And  that  learnea  judge  refers  to  both  the 
novelty  and  the  importance  of  the  question  in  terms 
which  show  how  desirable  it  is  to  have  an  authorita- 
tive decision  npon  it.  He  says: — ** Previous  to  the 
pasBsge  of  the  General  Act '  Of  County  Incorpora- 
tions'  in  1879,  no  attempt  was  made  to  charge  a 
comity  with  liability  for  negligence  for  non-repair 
of  a  road  or  bridge.  Since  uie  passage  of  that 
Act  such  suits  and  claims  have  beoome  frequent, 
and  are  of  a  character  which  must  soon 
caU  for  special  enactment,  because  now  the 
mnmoipal  corporations  are  in  this  condition 
that  if  by  law  they  are  to  be  held  liable  for  non- 
repair of  roads  and  bridges,  not  having  and  not  being 
able  to  obtain  the  money  to  keep  them  in  repair,  the 
Uahflity  of  oountios  for  damages  is  likely  to  become 
an  intolerable  burden  in  communities  where,  as  is  the 
case  in  many  par  1 3  of  the  province,  the  population  is 
imne,  and  road  a  d  bridge  making  and  maintaining 
mfficolt."  It  is  unfortunate  that  the  respondent  doen 
not  appear  in  this  case,  but  the  appellants'  counsel 
have  eiuleavoured  to  supply  the  omission  by  a  very 
full  reference  to  the  statutes  and  decisions  bearing  on 
the  question. 

By  the  common  law  of  England,  which  is  also  that 
of  Kova  Scotia,  public  bodies  charged  wil^  the 
duty  of  keeping  public  roads  and  bridges  in  repair, 
and  liable  to  an  mdictment  for  a  breach  of  this  craty, 
were  nevertheless  not  liable  to  an  action  for  damages  at 
the  Buit  of  a  person  who  had  suffered  injury  from  their 
hHure  to  keep  the  roads  and  bridges  in  proper  repair. 
This  was  first  held  in  a  case  in  which  the  inbftbi- 
iMnU  of  a  county  were  sued,  and  as  they  were  not  a 
corporation  there  was  a  tedmical  difficulty  in  suing 
them;  but  that  the  decision  did  not  rest  on  this 
technical  difficulty  alone,  but  on  the  substantial 
ground  of  non-liabililrv,  was  subsequently  decided 
when  tiie  difficulty  haa  been  removed  by  enabling  a 
pubHc  officer  to  sue  and  be  sued  on  behalf  of  the 
county.  And  the  same  conclusion  has  been  arrived  at 
where  the  obHgation  to  repair  has  been  transferred  to 


latest  English  case  is  that  of  Cowley  v.  The 
Newmarket  Local  Board,  decided  in  the  House  of 
Lords,  [1892]  A.  C.  345,  41  W.  B.  Dig.  86.  It  must 
now  be  taken  as  settled  law  that  a  transfer  to  a 
pohlio  corporation  of  the  obligation  to  repair  does  not 
of  itself  render  such  corporation  liable  to  an  action 
in  respect  of  mere  non-feasance.  In  order  to  establish 
such  fiability  it  must  be  shown  that  the  Legislature 
has  used  language  indicating  an  intention  ux&t  this 
BahOitv  shall  be  imposed. 

The  law  was  laid  down  by  this  board  in  the  case  of 
TJte  Sanitary  Commiseionera  of  Oihraltar  v.  Orfila 
thus:  *'In  &6  c^se  of  mere  non-feasance  no  claim 
for  reparation  will  lie  except  at  the  instance  of  a 
person  who  can  show  that  the  statute  or  ordinance 
under  which  they  act  imposed  upon  the  oommis- 
ooners  a  duty  towards  himself  whicm  they  negligently 
failed  to  perform  "  (15  App.  Cas.  411,  39  W.  B.  Dig. 

Tlie  question,  then,  is,  whether  any  statoto  has 
given  to  pirvato  persons  the  right  of  action  now 
claimed  against  this  municipality  which  does  not 
exist  at  common  law. 

Kow  the  defendants  were  incorporated  by  a  general 
bw  passed  for  incorporating  the  mhabitants  of  every 
coni^  and  district  m  the  province,  among  them  the 
coonly  of  Pictou.  The  law  was  passed  in  1879,  and 
witii  some  amendments  now  forms  chapter  56  of  the 
Berised  Statutes  of  1885.  It  is  known  as  "The 
County  Incorporations  Act.*'  Prior  to  that  Act  the  law 
as  to  highways  appears  to  have  been  the  common 
law,  mowed  Dy  an  Act  passed  in  the  year  1761.      It 


was  thereby  provided  that  the  grand  juries  for  the 
several  counties  shotdd  elect  annually  two  surveyors 
of  highways  for  each  town  in  the  county.  The  duties 
of  the  surveyors  were  to  enforce  and  regulate  the 
labour  which  the  inhabitants  were  bojund  to  supply 
for  highways  and  bridges,  and  the  limits  of  whicn 
were  fixed  by  the  Act. 

By  section  79  of  the  County  Incorporations  Act  the 
municipal  councils  are  directed  to  appoint  a  sufficient 
number  of  overseers  of  highways,  road  surveyors, 
and  other  officers.  And  by  section  82  it  is  enacted 
that  the  powers  and  authority  of  a  municipal  council 
shall  extend  to  a  number  of  objects  stated  in  thirteen 
sub-sections.  So  far  as  regards  the  present  question  the 
objects  are  as  follows : — 

In  sub-section  (1).  The  laying  out  of  new  roads, 
and  the  maldng,  maintaining,  or  improving  of  any 
new  or  existing  road,  or  stopping  up,  altering,  or 
diverting  the  same.  In  sub-section  (2).  The  appro- 
priating of  road  or  bridge  money  granted  by  the 
Legislature,  and  to  provide  for  raising  and  appro- 
priating such  sums  of  money  as  the  county  or  district 
council  shall  from  time  to  time  consider  necessary  to 
make,  maintain,  repair,  alter,  or  improve  any  roads, 
bridges,  or  streete,  to  be  raised  in  rates  in  the  nature 
of  county  rates ;  provided  that  no  greater  sum  than 
1,000  dols.  for  such  purposes  be  rais^  and  assigned  in 
any  one  year  in  any  one  municipality  without  the 
consent  of  the  (Governor  in  Council.  In  sub-sec- 
tion (3).  The  collecting  and  enforcing  the  per- 
formance of  statute  and  highway  labour.  In  sub- 
section (4).  The  appointment  of  superintendents 
of  roads,  with  such  powers  as  regards  the  roads  and 
bridges  and  tiie  expenditure  of  provincial  and 
mumcipaUty  money  and  statote  labour  therein  as 
ti^e  council  shall  see  fit  to  confer,  and  the  erection, 
preservation,  and  repair  of  any  new  or  existing  bridge, 
with  various  other  matters. 

The  first  observation  that  occurs  on  these  provisions 
of  law  is  that  under  the  Act  of  1761  the  liability  to 
maintain  roads  and  bridges  lay  upon  the  inhabitants, 
and  tiiat  this  liability  is  preserved  by  the  County  In- 
corporations Act,  which  contemplates  the  enforcement 
of  rtatute  and  highway  labour. 

It  is  to  be  observed  further  that  the  statute  does 
not  in  terms  impose  any  obligation  upon  the  munici- 
pality to  repair  the  roads  or  bridges.  It  confers  upon 
the  council  powers  and  authorities  which  extend  to 
those  objects,  but  the  powers  and  authorities  are 
conferred  in  precisely  the  same  terms  with  refer- 
ence to  objects  with  regard  to  which  the  powers 
clearly  must  be  discretionary  and  not  matters  of 
obligation. 

In  the  opinion  of  their  lordships  it  is  impossible  to 
find  in  any  of  the  legislative  provisions  the  indication 
of  an  intention  on  the  part  of  the  Le^lature  that  a 
person  injured  by  the  mere  non-repair  of  a  road  or 
bridge  should  be  entitled  to  sue  the  municipality  for 
damages  in  respect  thereof. 

It  remains  to  look  at  the  decisions  which  the 
colonial  courte  have  passed  on  the  point.  The  first  is 
in  the  case  of  Walker  v.  The  City  of  Halifax,  decided 
in  the  year  1883,  and  reported  in  the  Nova  Scotia 
Beports,  vol.  16,  p.  371.  The  plaintiff  sued  the  city 
for  not  removing  lumps  of  ice  and  snow  which  had 
formed  in  the  streets.  In  delivering  judgnient 
Thompson,  J.,  referred  to  the  great  differences  of 
opinion  which  had  prevailed  both  in  England  and  the 
United  States,  both  on  the  main  question  of  liability 
and  on  the  proper  interpretetion  of  the  case  of  RusseU 
V.  The  Men  of  Devon,  2  T.  B.  667.  He  thought  the 
Nova  Scotian  court  should  hold  themselves  bound  by 
the  views  of  this  committee  in  the  Bathurst  case,  4  App. 
Cas.  256,  27  W.  B.  Dig.  139.  Those  views  appeared  to 
him  to  be  that  the  difficulty  in  the  cacfe  of  fhe  Men  of 
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Devon  was  merely  technical ;  that  wherever  an  indict- 
ment will  lie  for  default  of  duty,  a  person  specially 
injured  by  the  same  default  may  sue  for  damages; 
and  that  if  the  statute  incorporating  the  municipal 
body  creates  a  new  liability,  it  creates  a  liability  to  be 
sued  in  a  private  action.  In  the  Halifax  case  he 
considered  that  on  their  incorporation  in  the  year 
1841  that  city  took  over  powers  then  vested  in  com- 
missioners for  enforcing  statute  and  highway  labour ; 
that  in  1853  they  received  power  to  appoint  superin- 
tendents whose  duty  it  should  be  to  repair ;  and  that 
the  possession  of  these  powers  made  them  liable  to  the 
plaintiff. 

In  the  next  year  was  decided  the  case  of  McQuarrie 
v.  The  Municipality  of  8t  Mary* 8,  17  Nova  Scotia 
Heports,  493.  The  plaintiff  sued  on  the  ground 
of  negligence  in  permitting  a  bridge  to  be  out  of 
repair.  The  judgment  of  me  court  was  delivered  by 
the  same  learned  judge.  He  said  that  the  only 
distinction  between  this  and  the  Halifax  case  was  that 
St.  Mary's  was  incorporated  by  the  County  Incorpora- 
tions Act  instead  of  by  private  charter.  He  con- 
sidered that  as  the  care  of  roads  was  vested  in  the 
corporation,  with  power  to  raise  money,  to  direct 
expenditure,  and  to  make  bye-laws,  they  received  new 
and  original,  and  not  merely  transferred,  powers; 
and  so  were  subject  to  new  Uabilities,  among  them 
the  liability  to  be  sued  in  private  actions.  He  was 
also  at  pains  to  show  that  in  the  Bathurst  case  the 
leading  considerations  were  that  the  inhabitants  were 
liable  at  common  law  to  repair;  that  the  care  of 
repairs  was  vested  in  the  corporation  when  formed, 
and  that  it  received  original  and  new  powers.  These 
views  have  apparently  been  accepted  in  the  colony 
till  the  present  case  arose. 

Their  lordships'  remarks  have  already  answered  the 
reasoning  in  the  St,  Mary^s  case  upon  the  County 
Incorporations  Act.  Nohiody  can  contend,  and  it 
seems  that  nobody  ever  has  contended,  that  by  the 
common  law  or  the  Act  of  1761  the  inhabitants  or 
their  surveyor  could  be  sued  for  mere  non-feasance  in 
a  private  action.  If  nothing  can  be  found  in  the 
County  Incorporations  Act  to  fix  that  liability  upon 
the  corporations  thereby  formed,  it  does  not  exist. 
But  further  it  appears  to  their  lordships  that  the 
Bathurst  case  has  not  been  correctly  interpreted  in  the 
Nova  Scotian  decisions.  Whatever  general  views  are 
stated  in  that  case  must,  as  in  all  cases,  be  taken 
with  reference  to  the  facts.  And  it  is  clear  to  their 
lordships  that  the  governing  fact  in  the  Bathurst  case 
is  that  the  conduct  complained  of  was  not  in  the  view 
of  the  committee  non-feasance  but  mis-feasance.  In 
delivering  the  judgment  of  the  committee  Sir  Barnes 
Peacock  expressly  says  that  they  do  not  decide 
whether  the  Legislature  threw  upon  the  municipcdity 
the  obligation  of  keeping  in  gooa  repair  the  works  it 
took  over.  The  ground  of  the  decision  was  ^at  the 
municipality  having,  under  the  powers  conferred  upon 
them,  constructed  a  drain  which  unless  kept  in 
proper  condition  would  cause  a  nuisance  to  the  nigh- 
way,  were  bound  to  keep  this  artificial  work  in  such 
a  condition  that  no  nuisance  should  be  caused,  and 
that  if  owing;  to  their  failure  to  do  this  the  highway 
subsided  and  a  nuisance  was  created  they  were  as 
much  liable  for  a  mis-feasance  as  if  they  had  by  their 
direct  act  made  the  hole  in  the  road  which  consututed 
a  nuisance  to  the  highway. 

That  case  tiieref ore  differs  from  that  now  before  their 
lordships,  where  the  onl^  charge  that  can  be  made 
against  tiie  defendants  is  that  they  failed  to  rex>air 
the  approach  to  the  bridge. 

The  result  is  that,  in  their  lordships'  opinion,  this 
appeal  should  prevail,  and  tiie  judgments  below  should 
be  dischargea  and  the  action  should  be  dismissed. 
But  as  regarl  cos^^s,  considering  the  state  of  deoisiops 


in  the  colony,  the  general  nature  of  the  question,  and 
the  importance  of  a  decision  to  municipal  ooipon- 
tions,  their  lordships  think  it  reasonable  that  the 
parties  should  bear  tiieir  own  costs  here  and  helow. 
They  will  humbly  advise  her  Majesty  aooordingly. 

Solicitors  for  the  appellants,  Bompas,  Bischoff^  ^  Co. 
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Prom  Chan.  Div.       i 
(lindley,  A.  L.  Smith,  [  Oct.  27 ;  Nov.  9. 

and  Davey,  L.JJ.)     ) 

Page  v.  Midland  Eailway  Co.  (a.) 

Vendor  and  purchaser — Covenants  for  tiUe — Quid  ele- 
ment— Conveyance  in  fee — Defect  appearing  hy  reM 
in  deed  of  conveyance — Vendor* s  liability  on  covenant, 

A  vendor^s  covenants  for  title  are  to  he  construed 
literally  and  without  the  importation  of  any  exception  nU 
introduced  by  express  words,  ConsequeMy^  covenank 
for  title  which  on  their  literal  construction  are  widf 
enough  to  apply  to  a  defect  in  title  disclosed  by  a  redid 
in  the  deed  of'  conveyance  itself  do  in  law  so  operate. 

Hunt  V.  White,  16  W.  R,  478,  overruled. 

Appeal  by  the  defendant  company  from  a  decisum 
of  Homer,  J.,  holding  that  the  defendant  company 
were  not  entitled  to  be  indemnified  by  t^e  responaents 
to  the  present  appeal,  who  had  been  brought  into  tlie 
action  as  third  parties. 

The  facts  were  as  follows : — Ann  Palmer  by  her 
will,  made  in  1852,  gave  to  her  daughter,  Mrs.  Amy 
Page,  **  the  sum  of  £60  alrwidy  paid  into  court  by  the 
Wolverhampton  Bail  way  Co.  in  part  payment "  of  a 
certain  piece  of  land  **  proposed  to  be  ttJcen  by  lach 
company,  and  all  sums  of  money  which  shall  here- 
after be  paid  by  that  or  any  other  railway  company 
in  respect  of  any  part  of  the  said  premises  taken  for 
railway  purposes,"  and  ** subject  thereto"  the 
testatrix  devised  the  said  piece  of  land  to  Amy  Page 
for  life,  with  remainder  to  the  children  of  Amy  Page 
as  tenants  in  common  absolutely.  Ann  Palmer  died 
in  1855. 

Amy  Pa^e  survived  the  testatrix  and  had  three 
children — viz.,  a  son,  Joseph  Page,  and  tiro 
daughters. 

By  a  deed  dated  the  26th  of  June,  1879,  and  made 
between  certain  mortgagees  of  the  said  piece  of  land 
of  the  first  part.  Amy  Page  of  the  second  part, 
and  the  defendant  companv  of  the  third  part, 
after  reciting  in  full  the  will  of  Ann  Pcdmer,  and 
reciting  that  the  defendant  company  had  agreed  with 
Amy  Pa^e  for  the  purchase  of  said  land  for  an 
estate  of  inheritance  in  fee  simple  free  from  incum- 
brances, it  was  witnessed  tliat,  in  consideration  of 
the  sum  of  £2,200  paid  by  the  company  to  the 
mortgagees,  and  of  the  sum  of  £3,050  paid  by  the 
company  to  Amy  Page,  the  mortgagees  thereby 
granted  and  released,  and  Amy  Page  thereby  granted 
and  confirmed,  the  said  land  to  the  company  in  fee 
simple  free  from  incumbrances ;  and  Amy  Page,  for 
herself,  her  heirs,  executors,  or  administrators,  iher^ 
by  covenanted  with  the  company  that,  notwithstand- 
ing any  act  or  thing  by  Amy  Page  or  the  said  Ann 
Palmer,  or  any  of  them,  made,  done,  executed,  or 
knowingly  sufEered,  she,  the  said  Amy  Pag^  bad  then 
good  power  to  confirm  and  grant  the  hereditamenti 
tiiereby  conveyed  to  the  company    in  the  mannff 

(a.)  Reported  by  M.  J.  Blake,  Bsq..  Qurrister^at- 
Law. 
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Aforesaid ;  and  that  the  said  hereditaments  should  at 
all  times  thereafter  be  held,  occcupied,  and  enjoyed  by 
the  company  without  any  lawful  interruption  by  Amy 
Page  or  any  person  claiming  by  or  under  her,  or  by, 
from,  or  under  the  said  Ann  Palmer ;  and  that  freed 
and  discharged  or  otherwise  by  the  said  Amy  Page, 
her  heirs,  executors,  or  administrators,  sujfioienuy 
indemnified  from  and  against  all  estates,  inoum- 
Ivanoea,  claims,  and  demands  whatsoever,  naiade  or  to 
be  made,  occasioned  or  suffered  by  Amy  Page,  or  any 
mnon  lawfully  claiming  by,  from,  under,  or  in  trust 
for  her,  or  by,  from,  or  under  the  said  Ann  Palmer,  or 
any  of  them. 

On  the  same  day,  but  by  a  separate  instrument,  the 
defendant  company  received  from  Joseph  Page,  son 
of  Amy  Page,  an  indemnity  against  all  damages, 
costs,  charges,  and  expenses  wmch  the  defen&nt 
company  might  sustain  by  reason  of  any  claims  or 
demands  mi^e  by  any  children  or  other  issue  of 
AmvPiage  by  reason  of  the  purchase-money  being 
paid  to  her. 
iLmy  Page  died  in  1891. 

The  present  action  was  then  brought  against  the 
defenduit  company  by  Amy  Page's  two  daughters, 
who  claimed  to  be  entitled  to  one-third  each  of  tiie 
Emn  of  £3,050  paid  by  the  defendant  company  to  Amy 
Page,  on  the  ground  that,  upon  the  true  construction 
of  the  will  of  Ann  Palmer,  Amy  Page  was  only 
tenant  for  life  of  the  land  sold  by  her  to  we  defendant 
company,  and  that  the  plaintiffs  were  entitled,  as  two 
of  the  three  devisees  in  fee  of  the  said  land  under 
Ann  Pkilmer's  will,  to  two-thirds  of  the  purohase- 
money.  The  defendant  company  thereupon  obtained 
an  order  to  have  the  executors  of  Amy  Page  brought 
into  the  action  as  third  ]parties  against  whom  the 
defendant  company  claimed  indemnity  on  the 
covenants  for  title  entered  into  by  Amy  Page. 

Komer,  J.,  decided  in  favour  of  the  plaintiffs  on 
the  point  as  to  the  true  construction  of  the  will  of 
Aim  Palmer,  holding  that  under  Ann  Palmer's  will 
Amy  Page  was  only  tenant  for  life  of  the  lands  sold 
by  her  to  the  defendant  company ;  he  further  held 
that  the  defendant  company  were  not  entitled  to 
indenmity  from  the  third  parties  (Amy  Page's 
executors),  on  the  ground  that  Amy  Page's  covenants 
for  title  as  vendor  did  not  protect  the  defendant 
company  from  the  plaintiffs'  daim,  because  Ann 
Palmer's  will  was  fully  recited  in  the  conveyance  to 
the  company  and  because,  having  regard  to  the 
dedsion  of  Malins.  V.C,  in  Hunt  v.  White,  16  W.  R. 
478,  the  covenants  for  title  ought  to  be  read  as  con- 
fined to  defects  in  the  vendor's  title  not  shown  on 
the  conveyance  itself. 

From  this  decision  the  defendant  company  appealed 
on  both  points. 

The  appeal  on  the  point  as  to  the  true  construction 
of  Ann  Palmer*s  will  was  heard  first,  and  was  dis- 
missed by  the  Court  of  Appeal  on  the  27th  of 
October,  1893,  the  Court  of  Appeal  holding  that 
onder  that  will  Amy  Page  was  only  tenant  for  life  of 
the  land  conveyed  to  the  defendant  company. 

On  the  appeal  of  the  defendant  company  as 
against  the  third  parties  (Amy  Page's  executors)  on 
the  point  as  to  indemnity, 

PMjf>son  Beale,  Q,C.,  and  Macnaghteny  for  the 
appellants,  the  defendiant  company. — The  judee 
below  felt  bound  by  Hunt  v.  White ;  that  case  may  be 
difltingniahed,  because  thero  the  vendor  could  in  fact 
convey  the  fee ;  but  here  the  vendor  was  only  tenant 
for  Hfe.  This  court,  however,  is  not  bound  by  that 
case,  which  has  not  found  its  way  into  the  text-books 
on  conveyancing.  [They  referred  to  Bart's  Vendors 
and  Pnxchaaers,  0th  ed.,  pp.  625,  886;  9  Jarm. 
Conv.,  3rd   ied.,  p.  881.]    The  earlier  authorities  dc 


not  warrant  the  proposition  laid  down  by  Malins, 
V.C,  in  Hunt  v.  White :  see  Levett  v.  WithringUmy 
1  Lutw.,  317;  Ogilvie  v.  i^oyomftc,  3  Mer.  63 ;  Vane 
V.  Barnard,  (Mbert,  6 ;  Butler's  note  to  Coke  litt  j 
Title  Warrantie,  384a.  The  plaintafiSi  claim  under 
Ann  Palmer,  and  the  words  of  the  covenant  ex- 
pressly cover  a  claim  by  any  one  claiming  under  Ann 
Palmer. 

They  also  referred  to  Davidson's  Conveyancing 
Precedents  [1877],  Conveyances  on  Sales,  p.  379; 
Rawle  on  Covenants  for  Title  [1873],  p.  116; 
Sugden  on  Vendors  and  Purohasers,  14th  ed.,  p. 
573. 

Bramwdl  Davis  {Neville,  Q.C.,  and  IF.  Shakupeare 
with  him),  for  the  third  parties  (Amy  ^^go*B 
executors). — ^The  case  is  governed  by  Hunt  v.  Whiiei 
decided  so  far  back  as  1868.  The  views  taken  by 
conveyancers  on  the  point  really  favour  the  respond- 
ents' contention,  as  is  shown  by  Butler's  note  in  Coke 
litt.  384a.  The  conveyance  to  the  defendant 
company  contained  a  full  recital  of  Ann  Palmer's 
will,  and  therefore  the  defect  or  doubt  in  Amy 
Page's  title  appeared  in  the  deed  of  conveyance 
itself.  If  the  defendant  company  intended  that  the 
covenant  should  cover  defects  appearing  in  the  con- 
veyance, they  should  have  inseHed  words  to  that 
effect  in  the  covenant. 

Beale,  Q.C.,  replied. 

Cur.  adv.  vuU* 

November  9. — Lnn)LEY,  L,J. — This  is  an  appeal 
from  a  portion  of  the  judgment  of  Bomer,  J.,  wnich 
decided  that  the  Midland  Bailway  Co.  was  not 
entitled  to  any  relief  in  respect  of  a  covenant  for  title 
entered  into  b^  Amy  Page,  who  sold  some  land  to 
them.  The  drounistances  givine  rise  to  the  com- 
pany's claim  were  shortly  as  follows.  (>ie  Anne 
Palmer  devised  certain  lands  to  Amy  Page,  but  in 
such  language  as  to  render  it  doubtful  whether  she 
took  in  fee  or  for  life  only.  The  company  bought 
some  of  this  laud  from  her  and  took  a  conveyance 
from  her  in  fee  and  paid  her  the  price  of  the  fee ;  and 
by  the  deed  of  conveyance  she  entered  into  the  usual 
covenants  for  title.  Amy  Page  died  in  1891.  An 
action  was  then  brought  by  persons  claiming  the  land 
under  Anne  Palmer's  will,  upon  the  footing  that  Amy 
Page  was  only  tenant  for  hfe,  and  that  on  her  deatii 
the  land  vested  in  the  plaintiffs.  The  railway 
company  contested  this  claim,  relying  on  the 
terms  of  Anne  Palmer's  will ;  but  the  company  also 
brought  in  Amy  Page's  executors  as  third  parties, 
and  claimed  to  be  indemnified  by  them  under  her 
covenant  for  title,  in  the  event  of  its  being  decided 
that  Amy  Page  was  tenant  for  life  only.  Bomer,  J., 
first,  and  this  court  afterwards,  decided  that  Amy 
Page  took  only  an  estate  for  life.  The  result  of  this 
was  that  the  plaintiffs  in  the  action  aro  entitled  to 
recover  the  value  of  the  land  from  the  company.  But 
Bomer,  J.,  further  decided  that  the  company  had  no 
remedy  against  Amy  Page's  representatives  under 
her  covenant  for  title ;  this  is  the  XK>int  we  have  now 
to  determine. 

Before  addressing  myself  to  this  question  it  is 
important  to  observe  that  the  conveyance  by  Amy 
Page  to  the  company  was  made  by  her  as  an  ordinary 
vendor  in  fee.  The  conveyance  was  not  made  by  her 
under  the  statutory  powers  conferred  on  tenants  for 
life  by  the  Lands  Clauses  Consolidation  Act ;  nor  was 
the  purohase-money  paid  into  a  bank  pursuant  to 
those  sections  in  the  same  Act  which  apply  to  purchases 
from  tenants  for  life  and  persons  whose  titles  are 
doubtful.  Moreover,  the  company  did  not,  by  their 
pleadinffs  or  at  the  bar,  claim  to  have  acquired  a  good 
title  under  that  statute,  or  contend  that  the  plaantifEi' 


118 


tflE  WEfiK:LY  REt^OIiTfiR.       i6«.a8.i8M.]       foltth. 


Ck>UBT  OF  Appeal. 


Page  v.  Midland  Eailway  Ck). 


CJouBT  OF  Appeal. 


remedy  (if  taiv)  was  for  oompensation  under  section  68 
of  the  limds  Cflauses  Consolidation  Act.  Nor  did  the 
third  parties  (Amy  Page's  representatives)  raise  any 
such  point,  ^th  in  the  court  below  and  in  this  court 
the  case  has  been  fought  on  different  lines ;  and  the 
only  controversy  has  oeen  resoecting  the  true  con- 
struction of  Ann  Palmer's  wul,  and  the  true  con- 
struction and  effect  of  Amy  Page's  conveyance  to  the 
defendant  company. 

I  think  it  necessary  to  call  attention  to  these  facts 
in  order  to  prevent  misconception  as  to  the  scope  of 
the  present  decision.  I  say  nothing  on  the  point 
whether  the  defendant  company  could  or  could  not 
have  defended  the  action  brought  against  them,  on 
the  ground  that  the  company  had  obtained  a  good 
statutory  title,  and  that  the  plaintiffs'  proper  course 
was  to  proceed  to  obtain  compensation  under  section 
68  of  the  Lands  Clauses  Consolidation  Act ;  nor  do  I 
say  anything  on  the  point  whether,  having  regard  to 
the  Lands  Clauses  Consolidation  Act,  the  plaintiffs 
have  any  title  to  any  estate  or  interest  in  the  land 
conveyed  to  the  company  as  distinguished  from  a 
claim  to  compensation  imder  section  68. 

Bomer,  J.,  decided  that  Amy  Page's  covenant  for 
title  did  not  protect  the  company  from  the  plaintiffs' 
daim,  because  Ann  Palmer's  will  was  recited  in  the 
conveyance  to  ithe  company,  and  because  the  cove- 
nant for  title  ought  to  be  confined  to  defects  in  the 
vendors'  title  not  shown  on  the  conveyance.  In  so 
deciding  Bomer,  J.,  followed  a  decision  of  Malins, 
V.C.,  in  1868,  viz.,  Hunt  v.  WhitCy  which  he  did  not 
consider  himself  at  liberty  to  depart  from ;  and  the 
question  we  have  to  determine  is  whether  the  prin- 
ciple on  which  that  case  was  decided  ought  to  be  up- 
held or  not.  If  that  case  had  been  generally  f(&- 
lowed  as  correct,  I  for  one  should  not  think  it  right 
now  to  disturb  it  even  if  I  did  not  approve  it.  But 
singularly  enough  the  decision  seems  to  have  been 
lost  Eight  of.  The  case  does  not  appear  ever  to  have 
been  cited  in  court ;  nor  is  it  to  be  found  in  the  text- 
books on  real  property  and  conveyancing  which  legal 
practitioners  are  in  the  habit  of  consulting.  The  note 
in  Mr.  Bart's  book  (Vendors  and  Purchasers,  6th  ed., 
note  {g)y  p.  886)  shows  that  eminent  conveyancers,  at 
all  events,  regard  the  principle  on  which  Malins,  Y.C., 
proceeded  as  by  no  means  settled.  Under  these  cir- 
cumstances this  court  ought,  in  my  opinion,  to  treat 
the  question  as  still  open,  and  ,to  decide  it  on  sound 
principles  of  construction. 

To  what  is  a  vendor's  covenant  applicable  ?  Is  it 
to  the  title  shown  to  the  purchaser,  or  is  it  to  the  title 
expressed  to  be  conveyed  to  him?  The  answer  to 
this  question  can  only  be  found  by  reading  the  whole 
conveyance,  including  the  covenant  for  title.  If  on 
the  true  construction  of  the  whole  document  the  title 
conveyed  is  dear,  and  the  covenant  is  so  worded  as 
to  apply  to  the  title  so  conveyed,  then,  although 
the  recitals  may  show  some  defect  or  uncertainty  in 
the  vendor's  title,  effect  ought  to  be  given  to  the 
words  of  the  covenant  so  as  to  give  to  &e  purchaser 
the  title  which  the  deed  shows  he  was  to  have. 

In   the    case  supposed,   there  is  no  warrant  for 

S'ving  the  words  a  more  restricted  meaning  than 
at  which  they  ordinarily  bear;  no  warrant  for 
qualifying  the  acts  covenanted  against  by  inserting 
**  save  as  nerein  appears  "or  **  save  as  shown  by  the 
abstract,"  or  **  save  as  explained  before  the  execution 
of  the  deed  "  ;  or  any  words  to  any  such  effect.  If  a 
vendor  does  not  intend  that  his  covenant  for  titie 
shall  extend  to  defects  disclosed  to  the  purchaser, 
whether  on  the  face  of  the  deed  or  cUiundet  the  vendor 
must  take  care  not  to  word  his  covenant  so  as  in 
terms  to  cover  such  defects ;  or  he  must  insert  some 
clause  in  the  deed  dearly  explaining  and  controlling 
his  covenant.    This  is  in  accordance  with  ordinary 


rules  of  construction  and  with  fair  dealing.  Ko 
doubt  a  purchaser  is  well  advised  to  make  the  matter 
plain  by  inserting  words  to  show  that  even  de^ts 
known  to  him  are  intended  to  be  covered ;  and  this  is 
what  conveyancers  have  advised  for  years  (see  Bntler's 
note  to  CoRe  littieton,  384a,  and  the  other  worb 
dted  by  the  counsd  for  the  appellants).  But  they 
have  advised  this  course  only  as  a  matter  of  pradence 
and  precaution. 

Apart  from  Hunt  v.  White  there  is  no  authority  for 
not  giving  effect  to  the  dear  and  express  words  of  a 
vendor's  covenant  for  titie  simply  oecause  a  defect 
covered  by  them  was  disclosed  ity  a  recital  in  the 
conveyance.  The  prindple  on  which  that  osse  was 
dedded  is,  in  my  opinion,  manifestiy  unsound. 

I  pass  now  to  Amy  Page's  conveyance  itself.  [The 
Lord  Justice  read  the  material  parts  above  set  oat  of 
the  conveyance,  and  proceeded: — ]  The  words  of 
the  conveyance  and  of  the  covenant  for  title  are  quite 
dear  and  unambiguous,  and  the  covenant,  as  it  is 
worded,  clearly  extends  to  claims  by  persons  deriving 
titie  though  Ann  Palmer.  These  words  may,  no 
doubt,  have  been  put  in  to  cover  unknown  acts  done 
by  her ;  but  they  are  not  really  wanted  for  this  pur- 
pose, and  they  may  well  have  been  put  in  to  empha- 
size the  fact  that  the  covenant  was  reallv  intended  to 
extend  to  her  acts  in  particular,  as  wdl  as  to  those 
of  the  vendor  and  the  vendor's  other  predeoesson  in 
titie. 

The  fact  that  in  this  case  the  company  took  a 
separate  indemnity  from  a  third  person  cannot  affect 
the  construction  of  the  vendor's  covenant. 

I  am  of  opinion,  therefore,  that  this  appeal  shooli 
be  allowed,  and  that  the  order  of  Bomer,  J.,  should 
be  varied  in  accordance  with  the  notice  of  m>eali 
except  that  the  indemnity  must  be  confined  to 
the  value  of  the  land  claimed  by  the  plaintiffs 
and  interest  thereon  from  the  death  of  the  tenant 
for  life,  and  is  not  to  extend  to  the  costs  of  the 
plaintiffs  which  the  defendant  company  have  becai 
ordered  to  pay.  These  costs  could  not,  I  apprehend, 
be  recovered  by  the  railway  company  in  an  action  at 
law  on  the  covenant  The  third  parties  to  pay  costs  of 
the  appeal  and  of  the  proceedings  against  them. 

A.  L.  Smith,  L.  J.— I  have  had  the  opportunity  of 
reading  the  judgment  of  Lindley,  L.J.,  which  has 

i'ust  been  ddivexm,  and  I  entirdy  agree  with  it,  and 
lave  nothing  to  add. 

Davey,  L.J.,  read  the  following  writtoi  judg- 
ment :  —The  question  on  this  appeal  is  whether  the 
railway  company  have  a  right  under  the  covenants 
for  titie  contained  in  a  conveyance  to  them  of  the  26th 
of  June,  1879»  to  be  indemnified  by  the  representa- 
tives of  Amy  Page  against  the  daim  of  the  plaintiffs 
in  the  action,  wmch  in  tiie  previous  appeal  we  have 
hdd  to  be  wdl  founded  in  law.    The  conveyance  in 

Juestion  is  made  between  certain  mortgagees  of  Amy 
*age  and  her  husband  of  the  first  part.  Amy  Page  of 
the  second  part,  and  the  railway  company  of  the 
third  part;  it  contains  a  full  redtal  of  the  will  of 
Ann  Palmer,  under  which  Amy  Page  and  the  plain- 
tifiis  derive  titie,  and  under  which  the  questi<m  of 
title  arises.  There  was,  therefore,  full  notice  on  the 
face  of  the  instrument  of  the  nature  and  groonds  of 
the  daim  made  by  Amy  Page  and  of  the  titie  of  the 
plaintiffi}.  There  is  a  recitel  of  an  agreement  with 
Amy  Page  for  the  purchase  of  the  land  for  an  estate 
of  inheritance  in  tee  simple  free  from  incumbrances ; 
but  the  deed  contains  no  express  redtal  of  an  inten- 
tion to  protect  tbe  railway  company  from  any  claim 
of  the  plaintiffs  by  the  covenant  for  titie.  By  the 
operative  part  it  is  witnessed  that  in  consideration  of 
£2,200  paid  to  the  mortgagees,  and  the  further  sum 
of  £3,050  paid  to  Amy  Page,  she  and  her   mort' 
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gigea  coavey  to  tlie  oompuiy  in  fee  simple;  and 
tlioi  follow  the  covenants  for  title  which  have  been 
read  by  lindley,  L.  J. 

We  have  determined  on  the  first  appeal  (in  this 
oise)  that  Amy  Page  had  no  power  to  give  the  com- 
pany a  discharge  for  the  purchase-money,  and  the 
plain tiflw,  in  the  events  which  have  happened,  have  a 
right  to  claim  it  against  the  railway  company  in  some 
fona  of  action,  under  these  circumstaDces  the  com- 
pany claim  to  be  indenmified  by  the  representatives 
of  Amy  Page  against  the  claim  of  the  plaintiffs.  It 
may  he  mentioned  that  the  comjpany  at  the  time  of 
the  conveyance  took  an  indemmty  from  one  of  the 
beneficiaries.  Now  it  is  not  disputed  on  the  plead- 
ings or  by  counsel  at  the  bar  that  the  claim  of  the 
pIunti£Gi  is  "  a  claim  or  demand  made  by  a  person 
claiming  under  Ann  Palmer  "  against  or  in  respect  of 
the  Lmds  in  question ;  or  that  it  is  occasioned  by  an 
"act  or  thing  made,  done,  or  executed  by  Ann 
Palmer  *' ;  or  (in  other  words)  that  there  would  be  a 
breach  of  the  covenant  if  it  b  to  be  construed 
Hterally.  But  it  is  said  that,  assuming  this  to  be  so, 
we  ought  to  construe  the  covenant  so  as  not  to  cover 
any  daim  or  demand  arising  out  of  matters  appear- 
ing^on  tiie  face  of  the  conveyance. 

The  question  which  we  have  to  decide,  therefore,  is 
(aasomin^  there  would  otherwise  be  a  breach  of  the 
oovenant],  ought  we  to  read  into  the  covenant  by 
oonstmction  an  exception  of  defects  of  title  or  iu- 
comlnanoes  appearing  on  the  face  of  the  instrument ; 
or  to  imply  the  words  **  save  as  appears  by  these 
presents,"  or  similar  words.  In  support  of  this  argu- 
m^t  a  case  of  Hunt  v.  Whiter  decided  by  Malins,  Y.C, 
in  1868,  has  been  referred  to,  and  Bomer,  J.,  felt  him- 
self bound  by  this  authority  and  decided  accordingly, 
without  expressing  any  opinion  of  nis  own.  It  is 
conceded  that  there  is  no  other  authority  on  the 
point,  and  although  it  might  be  possible  to  distin- 
gniah  Hunt  v.  White  in  one  respect,  I  am  of  opinion 
that  the  Yioe-Chancellor  intended  to  decide  that  case 
on  general  groimds.  The  Vice-Chancellor  says,  **If 
the  object  had  been  that  the  vendor  was  in  all  respects 
to  guarantee  the  purchaser's  titie,  the  covenants  for 
title  should  have  1]«en  extended  by  express  words  to 
meet  that  case  " ;  and  further  on,  **  the  covenant  for 
quiet  enjoyment  can  only  extend  to  protect  the  pur- 
ehmr  from  incumbrances  and  defects  in  the  titie  of 
which  the  purchaser  has  no  notice " ;  and  he  con- 
dndes  his  judgment,  '*  where  the  titie  is  made  imder 
a  written  instrument  the  purchaser  must  put  his  con- 
staction  upon  the  instrument  and  must  be  bound 
tho^by.  tt  would  be  a  perversion  of  law  to  say  that 
the  covenant  extended  to  cover  such  a  case  as  this — 
viz.,  the  misconstruction  by  a  purchaser  of  the 
written  instrument  under  which  he  takes  his  titie  and 
conveyance." 

The  Tice-Chancellor  was  himself  a  conveyancer  of 
considerable  enerience,  and  his  opinion  upon  such  a 
point  is  entitled  to  the  highest  respect.  But,  still,  it 
IS  only  the  learned  judge's  opinion,  and  we  are  bound 
to  express  our  opmion  whether  we  agree  with  it. 
The  Vioe-ChanceUor's  proposition  is  certainly  ex- 
pressed too  widely,  for — where  the  defect  is  one  of 
which  the  purchaser  has  notice,  though  it  does  not 
appear  on  the  face  of  the  conveyance — it  was  held 
in  LeveU  ▼.  Withrinfftonf  that  notice  of  the  defect 
in  title  relied  on  as  a  breach  is  no  defence  to  an 
action  on  the  covenant  in  respect  of  the  breach. 
And,  indeed*  I  adopt  the  statement  of  the  learned 
editors  of  Dart  on  Vendors  and  Purchasers,  vol.  2,  6th 
ed.,  p.  886,  and  it  would,  in  my  opinion,  be  contrary 
to  prinople  to  hold  that  the  construction  or  efiPect  of 
a  covenant  can  be  controlled  by  extrinsic  evidence  of 
notioe  or  intention.  The  Vice-ChanceUor's  opinion, 
however,   seems  to  be  based  on  the  fact  of  notice 


independentiy  of  the  source  from  which  it  was 
derived.  Various  opinions  of  text-writers  on  oon-^ 
veyandng  were  referred  to  in  the  course  of  the  argu- 
ment, the  most  important  of  which  is  Mr.  Butier^s 
note  to  Go.  litt.  384a.  [The  Lord  Justice  read  the 
passage,  and  proceeded : — ]  It  does  not  appear  to 
me  that  this  passage  or  the  passages  read  m>m  the 
other  law  worn  really  assist  the  court,  as  they  seem 
to  me  to  amount  to  nothing  more  than  a  salutary 
caution  by  the  learned  authors  to  the  practitioner; 
and  I  a^^ree  with  the  note  (g)  in  Dart,  6th  ed.,  p.  886. 

Lookmg  at  the  question,  therefore,  unfettered  by 
binding  authority,  I  am  of  opinion  that  it  is  safer 
and  more  consistent  with  principle  to  construe  the 
covenant  literally,  without  importing  into  it  any  ex- 
ception or  qualification  which  the  parties  have  not 
themselves  introduced  by  express  words,  and  to  say 
that  if  the  parties  do  not  int^d  the  covenant  to  be  so 
construed  for  the  protection  of  the  purchaser  they 
should  express  then:  intention,  instead  of  throwing 
upon  those  who  maintain  that  the  covenant  should  be 
r^Bid  according  to  the  ordinary  use  of  language  the 
ontM  of  finding  an  expressed  intention  to  that  effect. 
I  may  add  that  I  think  this  construction  is  at  least  as 
likely  to  be  in  accordance  with  the  intention  of  the 
parties  as  the  oonstmction  contended  for  at  the  bar. 

I  am,  therefore,  of  opinion  that  the  general  rule 
laid  down  in  Hunt  v.  White  cannot  be  supported; 
and  notwithstanding  that  the  case  has  been  in  the 
books  for  twenty-five  years,  I  think  we  ought  not  to 
follow  it.  It  does  not  appear  to  have  been  exten- 
sively known — it  is  not  even  referred  to  in  Dart  (6th 
ed.,  published  in  1888) — and  I  cannot  think  that  any 
tities  depend  upon  it. 

The  result  will  be  that  the  daim  of  the  railway 
company  against  the  representatives  of  Amy  Page 
ought,  in  my  opinion,  to  succeed ;  and  the  judgment 
of  the  learned  judge  in  the  court  below  (though  I  do 
not  know  that  we  are  differing  from  his  own  opinion) 
must  be  reversed. 

Solicitors,  BecUe  ds  Co, ;  Timbrell  &  Deighton. 


From  Chan.  Div.     \ 
(Lindley,A.L.Sndth,  [  Oct.  2d. 

and  Davey,  L.JJ.)    ) 

In  re  FtiEMS. 
Febmb  v.  LoGAir.  (a.) 

Settled  land — Settled  estate — Sale  of  portion — Applica^ 
tion  of  proceeds  in  extinguishment  of  incumbrances 
on  other  portion — Failure  of  contingent  remainders — 
Whether  one  or  two  settled  estates — Settled  Land  Actf 
1882  (45  &  46  Vict,  c,  38),  ss,  2,  21,  22  (5). 

A  testator  by  will  devised  his  W,  estate,  his  S,  estate^ 
and  his  R,  estate  to  A,  for  lifcy  with  remainder  to  such 
of  his  children  as  should  attain  twenty-one.  At  the  date 
of  the  testator^ s  death  the  R,  estate  and  part  of  the  W, 
estate  were  mortgaged.  A,,  as  tenant  for  life,  sold  a 
portion  of  the  8,  estate^  and  the  proceeds  were  applied 
Unoards  the  discharge  of  the  incumbrances  on  the  W,  and 
R,  estates.  In  the  events  which  happened  the  contingent 
remainders  failed  as  to  the  S,  estate  and  the  unincum- 
bered portion  of  the  W,  estate, 

Heidi  that,  though  owing  to  the  failure  of  the  contin- 
gent remainders  the  three  estates  did  not,  in  the  event, 
devolve  in  the  same  way^  yet  they  constituted  only  one 
settled  estate  under  one  settlement ;  and  that,  accordingly, 
the  proceeds  of  sale  of  the  portion  of  the  S,  estate  were 

(a.)  Beported  by  Aethub  Lawbenob,  Esq.,  Bar- 
rister-at-Law. 
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properly  applied  in  discharge  of  the  incumhrancea  on  the 
W*  and  R,  estates. 
Order  of  North,  J.,  affirmed. 

Appeal  from  a  decision  of  North,  J. 

William  Purser  Freme,  by  his  Tnll,  dated  the  27th 
of  February,  1877,' devised  his  freehold  estate  known 
as  the  Wepre  Hall  Estate ;  his  farm  and  lands  known 
as  the  Shotton  Hcdl  Estate;  and  his  house  property  in 
Benshaw-street,  liverpool,  to  his  son,  James  Freme 
(the  father  of  the  plamtiffs),  for  life,  and  from  and 
i^ter  his  decease  unto  all  the  childSren  of  his  son 
James  as  he  should  by  deed  or  will  appoint,  and  in 
default  of  any  such  appointment  *'  unto  and  among^ 
all  the  children  of  my  said  son  James  who,  beings  a 
son,  shall  attain  the  age  of  twenty-one  years,  or, 
beine  a  daughter,  shall  attain  that  age  or  marry, 
equiuly  between  them." 

The  testator  devised  and  bequeathed  his  residuary 
real  and  personal  estate  to  James  Freme. 

The  testator  died  on  the  10th  of  September,  1878. 

At  the  time  of  the  testator's  death  part  of  the 
Wepre  Hall  Estate  was  subject  to  a  mortgage  for 
£17,004  2s.  7d.,  and  was  freehold ;  the  remainder  was 
freehold  and  unincumbered.  The  Shotton  Hall  Estate 
was  freehold  and  unincumbered.  The  Benshaw-street 
property  was  partly  freehold  and  partly  leasehold, 
and  was  subject  to  a  mortgage  for  £3,000  and  a 
further  charge  for  £1,253  lis.  6d.,  which  last-men- 
tioned smu  was  further  secured  upon  other  freehold 
property  of  the  testator  in  Grosshall-street,  Liverpool. 

By  an  order  of  the  court  of  the  4th  of  June,  1886, 
the  defendants  Charles  Davison  and  Sidney  Freme 
Clement  were  appointed  trustees  of  the  settlement 
created  by  the  testator's  will  for  the  purposes  of  the 
Settled  Land  Act,  1882. 

Li  the  year  1887  part  of  the  Shotton  Hall  Estate 
was  sold  by  James  Freme  under  the  powers  of  the 
Settled  Land  Act,  1882,  as  tenant  for  life  for  the  sum 
of  £12,196  178.  6d.,  of  which  sum  £3,626  15s.  9d.  was 
applied  by  the  trustees  in  discharge  of  the  mortgage 
for  £3,000,  and  of  a  proi>ortion  of  the  charge  for 
£1,253  lis.  6d.  on  the  Benshaw-street  x)rox>erty,  and 
£8,500  was  applied  in  part  discharge  of  the  mort- 
gage on  the  Wepre  Hall  Estate,  the  £70  Is.  9d. 
balance  remaining  in  the  trustee's  hands.  The  free- 
hold portion  of  the  Benshaw-street  propertv  was  re- 
conveyed  to  James  Freme  by  an  indenture  of  the  24th 
of  March,  1887,  to  the  uses  of  the  will  of  the  testator, 
and  the  leasehold  portion  to  the  defendant  Logan, 
the  trustee  of  the  will.  A  new  lease  of  the  leasehold 
portion  was  granted  in  consideration  of  a  fine  paid  by 
James  Freme. 

James  Freme  died  on  the  21st  of  April,  1888,  in-, 
testate  and  a  widower,  and  without  having  exercised 
\h%  power  of  appointment  given  him  by  the  testator's 
will. 

James  Freme  left  three  children  him  surviving,  all 
of  whom  were  infants  at  the  date  of  his  deatii — 
viz.,  the  defendant,  John  Bowden  Freme,  his  heir-at- 
law,  and  the  plaintiJBb  Thomas  Jsunes  Freme  and 
Sidney  Herbert  Freme. 

The  present  action  was  commenced  by  the  two 
younger  children  of  James  Freme,  by  their  next 
friend,  against  the  trustee  of  the  testator's  will,  the 
eldest  son  and  heir-at-law  of  James  Freme,  the 
trustees  of  the  settlement  for  the  purposes  of  the 
Settled  Land  Act,  and  J.  Gardner,  who  was  one  of 
the  executors  appointed  by  the  testator,  to  determine 
the  rights  of  all  persons  interested  in  the  testator's 
real  and  personal  estates  under  his  will ;  administra- 
tion,  so  far  as  necessary,  of  his  estate;  rectification, 
80  far  as  necessaij,  of  instruments  executed  by,  or 
by  direction  of,  James  Freme;  and  an  account  of 
moneys  received  by  the  settlement  trustees. 


By  an  order  of  North,  J.,  dated  the  5th  of  June, 
1891  (see  39  W.  B.  696,  [1891]  3  Ch.  167),  it 
was  declared  that  the  contingent  remainders 
limited  by  the  will  of  the  testator  expectant  on  the 
decease  of  James  Freme  had  failed  so  far  as  they 
related  to  that  part  of  the  Wepre  Hall  Estate  which  had 
not  been  subject  to  the  mor^^se  for  £17,004  2s.  1^„ 
and  also  so  far  as  they  related  to  the  Shotton  HsU 
Estate;  but  vaHd  so  far  as  they  related  to  the 
part  of  the  Wepre  Estate  which  had  been  subject  to 
the  mortgage  for  £17,004  2s.  7d.,  and  also  so  far  as 
they  relat^  to  such  part  of  the  Benshaw-street 
property  as  was  freehold.  And  it  was  further  de- 
clared that  so  much  of  the  sum  of  £12,196  178.  6d. 
(the  proceeds  of  sale  of  such  portion  of  the  Shotton  HsU 
Estate  as  was  sold)  as  had  been  applied  in  payment  of 
incumbrances  on  the  Benshaw-street  proper^  and 
the  portion  of  the  Wepre  Hcdl  Estate  which  had  heen 
subject  to  mortgage  nad  been  properly  applied  in 
extmguishment  of  the  incumbrance  upon  the  Benshaw- 
street  property,  and  in  extinguishment,  jpro  iatdo,  of 
the  incumbrance  upon  the  portion  of  the  Wepre  HaU 
estate  which  had  been  subject  to  mortgage. 

From  that  order  the  infant  heir-at-law  of  James 
Freme,  by  his  guardiem  ad  litemy  appealed,  so  far 
as  it  declared  wat  the  proceeds  of  ^  sale,  so  far  as 
tiiey  had  been  applied  in  extinguishment  of  i^e 
mortgages,  had  heen  properly  so  applied;  and  he 
asked  instead  that  it  might  be  declared  that  he  was 
absolutely  entitled  to  the  sums  of  £3.626  15s.  9d.  and 
£8,500  (the  parts  of  the  sum  of  £12,196  178.  6d. 
which  had  been  oo  applied),  and  that  he  was  entiUed 
to  a  charge  upon  the  Benshaw-street  property  and 
the  portions  of  the  Wepre  Hall  property  subject  to 
mortgage  in  reuect  of  such  sums  respectively,  with 
interrat  t^ereonirom  the  death  of  James  Freme. 

Cozens'Hardy,  ©.C,  and  B.  N.  Arkh,  for  the 
appellant. — Here  there  are  two  distinct  settlements. 
In  the  events  which  have  happened  the  properties 
settled  by  the  testator's  will  have  gone  dinsrent 
ways,  though  the  limitations  were  one  and  the  seoue ; 
the  fact  that  the  two  settlements  are  included  in  one 
devise  does  not  make  them  one  settlement,  and  money 
arising  from  one  settled  property  cannot.be  applied 
in  paying  off  incumbranoes  on  the  other.  XThey 
referred  to  In  re  Mundy's  SetOed  Estates,  39  W.  B. 
209,  [1891]  1  Ch.  399 ;  In  re  Byng's  Settled  Ettatei, 
40  W.  B.  457,  [1892]  2  Ch.  219;  and  the  definitioo  of 
*<  settlement"  in  section  2  (1)  of  the  Settled  Laiui 
Act,  1882.]  Anything  which  James  Freme  did,  or 
anything  which  the  trustees  did  by  his  direction, 
whether  the  sale  of  part  of  the  prop^ty  or  the  appli- 
cation of  the  proceeds,  could  not  altcor  the  rights  of 
the  parties  entitled ;  that  is  expressly  provided  for  by 
sub-section  5  of  section  22.  in  what  he  did,  James 
Freme  was  acting  merelv  as  tenant  for  life ;  he  was 
not,  and  never  was,  absolute  owner,  so  as  to  be  in  a 
position  to  say  what  should  be  done  with  the  proceeds 
of  sale  of  the  Shotton  Hall, property,  althou^  in  the 
particular  events  that  have  happened  that  property, 
if  it  had  not  been  sold,  would  have  oome  to  his  heir- 
at-law  ;  at  the  time  when  it  might  be  said  he  oonld 
have  elected  to  convert  the  money  from  land  into 
personalty  it  might  have  been  answered  that  he  was 
not  absolute  owner :  Sisson  v.  Oiles^  1 1  W.  B,  ooS, 
971,  3  De  G.  J.  &  S.  614.  The  proceeds  of  the  saV 
are,  in  effect,  realty,  and  the  appellant  is  entitled  to 
the  money. 

S,  Holly  Q.C.y  and  E,  S.  Fordy  for  the  respondeok 
the  two  younger  infants. — This  is  all  one  8^;tleBiait 
and  the  pro^eds  of  part  of  the  settled  propet^. 
which  was  properly  and  bond  fide  sold,  were  piopeoy 
applied  in  the  discharge  of  inoumbranoes  on  €4k» 
parts  of  the  settled  estate:   fn  re  Duke  of  Mori- 
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bmmah'i  SMement,  33  W.  B.  871,  34  W.  B.  377,  30 
Cfa.  D.  127,  32  Ch.  B.  1.  James  Freme,  who  did 
that  whicfa  is  now  in  question,  could  not  have  come 
to  the  court  afterwanls  and  said,  <*  I  have  done 
wrong  in  applying  the  money  as  I  did,  I  am  entitled 
to  haye  the  money  back  '* ;  no  more,  then,  can  his 
heir-at-law  come  in  and  daim  what  he  could  not  have 
daimed. 

Gaent'Hardy,  Q.C.,  replied. 

LiNDLEY,  L.  J. — In  this  case  I  think  the  decision 
arrived  at  by  North,  J.,  is  correct.  The  case  is  a 
httie  peculiar.  We  start  with  a  will  of  a  testator 
who  gives  certain  properties  called  Wepre  Hall  and 
fibottcn  Hall,  and  some  houses  in  Benshaw-street, 
Liverpool,  to  his  son  James  for  life,  and  then 
amoi^  James'  children  as  James  should  by  deed  or 
win  appoint,  and,  in  default  of  appointment,  to  those 
children  who  should  attain  twenty-one.  Then  there 
is  in  the  same  will  a  residuary  devise  in  favour  of 
James  in  fee. 

Now,  stopping  there  for  a    moment,  it  appears 
to  me,  when  you  look  at  the  Settled  Land  Act, 
1882,  this  Wepre    Hall    Estate,  and    the    Sbotton 
Hall  Estate,    and    the   other   property  specifically 
refened  to,  form  one  settled  estate  subject  to  one 
settlement— namely,  the  wilL     I  cannot  read  that 
will  as  amounting,  by  reason  of  some  events  which 
have  happened,  to  several  settlements  of  several  pro- 
poses.   It  is  one  settlement  of  one  settled  estate. 
It  so  hi^ypens  that,  by  reason  of  tihe  position  of  the 
kg^  estate,  there  has  been,  as  to  one  of  these  pro- 
poties,  a  failure  in  giving  effect  to  the  contingent 
remainders  contained  in  the  will,  so  that  one  portion 
of  the  land  which  was  intended  to  go  to  the  xshildren 
at  twenty-one  falls  into  the  residue  by  reason  of  the 
anitiz^;ent  remainder  having  failed ;  so  that,  in  point 
of  fact,  a  portion  of  this  land  does  not  go  as  the  tes- 
tator intended  and  supposed  it  would  go.     That  is  a 
circumstance  which  is  peculiar  in  this  case ;  but  before 
anything  of  that  sort  had  occurred,  and  whilst  James 
F^eme  was  tenant  for  life,  one  portion  of  the  property 
—namely,  Shotton  Hall  Estate — was  sold,  and  the 
I^ooeeds  were  applied  in  paying  off  a  mortgage  on 
another  part  of  the  property.    It  is  true  that  the 
mortgage  was  held  by  a  person  named  Logan  in  trust 
for  mme,  and  so  he  got  the  money,  but  he  got  the 
mcmey  as  mortgagee,  and  not  as  owner  of  the  estate 
that  was  sold.    The  instrument  by  which  that  was 
dcme  is  before  us,  and  the  recitid  shows  i^ainlv,  I 
think,  that  those  parties  intended  to  do  that  which 
they  supposed  the  Settled  Land  Act,  1882,  autho- 
risal ;  and  it  appears  to  me  that  when  you  look  at  the 
win  smd  at  the  terms  of  the  Settled  lasid  Act  they 
were  right  in  supposing  that  the  Act  did  authorize  it, 
and  what  they  md  was  to  apply  the  money  in  paying 
off  and  extinguishing  the  mortgage.    That  seems  to 
me  to  be  right.    I  Ixise  my  decision  upon  tiiat  rather 
than  upon  the  more  complicated  arguments  adopted 
by  North,  J.     The  result  is  the  same  either  way.     I 
jsefer  to  adopt  the  argument  of  Mr.  Hall,  which  I 
tinnk  is  well  founded  and  simpler.    The  appeal  must 
he  dismissed  with  costs. 

A.  L.  Smith,  L.J. — In  this  case  I  am  of  opinion 
that  the  decision  of  North,  J.,  is  correct.  The  view  I 
take  is  this :  I  read  the  will  of  the  testator  as  one 
aettiement  of  one  settled  estate,  so  that  one  settled 
estate  consisted  of  land  of  so  many  acres.  It  so 
hi^ipens  that  by  reason  of  some  events  which  have 
txBospired  since,  all  the  land  does  not  follow  the 
same  devcdution,  but,  in  my  judgment,  that  does 
not  make  this  thing  the  less  one  settlement  of  one 
settled  estate.  Having  arrived  at  that  conclusion, 
tiM  <]piestion  is  whether  what  has  been  done  was 


done  within  the  meaning  of  the  Settled  Land 
Act.  The  heir-at-law  asked  North,  J.,  for  a  charge 
upon  the  estates  other  than  the  Shotton  Hadl 
Estate ;  and  he  asks  this  court  to  make  up  the  loss 
wluch  he  has  sustained  b^  reason  of  a  portion  of  the 
Shotton  Hall  Estate  having  been  sold.  What  does 
the  Settled  Land  Act,  1882,  say  ?  Section  21  says : 
''Capital  monej^r  arising  under  this  Act,  subject  to 
payment  of  damis  properly  payable  thereout,  and  to 
application  thereof  for  an^  special  authorized  object 
for  which  the  same  was  raised,  shall,  when  received, 
be  invested  or  otherwise  applied  wholly  in  one,  or 
partly  in  one  and  partly  in  another  or  others,  of  the 
following  modes."  Now  I  go  on  to  sub-section  2. 
*'In  discharge,  purchase,  or  redemption  of  incum- 
brances affecting  the  inheritance  of  tne  settled  land," 
and  so  on.  That  is  what  has  been  done  in  this  case. 
Assuming  that  I  am  right  in  my  premise  that  there  is 
one  settled  estate,  the  sale  money  has  been  applied  on 
a  portion  of  the  land.  I  turn  to  section  2  to  see  what 
the  meaning  of  settled  land  is,  and  it  seems  to  me 
blear  that  down  to  that  point  tlie  decision  this  court  is 
now  arriving  at  is  correct. 

But  then  we  have  our  attention  called  to  section 
22  by  Mr.  Cozens-Hardy  and  his  learned  junior; 
and  they  say  that  section  22,  and  sub-section  5  in 
particular,  show  that  this  money  was  in  effSect 
land,  because  it  is  there  said  that  capital  money 
arising  under  this  Act,  while  remaining  uninvested 
or  unapplied,  shall  be  considered  as  land.  Now 
I  wish  to  point  out  that  that  sub-section  was 
necessary.  H  you  read  section  21  it  only  applies 
to  what  shall  be  done  with  capital  money — ^namely, 
be  invested.  What  is  to  happen  when  the  mon^  is 
received  by  the  trustees  and  is  not  invested?  xou 
wanted  sub-section  5  to  say  what  should  be  the 
nature  of  that  money  while  it  remained  in  the  hands 
of  the  trustees  uninvested  in  the  manner  prescribed 
by  section  21.  Therefore  it  seems  to  me  that  sub- 
section 5  of  section  22  must  have  the  construction  I 
put  upon  it. 

Davby,  L.J. — I  tLgree  with  my  learned  brethren  that 
this  order  must  be  affirmed,  and  I  think  that  when  the 
question  is  imderstood,  it  turns  really  upon  the  con- 
struction of  very  few  sections  in  the  Settled  Land  Act, 
1 882.  The  most  important  section  is  the  one  which  has 
been  already  referred  to  relating  to  the  mode  in  which 
capital  money  arising  from  the  sale  of  settled  land  may 
be  applied.  It  may  be  applied  in  discharge  of  in- 
cumbrances, or  in  purchase  or  redemption  of  incum- 
brances affecting  the  settled  land.  Now  the  question 
is.  What  is  the  settled  land  in  this  case  P  Lindley, 
L.J.,  asked  the  learned  counsel  who  argued  for  the 
appellant  whether  he  said  that  the  application  of 
money  in  payment  off  of  an  incumbrance — that  is  to 
say,  of  money  arising  from  a  sale — ^was  ri^ht  or 
wrong ;  and  he  was  constrained  to  say  that  it  was 
wrong,  and  he  said  it  was  wrong  because  the  land 
affected  by  the  incumbrance  which  was  paid  off  or  dis- 
charged was  not  part  of  the  settled  land ;  and  there- 
fore the  question  on  that  is  whether  it  was  part  of 
the  settled  land.  In  my  opinion  it  was  part  of  the 
settled  land.  It  appears  to  me  to  be  a  fallacy  to  say 
that  tibere  is  more  tnan  one  settlement.  There  is  one 
settJement,  it  may  be  of  many  properties,  all  given 
by  the  same  instrument  and  in  the  same  identical 
words,  and  to  say  that  that  is  not  one  settlement 
seems  to  me  to  be  an  entire  fallacy. 

Then  it  is  said  not  to  be  one  settlement  because, 
owing  to  the  fact  of  the  technical  rules  relating  to 
contingent  remainders,  part  of  it  would  go  in  the 
events  which  have  happened  in  one  way  and  part  in 
another ;  but  that  does  not  seem  to  me  in  any  way  to 
affect  the  settlement  created  by  the  will  or  to  make 
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it  otherwise  tlian  one  settlement  for  the  purposes  of 
the  Settled  Land  Act,  1882.  Mr.  Hall's  argument 
seems  to  me  unanswerable.  What  was  done  was 
perfectly  rij^ht.  It  was  within  the  power  of  the 
tenant  for  life,  and  he  could  only  be  attacked  in  the 
way  in  which  the  acts  of  a  tenant  for  life  are  some- 
times attacked,  by  saying  that  he  had  committed  a 
breach  of  trust,  or  saying  that  he  did  not  have  due 
regard  to  the  interests  of  all  the  persons  interested 
under  the  settlement.  Any  case  of  that  kind  could 
not  have  been  made  by  himself,  and  the  person  whom 
we  have  now  before  us  complaining  of  the  act  of  the 
tenant  for  life,  is  himself  in  the  position  of  the  tenant 
for  life.  He  is  the  heir-at-law  of  the  tenant  for  life, 
and  he  can  stand  in  no  better  position  than  the 
tenant  for  life  would  stand  if  he  were  now  before  us. 
I  think  if  this  view  were  not  sound,  and  the  view  of 
the  learned  counsel  for  the  appellant  were  sound — if 
the  money  was  not  duly  appued  by  the  tenant  for 
life,  and  the  incumbrance  paid  off  was  not  an  in- 
cumbrance affecting  the  settled  land — even  if  that 
were  so,  to  my  mind  the  result  would  be  the 
same,  because  then  it  would  be  a  breach  of  trust 
for  which  the  tenant  for  life  himself  would 
be  responsible,  and  neither  he  nor  anyone  else 
claiming  imder  him  as  a  volunteer  could  be  heard 
to  complain  of  the  act  of  tiie  tenant  for  life  him- 
self. I  prefer,  with  the  other  members  of  the 
court,  to  put  my  decision  upon  the  ground  that  the 
application  was  a  rieht  apphcation.  If  so,  there  is  an 
end  of  the  matter,  because  it  cannot  be  denied  that 
it  was  not  an  investment.  What  the  Act  speaks  of 
is  au  af|plication  in  disclmrge  of  incumbrances,  and 
not  au  investment  effected  on  a  transfer  of  incum- 
brances. There  cannot  be  any  doubt  of  the  intention 
of  the  parties,  or  that  the  intention  was  to  extinguish 
the  incumbrances  for  all  purposes,  and  I  cannot  see 
anything  shocking  in  that.  The  tenant  for  life  may 
very  w&d.  have  thom^ht  that  it  was  for  the  benefit  of 
all  the  family  that  those  incumbrances  should  be  paid 
off  and  that  the  estate  should  be  put  in  funds  by  that 
sale.  On  these  grounds  I  thinK  the  judgment  of 
the  court  below  should  be  affirmed.  The  appeal  will 
be  dismissed  with  costs. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  Field,  Boscoe,  &  Co, 

Solicitors  for    the  respondents,   PcUersons,    Snow, 
Bhxam,  &  Co,,  for  PeeU  &  Peele,  ^irewsbury. 


u  B.  Div.  1 
r,  M.K.,  and  > 
Kay,  L.JJ.)  J 


Oct.  24. 


From  a  B.  Div. 
(Lord  Esher, 
Lopes  and  Kay, 

Simmonds  v.  Heath,  (a.) 

Tithe — Extraordinary  tithe  rent'charge — Annual  rent- 
charge  in  lieu  thereof — Farm  containing  hop  grounds 
— Sale  of  part  of  farm  containing  no  hop  grounds — 
Liability  to  contribute — Extraordinary  TUhe  Redemp- 
tion Act,  1886  (49  &  50  Vict,  c.  54),  ss,  2-4. 

At  the  date  of  the  passing  of  the  Extraordinary  Tithe 
Redemption  Ad,  1886,  a  farm,  called  BoxalVs  Farm, 
was  owned  by  one  man,  part  of  which  was  cultivated  as 
a  hop  ground.  After  the  passing  of  the  Act  he  sold 
part  of  the  farm  to  the  plaitUiff,  this  part  containing  the 
hop  ground,  and  part  to  the  defendant.  Subsequently  the 
Land  Commissioners,  purporting  to  a^  in  pursuance  of 
section  2  of  t?^e  Act  of  1886,  ascertained  and  certi- 
fied the  capital  value  of  the  extraordinary  charge  on 

(a.)  Eeported  by  W.  F.  Babry,  Esq.,  Barrister-at 
Law. 


"  BoxalPs  Farm,**  including  the  land  held  by  the  da- 
fendant.  The  plaintiff,  having  paid  the  annual  reni- 
charge,  claimed  to  recover  from  the  defendajit  an  acreagt 
contribution  towards  the  sum  so  paid. 

Held,  that,  inasmuch  as  before  the  passing  of  the  Ad 
of  1886  the  extraordinary  charge  was  only  a  charge  on 
the  land  cultivated  as  a  hop  ground,  the  annual  rent- 
charge  payable  under  section  4  of  the  Act  of  1886  was 
only  a  charge  on  the  land  so  cultivated,  notwithstanding 
thcU  the  commissioners  had  assessed  it  in  respect  of  the 
whole  farm ;  and  that,  therefore,  the  defendant  was  nd 
liable  to  cfmtribate  towards  payment  of  the  charge. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division,  reported  ante,  p.  30. 

The  action  was  brought  in  the  Aldershot  €k)untj 
Court  to  recover  £3  68.  4d.  as  the  defendant's  contri- 
bution towards  the  payment  of  the  annual  rent- 
charge  imposed  in  lieu  of  extraordinary  tithe  rent- 
charge.  It  appeskred  that  at  the  date  of  the  passing 
of  the  Extraordinary  Tithe  Hedemption  Act,  1886,  a 
farm,  called  Boxall*s  Farm,  which  contained  107 
acres,  was  owned  and  occupied  by  one  Allden.  Fif- 
teen acres  of  this  farm  was  cultivated  as  a  hop  ground. 
After  the  passing  of  the  Act,  and  prior  to  1889, 
Allden  sold  the  farm  in  three  parts :  88^  acres,  which 
contained  the  15  acres  of  hop  ground,  to  the  plaintiff; 
13i  acres,  upon  which  there  was  no  hop  ground,  io 
the  defendant ;  and  5  acres  to  another  person.  On 
March  20,  1889,  the  Land  Commissioners,  in  pur- 
suance of  the  provisions  of  the  Act  of  1886,  ascer- 
tained and  certified  the  capital  value  of  the  extra- 
ordinary tithe  rent-charge ;  and  in  the  certificate  the 
description  of  the  farm  was  given  as  **  Boxall's  Farm,'* 
the  plaintiff  and  the  defendant  were  described  as  the 
**  landowner,"  the  area  was  described  as  88i  acres  to 
the  plaintiff  and  13J  acres  to  the  defendant,  the  **  cer- 
tified capital  value  of  the  charge"  as  against  the 
whole  area,  was  stated  to  be  £157,  and  the  '*  resulting 
annual  £4  per  cent,  rent-charge  "  to  be  £6  5s.  7d. 

The  plaintiff  paid  the  annual  rent-charge  of 
£6  5s.  7d.  from  that  date  to  the  end  of  1892,  and 
brought  this  action  to  recover  £3  68.  4d.  from  the 
defendant  as  his  acreage  contribution  in  respect  of 
his  13}  acres. 

The  Divisional  Court  (Lawrance  and  Collins,  JJ.), 
affirming  the  decision  of  the  county  court  judge, 
held  that  the  plaintiff's  remedy  was  by  an  application 
to  justices,  imder  5  &  6  Vict.  c.  54,  s.  16,  to  deter- 
mine the  proportion  to  be  contributed  by  the  defend- 
ant, and  not  by  an  action  (see  ante,  p.  30). 

The  plaintiff,  by  leave,  appealed. 

Daldy,  for  the  plaintiff. — At  the  time  of  the  paning 
of  the  Extraordmary  Tithe  Hedemption  Act,  1886, 
Boxall's  Farm  was  in  the  huids  of  one  person,  and  the 
Act  then  stepped  in  and  imposed  this  annual  rent-charge 
in  lieu  of  the  former  extraordinary  tithe  rent-charge 
upon  the  whole  farm.  Section  2  of  the  Act  directs 
the  Land  Commissioners  to  ascertain  and  cotify  in 
each  parish  the  capital  of  the  extraordinary  charge 
on  eadi  farm,  or,  wnere  not. a  farm,  on  eadi  parcel 
of  land,  in  respect  of  which  ikhe  charge  is  payame  at 
the  date  of  the  passing  of  the  Act.  Section  3  also 
shows  that  the  farm  or  parcel  of  land  is  to  be  taken 
as  the  unit.  Then,  by  section  4,  sub-section  1 ,  the 
annual  rent-charge  is  to  be  a  charge  upon  the  par- 
ticular farm  or  parcel  of  land  in  respect  of  which  the 
same  has  been  assessed.  Here  the  oommisaioners 
have  dealt  with  the  land  as  one  farm,  which  they 
were  entitled  to  do,  and  have  assessed  the  annua 
rent-charge  in  respect  of  the  whole  farm.  By  section 
4,  sub-section  1,  this  rent-charge  is  to  be  a  ohai:g« 
upon  the  farm.  It  could  be  recovered  by  distzess 
over  anv  part  of  the  farm.  It  is  submitted  that, 
even  before  the  Act  of  1886,  the  extraordinary  tithe 
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rent-charge  was  a  charge  upon  the  whole  farm ;  but 
even  if  it  was  only  a  charge  on  the  part  cultivated  as 
i  hop  ground,  the  Act  of  1886  and  the  certificate  of 
the  oommissioners  made  it  a  charge  upon  the  whole 

He  also  referred  to  the  Tithe  Commutation  Act, 
1836  (6  &  7  Will  4,  c.  71).  ss.  40. 42, 58,  85  ;  the  Tithe 
Goomiutation  Amendment  Act,  1837  (1  Vict.  c.  69) ; 
tnd  the  Tithe  Commutation  Amendment  Act,  1860 
(23  &  24  Vict  c.  93),  s.  42. 

Cecil  Chapmany  for  the  defendant,  was  not  called 
upon. 

Lord  EsHEB,  M.E. — In  this  case,  at  the  time  when 
the  Bztraordinary  Tithe  Bedemption  Act,  1886,  was 
psned,  a  farm,  called   BoxalPs  Farm,  was   owned 
and  occupied  hj  one  person,  and  fifteen  acres  of  that 
farm  were  cultiyated  as  a  hop  ground.     The  owner 
divided  the  farm,  and  sold  it  in  three  portions — one 
portion,  consisting  of  88^  acres,  in  which  were  the  15 
acres  of  hop  ground,  to  the  plaintiff ;  another  portion, 
oonsisting  of  13^  acres,  no  part  of  which  was  at  that 
time  or  since  cultivated  as  hop  ground,  to  the  defend- 
ant; and  the  third  part,   consisting  of  5  acres,  to 
another  person.    The  plaintiff  has  paid  the  annual 
rent-charge,  which  arises  in  consequence  of  the  culti- 
Tation  of  the  land  for  hops,  under  the  Act  of  1886 
from  1889  to  1892,  and  he  now  sues  the  defendant  for 
his  contribution  towards  the  sum  so  paid,  though  no 
part  of  the  defendant's  land  is  cultivated  for  hops. 
That  seems  an  unjust  claim,  and  we  must  inquire 
whether    the     Legi^tnre    has    by    some    accident 
authorized  such  a  claim.    The  question  comes  to  this. 
Could  the  defendant  have  been  made  by  any  process 
of  law  whatever  to  pay  any  part  of  this  charge  Y    For. 
if  not,   the  plaintiff  cannot  say  that  he  has   paid 
•omething  for  the  defendant  which  the  latter  ought 
in  law  to  have  paid.    That  defpends  upon  l^e  Extra- 
ordinary Tiihe  Bedemption  Act,  1886.    At  the  time 
of  the  passins^  of  that  Act  BoxaIl*8  Farm  was  in  the 
occupation  of  one  man.    How  did  the  Act  affect  him 
or  his  farm  ?    The  preamble  of  the  Act,  which  recites 
the  tiien  existing  law,  says :  **  Whereas  by  the  Acts 
relating  to  the  commutation  of  tithes  in  England  and 
Wales  power  is  g^ven  to  impose    an  extraordinary 
cbarge  and  an  ^ditional  rent-charge   by    way  of 
extraordinary  charge  on  hop  grounds,  orchards,  fruit 
plantations,  and  market  gardens.'*    Could  tiie  Land 
Commissioners,  under  the  provisions  of   tiiat  Act, 
have  assessed  an  annual  rent-charge  in  respect  of  that 
farm  if  the  statement  of  the  pre-existing  law  in  the 
preamble  were  true?     Most  decidedly  not.      They 
oonld  only  assess  the  annual  rent-charge  in  respect 
fA    hop  grounds,    orohuds,  fruit    plantations,    and 
market  gardens.    Therefore,  at  the  time  of  the  passing 
of  this  Act  one  person  occupied  this  farm,  and  an 
extnunrdinary  tithe  rent-charge  was  charged  upon  the 
hop  nounda  in  it.     I  shall  not  stop  to  inquire  too 
doscly  how   far,  upon  non-payment  of  this  annufd 
rent^ohwrge,  a  distress  could  oe  levied  upon  the  other 
parts  of  the  farm.    But  a  legislative  power  to  distrain 
upon  other  parts  of  the  farm  does  not  create  a  charge 
upon  those  other  parts.    The  power,  at  the  most,  is 
only  a  power  to  distrain  upon  the  other  parts  when 
occupied    by    the    same    person,    who    is    also    the 
occupier  of  the  hop  grounds,  for  arrears  of  the  charge 
due  m  respect  of  the  hop  grounds.    That  does  not 

S've  any  charge  upon  the  other  parts  of  the  farm, 
ke  owner,  then,  sdls  part  of  the  farm  upon  which 
there  is  no  charge.  Can  the  tithe-owner  distrain 
upon  that  part  of  the  farm  which  is  now  in  the  hands 
of  the  person  who  has  bought  it,  and  upon  which 
tiiere  is  no  charge  ?  In  my  opinion  he  cannot.  The 
legiaUttre  power  of  distress  is  only  available  upon  the 
parts  of  the  farm  other  than  the  hop  grounos  when 


they  are  in  the  same  hands  as  the  hop  grounds. 
Therefore,  in  this  case  there  is  no  charge  upon  the 
defendant's  land  and  no  power  of  distress  as  against 
him.  Accordingly  the  Land  Commissioners  would 
have  no  power  to  assess  such  a  charge  in  respect  of 
his  land;  and  if  they  have  assumed  to  do  so  they 
have  ffone  beyond  their  powers.  The  preamble  of  the 
Act  of  1886  is,  however,  not  conclusive  upon  the  point, 
unless  it  is  borne  out  by  the  previous  statutes  to 
which  it  refers.  But  when  we  tiun  back  to  the  Tithe 
Commutation  Act,  1836,  s.  42,  we  see  that  the 
preamble  is  well  founded,  and  that  the  extraordinary 
charge  was  only  imposed  on  such  portions  of  the  land 
as  were  used  for  the  purposes  specified  in  the  various 
Acts.  Therefore,  in  this  case  the  clmrge  was  only  on 
such  part  of  the  farm  as  was  cultivated  as  a  hop 
ground,  and  the  power  of  distress  was  upon  the  other 
land  in  the  parish  only  when  it  was  in  the  same  hands 
as  the  hop  ground.  The  moment  the  owner  of  the 
hop  ground  parted  with  that  other  land  the  power  of 
distress  over  that  land  was  gone.  The  learned  judges 
in  tho  Divisional  Court  assumed  that  the  defendant 
was  liable  to  be  distrained  upon,  but  held  that  the 
plaintiff  had  adopted  the  wrong  remedy.  In  our 
view  that  question  does  not  arise,  as  we  hold  that  the 
defendant  is  not  liable  in  any  way. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  The 
plaintiff's  case  is  that  he  has  paid  something  on  behalf 
of  the  defendant  which  the  latter  was  compellable 
to  pay,  and  that  therefore  the  defendant  must  in- 
demnify him  in  respect  of  that  which  he  has  so  paid. 
It  seems  to  me  that  the  preamble  of  the  Act  of  1886 
is  a  complete  answer  to  that  case,  and  when  the 
previous  statutes  are  looked  at  it  is  seen  that  the 
preamble  contains  a  correct  statement  of  the  law. 
The  effect  of  the  Act  of  1886  is  to  direct  the  Land 
Commissioners  to  certify  the  capital  value  of  the 
extraordinary  charge  payable  in  respect  of  certain 
lands — ^namely,  hop  grounds,  orchards,  fruit  planta- 
tions, and  piarket  gardens-^and  thereupon  an  annual 
rent-charge  is  charged  upon  such  lands.  I  take  it 
that  there  is  no  power  to  assess  a  rent-charge  on  any 
other  lands.  The  defendant  is  not  in  occupation 
either  of  hop  grounds,  or  orchards,  or  fruit  planta- 
tions, or  mai^et  gardens.  He  is  not,  therefore, 
compellable  to  pay  anything  in  respect  of  the  annual 
rent-char^,  and  the  plaintiff  cannot  make  out  that 
he  has  paid  anything  which  the  defendant  could  have 
been  compellea  to  pay. 

Ka.y,  L.  J. — I  am  of  the  same  opinion.  The  ques- 
tion turns  upon  the  construction  ofthe  Extraordinary 
Tithe  Bedemption  Act,  1886,  which  provides  for  the 
commutation  and  redemption  of  the  extraordinary 
charge  by  way  of  tithe  upon  hop  grounds,  orchards, 
fruit  plantations,  and  market  gardens.  The  material 
section  is  section  4,  which,  by  sub-section  1,  provides 
that,  "  subject  to  the  provision  of  this  Act  with 
respect  to  the  redemption  of  charges,  land  in  respect 
of  which  at  the  date  of  the  passing  of  this  Act 
extraordinary  charge  is  payable  shall,  so  soon  as  the 
capital  value  of  the  said  charge  shall  have  been 
certified  under  the  provisions  of  this  Act,  be  charged 
with  the  payment  of  an  annual  rent-charge  equal  to 
four  per  centum  on  such  capital  value,  in  lieu  of  the 
extraordinary  charge  which  shall  cease  on  the  half- 
yearly  day  of  payment  thereof  which  shall  immedi- 
ately precede  the  date  of  the  said  certificate,  such 
rent-charge  to  be  a  charge  upon  the  particular  farm 
or  parcel  of  land  in  respect  of  which  the  same  has 
heen  assessed."  That  has  been  done  in  respect  of 
this  farm  called  BoxaU's  Farm.  A  portion  of  that 
farm  was,  and  still  is,  cultivated  as  hop  grounds. 
That  portion  was  subject  to  the  extiaorainary  tithe 
rent-charge.    The  Land  Commissioners  have  certified 
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an  aimual  rent-charge  of  £6  ds.  7d.,  which  is  to  be 
pAid  in  lieu  of  the  extraordinary  tithe  rent-charge. 
The  question  is,  Upon  what  land  does  that  annual 
sum  become  a  charee  under  the  Act  P  It  is  dear  that 
the  commissioners  had  no  power  to  assess  a  clmrge 
except  in  respect  of  lands  which  were  subject  to  the 
extraordinai^  tithe  rent-charge.  From  the  preamble 
of  the  Act  it  is  clear  that  the  extraordinary  tithe 
rent-charge  could  only  be  charged  upon  lands 
cultivated  as  hop  grounds,  orcharas,  fruit  planta- 
tions, or  market  gardens ;  and  when  one  looks  at  the 
former  Tithe  Acts  one  sees  that  the  preamble  is 
correct,  uid  that  the  extraordinary  tithe  rent-charge 
could  only  be  imposed  upon  lands  so  cultiyated,  and 
the  annual  rent-charge  under  the  Act  of  1886  could 
only  be  imposed  on  the  same  lands.  The  plaintiff 
here,  who  cultivates  land  as  hop  grounds,  tries  to 
make  the  defendant,  who  has  no  hop  grounds,  pay 
part  of  the  annual  rent- charge.  In  that  attempt  he 
must  fail.  I  express  no  opimon  upon  the  point  which 
was  dedded  by  the  Divisional  Coi^ 

Appeal  dismissed, 

Solidtor  for  the  plaintiff,  JR.  Whiiet  for  Potter  & 
Orundwell,  Famham. 

Solidtor  for  the  defendant,  W.  M.  Willcocks,  for 
Ernest  Jackson,  Famham. 


From  Q.  B.  Div.       ) 

iliord  Esher,  M.R.,  and  [  Aug.  4,  1893. 

)owen  and  Kay,  L.JJ.) ) 

Montagu  &  Co.  v.  Forwood  Brothers  &  Co.  (a.) 

Principal  and  agent — Contract  unth  agent  Jor  undisclosed 
principal — Set-off  against  principal  of  debt  due  from 
agent. 

The  plaintiffs,  who  were  hankers,  employed  a  firm  of 
merchants  in  London,  in  whose  name  certain  policies  of 
marine  insurance  were  taken  out,  to  collect  from  the 
underwriters  contributions  in  respect  of  general  average 
losses.  The  merchants  sent  the  policies  to  the  defendants, 
who  were  insurance  brokers,  and  instructed  them  to  collect 
the  moneys  from  the  underwriters.  The  defendants, 
when  they  collected  the  moneys,  did  not  know,  nor  had 
they  any  reason  to  believe,  that  the  merchants  were  only 
acting  as  agents  in  the  matter.  In  an  action  by  the 
plaintiffs  to  recover  the  moneys  so  collected. 

Held,  that  the  defendant  could  set  off  against  the 
claim  of  the  plaintiffs  a  debt  due  from  the  merchants  to 
them  at  the  time  when  they  collected  the  moneys. 

Appeal  from  the  judgment  of  Day,  J.,  at  the  trial 
without  a  jury  of  an  action  to  recover  £53  as  money 
had  and  recdved  by  the  defendants  for  the  use  of  the 
plaintiffs. 

It  appeared  that  the  Bank  of  Antwerp  recdved 
insbucUons  from  certain  owners  of  carso  abroad  to 
collect  from  the  underwriters  in  London  on  two 
polides  of  marine  insurance  contributions  in  respect 
of  general  average  losses.  The  Bank  of  Antwerp 
sent  the  polides  to  the  plaintiffis,  who  were  bankers 
in  London  and  their  correspondents,  and  instructed 
them  to  collect  the  moneys.  The  plaintiffa  there- 
upon sent  the  policies  to  Messrs.  Beyts,  Craig,  &  Co., 
merchants  in  London,  in  whose  names  the  polides 
were  otiffinally  made  out,  and  instructed  them  to 
collect  the  moneys.  Messrs.  Beyts,  Crsug,  &  Co. 
emploved  the  defendants,  who  were  insurance  brokers, 
to  collect  the  moneys,  not  telling  them  that  they 

(a.)  Eeported"by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 


were  only  agents  in  the  matter.  The  defendants 
collected  the  moneys,  and  credit  notes  were  sent  by 
them  to  Beyts,  Craig,  &  Co.,  giving  credit  in  account 
for  the  sums  so  received,  Beyts,  Craig,  &  Co.  being 
indebted  to  them  in  a  larger  amount.  Subsequently 
the  plaintiffs  gave  them  notice  not  to  recdve  any 
money,  and  not  to  part  with  any  they  might  hold,  to 
Beyts,  Craig,  &  Co.,  who  had  become  bankrupt. 
The  defendants  claimed  to  set-  off  this  sum  against 
Beyts,  Craig,  &  Co.'s  indebtedness  to  them.  The 
learned  judge  found  as  a  fact  that  the  defendants 
did  not  know,  and  had  no  reason  to  believe,  that 
Beyts,  Craif ,  &  Co.  were  only  acting  as  agents  in  the 
matter,  andffave  judgment  for  the  defendants. 
The  plaintiffs  appealed. 

Firday,  Q.C.,  and  Haldimtein,  for  the  plaintifb.— 
This  money  belongs  to  the  plaintiffs,  ana  unleu  the 
defendants  can  prove  payment  or  settlement  in  ac- 
count, which  is  equivalent  to  payment,  or  that  they 
have  changed  their  podtion  upon  the  faith  of  Beyts, 
Craig,  &  Co.  being  the  prindpals,  the  defendants 
cannot  make  the  set-off  claimed.  As  soon  as  the 
notice  was  given  to  the  defendants  they  were  bound 
to  hold  the  money  for  the  plaintiffis.  The  moneys 
were  recdved  by  the  defendants  in  a  fiduciary 
character  for  the  plain tifFs,  and  the  plaintiffs  can 
claim  the  money:  KnatchbuU  v.  HalleU,  28  W.  E.  732, 
13  Ch.  D.  696. 

They  also  referred  to  Forster  v.  Wilson,  12  M.  &  W. 
191 ;  New  Zealand  and  Australian  Land  Co.  v.  Watson, 
29  W.  R.  694,  7  Q.  B.  D.  374  ;  Kaltenbach  v.  Leim, 
34  W.  R.  477,  10  App.  Cas.  617 ;  Cooke  v.  Eshelby,  3a 
W.  R.  629,  12  App.  Cas.  271. 

Dickens,  Q.C.,  and  Sims  Williams,  for  the  defend- 
ants, were  not  called  upon. 

Lord  EsHER,  M.R. — It  seems  to  me  that  this  is  a 
dear  case.  The  plaintiffs  were  instructed  by  a 
foreign  buik,  acting  for  the  cargo  owners,  to  couect 
from  the  underwriters  in  England  moneys  due  under 
polides  of  marine  insurance  in  respect  of  general 
average  losses.  Having  that  duty  to  perform,  and 
not  being  themselves  insurance  brokers,  out  bankers, 
they  employed  Beyts,  Craig,  &  Co.  to  collect  the 
moneys.  The  latter  then  employed  the  defendants  as 
their  agents  to  collect  the  moneys  for  them.  Beyts, 
Craig,  &  Ck).  did  not  inform  the  defendants  that  Uiey 
were  acting  as  agents  for  anyone.  They  were  not 
persons  who  had  the  character  of  acting  as  agents. 
It  was  found  as  a  fact  by  the  learned  judge  tkit  tiie 
defendants  did  not  know  that  Beyts,  Craig,  &  Co. 
were  acting  as  agents  in  the  matter.  Accordingly,  Uie 
defendants,  acting  as  agents  for  Beyts,  Craig,  &  Co., 
collected  the  moneys,  and  at  the  time  of  collection 
Beyts,  Craig,  &  Co.  were  indebted  to  them  in  a  sum 
exceeding  the  amoimt  so  collected.  The  defendants, 
therefore,  had  at  that  time  a  right  of  set-off  asdnst 
Beyts,  Craig,  &  Co.  After  the  defendants  had  col- 
lected the  moneys,  there  being  no  reason  for  thor 
suspecting,  and  the  defendants  not  suspecting,  tiiat 
Beyts,  Craig,  &  Co.  had  any  prindpals  m  the  tnint- 
action,  can  the  plaintiffs  now  come  forwsurd  and  »y 
that,  though  the  defendants  had  no  contract  with 
them,  but  only  had  a  contract  with  Beyts,  Craig,  A 
Co.,  the  defendants  cannot  set  off  the  moneys  against 
Beyts,  Craig,  &  Co.'s  indebtedness  to  them  ?  I  have 
purposely  omitted  to  mention  the  bankruptcy  of  Beyts, 
Crug,  &  Co.,  because  that  has  nothing  to  say  to  the 
matter,  and  cannot  affiect  the  rights  of  the  defend- 
ants. What  is  the  law  upon  the  point  ?  I  agree 
with  Cresswell,  J.,  in  Fish  v.  Kempton,  7  C.  B.  687, 
that  the  law  has  been  settled  by  the  cases  of  Bahcmf 
V.  Williams,  7  T.  R.  360n.,  and  Oeorge  v.  Clagettyl 
T.  R.  359,  2  Sm.  L.  C,  9th  ed.,  130.     In  Fish  t. 
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Kmfton    Wilde,    C.J.,    says:    ** Where   Roods   are 
placed  in  the  hands  of  a  factor  for  sale,  and  are  sold 
by  him  under  drcomstanoes  that  are  calculated  to 
indooe,  and  do  induce,  a  purchaser  to  believe  that 
the  vendor  is  dealing  with  his  own  goods,  the  prin- 
cipal ia  not  permitt^  afterwards  to  turn  round  and 
im  ihe  yendor  that  the  character  the  principal  him- 
sdf  haa  allowed  the  factor  to  assume  did  not  really 
bdcme  to  him.      The  purchaser  may  have  bought 
for  tine  express  purpose   of    setting   off  the  price 
of  the  gcxKU  against  a  debt  due  to  him  from  the 
seller.    But  the  case  is  different  where  the  purchaser 
haa  notice  at  the  time  that  the  seller  is  acting  merely 
as  the  agent  of  another."    It  is  true  that  the  Lord 
Chief  Juatice  says  "  where  goods  are  placed  in  the 
handa  of  a  factor  for  sale,"  but  the  principle  is  the 
lame  if  he  had  been  speaking  of  a  person  who  is 
sathorized  by  another  to  sell  and  dekver  that  per- 
B(m*8  goods,  and  who  sells  them  under  circumstcmces 
thai  are  calculated  to  induce,  and  do  induce,  the  pur- 
chaser to  belieye  that  the  vendor  is  dealing  with  his  own 
gooda.    Cresswell,  J.,  in  the  same  case,  says : — "  This 
is  an  attempt  to  extend  the  rule  laid  down  in  Babone 
▼.  WiUittm$  and   Charge  v.   ClageU,  which  has  now 
heen  unifonuly  acted  on  for  years.    If  a  factor  sells 
gooda  as  owner,  and  the  buyer  bond  fide  purchases 
than  in  the  belief  that  he  is  dealing  with  the  owner, 
he  may  aet  off  a  debt  due  to  him  from  the  factor 
against  a  demand  preferred  by  the  principal."  Where 
the  poBon  who  sells  for  his  prindpfd  is  a  broker — that 
is,  ia  known  to  the  world  to  be  an  agent — the  case 
would  be  diffierent.    In  the  present  case  Beyts,  Craig, 
&  Go.  were  not  brokers,  and  the  defendants  had  no 
reason  to  si^pose  that  they  were  acting  as  agents. 
They  were  aocustomed  to  deal  on  their  own  account, 
and  they  dealt  with  the  defendants  as  if  they  were 
persons  entitled  to  collect  the  insurance  moneys  for 
th^nsdves.   It  was  found  as  a  fact  that  the  defendants 
hdieved  that  Beyts,  Craig,  &  Co.  were  acting  on  their 
own  account,     ^e  defendants  therefore  had  a  right 
the  moment  the  moneys  were  collected  to  set  off  the 
debt  due  to  them  from  Beyts,  Craig,  &  Co.  against 
the  money  so  collected.    If  the  platntiffis,  who  had 
allowed  Bej^ts,  Craig,  &  Co.  to  assume  the  character 
of  princmais,  were  allowed  now  to  come  in  and  inter- 
i^re  with  that    right,    it  would   be  depriving  the 
defendants  of  a  valid  and  existing  right.    The  plain- 
aSi  cannot  do  so,  and  therefore  this  appeal  must  be 
dismissed. 

Bowex,  IkJ. — I  am  of  the  same  opinion.  The 
case  is  governed  by  the  principle  laid  down  in  George 
▼.  ClageU^  by  the  rules  of  conmion  sense  and  justice, 
and,  I  think,  by  the  principle  of  estoppel  also.  This 
is  not  a  sale  of  goods  by  an  agent,  but  it  seems  to  me 
that  the  same  principle  applies.  If  A.  employs  B.  to 
inake  a  contract  with  C,  and  if  B.  is  a  person  who 
spears  to  all  the  world  to  be  a  principal,  and  B. 
contracts  in  his  own  name,  and  C.  thinks  and  has 
reason  for  thinking  that  B.  is  the  principal,  A.  cannot 
make  a  demand  of  C.  under  the  contract  without  C. 
being  entiUed  to  stand,  in  the  same  position  as  if  B. 
wefe  the  principal.  A.  has  allowed  his  agent  to 
Assume  the  character  of  principal,  and  he  must  take 
the  cotnseqnences.  In  the  present  case  Beyts,  Craig, 
&  Co.  were  allowed  by  the  plaintiffs  to  act  as  if  they 
were  the  princix)als,  and  the  plaintiffs  must  take  the 
consequences.  Therefore,  those  who  dealt  witii 
Beyts,  Craig,  &  Co.  as  principals  must  be  allowed  to 
stand  in  the  same  position  as  if  Beyts,  Craig,  &  Co. 
were  the  principals. 

Kat,  Ij.  J. — I  am  of  the  same  opinion.  The  set-off 
in  this  case  exhausts  the  whole  sum.  The  notice  by 
the  plaintiffia  to  the  defendants  not  to  receive  tihe 
iftsoraiioe  moneys  and  not  to  part  with  any  moneys 


they  might  have  in  hand  did  not  reach  the  defendants 
imtil  after  they  had  received  the  moneys,  ^ere  was 
nothing  to  put  tbe  defendants  upon  inouky  as  to 
whether  Beyts,  Craig,  &  Co.  were  acting  in  the 
matter  as  agents.  The  defendants  had  a  right  to  deal 
with  them  as  principals,  and  they  have,  therefore,  the 
right  of  set-off  claimed,  and,  for  all  we  know,  they 
may  have  accepted  this  employment  from  Beyts, 
Craig,  &  Co.  for  the  purpose  of  setting  off  any 
moneys  they  would  receive  against  Beyts,  Craig,  & 
Co.'s  debt  to  them. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Gilbert  E.  Samuel, 

Solicitors  for  the  defendants,  «7.  B,  Greening. 


W^  <Ztourt  of  ^mXitt. 

"y^^^l)  ~  July  29.  1893. 

In  re  Peake's  Settled  Estates,  ia,) 

Settled  land — WUl^  Power  of  sale  and  conversion — 
Direction  as  to  time  of  exercise  of  power — Minerals 
under  settled  land  —  Express  declaration  —  Settled 
Estates  Act,  1877,  s,  88. 

Testator  devised  land  to  his  trustees  on  trust  to  sell 
with  power  to  postpone  sale,  and  expressed  an  earnest 
wish  and  desire  that  his  mineral  lands  should  remain  in 
his  family  for  a  considerable  number  of  years,  and  he 
expressed  his  will  to  be  that  the  trust  for  sale,  so  far  as 
it  related  to  his  mineral  lands,  should  not  be  exercised 
until  after  the  decease  of  his  children.  On  a  petition  for 
the  sale  of  the  mineral  lands  in  the  lifetime  of  certain  of 
his  children, 

Held,  thai  these  words  did  not  consiittite  an  express 
declaration  unthin  section  38  of  the  Settled  Estates  Act, 
1877,  to  prevent  the  court  from  exercising  its  statutory 
powers. 

This  was  a  petition  under  the  Settled  Estates  Act, 
1877,  and  the  Settled  Land  Acts,  1882-90,  on  the 
part  of  the  trustees  and  certain  beneficiaries  claiming 
under  the  will,  dated  the  6th  of  October,  1871,  of 
Thomas  Peake,  who  died  on  the  23rd  of  April,  1881, 
that  the  trustees  of  the  will  might  be  authorized  to 
sell  for  cash  the  whole  or  any  parts  or  part  of  the 
testator's  Tileries  Estate  and  other  lands  devised 
by  the  will,  with  power  from  time  to  time  to  enter 
into  contracts  for  such  sales  subject  to  the  approval 
of  the  court,  and  also  from  time  to  time,  witn  the 
approval  of  the  court  in  such  case,  to  lay  out  any 
part  or  parts  of  the  estate  of  the  testator  for  streets, 
roads,  paths,  squares,  gardens  or  other  open  spaces, 
sewers,  drains,  or  watercourses.  The  Tileries  Estete 
was  a  property  containing  minerals. 

The  testetor,  by  his  will,  gave  all  his  estetes  to 
his  trustees  on  trust  for  sale  and  conversion,  and 
added  the  following  clause : — '*  And  whereas  I  have 
by  great  labour  and  exertion  and  large  expenditure 
acquired  certain  mineral  lands  forming  part  of  my 
estate,  and  it  is  my  earnest  wish  and  desire  that  the 
same  shall  remain  in  my  family  for  a  considerable 
number  of  years,  so  that  they  may  enjoy  the  benefit 
to  be  derived  from  the  development  thereof,  Now  I 
hereby  express  my  will  to  be  that  the  trusts  for  sale 
in  my  said  will  shall  not  be  exercised  in  so  lar  as  th<By 
relate  to  my  said  mineral  lands  and  estate  until  after 

(a.)  Beportod  by  J.  Abtuxte  PBiCE,Esf«,  Barrister- 
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the  decease  of  my  present  sons  and  daughters." 
And  the  testator  gave  his  trustees  power  to  postpone 
the  oonyersion  of  any  part  of  his  real  and  personal 
estate. 

At  the  date  of  the  petition  the  sons  and  daughters 
of  the  testator  were  still  living. 

The  petition  was  served  on  an  infant  beneficiary. 
There  was  evidence  that  although  in  the  lifetime  of 
the  testator  the  minerals  might  be  worked  at  a  profit, 
the  trustees  could  not  now  work  them  except  at  a 
loss,  and  that  a  sale  would  be  gready  for  the  benefit 
of  all  parties  interested  in  the  settJed  luids. 

Tyaaen,  for  the  petitioners. — ^The  first  point  that 
arises  is  whether  the  direction  contained  in  the  will 
is  an  express  declaration  that  the  powers  which  the 
court  has  shall  not  be  exercised.  I  coatend  that 
they  do  not  constitute  an  **  express  direction  **  within 
the  meaning  of  section  38  of  uie  Settled  Estates  Act, 
1877,  and  therefore  the  court  may  order  a  sale. 

He  referred  to  In  re  Williams,  W.  N.,  1878,  p.  189. 

Ji.  F.  Norton,  for  the  respondent. 

NoBTH,  J. — I  do  not  consider  that  the  words  of  the 
will  prevent  the  court  from  exercising  its  powers 
under  the  Act. 

[It  appearing,  however,  that  the  trustees  were 
ladies — one  of  whom  was  a  widow  and  the  other  un- 
married— and  neither  of  whom,  it  appeared,  were 
resident  near  the  property,  his  lordship  declined  to 
give  them  the  powers ;  but  directed  the  petition  to 
stand  over  with  liberty  to  amend  that  a  new  trustee 
might  be  appointed.] 

Solicitors,  Cronin,  Orgill,  <fe  Croniny  for  Llewellyn 
&  Ackrill,  Tunstall ;  Field,  Roacoe,  &  Co. 


Chan.  Div.    I  xt       -n 

Kekewich,J.f  Nov.  11. 

In  re  Dudley  and  Kingswinfobd  Tbamways.  (a.) 

Tramway — Parliamentary  deposit — Application  for  re^ 
payment  of  deposit — Evidence  of  abandonment — **  Cow- 
dusive  "  evidence — Notice  published  by  the  Board  of 
Trade-'Tramways  Act,  1870  (33  &  34  Vict.  c.  78)-- 
Parliamentary  Deposits  and  Bonds  Act,  1892  (66  & 
66  Vict.  c.  27),  s.  1. 

The  court  will  not,  on  the  abandonment  of  a  tramway, 
order  the  payment  out  of  a  parliamentary  d^osit,  except 
on  production  of  notice  of  abandonment  published  by  the 
Board  of  Trade  in  accordance  with  the  requirements  of 
flection  18  of  the  Tramways  Act  of  1870,  unless  it  is 
shown  beyond  aU  dispute  that  such  notice  cannot  be  forth- 
coming. 

Summons  by  the  promoters  of  the  Dudley  and 
'  Kingswinford  Tramway  Co.,  on  the  abandonment  of 
the  undertaking,  for  payment  out  of  court  of  a  par- 
iiamentai^  deposit. 

No  notice  had  been  published  in  the  Gazette  by  the 
Board  of  Trade  in  accordance  with  the  requirements 
of  section  18  of  the  Tramways  Act  of  1870.  But  it 
was  sought  to  adduce  affidavit  evidence  to  prove  that 
the  tramway  had  been  abandoned.  There  was  no 
evidence  to  show  that  the  notice  in  accordan<)e  with 
the  Act  could  not  be  obtained,  and  the  chief  clerk 
holding  that  it  was  necessary  that  the  notice  should 
be  puQished  before  repayment  could  be  made,  the 
aommons  was  adjoumea  into  court. 

Willis  Bund,  for  the  applicants. — ^The  Parlia- 
mentary Deposits  and  Bonds  Act,   1892,  s.  1,  does 

(a*)  Reported  by  C.  C.  Henslby,  Esq.,  Barrister- 
at-Law, 


away  with  the  necessity  of  publication  of  the  notice 
required  by  section  18  of  the  Tramways  Act,  1870; 
and,  further,  that  section  of  the  Tramways  Act  only 
provides  that  publication  of  such  notioe  shall  be 
**  conclusive  "  evidence  of  abandonment,  not  the  only 
evidence* 

Kbeewioh,  J. — ^This  summons  has  been  adjourned 
into  court  for  the  determination  of  a  question  which 
is  of  considerable  importance  as  regaros  applications 
of  this  character.  The  question  is  whether  or  not  s 
notice  of  the  Board  of  Trade  is  necessary  as  evidence 
of  the  abandonment  of  a  tramway.  That  seems  to 
me  to  depend  on  section  18  of  the  Tramways  Act, 
1870,  and  not  to  be  affscted  at  the  present  stage  by 
the  provisions  of  the  Parliiunenta:^  Deposits  and 
Bonds  Act  of  1892.  That  section  provides  that*' if 
the  promoters  empowered  by  any  provisional  order 
under  this  Act  to  make  a  tramway  do  not,  within 
two  years  from  the  date  of  the  same  or  within  any 
shorter  period  prescribed  therein,  complete  the  tnuu- 
way  and  open  it  for  public  traffic ;  or  if  within  one 
year  from  tne  date  of  the  provisional  order,  or  within 
such  shorter  time  as  is  prescribed  in  the  same,  the 
works  are  not  substantially  commenced;  or  if  the 
works,  having  been  conmienced,  are  suspended 
without  a  reason  sufficient  in  the  opinion  of  the 
Board  of  Trade  to  WGurant  such  suspension,"  &c; 
and  until  the  court  is  satisfied  that  one  of  those 
events  has  happened  it  is  powerless  to  dispose  of  the 
deposited  money.  Then  I  find  at  the  end  of  the  sec- 
tion the  following  clause : — **  A  notice  purporting  to 
be  published  by  &e  Board  of  Trade  in  the  London  or 
Edinburgh  Cfazette,  accordingly  as  the  district  to  whidi 
it  relat^  is  situate  in  England  or  Scotland,  to  the 
effect  that  a  tramway  has  not  been  completed  and 
opened  for  public  traffic  *' — that  is  one  alternative— 
*'  or  that  they  have  been  suspended  without  sufficient 
reason,  shall  be  conclusive  evidence,  for  the  purposes 
of  this  section,  of  such  non-completion,  non-oom- 
meocement,  or  suspension."  Now  Mr.  Willis  Bund 
has  got  a  certain  amoimt  of  evidence,  which  I  have  to 
some  extent  heard,  tiiat  the  actual  events  bring  the 
present  case  within  the  provisions  of  the  section,  vaA 
the  only  question  is  whether  I  may  now  accept  that 
evidence— which,  if  I  did  accept  it,  I  shoidd  have  to 
examine  somewhat  more  closely — or  whether  I  most 
insist  on  this  notice  purporting  to  be  pubHshed  by  the 
Board  of  Trade. 

That  really  turns  on  the  meaning  of  the  words 
''shall  be  ccmdusive  evidence."  Mr.  Willis  Band]s 
reading  of  it  is  that  the  notice  shall  be  conclusive  evi- 
dence, but  not  so  as  to  exclude  the  bringing  of  other 
evidence,  not,  of  course,  in  conflict  with  it,  but  in 
place  and  stead  of  it.  I  do  not  think  I  ought  to  give 
that  meaning  to  the  language.  I  think  it  means  shall 
be  tiie  proper  evidence,  and  shall  be  condusive,  that 
is,  not  merely  primd  facie  evidence,  but  incontrover- 
tible in  the  absence  of  fraud.  There  are  many  analo- 
gous cases,  some  of  which  I  could  mention  witiiont 
difficulty,  but  there  is  one  that  occurs  to  me  as  havmg 
been  frequently  before  the  coifrts,  and  that  is  section 
18  of  the  Companies  Act,  1862,  which  provides  that 
the  certificate  of  the  incorporation  of  any  company 
given  by  the  registrar  shall  be  conclusive  evioenoe 
that  all  the  requisitions  of  the  Act  in  respect  of  re^- 
tration  have  been  complied  with.  It  would  be  onxioo 
if  the  court  were  asked,  in  the  absence  of  a  oertifioate 
of  incorporation,  to  admit  affidavits  to  show  ihai  &e 
company  was  in  fact  incorporated.  As  to  what  is  the 
meaning  of  the  expression  *'  conclusive  evidenoe,"  and 
to  how  far  the  certificate  can  be  controverted,  t^ere  Itts 
been  discussion,  but  it  has  never  been  doubted  tittt 
the  only  evidence  of  the  incorporation  which  the 
court   can   receive  is  the  oertincate  of   the  proper 
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High  Coukt. 


NORBURN  V.  NORBTTKN, 


High  CtoURT. 


oiBoer.  I  think  that  is  the  meaning  of  the  word 
"  conclusive  *'  as  used  in  this  seotion  of  the  Tramways 
Act,  1870.  But  if  I  am  doing  wrong  in  that  gram- 
matical criticism  of  the  meaning  of  the  words  (about 
which  I  entertain  no  doubt),  still  there  is  this  view, 
that  where  an  Act  of  Parliament  provides  proper 
eridenoe,  and  says  that  evidence  is  conclusive,  the 
court  ought  not  to  accept  any  other  evidence  ui^lefiB 
it  is  shown  beyond  all  dupute  that  the  proper  evi- 
dence 18  not  and  cannot  be  forthcoming :  for  example, 
that  it  has  been  lost  and  cannot  be  replaced.  Here 
there  is  no  question  of  that  kind.  Mr.  Willis  Bund 
tells  me  in  the  most  straightforward  manner  that  the 
reMon  why  the  notice  is  not  forthcoming  is  that  the 
Board  of  Trade  will  not  pay  the  costs,  and  the  appli- 
caots  do  not  wish  to  do  so.  That  is  very  far  from 
diowing  that  the  notice  cannot  be  forthcoming. 

The  summons  must  therefore  go  back  to  chambers 
with  an  intimation  of  my  ojnnion  that  the  notice  of 
the  Board  of  Trade  is  necessary. 

Solicitors,  Spencer  Whitehead,  for  Milward  Jc  Co,, 
Birmingham. 


Q.  B.  Div.  )  ^^  «j. 

(Wills  and  Grantham,  JJ.)  j  ^^*  ^^' 

NORBURN  V,  NORBURK.   (a.) 

Pradice^  Judgment — Deceased  plaintiff— Interest  due  to 
defendant  under  a  will — Application  by  executors  of 
plaintiff  for  a  receiver  and  injunction — No  application 
by  executors  for  order  to  continue  proceedings  in 
their  names— R.  8.  C,  1883,  ord.  17,  r.  4 ;  ord.  42, 
rr.  8,  23. 

The  executors  of  a  deceased  plaintiff  whose  judgment 
remains  unsatisfied  are  not  entitled  to  apply  for  a  receiver 
of  a  sum  due  to  the  defendant  under  a  will,  and  for  an 
ifijundion  to  restrain  him  from  dealing  therewith,  with^ 
imi  having  applied  for  an  order  tJiat  the  proceedings  be 
fouiinued  in  their  names. 

Appeal  from  the  judge  in  chambers. 
The  plaintiff  in  the  action  of  ^orfciim  v.  Norbum 
obtaiDed  judgment  for  £1,400  and  costs  against  the 
defendant,  her  son,  Henry  Norbum,  on  the  27th  of 
May,   1886.      That  judgment  remained  unsatisfied. 
The  plaintiff  died  in  August,  1886,  having  by  her 
will  appointed  her   son  William  Norbum   ana  her 
daughter  Mary  Elizabeth  Norbum  to  be  her  execu- 
tors.    In  the  present  year  the  defendant   became 
entitled  as  residuary  legatee  to  a  share  in  the  residu- 
ary estate  under  a  certain  will.    The  executors  of  the 
plaintiff  applied  ex  parte  to  Kennedy,  J.,  in  the  action 
oi  Norbum  ▼.  Norbum,  the  application  being  headed 
Mary  Norbum  {widow,  since  aececued)  v,  Henry  Nor- 
Wn,  for  a  receiver  of  the  defendant's  interest  under 
the  will,  and  for  an  injunction  to  restrain  him  from 
dealing  or  parting  therewith.    Kennedy,  J.,  refused 
to  appoint  a  receiver,  but  ordered  a  summons  to  be 
taken  out  against  the  defendant,  and  granted  an 
injunction  until  the  hearing  of  the  summons.      The 
MuuDODS  was  heard  by  Bruce,  J.,  who  refused  to 
appoint  a  receiver,  but  continued  the  injunction  until 
the  hearing  of  an  appeal  of  the  executors  against  his 
refuml  to  appoint  a  receiver. 

The  defendant  appealed  against  so  much  of  the 
order  of  Bruoe,  J.,  as  related  to  the  continuing  of 
the  injunction  until  the  hearing  of  the  executors' 
amjeal. 

(The  court  refused  to  grant  an  application  of  the 

(a.)  Reported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 


executors  that  the  hearing  of  the  defendant's  appeal 
should  be  adjourned  until  the  executors'  appeal 
should  be  heard.) 

J,  E,  Bankes,  for  the  defendant.— The  order  grant- 
ing the  injunction  was  wrong.  The  executors  have 
not  applied —under  ord.  17,  r.  4 — for  an  order  that 
the  proceedings  should  be  continued  in  their  names, 
and  are  therefore  not  entitled  to  be  heard.  Under 
ord.  42,  r.  23,  where  any  change  has  taken  place  by 
death  in  the  parties  entitled  to  execution,  the  party 
alleging  himself  to  be  entitled  to  execution  may  apply 
for  leave  to  issue  execution  accordingly;  but  an 
injunction  is  not  a  form  of  execution  as  defined  by 
ord.  42,  r.  8. 

He  referred  to  Jay  v.  Johnstone,  41  W.  B,  161, 
[1893]  1  Q.  B.  189 ;  Arnison  v.  Smith,  37  W.  B.  405, 
40  Ch.  D.  567. 

C,  Lacy  Smith,  for  the  executors. — ^This  is  a  case 
in  which  it  is  '*  just  and  convenient"  (see  Judicature 
Act,  1873,  s.  25,  sub-section  8)  that  the  injunction 
should  be  granted,  otherwise  the  defendant  can  deal 
with  the  property  pending  the  executor's  appeal 
against  the  refusal  to  appoint  the  receiver,  and  there- 
fore if  that  appeal  succeeds,  the  appointment  of  a 
receiver  will  be  valueless. 

Wills,  J.— I  think  this  is  a  clear  case.  The  law  is 
thatapersonalactionabates  on  thedeathof  the  plaintiff, 
and  the  action  is  gone  unless  it  is  revived  or  unless  there 
is  some  rule  which  gives  to  persons  who  are  entitled  to 
succeed  to  the  assets  of  a  judgment  creditor  a  right 
to  be  heard  in  the  action,  although  they  are  not 
parties  to  it.  If  the  present  applicants  have  any 
right  to  be  heard  at  all  it  must  be  under  ord.  42,  r. 
23,  which  gives  to  executors  a  right  to  ask  for  execu- 
tion on  their  testator's  judgment.  In  the  present 
case,  however,  the  executors  are  not  asking  for  leave 
to  issue  execution,  but  for  the  appointment  of  a 
receiver  of  the  defendant's  interest  under  a  will.  It 
is  not  as  if  ord.  42,  r.  23,  stood  alone.  The  term 
'*  writ  of  execution  "  is  defined  by  ord.  42,  r.  8,  and 
does  not  include  the  appointment  of  a  receiver,  and 
although  the  preceding  rules  deal  with  various  methods 
by  which  property  can  be  taken  in  execution,  yet  in 
none  of  them  is  there  any  mention  of  the  appoint- 
ment of  a  receiver. 

I  admit  that  if  there  was  in  this  case  jurisdic- 
tion to  appoint  a  receiver,  then  the  court  might 
also  grant  an  injunction,  but  unless  the  executors  can 
show  that  their  api^cation  for  a  receiver  comes  with- 
in the  meaning  of  execution,  and  in  my  opinion  they 
cannot  do  so,  they  have  no  locus  standi  at  all,  and 
there4s,  therefore,  no  person  before  the  court  entitled 
to  ask  for  an  injunction. 

The  order  was  right  as  to  the  refusal  to  apfNoint  a 
receiver,  but  so  &  as  it  grants  an  injunction  it 
cannot  be  sustained. 

Grantham,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  defendant,  Warriner  &  Kinch, 

Solicitor  for  the  executors,  Pope,  for  H,  R,  Jones, 
Wandsworth. 
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HH.  CT.     BEO.  (ok  PBOSECUnON  OF  THE  GUABDIANS  OF  NoBWIOH)  V.  BOUNOBROKE  AKD  OtHEBS.    Hh.  Ot. 


(Cave  and  Wright,  JJ.)  j  ^^^'  ]'  ^^^^' 

Beg.  (on  the  fbosecution  of  the  Guabdians  of 

THE  POOB  OF  THE  CiTY  OF  NoBWICH)  V.  BOLING- 

bboke  and  Othebs.  (a.) 

Justices — Jurisdiction  —  Justices  in  special  sessions  — 
Appeals  against  poor  rates — Justices  rated  for  same 
parish  where  appeal  arose — Disqualification  of  justices 
to  hear  appetJs— 16  Geo,  2,  c.  18,  m.  1,  3 ;  21  &  28 
Vict»  c.  39  ( Union  Assessment  Committee  Amendment 
Acty  1864),  s.  6. 

Section  1  of  16  Oeo.  2,  c.  IS  has  not  been  affected  or 
repealed  by  section  6  of  the  Union  Assessment  Committee 
Amendment  Act^  1864,  but  still  remains  in  force,  and  the 
jurisdiction  given  to  justices  under  tlie  section  of  the 
earlier  Act  has  not  been  taken  auxiy  by  the  later  Acty  so 
thai  justices  in  special  sessions  can  sit  to  hear  appeals 
against  rates,  notwithstanding  tJiat  such  justices  are  them' 
selves  nUepayers  in  the  parish  in  which  the  rate  appealed 
against  was  made, 

Bule  oalling  on  justioes  of  the  peace  for  the  dty  of 
Norwich  and  Joseph  Paol  to  show  cause  why  a  writ 
of  certiorari  should  not  issue  to  remove  into  ^e  High 
Court  an  order  made  by  the  justices  at  a  special  ses- 
sions for  hearing  appeius  against  rates  for  the  parish 
of  Norwich,  upon  an  appe^  bv  the  said  Joseph  Paul 
against  a  rate  made  for  the  relief  of  the  poor  of  the 
parish. 

The  rule  was  obtained  at  the  instance  of  the 
guardians  of  the  poor  of  the  Norwich  Incorpora- 
tion, the  city  of  Norwich  being  one  parish  by  virtue 
of  section  88  of  the  Norwich  Corporation  Act,  1889. 

The  rule  was  granted  on  two  grounds:  (1)  That 
the  appeal  to  the  special  sessions  was  out  of  time,  as 
not  bem^  to  the  next  practicable  sessions;  and  (2) 
that  the  justices  were  disqualified  by  reason  of  their 
being  ratepayers  of  the  same  parish. 

The  first  point  was  argued  but  not  decided,  as  it 
was  ultimately  arranged  that  the  case  should  be  tried 
at  the  quarter  sessions  upon  its  merits,  as  notice  of 
appeal  from  the  special  sessions  had  already  been 
given,  and  the  prosecutors  undertook  not  to  raise  the 
objection  as  to  the  appeal  to  special  sessions  being 
out  of  time. 

The  board  of  guardians  for  the  parish  of  Norwich 
made  a  valuation  list  and  supplemental  lists  for  the 

Jarish.  In  one  of  these  supplemental  lists  Mr. 
oseph  Paul  had  his  assessment  increased,  and  this 
increase  was  confirmed  by  the  assessment  committee. 
He  thereupon  appealed  to  a  special  sessions  held  for 
the  hearing  of  appeals  against  rates,  and  at  this 
special  sessions  objection  was  taken  on  behalf  of  the 
assessment  committee  tiiat  the  appeal  to  the  special 
sessions  was  out  of  time  as  not  being  to  the  next 
practicable  sessions,  and  that  the  justices  were  all 
disqualified  for  hearing  the  appeal,  as  beine  rate- 
payers of  the  parish  of  Norwich  in  which  t£e  rate 
appealed  against  was  made. 

Upon  this  some  of  the  justices  retired,  but  some 
sat  and  disposed  of  the  appeal.  They  overruled  the 
objections,  and  in  the  resiut  lowered  the  assessment, 
and  notice  of  appeal  to  the  quarter  sessions  was 
given.  The  justices  who  heard  this  appeal  were  all 
ratepayers  of  the  parish  of  Norwich  in  which  the 
rate  appealed  against  was  made. 

Section  1  of  16  Geo.  2,  c.  18  provides :  «  That  it 
shall  and  majr  be  lawful  to  and  for  all  and  every 
justice  or  justioes  of  the  peace  ...  to  make,  do, 
and  execute  all  and  every  act  or  acts,  matter  or 
matters,  thing  or  things  appertaining  to  their  office 

(a.)  Beported  by  Rir  Shebston  Baxeb,  Barrister- 
at-La\v. 


as  justice  or  justioes  of  the  peace,  so  far  as  the  same 
relates  to  the  laws  for  the  relief,  maintenance,  and 
settlement  of  poor  persons,  for  passing  and  punishing 
vagrants,  or  to  any  other  laws  concerning  parochial 
taxes,  levies,  or  rates;  notwithstanding  any  aooh 
justice  or  justioes  is  or  are  rated  to  or  chargeable 
with  the  taxes,  levies,  or  rates  within  anv  such  parish, 
township,  or  place  affected  by  any  such  act  or  aoti 
of  such  justice  or  justices  as  aforesaid." 

Section  3  provides:  *' Provided  always  that  this 
Act,  nr  anything  therein  contained,  shall  notauthotise 
or  empower  any  justice  or  justioes  of  the  peace  for 
any  county  or  rimng  at  large  to  act  in  the  determina- 
tion of  any  appeal  to  the  quarter  sessions  for  any  such 
county  or  riding  from  any  order,  matter,  or  thing 
relating  to  any  sudi  parish,  township,  or  place  wb&n 
such  justice  or  justices  of  the  peace  is  or  are  so 
char||^,  taxed,  or  chargeable  as  aforesaid,  anything 
herein  contained  to  the  contrary  notwithstanding." 

Section  6  of  the  Union  Assessment  Comnutlee 
Amendment  Act,  1864  (27  &  28  Vict  c  39),  inx>rid«: 
"No  justice  of  the  peace  shall  be  disquaJified  for 
acting  in  the  determination  of  any  appeal  against  a 
poor  rate  at  anv  quarter  or  special  sessions  l^  reason 
of  such  justice  bemff  rated,  or  being  liable  to  be  rated, 
in  some  other  parish  in  the  union  than  that  for  which 
the  rate  appeakd  against  is  made." 

Macmorran  and  Ernest  Wild,  for  the  justices,  showed 
cause  against  the  rule. — ^The  justices  here  were  quali- 
fied to  act  in  the  hearing  of  the  appeal  to  the  special 
sessions,  notwithstanding  that  they  were  ratepaveis 
of  the  parish.  Section  1  of  16  Geo.  2,  c.  18  is  dear 
upon  the  point,  and  gives  them  a  qualification  here, 
and  that  this  is  so  appears  from  the  case  of  Bex  t. 
Justices  of  Essex,  5  M.  &  Sel.  513.  The  jurisdiction 
so  given  by  the  Act  of  Gteo.  2  is  not  taken  away  by 
27  &  28  Vict.  c.  39,  s.  6. 

Poland,  Q,C,,  and  Poyser,  in  sappwt  of  the  rule.— 
There  can  be  no  doubt,  and  we  admit,  that  the  Act 
of  G^.  2  gave  jurisdiction  in  a  case  of  this  kind,  hat 
we  rely  on  section  6  of  the  Act  of  1864  as  disquali- 
fying the  justices  here.  That  section  does  not  dis- 
qualify in  express  terms,  but  it  does  so  by  implication, 
tor  it  gives  jurisdiction  to  justices  to  hear  appeals 
which  arise  in  some  other  parish  of  the  same  union, 
and  that,  by  implication,  imposes  a  disqualification 
where  they  are  acting  in  the  hearing  ox  an  Bippeel 
which  has  arisen  in  the  same  parish  in  which  tiiey  are 
rated. 

Cave,  J. — ^I  think  we  ought  to  say,  with  regard 
to  the  jurisdiction  of  the  justices,  that  we  entertain 
no  doubt  that  jurisdiction  was  given  by  the  Act  of 
Geo.  2,  and  that  the  Act  of  1864  does  not  take  it 
away,  either  in  express  terms  or  by  implication ;  and 
therefore  these  justices  have  the  junsdictaon  they 
claim  to  have. 

Wbioht,  J.— I  am  of  the  same  opinion.  The  only 
importance  of  the  point  is  that  some  of  the  text-books 
on  the  subject  seem  to  think  there  is  a  disqualiftcatiofi 
here.  I  think  that  is  wrong.  I  tdiink  that,  so  far  ai 
special  sessions  or  petty  sessions  are  ocmcerned,  there 
is  no  disqualification  by  reason  of  ^e  justices  being 
ratepayers  of  the  pari^.    As  to  quarter  nossionii  I 


give  no  opinion ;  but,  apart  from  quarter 
appears  to  me  that  the  Act  of  Qeo.  2  is,  and  ] 
general. 

Bule  discharged,  without  costs,  on  the  under 
standing  that  the  case  was  to  be  heard  at  the  quarter 
sessions  on  its  merits. 

Solicitors  for  the  proseoution,  G,  F,  HwUon^  Mat- 
thew,  <fc  Co.,  for  Cross,  Barnard,  db  Cross^  Korwioh. 

SoUcitoiB  for  the  justioes,  Crowders  ^  Ffsori,  for 

W.  R.  Cooper,  Norwich. 
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Privy  CoTJif OIL 


Habvet  v.  Facet. 


Privy  Council. 


¥rtbs  OToumtl. 

July  4.  29,  1893. 
Habvey  v.  Facey.  (a.) 
[On  appeal  from  the  Supreme  Court  of  Jamaica.) 

Vendor  and  purchaser — Contract — Negotiation — Income 
pletenesa — Telegram. 

The  mere  eicUement  hy  a  vendor  of  the  lowest  price  at 
vhich  he  will  sell  contains  no  implied  contract  to  sell  at 
that  price  to  the  persons  making  the  inquiry, 

Aftpellant  telegraphed  to  the  respondent  **  Will  you  sell 
B,  H.  P,  f  Telegraph  lowest  cash  price — answer  paid,*^ 
To  which  respondent  replied,  **  Lowest  price  for  B,  H,  P. 
£900  ** ;  and  thereupon  appellant  sent  a  telegram  agree- 
ing to  buy  for  the  above  sum. 

Held,  that  there  was  no  completed  contract;  the  re- 
spondent  woiUd  be  bound  as  to  the  lowest  price  he  would 
accept,  hut  no  further. 

This  was  an  appeal  from  a  decree  of  the  Supreme 
Court  of  Jamaica.  The  action  was  brought  for  the 
specific  performance  of  an  alleged  agreement. 

The  facts  are  given  in  their  lordships*  judgment. 

Sir  Horace  Davey,  Q,C,,  and  F,  Saffonl,  for  the 
appellants. 

Farwell,  Q,C,,  and  Stewart  Smith,  for  the  re- 
spondents. 

!nie  judgment  of  their  lordships  (Lord  Hebsohell, 
L.C.,  and  Lords  Watson,  Hobhouse,  Macnaqhten, 
MoBBis,  and  8hand),  was  delivered  by 

Lord  MoBBis. — ^The  appellants  instituted  an  action 
against  the  respondents  to  obtain  specific  performance 
of  an  agreement  alleged  to  have  been  entered  into  by 
the  respondent  Larchin  M.  Facey  for  the  sale  of  a 
property  named  Bumper  Hall  Pen.  The  respondent 
L  M.  Facey  was  alleged  to  have  had  power  and 
authority  to  bind  his  wife,  the  respondent  Adelaide 
Facey,  in  selling  the  property.  The  appellants  also 
•ought  an  injunction  agamst  the  Mayor  and  Council 
of  Snffston  to  restrain  them  from  taking  a  convey- 
ance of  the  property  from  L.  M.  Facey. 

The  case  came  on  for  hearing  before  Curran,  J., 
who  dismissed  the  action  with  costs,  on  the  ground 
that  the  agreement  alleged  by  the  appellants  did  not 
disclose  a  concluded  contract  for  the  sale  and 
purchase  of  the  property.  The  Court  of  Appeal 
rerersed  the  judgment  of  Curran,  J.,  and  dedared 
that  a  binding  agreement  for  the  sale  and  purchase  of 
the  property  had  been  proved  as  between  the 
appellants  and  the  respondent  L.  M.  Facey,  but  that 
the  appellants  had  faded  to  establish  that  the  said 
L.  M.  Facey  had  power  to  sell  the  said  property 
without  the  concurrence  of  his  wife,  the  said  Adelaide 
Facey,  or  that  die  had  authorized  him  to  enter  into 
the  agreement  relied  on  by  the  appellants,  and  that 
the  agreement  could  not  therefore  be  specifically 
performed ;  and  the  court  ordered  that  the  appellants 
should  have  40s.  for  damages  against  L.  M.  Facey  in 
respect  of  the  breach  of  the  agreement,  with  costis  in 
hodi  courts  against  L.  M.  Facey  in  respect  of  the 
breach  of  the  agreement. 

The  ai^pellants  obtained  leave  from  the  Supreme 
Court  to  appeal  to  Her  Majesty  in  Council,  and 
afterwards  obtained  special  leave  from  Her  Majesty 
in  Gomidl  to  appeal  in  respect  of  a  point  not  included 
in  the  leave  granted  by  the  Supreme  Court,  but  the 
Order  in  Council  provided  that  the  respondents 
should  be  at  liberty  at  the  hearing,  without  special 

(tt.)  Reported  by  Chablss  H.  Gbapton,  Esq.,  Bar- 
rister-at-Law. 


leave,  to  contest  the  contract  alleged  in  the  pleadings 
and  affirmed  by  the  Court  of  Appeal. 

The  appellants  are  solicitors  carrying  on  business 
in  partnership  at  Kingston,  and  it  appears  that  in  the 
beginning  of  October,  1891,  negotiations  took  place 
between  the  respondent  Ij.  M.  Facey  and  the  Im^yor 
and  Council  of  Kingston  for  the  sale  of  the  property 
in  question ;  that  Facey  had  offered  to  sell  it  to  them 
for  the  sum  of  £900,  that  the  offer  was  discussed  by 
the  councdl  at  their  meeting  on  the  6th  of  October, 
1891,  and  the  consideration  of  its  acceptance  deferred ; 
that  on  the  7th  of  October,  1891,  L.  M.  Facey 
was  travelling  in  the  train  from  Kingston  to  Porus, 
and  that  the  appellants  caused  a  telegram  to  be  sent 
after  him  from  Kingston  addressed  to  him  '*on  the 
train  for  Porus,"  in  the  following  words : —  **  Will  you 
sell  us  Bumper  Hall  Pen  ?  Telegraph  lowest  cash  price 
— answer  paid";  that  on  the  same  day  L.  M. 
Facey  rephed  by  telegram  to  the  appellants  in 
the  following  words: — ** Lowest  price  for  Bumx>er 
Hall  Pen  £900";  that  on  the  same  day  the 
appellants  replied  to  the  last-mentioned  telegram 
by  a  telegram  addressed  to  L.  M.  Facey  **on 
train  at  Porus "  in  the  words  following : — "  We 
agree  to  buy  Bumper  Hall  Pen  for  the  sum  of  nine 
hundred  pounds  asked  by  you.  Please  send  us  your 
title  deed  in  order  that  we  may  get  early  possession." 
The  above  telegrams  were  duly  received  by  the 
appellants  and  by  L.  M.  Facey. 

In  the  view  their  lordships  take  of  this  case,  it 
becomes  unnecessary  to  consider  several  of  the 
defences  put  forward  on  the  part  of  the  re- 
spondents, as  their  lordships  concur  in  the  judg- 
ment of  Curran,  J.,  that  uiere  was  no  concluded 
contract  between  the  appellants  and  L.  M.  Facey 
to  be  collected  from  the  aforesaid  telegrams.  The 
first  tcdegram  asks  two  questions.  The  first  ques- 
tion is  as  to  the  willingness  of  L.  M.  Facey  to  sell 
to  the  appellants ;  the  second  question  asks  the 
lowest  price,  and  the  word  '*  telegraph "  is  in  its 
collocation  addressed  to  that  second  question  only. 
L.  M.  Facey  replied  to  the  second  question  only,  and 
gives  his  lowest  price.  The  third  telegram  from  the 
appellants  treats  the  answer  of  L.  M.  Facey  stating 
his  lowest  price  as  an  unconditional  offer  to  sell  to 
them  at  the  price  named.  Their  lordships  cannot 
treat  the  telegram  from  L.  M.  Facey  as  bindiuK  him 
in  any  respect,  except  to  the  extent  it  does  by  its 
terms,  viz,  the  lowest  price.  Everything  else  is  left 
open,  and  the  reply  telegram  from  the  appellants 
cannot  be  treated  as  an  acceptance  of  an  offer  to  sdl 
to  them ;  it  is  an  offer  that  required  to  be  accepted 
bv  L.  M.  Facey.  The  contract  could  only  be  com- 
pleted if  L.  M.  Facey  had  accepted  the  appellants' 
hist  telegram.  It  has  been  contended  for  the 
appellants  that  L.  M.  Facey's  telegram  should  be 
refkd  as  saying  *'  Tes  "  to  the  first  question  put  in  the 
appellants'  tdegram,  but  there  is  nothing  to  support 
that  contention.  L.  M.  Facey's  teleg^ram  gives  a  pre- 
cise answer  to  a  precise  question,  viz.,  the  price.  The 
contract  must  appear  by  the  telegrams,  whereas  the 
appellants  are  obliged  to  contend  that  an  acceptance 
of  the  first  question  is  to  be  implied.  Their  lordships 
are  of  opinion  that  the  mere  statement  of  the  low^ 
price  at  which  the  vendor  would  sell  contains  no 
implied  contract  to  sell  at  that  price  to  the  persons 
mfddng  the  inquiry.  Their  lordiships  will,  therefore, 
humbly  advise  lier  Majesty  that  the  judgment  of  the 
Supreme  Court  should  be  reversed  and  the  judgment 
of  Curran,  J.,  restored.  The  appellants  must  pay  to 
the  respondents  the  costs  of  the  appeal  to  the 
Supreme  Court  and  of  this  appeal. 
jSolicitors  for  the  appellants,  Tippetts  &  Son, 
Solicitors  for  the  respondents,  Worthington,  Evane, 
&  Son, 
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CouBT  OF  Appeal. 


LONa  V.  CliABKB  AND  ANOTHER. 


CoTTBT  OF  Appeal. 


dtontt  cf  Appeal* 

From  Q.  B.  Div.       \ 
(Lord  Esher,  M.E.,  and  J  Nov.  16. 

Lopes  and  Kay,  L. JJ.) ) 

LoNO  v.  Clabke  and  Anothbr.  (a.) 

Landlord  and  tenanl^Distresa  for  rent — Getting  over 
yard  wall — Ill^ality. 

A  laiuUord'e  hailif,  being  employed  to  distrain  in  a 
house  for  rent  in  arrear,  went  through  the  adjoining 
house  and  into  the  yard  aJt  the  back,  and,  having 
cliTnbed  over  the  wall  separating  it  from  the  yard 
of  the  house  in  which  he  was  directed  to  distrain,  entered 
the  house  by  an  open  window  and  distrained  there. 

Held,  that  the  climbing  over  the  wall  was  not  illegal, 
and  that  the  distress  was  lawful, 

Eldridge  v.  Stacey,  12  W.  R.  51,  15  C,  B,  N.  S. 
458,  approved. 

Scott  V.  Buckley,  16  L.  T.  N.  8.  573,  overruled. 

Appeal  from  the  judgment  of  Collins,  J.,  at  the 
trial  without  a  jury  of  an  action  to  recover  damages 
for  trespass  in  lev^ng  a  distress  for  rent. 

The  defendant  Clarke  was  the  landlord  of  a  house 
in  London  which  was  let  to  a  tenant.  The  rent  being 
in  arrear,  the  landlord  employed  a  bailiff  to  distrain. 
The  bailiff  went  through  the  next  door  house  into  the 
yard  at  the  back,  and  then  climbed  over  the  wall, 
which  was  about  five  feet  high,  into  the  back-yard  of 
the  house  in  which  he  was  directed  to  distrain,  and 
entered  the  house  by  means  of  an  open  window.  He 
thero  seized  certain  goods  which  belonged  to  the 
plaintiff  under  a  bill  of  sale,  the  plaintiff  having  at 
the  time  a  man  in  possession.  The  plaintiff  contended 
that  the  distress  was  illegal  owmg  to  the  bailiff 
having  climbed  over  the  wall  of  the  yard.  The 
learned  judge  held,  upon  the  authority  of  Eldridge  v. 
Stacey,  12  W.  E.  51,  15  C.  B.  N.  8.  458,  that  the 
distress  was  not  illegal,  and  gave  judgment  for  the 
defendant. 

The  plaintiff  appealed. 

Cababe,  for  the  plaintiff.— The  bailiff  could  only 
enter  the  demised  premises  for  the  purpose  of  dis- 
tndmng  by  the  usiud  mode  of  entrance.  This  wall 
eadosed  the  curtilage,  and,  being  five  feet  high,  was 
intended,  not  as  a  mere  boundary  line,  but  to  prevent 
people  having  access  to  the  premises.  The  curtilage 
is  part  of  the  house.  It  would  pass  tmder  a  convey- 
ance of  the  house,  and  is  included  in  the  word 
*' house''  under  the  Lands  Clauses  Act:  Barnes  v. 
Southsea  Railway  Co.,  32  W.  B.  976,  27  Ch.  D.  536. 
A  landlord  can  only  enter  the  curtilage  by  the 
ordinary  modes  of  access.  The  landlord's  bailiff 
could  not  have  broken  open  a  door,  if  thero  had  been 
one,  in  the  wall  of  the  yard.  The  test  is  whether  the 
landlord  has  entered  by  the  ordinary  way :  Ryan  v. 
Shilcock,  7  Ex.  72 ;  Nash  v.  Lucas,  L.  B.  2  a  B.  590. 
The  prohibition  against  breaking  only  comes  in  as  a 
limitation  upon  the  landlord's  nght  to  enter  by  the 
ordinary  way.  Thero  may  be  two  outer  doors,  the 
outer  door  or  gate  of  the  curtilage,  and  the  outer 
door  of  the  building  within  it.  In  Eldridge  v.  Stacey 
the  Court  of  Common  Pleas  held  that  a  bailiff  mieht 
climb  over  the  back  garden  fence  of  a  house  in  oraer 
to  distrain.  It  does  not  appear  that  the  garden  thero 
was  part  of  the  curtilage;  but  if  it  was  that  case 
was  wrongly  decided.  In  the  subsequent  case  of 
Sa^tt  V.  Buckley,  16  L.  T.  N.  S.  573,  Byles,  J.,  who 
was  a  party  to  the  decision  in  Eldridge  v.  Stacey,  held 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Barrister-at- 
Law. 


at  Nisi  Prius,  after  consulting  the  other  memben  of 
the  court,  that  it  was  illeg^  for  a  bailiff  to  dimb  orer 
a  wall  at  the  back  of  the  house,  and  thus  to  gain 
access  to  the  house.  The  entrance,  therofore,  wis 
illegal,  and  the  defendants  wero  guilty  of  trespaai. 

He  also  referred  to  Semayn^s  case,  1  Sm.  L.  C,  9Ui 
ed.,  p.  115 ;  Penton  v.  Browne,  1  Sid.  186 ;  Broum  v. 
Qlenn,  16  Q.  B.  254 ;  American  Concentrated  Mud  Co. 
V.  Hendry,  62  L.  J.  Q.  B.  388,  41  W.  E.  Dig.  102. 

Jelf,  Q.C.,  and  T.  L.   Wilkinson,  for  the  landlord, 
and 
C.  C.  Scott,  for  the  bailiff,  wero  not  called  upon. 

Lord  Esher,  M.E. — In  dealing  with  the  law  of 
distress,  the  word  house  is  used  in  its  ordinary  meaning 
and  not  in  its  conveyancing  sense.  For  instance,  no 
one  in  ordinary  lang^uage  would  call  the  stable  a  part 
of  the  house.  What,  then,  is  the  law  applicable  to 
a  distress  for  rent  P  The  law  gives  a  landloxvl  to  whom 
rent  is  due  a  right  to  do  that  which,  if  anybody  else 
did  it,  would  amount  to  a  tren>ass.  If,  therefore,  the 
landlord's  bailiff  was  entitled  to  do  what  he  did 
hero,  thero  was  no  trespass.  If  a  landlord  goes  into 
a  house  which  he  has  let  to  a  tenant,  to  difi^ain  for 
rent,  he  does  that  which  in  anyone  else  would  be  a 
trespass.  In  the  same  way,  if  the  landlord  walb 
across  the  tenant's  land  to  get  to  the  house,  he  doei 
not  commit  a  trespass,  though  it  would  be  a  trespasi 
if  done  by  anyone  else.  The  question,  then,  is.  What 
limitation  has  the  law  impeded  upon  the  right  of 
the  landlord  to  go  into  a  house  and  distrain  P  The 
only  limitation  is  that  he  cannot  break  in.  If  he 
can  ffet  in  without  breaking  he  can  go  in  and  distrun, 
and  his  going  in  in  that  way  will  not  be  a  trespasB. 
We  must  now  see  how  that  law  has  been  implied. 
The  only  ordinary  mode  of  entering  a  house  is 
through  the  door.  But  thero  is  another  obvious  way 
of  entering  without  breaking,  and  tiiat  is  through  an 
open  window.  Thereforo  a  landlord  can  get  into  a 
house  through  an  unfastened  door  or  open  window 
for  the  purpose  of  distraining  without  committing 
a  trespass,  oecause  he  does  not  break  anything. 
So,  too,  the  landlord  may  enter  through  a  hcue 
in  the  w^,  if  thero  is  one,  provided  he  breab 
nothing.  That  law  has  been  applied  not  only 
to  a  house,  but  also  to  any  building,  such,  for  instance, 
as  a  warehouse,  a  stable,  taid  a  bam.  If  a  building  u 
within  a  curtilage,  it  has  oeen  held  that,  though  Uie 
landlord  gets  into  the  curtilage  without  breaking 
anything,  he  cannot  go  into  the  house  if ,  to  do  so, 
he  has  to  break  anythmg.  That  shows  that  the  fact 
of  the  landlord  being  within  a  curtilage  does  not 
affect  the  case  so  far  as  rogards  the  house ;  and  that 
within  this  law  the  curtilage  is  no  part  of  the  house. 
Thereforo  it  is  not  true  to  say  in  this  case  that  the 
landlord's  bailiff  could  not  go  into  the  house  to  dis- 
train, because  he  first  climbed  over  the  wall  of  the  car- 
tilage. But  even  supposing  that  the  curtilage  is  part 
of  the  house,  the  bailiff  did  not  break  into  the  curtilage. 
He  did  not  break  open  any  door  or  anything  else;  he 
meroly  got  over  the  wall.  I  can  see  no  difference  he- 
tween  that  and  getting  over  the  wall  of  the  house  into 
the  window,  or  placing  a  ladder  from  outside  the 
yard  wall  against  the  house,  and  thus  getting  in  at 
an  open  window.  In  my  opinion  the  decision  in 
Eldridge  v.  Stcuxy  was  perfectly  right.  In  American 
Concentrated  Must  Co.  v.  Hendry  the  question  arose  as  to 
what  was  the  outer  door  of  the  warehouse,  and  we 
held  that  the  door  of  the  warehouse,  not  the  gate  of 
the  yard,  was  the  outer  door  of  the  warehouse.  It  if 
impossible  to  think  that  Byles,  J.,  in  Scott  v.  Buddeji 
decided  contrary  to  Eldridge  v.  Stacey,  and  therefore 
some  fact  must  have  been  omitted  from  the  report  of 
that  case  which  would  account  for  the  deoiaioii.  Thii 
appeal  must  thereforo  be  dismissed. 
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Court  of  Afpsaii. 


PAPi  V.  Wbstaoott. 


OOXTBT  OF  ApPBAL. 


LoFES,  L.  J. — I  am  of  the  same  opinion.  A  land- 
lord may  enter  the  demised  premises  to  levy  a  distress 
without  committing  a  trespass  if  he  does  not  break 
open  an  outer  door  or  window^  He  may  walk  across 
the  garden  or  park  to  get  to  the  building— an  act 
which  would  be  a  trespass  in  any  other  person — ^but 
when  he  gets  to  the  building  he  cannot  break  open 
anything  to  obtain  entry  into  it.  I  include  in  the  word 
"  building  "  a  staUe,  bun,  warehouse,  and  any  other 
building. 

In  this  case  the  question  is  whether  the  landlord's 
bailiff  may  dimb  over  the  wall  enclosing  the  yard  of 
the  house  and  thus  get  to  the  house,  and  then  enter 
it  through  an  untetened  door  or  open  window. 
It  is  clear  to  me  that  he  can.  The  yard  is  not  part  of 
^  house.  It  is  no  more  a  part  of  the  house  thiem  the 
garden  or  park  that  I  have  mentioned  would  be.  The 
bailiff  here  did  not  break  anything,  but  only  climbed 
over  the  yard  walL  This  point  is  not  now  before  the 
court  for  the  first  time,  for  it  came  before  the  court  in 
Eldridge  v.  Stacey,  where  it  was  held  that  there  is  no 
illegdity  in  distraining  for  rent  by  getting  over  a 
fence  and  so  gaining  access  to  the  house  by  an  open 
door.  It  is  impossible  to  imagine  any  two  cases  more 
Btmilar.  Erie,  C.J.,  says:  ''  I  do  not  think  the  dis- 
tress was  rendered  unlawful  by  the  broker  getting  over 
the  fence  " — I  see  no  distinction  between  a  fence  and  a 
wall—'' none  of  the  authorities  cited  warrant  such 
a  conclusion."  That  case  was  decided  in  1863  in  the 
Court  of  Common  Pleas  by  Erie,  C.J.,  Williams, 
Byles,  and  Keating,  JJ.  Then  in  1867  came  the  case 
of  8cM  V.  Buckley y  where  Byles,  J.,  decided  that  to 
get  over  the  wall  at  the  back  of  the  house  was  an 
megal  mode  of  entry.  No  doubt  that  case  is  in 
favour  of  the  plaintiff*.  But  I  cannot  think  that  the 
kamed  judge's  languaee  is  correctly  reported,  or,  if 
it  is,  there  must  have  oeen  some  material  fact  not 
stated  in  the  report  which  led  to  that  decision.  It  is 
impossible  to  tnxnk  that,  within  four  years  after  the 
decision  in  Eldridge  v.  Stacey,  a  decision  in  which  he 
himself  took  yait,  the  learned  judge  would  have 
decided  contrary  to  that  case.  In  my  opinion,  there- 
fore, tins  appeal  should  be  dismissed. 

Kay,  Ii.J. — ^I  agree  with  the  cont-ention  of  the 
plaintiff  to  this  extent,  that  for  many  purposes  the 
cartilage  is  part  of  the  house.  That  is  very  often  so. 
By  the  conveyance  of  a  house  the  curtilage  passes. 
That  is  very  old  law.  Now  if  there  was  a  <u>or  in  the 
waQ  which  surrounded  the  curtilage,  and  the  land- 
lord's bailiff  had  broken  open  that  door,  I  should 
have  thought  that  the  landlord  would  have  exceeded 
his  right,  and  in  accordance  with  the  decision  in  the 
Six  CarpenUr9*  ca$e,  1  Sm.  L.  C,  9th  ed.,  144,  even  if 
the  house  door  had  been  open,  he  would  have  been  a 
trespasser  ab  initio.  It  is  not  necessary,  however,  to 
decide  that  point.  In  this  case  the  bailiff  got  over 
the  wall  which  divided  the  yards  of  the  two  adjoin- 
ing houses.  He  broke  nothing.  Having  thus  got 
into  the  yard,  he  found  a  window  open  and  entered 
the  house  by  it.  I  agree  that  in  anyone  else  the 
getting  over  the  wall  would  be  a  trespass,  and  the 
question  is  whether  the  bailiff  in  getting  over  the 
wall  for  the  pmpose  of  distraining  committed  a 
trespass.  Consider  how  the  matter  stands.  The 
land  belongs  to  the  landlord,  subject  to  the  lease  to  the 
tenant.  The  landlord  has  parted  with  his  right  to 
enter  upon  the  land,  but  the  law  has  always  made  an 
exception  in  his  favour  by  giving  him  a  right  to 
enter  to  distrain  for  rent  in  arrear.  If  there  had 
been  no  wall  enclosing  the  yard,  a  stranger  walking 
into  the  yard  would  be  ft  trespasser.  But  the  land- 
lord would  not  be  a  trespasser  if  he  went  there  for 
the  purpose  of  distraining  for  rent  in  arrear.  Then, 
in  addition  to  that,  does  the  mere  fact  of  the  bailiff 


having  climbed  over  the  wall  make  him  a  trespasser  ? 
For  if  he  is,  he  is  a  trespasser  ah  initio. 

In  November,  1863,  there  was  the  decision  in 
Eldridge  v.  Stacey,  That  was  an  action  for  illegal 
distress,  and  the  court  held  that  the  distress  was  not 
rendered  unlawful  by  the  bailiff  getting  over  the 
back-garden  fence  and  so  fining  access  to  thehousow 
The  present  case  is  identical  with  that  one,  merely 
substituting  the  word  "wall"  for  "fence."  The 
bailiff  in  that  case  got  over  the  fence  separating  the 
adjoining  gardens.  Here  the  bailiff  got  over  the  wall, 
which  was  about  five  feet  high,  separating  the  two 
adjoining  yards.  There  seems  to  me  to  be  no  differ- 
ence between  the  two  cases.  The  Lord  Chief  Justice 
states  the  law  thus:  "I  do  not  think  the  distress 
was  rendered  unlawful  by  the  broker  getting  over  the 
fence,"  and  the  other  judges  agreed.  With  that  view 
of  the  law  I  concur.  Three  and  a  half  years  later 
came  the  decision  in  Scott  v.  Buckley.  That  was  a 
Nisi  Prius  decision  of  Byles,  J.,  but  as  it  stands  it  is 
contrary  to  Eldridge  v.  Stacey,  and  it  is  material  to 
observe  that  it  was  ^  decision  of  a  judge  who  had 
been  a  parly  to  the  decision  in  Eldridge  v.  Stacey, 
It  is  im|>ossible  to  think  tiiat  Byles,  J.,  intended  to 
dedde  in  any  way  contrary  to  the  decision  in  the 
former  case,  and  I  am  therefore  driven  to  the  conclu- 
sion that  some  fact  must  be  omitted  from  the  report 
which  made  the  learned  judge  distinguish  that  case 
from  the  former  one.  The  only  limitation  which  the 
law  places  upon  the  right  of  the  landlord  to  entor 
and  oistrain  is  tiiat  he  must  not  break  in.  Here  the 
landlord  broke  nothing ;  he  merely  got  over  the  wall, 
and  was  no  more  guuty  of  trespass  than  if  he  had 
simply  walked  into  the  garden  in  the  absence  of  any 


Appeal  dismissed. 

Solicitor  for  the  plaintiff,  J.  Westcott. 
Solicitors   for   the    defendants.    Noon   ds   Clarke; 
Lockyer  &  Dinn. 


From  Q.  B.  Div.       \ 
(Lindley,  A.  L.  Smith,  [  Nov.  9,  10. 

and  Davey,  Ii.JJ.)     ) 

PAPfi  V.  Wbstaoott.  (a.) 

Principal  and  agent — Auctioneer — Authority  to  receive 
payment  by  cheque — Cheque  dishonoured — Damages. 

C,  was  the  tenant  of  tJie  plaintiff  under  a  lease  which 
restrieted  him  from  assigning  vnth  the  lessor's  consent. 
C.  being  desirous  of  assigning  to  A.,  the  plaintiff  con- 
sented to  grant  him  a  licence  to  do  so,  and  the  matter  was 
put  for  completion  into  the  hands  of  the  defendant,  who 
was  an  auctioneer,  with  instructions  to  prepare  the  neces- 
sary licence,  but  not  to  part  with  it  without  getting  certain 
arrears  of  rent  from  C.  The  defendant  parted  with  the 
licence  {after  it  had  been  signed  by  the  plaintiff)  to  C, 
and  accepted  from  him  a  cheque  for  the  amount  of  the 
rent  in  arrear,  plus  his  own  commission,  drawn  by  C. 
in  favour  of  the  defendant  or  his  order.  The  cheque  was 
dishonoured. 

Held,  that,  there  being  no  evidence  of  usage  to  justify 
the  defmdant,  as  agent  for  the  plaintiff,  in  accepting 
payment  from  C,  by  clieque,  and  the  defendant  not 
having  pursued  the  authority  given  him  by  the  plain- 
tiff not  to  part  with  the  licence  without  getting  the 
rent  in  arrear,  the  plaintiff  was  entiUed  to  recover 
from  the  defendant  the  damage  he  had  sustained  by 
the  defendant's  negligence  in  parting  with  the  licence 

(a.)  Reported  by  Abthub  Lawbbnoe,  Esq.,  Bar- 
rister-at-lAW. 


132 

THE  WEEKLY  REPORTER. 

[Dec.  ao.  18B8.]        VoL  XLH 

CouBT  OF  Appeal. 

Pap^  v.  Westaoott. 

CouBT  OP  Appeal. 

and  accepting  a  cheque  instead  of  cash,  such  damage  being 
what  the  plaintiff  would  have  got  if  the  licence  had  not 
been  so  parted  with — ^i.e.,  the  amount  of  rent  in  arrear. 

Bridges  V.  Garrett,  18  W.  B.  815,  L.  B.  6  C.  P. 
451,  distinguished. 

Decision  of  the  Diyisional  Court  (Oharles  and 
Yaughan  Williams,  JJ.)  affirmed* 

Appeal  from  the  Diyisional  Court  (Charles  and 
Yaughan  Williams,  JJJ. 

In  February,  1891,  Caseley,  the  lessee  of  the  plain- 
tiff, was  desirous  of  selling  llie  demised  premises  to 
one  Auckland,  but  there  was  a  restrictive  covenant 
in  the  lease  which  prevented  Caseley  assigning  the 
premises  without  the  written  licence  of  me  lessor. 
He  accordingly  applied  to  the  plaintiff  for  a 
licence  to  assign  to  Auckland,  and,  the  matter 
being  put  bv  the  plaintiff  in  the  hands  of  Westa- 
cott,  the  defendant,  who  was  an  auctioneer  and 
estate  agent,  a  licence  was  duly  prepared  by  the 
defendant  and  signed  by  the  plamtiff.  An  appoint- 
ment was  made  for  the  completion  of  the  transfer  to 
take  place  on  a  Saturday  in  February,  1891,  at  three 
o'cloclk  in  the  afternoon.  At  that  time  a  quarter's 
rent,  £22  158.,  was  due  and  in  arrear  from  Caseley  to 
the  plaintiff.  The  defendant  was  instructed  not  to 
part  with  the  licence  without  getting  the  arrears  from 
Caseley,  but  it  did  not  appear  that  he  was  instructed 
to  require  payment  in  cash.  Caseley  had  not  always 
paid  his  rent  to  the  plaintiff  in  cash,  but  some- 
times by  cheque.  The  defendant  had  known  Caseley 
some  ten  years,  and  had  no  reason  from  his  own 
experience  to  doubt  his  honesty  and  respectability. 
At  the  meeting  to  complete  the  tiransfer  on  the  Satur- 
day afternoon  Caseley,  Auckland,  and  the  defendant 
were  present.  Auckland  had  not  broiupht  cash,  but 
had  brought  a  cheque  which  he  had  filled  up  in  favour 
of  Caseley  for  the  full  amount  of  the  purchase-money 
(£325) ;  it  was  crossed  with  the  name  of  the  Alliance 
Bank,  with  which  Caseley  was  accustomed  to  have  an 
account,  and  was  handed  to  Caseley,  who,  however, 
did  not  ultimately  pay  it  in  to  any  account  of  his  own 
at  the  bank.  Caseley  had  no  cash,  and  proposed  to 
pay  hia  arrears  by  cheque.  It  was  after  Duiking 
hours.  The  defendant  at  first  demurred  to  taking  a 
cheque  from  Caseley,  but  ultimately  assented  to 
taking  one  drawn  on  a  plain  sheet  of  paper  and 
signed  by  Caseley  for  £25  9s. — t.e.,  the  amount  of 
rent  in  arrear  with  a  small  additional  sum  for  insur- 
ance and  for  the  charge  for  the  licence :  the  cheque 
was  drawn  upon  the  Alliance  Bank  in  favour  of  tiie 
defendant  or  his  order,  and  was  crossed  in  blank.  On 
the  Monday  the  cheque  was  presented  and  dis- 
honoured. Caseley  disappeared,  his  goods  had  been 
removed  from  the  premises,  Auckland  subsequentiy 
entered  into  possession  under  the  assignment.  It  was 
not  clear  upon  the  evidence  how  far  the  defendant 
had  been  warned  that  Caseley  was  not  a  person  to  be 
trusted. 

The  plaintiff  sued  the  defendant  for  £22  158. 
as  damages  for  breach  of  duty  and  negligence  as  his 
agent  in  accepting  a  cheque  instead  of  cash  from 
Caseley,  contrary  to  the  insfcruotions  given  him  by 
the  plaintiff. 

The  judffe  of  the  Bloomsbury  Coimty  Court  (bis 
Honour  Juage  Bacon)  gave  judgment  for  the  plain- 
tiff. 

The  defendant  appealed  from  this  decision,  on  the 
ground  that  there  was  no  evidence  of  breach  of  duty 
or  of  negligence  on  his  part,  or  of  any  damage  to 
the  plaintiff.  The  Divisional  Court  dismissed  that 
appeal. 

From  the  decision  of  the  Divisional  Court  the 
defendant,  by  leave,  appealed. 

A,  Powell^  for  the  appellant. — ^There  was  no  negli- 


gence :  BusseU  v.  Hankey,  6  T.  E.  12 ;  Farrer  v.  lacy, 
HarOand,  &  Co.,  32  W.  R.  196,  25  Ch.  D.  686;  8.c 
on  appeal,  34  W.  B.  22,  31  Ch.  D.  42.  [He  wu 
stopped  by  the  court.] 

A.  P.  Foley,  for  the  respondent. — Farrer  v.  Lac^, 
HarUandy  &  Co,  is  distinguishable,  on  the  groond 
that  no  property  passed.  The  defendant  was  not 
justified  m  taking  a  cheque,  there  is  no  usage  shown 
to  justify  him.  [He  cited  Ex  parte  Pow4l,  In  n 
Matthews,  24  W.  K.  378,  1  Ch.  D.  501 ;  Crawcourv. 
Salter,  30  W.  E.  21,  18  Ch.  D.  30,  54;  Sweeting  y. 
Fearce,  7  C.  B.  N.  S.  449;  Williams  v.  Evans,  14 
W.  B.  330.1  The  damage  is  not  too  remote ;  it  was 
the  reasonable  cons^uence  of  the  defendant's  ad 
that  the  cheque  should  be  dishonoured:  Davis  v. 
Garrett,  6  Bing.  716,  referred  to  in  Lilley  v.  DouhU^ 
day,  7  Q.  B.  D.  510,  29  W.  B.  Dig.  56. 

Fowdl,  in  reply. — ^The  plaintiff's  rights  agaiDst 
Caseley,  though  suspended  when  the  cheque  was 
given,  revived  when  it  was  dishonoured.  He  has 
suffered  no  damage,  because  no  right  whatever  was 
parted  with,  not  even  the  right  to  distrain. 

He  referred  to  Davis  v.  Gyde,  2  A.  &  E.  623,  aod 
Bridges  v.  Garrett,  18  W.  B.  815,  L.  E.  5  C.  P.  451. 

LiNDLET,  L.J. — ^This  case  is  not  free  from  diffi- 
culty, but  I  think  that  when  it  is  thrashed  out  the 
difficulty  will  be  found  to  vanish.  [His  lordship  here 
stated  the  facts.]  The  judge  of  the  coimty  oonit 
based  his  decision  on  what  is  to  be  f  oimd  in  tiie  98th 
paragraph  of  Story  on  Agency.  There  it  is  laid  down 
that  **  an  agent,  authorized  to  receive  payment,  has 
not  an  unlimited  authority  to  receive  it  in  any  mode 
which  he  may  choose,  but  he  is  ordinarily  denned 
entrusted  with  the  power  to  receive  it  in  mcmey 
only."  But  he  seems  to  me  to  have  pressed  that 
passage  too  far;  in  the  202nd  paragraph  there  is 
what  amounts  to  a  qualification  of  the  earlier  artide, 
thus:  ** Where  the  agent  hcM  given  only  the  usual 
credit,  or  has  conducted  himself  accoroing  to  the 
usual  course  of  business,  and  has  employed  the  usoal 
diligence  in  his  agency,  he  will  not  hie  responsible  far 
any  loss  occasioned  by  the  subsequent  insolvency  or 
hraud  of  the  persons  whom  he  has  trusted  or  to 
whom  he  has  sold  the  property  if  at  the  time  of  the 
sale  they  were  in  gooii  credit.  So  if  payment  is 
received  in  the  usual  manner  of  conduotmff  the  like 
business  transactions,  as  by  receiving  a  <£eque  on 
a  bank  from  a  person  in  good  credit  who  should 
become  insolvent  before  the  cheque  oould  be  duly 
presented,  or  by  receiving  the  common  currency 
of  the  coimtry,  which  should  afterwards  beoome 
depredated,  in  each  of  these  cases  the  loss  would  be 
the  loss  of  the  principal  and  not  that  of  the  agent" 
I  assume  it  to  be  the  same  if  the  agent  receives 
money  in  a  way  in  which  it  is  ordinarily  paid  in  this 
country,  and  a  cheque  is  sometimes  an  oroinary  way. 
I  do  not  say  that  a  cheque  is  always  a  proper  way  of 
receiving  money.  Take  the  case  of  a  solioitor  en- 
trusted with  deeds  of  titie  for  the  purpose  of  oarrying 
out  a  transaction  of  sale  of  real  property ;  would  a 
cheque,  in  such  a  case,  be  a  proper  mode  of  receiving 
payment  on  the  sale  P  He  might  accept  a  oheqae  in 
payment  of  the  de^sit,  but  it  would  not  oe  an  ordinaiy 
mode  of  business  if  he  were  to  accept  a  cheque  ix 
the  purchase-money  on  completion  and  part  with  the 
titie  deeds  before  it  was  cashed.  So  that  it  cannot 
be  said  an  agent  is  always  justified  in  aco^ting 
payment  by  cheque  from  a  person  in  g^ood  oreditl 

The  question  in  the  present  case  is  whether  the 
defendant  was  justified  in  parting  with  the  Uoenoe  to 
assign  without  getting  the  rent  which  was  in  airear. 
The  answer,  to  my  mind,  is,  No.  The  defendant  did 
not  get  from  Casdey  a  cheque  which  in  the  ordinaiy 
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oonne  he  oonld  transfer  to  his  prinoipal.  Of  course, 
if  the  cheque  were  cashed  that  would  not  be  material ; 
bat  as  the  cheque  was  not  cashed  it  seems  to  me  that 
be  has  not  pursued  the  authority  with  which  he  was 
entrusted.  It  is  said  by  the  appellant's  counsel  that 
the  decision  we  are  aiming  at  is  not  compatible  with 
Bridges  y.  Oarrett.  But  that  case  turned  upon  the 
iad  of  the  cheque  being  cashed,  and  it  is  so  referred 
to  by  Fry,  J.,  in  Pearson  v.  Sco«,  26  W.  E.  796,  801, 
9  CL  D.  198,  201.  The  question  comes  back.  Did 
the  agent  here  pursue  his  authority?  I  say  he  did  not. 
Then  what  is  the  plaintiff's  loss  ?  It  is  said  that 
be  could  distrain  agsonst  the  incoming  tenant  Auck- 
land. But  I  protest  in  the  strongest  possible  way 
against  any  such  a  suggestion.  The  incoming  tenant 
was  present  at  the  completion  of  the  assignment 
imder  circumstances  whid^  amounted  to  a  repre>en- 
tation  on  the  landlord's  part  that  he  might  safely 
take  possession  and  move  ms  goods  in.  It  would  lie 
an  oittzageous  thing  if  this  court  were  to  give  its 
judicial  authority  to  any  such  a  proposal  as  that 
wbich  has  been  suggested.  The  plaintiff  has  lost 
tbe  money.  His  damages  are  what  he  would  have 
got  if  the  defendant  had  not  parted  with  the  licence, 
in  wbich  case  he  would  have  got  his  rent.  The 
^>peal  must  be  dismissed. 

A.  L.  Smith,  Ij.  J. — I  concur.  I  ask  myself.  What 
is  the  law  which  is  here  to  be  applied  ?  The  duty  of 
the  defendant  was  to  receive  payment  in  money  unless 
there  was  a  usage  to  the  oontnuy,  as  we  find  it  stated 
in  the  passage  which  has  been  referred  to  in  Story 
(m  Agency.  What  the  plaintiff  did  was  practically  to 
say  to  the  defendant.  Do  not  hand  over  tnis  licence  to 
MBign  tin  you  have  got  the  money  from  Caseley.  Is 
there  any  usage  that  in  such  a  case  as  this  the  agent 
Bbonld  receive  payment  otherwise  than  in  cash? 
IWe  is  no  evidence  that  there  is  any  such  usage ; 
thoe  is  evidence  that  the  defendant  had  knowledge 
tiiat  Caseley  was  not  a  good  paymaster;  but  no 
Mage  has  been  proved  that  woula  justify  the  defend- 
ant having  taken  this  cheque.  I  think  the  coimty 
court  judge's  decision  was  right. 

Then  it  is  said  there  are  no  damages  to  the  plain- 
tiff. It  is  even  said  that  the  plaintiff  is  better  off 
intb  the  new  tenant,  with  his  chattels  upon  the  pre- 
mises, than  with  the  old  tenant  without,  and  that  he 
oonld  distrain  on  the  goods  of  the  new  tenant.  I 
think  it  would  be  a  most  unrighteous  thing  if  we 
'Were  to  give  our  sanction  to  such  a  proposition. 

Bayxt,  L.J. — I  agree  in  the  statement  of  the 
general  proposition  of  law,  that  there  is  no  authority 
ior  an  agent  to  receive  payment  on  behalf  of  his  prin- 
cipal otherwise  than  in  cash  in  the  absence  of  any 
uage  to  the  contrary.  In  this  case  there  is  no  evi- 
dence, and  in  my  opinion  there  could  be  none,  to  show 
that  in  such  a  transaction  as  ^e  one  we  have  before 
ns  there  is  any  such  usage  to  the  contrary.  But 
in  the  present  case  no  cheque  was  in  fact  ever  given 
which  belonged  to  the  principal.  The  case  of  Bridges 
T.  OarrtU,  ^viiich  the  appellant  claimed  in  support  of 
his  case,  turned  on  the  fact  of  the  cheque  having  been 
eaabed,  and  I  concur  in  the  comment  made  upon  it 
hy  Fry,  J.,  in  Pearson  v.  Scott.  Here  there  was  no 
payment  to  the  plaintiff  till  the  cheque  was  cashed, 
and  as  the  cheque  was  never  ca^ed  there  was  no  pay- 
ment at  all  to  him.  I  agree  that  the  appeal  must  be 
dismissed. 

As  to  the  question  of  damage,  I  agree  with  what 
the  other  Loitls  Justices  have  said. 

Appeal  dismissed. 

Solidtois,  Haynts  <fc  Claremont;  Barraud,  Reggcy  & 
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Bowen  and  Kay,  L.JJ.)  (  ^       ' 

[and  a  B.  Div.]        ; 
Hannay  &  Co.  AND  Othees  v.  Smurthwaitb  and 
Othebs.  (a.) 

Practice — Parties^Joinder  of  plaintiffs— Breaches  of 
different  contracts  made  with  different  plaintiffs — 
Action  hy  shippers  upon  similar  bills  of  lading — Ordk 
16,  r.  1 ;  ord.  18,  rr.  1,  8;  ord,  71,  r.  2. 

The  plaintiff's  severally  shipped  hales  of  cotton  on  the 
same  ship  for  the  same  voyage,  under  separate,  though 
similar^  bills  of  lading.  In  an  action  against  the  ship- 
owner  for  short  delivery  to  each  of  the  plaintiffs. 

Held  {hy  Lord  Esher,  M.R.,  and  Kay,  L.J. ;  Bowen, 
L.J.,  dissenting),  that,  under  ord,  16,  r.  1,  the  plaintiffs 
might  Join  in  suing  in  one  action,  suhject  to  the  power  of 
the  judge  at  cliamhers  or  the  judge  at  the  trial,  under  ord, 
18,  rr.  1,  8,  if  it  appeared  that  such  causes  of  action 
could  not  he  conveniently  tried  togetJier,  to  direct  separate 
trials  or  to  make  such  other  order  as  might  he  necessary 
for  the  separate  disposal  thereof 

Appeal  from  an  order  of  Mathew,  J.,  at  chambers. 

The  plaintiffs  were  the  shippers  and  consignees  of 
certain  bales  of  cotton  shipped  in  the  defendants' 
steamship  Castleton  at  Galveston,  in  Texas,  for  Liver- 
pool, and  the  action  was  brought  for  non-delivery  of 
certain  of  the  bales.  The  cotton  was  shipped  under 
eight  separate  bills  of  lading  in  similar  form,  the 
shipper  in  each  case  being  different,  and  the  several 
plaintiffs  sued  in  regard  to  their  respective  shipments. 
The  bales  were  described  in  each  bDl  of  lading  as 
"  being  marked  as  per  margin,''  and  each  shipment 
was  differently  marked.  The  statement  of  claim 
alleged  that  on  arrival  of  the  ship  at  Liverpool  there 
were  thirty-three  bales  short,  there  being  a  deficiency 
in  each  shipment,  and  the  plaintiffs  claimed  a  lump 
simi  as  damages,  but  gave  particulars  of  the  marks, 
value,  shippers,  and  consignees  of  each  of  the  bales 
alleged  to  have  been  short  delivered.  The  defendants, 
in  their  statement  of  defence,  besides  alleging  that  all 
the  bales  shipped  were  delivered,  relied  upon  a  clause 
in  the  bills  of  lading  that  the  carrier  should  not  be 
liable  for  loss  or  damage  occasioned  by  causes  beyond 
his  control,  nor  for  errors,  insufficiency,  or  absence  of 
marks,  numbers,  address,  or  description,  nor  for 
accidental  obliteration  thereof ;  and  they  alleged  that 
eighteen  bales  of  cotton  arrived  at  Liverpool  without 
marks,  and  that  they  tendered  these  bales  to  the 
plaintiffs,  who  refused  to  accept  them.  Thereupon 
they  delivered  the  unmarked  bales  to  the  porter,  an 
official  in  the  employment  of  the  docks  boiurd. 

The  defendants  took  out  a  simmions  that  the  action 
should  be  stayed  or  dismissed,  on  the  ground  that  the 
various  plaintiffs  should  have  brought  separate  actions 
in  respect  of  their  respective  claims  (their  cause  of 
action,  if  any,  being  on  separate  contracts)  and  should 
not  have  sued  jointiy  with  each  other.  Mathew,  J., 
refused  to  make  the  order,  holding  that  the 
plaintiffs  could  be  properly  joined  imder  ord.  16,  r.  1. 

The  defendants  appealed. 

Ord.  16,  r.  1  provides: — "All  persons  may  be 
joined  as  plaintiffs  in  whom  the  rignt  to  any  relief 
claimed  is  alleged  to  exist,  whether  jointly,  severally, 
or  in  the  alternative,"  &c. 

June  22,  30. — Bigham,  Q,0.,  and  Joseph  Walton, 
Q.C,  {Pickf ord  with  them),  for  the  defendants.— The 
plaintiffis  here  are  improperly  joined  imder  the  rule, 
as  there  is  no  community  of  interest  in  them,  and 

(a.)  Boported  by  Sir  Shekston  Bakek  and  W.  F. 
Babbt,  Esq.,  Barristers-at-Law. 
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their  claims  do  not  arise  out  of  the  same  transaction. 
They  have  no  common  right,  which  is  necessary  to 
bring  the  case  within  the  rule.  There  are  as  many 
different  rights  as  there  are  plaintiffs,  and  each 
plaintiff  must  rely  solely  on  his  own  bill  of  lading 
and  his  own  contract.  That  being  so,  the  authorities 
show  that  the  case  does  not  come  within  the  rule,  and 
the  plaintiffs  cannot  join  as  they  have  done  here. 

T.  G,  Carver  J  for  the  plaintiffs. — ^The  case  is  within 
the  rule,  and  the  plaintiffs  are  properly  joined.  The 
rule  says  that  judgment  may  be  given  for  such  one  or 
more  of  theplaintiffiB  as  may  be  found  to  be  entitled 
to  relief.  That  clearly  shows  that,  under  the  rule, 
persons  may  be  joined  as  plaintiffs  who  may  finally 
be  found  to  have  no  rights  whatever.  It  is  quite 
common  that  alternative  claims  are  made  in  such  a 
case  as  the  present,  and  as  it  is  doubtful  in  whom  the 
right  exists,  there  would  be  a  failure  of  justice  if  they 
were  not  allowed  to  join  as  in  the  present  case,  as,  if 
each  broufi^ht  his  action  separately  he  might  be 
beaten,  and  so  all  might  be  beaten  in  turn,  almough, 
undoubtedly,  the  right  exists  in  some  or  more  of 
them.  Moreover,  on  the  ground  of  convenience,  the 
plaintiffs  here  ought  to  be  joined,  as  the  whole 
question  can  then  be  tried  in  one  action  instead  of 
having  several  separate  actions. 

He  referred  to  the  following  cases :  Booth  v.  Briscoe, 
25  W.  R.  838,  2  Q.  B.  D.  496;  Oort  v.  Rowney, 
34  W.  B.  696,  17  Q.  B.  D.  625 ;  Sandes  v.  Wildamithy 
[1893]  1  a  B.  771,  41  W.  R.  Dig.  181 ;  Ayscough  v. 
Bullar,  37  W.  E.  629,  41  Ch.  D.  341 ;  Amison  v. 
Smith,  37  W.  R.  405,  593,  41  Ch.  D.  348. 

Pickford  was  not  called  on  to  r^ly. 

Day,  J. — I  am  clearly  of  opinion  that  this  appeal 
must  be  allowed,  and  that  ttds  case  does  not  come 
within  ord.  16,  r.  1. 

About  the  facts  of  the  case  there  seems  to  be  no 
question  or  dispute.  A  number  of  persons  shipped 
goods  on  a.  particular  ship  for  a  particular  voyage, 
and  upon  the  eurival  of  the  ship  the  goods  which  had 
been  shipped  by  these  persons  were  landed  on  the 
quay.  The  number  of  pieces  of  goods  landed  did  not 
appear  to  correspond  with  the  number  of  pieces  stat<ed 
to  have  been  shipped  in  the  bills  of  lading.  There 
was  a  deficiency  between  the  number  of  pieces  set  out 
in  the  various  bills  of  lading  and  the  number  of 
pieces  actually  found  upon  the  quay. 

The  persons  who  had  goods  on  board  this  ship 
thereupon  combine  to  bring  an  action,  whether  a 
joint  action  or  a  several  action,  or  what  sort  of  an 
action,  I  will  not  attempt  to  describe.  The^  combine 
to  bring  this  action  against  the  shipowners  m  order  to 
claim  to  have  the  various  ffoods  described  in  their 
respective  bills  of  lading  delivered  to  them.  The 
shipowners  are  unable  to  deliver  the  whole  of  the 
goods  which  are  described  in  the  bills  of  lading ;  they 
are  in  some  way  or  other  missing  and  are  not  forth- 
coming, and  the  shipowners  are  not  able  to  fulfil  the 
terms  of  the  bills  of  lading. 

The  question  we  have  to  determine  is  whether  the 
action  brought  by  these  persons,  and  said  to  be 
brought  under  ord.  16,  r.  1,  can  be  maintained  or  not. 
I  am  of  opinion  that  it  cannot.  The  rule  provides 
that  all  persons  may  be  joined  as  plaintiffs  **  in  whom 
the  right  to  any  relief  claimed  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative,** 
What  the  '*  alternative,**  is  I  am  at  a  loss  to  under- 
stand. It  is  clear,  to  my  mind,  that  the  word  '*  alter- 
n'ltive  *'  does  not  in  any  way  affect  the  meaning  of  the 
words  "  the  right  to  any  relief.**  That,  in  my  judg- 
ment, is  the  right  arising  out  of  one  transaction.  It 
inay  be  a  joint  right,  or  it  may  be  technically  a  several 
right,  but  it  must  be  some  right  which,  although  it 


may  be  a  joint  right  or  a  sevoral  right,  must  be  one 
ri^ht.  I  am  fortmed  in  that  opinion — ^which,  to  my 
mmd,  is  the  plain  grammatical  meaning — ^by  the 
words  •*  the  right  to  any  relief  " — ^not  "  &e  right  to 
many  reliefs,**  but  "the  right  to  any  reU^**;  tiie 
relief  being  in  respect  of  the  right,  the  one  thing. 

Now,  in  this  case  there  is  no  community  of  interest 
of  any  sort  in  any  legal,  or  in  any  sense.  It  is  per- 
fectly true  that  these  persons  all  shipped  goods  in  the 
same  ship  and  for  the  same  vo^ge,  and  in  that  sense 
there  is  a  common  character  in  them ;  and,  what  is 
probably  more  relied  on,  there  is  a  community  in 
quality  of  Koods,  as  they  each  shipped  cotton.  Bat 
the  princi^e  woidd  have  been  just  as  applicable  if 
one  had  shipped  machinery,  another  com  in  bulk,  and 
another  cotton.  In  my  judgment  there  is  no  oommon 
right  whatever ;  there  is  no  one  ri^^ht  at  all ;  there 
are  a  great  many  different  rights  which  are  essentially 
sevend  rights,  or  there  may  oe  no  right  at  alL  Each 
man  is  entitled  to  recover  in  respect  of  his  own  bill 
of  ladinff*  if  he  is  entitled  to  recover  at  alL  Each 
man,  if  he  has  a  right  at  all,  has  a  several  right,  and 
each  man*s  right  is  dependent  on  his  own  contract 
with  the  shipowners ;  his  own  right  in  respect  of  his 
own  bill  of  lading.  Each  has  entirely  separate  rights 
to  which  the  £ipowners  have  as  many  different 
defences  as  there  are  plaintiffs  seeking  to  establiflh 
their  rights.  The  defences  in  each  case  may  mi- 
doubtedly  be  various  and  there  may  be  separate 
defences  to  each  claim.  So  that  there  is  no  com- 
munity either  of  action  or  any  community  necessarily 
of  defence. 

Now,  that  being  the  case,  is  it  reasonable  that  tiiifl 
rule  should  be  strained  for  the  purpose  of  comprising 
these  particular  actions  ?  I  see  no  reason  whatever 
for  so  straining  the  rule  when  I  thoroughly  understand 
its  due  and  proper  application,  and,  although  I  have 
noticed  this  question  of  convenience,  I  have  done  »o 
for  the  purpose  of  making  more  dear  that  this  case  is 
not  witnin  either  the  woras  or  the  true  spirit  of  this 
rule.  Authorities  have  been  dted,  but,  in  my  opinion, 
none  of  the  authorities  go  to  establish  the  argument 
on  behalf  of  the  pldntiffe.  The  first  case  relied  on  is 
a  case  which,  in  my  judgment,  is  of  an  entirely 
different  character,  the  case  of  Booth  v.  Briscoe.  That 
was  an  action  brought  by  several  persons  who  hap- 
pened to  be  trustees  of  a  charity.  A  libel  had  been 
published,  not  upon  them  individually,  but  affecting 
them  in  their  character  as  a  body — ^that  is  to  say,  in 
respect  of  the  administration  of  a  particular  trust.  It 
did  not  say  that  any  one  of  them  had  done  anything 
wrong  inmvidually,  but  it  said  that  as  trustees  they 
had  mismanaged  the  affiedrs  of  the  charity.  It  was 
held  by  the  court  that  that  was  a  case  within  1^ 
rule,  and  that  an  action  brought  under  ord.  16,  r.  1, 
was  properly  brought.  I  do  not  question  that  in  any 
way,  and  I  see  no  reason  why  I  should  not  submit  to 
that  decision.  It  is  a  decision  given  by  a  distin- 
guished judge,  but  it  is  not  this  case  and  nothing 
approaching  this  case,  and  that  case  is  distinguishable 
not  merely  in  point  of  form  but  in  point  of  substance, 
as  there  there  was  one  libel,  and  the  only  question  was 
whether  it  was  a  case  in  which  co-plaintiffs  could  sue 
jointly  or  not.  That  case,  therefore,  is  no  authority 
for  tbe  suggestion  that  such  rights  of  action  as  these 
plaintiffs  have  can  be  joined. 

The  next  case  is  tne  case  of  Oort  v.  Rotoney,  in 
which  Lord  Esher,  M.B.,  and  Bowen,  L.J.,  gave 
Different  language  is  there  used  by  the 


faster  of  the  Bolls  to  that  which  is  used  by  Bowen, 
L.J.,  with  reference  to  Booth  v.  Briscoe;  but,  if  I 
may  be  allowed  to  say  so,  I  think  Bowen,  L.J.,  put  a 
very  accurate  interpretation  upon  the  case  of  Booth  v. 
Briscoe, 

The  last  case  upon  the  subject  which  is  at  all 
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material  is  the  case  of  Sandes  y.  Wildsmith,  before 
Wills  and  Lawrance,  JJ.,  in  the  Divisional  Court. 
They  gave  a  judgment  upon  the  whole  question,  and 
upon  a  review  of  all  the  cases  cited  to  them,  which, 
to  my  mind,  is  thoroughly  satisfactory.  The  view 
taken  there  is  precisely  the  view  which  I  have  taken 
from  the  beginning  of  the  argimient.  Now,  whatever 
tbe  decision  was  in  Booth  v.  Briscoe,  that  case  is  no 
BQtbority  for  the  application  of  ord.  16,  r.  1,  to  a  case 
of  persons  having  such  rights  as  are  claimed  by  the 
plamtifb  in  this  action,  and  it  is  not  a  case  which  is 
susceptible  of  extension  to  such  a  case  as  the  present ; 
and  I  have  no  hesitation  in  saying  that  it  is  no 
anthori^  whatever  for  the  application  of  ord.  16,  r.  1, 
to  the  circumstances  of  this  case.  I  am  of  opinion, 
therefore,  that  this  appeal  must  be  allowed. 

Collins,  J.,  concurred  upon  the  two  erounds — 
namely,  that  upon  the  true  construction  of  the  rule, 
^  case  did  not  fall  within  the  rule ;  and,  secondly, 
tibftt  even  supposing  it  came  within  the  rule,  it  was 
not  a  case  where  the  court,  in  its  discretion,  ouA^ht 
to  allow  the  plaintiffs  to  join  as  they  had  done  in  uds 
iction. 

Appeal  attowed.  AU  the  plaintiffs  to  he  struck  otU 
earccpt  one,  to  he  chosen  hy  the  plaintiffs  themselves. 

The  plftintiffa  appealed. 

Fifday,  Q,C,,  and  T.  G.  Carver ,  for  the  plaintiflGs. 

Bighorn,  Q.C.,  and  PuJc/ord,  for  the  defendants. 

The  following  authorities  were  referred  to  in 
addition  to  those  cited  in  the  oourt  below :  Forster  v. 
Lawson,  3  Bing.  452 ;  WeUer  v.  Baker,  2  Willes,  414,  2 
Wms.  Saund.  116,  note  (2);  Westhrook  v.  AustrcUian 
Royal  Mail  Steam  Navigation  Co.,  14  C.  B.  113,  2 
W.  B.  Dig.  182;  Spence  v.  Union  Marine  Insurance 
Co,,  16  W.  R.  1010,  L.  B.  3  C.  P.  427 ;  Burstall  v. 
Bey/us,  32  W.  B.  418,  26  Ch.  D.  36. 

Cur,  adv,  wit, 

Aug.  11. — Lord  Esheb,  M.B.— In  this  case  the 
defendants  are  shipowners,  and  their  ship  was  put  up 
in  a  fordgn  port  as  a  general  ship  for  loading  cotton 
for  Liverpool.  Shipments  were  made  by  different 
•hippers  of  cotton,  each  receiving  a  bill  of  lading  in 
whuJi  it  was  stated  that  a  certain  number  of  bales 
were  shipped  with  certain  marks  upon  them,  the 
ihipowners  undertaking  to  deliver  the  b^es  at  liver- 
pooL  The  ship,  being  so  loaded  with  cotton  under 
ainular  bills  of  lading,  arrived  at  Liverpool,  and  so 
far  as  regards  the  bales  shipped  by  the  pontiffs  it  is 
it  is  alleged  that  there  was  a  short  delivery  of  bales 
maj^ed  as  in  the  bills  of  lading.  There  were,  how- 
erer,  some  unmarked  bales  landed  at  Liverpool,  but 
not  enough  to  satisfy  all  the  shippers  and  consignees 
who  were  requiring  bales  marked  as  in  their  bifis  of 
lading.  The  shippers  and  consignees  thereupon  join 
in  bringing  this  action  against  tiie  shipowners  for 
ihort  delivery.  The  shipowners  say  that  they  can 
show  that  every  bale  that  was  shipped  was 
brought  to  Liverpool  and  delivered,  and  they  say 
^at,  if  they  can  show  that,  it  is  an  answer  to 
the  whole  claim  of  the  plaintiffs,  for  either  the 
bales  alleged  to  be  missing  were  not  shipped,  or 
else  they  are  among  the  unmarked  ones  delivered  on 
to  the  quay.  It  is  further  suggested  as  possible  that, 
assmning  that  all  the  shippers  delivered  the  alleged 
number  of  bales  to  the  shipowners  at  the  port  of 
loading,  and  assuming  these  xmmarked  bales  were 
part  of  the  shipments,  the  shipowners  can  say  to 
each  shipper  or  consignee,  we  can  give  you  your 
bales,  and  we  do  so  by  attributing  some  of  the  un- 
marked bales  to  your  shipment;  and  that  if  the 
shipowners  can  divide  the  action,  they  may  then  be 


able  to  say  to  each  plaintiff,  you  have  no  right  to 
give  evidence  as  to  what  happened  to  the  other  ship- 
ments, we  can  attribute  a  number  of  the  immarked 
bales  to  your  shipment ;  and  they  can  then  say  the 
same  to  each  of  the  other  plaintiffs  in  the  other 
actions,  because  in  an  action  bales  are  not  handed 
over,  but  damages  are  given.  Therefore  it  is 
suggested  that  the  shipowners  wish  to  use  these  un- 
ma^ed  bales  for  each  shipper  and  consignee.  That 
is  the  position  suggested.  In  my  opinion  the  ship- 
owners cannot  act  in  that  way.  Each  shipper  can 
say  that  it  is  impossible  to  tell  whether  the  unmarked 
bales  tendered  to  him  are  those  that  he  shipped 
because  other  shippers  are  short  also,  and  then  the 
whole  matter  comes  in.  If  these  were  aU  separate 
actions,  they  would  all  be  entered  for  trial  at  the  same 
time,  and  the  judge  who  tried  them  would  have  to 
hear  all  the  evidence  as  to  all  the  shipments  in  the 
first  action,  and  the  same  with  all  the  others,  the  only 
result  being  a  waste  of  time  and  expense. 

Then  comes  the  question  whether,  notwithstanding 
the  inoonvenience  and  expense,  that  must  be  so  under 
the  rules.  The  shipowners  say  that,  as  against  each 
plaintiff,  the  bales  claimed  were  not  loaded.  They 
cannot  successfully  say  that  as  against  all  the  plain- 
tiffis,  because  some  must  have  loaded  the  unmarked 
bales.  If  any  difficulty  arises  as  to  any  one  plaintiff 
by  reason  of  its  being  proved  that  he  did  not  deliver 
for  shipment  the  bales  mentioned  in  the  bill  of  lading 
to  the  shipowners  for  shipment,  the  judge  will  separ- 
ate his  daim.  It  lies  upon  the  shipowners  to  uiow 
that  aU  the  bales  specifi^  in  the  bills  of  lading  were 
not  shipped.  I  see  no  difficulty  in  the  matter. 
Therefore  the  question  comes  to  this:  Can  the  de- 
fendants compel  the  plaintiffs  to  bring  separate 
actions  ?  Why  the  defendants  desire  to  run  the  risk 
of  having  to  pay  the  costs  of  aU  these  separate 
actions  I  do  not  Know,  Do  the  rules  oblige  us  to  say 
that  tliere  must  be  separate  actions  ?  There  is  no 
doubt  that  there  are  separate  causes  of  action.  The 
claims  are  founded  upon  separate  contracts.  Ord.  16, 
r.  1,  provides  ^at  **all  persons  may  be  joined  as 
plaintiffs  in  whom  the  right  to  any  relief  daimed  is 
alleged  to  exist,  whether  jointly,  or  severally,  or  in 
the  alternative.*'  It  seems  to  me  that  this  case  comes 
within  those  very  words  when  construed  in  a  working 
and  practical  manner.  I  never  will  construe  a  rule 
intended  for  practical  purposes  according  to  its  mere 
language,  if  such  a  construction  will  lead  to  an  absurd 
and  unbusinesslike  state  of  things.  I  should  say  that, 
large  as  the  words  are,  if  the  causes  of  action  were  not 
only  separate  causes  of  action,  but  were  in  respect  of 
totally  distinct  transactions,  it  would  be  absurd  to 
allow  them  to  be  joined  by  different  plaintiffs.  But 
if  all  the  causes  of  action  arise  out  of  me  same  trans- 
action, I  cannot  diminish  the  words  of  the  rule. 
That  gives  rise  to  the  question,  Is  this  suffidentiy  one 
transaction  so  as  to  bring  the  case  within  the  rule  ? 
The  real  ground  of  complaint  is  the  conduct  of  the 
ship  upon  that  voyage.  That  seems  to  me  to  be  one 
transaction,  giving  mfferent  rights  of  action  to  differ- 
ent persons  who  have  shipped  goods  on  that  ship  for 
that  voyage.  That  is  the  construction  I  place  upon 
ord.  16,  r.  1.  If  there  is  any  hardship  in  the  opera- 
tion of  rule  1,  it  is  modified  and  explamed  by  ord.  18, 
r.  8.  I  have  said  that  in  my  view  these  plaintiffs 
may  bring  this  action  against  the  defendants.  By 
ord.  18,  r.  8,  '*  any  defen(&it  alleging  that  the  plain- 
tiff has  united  in  the  same  action  several  causes  of 
action  which  cannot  be  convenientiy  disposed  of 
together,  may  at  any  time  ftpply  to  the  court  or  a 
judge  for  an  order  confining  the  action  to  such  of  the 
causes  of  action  as  may  be  convenientiy  disposed  of 
together" ;  and  rule  1  of  that  order  empowers  the  court 
or  j  udge  to  do  that  of  its  or  his  own  motion.    Order  1 8 
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they  need  not  be  by  or  against  the  same  parties  or  in 
the  same  rights. 

In  Smith  V.  Richardson,  27  W.  E.  320,  4  C.  P.  D.,  at 
p.  1 16,  Denman,  J. ,  adopts  a  note  from  Wilson's  Jndica- 
ttire  Acts :  *'  Order  16,  dealing  with  parties,  assumes 
an  ascertained  subject-matter.  Order  17  (now  18), 
dealing  with  subject-matter,  assumes  ascertained 
parties.  There  must,  therefore,  either  be  identity  of 
siibject-matter,  in  which  case  order  16  gives  ample 
liberty  in  the  dioioe  of  parties,  or  identiinr  of  parties, 
in  which  case  order  17  gives  a  like  liberty  in  the 
choice  of  subject-matter.''  Lord  Belbome,  in  Bur- 
stall  j.Beyf  us,  says  that  ord.  18,  r.  1,  '^  authorizes 
the  joinder,  not  of  several  actions  against  distinct 
persons,  but  of  sevoraL  causes  of  action."  That  case 
decides  that  a  defendant,  against  whom  the  plaintiff 
had  a  distinct  cause  of  action,  could  not  be  joined  in 
an  action  by  the  plaintiff  aeainst  another  defendant, 
when  the  separate  causes  of  action  were  only  histori- 
cally connected. 

It  mav  be  suggested  that  the  effect  of  ord.  18,  r. 
1,  is  only  to  enable  several  plaintiffs  who  together 
initiate  an  action  under  order  16,  when  such  action 
is  properly  constituted  imder  that  order,  to  add  other 
causes  of  action.  But  that  is  not  the  form  of  order 
18.  It  reads,  '*  the  plaintiff  may  unite  in  the  same 
action  several  causes  of  action."  I  confess  I  am 
inclined  to  give  the  widest  effect  to  tiiis  rule  which 
its  words  permit.  The  object  is  to  prevent  the 
necessitjr  oi  a  number  of  separate  actions  where  the 
matters  in  dispute  can  conveniently  be  tried  together. 
If  several  plaintiffs  were  so  ill  advised  as  to  unite 
perfectly  separate  causes  of  action  against  the  same 
or  different  defendants,  the  court  or  a  judge  could, 
and  doubtless  would,  correct  this  under  rule  1  or  8  of 
order  18  at  the  cost  of  such  plaintiffs.  But  there 
may  be  several  causes  of  action  so  connected  that  a 
great  part  of  the  evidence  required  may  be  common 
to  them  all,  or  for  some  other  reason  it  may  be  con- 
venient and  a  saving  of  expense  to  try  them 
together,  and  I  am  inclined  to  bold  that,  accor^Ung 
to  the  fair  construction  of  these  rules,  they  are 
intended  to  enable  this  to  be  done.  If  the  authorities 
of  Booth  V.  Briscoe  and  Oori  v.  Bowney  are  to  be  read 
as  intimating  an  opinion  that  several  causes  of 
action  by  different  plaintiffis  can  be  joined  under 
ord.  16,  r.  1,  alone,  I  should,  with  aU  respect,  differ 
from  that  opinion.  But  under  that  rule,  coupled 
with  ord.  18,  r.  1,  there  is  more  reason  for  holding 
this  to  be  possible.  In  Sandes  v.  WUdsmith  I  do  not 
find  any  rderence  to  ord.  18,  r.  1. 

If  this  is  the  true  effect  of  the  rules  there  still 
remains  the  question  how  the  discretion  given  to  the 
court  by  ord.  18,  rr.  1,8,  should  be  exerosed  in  this 
case.  The  full  number  of  bales  represented  by  all  the 
bills  of  lading  together,  it  seems,  were  not  shipped. 
Of  those  actually  shipped,  some  were  loaded  having 
no  marks  upon  them.  These  have  been  sold  and  their 
proceeds  divided  among  the  several  shippers  rateably. 
This  seems  to  have  been  done  by  arrangement  without 
prejudice  to  the  claims  of  the  holders  of  the  bills  of 
lading  against  the  shipowner.  There  is  after  all  a 
deficiencv  or  short  delivery  on  each  bill  of  lading. 
The  result  would  seem  to  be  that  there  is  &primd  facie 
liability  to  the  holder  of  each  bill  of  lacUne.  It  is 
arpiied  that  if  several  actions  were  brou^t  they 
might  be  defeated  in  detail  by  saying  to  each  plain- 
tiff: **Tour  bales  were  among  those  that  had  no 
marks."  But  before  the  shipowner  could  be  heard  to 
say  that  he  must  prove  that  some  of  the  unmarked 
bfuee  did  belong  to  the  particular  shipper,  and  that 
the  marks  have  been  obliterated.  Unless  he  could  do 
this,  the  onus  being  entirely  upon  him,  he  could  not 
defend  the  action.  However,  I  do  not  think  there  will 
be  any  inconvenience,  and  there  may  be  some  advan- 


tage and  saving  of  expense,  in  trving  the  several 
causes  of  action  in  this  case  together.  There  ii  a 
complication  arising  from  the  drcnmstance  that  tlie 
goods  mentioned  in  each  of  these  bills  of  lading  were 
similar — that  is  to  say,  bales  of  cotton — and  that  thej 
were  shipped  in  the  same  ship,  and  that  each  plaintiff 
is  interested  in  the  question  whether  the  missing  bales 
were  or  were  not  part  of  his  shipment.  It  seems  to 
me,  therefore,  that  the  best  course  will  be  to  allow 
this  action  to  proceed,  subject  always  to  the  power 
of  the  judge  imder  ord.  18,  r.  1,  to  direct  separate 
trials  or  to  make  such  other  order  as  may  be 
necessary  or  expedient  for  the  separate  disposal 
thereof. 

Appeal  allowed. 

Solicitors    for   the   plaintiffs,    Wynne,    Holme,  & 
Wynne,  for  H,  Forshaw  &  Hawkins,  LiverpooL 

Solicitors  for  the  defendants,  Bowdiffe^  Bawk,  & 
Co.,  for  HiU,  Dickinson,  ds  Co,,  liverpooL 


App.  Bankruptcy.  \ 
(Lord  Esher,  M.B.,  and  [ 
Bowen  and  Kay,  Ii.JJ.) ) 


Aug.  4, 1893. 


In  re  Hildeshedc. 
Ex  parte  HiLDESHElM.  (a.) 

Bankruptcy — Proof— Loan  to  trader — Share  ofprofitt— 
New  agreement  providing  for  fixed  rate  of  interest— 
No  new  advance— BovilPs  Ad  (28  <fe  29  Viet,  c  86), 
ss.  1,  5— Partnership  Act,  1890  (63  <fc  64  VicL  c  39), 
s.  2,  stib'section  3  (a) ;  s,  3. 

By  section  6  of  BovUPs  Act  {which  has  been  re-enadd 
by  section  3  of  the  Partnership  Act,  1890),  in  the  event  of 
a  trader  to  whom  money  has  been  advanced  by  way  of 
loan  upon  a  contract  in  writing  that  the  lender  ihdl 
receive  a  rate  of  interest  varying  with  the  profits  of  the 
business,  or  shall  receive  a  share  of  the  profits,  beooming 
bankrupt,  the  lender  shaU  not  be  entitled  to  recover  uM 
the  claims  of  the  other  creditors  have  been  satisfied- 

In  1880  a  sum  of  money  was  culvanced  to  a  trader  h/ 
way  of  loan  under  an  agreement  in  writing,  which  pro- 
vided that  the  borroxoer  should  pay  to  the  lender  intered 
at  the  rate  of  five  per  cent,  per  annum  and  one-fourth  of 
the  net  profits  of  the  business.  In  January,  1886,  a  new 
agreement  in  writing  was  entered  into  by  which  the  lender 
agreed  to  "  continue  his  existing  loan,**  and  the  borrower 
agreed  to  pay  {instead  of  the  former  rate  of  interest  <^ 
share  of  profits)  interest  on  the  loan  at  the  rate  of  ten  per 
cent,  per  annum.  The  borrower  having  been  adjudieated 
bankrupt,  the  lender  sent  in  a  proof  for  the  etmataU  of 
the  loan. 

Held,  reversing  the  decision  of  the  Divisional  C(mfi, 
that  what  occurred  in  1886  did  not  amount  to  a  repa^ 
ment  of  the  original  advance  and  a  new  advance  vpm 
new  terms,  but  was  merely  the  substittUion  of  new  few 
in  respect  of  the  original  advance,  and  that,  therefm^ 
the  claim  of  the  lender  came  within  section  6  of  BopiWf 
Act  and  section  3  of  the  Partnership  Act,  1890,  andmitd 
be  postponed  until  the  claims  of  the  other  creditors  of  the 
borrower  had  been  satisfied. 

Appeal  irom  the  decision  of  the  Queen's  Beix^ 
Division  (Vaughan  Williams  and  Bruce,  JJ.)  reven- 
ing  the  order  of  the  judge  of  the  Mandiester  Oounij 
Court. 

In  1880  David  Hildesheim  advanced  to  his  brother, 
who  was  engaged  in  business,  £20,000,  by  wsj  d 
loan,  imder  an  agreement  in  writing,  which  proTida^ 

(tt.)  Beported  by  W.  P.  Bakby,  Esq.,  Bairistec-at- 
Law. 
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thai  the  borrower  should  pay  to  the  lender  interest  on 
the  said  sum  at  the  rate  of  five  per  oent.  per  annum, 
and  also  an  additional  rate  equal  to  one-fourth  of  the 
net  profits  of  the  borrower's  business.  Towards  the 
end  of  1885  negotiations  took  plaoe  between  the  par- 
ties ai  to  a  new  agreement,  the  borrower  stating  that 
he  was  willing  to  repay  the  £20,000  out  of  some 
moneys  coming  to  him  at  the  end  of  1885 ;  but  the 
lender  said  that  he  did  not  want  the  money  repaid, 
bat  that  he  wanted  a  fixed  rate  of  interest  instead  of 
a  share  of  the  profits.  Accordingly  in  January, 
1886,  a  new  agreement  in  writing  was  entered  into 
by  which  the  lender  agreed  **a8  from  the  1st  of 
JanuaiT,  1886,  to  continue  his  flxiafiTig  loan  to  the 
»id"  borrower  "of  the  sum  of  £20,000  upon  the 
toms  herein  contained,"  and  the  borrower  agreed  to 
pay  to  the  lender  <*  interest  on  the  said  sum  of 
i'20,000  at  the  rate  of  ten  per  cent,  per  ariTiiitn  by 
equal  half-yearly  payments." 

In  January,   1893,    a  receiying  order  was  made 
Against  the    borrower,    and  he  was  adjudicated  a 
bankrupt,  and  the  lender  lodged  a  proof  against  his 
eitate  for  £20,000.    The  trustee  rejected  the  proof, 
and  the  county  court  judge  affirmed  the  rejection, 
upon  the  ground  that  under  section  5  of  Bovill's  Act 
and  section  3  of  the  Partnership  Act,    1890,    the 
lender  was  not  entitled  to  reoover  anythhig  in  respect 
of  the  loan  until  the  daims  of  the  other  creditors  had 
been  satisfied.    The  Divisional  Court  rerersed  this 
order,  upon  the  ground  that  the  original  adyance  was 
npaid  in  Janna^,  1886,  and  a  new  adyance  made  at 
»  fixed  rate  of  interest,  which  did  not  come  within 
the  Acts. 
The  trustee  b^  leaye  appealed. 
By  53  &  54  Tict.  c.  39,  s.  2,  sub-section  3  (rf),  and 
s.  3  (which  are  a  re-enactment  of  sections  1  and  5  of 
28  A  29  Vict,  c  86),  "  the  adyance  of  money  by  way 
of  a  loan  to  a  person  engaged,  or  about  to  engage, 
m  any  business  on  a  contract  (in  writing)  with  that 
person,  that  the  lender  shall  receive  a  rate  of  interest 
▼arying  with  profits,  or  shall  receive  a  share  of  the 
p«^,"  does  not  nmke  the  lender  a  partner  with 
n»ch  person ;    but  "  in  the  event  of  any  person  to 
wh(Mn  money  has  been  advanced  by  way  of  loan  upon 
wch  contract    .    .    .     being    adjudged    bankrupt 
•    •    .    the  lender  of  the  loan  shall  not  be  entitled 
to  recover  anything  in  respect  of  his  loan    .     .     . 
until  the  daims  of  the  other  creditors  of  the  bor- 
rower have  been  satisfied." 

Sir  H.  Davey,  Q.C.,  and  Parry,  for  the  trustee.— 
llie  character  of  the  loan  depends  upon  what  it  was 
when  the  money  was  first  adyanoe<L  The  time  of 
the  advance  must  be  looked  to,  and  if  the  case  then 
CMne  within  sections  1  and  5  of  28  &  29  Vict.  c.  86 
(Bovill's  Act),  of  which  section  2,  sub-section  3  (d) 
Md  section  3  of  the  Partnership  Act,  1890,  is  a  re- 
enactment,  it  remains  within  the  Act  as  long  as  that 
•ame  advance  exists,  though  the  terms  of  the  loan 
may  be  changed  and  a  fixed  rate  of  interest  substi- 
tuted for  a  share  of  the  profits. 

They  referred  to  Ex  parte  Mills,  In  re  Tew,  21 
W.  B.  557,  L.  B.  8  Ch.  App.  569 ;  Ex  parte  Taylor, 
In  re  Orason,  28  W.  B.  205,  12  Ch.  D.  366 ;  In  re 
iHone,  35  W.  E.  54,  33  Ch.  D.  541. 

/"inZay,  Q.C.,  and  YaU  Lee,  for  the  respondent.— 
The  cases  dted  show  that  there  must  be  a  new 
loan  to  take  the  case  out  of  the  Act  In  1886 
there  was  a  new  loan.  The  old  agreement  was  put 
•n  end  to  and  a  new  agreement  as  to  a  new  loan 
come  to.  Credit  Co.  v.  Pott,  29  W.  B.  326,  6  a  B.  D. 
^5,  shows  that  to  make  an  "advance"  of  money 
there  need  not  necessarily  be  a  himding  over  of  money 


Lord  EsHEB,  M.B. — ^We  cannot  depart  from  the 
construction  placed  upon  Bovill's  Act  by  this  court  in 
Ex  parte  MUU  and   by  Kay,    J.,  in    In  re  Stone* 
Those  cases  decided  that  the  time  to  be  looked  at  is 
the  time  when  the  advance  was  made  to  see  if  the 
transaction  comes  within  the  Act.    If,  therefore,  there 
was  only  one  advance,  it  signifies  not  how  often  the 
terms  of  the  loan  are  changed,  and  if  at  the  time  of 
the  advance  the  transaction  came  within  the  Act,  it 
remains  still  within  it,    notwithstanding  that    the 
terms  are  altered.     That  is  the  oonstruction  which 
has  been  placed  upon  the  Act.    The  question  there- 
fore before  us  becomes  a  question  of  fact.    If  in  this 
case  there  was  only  one  advance,  and  if  at  the  time 
of  the  fi^vance  the  transaction  came  within  the  Act, 
it  still  remains  within  the  Act,  though  the  terms  of 
the  loan  have  been  changed.    Undoubtedly  the  ad- 
yance by  the  borrower's  brother  in  1880  came  within 
Bovill's  Act.    Some  few  years  afterwards  the  brother 
seems  to  have  become  anxious  about  his  position,  and 
to  have  been  afraid  of  being  postponed  to  the  other 
creditors,  and  accordingly  he  tried  to  take  his  case 
out  of  the  Act.    For  that  purpose  he  entered  hito 
negotiations  with  the  borrower,  and  the  latter  said 
that  he  had  certain  moneys  coming  to  him,  and  was 
wiUing  to  repay  the  advance  out  of  those  moneys. 
The  brother  said  that  he  did  not  want  to  be  rei>aid, 
but  that  he  wanted  a  fixed  rate  of  interiest  instead 
of  a  share  of  the  profits.    He  thought  that  he  would 
in  this  way  escape  out  of  Bovill's  Act.    Accordingly 
in  1886  the  brother  made  a  new  agreement  by  whidi 
he  was  to  ''  oontinue  his  existing  loan  *'  to  the  bor- 
rower.   Therefore,  there  was  not  a  new  advance  at 
that  time,  but  t^e  old  advance  was  continued,  though 
the  terms  of  the  loan  were  changed.    There  was  only 
one  adyance,  that  in  1880,  and  according  to  those 
decisions  it  remained  within  Bovlll's  Act.    It  was  the 
same  £20,000  which  remained  on   loan.      In   my 
opinion,  if  a  person  finds  himself,  as  regards  an  ad- 
vance, within  the  Act,  he  must  be  very  careful  how 
he  proceeds  so  as  to  take  himself  out  of  it.     The 
money  must  be  repaid  to  him  without  any  arrange- 
ment or  understanding  that  it  shall  be  re-lent,  and  the 
transaction  must  be  closed,  and  he  may  then  make  a 
perfectiy  new  contract  for  a  new  advance.    But  he 
must  firat  completely  put  an  end  to  the  former  trans* 
action.     I  even  go  as  far  as  that  if  the  borrower 
brings  the  money,  places  it  on  the  table,  and  pushes 
it  across  to  the  lender,  and  the  lender,  upon  an  under- 
standing previously  arrived  at,  pushes  it  back  to  the 
borrower,  it  is  still  the  old  advance,  and  what  has 
been  done  is  mere  scenic  play. 
The  appeal  must  therefore  oe  allowed. 

BowEN,  L.  J. — ^I  am  of  the  same  opinion* 

Kat,  Ii.J. — I  am  of  the  same  opinion.  Bovill's 
Act  was  passed  for  this  purpose :  Formerly  there  was 
a  difficulty  about  lending  money  to  a  trader  upon  the 
terms  of  receiving  a  share  of  the  profits  without 
making  the  lender  a  partner  with  the  trader,  until 
the  decision  in  Cox  v.  Hickman,  8  W.  B.  754,  8  H.  L. 
Cas.  268,  settied  the  law.  Accordingly  Bovill's  Act 
was  passed  carrying  out  the  law  laid  down  in  that 
case,  and  it  provided  that  an  advance  on  such  terms 
should  not  of  itself  constitute  the  lender  a  partner 
with  the  trader ;  but  it  also  went  on  to  provide  that, 
in  the  event  of  the  bankruptcy  of  the  trader,  the 
lender  of  such  loan  should  be  postponed  to  the  claims 
of  the  other  creditors.  It  occuned  to  my  mind  at 
first  that,  the  obnoxious  clause  in  this  case  as  to 
sharing  the  profits  having  been  omitted  in  the  second 
agreement,  the  case  was  taken  out  of  the  Act.  But 
it  was  held  by  Mellish,  L.J.,  in  Ex  parte  Mills,  and 


or  money's  worth.    The  second  agreement  therefore'^  fby  the  subsequent  cases  which  have  been  referred  to, 
took  the  case  out  of  the  Act.  1  that  such  an  alteration  of  the  terms  of  the  original 
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advance,  unless  it  amounts  to  a  new  loan  and  a  new 
advance,  does  not  take  the  transaction  out  of  the  Act. 
And  there  is  good  reason  for  that.  The  person  who 
has  lent  the  money  may  see  that  the  borrower  is 
about  to  embark  in  some  risky  business,  or  perhaps 
that  he  is  getting  into  difficulties,  and  then  by  merely 
altering  the  terms  of  the  loan  he  could  manage  so  as 
not  to  be  postjjoned  to  the  other  creditors.  That 
would  not  be  just.  If  the  case  originally  came 
within  the  Act,  then,  unless  the  subsequent  transac- 
tion amoimts  to  a  bond  fide  repayment  of  the  original 
advance  and  the  making  of  a  new  advance,  the  case 
still  remains  within  the  Act.  Applying  that  principle 
to  this  case,  the  first  thing  that  strikes  one  is  that  in 
the  second  agreement  the  lender  agrees  to  "  continue 
his  existing  loan."  I  assume,  and  I  think  the  assump- 
tion is  correct,  that  the  true  meaning  of  that  is  that 
the  terms  upK)n  which  the  existing  loan  is  to  be  con- 
tinued are  in  substitution  in  aU  respects  for  the  terms 
upon  which  the  original  loan  was  made,  and  that  the 
old  terms  are  done  away  with.  But,  even  so,  the 
question  is,  is  there  a  new  advance  P  To  my  mind  it 
is  the  old  advance  with  the  terms  changed.  The 
debtor  expressed  his  readiness  to  repay  the  loan,  but 
the  lender  did  not  want  to  have  the  money  repaid. 
He  was  anxious  as  regards  his  position  under  the  Act, 
and  he  wanted  to  escape  from  the  disabilities  imposed 
bv  the  Act.  He  has  not  succeeded  in  his  attempt. 
Ii  it  can  be  called  a  new  loan,  there  has  certainly 
been  no  new  advance,  the  mere  substitution  of  new 
terms  for  the  old  not  being  sufficient  to  make  it  a  new 
advance. 

Appeal  allowed. 

Solicitors  for  the  trustee,  Hollams,  Som,  Coward,  & 
Hawksley, 

Solicitors  for  the  respondent,  Grundy,  Kershaw,  & 
Co, 


W^  ®outt  of  Subtler. 

Bbntinok  v.  London  Joint-Stock  Bank,  (a.) 

Banker — Negotiable  securities — Deposit  of  securities  by 
broker  —  Authority  of  broker  to  pledge — Bon4  fide 
holder  for  value  —  Estoppel — **  Contango  "  transac- 
tions. 

B,  employed  H,,  2>.,  f  Co,  as  stockbrokers  in  speculative 
transactions  on  the  Stock  Exchange.  In  these  transact 
Uons  it  was  the  custom  for  H,,  D,,  &  Co,  to  advance 
money  to  B,  for  the  purchase  of  shares  from  time  to 
time,  and  to  keep  the  shares  in  their  hands  as 
security,  toith  power  also  to  transfer  the  benefit  of  this 
security,  H,,  D.,  &  Co,  were  accustomed  to  obtain 
money  as  they  required  it  from  the  London  Joint- Stock 
Bank  by  depositing  with  the  bank  en  bloc  securities 
belonging  to  their  various  clients.  The  bank  had  in  their 
possession  at  the  time  of  the  commencement  of  the  action 
certain  bonds,  stocks,  and  shares  belonging  to  B,,  which 
had  been  deposited  with  the  bank  by  H,,  D„  &  Co, 
B,  claimed  to  be  entitled  to  redeem  on  paying  to  the  bank 
the  amount  due  from  him  to  H,,  D,,  &  Co,,  and  the 
bank  claimed  to  hold  the  securities  until  payment  of  the 
whole  amount  due  to  them  from  H,,  B,,  d;  Co, 

Held,  that  the  bankers  must  be  treated  cts  bona  fide 
holders  without  notice,  and  that  they  were  entitled  to  hold 

(a.)  Reported  by  J.  Arthur  Price,  Ep^.,  Barrister- 
at-Law. 


the  securities  until  payment  of  what  was  due  to  them 
from  H,,  D,,  &  Co, 

Trial  of  action. 

The  plaintiff,  Cavendish  Bentinck,  had  had  large 
dealings  with  the  firm  of  Herapath,  Delmar,  &  Co., 
stockbrokers,  for  a  number  of  years.  The  firm  wai 
declared  bankrupt  on  the  15th  of  June,  1888 ;  and  in 
consequence  this  action  was  brought  by  the  plaintiff. 

The  business  on  which  the  brokers  were  employed 
by  Mr.  Bentinck  was  speculative,  and  was  carried  on 
under  the  conditions  following.  Various  shares  were 
purchased  from  time  to  time  on  the  advice  of  the 
brokers,  and  the  brokers  advanced  the  money  re- 
quired from  time  to  time  for  the  various  purchases. 
The  brokers  were  entitled  to  retain  the  stocks  and 
shares  so  purchased  as  security  for  the  advances  made  to 
the  plaintiff,  and  had  power  to  transfer  to  a  third  per- 
son the  benefit  of  such  security.  The  brokers  were  also 
entitied  to  charge  the  plaintiff  interest  at  the  rate  of  4 
per  cent,  or  i  per  cent,  above  the  rate  of  intereit 
with  which  they  might  be  charged.  In  order  to  make 
these  and  other  advances,  the  brokers  from  time  to 
time  borrowed  money  from  their  bankers,  the  London 
Joint-Stock  Bank,  and  the  bank  was  secured  by  a 
deposit  en  bloc  by  the  brokers  in  their  own  names  of 
various  stocks,  shares,  and  bonds  in  their  hands 
belonging  to  their  various  clients. 

At  the  date  of  the  default  of  the  brokers  there  were 
various  stocks  and  shares  which  had  been  purchased 
for  the  plaintiff  in  the  hands  of  the  bank.  The 
majority  had  been  transferred  to  and  registered  in 
the  names  of  the  trustees  of  the  bank,  in  soiue  cases 
by  Mr.  Bentinck  himself  on  a  nominal  consideration, 
and  in  other  cases  by  the  brokers  or  by  third  persons. 

The  plaintiff  claimed  to  be  entitied  to  redeem  his 
securities  on  paying  to  the  bank  the  amount  due  from 
him  to  his  brokers.  The  bank  claimed  to  hold  the 
securities  until  payment  of  the  whole  amount  which 
was  due  to  them  from  the  brokers. 

Before  the  trial  of  the  action  the  plaintiff  died, 
and  the  action  was  continued  by  his  personal  repre- 
sentatives. The  action  came  on  for  txial  on  the  10th 
of  November,  1891,  but  the  further  hearing  was 
adjourned  pending  the  decision  of  the  House  of 
Lords  in  Simmons  v.  London  Joint-Stock  Bank,  41 
W.  B.  108,  [1892]  A.  C.  201. 

At  the  txial  evidence  was  given  as  to  the  system 
pursued  on  the  Stock  Exchange  called  **  contango" 
or  "continuation."  The  following  summary  was 
given  by  North,  J.,  in  his  judgment : — It  was  stated 
that  in  a  large  majority  of  cases  in  which  the  broka 
advances  the  purchase-money  of  shares  to  his  client 
this  is  the  system  pursued.  Under  this  system  the 
broker  is  not  treated  as  a  mortga^  or  pledgee  of 
the  shares  for  the  money  which  he  advances,  bat 
becomes  by  contract  the  purchaser  of  the  shares  out 
and  out,  and  they  become  his  own  property.  The 
shares  are  not  as  yet  transferred  to  him,  and  he  does 
not  acquire  any  legal  interest  in  them ;  but  as  between 
the  client  and  himself  he  becomes  the  absolute  owner 
subject  to  a  condition,  that  he  is  to  resell  to  the  dient 
a  like  amount,  not  the  same  identical  shares,  hat  a 
like  amount  of  similar  shares,  usually  on  the  next 
account  day,  at  a  price  larger  than  tnat  for  ^lich 
he  gave  his  client  credit  on  the  first  occasion. 

Sir  J,  Rigby,  S,G„  Cozens-Hardy,  Q,C„  and 
Orosvenor  Woods,  for  the  plaintiff,  cited  Earl  of 
Sheffield  V.  London  Joint-Stock  Bank,  37  W.  E.  33, 
13  App.  Cas.  333,  and  argued  that  in  Simmom  t. 
London  Joint-Stock  Bank  and  Little  v.  The  Same,  39 
W.  R.  449,  [1891]  1  Ch.  270.  all  the  points  of  bw 
arising  in  tbia  case  had  been  decided  in  favour  of  the 
pl^ntiffs  in  those  cases. 
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High  Court. 


Bbntinck  v.  London  Joint-Stock  Bank. 


HlQH  COTJBT. 


Sir  Horace  Davey,  Q.O.,  Finlay,  Q,C,,  and  W,  2>. 
BawUnSt  for  the  bank,  argued,  first,  that  it  was  a  ques- 
tion of  fact  in  everj  case  whether  persons  in  the  position 
of  the  bank  had  implied  notice  that  the  securities  are 
not  or  may  not  be  me  property  of  the  borrower.  In 
the  second  place,  that  the  brokers  had  authority  to 
flome  extent  to  borrow ;  that  the  plaintiff  must  have 
ihown  that  such  authority  was  limited,  and  that  the 
bank  had  knowledge  of  such  limit :  Perry ^Herrick  v. 
AUnBood,  6  W.  B.  204,  2  De  G.  &  J.  21.  Bentinck 
must  bear  ^e  loss  as  being  the  one  of  two  innocent 
parties  who  put  it  into  the  power  of  the  brokers  to 
give  the  l^^al  interest  in  the  securities  to  the  bank's 
trustees:  Swan  v.  North  British  Australasian  Co,,  11 
W.E.662,  2  H.  &  C.  175.  The  knowledge  of  the 
existence  of  the  contango  system  justified  the  bank 
in  sapposing  that  the  securities  were  the  bankers' 
own  property :  Bongiovanni  v.  SociSte  Oinirah,  54 
L  T.  N.  8.  320,  34  W.  E.  Dig.  154. 

Other  cases  cited  were  Hone  y.  Boyle^  27  L.  R.  Ir. 
137,  39  W.  R.  Big.  47,  and  Marshall  v.  National  Pro- 
xmdal  Bank  of  Sngland,  40  W.  R.  328. 

NoBTH,  J.,  after  stating  the  facts  as  set  out  aboye, 
coDtinaed: — The  first  question  is,  flas  it  been 
shown  by  the  plainti£fis  that  what  had  been  done  with 
respect  to  the  transfers  was  done  without  the  autho- 
liW  of  the  true  owner.  The  defendants  haye  the  legal 
title  to  the  shares  because  they  haye  all  been  trans- 
ferred into  the  names  of  their  trustees  and  they  hold 
Ihem.  The  question,  therefore,  is  whether  in  acquir- 
ing the  legal  title  there  was  any  want  of  honesty  on 
the  part  of  the  bank,  or  whether  there  is  any  infirmity 
in  the  title  which  they  haye  obtained.  As  regards  the 
hooeety  of  the  bank  it  is  said  that  though  there  was 
no  express  notice  there  was  sufficient  to  put  the  bank 
npon  inquiry.  [Upon  this  point  his  lordship  held 
that  there  was  nothing  put  in  eyidence  sufficient  to 
show  that  the  bank  was  put  upon  inquiry.  His  lord- 
ship thai  went  into  the  eyidence  which  had  been  giyen 
as  to  the  contango  system  on  the  Stock  Exchange, 
and  stated  the  effect  of  it  as  aboye,  and  continued : — ] 
^e  evidence  of  independent  witnesses  establishes 
that  this  state  of  things  has  been  existing  and  has 
been  matter  of  ordinary  knowledge  and  business  on 
the  8to(^  Exchange  for  many  years  past,  and  I  cannot 
ssj  that  the  bank  were  not  entitled  to  haye  regard 
toit. 

As  to  the  shares  which  were  transferred  by  Mr. 
Bentinck  himself  to  the  trustees  of  the  bank,  it  seems 
to  me  that  the  production  of  a  document  admittedly 
oecated  by  Mr.  Bentinck  transferring  to  the  trustees 
of  the  hank  particular  shares  authorized  the  bank  to 
Qopcbde  that  these  shares  were  intended  to  be  dealt 
with  in  the  only  way  in  which  such  shares  are  dealt 
with  by  them — ^yiz.,  as  securities  for  money  to  be 
adranoed  by  them. 

Then,  as  regards  the  securities  which  were  not 
innsfened  by  Bentinck  himself,  why  should  any  in- 
^ioiry  haye  been  made  by  the  bank  ?  I  confess  I  do  not 
oadentand,  unless  the  theory  of  the  Solicitor-General 
nnld  he  supported,  that  certain  statemento  had  been 
lowle  \ij  the  brokers,  which  I  find  as  a  matter  of 
to  had  not  been  made.  On  this  point  I  would  refer 
to  stnne  observations  made  in  Simmons^  case.  The 
sfanities  t^ere  in  question  were  negotiable  securi- 
ties; bat  in  my  opinion  the  obseryations  which  I 
an  about  to  read  apply,  because  they  refer  to  the 
<^OQne  of  dealing  between  tiie  bank  and  the  same 
fina  of  brokers  in  transactions  similar  to  those  in 
which  we  are  now  dealing.  Lord  Herschell  said 
([1892]  A.  0.,  at  p.  223) :  **  I  desire  to  rest  my  judg- 
ment on  the  broad  and  simple  ground  that  I  find,  as 
a  matter  of  fact,  that  the  bemk  took  the  bonds  in  good 
tudi  and  for  walue.  It  is  easy  enough  to  make  an 
^lahoiate  presentation  after  the  eyent,  of  the  specula- 


tions with  which  the  bank  managers  might  have  occu- 
pied themselves  in  reference  to  the  capacity  in  which 
the  persons  who  offered  the  bonds  as  security  for  an 
advance  held  them.  I  think,  however,  they  were  not 
bound  to  occupy  their  minds  with  any  such  specula- 
tions. I  appr^end  that  when  a  person  whose  honesty 
there  is  no  reason  to  doubt  (that  is,  the  firm  of  Hera- 
path,  Delmar,  &  Co.)  offers  negotiable  securities  to  a 
banker  or  any  other  person,  the  onlv  consideration 
likely  to  engage  his  attention  is  whether  the  security 
is  sufficient  to  justify  the  advance  required.  And  I 
do  not  think  the  law  lays  upon  him  the  obligation  of 
making  any  inquiry  into  the  title  of  the  person  whom 
he  finds  in  possession  of  them ;  of  coarse,  if  there  is 
anything  to  arouse  suspicion,  to  lead  to  a  doubt  whether 
the  person  purporting  to  transfer  them  is  justified 
in  entering  into  a  contemplated  transaction,  the  case 
would  be  different,  the  existence  of  such  suspicion  or 
doubt  would  be  inconsistent  with  good  faith,  and  if 
no  inquiry  were  made,  or  if  on  inquiry  the  doubt 
were  not  removed  and  the  suspicion  dissipated,  I 
should  have  no  hesitation  in  holding  that  good 
faith  was  wanting  in  a  person  thus  acting."  And 
Lord  Macnaghten  said  (p.  225):  '*Did  the  bank 
take  the  securities  in  good  faith  ?  They  took  them 
with  other  securities  from  a  firm  of  stockbrokers  who 
were  at  the  time  of  imblemished  reputation.  They 
took  them  in  the  ordinary  way  of  business  to  cover 
their  current  advances.  In  regard  to  this  question 
the  difficulty  is  to  see  what  there  was  in  the  transac- 
tion to  suggest  a  shadow  of  suspicion  that  there  was 
anything  wrong  with  the  deposit.  The  only  objec- 
tion alleged  is  that  securities  of  different  customers  of 
the  stockbrokers  were  pledged  for  one  entire  advance, 
and  it  is  said  that  the  bank  ought  to  have  known  it. 
But  even  so,  if  the  bank  had  no  reason  to  suppose 
that  the  stockbrokers  were  not  at  liberty  to  pledge 
each  and  all  of  the  securities  for  their  full  value,  I 
cannot  see  in  what  the  supposed  want  of  good  faith 
consists.  As  was  pointed  out  in  Foster  v.  Pearson,  1 
G.  M.  &  B.  849,  such  a  practice  has  advanta^  for 
the  customers  as  a  body,  though  it  may  occasionally 
operate  hardly  on  an  individual."  These  remarks  of 
those  two  learned  lords  were  made  upon  evidence 
which  has  been  read  now  and  relied  upon  as  proving 
the  present  plaintiff's  case.  Under  these  circum- 
stances I  cannot  see  any  reason  for  suspicion  on  the 
part  of  the  bank  that  the  brokers  were  doing  that 
which  it  was  not  within  their  power  to  do. 

With  reference  to  the  point  that  the  bank  had  the 
benefit  of  an  estoppel  against  Mr.  Bentinck,  his  lord- 
ship continued :  Several  cases  have  been  cited  which 
go  to  show  that  there  was  such  an  estoppel  by 
conduct  on  the  part  of  Mi'.  Bentinck  as  prevents  him 
from  making  any  claim  in  respect  at  any  rate  of  those 
shares  the  transfers  of  which  to  the  bank's  trustees 
were  actually  executed  by  himself:  Ooodunn  v. 
Roharts,  24  W.  B.  987,  1  App.  Gas.  476.  His  lord- 
ship also  referred  to  what  was  said  in  Cohnial  Bank 
V.  Cady,  39  W.  B.  17,  15  App.  Gas.  267,  by  Lord 
Watson,  at  p.  278,  and  by  Lord  Hersdiell,  at  p.  285. 

In  conclusion  his  lordship  said :  Under  these  cir- 
cumstances I  come  to  the  conclusion  that  the  bank 
are  entitled  to  hold  these  stocks,  shares,  and  bonds  as 
a  security  for  what  is  due  upon  the  balance  of  account 
between  themselves  and  the  brokers.  Of  course  that 
does  not  displace  the  plaintiff's  right  to  an  account  if 
they  ask  for  it ;  but  it  is  admitted  that  what  is  due 
to  tiie  bank  upon  that  footing  is  much  more  than  the 
value  of  the  securities.  No  relief,  therefore,  is  asked 
by  the  plaintiffs  on  that  footing.  Upon  the  ground 
on  which  alone  they  ask  relief,  in  my  opinion,  they 
are  not  entitled  to  it,  and  therefore  the  action  must 
be  dismissed,  with  the  usual  consequences. 

Solicitors,  B.  8,  Oregson  ;  Clarke,  Rawlins,  <fe  Co* 
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High  Ooubt. 


In  be  Bsattmont. 


Hjan  CouBT. 


SriL^J:)  Aug.  3.  8.  1893. 

In  re  BEAUMoirr.  (o.) 

DomicU — Infant — Widowed  mother — Second  marriage — 
Effect  on  infant  of  mother* $  change  of  domicil — Domieil 
of  stepfather. 

The  change  in  the  domicil  of  an  infa/ni^  which  {as 
shown  hy  Potinger  v,  Wightman,  3  Mer,  67)  may 
follow  from  a  change  of  domicil  on  the  part  of  the 
mother y  is  not  to  he  regarded  as  the  necessary  consequence 
of  a  change  of  the  mother^ s  domicil,  hut  as  tJie  remUt  of 
the  exercise  hy  her  of  a  power  vested  in  her  for  the  wel- 
fare of  the  infant,  which  in  its  interest  she  may 
abstain  from  exerdeing,  even  when  she  changes  her  own 
domicil, 

A,  was  horn  in  Scotland  in  May,  1819,  of  parents 
who  were  then  domiciled  in  that  country.  After  the 
death  of  AJ^s  father  in  December,  1821,  her  mother 
married  again  in  December,  1834,  both  she  and  her 
second  husband  being  then  domiciled  in  Scotland,  They 
resided  there  until  1835,  when  they  came  to  London  and 
acquired  an  English  domicil.  From  the  time  of  her 
father's  death  A,  lived  unth  and  was  brought  up  by  and 
maintained  at  the  expense  of  an  aunt  in  Edinburgh,  and 
only  paid  ocoasiondt  visits  to  her  mother  in  England, 
A,  died  in  April,  1841,  a  spinster  and  intestate. 

Held,  that  A,*s  domicil  was  Scotch, 

Petitioii. 

This  was  a  petitioii  upon  which  the  qaestion  arose 
as  to  how  the  share  in  oertain  funds  to  which 
Oatherine  Beaumont  was  absolutely  entitled  at  the 
time  of  her  death,  under  the  trusts  of  the  settle- 
ment dated  the  26th  of  December,  1816,  made  on  the 
marriage  of  her  father  and  mother,  Hemy  and  Lucy 
Beaumont,  but  subject  to  her  motiier's  life  interest, 
was  to  be  dealt  with.  The  question  depended  upon 
whether  she  had  at  her  death  an  English  or  Scotch 
domicil. 

The  marriage  of  Mr.  and  Mrs.  Beaumont  took 
place  on  the  27th  of  December,  1816,  in  Scotland,  in 
which  country  both  parties  were  then  donuciled. 
Their  daughter,  Catherine  Beaumont,  was  bom  on 
the  8th  of  May,  1819.  H.  Beaumont,  the  father, 
died  on  the  24Ui  of  December,  1821,  in  Scotland, 
leaTing  his  wife  and  four  children  (including 
Catherine)  surviving. 

The  mother,  Lucy  Beaumont,  resided  in  Scotland 
from  the  time  of  the  death  of  her  first  husband 
until  her  second  marriage,  which  took  place  in  that 
country  in  1834.  He  second  husband,  the  petitioner, 
David  Nelson,  was  then  Scotch  by  domicdl,  and 
down  to  January,  1835,  he  and  his  wife  and  her 
children  other  than  Catiierine  by  her  first  husband 
had  lived  in  Scotland.  Li  that  month  Mr.  Nelson 
came  to  London,  and  was  joined  by  his  wife  and 
her  three  children  other  than  Catherine,  and  they 
acquired  an  English  domicil.  Lucy  Nelson  died  in 
1871,  leaving  issue  by  her  second  husband. 

Catherine  Beaumont  from  the  time  of  her  father's 
death  in  1821  lived  with  and  was  brought  up  by  and 
maintained  at  the  expense  of  an  aunt  in  Ecunburgh, 
and  only  came  to  England  on  occasional  visits  to  her 
mother.  She  died  on  the  9th  of  April,  1841,  a 
spinster  and  intestate. 

The  question  was  whether  she  had  retained  her 
Scotch  aomioil  of  origin,  or  whether  it  had  been 
changed  by  the  change  of  the  domicil  of  her  motJier. 
If  she  had  a  Scotch  domicil  at  the  time  of  her  death 
neither  her  mother  nor  her  brother  and  sisters  of  the 
half-blood  would,  as  the  law  of  Scotland  then  was, 

(a.)  Eeported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 


be  entitled  to  any  share  in  her  estate.  The  official 
solicitor  was  served  with  the  petition  because  Uie 
fund  had  not  been  dealt  with  for  fifteen  years. 

Hastings,  Q,G,,  and  W,  Higgins,  for  the  petLtioner. 
— ^The  domicil  of  Catherine  Beaumont,  she  being  an 
infant,  changed  with  the  domicil  of  her  mother,  and 
she  had  accordingly  acquired  an  English  domicfl  at 
the  time  of  her  death,  and  her  personal  property  most 
be  administered  according  to  the  law  of  England: 
Potinger  v.  Wightman,  3  Mer.  67  ;  ByaU  v.  Kenneiif, 
40  N.  Y.  (Superior  Court)  Eep.  347,  360 ;  Dioey  on 
Domicil,  p.  97  ;  Story  on  the  Conflict  of  Iaws,  %ik 
ed.,  p.  48,  note  c.  The  petitioner  is  therefore  entitled 
to  a  part  of  her  share  as  the  representative  of  bk 
late  wife. 

Upjohn,  for  the  executrix  of  a  child  of  the  fiitt 
marriage. — ^The  domicil  could  not  be  altered  on  the 
chajige  of  the  domicil  of  tlie  mother  if  the  infant  did 
not  accompany  her.  A  fortiori  it  could  not  be  altered 
on  the  change  of  the  mother's  domicil  merely  on 
accoimt  of  the  change  of  domicil  of  her  second  hoi- 
band :  UrquhaH  v.  Butterfield,  36  W.  B.  376,  37  CL 
D.  357,  377 ;  Johnstone  v.  BeaUie,  10  CL  &  Fin.  42. 

Johnston  Edwards,  for  a  child  of  the  second 
marriage. — ^I  claim  an  interest  in  Catherine's  share 
through  her  brother  Henry,  who  survived  her,  bat 
died  mtestate,  after  having  acquired  an  SpgM 
domicil.  I  am  one  of  his  next  of  kin  aoooxding  to 
English  law. 

WarUers  Home,  for  the  trustees  of  the  wilL 

Methold,  for  the  ofi&dal  solicitor. 

Cur.  adv.  vutL 

Aug.  8-— STiSLiNa,  J. — ^This  petition  raises  a  ques- 
tion of  some  interest  upon  the  subject  of  d<mudL 
The  facts  are  few,  and  there  is  no  dispute  as  to  theoL 
[^is  lordship  stated  the  facts,  and  continued : — ']  In 
Potinger  v.  Wightma/n  it  was  held  that  when  the 
widow  of  a  person  domiciled  in  Guernsey  brought 
her  ddldren  to  England  after  her  husband's  death, 
and  herself  rained  a  domicil  in  England,  the  domicil 
of  the  (^aren  became  English  likewise.  In  his 
judgment  Sir  W.  Ghrant  says  this :  *'  Here  the  qaet- 
tion  is,  whether,  after  the  death  of  the  &ther,  chil- 
dren remaininfip  under  the  care  of  the  mother  foUov 
the  domidl  which  she  may  acquire  or  retain  that 
which  their  father  had  at  his  death  until  they  an 
capable  of  g^ainin^  one  by  acts  of  their  own.  1^ 
weight  of  authority  is  certainly  in  favour  of  tha 
former  proposition.  It  has  the  sanction  both  of  Yoet 
and  Bynkershoek,  the  former,  however,  qualifying  it 
by  a  condition  that  the  domidl  shall  not  have  been 
changed  for  the  fraudulent  purpose  of  obtaining  as 
advantage  by  altering  the  rule  of  succession.  Pothkr, 
whose  authority  is  equal  to  that  of  either,  main  tains 
the  proposition  as  thus  qualified.  There  is  an  intro- 
ductory chapter  to  his  treatise  on  the  custom  of 
Orleans,  in  which  he  considers  several  points  tiiat  an 
common  to  all  the  customs  of  France,  and  amoo^  i 
others  ihe  law  of  domicil.  He  holds,  in  opposition  ta  I 
the  opinion  of  some  jurists,  that  a  tutor  cannot  changt 
the  domicil  of  his  pupil,  but  he  considers  it  as  deac 
that  the  domidl  of  the  surviving  mother  is  also  thl 
domicil  of  the  children,  provided  it  be  not  with  I 
fraudulent  view  to  their  succession  that  she  ahifti  th 
place  of  her  abode.  And  he  says  that  suohfiaa^ 
would  be  presumed  if  no  reasonable  motive  oould  bl 
assiCTcd  for  the  change."  That  decision  was  treated  al 
binmng  by  the  House  of  Lords  in  Johnstone  ▼.  BtaSU'^ 
Hie  Lord  Chancellor  (Lord  Lyndhurst),  in  that  casei 
said  at  p.  66  of  the  report :  **  The  case  of  Patingtr  it 
Wightman  appears  to  have  been  well  argued  and  wdl 
oonsidored,  and  must  be  held  condunve  as  to  thl 
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In  re  Bsaumont. 


High  Court. 


mother's  power  to  change  the  domicil — ^which  is  a 
nord  point  in  the  law  of  England — unless  there  is 
lome  opposite  dedsion."  It  is  to  be  observed  tiiat 
the  Lora  Chancellor  speaks  there  of  the  mother's 
power  to  diange  tiie  domioiL  Lord  Campbell  says, 
ftt  p.  138 :  ''I  think  that  tiie  case  of  Potinger  ▼. 
Wightman  most  be  taken  conclusiyely  to  have  settled 
the  ^eral  doctrine  that  if  after  the  death  of  the  father 
an  mfant  lives  with  her  mother,  and  the  mother 
scqiures  a  new  domidl,  it  is  communicated  to  the 
inhnf  There  he  speaks  of  the  child  living  with 
her  mother  and  she  acquiring  a  new  domicil,  and  its 
heiog  communicated  to  the  infant.  Potinger  v. 
Wijhtman  is  the  only  authority  on  the  point,  but  it 
does  not  cover  the  present  case  in  two  respects :  (1) 
there  the  change  of  domicil  took  place,  as  I  under- 
stand the  facts,  before  the  second  marriage  of  the 
widow;  and  (2)  the  children  were  taken  by  the 
widow  from  the  old  to  the  new  place  of  domioU. 

Sir  W.  Grrant  based  his  decision  on  the  authority  of 
Toet,  Bynkershoek,  and  Pothier.  It  appears  £rom 
the  extract  from  Pothier,  at  p.  76  of  the  report, 
thst  in  fhe  opinion  of  that  jurist  the  power  of 
the  mother  to  <mange  the  domicil  of  her  (uiildren  is 
confined  to  her  widowhood.  The  like  view  is 
expressed  by  Mr.  Burge.  He  says  (1  Comm.  39) : 
''  It  is,  however,  only  during  the  mother^s  widowhood 
that  she  could  chanee  the  domicil  of  her  infant." 
The  law  is  thus  stated  in  the  American  case  of  Bifatt 
▼.  Kmnedy :  "  The  domicil  of  an  infant  follows  tnat 
of  its  fi^er.  If  the  father  dies,  it  follows,  in  the 
sbseiHse  of  fraud,  that  of  its  mother  until  such  time 
as  the  mother  remarries,  when,  by  reason  of  her  own 
domicil  becoming  subordinate  to  that  of  her  husband, 
that  of  the  infant  ceases  to  foUow  any  further  change 
by  the  mother,  or,  in  other  words,  it  does  not  follow 
that  of  its  stepfather."  This  appears,  however,  to 
have  been  in  the  nature  of  a  dictiun  not  necessary  for 
the  dedaion  of  the  casa 

There  is  another  American  case  in  which  the  point 
seems  to  have  arisen  for  decision :  Brawn  v.  Lunch, 
2Bradford's  Surrogate  'Bm.  (N.  T.) 214.  The  headnote 
in  that  case  is  this :  **  Where  the  parents  resided  and 
were  maziied  in  the  State  of  Connecticut  and  the  child 
was  bom  there,  the  father  having  previously  removed 
to  New  Tork,  where  the  mother,  after  the  birth  of 
her  infant,  joined  him— held,  that  the  original 
domidl  of  ihe  minor  was  that  of  his  parents  at  the 
time  of  his  birth.  On  the  death  of  the  father,  the 
estahliahment  having  been  broken  up  and  the  mother 
with  her  child  removed  to  the  residence  of  her  parents 
in  Connecticat — ^held,  that  the  domidl  of  the  minor 
was  changed  to  that  State.  The  mother  having 
married  again,  and  left  Hartford  to  reside  at  New 
To^  with  her  husband — held,  that,  although  by 
marriage  she  adopted  the  domicii  of  her  husband,  the 
dtanicu  of  the  chud  was  not  thereby  changed.  The 
mother,  after  the  father's  death,  m%y  cmange  the 
domidl  of  her  children,  provided  it  be  without 
fnudulent  views  to  the  succession  of  the  estate.  The 
domidl  of  ^e  children  does  not  necessarily  follow 
that  of  the  surviving  mother ;  for  although  changing 
her  own  she  may  &om  wise  motives  refuse  to  alter 
that  of  tiie  diild.  The  presumption,  however,  is  that 
their  domicil  follows  hers.  But  this  rule  does  not 
obtain  on  tb,e  second  marriage  of  the  mother.  By 
that  act  the  acquires  the  donudl  of  her  husband,  and 
loses  aU  power  to  control  that  of  her  children."  In 
the  judgment  there  is  this  passage:  "  But  she  marries 
■gain,  and  leaves  Hartfora  to  reside  at  New  York 
with  her  husband.  It  is  a  imiversal  maxim  that  the 
wife  takes  the  domidl  of  her  husband  (Digest  50,  1, 
J7);  Code  12,  1,  13,  10,  40,  9;  Warrender  v.  Warren- 
im,  9  Blitfb,  89.  But  was  the  residence  of  the  minor 
changed  by  that  act  ?     In  the  first  place,  if  it  were 


true  that  the  domidl  of  the  minor  follows  that  of  the 
surviving  mother,  on  her  second  marriage,  it  seems  to 
me  plain  that  it  is  not  a  matter  of  legal  necessity. 
The  mother  is  not  compelled  to  change  the  residence 
of  her  child.  She  may,  from  wise  and  prudential 
motives  respectii^  the  comfort,  happiness,  or  educa- 
tion of  her  o£EiEipring,  determine  not  to  chan^  his 
reddenoe.  And  if  sudf  determination  be  evincM  and 
acted  upon,  the  inference  that  might  be  drawn,  that  the 
domicil  of  the  child  followed  that  of  the  parent,  is 
rebutted  and  destroyed.  The  ordinary  presumption  of 
law  (if  it  existed  in  such  a  case}  would  give  way 
before  express  and  podtive  acts  suoversive  of  all  in- 
ferences and  presumptions.  If,  while  the  mother  con- 
tinues in  her  widowhood,  it  is  within  the  scope  of  the 
parental  authority,  when  she  changes  her  own  domicil, 
not  to  change  that  of  her  child,  the  moral  reasons  for 
such  a  power  would  be  much  strong^  in  the  event  of 
a  second  marriage,  supposing^  she  still  retained  any 
capacity  to  effect  a  change  of  her  own  domicil.  But 
she  does  not.  By  the  act  of  marriage  she  takes  the 
domicil  of  the  husband ;  and  to  hold  that  the  domicil 
of  the  child  is  drawn  after  hers,  would  be  to 
establish  an  arbitrary  train  of  sequences  unsupported 
by  reason.  The  mother  subjects  herself  to  the  control 
of  another  husband,  a£hd  adopts  his  home ;  and  when 
she  ceases  to  occupy  an  independent  podtion  as  the 
head  of  tlie  family,  she  cannot  delegate  to  another  a 
personal  trust  residing  in  her  for  the  welfare  of  her 
children.  I  have  no  hedtation  in  saying  that  the 
propodtion  is  unsound  which  maintainfl  as  a  necessary 
legal  consequence  that  the  domidl  of  the  child  follows 
that  of  the  stepfather." 

In  the  present  case  Catherine  Beaumont's  domicil 
of  oriKin  was  Scotch.  Her  reddence  was  in  Scotland 
from  her  birth  to  her  death — ^the  only  exception  being 
the  occasional  temporary  vidts  to  her  mother  in 
England  referred  to  in  the  evidence.  She  lived  nine 
months  after  attaining  twenty-one,  and  stiU  remained 
in  Scotland.  Under  uese  circumstances  she  retained 
her  domidl  of  origin,  unless  the  law  be  that  the 
domicil  of  an  infant  whose  father  is  dead  necessarily 
follows  that  of  the  mother.  Even  so  the  continued 
reddenoe  of  Catherine  Beauiaont  in  Scotland  after  she 
attained  twenty-one  would  be  evidence  of  an  inten- 
tion on  her  part  to  redde  there  permanently.  I  am 
not  quite  satisfied  that  the  case  ou^ht  to  be  decided 
on  that  ground.  There  is  a  considerable  weight  of 
authority  for  ^e  propodtion  that  the  mother  of 
infant  children  who  remarries  ceases  to  have  power  to 
change  their  domidl.  I  think,  however,  that  the 
better  view  is,  that  the  change  in  the  domidl  of  an 
infant,  which,  as  is  shown  by  the  decidon  in  Potinger 
V.  Wightman,  may  follow  from  a  change  of  domicil 
on  the  part  of  the  mother  is  not  to  be  regarded  as  the 
necessary  consequence  of  a  change  of  the  mother's 
domicil,  but  as  the  result  of  the  exercise  by  her  of  a 
power  vested  in  her  for  the  welfare  of  the  infants 
whidi  in  their  interest  she  may  abstain  from  exercis- 
ing, even  when  she  changes  her  own  domicil.  I  agree 
with  the  remark  of  Mr.  IHcey  (Dicey  on  Domicil, 
p.  103) :  <*  It  is  reasonable  to  hold  that  the  fiction 
which  assigns  to  a  woman  on  marriage  the  domicil  of 
her  husband  should  not  be  extended  so  as  necessarily 
to  give  to  stepchildren  the  domicil  of  their  stepfather, 
but  it  is  less  easy  to  see  why  it  should  be  held  that 
a  widow  on  remarriage  loses  all  control  over  the  domicil 
of  her  infant  children  bom  during  her  first  marriage." 
In  the  present  case  I  think  the  mother  abstained  from 
exercismg  this  power.  Catherine  Beaumont  was  not 
left  in  Scotland  for  any  temporary  purpose  such  as 
education;  upon  the  evidence  her  home  was  there 
with  her  aunt,  not  in  England  with  her  mother.  In 
my  opinion,  therefore,  her  domicil  was  Scotch. 

Solicitor  for  the  petitioner,  Bichard  Ballard, 
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High  Coubt.     Ik  be  Birkdai^  Steak  Launpbt  and  Cabpet  BEAXiNa  Co.  (Limited).    High  Cotjbt. 


Solioiton  for  the  exeoutor  of  a  child  of  the 
first  marriage,  Travera  Smithy  Braithwaite,  <fc  Bohin- 
son. 

Solidtor  for  a  ohild  of  the  second  marriage,  J,  D,  B, 
Zeuns, 

Solicitors  for  the  trustees  of  the  will,  Pollock  &  Co, ; 
The  Official  Solicitor. 


(Cave  2;d\rigit,  JJ.)}  ^^^-  ^^'  ^^^^- 

In  re  Bibkdale   Steam  Laundry  and   Cabpet 
Beating  Co.  (Limited),  (a.) 

Company — Winding  up — Public  examination  of  directors 
— Further  report  of  official  receiver — Facts  suggesting 
fraud  -  Companies  ( Windi^ig-up)  Act,  1890  (53  &  54 
Vict.  c.  63),  s.  8. 

In  order  to  give  jurisdiction  to  the  court  to  make  an 
order  under  section  8,  sub-section  ,(3),  of  the  Companies 
( Winding-up)  Act,  1890,  for  the  public  examination  of 
officers  of  a  company  which  is  being  wound  up,  it  is  not 
necessary  that  the  further  report  of  the  official  receiver 
should  state  that  a  fraud  has  been  committed  in  the  pro- 
motion, formaiion,  or  conduct  of  the  business  of  the 
company  ;  it  is  sufficient  if  the  further  report  state  facts 
which  suggest  the  existence  of  such  fraud. 

In  re  Laxon  &  Co.,  41  W.  B.  62,  [1893]  1  Ch.  210, 
followed. 

Appeal  ex  parte  from  an  order  of  the  judge  of  the 
liverpool  Coimty  Court  refusing  an  application  for 

fmblic  examination  under  section  8  of  the  Companies 
Winding-up)  Act,  1890. 

An  order  haying  been  made  by  the  Liverpool 
County  Court  for  winding  up  the  above-named  com- 
pany, the  official  receiver,  on  the  4th  of  May,  1893, 
made  his  preliminary  report  under  section  8,  sub- 
section (IJ,  of  the  Companies  (Winding-up)  Act, 
1890. 

On  the  6th  of  May  the  official  receiver  made  a 
further  report  under  sub-section  (2)  of  that  section. 
Neither  report  stated  that  in  the  opinion  of  the  official 
receiver  any  fraud  had  been  committed  in  l^e  pro- 
motion or  formation  of  the  company.  The  further 
report  contamed  the  following  amongst  other  state- 
ments. The  company  was  formed,  according  to  the 
prospectus,  to  purchase  from  Mr.  James  Smith 
Windsor,  who  was  the  vendor,  the  business  of  a  steam 
laundry  which  had  been  carried  on  by  him,  together 
with  his  interest  in  certain  buildings  and  other  pro- 
perty used  in  connection  with  the  business.  Winior, 
with  others,  was  appointed  a  director  upon  the  forma- 
tion of  the  company,  and  from  the  7th  of  September 
to  the  19th  of  October,  1892,  he  was  sole  director 
thereof;  on  the  last-named  date  he  appointed  his 
wife,  and  on  the  5th  of  January,  1893,  he  appointed 
another  person  to  be  co- directors  with  himself. 

A  prospectus  was  issued  to  the  public  in  which  it 
was  stated  that  Windsor  had  carried  on  the  steam 
laundrv  (which  he  had  just  sold  to  the  company  for 
£3,050)  for  a  period  of  twelve  years  with  success,  and 
by  way  of  further  inducement  it  was  stated : 

*'  The  accountant  of  the  Northern  Estate  Realiza- 
tion Co.  (Limited)  has  gone  carefuUy  through  Mr. 
Windsor's  books  for  the  past  five  years,  and  certifies 
as  follows : 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bax- 
rister-at-Law. 


»»     >» 


'  Capital  invested £2,578 

Net  profit  1887 £373  ...  14J  per  cent. 

„       1888 379  ...  145   „      „ 

„       1889 380  ...  14| 

1890 415  ...  16 

6  months  to  June,  1891 274  ...  20J  „ 

The  official  receiver  called  upon  Windsor  to  produce 
the  books  from  which  these  figures  and  results  wen 
obtained,  but  he  did  not  do  so,  nor  could  the  official 
receiver  find  that  the  company  ever  received  any  such 
books.  He  found  that  during  the  first  twelve  months 
that  the  company  was  in  existence  the  loss  on  Uu 
trading  alone  for  that  period  amounted  to 
£235  128.  lid. ;  in  the  statement  of  affairs  lodged  by 
Windsor  he  set  down  the  present  loss  to  the  shire- 
holders  at  £1,964  8s.  lid.,  after  estimating  the  net 
assets  to  produce  £1,106  10s.  2d. 

The  official  receiver  was  of  opinion  that  fnrthtt 
inquiry  was  desirable  with  respect  to  the  formatioii, 
promotion,  and  failure  of  the  company  and  the 
conduct  of  the  business  thereof,  and  that  Windsor  and 
others  whom  he  named  ought  to  be  examined  before 
the  court  as  to  the  matters  therein. 

On  the  29th  of  May  the  official  recover  applied 
ex  parte  to  the  county  court  for  an  order  for  the 
public  examination  of  the  persons  named  in  his 
further  report.  The  coimty  court  judge  refused  the 
application,  on  the  g^und  that  the  report  did  not  state 
whether,  in  the  opinion  of  the  officoal  receiver,  any 
fraud  had  been  committed  by  any  person  in  the 
promotion  or  formation  of  the  company  or  by  any 
director  or  other  officer  of  the  company  in  relation  to 
the  company  since  the  formation  thereof. 

The  official  receiver  appealed. 

Sir  Charles  Bussell,  A.G.,  and  Muir  Mackenzie,  for 
the  official  receiver. — ^The  coimty  court  ludge  thonght 
that  he  was  precluded  from  making  the  order  a^ed 
for  by  the  judgments  of  the  Court  of  Appeal  in 
Ex  parte  Barnard,  40  W.  E.  625,  641,  [1892]  3  Ch.  307. 
and  In  re  Trust  and  Investment  Corporaiion  of  Soaik 
Africa  and  In  re  Bertram  Luipaard's  Vhi  Ooii 
Mining  Co.,  40  W.  R.  689,  [1892]  3  Ch.  332,  which 
he  regarded  as  deciding  that  there  is  no  jurisdictioQ 
to  make  the  order  where  the  further  report  oftiie 
official  receiver  does  not  contain  a  definite  statemait 
that  in  his  opinion  a  fraud  has  been  committed  by  any 
person  in  the  promotion  or  formation  of  the  company 
or  by  any  officer  of  the  company  since  its  f ormaiian- 
But  those  cases  have  been  explained  by  Vaagfaan 
Williams,  J.,  in  In  re  Laxon  &  Co.,  41  W.  B.  6i\ 
[1893]  1  Ch.  210,  to  mean  no  more  than  that  tiif 
further  report  must  state  facts  which  suggest  that 
a  fraud  has  been  committed.  That  case  was  not 
cited  in  the  court  below.  The  facts  stated  in  this 
report  clearly  suggest  fraud,  and  the  order  ought  to 
be  made.  • 

Caye,  J. — I  think  that  this  appeal  should  be 
allowed.  The  learned  county  court  judge  admittedly 
had  before  him  the  cases  winch  were  decided  by  th« 
Court  of  Appeal,  but  it  seems  that  he  had  not  befor9 
him  the  case  in  which  my  learned  brother,  Vanghaa 
Williams,  J.,  has  placed  an  interpretation  upon  those 
decisions  which  appears  to  me  to  be  warranted  bf 
the  facts  of  the  cases.  Nor  should  we  forget  th*t 
this  is  a  matter  peculiarly  within  the  knowledge  of 
Yaughan  Williams,  J.,  and  we  should  be  very  slow  to 
come  to  anv  decision  which  confficted  in  the  slighted 
degree  witn  any  conclusion  which  he  has  come  to* 
seeing  that  he  has  such  constant  opportunity  of  coo- 
ing to  a  conclusion  as  to  what  the  Act  of  Parlxamait 
really  meant,  and  as  to  what  is  required  for  the  par^ 
pose  of  carrying  out  that  Act  of  Parliament. 


ToLXLn. 
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Now  it  fleems  to  me  the  only  question  here  is,  Does 
tius  report  suggest  fraud  ?  To  my  mind  it  is  clear  that 
it  does.  One  of  the  allegations  made  in  the  prospectus 
was  that  an  accountant  had  examined  the  books  of 
the  Tendor  for  some  years  past  down  to  the  middle  of 
the  year  1891,  and  that  they  had  shown  large  profits 
doling  the  whole  of  those  years ;  yet  the  moment  the 
busmess  passes  into  the  hands  of  the  company  the 
result  is  a  deficit,  and  it  is  stated  that  after  a 
comparatiyely  small  period  of  trading— certainly  not 
exceeding  two  years— very  nearly  £2,000  has  been 
lost  by  tihe  company  in  traoin^.  Now  that  seems  to 
me  to  he  a  very  suspicious  circumstance,  and  I  am 
not  sorprised  that  the  offioLil  receiver  asked  to  see 
the  books  from  which  these  results  have  been  brought 
out  by  the  accountant.  The  vendor  states  that  he 
cannot  produce  those  books.  They  were  in  existence 
down  to  the  middle  of  1891 ;  their  contents  as  vouched 
for  by  the  accountant  formed  a  very  prominent 
leatnre  of  the  prospectus,  and  must  have  beien  instru- 
mental in  inducing  jieople  to  come  in  and  subscribe 
for  shares,  and  yet  we  are  told  that  these  books  have 
disappeared.  To  my  mind  that  alone  (without  any 
regvd  to  what  is  also  a  somewhat  striking  feature,  that 
theyendor  seems  to  have  excluded  everyone  but  his  own 
nominees  from  the  direction)  is  sufficient  to  suggest 
fraod  on  the  part  of  tJie  persons  engaged  in  the 
promotbn  of  the  company.  It  is  therefore  very 
deshmhle  under  those  circumstances  that  further 
examination  should  be  made.  Nor  do  I  see  any  hard- 
ship in  this  to  the  persons  who  are  te  be  examined. 
They  are  entitled  to  their  costs  if  it  turns  out  that 
there  is  no  ground  for  any  charges  being  made  against 
them ;  and  although  it  might  be  better  in  aU  cases  for 
the  official  receiver  to  state  what  it  is  that  he  says  the 
^M^  Boggest,  and  not  simply  to  state  them  and 
ksTS  the  court  to  draw  a  conclusion  which  may 
not  he  the  conclusion  which  the  official  receiver 
has  drawn,  yet  I  think  that  even  where  that  is  not 
done  the  court  still  has  authority  under  the  Act  to 
direct  the  examination.  We  are  told  in  this  case 
that  the  learned  county  court  judge  would  have 
directed  the  examination  unless  he  had  conceived 
that  he  was  precluded  from  doing  so  by  tke  judg- 
ments of  the  Court  of  Appeal,  and  as  those  judgments, 
is  explained  by  my  learned  brother,  "^ughan 
Williams,  J.,  do  not  preclude  him  from  directing  the 
examination,  I  think  it  is  fit  that  this  application 
■hould  he  acceded  to,  and  that  the  persons  in  ques- 
tion shoold  be  directed  to  attend  to  be  examined  as 
reqnested. 

Wright,  J. — I  do  not  dissent,  but  I  should  not 
have  been  able  without  assistance  to  say  that  this 
oondnsion  is  consistent  with  the  judgmente  of  the 
Court  of  Appeal. 

Appeal  dUowed. 

Solicitor,  SoticUor  to  the  Board  of  Trade. 


Court  of  Appeal 


Oct.  27, 28, 30;  Nov.  9. 


Prom  Chui.  Div. 

(lindl^,  A.  L.  Smith, 

and  Davey,  L.JJ.) 

In  re  SoMEBSET. 
Somerset  v.  Eabl  Poulett  and  Othebs.  (a.) 

TrtuUe — Breach  of  trust — Investment  on  mortgage — 

(a.)  Beported  by  W.  A.  G.  Woods,  Bsq.,  Banister* 
at-Law* 


Valuation  —  Statute  of  Limitations  —  Measure  of 
liability — Consent  of  beneficiary — Impounding  interest 
—TrusUe  Act,  1888  (51  <fc  52  Vict.  c.  59),  m.  6,  8. 

The  trustees  of  a  marriage  settlement,  in  coniemphxting 
an  investment  of  the  trust  funds  on  mortgage,  through 
their  solicitor  instructed  an  experienced  valuer  to  report 
on  the  property  and  advise  them  what  sum  could  be  safely 
advanced  upon  it.  With  the  instructions  was  sent  a  letter 
containing  the  following  words : — **  It  is  desired  by  both 
mortgagor  and  mortgagees  that  as  much  money  shcUl  be 
advanced  as  you  can  advise  will  be  properly  secured.** 

The  solicitor  who  so  instructed  the  valuer  on  behalf  of 
tJie  trustees  was  also  the  solicitor  of  tlie  proposed  mort- 
gagor. The  valuer,  in  his  report^  valued  the  property  at 
£42,750,  and  estimated  the  net  rental  at  £1,070.  lie  at 
the  same  time  wrote  a  letter  to  the  solicitor  advising  that 
£30,000  might  be  safely  advanced.  The  proposed  mort- 
gagor being  dissatisfied  with  this  sum,  the  solicitor  had 
an  interview  with  the  valuer,  and  subsequently  the  latter 
advised  that  £35,000  might  safely  be  advanced  upon  the 
property,  giving  as  the  ground  of  this  opinion  the  fact  that 
he  thought  increased  rertts  might  be  obtained.  The  trustees 
thereupon,  in  1878,  advanced  the  whole  of  the  trust  fund, 
consisting  of  a  sum  of  £34,612,  upon  the  security  of  the 
property.  The  investment  was  made  with  the  written 
consent  of  the  tenant  for  life,  and  at  his  instigation  and 
request.  Interest  on  the  mortgage  was  duly  paid  by  the 
mortgagor  directly  to  the  tenant  for  life  down  to  1890, 
when  it  was  found  that  the  security  fvcu  insufficient. 

In  an  action  brought  against  the  surviving  trustees  by 
the  tenant  for  life  and  his  infant  children  entitled  in 
remainder. 

Held,  as  between  the  infant  plaintiffs  and  the  defend- 
ants, that  the  investment  of  the  £34,612  was  a  breach  of 
trust,  and  that  the  defendants  were  jointly  and  severally 
liable  to  make  good  the  same;  and  that  £26,000  was  the 
largest  sum  which  might  properly  have  been  advanced 
within  the  meaning  of  section  5  of  the  Trustee  Act,  1888. 

Held,  by  the  Court  of  Appeal  {affirming  the  decision 
o/Kekewich,  J.,  reported  41  W.  R.  536),  as  between  the 
tenant  for  life  {the  appellant)  and  the  trustees  {the  re- 
spondents), that  his  right  of  action  was  barred  by  section 
8  of  the  Trustee  Act,  1888;  but 

Held  {reversing  the  decision  o/Kekewich,  J.),  that  his 
life  interest  in  the  whole  trust  estate  could  not  be  im- 
pounded  by  way  of  indemnity  to  the  respondents,  btU  that 
the  interest  on  so  much  as  was  required  to  make  good  the 
deficiency  on  the  mortgage  should  be  retained  by  them. 

Appeal  from  the  decision  of  Kekewich,  J.  (reported 
41  W.  E.  536). 

This  action  was  brought  by  Mr.  Yere  F.  J.  Somer- 
set and  lus  infant  children  against  Earl  Poulett,  Lord 
Dorchester,  and  Sir  Thomas  Meyrick,  the  surviv' 
trustees  of  his  marriage  settlement,  to  have  made  \ 
certain  breaches  of  trust  which  were  alleged  to 
been  oonmiitted  by  them  in  investing  the  trust 
moneys  on  insufficient  security. 

By  the  settlement,  which  was  dated  in  1875,  it  was 
declared  that  flie  defendants  and  Granville  B.  H. 
Somerset,  who  died  in  1881,  should  stand  possessed  of 
certain  stocks  and  securities  upon  trust,  after  the 
marriaffe,  witii  the  consent  in  writing  of  tiie  husband 
and  wife  during  their  joint  lives,  and  of  the  survivor 
during  his  or  her  Uf  e,  to  sell  and  invest  the  same  on 
real  and  other  securities,  and  to  pay  the  income  to 
the  husband  for  life,  then  to  the  wife  for  life,  and 
after  the  death  of  the  survivor  to  hold  the  capital  on 
trusts  for  the  children  of  the  marriage. 

There  were  five  infant  children  of  the  muriage, 
who  with  their  father  were  plaintiffs  in  the  action. 

Mrs.  Somerset  died  in  1889. 

In  1878  Mr.  Yere  Somerset  was  desirous  that  tiie 
trust  funds  should  be  invested  upon  mortgage  of  the 
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Hawkstone  Estate,  in  Shroj^shire,  belonging  to  Lord 
Hill.  With  a  view  to  this  investment  Mr.  Berger,  a 
member  of  the  firm  of  Wilde,  Berger,  &  Co.,  who  was 
Lord  Hill's  solicitor,  was  employMl  to  instruct  a  finn 
of  valaers  to  value  tiie  estate  on  behalf  of  the  trustees. 
Instructions  were  accordingly  sent  to  Messrs.  Fare- 
brother,  Ellis,  Clark,  &  <%.,  together  with  a  letter 
which  was  as  follows : — '*  It  is  desired  by  both  mort- 
gagor and  mortgagees  that  as  much  money  shall  be 
advanced  as  you  can  advise  will  be  properly  secured." 
Sir  J.  W.  Ellis  valued  the  property  at  £42,750,  estimat- 
ing the  net  rental  at  £1,070,  and  advised  that  £30,000 
could  be  safely  advanced  upon  it.  Subsequently  Sir 
J.  W.  Ellis  wrote  advising  the  trustees  that  £85,000 
might  be  safely  advanced,  on  the  ground  that  the 
property  might  be  let  at  higher  rents  if  Lord  Hill 
would  sanction  that  being  done. 

The  trust  funds,  consisting  of  Brazilian  and  Bussian 
bonds,  were  thereupon  sold,  and  the  proceeds,  amount- 
ing to  £34,612,  were  advanced  to  Lord  Hill  upon  the 
security  of  the  Hawkstone  property.  The  investment 
was  made  with  the  consent  m  writing  of  Mr.  and 
Mrs.  Yere  Somerset,  and  at  the  request  of  the 
foriuer. 

Part  of  the  mortgaged  property  had  been  sold,  but 
what  remained  was  stated  to  oe  wholly  insufficient  to 
satisfy  the  balance  of  the  mortgage  debt.  K^e- 
wich,  J.,  held  that,  as  between  the  infant  plaintiflGi 
and  the  defendants,  the  investment  was  a  breach  of 
trust,  that  the  defendants  were  jointly  and  severally 
liable  to  make  g^od  to  the  trust  estate  the  difference 
between  the  sum  actuaUy  advanced  on  the  security  of 
the  mortgaged  property  and  £26,000,  which  was  the 
largest  sum  which  might  properly  have  been  advanced 
by  the  trustees  on  the  security  thereof,  and  that  the 
same  plaintiffii  were  entitled  to  a  lien  on  the  proceeds 
of  sale  of  the  property  already  sold  and  to  the 
property  remaining  unsold  for  the  payment  of  that 
amount.  His  lordship  also  made  a  dedaration  that, 
as  between  Yere  Somerset  and  the  defendants,  his 
right  to  sue  was  barred  by  section  8  of  the  Trustee 
Act,  1888,  and,  further,  that  the  defendants  were 
entitled  to  have  his  life  interest  in  the  whole  trust 
estate  impounded  under  section  6  by  way  of  in- 
demnity to  them  against  their  liability. 

The  plaintiff  Mr.  Yere  Somerset  appealed. 

Section  6  of  the  Trustee  Act  of  1888  provides : 
**  Where  a  trustee  shall  have  oommitted  a  br^tch  of 
trust  at  the  instigation,  or  request,  or  with  the  con- 
sent in  writing,  of  a  beneficiary,  the  court  may,  if  it 
shall  think  fit,  .  .  .  make  such  order  as  to  the 
court  shall  seem  just  for  impounding  all  or  paart  of 
the  interest  of  the  beneficiary  in  the  trust  estate  by 
way  of  indemnity  to  the  trustee  or  persons  claiming 
through  him."  By  section  8,  sub-section  (1) :  **  In 
any  action  or  other  proceeding  against  a  trustee  or 
any  person  claiming  through  Um,  except  where  the 
daim  is  foimded  upon  any  fraud  or  frauaulent  breach 
of  trust  to  which  tke  trustee  was  party  or  privy,  or  is 
to  recover  trust  property,  or  the  proceeds  wereof  still 
retained  by  the  trustee,  or  previously  retained  by 
the  trustee,  and  converted  to  his  use,  the  following 
provisions  shall  apply : — (a)  All  rights  and  privileges 
conferred  by  any  statute  of  limitations  shall  be 
enjoyed  in  the  like  manner  and  to  the  like  extent  as 
they  would  have  been  enjoyed  in  such  action  or  other 
proceeding  if  the  trustee  or  person  daiming  through 
r  im  had  not  been  a  trustee  or  person  claiming  through 
him  ;  {h)  if  the  action  or  other  proceeding  is  bron^t 
to  recover  money  or  other  property,  and  is  one  to 
which  no  existing  statute  of  limitations  applies,  the 
trustee  or  person  claiming  through  him  shall  be 
entitled  to  the  benefit  of  and  be  at  liberty  to  plead 
the  lapse  of  time  as  a  bar  to  such  action  or  other 
prooeeoing  in  the  like  manner  and  to  the  like  extent 


as  if  the  daim  had  been  against  him  in  an  acCkm  of 
debt  for  money  had  and  received.    .    •    •'* 

Warmington,  Q.C.^  and  0.  L.  Clare,  for  the  appel* 
lant,  Yere  Somerset— The  fact  that  a  breach  of  tnst 
has  been  committed  is  not  now  in  controversy.  Fint, 
section  8  of  the  Trustee  Act,  1888,  does  not  bar  tiie 
appdlant's  dum  against  the  trustees  to  have  iint 
trust  moneys  made  good.  The  date  of  the  reoeqit 
of  the  trust  moneys  by  the  trustees  was  not  later 
than  the  24th  of  August,  1878— the  date  when  tiie 
trust  funds  were  invested  in  the  mortgage  of  Lord 
Hill's  estate.  The  trustees  paid  the  interest  to  the 
appellant  as  tenant  for  life  up  to  August,  1890,  and 
by  such  payment  kept  alive  the  debt  up  to  that  date, 
and  the  wnt  in  this  action  was  issued  on  the  23rd  of 
September,  1892.  The  trustees  can  only  plead  lapse 
of  time  as  a  bar  '*  in  the  like  manner  and  to  the  Hke 
extent "  as  if  the  daim  had  been  made  against  tiiem 
in  an  action  for  money  had  and  received :  aectirm  8, 
sub-section  (1)  (6).  [/n  re  Bowden,  Andrtw  t. 
Cooper,  39  W.  E.  219,  45  Ch.  D.  444 ;  Want  t. 
Campain,  9  Times  L.  B.  254 ;  In  rt  Swain^  Swain  t. 
Bringeman,  [1891]  3  Ch.  233,  40  W.  B.  Dig.  269;  and 
In  re  Page,  Jones  v.  Morgan,  41  W.  B.  357,  [1893]  1 
Ch.  304,  were  referred  to  on  this  point.]  Secondly, 
tiie  appellant's  life  interest  cannot  be  impounded  by 
way  of  indemnity  to  the  trustees  under  section  6  of 
the  Trustee  Act,  1888,  because  that  section  only 
applies  when  the  breach  of  trust  has  been  oommitted 
at  the  instigation,  or  request,  or  with  the  consent  in 
writing  of  tiie  beneficiary.  What  has  to  be  consented 
to  or  instigated  by  the  benefidary  is  the  breach  of 
trust,  and  tiie  ben^dary  must  therefore  necessarily 
be  aware  of  the  breach  of  trust.  The  breach  of  trust 
in  the  present  case  oonsiiited,  not  in  the  mere  invest- 
ing the  trust  funds  in  a  mort^^affe  of  real  estate,  but 
in  the  investing  of  this  partunuar  sum  (£34,612)  oo 
the  securi^  of  a  mortgage  of  this  particular  estate, 
the  net  rental  of  which,  as  shown  by  the  valuation, 
was  onlv  £1,070.  The  appellant  was  not  shown 
that  valuation,  and  the  evidence  shows  tliat  he 
did  not  know  what  the  rental  of  the  property 
was.  He  did  not  know,  and  had  not  the  means  <n 
judging,  whether  the  estate  was  or  was  not  a  soffi- 
dent  security  for  the  sum  advanced  by  the  trustees, 
and  he  did  not  instigate  the  trustees  to  take  an  in* 
suffident  security,  which  is  really  what  oonstituteB 
the  breach  of  trust  in  this  case. 

They  referred  to  Baby  v.  BicUhalgh,  3  W.  B.  344, 7 
De  G.  M.  &  G.  104. 

Marten,  Q.C.,  and  J.  H.  Carton,  for  the  respond- 
ents, the  trustees. — ^The  appellant's  daim  is  barnd  by 
section  8  of  the  Trustee  Act,  1888.  The  interest  on 
the  mortgage  was  paid  direct  to  the  appellant  by  the 
mortgagor,  it  was  not  paid  by  the  trustees.  Bat, 
assuming  that  the  interest  was  recdved  by  tiie 
trustees  and  paid  by  them  to  the  appellant,  yet  sodi 
payment  was  not  an  acknowledgment  by  the  trustees 
of  thdr  liability  to  pay  the  difference  between  wbai 
was  actually  advanced  and  what  might  have  been 
properly  advanced  on  the  security  of  the  mortgage; 
the  interest  was  merdy  paid  in  respect  of  the  mort- 
gage debt.  The  form  of  order  made  in  Want  v. 
Campain  is  given  in  Seton  on  Decrees,  5th  ed.,  voL  8, 
p.  2127.  On  the  second  point,  the  investment  here 
was  made  with  t^e  consent  in  writing  of  the  i^>pel- 
lant ;  it  is  not  necessary  that  the  act  must  be  known 
to  be  a  breach  of  trust  by  the  tenant  for  life  as  wdi 
as  by  the  trustees:  Baby  v.  Bidehalgh,  [Davet, 
L.J.— Section  6  of  the  Trustee  Act,  1888,  was  based 
on  the  law  as  laid  down  in  that  case.^  It  was  the 
du*^  of  the  tenant  for  life  to  satisfy  himself  of  the 
sufficiency  of  the  security  before  giving  his  oooaeot 
to  the  mortgage :  Trafford  v«  Boehm,  3  Atk.,  at  p. 
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444.  The  liability  there  is  put  upon  the  approba- 
tion of  ike  consent  to  the  oreach  of  trust.  Con- 
sent was  also  the  ground  of  the  decision  in  Saw- 
ytr  y.  Sou^yer,  33  W.  B.  403,  28  Ch.  D.  596, 
which  was  the  case  of  a  married  woman  before 
1888— [Davby,  L,J.  — The  investment  itself  was 
a  breach  of  tmst,  so  she  necessarily  knew  it] — and 
tlso  of  ike  decision  in  Oriffith  ▼.  Hughes,  40  W.  K. 
524,  [1892]  3  Oh.  105,  which  was  concerned  with  a 
married  woman  after  1888.  The  court  ought  to 
aasome  that  here  tiie  tenant  for  life  had  brought 
home  to  him  aU  the  facts  of  the  case,  inasmuch  as 
the  solicitors,  who  were  acting  for  all  parties,  were 
aware  of  those  facts.  Nobody  intended  to  commit  a 
breach  of  trust.  The  trustees  have  dearly  brought 
themselves  within  sections  6  and  8  of  the  Act,  the 
object  of  which  was  to  protect  honest  trustees  when 
the  ctitui  que  inut  gave  his  consent  to  a  state  of 
things  whion  resulted  in  a  breach  of  trust. 

Warmington,  Q.C,  in  reply. — The  trustees  allowed 
the  interest  on  the  mortgage  to  be  paid  direct  to  the 
tenant  for  h'fe,  who  con6equ^tly,  in  point  of  law, 
reoeiTed  it  as  their  agent.  The  Statute  of  Limita- 
tions does  not  apply,  as  the  transaction  did  not 
amoont  to  money  had  and  reoeiTed  to  the  plaintiifs' 
ase.  The  consent  of  the  tenant  for  Uf e  did  not  dis- 
charge the  trustees  from  their  duty,  which  was  to 
make  a  proper  investment ;  they  knew  their  invest- 
ment was  a  breach  of  trust,  and  did  not  inform  him 
of  that  fact.  Even  assuming  a  breach  of  trust  on 
the  part  of  the  tenant  for  life,  the  court  ought, 
aooordinff  to  the  language  of  section  6  of  the  Act,  to 
weigh  all  the  droumstances  in  considering,  in  regard 
to  Imowledge  and  means  of  knowledge,  vmo  were  the 
parties  that  ou^^t  to  suffer. 

Chir,  adv,  vuU» 

Kov.  9.~Liin)LET,  L.  J. — ^The  first  question  raised 
by  this  appeal  is  whether  the  Statute  of  Limitations 
is  a  bar  to  the  claim  of  the  plaintiff  and  appellant, 
Mr.  Yere  Somerset,  to  have  the  trust  moneys  made 
good.  The  second  question  is  whether  the  trustees 
who,  iHiether  the  plaintiff  is  barred  or  not,  have  to 
make  those  moneys  good  are  entitled  to  indenmity 
during  the  plttbituTs  life.  Both  these  questions  turn 
on  the  Trustee  Act,  1888,  but  they  turn  on  different 
sections  of  it.  The  first  question  turns  on  section  8. 
[^  lordship  read  the  section.]  The  breach  of  trust 
H>r  which  the  trustees  have  been  declared  responsible 
is  the  investment  of  money  on  mortgage  of  property 
of  iDsnffident  value.  There  has  been  no  fraud,  nor 
any  oonversion  of  the  trust  property  to  the  use  of  the 
tmstees.  They  advanced  the  trust  money  on  mort- 
gw  in  August,  1878.  That  was  the  breach  of  trust. 
The  mortgagor  paid  the  interest  on  the  money  to  the 
plaintiff  as  tenant  for  life  until  August,  1890;  and 
the  action  against  the  trustees  was  conmienc^  in 
Pebroary,  1892 — i.e.,  more  than  six  years  after  the 
investment,  but  considerably  less  than  six  years  since 
the  last  ^yment  of  interest.  The  breadi  of  trust  is 
not  now  in  controversy,  and  it  is  conceded  that  the 
defendants  are  liable  for  it  to  the  infants  who  are 
entitled  to  the  funds  subject  to  the  life  interest  of 
^.  Yeve  Somerset.  The  question  is  as  to  his  right 
to  relief.  The  fact  that  the  interest  was  paid  direct 
by  the  mortgagor  to  the  plaintiff  as  tenant  for  life, 
and  not  by  vxe  trustees  to  him,  is,  in  my  opinion, 
immateriiJ.  In  point  of  law  the  payment  amounts 
to  a  payment  by  the  mortgagor  to  the  trustees  pur- 
suant to  his  covenant,  ana  to  payment  by  them  of 
the  money  so  reodved  to  the  ^amtiff  as  tenant  for 
hfe,  pursuant  to  the  trusts  which  the  trustees  had 
^uidertaken  to  perform.  But  then  arises  the  question, 
What  is  tiie  efl»ct  of  such  a  payment  with  reference 
to  the  Statute  of  LmiitatioQS.    What  does  sodi  pay- 


ment admit  P  It  is  not  an  admission  or  acknowledg- 
ment of  any  breach  of  trust,  nor  of  any  liability  on 
the  part  of  the  trustees  that  they  are  liable  to  malka 
good  the  prindpal  simi  to  the  plaintiff  or  any  other 
of  their  cestuie  que  trustent ;  it  is  a  mere  acknowledg- 
ment that  thery  have  reodved  from  the  mortgagor  so 
much  money  m  respect  of  his  mortgage.  But  such 
an  admisdon  will  not  suffice  to  deprive  the  trustees 
of  the  protection  afforded  by  the  Statute  of  limita- 
tions. 

In  applying  the  analogy  of  an  action  for  money 
had  and  reodved  to  the  use  of  the  plaintiff  we  must 
not  shut  our  eyes  to  the  truth.  We  must  not  first  of 
all  treat  the  trustees  as  debtors  of  a  sum  which  they 
do  not  admit  they  owe,  and  then  treat  the  payment  of 
interest  as  an  acknowledgment  that  they  owe  that 
sum  and  are  liable  to  make  it  good.  We  must  look 
at  the  facts  and  see  what  it  is  that  the  payment  of  in- 
terest really  does  admit  and  acknowledge,  and  unless 
the  facts  are  such  as  to  justify  the  inference  that  the 
trustees  admitted  their  liability  to  make  good  the 
prindpal,  the  payment  of  the  interest  will  not  deprive 
them  of  the  benefit  of  the  statute.  This  is  condu- 
sivdy  shown  by  Foster  v.  Dawber,  6  Ex.  839 ;  Davies 
V.  Edwards,  7  Ex.  22 ;  and  Morgan  v.  Jlowlands,  20 
W.  H.  726,  L.  B.  7  Q.  B.  493,  where  the  principles 
applicable  to  the  law  on  this  subject  are  fully  exr 
plained.  In  Morgan  v.  Rowlands  it  was  hdd  that 
payment  of  interest  pursuant  to  a  judgment  in  an 
action  brought  to  recover  interest  only  did  not  pre- 
vent the  Statute  of  Limitations  from  being  a  bar  to 
another  action  brought  within  six  years  for  the  re- 
covery of  the  prindpal  debt  itself.  Upon  this  point, 
therefore,  the  appeal  fails. 

The  second  question  is  whether,  in  order  to  indem- 
nify the  trustees,  the  court  ou^ht  to  impoimd  the 
income  of  the  trust  funds  during  the  life  of  the 
appellant.  This  question  turns  on  the  construction 
of  section  6  and  on  the  conduct  of  the  parties.  [His 
lordship  read  the  section.]  Did  the  trustees  commit 
the  br«ush  of  trust  for  which  they  have  been  made 
liable  at  the  instigation  or  request  or  with  the  consent 
in  writing  of  the  appellant  P  The  section  is  intended 
to  protect  trustees,  and  ought  to  be  construed  so  as 
to  carry  out  that  intention.  But  the  section  ought 
not^  in  my  opinion,  to  be  construed  as  if  the  word 
«  investment '*  had  been  inserted  instead  of  "  breach 
of  trust.'*  An  enactment  to  that  effect  would  pro- 
duce great  injustice  in  many  cases. 

Li  order  to  bring  a  case  within  this  section  the 
cestui  que  trust  must  instigate  or  request  or  consent  in 
writing  to  some  act  or  omisdon  which  is  itself  a 
breach  of  trust,  and  not  to  some  act  or  omisdon  which 
only  becomes  a  breach  of  trust  by  reason  of  want  of 
care  on  the  part  of  the  trustees.  If  a  cestui  que  trust 
instigates,  requests,  or  consents  in  writing  to  an  in-^ 
vestment  not  in  terms  authorized  by  the  power  of 
investment,  he  dearly  falls  within  the  section,  and  in 
such  a  case  his  ignorance  or  forg^tfulness  of  the 
terms  of  the  power  would  not,  I  think,  protect  him, 
at  all  events  not  unless  he  could  give  some  good 
reason  why  it  diould— e.^.,  that  it  was  caused  by  the 
trustee.  But  if  all  that  a  cestui  ^  trust  does  is  to 
instigate,  request,  or  consent  in  writing  to  an  invest- 
ment which  is  authorized  by  the  terms  of  the  power, 
the  case  is,  I  think,  very  difirarent.  He  has  a  right  to 
expect  that  the  trustees  will  act  with  proper  care  in 
making  the  investment,  and  if  they  do  not  they  can- 
not throw  the  consequences  on  him,  unless  they  can 
show  that  he  instigated,  requested,  or  consented  in 
writing  to  their  non-performance  of  their  duty  in  this 
respect.  This  is,  in  my  opinion,  the  true  construction 
of  this  section.  As  regards  the  necesdty  for  a 
writing,  I  affree  with  the  decision  of  Kekewidi,  J.,  in 
QrijfUKy.  Hughes,  that  an  instigation  or  request  need 
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not  be  in  writing,  and  that  the  words  **  in  writing  " 
apply  only  to  the  consent.  I  pass  now  to  the  facts. 
It  is,  in  my  opinion,  perfectly  clear  that  the  appellant 
instigated,  requested,  or  consented  in  writing  to  the 
investment  by  the  trustees  of  the  trust  money  on  a 
mortgage  of  Lord  Hill's  estate.  This,  indeed,  was 
not  disputed.  But  the  evidence  does  not,  that  I  can 
see,  ffo  further  than  this.  He  certainly  never  insti- 
gated, requested,  or  consented  in  writing  to  an 
invesianent  on  the  property  without  inquiry,  stUl  less 
if  upon  inquiry  the  rents  payable  in  respect  of  the 
lands  mortgaged  were  found  to  be  less  than  the 
interest  payable  on  the  mortgage.  Whether  the 
appellant  mew  the  rental  is  a  very  important  ques- 
tion. Kekewich,  J.,  has  found  that  he  did.  But  the 
evidence  does  not,  in  my  opinion,  warrant  this  infer- 
ence. The  appellant  certainly  knew  a  good  deal 
about  the  property,  and  Colonel  Hill,  to  whom  he 
very  much  trusted,  most  likely  knew  more  than  the 
appellant  Mmself .  There  was  also  a  proposal  from 
Lord  HQl,  which  the  appellant  once  had,  but  which 
was  lost.  This  might  nave  shown  the  rental.  But 
the  appellant  positively  denies  that  he  knew  the 
rental,  and  says  tiiat  Mr.  Haste,  the  mortgagor's 
agent,  told  him  it  was  £1,700  a  year,  whilst  in  fact  it 
was  only  £1,078  net. 

It  was  contended  that  Messrs.  Wilde,  Berger,  &  Co., 
who  were  the  solicitors  of  the  mortgagor  and  of  the 
trustees,  were  also  the  solicitors  of  the  appellant,  and 
that  through  them  he  must  be  treated  as  having 
known  of  the  valuation  and  the  rental  and  aU  other 
material  facts.  But  to  a£Eect  him  with  this  notice 
would  be  extremely  unjust,  for  the  facts,  acknowledg- 
ment of  which  the  court  is  asked  to  impute  to  him, 
were  clearly  kept  irom  him.  The  solicitors  obtained 
the  valuation  for  and  on  behalf  of  the  trustees ;  they 
obtained  the  second  opinion  of  the  valuers  for  the 
benefit  of  the  borrower  and  for  the  protection  of  the 
trustees.  In  obtaining  the  valuation  and  opinion  the 
solicitors  were  not  acting  for  or  on  behalf  of  the 
appellant,  and,  considering  that  they  never  disclosed 
the  valuation  or  opinion  to  the  appellant  and  never 
informed  him  of  their  e£Eect,  he  cannot,  in  my  opinion, 
be  held  to  have  known  them.  It  is  important  to 
observe  that  the  statute  does  not  make  a  cestui  qui 
truai  responsible  for  a  breach  of  trust  simply  because 
he  had  actual  or  constructive  notice  of  it ;  he  must 
have  instigated  or  requested  it,  or  have  consented  to 
it  in  writing.  Even  if  the  knowledge  of  his  solicitors 
could  be  imputed  to  him  for  some  purposes,  it  is  not 
true  in  fact  that  the  appellant  did  by  himself  or  his 
agent  instigate,  request,  or  consent  in  writing  to  the 
breach  of  trust.  £ven  if  the  appellant  had  construc- 
tive notice  through  his  solicitors  of  the  valuation,  the 
court  in  exercising  the  power  conferred  upon  it  by 
the  statute  would  m  my  opinion  be  acting  im justly, 
and  not  justly,  if,  under  the  circumstances  of  this 
case,  it  held  the  appellant  liable  to  indemnify  the 
trustees.  The  court  would  be  treating  the  appellant 
as  having  done  more  than  he  did,  and  I  can  see  no 
justification  for  such  a  course.  It  must  be  borne  in 
mind  that  the  plaintiff  was  not  seeking  to  benefit 
himself  at  the  expense  of  the  remaindermen,  as  in 
Baby  v.  RideJudgh,  He  was  seeking  a  better  security 
for  the  trust  money  for  the  benefit  of  every  one 
interested  in  it.  Under  these  circumstances,  and  for 
these  reasons,  I  am  unable  to  concur  in  Kekewich, 
J.'s  judgment  on  this  point,  and  his  judgment  must 
be  varied  accordingly.  The  result  will  be  that  the 
appellant  will  receive  the  income  yielded  by  the  trust 
fund  which  is  not  lost,  but  will  not  receive  any  per- 
sonal benefit  from  what  the  trustees  have  to  mcike 
good.  The  appeal  failing  in  part  and  succeeding  in 
part,  each  p^ty  must  pay  his  own  costs  of  the 
appeal. 


A.  L.  Smith,  L.J. — ^Two  points  arise  upon  this 
appeal :  the  one  whether  the  defendants,  who  in  ISTt^ 
invested  upon  mortgage  the  trust  funds  of  Mr.  Yeie 
Somerset's  marriage  settlement  upon  insufficiait 
security  in  such  circumstances  as  to  constitate  a 
breach  of  trust,  are,  in  an  action  brought  o^ainst 
them  by  him  and  other  beneficiaries  some  thuiea 
years  afterwards  for  such  breach,  as  against  Mr.  Yere 
Somerset,  to  take  advantage  of  the  Trustee  Act, 
1888,  and  set  up  the  Statute  of  Limitations;  the 
other  is  whether  Elekewich,  J.,  was  right  in  granting 
to  the  defendants  the  indemnity  provided  by  section 
6,  sub-section  1,  of  that  Act.  Section  8,  so  far  as 
matfflial  to  the  case,  reads  as  follows :—"  If  the 
action  is  brought  to  recover  money  or  proper^ 
the  trustee  shaU  be  entitled  to  the  b^efit  of  and  be 
at  liberty  to  plead  the  lapse  of  time  as  a  bar  to  audi 
action  in  the  like  manner  and  to  the  like  extent  as  it 
the  claim  had  been  against  him  in  an  action  of  debt 
for  money  had  and  received." 

It  appears  to  me  that  this  is  an  action  brought  to 
recover  money,  for  it  is  an  action  to  recover  from  the 
defendant  trustees  the  money  which  has  been  lost  to 
the  trust  funds  in  consequence  of  their  breach  of 
trust.  It  was  conceded  at  the  bar  that  it  is  tiie 
statute  of  21  Jac.  1,  c.  16,  imposing  a  limitation  of 
six  years,  which  applies  to  this  case.  It  is  said  by 
the  defendants,  and  in  this  I  agree,  that  the  defence 
is  to  be  treated  as  if  it  were  a  plea  of  the  Statute  of 
Limitations  pleaded  at  common  law  to  an  action  for 
monev  had  and  received.  The  cause  of  action  was 
complete  in  1878,  when  the  defendants  committed  the 
breach  of  trust,  and,  consequently,  unless  the  plain- 
tiff, Mr.  Yere  Somerset,  can  make  out  some  acknow- 
ledgment so  as  to  take  the  case  out  of  the  statnte  it 
will  apply.  This  he  seeks  to  do  by  showing  that  he 
receivea  the  interest  upon  the  trust  funds  invested 
upon  mortgage  down  to  the  vear  1890. 

It  has  long  since  been  settled  that  the  mere  fact  of 
part  payment  of  a  debt  is  not  sufi&cient  to  take  a  case 
out  of  the  Statute  of  Limitations.  Sir  Frederid 
Pollock,  C.B.,  once  directed  a  jury  that  it  was,  bat 
that  direction  was  held  to  be  undoubtedly  erroneous : 
Wainman  v.  Hynman,  1  Ex.  121.  To  take  the  case 
out  of  the  statute  there  must  be  a  part  payment  of  the 
debt  under  such  circumstances  as  establish  a  promise 
to  pay  the  remainder;  or,  as  Parke,  B.,  said  in 
Davies  v.  Edwards,  7  Ex.,  at  ]p.  23,  **  the  party  who 
makes  the  payment  must  say  m  effect,  '  I  make  thk 
payment  on  account  of  the  debt.' "  The  same 
applies  to  the  payment  of  interest.  To  take  the  case 
out  of  the  statute  there  must  be  a  payment  of  interest 
qud  interest  due  upon  the  debt,  thereby  acknow- 
ledging more  to  be  aue :  Sims  v.  Brutton,  o  Ex.  809. 
It  is  true  that  in  this  case  Mr.  Yere  Somerset  reoGted 
periodically  down  to  1890  interest  upon  the  monejs 
lent  b^  tiie  trustees  to  Lord  Hill  upon  mortgage. 
Even  if  this  interest  had  been  paid  to  him  byue 
defendants,  which  it  was  not,  for  apparently  he  re- 
ceived it  direct  from  Lord  Hill,  though  I  do  not 
think  this  is  material,  how  can  such  payment  of 
interest  be  an  acknowledgment  by  the  defendants 
that  they  owed  Mr.  Vere  Somerset  more  money  ? 

If  the  trustees  had  paid  the  interest  to  the  plaintifF 
they  would  not  have  paid  it  as  interest  on  money  of 
his  in  their  hands  and  due  from  them  to  him,  bat  as 
interest  received  from  the  mortgagor:  B&e'SijM  v. 
BruUorif  at  p.  807.  The  payment  of  interest  in  this  case 
was  not  made  as  a  payment  by  the  defendants  oo 
account  of  any  debt  due  from  them  to  the  plain- 
tiff or  on  account  of  any  liability  they  were  under 
to  him.  At  the  most  it  was  an  admission  that  the 
trust  funds  were  duly  invested  by  them  on  behalf 
of  the  cestuisque  trttst.  It  was,  in  fact,  a  payment  of 
the  interest  due  from  Lord  Hill  under  the  mortgags 
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deed  to  the  plaintiff  and  nothing  more.  It  is  impossible 
to  twist  this  payment  of  interest  into  an  admission  by 
the  defendants  01  a  debt  due  from  them  to  Mr.  Vere 
Somerset,  as  he  now  attempts  to  do,  to  avoid  the  effect 
of  the  statute.  In  my  judgment  Kdcewich,  J., 
arriTed  at  the  right  conclusion  when  be  held  that  tbe 
Statute  of  Limitations  was  a  bar  to  this  action  for 
keach  of  trust  by  Mr.  Yere  Somerset  against  tbe 
defendants. 

I  now  oome  to  the  second  point,  whicb  is  whether 
the  trustees  committed  the  now  unquestioned  breach 
of  trust  at  the  instigation,  or  request,  or  with  the 
consent  in  writing  of  the  ben^ciary,  Mr.  Vere 
Somerset,  so  as  to  entitle  them  to  apply  for  the 
indemnity  provided  by  section  6  (1)  of  the  Act  of 
1888.  It  is  neoessaiy,  in  the  first  place,  to  ascertain 
the  true  meaning  of  this  section.  Does  it  mean  that 
in  order  to  entitle  to  the  indemnity  it  must  be  proved 
that  the  beneficiary  had  instigated,  requested,  or 
consented  in  writing  knowing  facts  whidi  rendered 
what  he  was  instigating,  requesting,  or  consenting  in 
writing  to  would  be  a  breach  of  trust;  or  wiU  it 
suffice  if  it  be  proved  that  the  beneficiary  merely 
instigated,  requested,  or  consented  in  writing  not 
knowing  that  it  was  a  breach  of  trust,  but  which  in 
fact  it  turned  out  to  be.  The  words  of  the  section 
are :  **  Where  a  trustee  shall  have  conmiitted  a  breach 
of  trust  at  the  instigation,  or  request,  or  with  the 
consent  in  writing  of  a  beneficiary.''  The  woi*ds  are 
not  where  a  trustee  shall  have  made  an  investment 
at  the  instigation,  request,  or  with  the  consent  in 
writing  of  a  beneficiary  which  turns  out  to  be  a 
beach  of  trust,  but  are  when  he  shaLL  have  committed 
a  breach  of  trust  at  the  instigation  and  consent  of  the 
beneficiary.  Ordinarily  a  person  can  only  instigate, 
request,  or  consent  to  that  which  he  knows.  In  my 
opinion,  upon  the  true  reading  of  this  section,  a 
trustee  in  order  to  obtain  the  benefit  conferred  thereby 
must  establish  that  the  beneficiary  knew  the  facts 
which  rendered  what  he  was  instigating,  requesting, 
or  consenting  to  in  writing  a  breach  of  trust.  Tins 
iisoe  is  upon  the  trustee  when  he  asks  for  relief  under 
the  section,  and  the  question  is.  Have  the  defendants 
in  this  case  established  it  ? 

It  was  proved  that  Mr.  Vere  Somerset  was  anxious 
from  the  year  1876  that  his  trust  fimds  (which 
amounted  to  about  £35,000)  should  be  shifted  out  of 
the  securities  liiey  then  were  in  and  invested  upon  Lord 
H]U*8  Hawkestone  Estate.  He  was  desirous  that  this 
shonld  be  done  so  as  to  have  a  better  security  for  the 
trust  funds.  He  knew  that  the  acreage  of  this 
estate  was  722  acres.  He  knew  the  farms,  their 
names,  and  the  locality  in  which  they  were  situated. 
He  consulted  his  father-in-law.  Colonel  Hill,  upon 
the  matter,  who  was  a  trustee  of  thie  Hawkestone 
Ertate,  and  who,  according  to  the  plaintiff's  own 
ertdenoe,  undertook  the  negotiations  witii  Lord  TTill 
and  Ifr.  Haste  (Lord  Hill's  agent)  as  regards  the 
proposed  advances.  Colonel  Hill  presumably  was 
well  acquainted  with  the  farms.  It  was  proved  that 
Mr.  Yere  Somerset  pressed  the  defendants  to  make 
the  advances  against  the  Hawkestone  property,  and 
■igned  a  written  consent  in  that  behalf.  The  above 
facts,  in  my  judgment,  were  established. 

It  was  not  proved,  as  Kekewich,  J.,  apparently 
thought,  that  Mr.  Vere  Somerset  knew  &at  tihe 
rental  of  the  Hawkestone  Estate  was  only  £1,070. 
There  is  no  evidence  of  this,  but,  on  the  contrary,  his 
evidence  was  that  he  was  told  by  Mr.  Haste  that  the 
rental  was  £1,700  a  year.  Now,  did  Mr.  Vere 
Somerset  know,  as  Kekewich,  J.,  also  thought,  that 
£42,750  was  tiie  figure  arrived  at  by  Sur  J.  W.  EUis  as 
ihe  value  of  the  estate  ?  It  does  appear  from  the 
report  made  by  Sir  J.  W.  EUis  wmdi  the  trustees 
obtained  for  their  own  information,  and  which  they 


never  communicated  to  Mr.  Vere  Somerset,  that  the 
net  rent^  of  thie  property  was  £1,079,  and  was  con- 
sequently less  tl^  the  annual  amount  required  to 
pay  the  interest  at  four  per  cent,  upon  the  £35,000 
advanced  by  about  £300  a  year.  It  also  appeared 
upon  tiie  report  that  to  arrive  at  the  £42,750  which 
Sir  J.  W.  EUis  estimated  the  i>roperty  as  being  worth 
it  would  be  necessary  that  it  should  realize  forty 
years'  purchase  upon  the  actual  rental,  which  on 
agricultural  lajid  such  as  this  was  admitted  to  be  an 
unheard  of  thing. 

It  is  true  that  Sir  J.  W.  Ellis  estimated  that  the 
rentals  might  be  increased  to  £1,425  a  year,  which  is 
just  over  what  was  required  to  pay  the  interest,  and 
upon  this  estimate  he  got  his  £42,750  by  thirty  years' 
purchase.  It  cannot,  I  think,  be  doubted  uiat  the 
security  was  whoUy  insufficient  for  an  investment  of 
trust  funds  amounting  to  £35,000.  AU  that  Mr. 
Vere  Somerset  was  told  was  that  Sir.  J.  W.  EUis  had 
reported  that  the  estate  was  sufficient  security  for 
£30,000,  and  he  was  subsequently  told  that  the 
trustees  had  arranged  to  advance  a  further  £5,000, 
for  which  Mr.  Vere  Somerset  gave  his  written 
consent. 

In  these  circumstances,  have  the  trustees  estab- 
lished the  issue  which  is  upon  them  ?  My  answer  is, 
No.  It  is  true  that  Mr.  Vere  Somerset  desired  for 
his  trust  funds  the  security  of  the  Hawkestone  Estate, 
whidi  he  knew  consisted  of  722  acres,  and  that  he 
pressed  for  it ;  but  it  has  not  been  proved  that  he 
knew  that  the  rental  was  only  £1,079,  nor  how  Sir 
J.  W.  "RHig  came  to  the  conclusion  that  it  was  a  suffi- 
cient security  for  £35,000.  This  information,  which 
the  trustees  had,  they  kept  to  themselves,  and  never 
communicated  it  to  Mr.  Vere  Somerset* 

In  my  judgment  the  true  view  of  the  evidence  is 
that,  although  much  desiring  and  pressing  for  the 
investment,  Mr.  Vere  Somerset  left  it  to  the  trustees 
to  determine  if  it  were  a  proper  one  for  the  moneys 
proposed  to  be  advanced,  and  was  thinking  that  he 
was  getting  a  good  and  secure  investment  for  his 
trust  moneys. 

So  much  for  the  knowledge  and  conduct  of  Mr. 
Vere  Somerset  himself.  Then  a  further  point  was 
made  on  behalf  of  the  trustees,  which  was  that,  as 
Messrs.  Wilde,  Berger,  &  Co.  knew  aU  the  facts,  and 
as  Uiey  acted  as  soUcitors  for  Mr.  Vere  Somerset 
in  the  transaction,  notice  to  them  of  Sir  J.  W. 
Ellis's  report  was  notice  to  Mr.  Vere  Somerset  of  the 
facts  therein  contained,  and  consequently  their  know- 
ledge of  these  facts  was  his  knowledge.  The  cir- 
cumstances are  these.  Messrs.  WOde,  Berger,  &  Co. 
were  soUcitors,  and  Lord  Hill  the  proposed  mort- 
gagor. Mr.  Jenkyns  had  been  the  sohcitor  of  the 
trustees,  but  in  order  to  save  expense  Mr,  Vere 
Somerset  requested  that  Messrs.  WUde,  Ber^,  & 
Co.  diould  be  permitted  to  act  both  for  Lord  HiU  and 
the  trustees,  and  this  was  assented  to. 

Upon  the  9th  of  March  Mr.  Vere  Somerset  changed 
his  soUcitor,  Mr.  Jenkyns,  and  appointed  Messrs. 
WUde,  Berger,  &  Co.  to  also  act  for  mm. 

The  retainer  of  Messrs.  WUde,  Berger,  &  Co.  by 
Mr.  Vere  Somerset  was  given  to  them  so  that  they 
might  be  able  more  readUy  to  carry  out  what  Mr. 
Vere  Somerset  and  his  wife  had  to  do  to  complete  the 
transaction  than  if  two  soUcitors  were  engu^. 
Messrs.  WUde,  Berger,  &  Co.  were  not  enp;aged  by 
Mr.  Vere  Somerset  to  negotiate  the  transaction  of  the 
loan  on  his  behalf,  or  to  advise  him  as  to  whether  it 
ought  or  ought  not  to  be  carried  out.  The  informa- 
tion Messrs.  WUde,  Berger,  &  Co.  obtained  about  the 
rent  and  value  of  the  estate  was  obtained  by  them 
soledy  on  behalf  of  the  trustees,  and  it  may  be  in  the 
interests  of  the  borrower.  Lord  HiU,  but  oertainly 
not  on  behfdf  or  in  the  interest  of  Mr.  Vere  Somerset, 
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and  thus  the  inf oimatioii  so  obtained  was  never  com- 
monioated  to  him. 

In  these  oiroumstanoes,  in  my  judgment,  it  would  be 
wrong  to  hold  that  the  Imowledge  of  Messrs.  Wilde, 
Berger,  &  Co.  thua  obtained  was  the  knowledge  of 
Mr.  Yere  Somerset  so  as  to  cause  this  court  to  find 
within  the  meaning  of  section  6  Mr.  Vere  Somerset 
'*  instigated,  requested,  or  consented  in  writing  "  to  a 
breach  of  trust  of  which^  as  a  matter  of  f  act,  ne  was 
ignorant. 

For  these  reasons,  in  my  judgment,  this  point  fails 
the  defendants,  as  also  a  similar  one  that  was  taken, 
that  the  knowledge  of  Lord  Hill's  agent,  Mr. 
Haste,  was  the  knowledge  of  Mr.  Yere  Somerset, 
which  was  founded  upon  the  fact  that  at  the  plain- 
tiff's request  Mr.  Haste  wrote  certain  letters  which 
were  put  in.  In  my  judgment  the  trustees  are  not 
entitled  to  the  relief  K^ewich,  J.,  gave  them,  for 
they  have  failed  to  establish  the  issue  which  was  upon 
them,  and  as  to  this  the  learned  judge's  jud^^- 
ment  should  be  reversed,  and  consequently  tms 
appeal  allowed  upon  this  second  point. 

X  agree  that  there  should  be  no  opsts,  as  each  party 
has  in  part  succeeded. 

Davey,  Ii.J.,  after  examining  the  facts,  continued: — 
The  learned  judge  has  held  that  the  investment  was  a 
breach  of  trust,  of  which  the  children  have  a  right  to 
complain,  and  there  is  no  appeal  against  that  iMurt  of 
his  judgment,  and  indeed  it  is  difficult  to  see  how  he 
could  have  hedd  otherwise,  the  only  singularity  of  the 
case  being  that  the  trustees  were  advised  by  soUoitors 
of  the  highest  position,  and  by  land  valuers  also  of 
experience  in  their  profession.  But  he  has  also  held 
that  Mr.  Yere  ^  Somerset's  action  is  barred  by  the 
Statute  of  Limitations,  and  that  his  life  interest  in 
the  trust  funds  ought  to  be  impounded  to  indemnify 
the  trustees. 

The  learned  jud^  finds  that  Mr.  Yere  Somerset 
knew  that  the  net  income  of  the  property  was  £1,070 
only.  I  confess  that  I  can  find  no  evidence  to  justify 
this  finding.  Mr.  Haste  (Lord  HUl's  agent)  was 
dead  at  the  time  of  the  trial,  Mr.  Berger  was  not 
called,  and  Mr.  Somerset,  although  pressed  on  cross- 
examination,  said  that  he  did  not  bow  the  income 
of  the  property,  and  that  Mr.  Haste  had  told  him  it 
was  £1,700. 

It  should  be  stated  that  at  an  early  stage  of  the 
business  Mr.  Haste  prepared  a  proposal  'vmioh  was 
sent  to  Mr.  Yere  Somerset,  but  it  was  not  produced, 
and  there  was  no  dear  evidence  of  its  contents.  We 
cannot,  I  think,  properly  on  this  evidence  draw  the 
inference  that  it  contained  a  statement  of  the  present 
income  of  the  property. 

The  first  question,  therefore,  which  we  have  to 
decide  is  whether  Mr.  Yere  Somerset's  action  is  barred. 

I  do  not  propose  to  add  very  much  to  what  has 
been  said  by  the  other  members  of  the  court.  I  do 
not  think  it  makes  any  difference  whether  the  trustees 
received  the  interest  and  paid  it  to  Mr.  Somerset  or 
whether  they  allowed  him  to  receive  it  direct  from 
Lord  Hill,  but  I  am  of  opinion  it  was  not  interest  on 
the  sum  sought  to  be  recovered  in  this  action,  and  it 
appears  to  me  that  it  would  be  almost  an  outrage  on 
common  sense  to  treat  the  payment  to  Mr.  Somerset 
of  the  interest  on  the  mortgage  as  an  acknowledg- 
ment by  the  trustees  of  the  existence  of  the  debt 
sought  to  be  recovered  in  this  action.  If  it  was 
evidence  of  anything,  it  was  evidence  of  Mr. 
Somerset's  acquiescence  and  acceptance  of  the 
mortg[a|^  as  a  propor  investment.  I  am  therefore 
of  opmion  that  on  this  point  the  learned  judge  was 
right. 

The  other  point  appears  to  me  to  be  one  of  greater 
difficulty.    The  answer  to  it  depends  on  the  omstruc- 


tion  of  section  6  of  the  Trustee  Act,  1888,  and  the 
ap^cation  to  be  given  to  that  section. 

Undoubtedly  tl^  investment  was  made  at  the  in- 
stigation, or  request,  or  with  the  consent  in  writing 
ofMr.  Yere  Somerset.  But  I  am  of  opinion  that  is  not 
enough,  and  that  in  order  to  bring  the  case  within 
the  section  the  beneficiary  must  have  requested  the 
trustee  to  depart  from  and  go  outside  the  terms  of 
his  trust  It  is  not,  of  course,  necessary  that  tin 
boiefidary  should  know  the  investment  to  be  in  law 
a  breach  of  trust,  but  he  must,  I  think,  know  the 
facts  which  constitute  the  breach  of  trust*  But 
supposing  I  am  wrong  in  this,  and  that  it  should  he 
held  to  be  sufficient,  in  order  to  bring  the  section  into 
operation,  that  the  beneficiary  requested  or  consented 
to  the  investment  in  question,  it  appears  to  me  that 
we  arrive  at  the  same  result  from  a  consideratian  of 
the  latter  words  of  the  section,  which  does  not  inmoee 
on  the  court  the  duty  in  all  events  of  impounding 
the  interest  of  the  beneficiary,  but  invests  the  oonit 
with  a  discretionary  power  (to  be  exercised  judicially), 
**if  it  shall  think  fit,"  to  <*make  such  order  as  to 
the  court  shall  seem  just"  for  the  purpose. 

It  appears  to  me  that  in  coming  to  the  oondnskm 
of  what  is  just  the  court  must  have  regard  to  settled 
legal  principles.  Although  the  power  of  impound- 
ing  the  interest  of  the  beneficiary  is  extended  by  the 
section  to  new  cases  it  is  not  a  new  power,  and  I 
cannot  find  any  words  in  the  section  which  have  the 
effect  of  directing  the  court  to  exeicise  the  statutoty 
jurisdiction  on  principles  different  &om  those  oa 
which  it  acted  brfore  the  statute.  The  leading  case 
on  tiie  subject  is  Babu  v.  Bidehalgh.  Turner,  lU/t 
tent  did  not  go  beyond  holding  that  the  tenant 


Jor  life,  having  been  privy  and  party  to  the  breach  of 
trust,  was  liable  to  recoup  the  trustees,  and,  see 
Sawyer  v.  Sawyer*  Was  Mr.  V  ere  Somerset  either  party 
or  privv  to  this  breach  of  trust  P  The  case  is  un- 
doubtedly very  near  the  line.  If  I  agreed  with  the 
learned  judgeVi  view  as  to  the  facts  of  the  case  I 
should  agree  with  his  decision,  but  remembwing  thai 
the  trustees  are  in  the  position  of  actors  seeking  an 
indemnity  from  another  against  their  own  liability,  1 
have  come  to  the  conclusion  that  there  is  not  sufficaent 
evidence  that  Mr.  Yere  Somerset  knew  of  the  insnfE- 
ciency  of  the  security,  or  that  he  ever  desired,  recjnested, 
or  consented  or  was  |>rivy  to  his  trustees  stepping  out- 
side the  terms  of  thor  trust.  Why  should  he  f  He 
had  to  gain  nothing  himself,  and  his  object  was  to  have 
the  funds  securely  invested.  Messrs.  Widens  letter 
of  the  17th  of  July,  1878,  seems  to  me  aoouratelv  to 
express  Mr.  Yere  Somerset's  attitude  of  mina  ai 
fathered  from  his  correspondence  and  evidenoe. 
Their  letter  to  Mr.  Somerset  himself,  of  the  10th  of 
July,  1878,  was  not  calcinated  to  inform  him  thai  a 
breach  of  trust  was  contemplated  and  to  rouse  his 
suspicion.  It  is  true  that  the  loan  was  afterwardi 
increased  to  £35,000,  and  he  was  informed  of  thk  I7 
the  letter  of  the  20th  of  Ju^,  and  on  this  point  I 
have  felt  great  difficulty,  but  1  think  he  was  eotitied 
to  assume  from  the  terms  of  the  letter  that  the  trot- 
tees  in  having  so  arranged  had  done  so  on  sufficient 
advice  and  with  sufficient  care.  We  were  pressed  to 
treat  Mr.  Berger's  knowledge  as  Mr.  Yere  Somexseft, 
on  the  ground  that  it  is  admitted  in  the  answer  to 
interrogatories  that  to  some  extent  the  firm  acted  u 
his  solicitors.  But  I  do  not  think  that  there  are  any 
sufficient  grounds  on  whidi  we  can  affSect  Mr.  Yere 
Somerset  with  Messrs.  Wilde's  knowledge,  <»■,  if  be 
had  no  direct  knowledge,  hold  that  he  had  oonstruc- 
tive  notice— even  assuming  that  constructive  notioe 
would  be  sufficient  to  affect  him  with  liability. 

On  the  whole,  therefore,  I  am  opinion  that  on  tlsf 
point  we  must  reverse  the  judgment  of  Kekewioh,  J. 

The  result  will  be  that  Mr.  Yere  Somerset  will  he 
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entitldd  to  reoehre  the  income  of  the  funds  realized 
from  tiie  seoority,  bat  the  tnisteeB  will  retain  for 
their  own  nse  the  interest  of  the  moneys  paid  by 
them  to  make  good  the  deficiency  of  the  mortga^. 

Sdidtors  for  the  appellant,  Pritchard,  EngUfield  & 
Co.,  for  JB.  BygoUy  Wem,  Salop. 

SoBcitoxs  for  the  respondents,  HtUberts  &  Hueaey, 


Ihan.  Div.  ^ 
Lopes,  and  > 
lith,  Ii.JJ.)  ) 


July  25 ;  Aug.  9,  1893. 


From  Ohan.  Div, 
(Lindley,  Lopes, 
A.  L.  Smith,  L. 

In  re  Palmbb. 
Palmeb  v.  Answobth.  (a.) 

WWr-'Oontintdum — Beetdue — Shares  of  residue  given 
obBoiutdy  by  will — Codicil  restricting  the  gift  of  one 
•hare  to  a  Ufe  interest^  with  direction  that,  upon  decUh 
o/ienant/or  life,  the  share  should  fall  into  and  form 
port  of  the  rendue. 

Testator  by  his  vnU  bequeathed  to  each  of  his  daughters^ 
Martha  and  Alice,  an  absolute  interest  in  one-fifth  share  of 
hU  residuary  e^ate,  and  the  remaining  three-fifths  of  the 
rmdue  he  bequeathed  equally  between  his  two  sons  ahso- 
hddy.  By  a  codicil  Tie  altered  the  gift  in  the  will  as  to 
ike  ihare  of  Martha  by  restricting  it  to  an  interest  for 
her  life  only,  and  directed  that,  upon  Martha*s  death, 
"the  same  should  faU  into  and  form  part  of*^  his  rc- 
mdmry  estate;  arid  in  aU  other  respects  he  confirmed  his 
win. 

HM,  that  there  was  not  an  intestacy  as  to  the  re- 
mainder eomedant  on  the  death  of  Martha  in  <me-fifth 
than  of  (he  residue,  because,  on  the  true  construction  of 
ihe  vfUl  and  codicil  read  together,  such  remainder  had 
^een  efeduaHy  given  to  the  other  residuary  legatees, 

HmnUe  v.  Shore,  12  W.  B.  149n,  7  Hare,  247,  1 
H.  is  M.  550,  inferruled. 

Appeal  from  Stirling,  J. 

Jdm  W.  Palmer,  1^  his  wiU,  dated  the  28th  of 
July,  1859,  gaTe  his  residuary  estate  to  trustees  upon 
trust  as  to  two  equal  fifth  shares  thereof  for  his  two 
dsp^ters,  Martha  Palmer  (now  Mrs.  Byng)  and 
A]ioe  Palmer,  as  tenants  in  common  absolutely ;  and 
M  to  the  three  remaining  equal  fifth  shares  thereof 
for  his  two  sons,  Alfr^  and  Edward  Palmer,  as 
tenants  in  common  absolutely.  By  a  codicil,  dated 
the  9th  of  December,  1868,  he  declared  that  the  real 
tod  personal  estate  by  his  will  given  for  the  benefit 
of  luf  daughter  Martha,  and  all  benefit  and  adyan- 
tsge  to  be  derived  by  her  under  his  said  will,  should 
'*  OB  restricted  and  confined  to  an  interest  for  her  life 
only,  and  that  upon  her  death  the  same  should  fall 
into  and  form  part  of  the  testator's  ''residuary 
eitate,"  and  in  all  other  respects  he  thereby  ratified 
and  confirmed  his  wilL  The  testator  died  on  the 
13tii  of  September,  1871. 

The  daoghter  Martha,  who  was  still  living,  was 
now  the  wife  of  E.  W.  Byng. 

The  trustees  of  the  will  took  out  an  originating 
inmmons,  to  obtain  the  opinion  of  the  coiurt  as  to 
whether  or  not  there  was  an  intestacy  as  to  the 
corpus  of  the  share  of  residue  in  which  the  daughter 
Martha  had  a  life  interest.  Although  Martha  was 
•tiQ  living,  all  parties  interested  were  desirous  of 
haTing  the  present  declaration  of  the  court  on  the 
question  of  testacy  or  intestacy,  and  as  to  what  per- 
Bons  were  entitled  to  the  remainder,  expectant  on  the 
death  of  Martiia  Byng,  in  the  testator's  residuary 
estate. 

(a.)  Beported  by  M.  J.  Biake,  Esq.,  Barrister-at- 
Law. 


Stirling,  J.,  held,  on  the  authority  of  Humble  v. 
Shore,  7  Ha.  247,  1  H.  &  M.,  at  p.  560,  that  there 
was  an  intestacy  as  to  the  corpus  of  the  share  in 
question. 

The  Law  Union  and  Crown  Fire  and  Life  Assur- 
ance Co.,  who  were  assignees  for  value  of  the  share 
of  one  of  the  other  residuary  legatees,  appealed. 

Oraham  Hastings,  Q.C.,  and  E,  8,  Ford,  for  the 
appellants. — ^l^e  Court  of  Appeal  is  not  bound  by 
Humble  V.  Shore,  for,  although  that  case  was  afi&rmed 
by  Lord  Cottenham  on  appeal,  there  is  no  report  of 
Lord  Cottenham's  decision,  and,  moreover,  the  Court 
of  Appeal  is  not  necessarily  bound  by  a  dedsion  of  a 
Lord  CJhancellor :  Wheeldonv.  Burrotos,  28  W.  E.  196, 
12  Ch.  D.,  per  Thesiger,  L.J.,  at  p.  54 ;  In  re  Hallett, 
JS^natchbull  v.  HalkU,  13  Ch.  D.  696.  [LoPES.  L.J., 
referred  to  Thorogoody,  Bryan,  8  C.  B.  115.]  HurnbU 
V.  Shore  was  not  followed  in  the  following  cases : — 
Crawshaw  v.  Crawshaw,  14  Ch.  D.  817 ;  In  re 
Bhoades,  33  W.  E.  608,  29  Ch.  D.  142;  In  re 
Ballance,  37  W.  E.  600,  42  Ch.  D.  62 ;  In  re  Owen, 

36  SOLIOITOBS*  JOUBNAL,  539 ;  Holgate  v.  Jennings, 

37  SouoiTOBS'  JouBNAL,  303;  where  the  judges 
took  advantage  of  slight  differences  in  the  wordmg 
of  the  wills  in  those  cases  to  distinguish  them 
from  Humble  v.  Shore,  The  testator  by  the  codicil 
has  not  merely  revoked  a  gift  of  residue  given 
by  the  will — ^in  which  case  we  admit  there  would 
be  a  lapse — ^but  has  added  an  express  direction 
that  the  share  in  question  should  fall  again  into  the 
residue  and  form  part  of  the  residuary  estate ;  that 
amounts  to  a  gift  of  the  share  to  the  oUier  residuary 


Giffard,  Q.C,  and  Kenyon  ParJcer,  for  the  next  of 
kin. — Humble  v.  Shore  was  founded  on  Cresswell  v. 
Cheslyn,  2  Eden,  123,  3  Bro.  P.  C.  246 ;  it  was  decided 
in  1847,  and  has  been  ever  since  recognized  as  bind- 
ing, and  was  followed  in  Lightfoot  v.  Burstall,  12 
W.  E.  148,  1  H.  &  M.  546 ;  Sykes  v.  Sykes,  16  W.  E. 
545,  L.  E.  3  Ch.  App.  301 ;  In  re  Savage's  Trusts,  50 
L.  J.  Ch.  131 ;  and  In  re  Barker's  Estate,  29  W.  E. 
281,  15  Ch.  D.  635.  The  cases  which  distineuish 
Humble  v.  STwre  recognize  it  as  an  authority.  There 
are  no  words  in  this  will  which  indicate  a  gift  of 
Martha's  one- fifth  to  the  other  residuary  legatees. 
There  is  nothing  to  show  in  what  proportion  the 
other  residuary  legatees  are  to  take  the  one-fifth 
which  has  been  set  free  by  the  codicil. 

E.  S.  Ford,  in  reply. — ^Martha's  one-fifth  share  is, 
after  her  death,  to  fall  into  residue,  and  to  be  dis- 
posed of  as  the  residue  is  disposed  of  by  i^e  will  as 
altered  by  the  codicil ;  the  effect  of  the  codicil  is  to 
turn  the  ^ares  of  residue  into  fourths  instead  of  fifths. 

Cur.  adv.  vuU, 

Aug.  9. — ^Lindley,  L.J. — ^The  question  turns  on 
the  constuction  of  the  will  and  codicil  of  John 
Palmer.  FThe  Lord  Justice  read  the  material  parts 
of  the  wul  and  codicil  above  set  out,  and  pro- 
ceeded:— ^]  Stirling,  J.,  decided  that  there  was  an 
intestacy  as  regards  the  remainder  expectant  on  the 
death  of  Martha.  The  learned  judge  so  decided 
(contrary  to  what  would  have  been  his  own  opinion) 
because  he  felt  boimd  to  follow  Humble  v.  Shore,  7 
Hare,  247,  which  is  more  fully  r^orted  in  the  note  to 
Lightfoot  v.  Burstall,  1  H.  &  M.  546,  at  p.  550. 
Humble  v.  Shore  was  affirmed  on  appeal  by  Lord 
Cottenham,  L.C.,  and  was  followed  and  approved  by 
Wood,  V.C.,  in  Lightfoot  v.  Burstall,  and  by  Hall, 
V.C,  in  In  re  Barker's  Estate,  and  again  in  In  re 
Savage's  Trusts,  It  appears,  moreover,  from  the 
judgments  of  Hall,  V.C,  m  In  re  Barker's  Estate  and 
m  In  re  Savage's  Trusts,  that  Humble  v.  Shore  was 
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followed  by  Sir  Geoige  Jessel,  M.B.,  and  the  Court 
of  Appeal  in  Homfray  v.  Darby  m  1879,  but  the  terms 
of  the  will  in  Hmnfray  y.  Darby  are  not  stated. 

On  the  other  hand,  Humble  y.  Shore  was  dis- 
^proved  by  Sir  George  Jessd,  M.B.,  in  Crawshaw  v. 
QrawehaWf  and  both  he  and  other  judges — ^viz., 
Bacon,  Y.C.,  Eot,  J.,  and  Chitty,  J. — whilst  treat- 
ing reluctantly  Mumble  y.  Shore  as  an  authority,  haye 
ri£ed  on  yery  slender  and  scarcely  perceptible 
grounds  for  distinguishing  it  from  cases  closely  re- 
sembling it :  see  in  re  Bnoadea  (Bacon,  V.G.),  In  re 
BaXlance  (Kay,  J.),  In  re  Owen  (Chitty,  J.),  and  HoU 
gate  y.  Jennings  (Chitty,  J.]. 

It  is  unfortunate  that  the  reasons  which  influenced 
Lord  Cottenham,  L.C.,  in  affirming  on  appeal  Hum' 
ble  y.  Shore  are  not  disooyerable.  We  haye  examined 
the  registrar's  book,  and  under  the  date  of  the  12th 
of  August,  1848,  an  entry  appears  that  an  appeal  in 
Humbh  y.  Shore  was  dismissed,  but  there  is  no  note 
of  the  grounds  of  the  decision.  The  reasoning  of 
Wigram,  Y.C.,  in  that  case  is,  in  my  opinion,  yery 
unsatisfactory.  He  treats  the  direction  tiiat  the  share 
shall  fall  into  the  residue  as  expressing  no  intention 
as  to  its  ultimate  destination ;  he  treats  such  a  direc- 
tion as  amounting  to  no  more  than  the  law  would 
imply.  I  cannot  myself  adopt  this  yiew.  If  a 
testator,  after  bequeathing  his  residuary  estate  in 
shares,  simply  reyokes  a  gift  of  one  of  those  shares, 
he  takes  that  share  out  of  the  residue,  and  that 
share,  being  taken  out  of  residue,  must,  unless 
otherwise  disposed  of,  be  treated  as  undiposed  of 
(as  in  Oresetffell  y.  ChesHyn  and  Syhee  y.  Syhee), 
This  I  follow ;  but  when  a  testator  reyokes  a  gift  of 
a  share  of  residue,  alters  the  gift,  and  subject  to  that 
alteration  directs  the  share  to  fall  again  into  his  resi- 
due, he  does  not  mean  that  such  share  shall  be  treated 
as  ultimately  out  of  the  residue,  but  as  ultimately  in 
it,  and  to  go  as  part  of  it  to  those  to  whom  he  leayes 
it.  To  ascertain  who  are  to  take  the  residue,  not 
only  the  will,  but  also  the  codicil  must  be  attended 
to ;  but  according  to  Humble  y.  Shore,  although  a  tes- 
tator has  disposed  of  his  residuary  estate,  indudiii^  a 
particular  part  of  it,  that  part  cannot  be  considered  as 
going  with  the  rest.    I  confess  I  cannot  follow  this. 

The  case  we  haye  now  to  deal  with  is  in  some 
respects  weaker  than  Humble  y.  Shore,  because  we 
haye  not  here  got  the  words  ''and  be  disposed  of 
accordingly."  But  these  words  do  not,  in  my  opinion, 
make  any  real  difference.  In  Lightfoot  y.  BuretaU 
Wood,  V.C,  seems  to  haye  thought  it  a  fallacy  to  say 
that  a  direction  that  a  share  shall  fall  into  the  residue 
amounts  to  a  gift  of  that  share.  This  is  true  if  the 
residue  itself  is  undisposed  of,  but  not  if  it  is  itself 
giyen  to  persons  capable  of  taking  it.  In  such  a 
case  a  direction  that  a  share  shall  fall  into  the  resi- 
due, is  a  gift  to  those  to  whom  the  residue  is  itsdf 


If  Humble  y.  Shore  had  laid  down  any  rule  of  law 
which  had  guided  conyeyancers  and  others  in  fnuning 
wills,  it  might  be  too  late  now  for  this  court  to  decline 
to  recognize  and  follow  it.  But  the  Vice-ChanoeUor 
in  Humble  y.  Shore  did  not  profess  to  lay  down  any 
rule  of  law.  On  the  contrary,  he  sought  for  indica- 
tions of  the  testator's  intention,  but  could  find  none 
which  were  satisfactory  to  his  mind.  Some  other 
judges,  followinffhim,  haye  construed  similar  wills  in 
a  similar  way.  The  result  in  all  those  cases  has  been, 
in  my  opinion,  to  miss  the  intention  as  expressed,  and 
unfortunately  to  defeat  it  without  sufficient  grounds. 
His  line  of  cases  affords  a  striking  illustration  of  the 
mischief  done  of  constnung  one  will  by  paying  too 
much  attention  to  decisions  on  other  wills.  Bules  of 
law  must  be  attended  to,  but  if  in  any  case  the  inten- 
tion of  a  testator  is  expressed  with  simdent  clearness 
to  enable  the  court  to  ascertain  it,  the  court  ought  to 


giye  effect  to  it  in  that  case,  unless  there  is  some  Uw 
which  compels  the  court  to  ignore  it ;  and  the  mere 
fact  that  m  other  wills  more  or  less  like  it  other 
judges  haye  not  been  satisfied  as  to  the  intentions  ei- 
pressed  in  them,  is  not  sufficient  ground  for  defeating 
an  intention  where  the  court  hol£  it  to  be  sufficiently 
expressed  in  the  particular  will  which  it  is  called  upon 
to  construe. 

Quided  by  these  principles,  and  applying  myself  to 
this  will  and  codicil,  I  see  no  difficulty  in  oonstroing 
them.  The  testator  by  his  oodidl  has  cut  down  Mre. 
Byng*s  share  of  the  residue  to  a  life  estate,  and 
subject  to  that  he  has  directed  her  share  to  fall  into 
the  residue.  Bj  his  will  and  oodidl  taken  together 
he  has  giyen  this  share  after  her  death  to  his  other 
residuary  legatees ;  but  in  what  proportions  it  is 
prematiue  now  to  determine,  as  Mrs.  Byxig  ii  stOl 
liying.  This  being  the  testator's  plain  intention, 
suffidentiy  expressed  to  enable  the  court  to  see  it, 
the  court  ought  to  giye  effSact  to  it,  notwithstanding 
Hwnble  y.  Shore  and  other  cases  which  haye  followed 
it,  and  which  I,  for  one,  dearly  think  wron^y 
dedded. 

The  appeal  will,  therefore,  be  allowed,  bat  the 
costs  bow  here  and  below  ought  to  come  out  of  tiie 
testator's  estate. 

LoFES,  L.J. — ^I  am  of  the  same  opinion,  and  if  we 
were  not  oyerruling  Humble  y.  S?Mre  1  diould  say 
nothing.  My  judgment  is  confined  to  the  question 
of  inteedbacy.  Stirune,  J.,  in  deference  to  the  case  of 
Humble  y.  Shore,  held  that,  as  regards  the  remainder 
expectant  on  the  death  of  Martha  Byng,  there  was  an 
intestacy.  That  case  has  had  an  eyentfol  and 
chequeiidd  existence :  sometimes  approyed ;  sometimes 
disapproyed;  distinj^hed  from  other  cases  where, 
to  my  mind,  the  distinction  was  so  minute  as  to  be 
almost  imperceptible ;  and  constantly  tre^»d  with 
scanty  respect  hoih  by  the  judges  and  the  profusion. 
It  is  difficult  to  understand  the  prindple  of  tiiai 
decision  or  the  reasoning  by  which  it  was  arrived  at 
I  will  illustrate  the  effect  of  that  decision  thus:  A 
testator,  after  disposing  of  portions  of  his  property, 
giyes  the  whole  of  his  residue  to  A.,  B.,  and  G. 
equally.  By  oodidl  he  reyokes  the  gift  of  the  shaie 
to  C,  and  directs  it  to  fall  into  the  residue  and  be 
disposed  of  accordingly.  I  can  imagine  nothing 
more  dear  than  the  testator's  intention — ^yiz.,  m 
intention  to  depriye  C.  of  the  share  he  had  given 
him,  and  to  give  it  equally  between  A.  and  B.  Tet, 
if  Humble  y.  S?iore  is  to  be  followed,  C.'s  share  is  not 
to  fall  into  the  residue  and  be  divided  between  A 
and  B.,  but  the  testator  is  to  be  taken  as  having  died 
intestate  as  to  that  share.  The  direction  that  C's 
share  is  to  faJl  into  the  reddue  and  be  disposed  of 
accordingly  is  to  be  hdd  insuffident  to  carry  the 
share  to  the  other  redduarv  legatees  or  devisees.  A 
more  obvious  and  palpable  attempt  to  defeat  the 
intention  of  the  testator  it  would  be  difficult  to 
imagine. 

The  present  case  is  not  so  strong  as  HumUt  t. 
Shore  because  the  words  ''and  to  be  disposed  d 
accordingly"  are  omitted;  but  in  my  opinion tlttt 
makes  no  difference.  It  is  difficult  to  undecstand 
how  Humble  v.  Shore  has  lived  so  long — ^itsonlymeiit, 
if  it  is  one,  is  its  longevity.  I  think,  notwithstanding 
its  longevity,  it  should  be  overruled.  In  overmling 
it  we  are  not  violating  any  prindple  of  law,  for 
Humble  v.  Shore  deddes  none,  nor  are  we  o<mtn- 
vening  any  canon  of  construction,  but  we  are  giving 
effect  to  prindples  well  known  and  long  recognized— 
viz.,  that  one  will  is  not  to  be  construed  by  another, 
that  authorities  as  to  the  construction  of  wills  an 
not  to  be  servildy  followed ;  and  that,  above  all,  it  ii 
the  duty  of  the  court  in  construing  wUls  to  give  effect 
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io  the  intention  of  the  testator  where  the  langu-ige 
used  permits. 

A.  L.  Smith,  L.J. — I  have  read  and  considered  the 
judgment  of  lindley,  L.  J. ;  I  affree  with  every  word 
of  it,  and  I  have  nothing  to  add.  The  order  of  the 
court  helow,  so  far  as  it  declares  an  intestacy,  must 
be  reversed. 

SoHoitors,  Hohim,  Hay,  Waters,  <k  Lucas  ;  Thomas 
WhiU  <fc  Sons,  for  Stanley,  Wasbrough,  &  Doggett, 
Briitol. 


B.  DiT.   ) 
ler,  M.R.,  J 


Nov.  4. 


From  a  B.  Div. 
(LordEaher, 
and  Eay,  ~ 

COSPORAnOK   OF  SOUTHPOBT  V.  ObMSKIBK  ASSESS- 
MENT Committee,  (a.) 

Foot  raie^BaieahUiiy — Qas  mains  and  pipes — Occupa- 
tion— Exclusive  use — Easement. 

A  local  Act  of  Parliament  empowered  tJie  corporation 
of  8,  to  supply  gas  within  the  toumship  of  B,,  and 
further  pnmded  that  the  local  hoard  of  B,  sJiould  have 
the  exclusive  right  of  laying  gas  mains  and  pipes  within 
^  township,  and  should  keep  such  gets  mains  and  pipes 
HI  repair,  and  should  afford  the  corporation  of  8.  the  use 
ofthesame/or  the  supply  of  gas  unthin  the  toumship. 

In  aeoordanee  with  these  provisions,  the  local  board 
laid  mains  and  pipes  and  kept  them  in  repair,  and 
afmledthe  use  of  the  same  to  the  corporcUion*  The 
nid  mains  and  pipes  were  not  used  for  any  other  pur' 
pOM  than  for  the  supply  of  gas  by  the  corporation. 

Held,  that  the  corporation  were  not  occupiers  of  the 
mains  and  pipes,  btU  ?iad  a  mere  easement  in  them  ;  and 
wrt,  therefore,  not  liable  to  be  reded  in  respect  of  them. 

Appeal  from  a  judgment  of  a  divisional  court  on  a 
rating  appeal  brought  by  way  of  special  case. 

The  case  stated  that  the  mayor,  aldermen,  and 
borgesses  of  the  borough  of  Southport  were  the 
owners  and  occupiers  of  gasworks  in  the  said  borough, 
and  that  they  were  emnowered  by  statute  to  supply 
gat  in  the  township  of  Birkdale. 

By  section  43  of  the  Southport  Improvement  Act, 
1871,  it  was  enacted  as  follows : — '*  The  local  board 
(whidi  means  the  local  board  of  the  township  of 
Birkdale)  shidl  have  the  exclusive  right,  except  as 
bereinafter  provided,  of  laying  gas  mams  and  pipes 
witbin  the  township,  and  shall  for  ever  hereafter  keep 
tbeir  j>resent  and  future  gas  mains  and  the  public 
lamps  in  the  township  in  good  repair  and  condition, 
uid  shall  afford  the  corporation  (that  is,  the  corpora- 
tion of  Southport)  the  use  of  the  same  for  the  supply 
of  gas  for  public  and  private  purposes  witbin  the 
township,  and  in  consideration  thereof  the  corpora- 
tion shall  pav  to  the  local  board  4^.  for  every  1,000 
cubic  feet  of  gas  supplied  by  the  corporation  to  pri- 
^te  consumers  withm  the  township,  and  in  oon- 
lideraiion  of  the  power  conferred  b^  this  Act  upon 
tbe  corporation  to  supply  gas  withm  the  township 
tbe  corporation  shall  also  pay  to  the  local  board  ^d, 
for  every  1,000  cubic  feet  of  gas  supplied  by  the  cor- 
poration within  the  township  to  private  consumers, 
such  res|>ective  payments  to  be  made  quarterly." 

Tbe  said  local  board  of  the  township  of  Birkdale 
did  accordingly  lay  gas  mains  and  jnpes  within  the  said 
township,  and  kept  the  same  ffas  mains  and  pipes  in 
good  repair  and  condition,  and  afforded  the  said  cor- 
poration of  Southport  the  use  of  the  same  for  the 
supply  of  gas  witlun  the  said  township  in  pursuance 
of,  and  in  accordance  with,  the  provisions  and  terms 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Banister-at- 
Law, 


contained  in  the  said  Act.  The  said  mains  and  pipes 
were  not,  as  a  matter  of  fact,  used  for  any  purpose 
other  than  that  for  which  the  same  were  used  as 
aforesaid  by  t^e  corporation. 

By  section  3  of  the  Southport  Improvement  Act, 
1876,  it  was  enacted,  inter  alia,  aa  follows :—"  The 
Ghtsworks  Clauses  Act,  1847,  ...  are  hereby 
incorporated  with  this  Act.  Provided  always  that 
clauses  6  to  12  inclusive  of  the  Gasworks  Act,  1847, 
shall  be  put  in  force  within  the  township  of  Birkdale 
by  the  Birkdale  Local  Board  only,  ana  not  by  the 
corporation ;  and  the  word  '  undertakers '  in  clauses 
6  to  12  and  19  to  29  inclusive  of  the  same  Act  shall, 
so  far  as  such  clauses  affect  the  township  of  Birkdale, 
apply  to  and  mean  the  Birkdale  Local  Board,  and  not 
the  corporation."  As  a  matter  of  fact  the  corpora- 
tion made  the  service  connections  with  the  said  mains 
except  for  the  public  lamps  in  the  said  township; 
the^  provided  and  laid  the  service  pipes  from  the  said 
mams  to  the  premises  of  the  consumers,  the  cost  of 
such  connections  and  pipes  being  paid  by  the  con- 
sumers; and  the  corporation  kept  all  the  service 
pipes  in  repair,  and  idso  charged  and  collected  all  fAS 
rents.  On  the  23rd  of  June,  1892,  the  corporation 
were  assessed  and  rated  as  occupiers  of  the  said  gas 
mains  and  pipes  in  the  said  township  of  Birkdale  in  a 
rate  for  the  relief  of  the  poor  of  the  township  of 
Birkdale  and  other  purposes. 

This  special  case  was  stated  under  12  &  13  Yict.  c. 
45,  s.  11,  by  consent  and  by  the  order  of  Wills,  J., 
for  the  purpose  of  enabling  the  corporation  to  appeal 
against  the  said  rate.  The  respondents  were  the 
Assessment  Committee  of  the  Ormskirk  Union  and  the 
overseers  of  Birkdale.  The  respondents  contended  that 
the  corporation  were  the  occupiers  of  and  were  rateable 
to  the  poor  rate  in  respect  of  the  said  gas  mains  and 
pipes  in  the  said  township  of  Birkdale.  llie  corporation 
contended  that  they  were  not  the  occupiers  of  the 
said  gas  mains  and  pipes,  but  had  a  mere  easement  or 
right  of  enjoyment  m  respect  thereof  in  virtue  of  the 
a£)ve-recited  section  of  their  local  Act  of  1871,  and 
that  they  were  not  assessable  or  rateable  to  the  poor  rate 
in  respect  thereof. 

The  Divisional  Court  (Cave  and  Wright,  JJ.) 
allowed  the  appeal,  holding  that  the  corporation 
were  not  l^e  occupiers  of  the  said  gas  mains  and 
pipes,  and  were  not  liable  to  be  rated. 

The  Assessment  Committee  of  the  Ormskirk  Union 
and  the  overseers  of  Birkdale  appealed. 

Poland,  Q.C,  and  A,  T,  Lawrence,  for  the  appel- 
lants.— The  corporation  are  the  occupiers  of  these 
mains  and  pipes ;  they  are  in  the  position  of  persons 
enjoying  the  use  of  property  in  the  only  way  in 
which  it  can  be  used.  The  local  board  are  not  in 
occupation,  but  are  in  the  position  of  a  landlord  who 
does  repairs. 

They  cited  Reg.  v.  Stevens,  12  L.  T.  N.  S.  491,  13 
W.  R.  C.  L.  Dig.  93 ;  Reg,  v.  East  London  Waterworks 
Co,,  18  Q.  B.  706 ;  Metropolitan  Railutay  Co,  v.  Fowler, 
[1893]  A.  C.  416 ;  Lancashire  Telephone  Co,  v.  Over^ 
seers  of  Manchester,  33  W.  E.  203,  14  a  B.  D.  267,  62 
L.  T.  N.  S.  793. 

Leese,  Q,C,,  and  S,  T,  Evans,  for  the  respondents, 
were  not  called  upon  to  argue. 

Lord  EsHEB,  M.K. — ^This  seems  to  me  to  be  a 
clear  case.  By  a  local  Act  of  Parliament  the  corpora- 
tion of  Southport  have  the  right  of  supplying  gas 
within  a  certain  district  including  the  township  of 
Birkdale;  and  the  local  board  of  Birkdale  have  the 
exclusive  riffht  of  laying  down  mains  and  pipes  within 
their  township  for  the  purpose  of  gas  being  so  sup- 
plied by  the  corporation  within  the  township.  The 
local  board  are  tne  sole  judges  of  where  such  mains 


154 


THE  WEEKLY  REPORTER.       cj«i.6;i8m.]        VoLXMl. 


High  Coubt. 


PONSFOBD  V.  Newpobt  Distbiot  Bohool  Boabd. 


High  Coxtbt. 


and  pipes  should  be  laid  down  and  of  how  they 
should  be  laid  down.  At  the  moment  when  any 
pipes  are  so  laid  down,  the  local  board  are  in  the 
position  of  being  the  statutory  owners  of  those  pipes ; 
they  have  by  virtue  of  the  Act  of  Parliament  a  right  to 
the  possession  of  them.  And  so  long  as  they  do  not  give 
up  that  position  or  that  right,  it  follows  tiiat  they  are 
the  owners  and  occupiers  of  the  land  filled  with  those 
pipes,  and  are  themselves  liable  perhaps  to  be  rated 
in  respect  of  such  ownership  and  occupation.  Now. 
have  tney  given  up  that  right  P  It  seems  to  be  clear 
that  they  have  not  given  up  possession  of  the  pipes  to 
the  corporation,  so  that  the  corporation  could  do 
what  they  liked  with  them.  I  doubt  very  much 
whether  the  corporation  could  interfere  with  the  pipes 
in  any  way  without  the  consent  of  the  local  board. 
The  local  board  have  the  power,  and  they  exerdse  it, 
of  laying  down  mains  and  pipes  wherever  they  think 
necessary ;  and  thejr  perform  the  duty,  imposed  by 
the  statute,  of  keeping  them  in  repair.  That  is  suffi- 
cient to  show  that  they  are  in  possession.  What 
is  it,  then,  that  they  have  ffiven  up  P  The  statute 
says  that  they  shall  afford  the  corporation  the  use  of 
the  pipes  for  the  supply  of  ^  for  public  and  private 
purposes  within  the  township.  That  is  all  they  have 
given  up,  the  use  of  the  pipes;  they  have  kept  the 
occupation  in  themselves.  They  have  kept  in  them- 
selves complete  control  over  the  pipes,  except  so  far 
as  it  is  limited  by  the  obligation  to  afford  the  use  of 
them  for  a  particular  purpose.  The  Divisional  Court 
were  right  m  holding  that  the  coiporation  were  not 
the  occupiers,  and  therefore  not  liable  to  be  rated. 
The  app«il  must  be  dismissed. 

Ejly,  L. J.— I  ^uite  agree.  I  think  that  what  the 
corporation  have  m  this  case  is  nothing  more  than  an 
easement.  Nothing  has  been  granted  to  them  by  the 
local  board  or  by  the  statute  except  the  use  of  the 
pipes.  I  can  see  no  difference  between  this  case  and 
the  case  of  a  man  who  has  a  drain-pipe  lying  in  his 
land  and  grants  permission  to  some  one  else  to  send 
sewage  throup^h  that  drain,  or  the  case  of  a  man  who 
has  a  wire  laid  beneath  the  surface  of  his  land  and 
grants  permission  to  another  to  pass  electricity  through 
that  wire.  The  person  to  whom  such  permission  was 
l^ranted  would  not  be  an  occupier.  I  thinTr  the 
judges  in  the  Divisional  Court  were  right.  This  is 
not  a  case  of  occupation  of  land  by  the  corporation. 
The  corporation  have  a  mere  easement— viz.,  the 
right  to  the  exclusive  use  of  pipes  occupied  by  the 
local  board. 

Appeal  di8mi$Bed. 

Solicitors  for  the  appellants,  Bowcliffety  Bawle,  Jb 
Co.,  tot  Alfred  Dickinson,  Ormskirk. 

Solicitors  for  the  respondents,  Andrew,  Mellor,  <k 
Smith,  for  J.  Daviee  Williama,  Southport. 


W^  <Sotttt  of  SnutUt. 

Chan.  Div.  I 
North,  J.  /  Nov-  8. 

PoNBFOBD  V.  Newpobt  Distbiot  School  Boabd.  (a.) 

Mdropolie^Dieused  burial  ground-^Building  on  unused 

portion—**  Set  apart  for  interments  "—Metropolitan 

Open  Spaces  Act,  1881,  s,  1— Open  Spaces  Act,  1887, 

s.  4— Disused  Burial  Grounds  Act,  1884,  «.  3. 

In  1842  a  piece  of  land  was  conveyed  to  a  burial  com^ 

(a.)  Reported  by  C.  F.  Dunoak,  Esq.,  £anister-at- 
Law. 


panv  and  enclosed  by  tJiem  as  a  cemetery,  and  part  ihereof 
used  for  interments.  In  1878  an  Order  in  Council  dosed 
the  cemetery.  In  1885  a  waU  was  built  cutting  off  a 
portion  of  the  cemetery,  which  had  never  been  aetwiUjf 
used  for  interments,  from  the  remainder.  In  1890 
anothir  Order  in  Council  closed  the  cemdery,  excejpting 
the  unused  portion.  This  portion  was  contracted  to  U 
sold  for  building  purposes.  On  a  vendor  and  purchaser 
summons, 

Hdd,  thai  the  unused  portion  had  been  **  set  apart  for 
interments,**  and  was  now  a  "  disused  burial  ground** 
within  the  Metropolitan  Open  Sjoaces  Act,  1881,  and  the 
Open  Spaces  Act,  1887,  s.  4,  ana  could  not,  therefore,  he 
used  for  building  upon  under  the  Disused  Burial  Orounds 
Act,  1884,  s.  3. 

Summons. 

In  1842  a  piece  of  land,  afterwards  known  as  ihe 
"  Old  CemetOTy,"  Newport,  was  conveyed  to  trosteei 
for  a  company  known  as  the  Newport  Cemetery  Co., 
and  was  endosed  by  them  for  the  purposes  of  s 
cemetery,  in  parts  of  which,  irom.  time  to  time,  inter- 
ments took  place.  It  was  never  consecrated.  By  an 
Order  in  Council  of  1878  burials  were  ordered  to  be 
discontinued  in  the  "  Old  Cemetery,"  Newport. 

In  1885  a  wall  was  built  separating  a  portion  of  the 
said  cemetery,  consisting  of  nearly  one-half,  in  wbioh 
portion  no  interments  had  ever  taken  plaoe  from  tiie 
remainder ;  and  this  unused  portion  was  conveyed  to 
trustees  for  sale.  On  a  plan  put  in  the  unused  portioii 
was  coloured  green  and  the  used  portion  blue. 

In  1890,  by  another  Order  in  Council,  burials  were 
ordered  to  be  disoontinued  in  the  "  Old  Cemetefy,'* 
Newport,  with  the  exception  of  that  portion  distin- 
guished in  the  plan  by  a  green  oolour. 

In  1891  the  trustees  sold  the  unused  portion  to 
Ponsford,  who  in  1893  contracted  to  sell  it  to  the 
Newport  School  District  School  Board,  who  proposed 
to  build  a  school  thereon. 

The  purchasers  took  the  objection  that  the  Disused 
Burial  Grounds  Act,  1884,  s.  3,  provides  that  ''it 
shall  not  be  lawful  to  erect  any  buildings  upon  any 
disused  burial  ground"  except  as  therein  provided; 
that  the  O^en  Spaces  Act,  1887,  a.  4,  provides  '*  that 
the  expression  burial  ground  shall  have  the  same 
meaning  in  the  Disused  Burial  Qrounds  Act  as  in  the 
Metropolitan  Open  Spaces  Act  of  1881,  and  the  ex- 
pression disused  burial  ground  shall  mean  any  bacial 
ground  which  is  no  longer  used  for  interments, 
whether  or  not  such  ground  shall  have  beea  partisllj 
or  wholly  closed  for  burials  .  •  .  under  anj 
Order  in  Council  ** ;  and  that  the  Metropolitan  Opea 
Spaces  Act,  1881,  s.  1,  provides  that  **  the  term  bmiai 
ground  shsJl  include  any  ground,  whether  oonseorited 
or  not,  which  has  been  at  any  time  set  apart  for  par- 
poses  of  interment  and  in  which  interments  have  taken 
place  siace  1800 "  ;  and  that  therefore  the  whole  of 
the  Old  Cemetery,  both  the  used  and  unused  por- 
tions, having  been  *'  set  apart  for  interments,"  was  a 
disused  bunal  ground  upon  which  it  was  not  lawful 
to  erect  buildii]^g;s. 

This  was  a  summons  by  the  purchasers  under  tiie 
Vendor  and  Purchaser  Act  to  determine  the  validity 
of  the  above  objection. 

Ford,  for  the  purchasers. 

Bailhache. — ^The  green  portion  is  not  a  disaied 
burial  ground.  No  actual  mterments  have  ever  tate 
place  in  it.  The  convejranoe  to  the  trustees  for  iha 
burial  company  was  not  a  setting  apart  of  the  Isod 
for  purposes  of  interment.  [Nobth,  J. — I  do  not 
think  that  would  be  sufficient  of  itsdf  to  make  the 
land  conveyed  "  set  apart  for  purposes  of  interment**] 
The  conveyance  to  the  trustees  of  the  burial  ooiuany 
also  empowers  them  to  sell  portions  of  the  land,  xfaii 
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pieoe  of  ground  is  not  dosed  by  Order  in  Connoil,  for 
the  order  of  1878  has  been  varied  by  that  of  1890. 

NosTH,  J. — I  think  the  objection  is  well  founded. 
The  plots  marked  green  and  blue  are  parts  of  one 
pieoe  of  g^und,  which  was  ao^nired  by  the  burial 
oomptDT  in  1842.      It  is  admitted  that   the  plot 
oobared  men  was  a  part  of  the  land  originally 
eDdoisd    ay    the    banal     company,    bat   that    it 
hai   never    been    actaally   used    for   parposes  of 
intennent,   and   that  ihere   are  no   graves   in  it, 
and  that  until  the  building  of  the  wall  in    1885 
it  WIS    not    in    any   way    separated     from     the 
remiinder  of  the  cemetery,  and   together  with  it 
farmed  one  entire  endosea  ^ece  of  land  known  as 
the  "Old  Cemetery."      This  cemetery  was  never 
coDMcnted.     Then,  in  addition,  I  take  it  as  proved 
that  the  whole  endosed  piece  of  land,  both  men 
^  and  blue  plot,  were  always  kept  tidy,  and  that 
the  green  was  never  su£Pered  to  run  to  waste,  or  in 
anj  way   distingoished  from    the    blue  until   the 
vul  was  built  in  1885.     The  user  of  t^e  ground  as  a 
cemetery  began  with  small  portions,  and  gradually 
extended  to  the  amount  now  sliown  bv  the  blue. 
The  wbde  property  was  no  doubt  originally  acquured 
for  a  cemetenr.     The  dauses  in  the  company's  con- 
Teyanoe  enabling  them  to  sell   portions   are  only 
reasQDahle.     I  ao  not  see  anything  in  them  incon- 
utent  with  my  view.    Then  in  1878  the  Order  in 
Comdi  dosed  the  *'  Old  Cemetery,"  and  then,  it  is 
admitted,  applied  to  both  green  and  blue  plots.    Then 
the  eepaiatmg  wall  is  built  and  the  green,  plot  con- 
veyed to  Ponsford,  and  in  1890  a  further  Order  in 
Ccnmoil olosed  the  "Old  Cemetery,"  excepting  the 
green  part,  but  even  here  it  is  taken  for  g^ranted  that 
the  words  "  Old  Cemetery  "  indude  the  green  and 
bhe  plots,  and  do  not  mean  only  that  special  portion 
of  the  cemetery  which  had  been  used.     With  regard 
to  tiielangoage  of  the  Acts  there  is  no  difficulty.  The 
Metropolitan  Open  Spaces  Act  of  1881  says  the  term 
bond  ground  shall  indude  any  groana  which  has 
been  at  any  time  set  apart  for  interments,  and  the 
Act  does  not  say  ''anyr^ut  of  any  sround."     [His 
lordship  then  read  the  Disused  Burial  Grounds  Act, 
1884,  s.  3,  and  the  Open  Spaces  Act,  1887,  s.  4,  above  set 
<Rit,  and  continued: — ^J    Well,  this  green,  plot  has 
dearly  been  a  burial  ground,  for  it  has  been  set  apart 
^purposes  of  interment,  and  it  is  now  a  disused 
bonal  sround,  with  respect  to  which  a  discontinuing 
Older  has  been  made.      It  is  therefore  within  the 
Diraaed  Burial  Cbounds  Act  of  1884,  and  cannot  be 
used  for  building.      The  purdiasers*  objection  is, 
therefore,  valid. 

Solicitors,  Dauheny  &  Mead,  for  J.  ffutchings,  New- 
gJTt,  Hon. ;  Warriner  <fe  Kinch,  for  Lloyd  &  Pratt, 
Newport,  Mon. 


kSuu;'}  Ang.ll.l893. 

In  re  Faibbaibh  EvomESRnra  Co. 
Ex  parte  Ladd.  (o.) 

Company — Voluntary  Itqaidation — Forfeiture  of  ehares 
—Continuance  of  directorB*  powers — Sanction  of  liqui' 
datore  or  general  meeting — CompanieB  Act,  1862,  m. 
131,  133  {eub-^eetion  5),  138,  139. 

The  powers  of  telling  and  forfeiting  eharee  vested  by 
the  artuies  of  the  company  in  its  directors  may  he  exer- 
dsed  at  any  time  after  the  appointment  of  liquidators 
during  the  voluntary  winding  up  of  the  company  by  the 

(a.)  Beported  byC  F.  Dukoan,  Esq.,  Barrister-at- 
Law. 


directors,  with  the  sanction  of  the  liquidators  or  general 
meeting  of  the  company,  under  the  Companies  Act,  1862, 
s,  133,  sub'Section  5.  All  the  directors  of  the  company 
being  dead,  new  directors  should  be  appointed  by  a  general 
or  special  meeting  of  the  company  oaUed  by  theliquidaiors 
to  exercise  the  rights  of  selling  a^  forfeiting  shares* 

Motion. 

This  was  an  application  to  the  court  under  the 
Companies  Act,  1862,  s.  138,  for  the  determination  of 
the  question  whether  the  powers  of  selling  and 
forfeiting  shares,  which  by  the  company's  artides 
were  vested  in  the  directors,  could  now  be  exercised 
during  the  voluntary  liquidation  of  the  company; 
and,  S  so,  in  what  manner.  The  liquidation  com- 
menced in  1875,  and  shortly  afterwards  all  the 
creditors  of  the  company  at  that  time  were  paid. 
The  assets  prindpally  consisted  of  building  land  in 
Mandiester,  subject  to  heavy  diief  rents,  which  the 
income  was  insdOident  to  keep  down.  It  therefore 
became  necessary  in  1890  and  1892  to  make  a  caU. 
When  the  calls  were  made  many  of  the  shareholders 
refused  to  pa^,  were  dead,  or  insolvent,  and  the 
liquidators  desii«d  to  have  their  shares  forfdted.  It 
was  admitted  that  the  liquidators  themsdves  could 
not  exercise  the  power  of  f orf dture.  All  the  direc- 
tors were  dead. 

Cozens'Hardy,  Q.C,  and  CoUman,  for  the  liquida- 
tors.— ^Under  the  Companies  Act,  1862,  s.  131,  the 
corporate  state  and  powers  of  a  company  in  voluntary 
liquidation  continue  until  its  a£EEurs  are  wound  up. 
Under  section  133,  sub-section  5,  the  powers  of  the 
directors  are  to  cease,  but  the  liquidators  of  the  com- 
pany in  general  meeting  may  sanction  the  continu- 
ance of  those  powers.  New  dilators,  therefore,  should 
be  appointea  to  exerdse  the  powers  of  forf dture 
with  the  consent  of  the  liquidators  or  the  general 
meeting. 

Swinfen  Eady,  Q.C,  and  Boome,  for  Mr.  Ladd, 
the  representative  of  a  shareholder  whose  calls  were 
unpaid. — Section  131  provides  that  any  alteraation  in 
the  status  of  the  members  of  a  companv,  after  the 
commencement  of  the  winding  up,  shaU  be  void. 
The  shareholders*  rights  cannot  therefore  be  subse- 
quently altered,  ^e  sanction  of  the  liquidators, 
under  section  133;  sub-section  5,  must  be  given 
immediatdy  on  their  appointment. 

They  dted  In  re  China  Steamship  Co,,  Dawes^  case^ 
16  W.  E.  995,  L.  B.  6  Bq.  232. 

North,  J. — ^I  think  that  the  power  of  forf  dture 
and  sale  canstiU beexerdsed.  It  is  a  very  longtime, 
no  doubt,  since  the  winding  up  commenced,  it  is 
dffhteen  years  since  the  order  was  made,  and  it  is 
omy  at  a  recent  date  that  calls  have  been  made.  The 
calls  have,  in  many  cases,  not  been  paid  in  full,  in 
some  cases  not  at  all,  and  in  particular  Mr.  Ladd 
holds  180  shares  on  which  no  calls  have  been  paid. 
The  question  is  whether  those  shares  can  be  sold  or 
forfeited  ?  If  there  had  been  no  voluntary  winding 
up,  but  the  company  was  still  going  on,  it  would 
have  been  quite  clear  that  the  directors  could  have 
sold  or  f  oiidted  i^ese  shares  under  their  artides  if 
they  thought  fit  to  do  so.  The  question  is  whether 
the  fact  that  the  company  is  being  wound  ujp 
voluntarily  makes  any  diffarence.  I  tmnk  it  does  m 
the  machinery  to  be  adopted,  but  not  in  substance. 
The  13l8t  section  of  the  Act  is  one  of  the  group  of 
sections,  commencing  with  the  129th,  under  the  head  of 
"  Voluntary  Winding  up  of  Company,"  and  the  131st 
section  provides :  **  Whenever  a  company  is  wound  up 
volimtanly  the  company  shall,  from  the  date  of  the 
commencement  of  such  winding  up,  cease  to  carrv  on 
its  business,  except  in  so  far  as  may  be  required  for 
the  benefidal  winding  up  thereof,  and  all  tiaasf era  ol 
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shares,  except  transfers  made  to  or  with  the  sanction 
of  the  liquidators,  or  alteration  in  the  status  of  the 
members  of  the  company  taking  place  after  the 
commencement  of  the  winding  up  shall  be  void,  but 
its  corporate  state  and  all  its  corporate  powers  shall, 
notwitnstanding  it  is  otherwise  provided  by  its 
regulations,  continue  until  the  affairs  of  the  company 
are  wound  up.'*  Now  it  seems  to  me  that  among 
its  corporate  powers  is  a  power  to  be  exercised  by  the 
company  through  the  directors  as  well  as  those 
powers  to  be  exercised  by  the  company  through  the 
general  meeting.  They  are  both  powers  of  the 
Company — both  corporate  powers— to  be  continued, 
although  there  are  different  methods  provided  for 
exerdsmg  them. 

Then  I  come  to  section  133,  which  provides :  *'  The 
following  consequences  shall  ensue  upon  the  voluntary 
winding  up  of  a  companv,'*  and  the  only  material 
article  to  refer  to  is  sub-section  5:  "Upon  the 
appointment  of  liquidators  all  the  power  of  the 
directors  shall  cease,  except  in  so  far  as  the  company 
in  general  meeting  or  the  liquidators  may  sanction 
the  continuance  of  such  powers."  Mr.  Swmfen  Eady 
reads  that  clause  in  this  way,  as  I  understand  him — 
that  the  very  important  epoch  in  the  history  of  the 
company  has  arrived,  not  when  you  are  passing  a 
resolution  for  winding  up ;  but  when  the  liquidators 
are  appointed,  and  it  may  be,  as  used  to  be  often  the 
case  at  first,  that  resolutions  are  passed  which  effect 
a  valid  winding  up,  and  yet  the  liquidators  are  not 
appointed  until  a  subsequent  date.  Then  the  provi- 
sion is  that  all  the  powers  of  the  directors  shall  cease 
except  so  far  as  the  company  in  general  meeting  or 
the  liquidators  may  sanction  the  continuance  of  such 
powers.  Now  the  liquidators  cannot  sanction  the 
continuance  of  the  powers  at  the  very  moment  at 
which  th^  are  appomted  liquidators ;  they  must,  at 
any  rate,  have  the  opportunity  of  looldn^  roimd  them 
and  considering  the  matter  before  domg  so;  and, 
therefore,  if  the  powers  are  to  be  continued  by  the 
act  of  the  liquidators,  it  must  be  by  some  act  of  theirs 
after  the  tune  at  which  the  appointment  of  the 
liquidators  takes  place.  It  may  therefore  be  not  only 
during  the  winding  up ;  but  during  that  portion  of 
the  winding  up  that  eletpses  after  the  liquidators  have 
,  been  appointea ;  it  is  not  necessarily  to  be  at  the  very 
moment  at  which  the  liquidators  come  into  existence. 
Well,  if  the  liquidators  may  give  the  sanction  referred 
to  in  this  section  pending  the  winding  up  and  after 
their  appointment,  I  do  not  see  why  the  company  in 
general  meeting  should  not  do  so  too.  It  is  quite 
dear  that  the  powers  of  the  company  in  general  meet- 
ing do  continue  long  after  that,  and  in  fact  through- 
out the  whole  progress  of  the  voluntary  winding  up 
of  the  company.  That  is  made  quite  clear  by  section 
139,  which  says :  "  Where  a  company  is  being  wound 
up  voluntarily  the  liquidators  may  from  time  to  time 
during  the  continuance  of  such  winding  up  summon 
general  meetings  of  the  company,"  &c. 

Then,  again,  the  138th  section  contemplates  also 
that  where  there  is  a  voluntary  winding  up  the  liqui- 
dators or  any  contributory  of  tiie  company  may  apply 
to  the  court— that  is,  at  any  time  during  the  progress 
of  the  winding  up — *'  to  determine  any  question  aris- 
ing in  the  matter  of  such  winding  up,  or  to  exercise, 
as  respects  the  enforcing  of  calls,  or  m  respect  of  any 
other  matter,  all  or  any  of  the  powers  which  the 
court  might  exercise  if  the  company  were  being 
wound  up  by  the  court."  Therefore  the  court  may 
be  put  in  motion,  in  the  case  of  a  voluntary  winding 
up,  for  the  purpose  of  doing  what  the  court  might 
have  done  if  the  winding  up  were  compulsory.  That, 
again,  shows  that  it  may  be  put  in  force  at  any  time 
during  the  continuance  of  the  liquidation.  It  seems 
to  me,  therefore,  that  the  criticism  on  the  latter  words 


of  the  5th  sub-section  of  section  133,  that  the  powen 
of  the  directors  are  all  to  cease  unless  some  step  is 
taken  once  for  all,  at  the  time  of  the  appointment  of 
liquidators,  to  continue  their  powers,  is  not  an  argu- 
ment that  is  well  founded.  I  think  that  a  general 
meeting  can  be  summoned  at  any  time ;  and  among 
the  other  things  that  may  be  done  by  a  general  meet- 
ing I  think  they  have  power  given  to  them  to  enf one 
the  transfer  of  shares  or  the  payment  of  calls.  That 
may  be  done  in  such  a  way  as  is  necessary  to  acoom- 
plish  that  object ;  and  the  way  in  which  that  on^t 
to  be  done  here  is  that  they  should  at  the  next  genenl 
meeting,  or  at  a  special  meeting  if  they  chooee  to  call 
one,  appoint  directors  for  the  purpose  of  considering 
whether  any  and  what  steps  should  be  taken  for  the 
purpose  of  enforcing  the  payment  of  the  calls  and,  if 
necessary,  enforcing  such  payment  either  by  transfer- 
ring or  selling  the  shares  or  by  the  forfeiture  of  the 
same. 

[The  applicants  agreed  to  pay  the  costs  of  the  re- 
spondent, the  case  b^g  a  representative  one.] 
Solicitors  for  the  liquidators,  Cunliffu  <fc  Davtnjpoii, 
Solicitor  for  the  respondent,  WaUer  M.  WiUooeh, 


In  re  Inman. 
Ik^can  v.  Bolls,  (a.) 

Will— Legacy — Interest  till  vesting — Residuary  UgaUts, 
A  testator^  after  giving  the  income  of  hie  residuaaj 
estate  to  his  widow  during  widowhood^  after  the  deter- 
mination of  that  interest  gave  legacies  to  each  of  his  two 
sons  wlio  should  he  living  at  his  death  and  attain  twenUf- 
one;  and,  subject  thereto,  he  disposed  of  his  residue. 

One  of  the  sons  attained  twenty-one  after  the  death  of 
the  widow,  and  claimed  interest  on  his  legacy  from  her 
death  till  he  attained  twenty-one. 

Held,  that  he  was  not  entitled  to  the  interest  claimed. 

Adjourned  summons. 

The  testator  by  his  will  directed  his  trustees  to  pay 
the  income  of  his  residuary  estate  to  his  widow 
during  widowhood,  and  after  her  dec^ae  or  second 
marriage,  or  prior  thereto  with  her  written  oonseot, 
his  trustees  were  to  raise  and  pay  to  each  of  his  sona, 
John  and  Francis,  who  should  be  living  at  his 
decease  and  shoidd  live  to  attain  twenty-one  £5,000, 
and  to  each  of  his  daughters  £2,500,  and  subject 
thereto  he  gave  his  residuary  estate  on  trust  for  hii 
children. 

Francis  Inman  attained  his  age  of  twenty-one 
years  after  the  death  of  the  widow,  and  now  asked 
for  a  declaration  that  he  was  entitled  to  interest  cm  hia 
legacy  from  the  time  of  her  death  to  the  time  of  his 
attaining  twenty-one. 

Warmington,  Q,C.,  and  Ingpen,  for  the  plaintil^ 
cited  Dundas  v.  Wolfe  Murray,  11  W.  R.  359,  1 
H.  &  M.  425;  Kidman  v.  Kidman,  40  L.  J.  Ch.  359, 
19  W.  B.  Ch.  Dig.  125 ;  In  re  Medlock,  Ruffle  v.  Mtd- 
lock,  55  L.  J.  Ch.  738,  34  W.  R.  Dig.  87. 

MacSwinney,  for  the  residuary  legatees,  cited  /■ 
re  George,  26  W.  E.  65,  5  Ch.  D.  837 ;  Heath  v.  Ptrri^ 
3  Atk.  101 ;  In  re  Dickson,  Hill  v.  Grant,  33  W.  B. 
511,  29  Ch.  D.  331 ;  In  re  Judkins'  Trusts,  32  W.  B. 
407,  25  Ch.  D.  743 ;  Festing  v.  Allen,  5  Hare,  573. 

Banning,  for  the  trustees. 

Kekewioh,  J.— The  construction  of  this  will  is  no* 

(a.)  Reported  by  Francis  T.  Dxtka,  Esq.,  Banister- 
at-Law. 
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difficult:  tlie  widow  is  to  take  a  life  interest,  and 
after  her  decesbe  or  second  marriage  the  trustees  are 
to  raise  and  pay  to  each  of  the  testator's  sons,  John 
and  Franoifl,  who  shidl  be  living  at  his  death  and 
shall  attain  the  age  of  twenty-one  years  the  sum  of 
£5,000,  and  to  each  of  his  daughters  £2,500,  and 
subject  thereto  the  trustees  are  to  stand  possessed 
after  the  death  or  second  marriage  of  his  wife  of  the 
trust  moneys  and  inyestments  upon  certain  trusts  in 
fsToor  of  his  children.     Is  the  legacy  to  Francis 
contingent  or  not  ?    It  is  said  that  Sie  £5,000  must 
be  set  apart  immediately  after  the  death  of  the  widow 
before  tnere  can  be  any  distribution  of  residue,  and 
that  the  residuary  legatees  take    only    what   then 
remams,  and  that,  therefore,  the  interest   on    the 
£5,000  (if  any)  belongs  to  the  le^tee.     I  agree  with 
the  ktter  part  of  the  reasoning  mvolved  in  the  word 
"therefore,"   but    I    do   not   think   the    residuary 
legatees  are  to  take  only  what  is  left  after  setting 
apart  ^e  £5,000.     It    does   not   follow    from    the 
^goAgey  and  is  contrary  to  this  consideration :  if 
one  son  dies  before  attaining  twenty-one  then  the 
£5,000  which  would  have  be^  set  apart  to  meet  the 
contin^t  payment  would  have  been  severed  from 
the  residue  only  by  way  of  account,  and  the  residuary 
legatees  would  take  it ;  and  taking  the  £5,000  on  the 
contingency  not  occurring  they  should  take  the  interest 
pending  the  infancy.    It  is  urged  that  there  is  to  be 
severance,  and  the  trustees  cannot  divide  the  residue 
without  a  severance,  and  that  on  making  the  sever- 
ance the  interest  must  follow  capital,  and  the  child 
entitled  to  capital  is  also  entitled  to  the  interest. 
There  is  a  severance  to  the  extent  that  the  trustees 
are  bound  as  a  matter  of  account  to  put  aside  £5,000, 
but  it  is  for  the  benefit  of  the  residuary  legatees  to 
facilitate  the  disteibution  of  the  estate,  and  hence  on 
the  cases  the  legacy  carries  no  interest ;  the  interest 
falls  into   the   residue.    I    think    this   case   comes 
within  the  decision  of  Festing  v.  Allen  on  this  point, 
that  the  legacy  must  be  set  apart,  because,  until  that 
is  done,  you  cannot  pay  the  residue,  but  the  sum  is 
•et  api^  not  for  the  bcnaefitof  the  legatee  but  of  the 
residnary    legatee.      I    hold,    therefore,    that    the 
interest  is   payable   not    from    the    death    of   the 
widow  but   from    the    date    at   which  the   legacy 
Tests. 

Solicitors,  Gordon  <fe  Son;  F.  Stewart. 


Q.  B.  Div.  )         April  28 ;  May  18; 

(Brace  and  Kennedy,  JJ.)  j  July  11. 

LoxDON  Provident  Society  (in  Liquidation)  v. 

MOBOAN  AND  ANOTHEB.   (a.) 

Building  society — Winding  up — Advances  to  members 
»pon  mortgage  of  their  shares — Liability  to  repay  at 
onee  instalments  agreed  to  be  paid  at  a  future  date — 
Exigence  of  outside  creditors. 

The  defendants  were  advanced  or  borrowing  members 
o/a  building  society  registered  and  incorporated  under  the 
Building  Societies  Act,  1874  (37  ifc  38  Vict.  c.  42).  They 
had  obtained  advances  upon  mortgage  of  their  shares^  and 
in  the  deed  of  mortgage  it  was  provided  that  the  repay- 
i^ent  of  the  sums  advanced,  with  interesty  s?iould  be  made 
hy  instalments  extending  over  a  period  of  twenty-one 
}ftar8.  Borrowers  were  at  liberty,  by  the  rules  of  the 
^^t  on  giving  proper  notice,  to  redeem  their  mort* 
fogts  and  repay  immediately  the  sums  agreed  to  be  paid 
«  future,  in  consideration  for  which  they  would  be 
dlowed  a  certain  discount.    During  the  period  of  twenty- 

(a.)  Beported  by  Cboil  Chapman,  Esq.,  Barrister- 
ftt-Law. 


one  years,  and  while  the  defendants'  mortgage  was  un- 
redeemed, the  building  society  was  ordered  to  be  wound 
up,  and  there  were  outside  creditors. 

Held,  that  the  defendants  were  liable  to  be  placed  on 
the  list  of  contributories  and  ordered  to  repay  immediately 
the  future  instalments  of  principal  and  interest  agreed 
in  the  mortgage  deed  to  be  repaid,  less  the  discount  which 
they  would  have  obtained  if  they  had  voluntarily  re- 
deemed their  mortgage  under  the  rules  of  the  society. 

This  was  an  appeal  by  the  plaintiffs  from  an  order 
of  the  judge  of  the  City  of  London  Court,  by  which 
the  names  of  the  defendants  Elizabeth  Morgan  and 
James  Morgan  were  ordered  to  be  removed  from  the 
list  of  the  contributories  of  the  plaintiff  society.  The 
society  was  one  registered  and  incorporated  in  August, 
.1875,  under  the  Building  Societies  Act,  1874  (37  &  38 
Vict.  c.  42).  A  resolution  for  th«  voluntary  winding  up 
of  the  society  was  passed  on  the  23rd  of  September, 
1892,  and  the  winding  up  was  continued  by  an  order 
of  the  City  of  London  Court,  and  a  liquidator  ap- 
pointed on  the  10th  of  October,  1892.  There  \f  ere  ut 
the  time  outside  creditors  of  the  society.  The  society 
contained  two  classes  of  members  —  namely:  (1) 
Members  who  held  shares  without  any  advances  upon 
them  and  were  entitled  to  share  in  the  profits  of  the 
society,  and  (2)  members  who  held  shares  upon  which 
they  bad  obtained  advances  from  the  society,  and 
were  known  as  advanced  or  borrowing  members. 
The  respondents  were,  at  the  date  of  the  liquida- 
tion, holders  of  fifty  advanced  shares,  in  respect  of 
which  they  had  executed  a  mortgage  to  the  society  of 
certain  freehold  property.  The  mortgage  deed  was 
dated  the  22nd  of  August,  1891,  and  contained  a  pro- 
vision that  the  respondents  would  repay  the  sum  of 
£500  with  interest,  by  equal  monthly  instalments  of 
£3  lis.  8d.  during  a  period  of  twenty-one  years.  At 
the  time  of  the  liquidation  the  respondents  had  paid 
aU  the  instalments  which  had  become  due  up  to  date, 
but  the  instalments  for  twenty  years  had  not  been 
anticipated.  By  one  of  the  society's  rules  the  re- 
spondents might  have  redeemed  their  mortgage  by 
immediate  payment  of  all  future  instalments  at  a  cer- 
tain  discount  if  they  had  chosen  to  do  so.  The 
liquidator  placed  the  respondents  upon  the  list  of 
contributories,  but  their  names  were  afterwards  re- 
moved by  order  of  the  judge  in  the  City  of  London 
Court. 

The  society  appealed. 

The  arguments  sufficiently  appear  in  the  judg- 
ment of  the  court. 

Dodd,  Q.C.,  and  T,  Ribton,  for  the  appellants. 

Muir  Mackenzie  and  Lincoln  Heed,  for  the  respond- 
ents. 

July  11. — ^The  judgment  of  the  Court  was  delivered 
by 

Kennedy,  J. — On  the  hearing  of  this  appeal  it  was 
contended  on  the  part  of  the  appellant  society  that  the 
respondents  ou^ht  not  to  be  held,  as  they  were  held 
by  the  learned  judge  of  the  City  of  London  Court,  to 
be  debtors  and  not  contributories ;  that  they  were  not 
merely  debtors  under  the  mortgage  deed,  but  liable  as 
members  to  be  called  upon  to  contribute  to  the  pay- 
ment of  the  creditors  of  the  society  to  the  extent  of 
the  balance  remaining  unpaid  under  the  mortgage 
deed ;  that  the  effect  of  the  winding  up  was  to  make 
that  balance  calculated  under  the  43rd  rule  of  the 
society,  which  provides  for  the  redemption  of  mort- 
gages presently  payable ;  and  that  it  was  just  and 
right  that  in  respect  of  the  liability  for  the  amount 
of  the  unpaid  balance  the  respondents'  names  should 
be  retained  on  the  list  of  contributories.  For  the 
respondents,  on  the  other  hand,  it  was  contended  that 
the  relation  of  the  respondents  to  the  society  was  that 
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of  debtors  under  a  contract  to  pay  the  debt  by  instal- 
ments in  accordance  with  the  terms  of  the  mortgage 
deed,  and  not  that  of  members  liable  to  contribute  ; 
that  their  liability  was  confined  to  the  obligation  to 
pay  in  the  mode  and  at  the  times  prescribed  by  the 
mortj^e  deed,  and  could  not  be  altered  by  the 
windmg  up ;  that  the  fact  of  the  existence  of  outside 
creditors  of  a  society  could  not  affect  the  bargain 
contained  in  the  mortgage  deed;  and  they  reUed 
especially  upon  the  judgments  in  the  Scottieh  Pro- 
perty InvestTnent  Co,  Building  Society  ▼.  Boydj  12 
Ct.  Sess.  Gas.,  4th  series  (Bettie),  127 ;  In  re  Middles- 
borough^  Bedcar,  and  Saltbum  Building  Society  1 58  L.  J. 
Ch.  771 ;  and  In  re  Britannia  Permanent  Benefit  Build- 
ing Society,  65  L.  T.  196,  40  W.  E.  Dig.  30. 

It  is  not,  I  think,  necessary  in  this  case  to  refer  in 
detail  to  the  rules  of  this  particular  society;  they 
appear  to  be  in  what  may  be  called  the  ordinary 
form.  There  is  in  rule  43  the  usual  provision  for  the 
redemption  of  his  security  by  an  advanced  member, 
and  I  may  note,  although  the  consideration  does  not 
affect  my  judgment  in  this  case,  that  the  risht  to  share 
profits  appears  in  the  case  of  this  society  to  oe  confined 
to  the  unadvaaced  members.  It  appears  to  me  that  the 
legal  position  of  the  respondents  as  advanced  members 
of  this  society  is  this :  In  the  first  place,  they  are  not 
merely  debtors  to  the  society.  "  An  advance  under 
the  statute  and  under  these  rules,"  said  Lord  Watson  in 
Brownlie  v.  BuseeU,  8  App.  Cas.  235,  at  p.  256,  <*  does 
not  mean  a  loan  by  the  society  upon  the  security  of 
the  shares,  it  signifies  this,  that  the  sodefy  pay  to  the 
member  by  anticipation  the  amount  of  his  shares 
upon  receiving  in  return  certain  considerations  which 
are  fixed  by  the  rules."  So  long  as  this  society  was  a 
going  concern  the  society  could  daim  no  more  in  the 
shape  of  payments  than  the  society  had  stipulated 
for  in  the  indenture  of  mortgage  made  under  the 
rules,  and  upon  completion  of  the  stipulated  payments 
as  and  at  the  times  fixed  by  the  mortgage  deed,  or 
upon  redemption  of  the  mortgage  under  rule  43,  the 
respondents  were  entitled  to  say  that  they  had  dis- 
charged all  their  liabilities  as  members.  Section  14 
of  the  Act  of  1874  prescribes  that  '*  the  liability  of 
any  member  of  any  society  under  this  Act  .  .  . 
in  respect  of  any  share  upon  which  an  advance  has 
been  made  shall  be  limited  to  the  amount  payable 
thereon  under  any  mortgage  or  other  security  or 
under  the  rules  of  this  society."  But  a  winding  up 
supervenes.  What  is  the  position  of  tiie  respondents 
then? 

It  seems  to  me,  looking  at  section  14  of  the  statute 
and  at  the  authorities,  to  be  clear,  in  the  first  place, 
that  in  a  case  such  as  this,  where  there  are  outside 
creditors,  the  liquidator  is  right  in  placing  the 
advanced  shareholders  who  have  not  redeemed  upon 
the  list  of  contributories.  Their  liability  luder  the 
mortgage  and  under  the  rules  remains  in  large 
measure  undischarged.  They  have  not  redeemed 
their  security.  They  are  entitled  to  do  so  still, 
and  if  they  do  so  their  liability  will  be  extin- 
guished, but  until  this  is  done  (at  all  events 
while  any  outside  creditors  remain  unpaid)  they 
are  properly  included  in  the  list.  The  decision  of 
Lord  Hatherley  (then  Page-Wood,  V.O.)  in  In  re 
Doncaater  Permanent  Building  Society,  15  W.  R.  102, 
L.  B.  3  £q.  158,  appears  to  me  to  be  a  distinct 
authority  in  point.  It  is  true  that  the  society  in  that 
case  was  not  a  society  undeor  the  Act  of  1874,  but  I 
do  not  see  that  this  point  affects  its  applicability. 
•*Acall,"  says  Lord  Hatherley  (at  p.  170),  **  having 
been  now  made  upon  all  the  members  of  the  society 
alike,  the  appellants  (advanced  shareholders)  seek  to 
escape.  There  is  no  doubt  they  were  members  for 
the  purpose  of  paying  the  debts,  and  therefore  it  was 
proper  and  right  that  they  shotdd  be  made  contribu- 


tories, and  it  was  upon  that  ground  that  they  were 
settled  upon  the  list.  But  when  that  has  heeo.  done, 
and  the  question  is  solely  between  the  members  of 
the  society  standing  upon  the  same  rights  and 
liabilities,  inter  «e,  as  if  there  had  been  no  winding  up 
at  all,  and  when  the  advanced  shareholders  hsfe 
actually  advanced  their  subscriptions  to  the  end  of 
fourteen  years  (which  was  the  limit  in  that  case  u 
twenty-one  years  is  here),  and  thus  disdiarged  their 
liabilities,  I  feel  no  difficulty  as  to  the  question  of 
fairness  as  between  all  the  advanced  shardiolders  and 
the  rest,  and  I  must  expunse  the  call  so  far  as  it 
relates  to  the  advanced  members." 

In  the  next  place — and  this  is  the  point  which  wss 
keenly  contested  in  the  course  of  the  aigument— I 
think  that  it  is  equally  clear  that  the  effect  of  the 
winding  up  in  this  case  is  to  compel  the  rennrndents 
to  repay  presently  the  amount  which  is  still  due  upon 
the  advances,  so  that  the  sum  in  reopect  of  which  ih» 
respondents  are  liable  to  contribute  is  the  amount  of 
the  instalments  of  principal  and  interest  provided  lor 
by  the  mortgage  deed  and  still  unpaid,  regard  bein^ 
had  in  its  calculation  to  the  terms  of  redemption  pro- 
vided by  rule  43.  It  appears  to  me  that  this  is  tfaa 
fair  result  of  the  two  cases  in  the  House  of  Lords  to 
which  much  reference  was  made — Brownlie  v.  Bu8$dl 
and  Tosh  v.  North  British  Building  Society,  35  W.  R 
413,  11  App.  Cas.  489. 

In  the  first  of  those  two  cases  the  society  was,  as 
this  society  was,  registered  under  the  Act  of  1874. 
It  was  being  wound  up,  and  the  questions,  in  brief, 
were — (1)  As  to  the  extinction  of  the  advance  pro 
tanto  by  the  amount  of  the  instalments  paid  before 
ihe  winding  up  by  the  advanced  member ;  and  (2)  as 
to  his  riffht  to  redeem.  It  was  held  that  as  to  (1] 
there  ha^  been  such  an  extinction ;  and  as  to  (2)  that 
from  and  after  the  date  of  the  winding-up  order  be 
had  a  right  to  redeem  his  security  by  paying  to  the 
liquidators  the  difference  between  his  aavanoe  and  his 
instalments  with  interest  added  thereon  as  against 
excess  of  interest  with  which  he  had  been  charged, 
and  on  payment  of  such  difference,  with  intmit 
thereon,  he  was  entitled  to  be  relieved  of  all  further 
liability  as  a  contributory  or  otherwise.  It  appcMS 
to  mo  that  it  is  impossible  to  read  the  judgments  in 
Brownlie  v.  RusseU,  and  especially  those  of  Lords 
Watson  and  Bramwell,  without  seeing  that  in  their 
view,  although,  as  the  advanced  member  sought  to 
redeem,  this  was  not  directly  a  point  for  deciaion,  the 
winding-up  order  operated  (in  the  language  of  Lord 
Herschell  m  Tosh  v.  NoHh  British  Building  Sodeh, 
to  which  I  will  refer  presently)  as  a  kind  of  oompal- 
sory  withdrawal,  and  compelled  the  present  dxi- 
charge  of  the  liability,  which,  under  the  mortgage 
deed  of  the  advanced  member,  would  be  discharged 
by  instalments.  In  Brownlie  v.  Bussell  Lord 
Bramwdl  says  (at  p.  259) :  *'  It  seems  to  me 
clear  that  this  winding  up,  which  is  really  a  matter 
between  the  members  of  the  society,  can  make  no 
difference  in  their  substantial  rights  inter  se.^  It  may 
make,  and  doubtless  will  make,  .  .  .  Hob  differ- 
ence, that  that  which  had  to  be  paid  at  distant  times 
will  have  to  be  presently  paid,  and  that  which  would 
have  heen  received  at  distant  times  will  be  presently 
received  if  there  are  assets  wherewithal  to  satisfy  it." 
In  the  later  case  of  Tosh  v.  North  British  Building 
Society  (not  a  society  under  the  Act  of  1874)  it  was 
decided,  in  accordance  with  Brownlie  v.  Eustitll^  thai 
the  borrowing  members  are  entitled  to  have  their 
securities  discharged  la  the  terms  of  the  rales,  a&d 
are  not  bound  to  remain  members  and  bear  a  share  of 
the  losses  incuned  by  the  society.  There  were  no 
outside  creditors.  In,  the  course  of  his  judgment 
Lord  Herschell,  who  I  may  remark  was  one  of  tha 
counsel  who  argued  in  Bnn/nUie  v.  Eussdlt  sajs  at  p> 
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503,  in  regard  to  that  decision :  "  It  was  held  that  the 
winding-up  order  created  a  kind  of  compnlsory  with- 
drawal of  all  the  members  who  were  at  that  time 
advanced  members  of  the  society,  and  compelled 
them  to  repay  the  amount  which  was  still  due  upon 
their  advances,  but  did  not  substantially  alter  their 
poatioD  or  their  rights  or  render  them  at  all  different 
from  what  they  would  have  been  if  they  had  been 
withdrawing  under  the  rules."  And  it  is,  I  think, 
worth  notinff  in  regard  to  the  operation  of  the  **  com- 
polflory  wiuidrawal"  that  one  of  the  points  for 
appeal  in  regard  to  Finlay,  one  of  the  appellants  in 
the  case  laat  cited,  was  that  he  was  not  bound,  as  he 
had  been  held  to  be  by  the  court  below,  to  make  pay- 
ment presently,  but  had  the  option  to  pay  by  instal- 
mentBt  and  on  appeal,  this  point  having  been  with- 
drawn at  &e  bar,  Ijord  Herschell  remarks,  at  p.  505, 
that  it  was  **  wisely  abandoned." 

It  is,  indeed,  as  it  appears  to  me,  difficult  to  see 
how  the  winding  up  could  be  effected  if  the  view  of 
the  respondents  were  to  prevail,  for  that  would  neces- 
sitate the  keeping  open  of  the  liquidation  until  ike 
tenainaiion  of  the  twenty-one  years'  period  fixed  by 
the  mortgage— in  other  words,  until  the  year  1912. 
The  snggestion  made  on  their  behalf  that  the  liqui- 
dator might  sell  the  society's  riffht  to  receive  the 
monihly  instalments  of  £3  lis.  8a.  and  interest,  as 
provided  by  the  deed,  appears  to  me  not  to  afford  a 
practical  aolution  of  the  difficulty.    It  is  urged  by 
them,  and  I  do  not  dispute  the  possibility,  that  the 
view  which  seems  to  me  to  be  the  true   one  may 
inflict  a  hardship  upon  the  advanced  member,  by  com- 
pelling him  to  raise,  b^  borrowing  or  otherwise,  the 
uunmt  necessary  to  discharge  the  indebtedness,  the 
discharge  of  whidh  would,  but  for  the  winding  up,  be 
mad  over  a  long  term  of  years.    I  do  not  suppose 
that  tile  contiDgeiicy  of  a  winding  up  was  present  to 
the  lopondents'  minds  when  they  were  led,  by  the 
sistement  of  advantages  set  forth  in  the  prospectus, 
to  enter  into  the  tnmsaction.    They  cannot  on  that 
aeooont  escape  from  the  incidents  of  membership.    A 
similar  kina  of  hardship,  though   less   in   degree, 
perhaps,  was  inTolved  in  the  judgment  of  ^ke- 
wich,  J.,   in   In    re    Cordova  Union   Gold   Co.,  39 
W.  B.  536,   [1891]  2  €h.  580,  which    decided,  in 
acoordaace  with    the   law  laid   down  by  Lindley, 
U.,  m  In  re  Pvle  Wor1c$y  38  W.  E.  674,  44  Ch.  D. 
^,  at  p.  583,  uiat  the  contract  for  payment  by 
instafanents  was  determined  by  the  wincGng  up,  and 
that  the  liquidator  was,  under  the  provisions  of  the 
Companies  Act,  1862,  entitled  to  make  an  immediate 
aOfor  the  amount  remaining  unnaid  in  respect  of 
the  shares.    When  a  company  or  a  building  society  is 
hang  wound  up,  and  there  are  outside  creditors  to  be 
pud,  the  liquidator  both  can  and  must  collect  the 
ttsets  for  the  purpose  of  paying  them ;   and,  as  I 
iiodenrtand  the  law  in  regtud  to  those  provisions  of 
the  Companies  Act  which  apply  alike  to  a  company 
iie^sftered   under    those    Acts   and   to    a   buUding 
naetyxDoocporated  and  registered  under  the  Build- 
ing Soeietiefl  Act,  1874,  stipulations  in  the  contract 
hetween  the  corporate  body  and  its  members  regula- 
ting the  time  and  mode  in  which  the  liabilities  of 
Bwmbeiahip  axe  to  be  discharffed,  valid  and  binding 
though  they  are  during  the  life  of  the  corporate 
liody,  are  not  permitted  to  interfere  with  the  work 
of  hqnidation  when   the   corporate  body  is  being 
voond  up:    see  per  Lindley,   L.J.,  in  In  re  Fyle 
Wcrh,  at  p.    583,   and  per   Kekewich,   J.,  in  In 
n  Cordova   Urtion  Oold  Co,     I  will  only  add,  as 
sa  aOflviatiQn    of  the  suggested  hardship  in   this 
ca»e.  although  it  is  not  necessary  for  us  now  to 
decide  the  point,  that  I  am  disposed  to  think  that 
the  liqindator,  before  he  can  enforce  against   the 
iMpntaenta  a   dlahn  to  payment  of  tae  unpaid 


balance,  will  have  to  give  them  a  six  months'  notice, 
which  if  they  had  sought  to  redeem  they  would  have 
to  ^ve  under  the  43rd  (the  redemption)  rule  of  the 
I  society. 

I  do  not  think  ihat  in  holding  that  the  respondents* 
names  should  be  retained  upon  the  list  of  oontribu- 
tories  we  are  decidiag  anything  contrary  to  the  de- 
cisions which  I  have  mentioned  as  being  relied  upon 
by  the  respondents — viz.,  In  re  Middlesboroughy  Bedcar^ 
and  Stiburhan  Building  Society^  before  Stirlhig,  J. ; 
In  re  Britannia  Permanent  Benefit  Building  Society, 
before  Kekewich,  J.,  in  which  that  learned  judge 
based  his  judgment  on  Brownlie  y.  Emeell  and  Tfie 
Middleshorougk  Society* a  case;  and  the  Scotch  case  of 
The  Scottish  Property  Investment  Co.  Building  Society 
v.  Boyd,  In  none  of  those  cases,  so  far  as  appears 
from  the  reports,  were  there  any  outside  creditors 
unpaid.  Indeed,  in  the  case  before  Stirling,  J., 
there  were  surplus  assets,  in  which  the  counsel  for 
the  advanced  shareholders  expressly  waived  any  right 

For  the  reasons  which  I  have  stated  I  have  come  to 
the  conclusion  that  the  decision  of  the  learned  judge 
of  the  City  of  London  Court  was  wrong,  and  that 
the  appellant  is  entitled  to  the  order  askcld  for  b^  his 
counsieii — ^namely,  that  this  court  bein^  of  opinion 
that  from  and  after  the  date  of  the  windmg-up  order 
the  respondents,  as  advanced  members,  were  liable  to 
pay  to  the  society  such  sum  as  would,  under  the 
rules  of  the  said  society  (the  instidments  already  paid 
by  them  in  respect  of  the  said  advance  being  taken 
into  account),  entitle  them  to  call  for  a  redemption  of 
their  security,  and  that  on  payment  of  such  sum  the 
respondents  will  be  free  from  all  liability  as  oontribu* 
tones  or  otherwise  of  the  said  society  or  ^e  liqui- 
dator thereof,  the  order  of  the  court  below,  removing 
the  respondents'  names  from  the  list  of  contiibutories, 
is  to  be  discharged. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Lee  dk  Davis, 

Solicitors  for  the  respondents,  Hatchett-Jones  ds  Co. 


tT  ^  \  w^*  1.4.   TT  %  ]  Jane  8,  9, 1893. 

(Lawrance  and  Wright,  JJ.)  )  '    ' 

Beg.  v.  Lobb  Mayor  of  London. 
Ex  parte  BOALEB.  (a.) 

Justices — Order  made  on  prosecutor  to  pay  costs — Default 
of  distress — Order  for  committal — Summary  Juris- 
diction Acts,  1848  (11  <fe  12  Vict,  c,  43),  s,  22;  and 
1879  (42  (k  43  Vict,  c.  49).  ss,  35,  47. 

B,  preferred  an  information  against  a  company  for  not 
keeping  a  register  of  members.  The  charge  vms  dis- 
missed, and  B,  was  ordered  to  pay  costs,  but  made 
default,  and  in  default  of  distress,  on  a  judgment  sum- 
mons, upon  proof  of  means,  an  order  was  made  against 
him  for  committal.  At  the  date  of  the  hearing  of  the 
information  the  company  was  in  voluntary  liquidation, 
and  the  liquidators  had  been  removed  before  the  date  of 
the  order  for  commitment,  and  no  others  were  then 
appointed, 

Held,  that  section  47  of  the  Summary  Jurisdiction 
Act,  1879,  applied,  and  that  the  order  for  committal  wcs 
rightly  made, 

Bule  nisi  for  a  certiorari  to  quash  an  order  of 
commitment  for  non-payment  of  costs. 
An   information  was  preferred  by  the  applicant 


(a.)  Reported  by  John  P.  MscloBi  Esq.,  Barrister- 
^t-Law. 
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Boaler,  against  the  Northfleet  White  Lead  Co.,  for 
not  keeping  a  register  of  members.  The  Lord  Mayor 
dismissed  the  case  against  the  company,  and  ordered 
the  applicant  to  pay  costs  amounting  to  £5  ds.  He 
made  default  in  payment,  and,  there  Ming  no  sufficient 
goods  available  to  satisfy  the  order,  in  defatdt  of 
distress  an  order  was  made  upon  a  judgment  summons, 
to  which  he  did  not  appear,  and  upon  evidence  of 
means  being  given,  for  his  committal  to  prison.  At 
the  time  of  t£e  above  proceedings  the  company  was 
in  volxmtary  liquidation,  and  at  the  date  of  the 
order  of  commitment  the  liauidators  of  the 
company  had  been  removed,  ana  there  were  none 
appointed.  Boaler  obtained  a  rule  nisi  to  quash  the 
oraer,  which  now  came  on  to  be  argued. 

By  the  Summary  Jurisdiction  Act,  1848  (11  &  12 
Yict.  c.  43),  it  is  recited  that  by  some  Acts  of  Parlia- 
ment justices  of  the  peace  are  authorized  to  issue 
warrants  of  distress  to  levy  penalties  or  other  sums 
recovered  before  them  by  distress  and  sale,  &c.,  but 
no  further  remedy  is  provided  in  default  of  distress ; 
and  the  Act  accordingly  provides  (section  22)  that  in 
all  such  cases  **.  .  .  it  shall  nevertheless  be  law- 
ful for  the  justice  to  whom  such  return  is  made,  or 
to  any  other  justice  of  the  peace  for  the  same  county, 
riding,  division,  liberty,  d^,  boroup;h,  or  place, 
if  he  or  they  shall  think  fit,  by  hu  warrant  as 
aforesaid,  to  commit  the  defendant  to  the  house  of 
correction  or  common  gaol  as  aforesaid,  for  any 
term  not  exceeding  three  calendar  months,  unless  the 
sum  or  sums  adjudged  to  be  paid,  and  all  costs  and 
charges  of  the  oistress,  and  of  the  commitment  and 
conveying  of  the  defendant  to  prison  (the  amount 
thereof  beinff  ascertained  and  stated  in  such  commit- 
ment) shall  be  sooner  paid." 

The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
49),  s.  47,  provides  as  follows : — *'  The  provisions  of 
this  Act  with  respect  to  a  sum  adjudged  to  be  paid  by 
an  order  shall  apply,  so  far  as  circumstances  admit, 
to  a  sum  in  respect  of  which  a  court  of  summary 
jurisdiction  can  issue  a  warrant  of  distress  without  an 
information  or  complaint  under  the  Summary  Juris- 
diction Act,  1848,  in  like  manner  as  if  the  said  sum 
were  a  civil  debt ;  and  the  provisions  of  this  Act  with 
i-espect  to  the  hearing,  trying,  determining,  and 
adjudging  of  a  case  by  a  court  of  summary  juris- 
diction when  sitting  in  open  court  shall  apply  to  the 
hearing,  trying,  determining,  and  adjua]^^  by  a 
court  of  summary  jurisdiction  of  an  apphcation  for 
the  issue  of  any  such  warrant.  The  provisions  of  this 
Act  with^  respect  to  the  period  of  imprisonment  to  be 
imposedinrespectofthenon-pavmentofasumof  money 
adjudged  to  be  paid  by  a  conviction,  or  in  respect  of 
the  default  of  a  sufficient  distress  to  satisfy  any 
such  sum  shall  apply  to  the  period  of  imprisonment 
to  be  imposed  in  respect  of  the  non-payment  of  any 
sum  of  money  adjudged  to  be  paid  by  an  order  of 
a  court  of  summary  jurisdiction,  or  in  respect  of  the 
default  of  a  sufficient  distress  to  satisfy  any  such 
sum,  when  such  sum  is  not  a  civil  debt,  nor  coiforce- 
able^ks  a  civil  debt." 

Section  3d  enacts  that  **  any  sum  declared  by  this 
Act  or  by  any  future  Act  to  l)e  a  civil  debt  wmch  is 
recoverable  summarily,  or  in  respect  of  the  recovery 
of  which  jurisdiction  is  given  by  such  Act  to  a  court 
of  summary  jurisdiction,  shall  be  deemed  to  be  a  sum 
for  payment  of  which  a  court  of  summary  jurisdiction 
has  authority  by  law  to  make  an  order  or  complaint 
in  pursuance  of  the  Summary  Jurisdiction  Acte, 
provided  "  that  an  order  made  by  a  court  of  summary 
jurisdiction  for  the  payment  of  any  such  civil  debt  as 
aforesaid  or  for  the  payment  of  any  costs  in  the 
matter  of  any  such  complaint,  shall  not  in  default  of 
distress  be  forced  by  imprisonment  without  satis- 
factory proof  of  means,  in  which  case  the  court  shall 


have  the  same  power  as  a  county  court  under  tb 
Debtors  Act,  1869. 

Poland,  Q.C.f  and  Bodkin^  for  the  respondent— 
The  order  for  commitment  was  right.  The  provisions 
of  the  Summary  Jurisdiction  A<^  applicable  to  the 
enforcement  of  a  civil  debt  apply  to  tne  reoovecy  ol 
costs  from  a  prosecutor  who  has  been  condemned  to 

gay  them,  and  the  case  comes  within  section  47  of  Uie 
ummary  Jurisdiction  Act,  1879.  By  rule  21  under 
section  29  of  that  Act  a  judgment  summons  may 
issue  idthough  no  distress  warrant  has  been  applied 
for. 

Courihope'Munroe,  for  the  company. 

Boaler,  in  person. 

Lawkance,  J. — ^This  rule  must  be  disdiargei 
[The  learned  judge  stated  the  facts,  and  continued :— ] 
The  applicant  now  seeks  to  bring  up  and  quash  the 
order  for  his  committal,  and  the  question  is  idietber 
the  case  is  within  the  47th  section  of  the  Sonuniiy 
Jurisdiction  Act,  1879.  The  22nd  section  of  ^ 
Summary  Jurisdiction  Act,  1848,  provides  for  com- 
mittal in  default  of  distress,  and  we  have  to  consider 
whether  that  provision  is  idtered  by  section  47  of  tbe 
later  Act.  I  am  of  opinion,  however,  that  what  was 
done  here  was  perfectly  regular,  and  I  have  no  doabt 
that  section  47  does  apply  to  this  case.  l%at 
section,  in  fact,  was  expressly  passed  to  deal  with  a 
case  of  this  kind,  and  not  to  meet  the  case  of  aoonvic- 
tion.  That  being  so,  the  case  is  one  in  which  an  order 
for  committal  was  properly  made. 

Weight,  J. — I  am  of  the  same  opinion.  The  Acts 
draw  a  distinction  between  the  case  where  an  order  is 
made  against  a  person  found  guilty,  and  the  <»se  d 
a  person  not  charged  with  any  offence,  as  in  the 
case  of  an  unsuccessful  prosecutor  ordered  to  psf 
costs. 

Another  point  made  by  the  applicant  was  tha: 
The  company  was  in  liquidation,  and  it  is  said  that 
these  proceedings  could  not  be  continued.  But  that 
IB  no  ground  for  granting  a  certiorari.  At  common 
law  it  was  a  bad  plea  that  a  compulsory  winding  op 
was  in  progress.  Section  87  of  the  Companies  Act, 
1862  (25  &  26  Yict.  c.  89),  provides  for  sudi  a  cue: 
'*  Where  an  order  has  been  made  for  winding  up  « 
company  under  this  Act,  no  suit,  action,  or  otiier 
proceeding  shall  be  proceeded  with  or  commeDoed 
against  the  company  except  with  the  leave  of  the 
court  and  subject  to  such  terms  as  the  court  miy 
impose."  In  practice  that  section  has  always  been 
worked  out  by  applying  to  stey  the  proceedings,  sai 
further,  it  does  not  apply  to  the  case  of  a  vouintiiT 
liquidation,  the  provisions  applicable  to  which  tn 
contained  in  section  138,  and  under  that  section  the 
stey  is  discretionary.  But  a  certiorari  can  only  be  iffoed 
when  there  is  a  want  of  jurisdiction. 

The  third  point  was  that  the  compan^s  solioitcffs 
had  no  authority  to  act  because  the  liquidaton  who 
appointed  them  had  been  removed.  But  I  apprebend 
that  where  a  solicitor  has  been  properly  retuned  os 
behalf  of  a  company  in  liquidation,  ids  retainer  is  do^ 
revoked  by  the  removal  of  the  particular  liqnidfttoi 
who  retained  him.  And  whatever  might  have  b€<« 
the  result  if  this  point  had  been  raised  at  the  hetiingf 
it  is  not  a  ground  for  certiorari* 

Rule  discharged. 

Solicitor  for  the  respondent,  H.  H,  Crawford,  OHl 
Solicitor. 

Solicitors  for  the  company,  Hay$,  SehTneUa^r  ^ 
Ancrum. 
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C.  A.     In  KB  BOBOTTOH  COMMEBOIAL  AND  BXTELDINO  SOCIETY.— OlIVEB  V.  HORSHAM  LoCAL  BOABD.      C.  A. 


(Sotttt  Of  Sjpeal. 

From  dum.  Diy.      i 
(lindley,  A.  L.  Smith,  |  Dec.  6. 

and  X^yey,  L.JJ.)    ) 

In  rt    BOBOTTOH    COMMSBOIAL    AND    BlTILDINa 
SOCEBTY.  (a.) 

PracHet—TttxaHon — Solieiior — Agency  charges — Firma 
of$olicUora  having  common  members — R,  8,  (7.,  1883, 
Appendix  N.,  Costs,  rule  119. 

Agency  charges  for  work  done  by  a  London  firm  of 
tdkitcrs  as  agents  for  a  country  firm — two  partners  out 
of  three  in  each  firm  being  the  same^were  disallowed  on 
taxation. 

Held  {affirming  the  decision  of  Yaoghan  WiUiams,  J.), 
ihatt  it  having  been  the  practice  of  the  chancery  taocing 
ma4enfor  forty  or  fifty  years  not  to  treat  cases  of  two 
firtm  having  certain  partners  in  common  as  agency  cases 
(A  all,  the  court  could  not  overrule  the  practice,  and  the 
charges  were  properly  distUlowed, 

Appeal  from  a  decision  of  Yaiiffliaii  Williams,  J. 
A  rammoiis  was  taken  out  by  we  liquidator  of  the 
abore-named  society  against  Mr.  Wood,  an  idleged 
eontribntory  of  the  socie^  for  payment  by  him  of  a 
c^  of  £d  per  share.  (llie  summons  was  refused, 
with  oosts,  to  be  paid  by  the  liquidator  personally. 
The  order  haTing  been  completed,  Mr.  Wood's  costs 
were  duly  carried  in  by  Messrs.  Bamsden  &  Badd^e 
(a  London  firm  of  solicitors}  as  agents  for  Messrs. 
Bamsden  &  Sykes,  of  Hudderafield,  for  taxation.  It 
appeared  that  tiie  firms  of  Bamsden  &  BaddifPe  and 
Bamsden  &  Sykes  each  consiBted  of  three  partners, 
two  of  whom  (two  Messrs.  Bamsden)  were  partners 
in  both  firms,  and  held  certificates  for  practising  in 
London  as  well  as  in  the  country. 

The  taidng  officer  declined  to  allow  certain  items 
—fix.,  dose  copies  and  term  fees — on  the  ground 
that  Messrs.  Bamsden  &  BaddifPe  were  not  entitled 
to  agency  charges  (though  it  was  admitted  that  if 
they  were  entitled  to  agency  charges  these  in  ques- 
tion were  properly  such),  but  that  they  were  to  be 
treated  as  being  themselves  *'  properly  concerned  "  as 
principals,  inasmuch  as  the  JJondon  firm  and  the 
country  firm  had  each  two  common  members. 

The  registrar  nphdd  his  taxing  derk's  decision, 
and  issued  his  certificate  accordingly. 

A  summons  to  review  the  taxation  was  taken  out, 
hat  was  dismissed  by  the  judge  in  chambers,  and 
sabset^uently  by  Yaughan  Williams,  J.,  in  court.  His 
lordship  expressed  a  strong  opinion  that  these  costs 
ought  to  be  allowed,  but  did  not  fed  himsdf  at 
Kwrty,  being  comparatiydy  new  to  chancery  practice, 
to  disr^ard  what  was  represented  to  him  as  being, 
and  haying  long  been,  the  practice  of  the  chancery 
taxing  masters — viz.,  not  to  tseat  cases  of  two  firms 
having  a  common  member  as  agency  cases  at  all. 

From  that  decision  the  present  appeal  was  brought. 

/?.  W.  Harper,  in  support  of  the  appeal. — ^These 
are  proper  agency  charges,  and  ought  to  be  allowed. 
The  work  was  done  b^  Mr.  BaddifPe,  ttie  member  of 
the  London  firm  who  is  not  a  member  of  the  country 
firm,  and  who  is  in  no  sense  a  Huddersfield  solidtor. 
The  practice  of  r^usin^  to  consider  cases  of  this  Idnd 
«a  agency  cases  may  exist  among  the  taxing  masters, 
bat  it  is  one  which  has  not  a  sound  and  proper  founda- 
tion, and  Charles,  J.,  in  a  case  which  came  before 
him  in  Deeeniber,  1891,  declined  to  follow  it.  [The 
case  is  unreported,  but  the  papers  relative  thereto 
were  handed  to  the  court.] 


(a.)  Beported  by  Abthur  Lawrence,  Esq.,  Bar- 
rister-at-Law. 


He  also  referred  to  Appendix  N.  to  B.  S.  C,  1883, 
Costs,  rule  119. 

LmDLEY,  L.J. — ^We  have  seen  Mr.  Byland,  who 
knows  as  much  about  these  things  as  any  man  alive, 
and  he  tells  us  that  the  practice  of  the  taxing 
masters  is  that  cases  of  two  firms  of  solidtors  with  a 
common  partner  are  not  regarded  as  agency  cases  at 
alL  That  being  so,  it  is  a  serious  matter  to  ask 
us  to  interfere — to  upset  a  practice  which  has  been 
established  fifty  years.  And  the  practice  is  not  a 
whim  of  the  taxing  masters,  but  is  one  which  has 
sprung  up  from  the  common  law  doctrine  which 
prevents  one  firm  from  suing  another  where  there  are 
common  partners;  the  same  person  cannot  be  both 
principal  and  agent.  I  do  not  think  it  is  possible  for 
us  to  run  counter  to  the  practice. 

The  charges  in  question  are  acknowledged  as  being 
proper  agency  charges  if  the  court  shomd  hold  that 
the  relation  of  agency  existed,  but  this  class  of  case 
has  never  for  forty  or  fifty  years  been  considered  as 
one  of  agency  at  all.  A  person  cannot  be  prLncix>al 
and  agent  at  the  same  tune.  That  has  been  recog- 
nized by  the  law  up  to  recent  times — ^until  recentiy 
it  has  been  made  allowable  that  one  firm  diould  sue 
another  although  consisting  partially  ^of  the  same 
members. 

Bule  119,  which  has  been  referred  to,  was  intended 
to  apply  to  cases  which  are  agency  cases,  and  was 
not  intended  to  mean  that  costs  of  close  copies  should 
be  allowed  in  non-agency  cases,  and  does  not  apply 
to  tiie  present  case.  If  a  change  in  the  practice  is  to 
be  made,  the  proper  way  for  it  to  be  done  is,  not 
throufi^  us  sitting  nere  judicially  but,  by  means  of  the 
Bule  Committee. 

The  appeal  must  be  dismissed. 

A.  L.  Smith,  L.  J. — ^That  the  charges  in  question 
are  properly  agency  charges,  if  an  agency  exists,  no 
one  disputes.  The  question,  then,  is,  Did  an  agency 
exist  ?  For  half  a  century  it  has  been  the  practice 
that  where  there  are  common  partners  in  two  firms 
one  firai  cannot  be  considered  the  other's  ajy^ts. 
That  answers  and  settles  the  question,  to  my  mind. 

But  then  it  is  said  that  rule  119  comes  in.  But  I 
reply  that  that  rule  only  means  dose  copies  in  cases 
where  agency  does  exist,  and  not  where  agency  does 
not  exist. 

The  decision  of  Charles,  J.,  which  has  been  brought 
to  our  notice,  does  seem  to  run  counter  to  the  estab- 
lished practice,  and  I  do  not  think  he  was  right.  If 
the  practice  is  to  be  changed  at  all  it  must  be  by  the 
Bule  Committee. 

Dayey,  L.J. — ^It  is  impossible  for  us  to  overrule 
the  practice  which  has  so  long  existed,  even  though 
one  may  dislike  being  bound  by  that  which  does  not 
commend  itself  to  one's  mind. 

I  agree  the  appeal  must  be^dismissed. 

Appeal  dismissed. 

Solicitors,  Eamsilen,  Baddiffe,  &  Co, 


Nov.  16,  17,  24. 
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.  repair  0/  rpadrr^Tfijury  to  passengers  caxtsed  thereby — 
urban  sanitary  authority — Locdt  government — Non- 
liability of  local  authority— Public  Health  Act,  1875 
(38 &  39  rict.'c,  66),  M.  13,  16,  19,  144,  149. 

Thv  (Irfimliixts  toere  the  heal  authority  of  their  dis- 
trict t  Q7hI  fis  such,  "by  virtue  of  tT^e  Public  Health  Act, 
1875}  }md  vt'^t^  in  them  both  the  highways  and  the 
ietoers  ff  tJteir  district,  and  th6  control  and  management 
of  MA .  7'hr  pldintijPs  horse,  whiM  being  ridden  along 
tt  highwiuf  in  the  defendanU*  district,  tripped  over  a 
*rc?M;eT  *jra{imj  which  projected  an  inch  and  a  naif  beyond 
tht  n>t.ifi  ifur/nce,  fell,  and  tuas  injured.  It  tuas  found 
hy  the  Judijr  thai  the  grating  had  been  lawfully  and 
projKrtt/  fuy^J  in  the  highway  by  the  defendants;  tJuit, 
at  the  ttm^  vf  the  ardent,  the  grating  was  in  proper 
repair  and  condition;  and  that  the  accident  was  attribut- 
able, not  to  any  defect  in  the  condition  of  the  graling,  but 
aoldy  to  a  defect  in  the  condition  of  tJie  highway  by 
reason  of  its  having  been  allowed  by  the  defendants  to 
Itecoine  worn  away  about  the  graling* 

Held,  that,  as  the  accident  was  attributable  solely  to  the 
non-repair  of  the  highway,  no  action  for  damages  in 
respect  of  the  accident  lay  against  the  defendants  ;  and 
that  the  fad  that  the  defendants,  as  local  authority,  had 
the  toiitrol  of  the  sewers  as  well  as  of  the  highways  did 
not  render  the  defendants  liable. 

Kent  V.  Worthing  Local  Board,  31  W,  R.  583,  10 
Q.  B.  D.  118,  overruled. 

Moore  v.  Lambeth  Waterworks  Co.,  34  PT.  B.  559, 
17  Q.  B.  D.  462,  discussed. 

Cowley  V.  Newmarket  Local  Board,  [1892]  A.  0. 
345,  followed. 

Appeals  by  the  respective  defendants  in  each  of  the 
above  cases  from  the  decisions  of  a  divisional  court 
{Dikj  and  Wright,  JJ.},  affirming  the  decisions  in  each 
'Case  of  his  Honour  Judge  Martineau,  given  at  the 
Brighton  County  Court,  in  favour  of  respective 
plaintiffs. 

In  Oliver  v.  Horsham  Local  Board  the  plaintLflTs 
daughter  was  riding  her  father's  horse  along  a  public 
road  in  the  defendants'  district ;  the  horse  stumUed 
against  a  sewer  grating  in  the  road,  fell,  and  re- 
ceived injuries. 

In  Thompson  v.  Mayor  and  Corporation  of  Brighton 
the  plaintiff's  pony  stumbled  over  the  cover  of  a 
sewer  manhole  in  a  public  road  in  the  defendants'  dis- 
trict, and  fell  and  cut  its  knees  badly. 

The  respective  plaintiffs  brought  actions  to  recover 
damages  against  the  respective  -defendants  for  the  in- 
juries sustained  bjr  the  plaintiffs'  horses. 

The  def  endanter  in  each  case  were  the  urban  sani- 
tary authority  of  their  respective  districts,  and  as 
such  had  the  control  and  management  of  the  sewers 
and  also  the  control  &nd  management  of  the  public 
streets  in  their  respective  districts. 

The  facts  as  found  by  the  county  court  judge  in 
each  case  were  as  follows : — ^That  the  gratings  over 
the  manholes  in  the  highways  over  which  the  plaintifb' 
horses  fell  had  been  properly  inserted  by  the  respec- 
tive defendants  as  sewer  au&ority,  and  were  in  good 
repair,  order,  and  condition ;  but  that  the  road  around 
the  ^^tings  had  worn  away,  and  in  consequence  the 
gratmgs  projected  somewhc^t  above  the  road  surface 
and  formed,  a  stumbling-block  ;  that  it  was  the  du;^ 
of  the  respective  defendants 'as  the  road  authority  to 
have  repaired  the  roads  from  time  to  time  as  they 
wore  away ;  that  this  duty  had  been  omitted  by  the 
defendants ;  and  that  the  accidents  which  had  hap- 
pened to  the  horses  of  the  respective  plm'ntifftji  were 
attributable  solely  to  the  ne^ect  of  the  respective 
defendants,  as  road  authority,  to  maintain  the  roads 
in  proper  order,  and  not  to  any  default  on  their  part 
as  sewer  authority. 


The  county  court  judge  considered  he  was  boimd 
by  the  decision  of  the  Queen's  Penoh  Divisioo  in 
Kent  V.  W(yrthing  Local  Board,  31  W.  E.  688,  10 
Q.  B.  D.  118,  to  hold  that  where  the  def endonts  oc- 
cupied, the  double  position  of  sewer  authority  and 
road  authority  (as  in  l^e  present  oases),  and  an 
accident  was  caused  by  the  <&f anh  of  the  defenduti 
in  one  of  those  capacitieB,  viz.,  as  araod  aii:aiQrity,  the 
defendants  were  liable*  althoagh  they  would  not  be 
liable  if  they  were  merely  the  road  authority ;  and  he 
accordingly  gave  judgment  for  the  plainfirfB  in  each 
case. 

The  Divisional  Court  (Day  and  Wright,  JJ.) 
a£Brmed  the  county  court  judge ;  but  gave  leave  to 
appeal  to  the  Court  of  Appeal. 

The  defendants  in  each  case  aocordingly  now 
appealed. 

Moulion,  Q.C.,  and  W.  P.  Boxall,  for  the  Mayor  and 
Corporation  of  Brighton,  and 

Burleigh  Muir,  for  the  Horsham  Local  Board,  tbe 
f^ppellants. — ^The  county  court  judge  held  that  the 
defendants  were  liable  on  the  authority  of  Kcid  ?. 
Worthing  Local  Board.  That  case,  'however,  wis 
practically  overruled  by  the  Court  of  Appeal  in  Mem 
V.  Lambeth  Waterworks  Co.,  34  W.  R.  559,  17  a  B.  D. 
462.  The  case  of  Cowley  v.  Newmarket  Local  Beard, 
[1892]  A.  C.  345,  41  W.  K.  Dig.  85,  shows  that  do 
action  lies  against  a  body  constituted  the  road 
authority  under  the  Public  Health  Aet,  1875,  for 
damages  for  an  injury  caused  by  the  non-repair  of 
a  public  road,  and  Gibson  v.  Mayor  of  PreAm,  IS 
W.  B.  689,  L.  K.  5  Q.  B.  218,  was  there  approvei 
The  case  of  Bathurst  (Borough)  v.  Macpher$<m,  4  App. 
Cas.  256,  27  W.  B.  Dig.  139,  is  distinguishable:  see 
Pictou  (Municipality)  v.  Geldert,  ante,  p.  114,  [1893] 
A.  C.  524. 

They  also  referred  to  Graham  v.  Mayor  of  Nev- 
castle,  [1893]  1  a  B.  643. 

W.  Graham,  for  the  plaintiff  Oliver.— The  defend- 
ants the  Horsham  Lo<»l  Board  are  oonstituted  bj 
statute  (Public  Health  Act,  1875)  the  urban  saoitBrf 
of  the  district  in  question,  and  as  such  the  control 
both  of  the  sewers  and  of  the  roads  is  vested  in  them : 
sections  13,  16,  19,  144,  and  149  of  the  Public  Health 
Act,  1875.  The  breach  of  duty  on  i^e  part  of  the 
defendants  which  the  plaintiff  complains  m  is  not  aajr 
non-repair  of  the  roaa,  but  the  negligent  exeroiae  bj 
the  d^endants  of  their  statutory  powers  as  the  local 
authority.  It  was  the  duty  of  &e  defendants  to  to 
exercise  their  statutory  powers  as  not  to  allow  the 
sewer  grating  to  project  beyond  the  road  surface— 
t.e.,  to  keep  the  gratings  at  the  road  leivel;  tbdr 
omission  to  do  so  was  ncjgligenoe  on  their  part,  and 
they  are  liable  to  the  plaintm  for  the  injury  thecebf 
caused :  see  the  observations  of  Lord  Bladcban  in 
Geddis  v.  Proprietors  of  ih>s  Bann  Seservoir,  3  App. 
Cas.,  at  pp.  455,  456,  26  W.  R.  Dig.  259. 

B.  M,  Bray,  for  the  plaintiff  Thon^won. — The  de- 
fendants the  Brighton  Corporation  are  by  the  Publk' 
Health  Act,  1875,  ss.  5,  6,  7,  oonstitnted  an  uihan 
sanitary  autiiority  and  invested  as  such  with  certaiB 
statutory  powers  over  both  sewers  and  xoads.  TVt 
have  a  duty  cast  on  them  to  exeroase  their  statotarx 
powers  in  a  reasonable  manner:  Chddis*  case;  they 
are  Hierefore  bound  to  use  all  reasonable  oare  to  pr^ 
vent  their  sewer  gratings  becoming  a  source  of  injoj 
to  the  public:  see  section  19  of  the  Act  of  ISTo. 
Moore  v.  Lamheth  Waterworks  Co.  is  distingmdiabie, 
because  there  the  water  conipan^  had  no  power  or 
authority  to  mend  the  road ;  but  in  the  present  caw 
the  defendant  corporation  (apart  altogether  ftm 
being  surveyors  of  nighways)  have  a  statutory  powtr 
to  repair  the  roads :  section  149  of  the  Pobfic  Aeakk 
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Act,  1875.  Bat  the  present  oanse  of  aotion  againit 
tiie  oonKMstion  uisee,  not  because  they  have  not 
repaired  the  road»  but  because  they  hove  neglected  to 
use  their  statutory  powers  so  as  to  prevent  this 
musmoe  to  the  publio  arising.  No  douot  the  easiest 
method  of  doing  that  would  be  by  repairing  the  road, 
bat  that  was  not  the  only  method ;  ^ey  migbt  have 
prewnted  the  nuisance  in  otli^  ways— «.^.,  by  putting 
1^  a  bar  and  lantern  near  the  grating.  The  de* 
feodants*  liability  for  the  negligent  exercise  of  their 
statatoiy  powers  is  not  taken  away  beoanse  tiiey  are 
the  sorreyors  of  highways. 

Burleigh  Muir  replied. 

Cur.  adv.  vtdt. 

Nov.  24.~LiNDLBY,  L.J.— I  have  had  the  op- 
portonity  of  reading  the  judgment  of  A.  L.  Smith, 
LJ.,  in  which  I  concur;  and  the  following  obser- 
Tations  are  to  be  read  as  a  rider  to  that  judgment. 
The  House  of  Lords  in  Cowley  v.  Newmarhi  Locat 
Bwrd  affirmed  Gibson  v.  Mayor  of  Prtston,  and  de- 
clined to  Hyply  the  principles  laid  down  in  Couch 
V.  i««i,  2  W.  R.  170,  3  EU.  &  B.  402,  and  acted  upon 
in  HartmU  v.  Ryde  Commis^onerSy  4  B.  &  8.  361,  12 
W.  B.  G.  L.  I^.  60,  to  local  authorities  governed 
by  the  Public  Health  Act,  1875.  Having  regard 
to  Cowley*»  ca$e  it  is,  in  my  opinion,  impossible 
to  follow  Kent  v.  Worthing  Local  Board.  The 
injury  to  the  plaintiff  was  caused  by  a  breach 
of  doty  on  the  part  of  the  defendants,  but  that 
breach  of  duty  was  omitting  to  keep  the  road  in 
mk  a  state  as  to  be  safe  for  traffic,  having  regard 
to  the  sewOT  grating,  which  was  lawfully  in  the  road 
wd  was  not  itself  out  of  repair.  Apart  from  the 
state  of  the  road  no  breach  of  duty  can  be  imputed 
to  the  defendants,  and  consequently  no  cause  of  action 
has  aoenied  to  the  plaintiff.  But  for  the  only  breach 
of  duty  which  can  be  imputed  to  the  defendants  I  am 
now  compelled  to  say  that  no  action  lies.  The  law 
on  this  subject  is,  in  my  opinion,  very  unsatisfactory, 
bat  I  cannot  on  that  account  dedare  it  to  be  different 
from  what  it  is.  The  appeal  in  the  Horsham  case 
most  be  allowed  and  judgment  given  for  the  de- 
fendants, but  without  costs,  either  here  or  below,  for, 
although  the  plaintiff  fails,  the  defendants'  breach  of 
duty  is  dear,  and  so  long  as  Kent  v.  Worthing  Local 
Board  stood  unreversed,  &e  plaintiff  was  reasonably 
paded  by  it  The  same  judgment  must  be  given  in 
the  Brighton  case. 

A.  L.  Smith,  L.  J. — ^The  question  in  these  appeals 
is  whether  a  local  authority  who  by  statute  nave 
Tested  in  tiiem  the  highways  in  their  district,  to- 
geth«  with  their  control,  and  are  also  in  like  manner 
«npowered  to  lay  down  sewers  in  such  highways, 
with  the  necessary  manholes  and  gratings,  can  keep 
the  two  in  combination  (t.e.,  the  h^hways  and  gra^ 
ingB}  in  such  a  condition  as  to  cause  injury  to  persons 
lawfully  using  the  highways,  and  jret  not  be  liable 
to  an  action  for  damages  at  the  suit  of  the  persons 
iniored,  I  take  it  that  the  answer  offhand  would  be 
"Ko."  But  when  the  facts  of  these  cases  are  applied 
to  principles  long  since  established,  the  answer  must 
be  *'  Yes."  The  learned  county  court  judge  found  for 
the  plaintiffs  on  the  authori^  of  the  case  of  Kent  v. 
Worthing  Local  Board,  and  the  Divisional  Court  gave 
a  pro  forma  judgment  affirming  the  county  court 
jodge,  leaving  it  to  this  court  to  say  whether  that 
caae  was  still  law. 

The  material  facts  as  found  by  the  county  court 
judge  are  as  follows  :— [The  Lord  Justice  stated  the 
findings  of  fact  of  the  county  court  judge,  which  are 
above  set  oat;  and  proceeded : — ] 

It  has  been  held  for,  at  anv  rate,  over  one  hundred 
Srear8»  dating  from  the  case  of  ^MMeU  T.  il0f»  <)/ i)emmy 


2  T.  B.  667,  that  no  action  for  dama^  will  lie 
against  a  surveyor  of  highways  for  injuries  received 
by  reason  of  a  highway  being  out  of  repair.  It  is 
now  beyond  doubt  the  law  that  where  a  person 
though  lawfully  usin^  a  highway  is  damaged,  either 
as  regards  himself,  his  horse,  or  his  carriage,  merely 
by  reason  of  the  non-repair  of  a  highway,  he  has  no 
aotion  at  law  for  damages  a^painst  anyone.  His  sole 
remedy  is  by  indictment  against  the  parish  which  has 
made  default,  or  he  mayprooeed  agamst  the  survejror 
under  section  94  of  the  Highwsiy  Act  for  penalties. 
Damages  he  can  recover  against  no  one  if  his  injury 
be  caused  by  reason  of  ntoe  non-repair. 

It  is  not  denied  by  the  plaintiffis  that  the  present 
defendants  are  surveyors  of  the  highways  in  their 
district,  and  acted  as  such  over  the  lughways  in 
question.  In  the  year  1870  it  had  been  held  by  the 
Court  of  Queen's  Bench  in  Gibson  v.  Mayor  of 
Preston  that  a  local  authority  who  were  oonstitut<Kl 
surveyors  of  highways  by  the  Public  Health  Act  of 
1848  had  the  same  immunity  from  actions  for 
damages  as  a  surveyor  of  highways ;  and  in  1892  the 
House  of  Lords,  in  Cowley  v.  Newmarket  Local  Board, 
affirmed  Gibson^ s  case,  and  conclusively  settled  that  no 
action  for  damages  wiU  lie  against  any  local  board 
for  merelv  allowing  tUeir  highw^  to  get  out  of 
repair.  After  the  decision  of  Gibson^s  case,  and 
before  the  decision  of  Oowley*s  case,  the  following 
cases  came  up  for  determination : — First,  the  case  of 
Kent  V.  Worthing  Local  Board  in  1882.  In  that  case 
the  local  board  were  what  I  will  for  brevity  call  the 
water  authority  and  also  the  highway  authority. 
The  valve  cover  in  that  case  had  been  lawfully  placed 
by  them  in  the  highway,  it  was  proper  in  itself,  was 
<»iginally  properly  fixed,  and  at  tiie  time  of  the  acci- 
dent was  in  proper  order,  but  the  local  board  had 
omitted  to  repair  the  road  adjacent  to  the  valve  cover, 
so  that  it  projected  up  into  the  highway,  and  henoe 
the  aocident.  Field  and  Stephen,  JJ.,  held  the  de^ 
f endants  liable,  relying  upon  the  principle  stated  by 
the  Privy  Council  in  Borough  of  Bathurst  v.  Macpher^ 
son — ^viz.,  **  That  the  duty  was  cast  upon  the  Borough 
of  Bathurst  of  keeping  the  artificial  works  whidi  they 
had  created  in  such  a  state  as  to  prevent  its  causing  a 
danger  to  passengers  on  the  highway  which  but  for 
such  artificial  construction  would  not  have  existed,  or 
at  least  of  protecting  the  public  against  the  danger, 
when  it  arose,  either  by  fillinff  up  the  hole  or  fenoinff 
it."  If  the  case  of  Kent  v.  Worthing  Local  Board  had 
romained  unchallenged  thero  can  be  no  doubt  that  the 
judgments  of  the  county  court  judge  in  the  present 
cases  are  correct.  Kent  v.  Worthing  Local  Board  was, 
however,  to  say  the  least,  most  seriously  impeached  in 
the  Court  of  Appeal  in  Moore  v.  Lambeth  Waterworks. 
It  was  there  pointed  out  that  in  the  case  of  Borough 
of  Bathurst  v.  Macpherson,  as  also  in  the  case  of  White 
V.  Bindley,  23  W.  B.  661,  L.  B.  10  a  B.  219,  both  of 
which  were  relied  upon  by  Stephen,  J.,  in  delivering 
the  judgment  of  the  oourt  in  Kent  v.  WortJnng  Local 
Board,  the  accident  had  hax)pened  by  reason  of  ^  a 
defect  in  the  thing  complained  of ;  and  it  is  not  dis- 
puted that  if  the  gratings  over  the  manholes  in  the 
present  cases  had  been  out  of  order,  whereby  the 
accidents  had  occurred,  the  defendants  would  be 
liable.  It  appears  i^Ppn  reading  the  judgments  in 
Moore  v.  Liwibeth  Waterworks  that  the  Oourt  of 
Appeal  expressly  held  that,  as  the  firo-plug  in  that 
case  was  in  perfect  order  at  the  time  of  the  accident, 
which  was  caused,  not  by  reason  of  any  infirmity  in 
the  fire-plug,  but  by  reason  of  the  non-repair  of  the 
highway,  over  which  the  defendants  had  no  control, 
no  action  was  maintainable  against  them ;  and  so  far 
overruled  the  decision  in  Kent  v.  Worthing  Loeal 
Board,  which  had  held  that,  although  the  valve ' 
in  perfect  <nder  when  the  aoddent  luqipenedy  it 
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fhe  duty  of  the  local  board  if  necessary  to  cut  it 
down  or  otiierwise  alter  it  if  it  came  to  project  up 
into  the  highway,  and  that  for  breach  of  this  duty  an 
action  was  maintainable.  The  Court  of  Appeal  in 
Moore*8  case,  however,  threw  out  the  point  which  had 
not  been  suggested  before,  that  perhims  Kent  t. 
Worthing  Loml  Board  might  be  upheld  upon  the 
groimd  that  the  defendants  occupied  the  dual 
capacity  of  owners  of  the  valve  and  owners  of  the 
highway.  Lord  Esher  stating  that,  if  KenVs  case  could 
not  be  supported  upon  the  ground  of  the  defendants 
behig  masters  of  both  situations,  he  respectfully 
differed  from  it,  and  that 'it  was  wrongly  decided. 
LLndley,  L.J.,  said : — "  It  may  be  that  the  principle 
of  Gihson  v.  Mayor  of  Preston  does  not  apply  to  a 
road  autliority,  where  they  have  a  control  not  only 
over  the  road,  but  over  the  thing  which  creates  the 
nuisance.  If  Kerd^B  case  is  not  distinguLshable  from 
this  case  upon  that  ground,  then,  in  my  opinion,  it  is 
erroneous  " ;  and  Lopes,  L.J.,  was  of  opinion  that  by 
the  judgment  they  were  then  giving  in  Moore^s  case 
they  were  overruling  Kenffs  case.  The  point  suggested 
by  the  Court  of  Appeal  in  Moore^s  case  now  comes 
up  for  decision. 

But  it  was  first  argued  for  the  plaintifBs  that  there 
was  no  such  thing  as  a  highway  authority  as  dis- 
tinct from  a  sewer  authority;  that  the  local  authority 
is  represented  by  the  mayor,  aldermen,  and  burgesses 
acting  as  an  urban  sanitary  authority,  that  under 
section  149  of  the  Public  Health  Act,  1875,  the  high- 
ways are  vested  in  them,  and  that  under  that  section 
they  can  do  what  they  like  with  their  highways,  irre- 
spective of  being  surveyors  of  highways,  and  that 
these  actions  were  therefore  maintainable  against 
them  wholly  apart  from  their  being  surveyors  of 
highways.  These  arguments  are  those  urged  in  the 
Queen's  Bench  in  the  case  of  Gibson  v.  Mayor  of 
Preston,  yet  the  judgment  was  that,  as  the  local 
authority  were  de  facto  surveyors  of  highways,  they 
were  not  liable  to  an  action  for  damages  occasioned 
by  reason  of  non-repair  of  the  highway,  and  that  the 
Public  Health  Act  of  1848  had  not  imposed  upon  a 
local  authority  any  further  liability  as  to  this  than 
attached  to  a  surveyor  of  highways.  That  this 
judgment  was  correct  is  now  settied  by  the  case  in 
the  House  of  Lords,  viz.,  Cowley* s  case,  above  re- 
feired  to.  It  was  sought  in  that  case  to  overrule 
Gibson  v.  Mayor  of  Preston,  but  without  success. 
The  same  arguments  were  again  produced,  and  with 
like  results.  In  my  opinion,  therefore,  the  invalidity 
of  these  arguments  has  been  judiciaUy  determined  by 
the  Queen's  Bench  and  by  the  House  of  Lords. 

The  plaintiffs  next  sought  to  rely  upon  a  passage  in 
Lord  Blackburn's  judgment  in  Geddis  v.  Proprietors 
of  the  Bann  Reservoir,  where  that  learned  judge  said  : 
'<  It  is  now  thoroughly  well  established  that  no  action 
will  lie  for  doing  that  which  the  Legislature  has 
authorized,  if  it  be  done  without  negligence,  although 
it  does  occasion  damage  to  anyone ;  but  an  action 
does  lie  for  doing  that  which  the  Legislature  has 
authorized,  negligentiy,  and  I  think  that  if,  by  a 
reasonable  exercise  of  the  powers  either  given  by 
statute  to  the  promoters  or  which  they  have  at 
common  law,  the  damage  could  be  prevented,  it  is, 
within  this  rule  'negligence'  not  to  make  such 
reasonable  exercise  of  their  powers."  I  do  not  doubt 
this  as  a  general  proposition,  but  I  must  point  out  that 
Lord  Bk^kbum  was  not  dealing  with  tne  case  of  the 
liability  or  non-liability  of  surveyors  of  highways, 
which  is  in  itself  peculiar.  If  tins  general  proposi- 
tion be  applied  to  tiie  case  of  a  surveyor  of  highways 
it  appears  to  me  that  his  immunity  from  being  sued 
for  non-feasance  would  be  gone.  By  a  reasonable 
exeroiBe  of  his  powers  he  could  always  repair  a  high- 
way, and  aoooraing  to  that  proposition  he  would  be 


guilty  of  negligence  and  liable  to  be  sued  if  he  did 
not  do  BO,  but  this  is  not  the  law.  Moreover,  this 
same  argument  was  addressed  to  the  House  of  Loids 
in  Cowley* s  case,  and,  though  the  case  of  Cfeddisy, 
Proprietors  of  the  Bann  Reservoir  was  not  cited, 
others  to  the  like  effect  were.  It  will  be  seen  that 
they  were  dealt  with  by  Lord  Herschdl  in  Cowhfi 
case,  and  held  not  to  apply.  Lord  Herschell,  in 
quoting  Lord  Cairns,  states  '*  that  much  must  depend 
on  the  purview  of  the  Legislature  in  the  particolir 
statute  and  the  language  which  they  have  thero 
employed." 

When  examined  it  will  be  seen  that  in  the  present 
cases  the  defendants  have  been  guilty  of  no  neglect  of 
duty  as  regards  the  gratings;  what  they  have  been 
g^ty  of  is  a  non-feasance  as  regards  their  highwtys, 
to  which,  as  the  county  court  judge  has  found,  the 
accidents  which  occurred  te  the  plaintiffs  were  solriy 
attributable.  For  this  non-feasance,  as  above  pointed 
out,  no  action  can  be  mainteined.  If  the  gralmgi 
had  been  out  of  order  in  themselves  it  would  have 
been  the  duty  of  the  defendants,  irrespective  of  being 
surveyors  of  highways,  to  have  put  them  in  order, 
or  to  have  fenced  round  them  till  put  in  order,  and  if 
by  neglect  of  such  duty  a  passer-by  had  been 
injured,  he  could  have  sued  the  defendants  for 
diunages ;  but  as  long  as  the  gratings  lawfully  kA 
properly  put  down  remained  in  perfect  order,  Moon 
V.  Lambem  Waterworks,  in  the  Court  of  Appeal,  has 
decided  there  is  no  breach  of  duty  in  the  defendanti 
in  leaving  tlie  gratings  alone.  If  the  defendsnts 
were  to  be  held  liable  in  these  actions  they  wodld 
have  to  be  held  liable  for  the  non-r^)aar  of  their 
highways,  and  this  cannot  be  done.  In  my  judg- 
ment, for  the  reasons  above,  the  defendants  are  not 
liable,  and  upon  the  facts  of  these  cases  it  matten 
not  whether  the  defendants  were  "  masters  of  both 
situations  "  or  not,  and  I  am  of  opinion  that  the  can 
of  Keivt  V.  Worthing  Local  Board  was  in  reality  over- 
ruled by  Moore  v.  Lambeth  Waterworks,  as  stated  by 
Lopes,  L.  J.  Moore  v.  Lamheih  Waterworks  standing, 
in  my  judgment  Kent  v.  Worthing  Local  Board  can- 
not ;  and  these  appeals  must  therefore  be  allowed. 

Dayby,  L.J. — In  the  Brighton  case  the  Corporation 
of  Brighton  are  the  urban  sanitary  authority,  and  u 
such  have  the  control  and  management  of  the  sewerB 
and  also  the  control  and  management  of  the  streets. 
The  coimty  court  judge  finds  that  the  manhole  or 
grid  on  which  the  plaintiff's  pony  stumbled  was  a 
proper  cover,  and  there  was  no  fault  of  construction 
m  it  on  the  part  of  the  corporation,  and  that  at  the 
time  of  the  accident  it  was  m  good  repair,  order,  and 
condition,  and  that  the  accident  was  caused  hj 
reason  of  the  road  having  worn  away  so  that  i^ 
manhole  projected  at  least  one  and  a  half  inches  above 
the  road;  or,  in  other  words,  the  imperfectioB  ot 
want  of  repair  was  in  the  road,  and  not  in  the  man- 
hole. 

The  question  is  whether  upon  these  facts  Uie  plain- 
tiff is  entitled  to  recover  damages  from  the  oorpoia- 
tion.  The  first  question  I  ask  myself  is.  What  was  the 
cause  of  the  accident?  It  appears  to  me,  notwith- 
standing the  ingenious  and  able  arguments  of  Mr. 
Graham  and  Idr.  Bray,  that  there  can  only  be  ooe 
answer :  it  was  the  default  of  the  corporation  to 
keep  the  road  in  repair.  But  for  this  breadi  of  daty 
no  action  will  lie :  Cowley  v.  Newmarket  Local  Board, 
It  is  equally  dear  that  if  the  Brighton  Corporation 
had  been  only  the  sewer  authority,  and  not  the  road 
authority,  no  action  would  have  lain  against  them 

i Moore  v.  Lambeth  Waterworks  Co.),  a  decision  wh^  is 
>inding  upon  us,  and  in  which  I  entirely  concur.  I 
confess  I  am  unable  to  see  how  the  fact  of  the  cor- 
poration being  both  the  sewer  authority  and  the  road 
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tathority  can  impofle  a  liability  upon  them  whioh,  if 
tiiere  were  aepmite  authorities,  neither  authority 
would  in  law  be  subject  to.  I  liierefore  regard  the 
case  of  Kent  y.  Worthing  Local  Board  as  inconsistent 
with  and  impliedly  oyermled  by  the  subsequent 
dedakm  of  the  Court  of  Appeal  in  Moore  v.  Lambeth 
WaUrwcrh  Co, ;  and  independently  of  that  decision 
it  oamiot  be  supported.  The  ratio  decidendi  in  the 
ITof^tii^  <Yue  is  stated  in  the  following  passage: 
'*We  are,  however,  of  opinion  that  the  facts  of  tnis 
particiilar  case  do  not  bring  it  within  the  principle  of 
QiUon  T.  Mayor  of  Preston,  but  do  bring  it  within  a 
different  class  of  cases,  of  which  White  v.  Hindley  and 
Bcrwgh  of  Baihurst  t.  Macpherson  are  the  most 
in^Kntant.  These  cases  appear  to  us  to  establish  ^e 
pnnciple  that  the  water  authority  is  under  a  legal 
obligation  to  make  such  arrangements  that  works  of 
whiSerer  nature  under  their  care  shall  not  become  a 
musanoe  to  the  highway,  and  that  if  they  happen  to 
anita  in  themselTes  (as  is  the  case  with  the  Worthing 
Loeal  Board)  the  double  character  of  highway 
uthoiity  and  water  authority,  their  duty  to  do  so  is 
dearer  than  it  would  otherwise  be  " ;  and  some  ex- 
pressions in  the  judgment  in  Baihwrst  v.  Macpherson 
which  have  been  cited  in  the  present  case  are  there 
OQoted.  In  that  case  the  aooiaent  was  caused  by  the 
defectire  state  of  a  barrel  drain,  which  at  once  dis- 
tingoishes  it,  and  I  am  of  opinion  that  the  authorities 
ettai  in  the  Worthing  case  did  not  support  the  condu- 
nons  drawn  from  them :  see  Lord  Hobhouse  in 
Mmidpality  of  Fidou  v.  Geldert,  ante,  p.  114,  [1893] 
A.  C.  524,  at  p.  530. 

It  may  be  conceded  that  the  corporation  is  under  a 
legal  obligation  to  make  such  arrangements  that 
works  of  whatever  nature  under  their  care  shall  not 
become  a  nuisance.  But  the  question  remains,  in 
what  respect  haye  the  corporation  failed  to  discharge 
this  legal  obligation,  and  is  there  any  right  of  action 
in  respect  of  such  default  ?  Turn  &e  case  any  way 
yon  wSl  it  seems  to  me  that  you  come  back  to  the 
proposition  that  the  breach  of  duty  was  in  not  re- 
pairing the  highway,  and  for  that  no  action  will  lie. 

In  8ie  Horsham  case  the  facts  and  findings  of  the 
judge  are  substantially  the  same,  and  our  decision  in 
yh6  Brighton  ease  will  apply  to  that  case.  Whether 
this  is  a  satisfactory  state  of  the  law  I  express  no 
opinion.  We  haye  only  to  administer  the  law  as  it  is. 
I  agree  as  to  costs. 

Solicitors,  Field,  Roscoe,  <fc  Co.,  for  Medwin,  Davis, 
d:  Sadler,  Horsham;  Cohbold  A  Woolley;  Boxall  A 
BotqU,  for  Town  Clerk,  Brighton ;  T.  A.  Goodman, 
Brighton. 


Prom  Q.  B.  Diy.        ) 
(Lord  Esher,  M.B.,  and  [      June  8 ;  Aug.  10, 1893. 
Bowen  and  Kay,  ll JJ.) ; 

SoAB  v»  Ashwell.  (a.) 

Limitations,  Statute  of — Express  trust  —  Constructive 
trust — Solicitor  of  trustees  in  possession  of  trust  fund 
—Fiduciary  position — Judicature  Act,  1873,  «.  25. 

In  1876  a  sum  of  money,  which,  under  the  will  of 
/.  S.,  was  vested  in  trustees  on  trust  for  the  plaintiff* s 
father  for  life,  and  after  his  death  for  the  plaintiff,  was 
in  the  hands  of  A,,  the  solicitor  of  the  trustees*  A,  in- 
ttsttd  the  money  on  mortgage,  and  in  January,  1879,  it 
rai  repaid  by  the  mortgagor  to  A.  In  that  month,  and 
again  in  July,  1879,  A,  paid  interest  on  the  said  sum  to 
t/jf  fiaintiff^s  father.     In  November,  1879,   A.   died. 


(a.)  Beported  by  F.  G.  Buckeb,  Esq.,  Barrister-at- 
Law. 


From  that  time  till  January,  1886,  the  plaintiff *s  father 
received  half -yearly  instalments  of  interest  on  the  said 
sum  from  a  person  who  had  been,  a  clerk  of  A,,  and  was 
employed  in  winding  up  his  business.  In  July,  1886, 
the  plaintiff's  father  died.  In  February,  1891,  the 
plaintiff,  who  uj<u  then  the  sole  trustee  of  the  wiU,  brought 
an  action  against  the  executrix  of  A.,  daiming  an  account 
and  payment  of  what  might  be  found  due.  The  drfend^ 
ant  pleaded  the  Statute  of  Limitations, 

Held,  t?Mt,  so  far  as  regarded  the  application  of  the 
Statute  of  Limitations,  A,  was  to  be  treated  as  an  express 
trustee,  and  therefore  the  plaintiff's  daim  u;as  not 
barred. 

Appeal  from  a  judgment  of  Day,  J. 
The  plaintiff  was  me  suryiying  trustee  of  the  will 
of  Joseph  Soar,  and  a  legatee  xmder  the  same  will. 
The  defendant  was  the  sole  executrix  of  John  Ash- 
well, who  was  a  solicitor.  The  plaintiff  alleged  that 
from  May,  1859,  till  Noyember,  1879,  John  Ashwell 
acted  as  solicitor  and  agent  for  the  trustees  of  the 
will  of  Joseph  Soar,  and  receiyed  and  paid  yarious 
sums  of  money  on  account  of  the  said  trustees,  and  as 
such  solicitor  and  agent  inyested  on  mortgage  and 
otherwise  certain  sums  of  money  belonffing  to  the 
said  trustees,  and  had  in  his  possession  certain 
securities  for  money  belonging  to  them;  and  that 
after  his  death  the  defendant,  as  his  executrix,  con- 
tinued to  pay  and  receiye  sums  of  money  on  account 
of  the  said  trustees,  and  mixed  moneys  and  securities 
for  money  belonging  to  them  with  moneys  and  se- 
curities forming  part  of  John  Ashwell's  estate.  The 
plaintiff  claimed  an  account,  and  payment  by  the 
defendant  of  what  might  be  f oimd  due. 

It  appeared  that  in  1876  the  residue  then  remaining 
undistributed  of  the  estate  of  Joseph  Soar,  amounting 
to  £256,  was  in  the  hands  of  Ashwell,  as  solicitor  of 
the  trustees.  Ashwell  inyested  this  sum  of  £256,  to- 
gether with  two  other  sums,  amounting  altogether  to 
about  £1,000,  on  a  mortgage.  In  January,  1879,  the 
mortgage  was  paid  off.  The  mortgagor  stated  in 
eyidence  that  he  made  the  payment  to  Ashwell.  The 
trusts  on  which  the  residue  of  the  estate  of  Joseph 
Soar  was  then  hdd  by  the  trustees  were  as  follows : — 
As  to  one  half  thereof  to  pay  the  same  to  the  chil- 
dren of  John  Soar,  and  as  to  the  other  half  to  pay 
the  interest  thereof  to  the  plaintiff's  father  during  his 
life,  and  after  his  death  to  pay  the  corpus  to  the 
plaintiff.  The  sum  of  £128  was  paid  to  the  children 
of  John  Soar,  and  interest  on  the  sum  of  £128  was 
paid  by  Ashwell  to  the  plaintiff's  father  in  January, 
1879,  and  affain  in  July,  1879.  In  Noyember,  1879, 
Ashwell  di^.  From  that  time  till  January,  1886, 
the  plaintiff's  father  receiyed  half-yearly  instalments 
of  interest  on  the  sum  of  £128,  as  they  became  due, 
from  one  Starr,  who  had  been  Ashwell's  managing 
clerk,  and  who  was  authorized  by  the  defendant  U> 

get  in  his  outstanding  debts,  and  to  discharge  his 
usiness  obligations.  After  January,  1886,  Stan- 
said  he  had  no  more  money  out  of  which  to  make  any 
further  payments,  and  referred  the  plaintiff  and  his 
father  to  the  defendant. 

In  July,  1886,  the  plaintiff's  father  died.  The 
plaintiff,  who  had  been  appointed  new  trustee  on  the 
death  of  one  of  the  original  trustees,  became  by  the 
death  of  the  other  in  1888  sole  trustee. 

The  action  was  commenced  on  Ihe  21st  of  February, 
1891.    The  defendant  pleaded  the  Statute  of  limita- 
tions.    At  the  trial,  which  took  place  before  Day,  J., 
witiiout  a  jury,  the  learned  judge  held  that  the  plain- 
tiff's claim  was  barred  by  the  statute  of  limitationp, 
and  gaye  judgment  for  the  defendant. 
The  plalntS  appealed. 
W.  H.  Stevenson,  for  the  plaintiff.— The  Statute  cf 
I  Limitc^tiops  is  no  answer  to  this  action :  see  secticn 
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25,  sub-seotion  2,  of  the  Judioature  Aot»  1873.  This 
is  a  case  of  an  express  trust,  and  not  of  a  merel^r  con- 
stmctive  trust.  Ash  well  was  in  a  fiduoiary  position ; 
he  obtained  possession  of  money  which  was  to  his 
knowledge  trust  money.  The  authorities  show  that  a 
person  in  such  a  position  is  to  be  treated  as  an  ex- 
press trustee,  and  that,  if  he  fails  to  account,  lapse  of 
time  is  no  bar  to  an  action  against  him :  Burdick  v. 
Garrick,  18  W.  R.  387.  L.  B.  5  Ch.  App.  233 ;  Bwwer 
V.  Berrxdge,  29  W.  B.  844,  18  Ch.  I).  254;  Grayy, 
Bateman,  21  W.  R.  137 ;  Lake  v.  BeU,  35  W.  R.  212, 
34Ch.D.462;  ^ru^man v.  (7i^,  24 Beay. 302, 6  W. R. 
Ch.  Dig.  90. 

Stanger,  for  the  defendant. —This  is  not  a  case  of 
an  express  trust,  so  as  to  be  removed  from  the  opera- 
tion of  the  Statute  of  Limitations.  The  term  '*  ex- 
press trust"  in  section  25,  sub-section  2,  of  the 
Judicature  Act,  1873,  apnlies  only  to  the  case  where 
a  trust  has  been  created  in  express  terms  and  the 
person  against  whom  the  claim  is  made  was  nomi- 
nated as  the  trustee  of  that  trust.  In  this  case  Ash- 
wdl  can  only  be  shown  to  have  been  a  trustee  by 
evidence  of  facts  quite  outside  the  creation  of  the 
original  trust.  He  was  only  a  constructive  trustee. 
It  was  never  intended  to  deprive  persons  in  such  a 
position  of  the  benefit  of  the  Statute  of  limitations. 

He  referred  to  section  8  of  ^e  Trustee  Act,  1888. 

Our,  <idv.  vuitt. 

August  10. — ^The  following  judgments  were  de- 
liver^:— 

Lord  BaHEB,  M.R. — In  this  case  there  was  no  such 
relation  between  the  plaintifF  and  the  deceased  Ash- 
well  as  would  entitle  we  plaintifP  to  maintain  against 
Ashwell's  executors  an  action  at  law  in  respect  of 
the  complaint  he  makes.  The  relief  he  demands  is 
the  subject  solely  of  a  suit  or  action  in  eouity.  The 
only  way  in  which  the  plaintiff  can  validly  state  his 
demand  in  equity  is  to  assert  that  Ashwell  was  a 
trustee  of  money  now  daimed  by  the  plaintiff,  which, 
if  the  trust  were  observed,  must  necessarily  have 
come  to  the  plaintiff,  and  that  Ashwell  committed  a 
breach  of  trust  by  misappropriating  the  money  which 
was  in  his  hands,  as  a  trustee  of  the  trust,  to  his  own 
use.  If  Ashwell  did  this  thinff ,  he  must  have  done  so 
before  November,  1879,  when  ne  died.  If  there  was 
the  trust  asserted  by  the  plaintiff,  the  breach  of  it 
relied  upon  by  the  plaintiff  must  have  happened — and 
it  is  the  cause  of  the  plaintiff's  action,  if  any — ^before 
November,  1879.  If  the  Statute  of  Limitations  is 
applicable,  it  is  fatal  to  the  plaintiff's  right  to  recover. 

in  order  to  determine  whether  a  Statute  of  limita- 
tions applies  or  not  to  a  cause  of  action  before  the 
court,  the  court  must  first  determine  what  is  the 
cause  of  action  relied  on.  The  court  must  do  so  in 
order  to  see  whether  it  is  an  action  of  a  dass  to  which 
the  statute  in  question  applies.  If  the  action  is  of  a 
dass  within  the  statute,  then  the  court  must  deter- 
mine whether  the  alleged  breach,  if  any,  occurred 
beyond  the  time  of  limitation.  If  the  aUesed  breach, 
if  it  occurred  at  all,  must  have  occurred  oeyond  the 
time  of  limitation,  tiie  court  will  not  further  inquire 
whether  the  breach  did  or  did  not  in  fact  occur.  The 
plaintiff's  ri^ht  to  relief  is  barred. 

The  questions  in  this  case  therefore  are.  Was  Ash- 
well a  trustee  of  the  money  now  claimed  by  the 
plaintiff  within  a  meaning  of  the  word  *< trustee" 
attributed  to  it  in  equity,  and  was  he  such  a  trustee 
as  a  court  of  equi^  vml  not  allow  to  rely  on  the 
statutes  of  limitation  ?  If  there  is  created  in  expressed 
terms,  whether  written  or  verbal,  a  trust,  and  a  per- 
son is  in  terms  nominated  to  be  the  trustee  of  that 
trust,  a  court  of  equity,  upon  proof  of  such  facts,  will 
not  allow  him  to  vouch  a  Statute  pf  limitations 


against  a  breach  of  that  trust.  Such  a  trust  is  in 
equity  called  an  express  trust.  If  the  only  relatioii 
'w^iidi  it  is  proved  the  defendant  or  person  charged 
bears  to  the  matter  is  a  contractual  relation,  he  is  not 
in  the  view  of  equity  a  trustee  at  all,  but  only  a  con- 
tractor ;  and  equity  leaves  the  contractual  rebtioD  to 
be  determined  by  the  common  or  statute  law.  If  the 
breach  of  the  legal  relation  relied  on,  whether  such 
breach  be  by  way  of  tort  or  contzaot,  makes,  in  the 
view  of  a  court  of  equity,  the  defendant  a  trustee  for 
the  plaintiff,  the  court  of  equity  treats  the  defendint 
as  a  trustee  become  so  by  construction,  and  the  trust 
is  called  a  oonsiniotlve  trust ;  and  against  the  breadi 
of  that  which  1^  oonstruction  creates  the  trust  the 
court  of  equity  allows  statutes  of  limitation  to  be 
vouched. 

There  are  cases  not  falling  strictly  within  either  of 
those  tiius  enunciated,  some  of  which  have  been 
treated  by  the  courts  of  equity  as  within  tiie  dasB  in 
respect  of  which  a  Statute  of  limitations  will  not  be 
allowed  to  be  vouched,  and  some  within  the  class  in 
respect  of  which  such  a  statute  may  be  vouched.  It 
must  obviously  be  unnecessary  on  this  occasion  to 
state  exhaustively  all  the  different  cases.  It  suffices 
to  determine  in  which  dass  is  the  present  case. 

It  is  not  in  the  first  enunciated  case.  There  was 
an  express  trust  created,  but  Ashwell  was  not  at  any 
time  nominated  as  a  trustee  of  that  trust  He  wu 
the  sdidtor  of  the  nominated  trustees.  As  sodi 
solidtor  he  was  entrusted  by  the  nominated  trustees 
to  take  an4  have  in  his  hands  the  trust  money,  with 
a  direction  on  their  behalf  to  deal  with  it  aoocn^diDg 
to  the  terms  of  the  trust.  Assume  that  he  mis- 
appropriated that  money  to  his  own  use,  and  that 
that  was  all ;  the  misappropriatian  would  at  onoe  of 
itself  make  him  tiie  holder  of  the  money  in  trust  for 
the  rightful  owner,  but,  if  that  were  all,  only  a 
trustee  by  construction  of  a  constructive  trust.  But 
the  questions  in  this  case  are  whether  Ashwdl  was 
not,  in  view  of  a  court  of  equity,  a  trustee  of  the 
mone^  before  the  alleged  brea<m  by  misappropriatioD, 
and,  if  he  was,  under  which  dass  of  trust  he  was  with 
regard  to  limitations.  The  moment  the  money  was  in 
his  hands  he  was  in  a  fiduciary  relation  to  the 
nominated  trustees;  he  was  a  fiduciary  agent  of 
theirs ;  he  held  the  money  in  trust  to  deal  with  it 
for  them  as  directed  by  them ;  he  was  a  trostee  for 
them.  He  was,  therefore,  a  trustee  of  the  money 
before  he  committed,  if  he  did  commit,  the  alleged 
breach  of  trust,  and  was  in  possession  of,  and  had 
control  over,  the  money  before  ne  committed,  if  at  all, 
the  alleged  breach  of  trust. 

The  cases  seem  to  me  to  dedde  that,  where  a 
person  has  assumed,  either  with  or  without  consent, 
to  act  as  a  trustee  of  monejr  or  other  property,  m«. 
to  act  in  a  fiduciary  rdation  with  regard  to  it,  and 
has  in  consequence  been  in  possession  of  or  has 
exercised  command  or  control  over  such  money  or 
property,  a  court  of  equity  will  impose  upon  him  all 
tiie  liabilities  of  an  eroress  trustee,  and  will  class  him 
with  and  will  call  him  an  express  trustee  of  an 
express  trust.  The  prindpal  liability  of  such  a 
tr^tee  is  that  he  must  disdiaige  himself  by  acoount- 
ing  to  his  cestui  que  trueU  for  Si  such  money  or  pro- 
perty without  regard  to  lapse  of  time. 

Tliere  is  another  recognized  state  of  droumstanees 
in  which  a  person  not  nominated  a  trustee  may  be 
bound  to  liability  as  if  he  were  a  nominated  trustee, 
namdy,  where  he  has  knowmffly  assisted  a  nominatiKi 
trustee  in  a  fraudulent  and  dishonest  disposittofi 
of  the  trust  property.  Such  a  person  will  be  treated 
by  a  court  of  equity  as  if  he  were  an  express  trustee 
of  an  express  trust.  The  propositions  thus  enon- 
dated  seem  to  me  to  follow  the  judgments  of  Lord 
Qatherley  and  Giffard,  L.«r.,  in  Burdick  v.   Oartieij 
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nd  of  Lord  Selbome  in  Btgmes  v.  Addy,  22  W.  B. 
^,  L.  B.  9  Ch.  App.  244.  Where,  in  oasee  dedded 
hj  judges  as  judges  both  of  fact  and  law,  yon  oan 
ooQed  the  pcindj^e  of  law  on  whioh  they  haye  all 
anomed  to  act,  it  seems  to  me  nnneoeesaiy  to  deter- 
mine, ^Qgh  it  is  ns^ol  to  ocmsider,  whether  one 
would  have  applied  that  principle  of  law  to  the  facts 
in  the  same  way  that  any  particular  judge  did  in  the 
case  before  him.  I  am  of  opinion  that  the  present 
case  is  within  the  description  of  that  which  is  treated 
as,  and  is  oalled  in  equi^,  an  express  trust,  and  that 
theinqmry  as  to  the  alleged  breach  cannot  be  stopped 
hj  the  Statute  of  limitations. 

I  am  dearly  convinced  1^  the  evidence  that  Ash- 
wdl  became,  on  receipt  of  the  money,  a  trustee  of 
it,  and  that,  as  he  has  not  been  shown  to  have 
aoocmnted  f en*  it,  the  defendant,  his  executrix,  is  liable 
as  such  for  a  breach  of  trust  by  him, 

BowBXf  L.  J. — It  appears  to  me  to  have  been  in 
tiienrasent  case  deariy  shown  that  the  deceased  hus- 
band of  the  defendant,  who  is  the  representative  of 
Idi  estate,  was  during  his  lifetime  solicitor  to  the 
trustees,  of  whom  the  plaintiff  is  ctoe  besides  bemg 
a  benefioary  under  the  will ;  that,  while  acting  as 
inch  soliottor,  the  deceased  was  entrusted  with  the 
oQstody  of  some  of  the  trust  moneys ;  and,  lastly, 
that  such  trust  moneys  have  never  been  repaid.  The 
qnestkm  therefore  arises  whether  the  daun  of  the 
plaintiff  ean  be  barred  through  lapse  of  time,  by 
analogy  to  the  Statute  of  Limitations.  That  time 
(by  analogy  to  the  statute)  is  no  bar  in  the  case  of  an 
fsxpnm  trust,  but  that  it  will  be  a  bar  in  the  case  of 
a  ccmstruotive  trust,  is  a  doctrine  which  has  been 
dearly  and  long  established.  It  was  argued  on  behdf 
of  the  dflfmdant  that  the  present  was  the  case  of  a 
oonstmctive  trust  only,  and  the  learned  judge  below 
appears  so  to  have  thought.  On  the  decision  of  the 
question  i^Mther  this  is  the  case  of  an  express  or 
only  of  a  eopslnicUve  trust  the  present  appeal  appears 
to  hang. 

An  express  trust  c«n  only  arise  between  the  ce$tui 
qwtnui  and  his  trustee.  A  constructive  trust  is  one 
which  arises  when^  stranger  to  a  trust  already  con- 
ititnted  ishflld  by  the  court  to  be  bound  in  good  faith 
and  in  conscience  1^  the  trust  in  oonseq[nenoe  of  Ids 
condoct  and  bd&aviour.  Sudi  conduct  and  bdiaviour 
the  court  construes  as  involving  him  in  the  duties  and 
respnnHibffitiee  of  a  trustee,  Sthough  but  for  such 
ooimnot  and  behaviour  he  would  be  a  stranger  to  the 
trust  A  constructive  ^rust  is  therefore,  as  has  been 
said,  **  a  trust  to  be  made  out  by  circumstances."  It 
is  not  unreasonable  in  the  latter  class  of  cases, 
where  the  liability  of  a  stranger  to  the  trust  arises 
from  his  conduct  and  depends  on  the  proof  of  his 
contemporary  acts,  that  time  should  run  m  favour  of 
the  person  to  be  diarged.  In  such  cases  conflicts  of 
eridenoe  are  possible  or  probable,  and  to  deny  to  the 
person  to  be  charged  the  snelter  or  benefit  of  a  period 
of  limitation  would  be  obviously  dangerous  and 
onjust. 

Althou^  this  general  principle  of  justice  has  been 
aathoritatlvely  laid  down  in  courts  of  equity,  there 
has  been  some  variety  and  inconsistency  both  in  the 
language  used  about  constructive  trusts  and  in  the  line 
of  danarcationthst  has  beendrawn  between  theperiods 
of  limitation  which  apply  in  the  case  of  express  and 
constructive  trusts.  Jnist,  the  doctrine  that  time  is 
no  bar  in  the  case  of  expresstrusts  has  been  extended 
to  cases  where  a  person  who  is  not  a  direct  trustee 
nevertheless  assumes  to  act  as  atrustee  under  the  trust: 
Life  ABBoeiaiicn  of  Scottand  v.  Sidddl,  9  W.  B.  541,  3 
De  O.  F.  ft  J.  58.  This  extension  of  tiie  doctrine  is 
based  on  the  obvious  view  that  a  man  who  -assumes 
without  excuse  to  be  a  trustee  ought  not  to  be  in  a 


better  position  than  if  he  were  what  he  pretends. 
Secondly,  the  rule  as  to  limitations  of  time  i^iich  has 
been  laid  down  in  reference  to  express  trusts  has  also 
been  thought  appropriate  to  cases  where  a  stranger 
participates  in  tne  mxiA  of  a  trustee :  Barnes  v.  Addy, 
Thirdly,  a  similar  extension  of  the  doctrine  has  be^ 
acted  on  in  a  case  where  a  person  received  trust 
property  and  dealt  with  it  in  a  manner  incon- 
sistent with  trusts  of  which  he  was  cognizant: 
Lee  V.  Sankey,  21  W.  R.  286,  L.  R.  15  Eq.  204. 
Fourthly,  in  some  other  cases — e.^.,  in  BridgmanY, 
CHUy  by  Lord  Bomilly,  and  in  WUaon  v.  Moore, 
1  My.  &  K.  337,  by  Lord  Brougham,  lan^uge  has  been 
employed  in  regam  to  the  question  of  limitations  of 
time  in  certain  instances  of  constructive  trust  which 
can  scarcely  be  reconciled  with  the  language  held  in 
Bonneyr.  Bidgard,  1  Cox,  145;  Beck/ord  v.  Wade, 
17  Ves.  87 ;  Towmhend  v.  Townshend,  1  Bro.  Ch.  C. 
550;  and  in  other  cases. 

It  is  not  necessary  in  the  present  appeal  to  discuss 
the  somewhat  fluctuating  expressions  that  can  be 
discovered  in  equity  autiiorities  on  the  subject  of 
constructive  trusts.  One  thing  seems  clear.  It  has 
been  established  beyond  doubt  by  authority  binding  on 
this  court  that  a  person  occupying  a  fiduciary  rela- 
tion, who  has  property  deposited  with  him  on  the 
strong^  of  such  rdation,  is  to  be  dealt  with  as  an 
express,  and  not  merely  a  constructive,  trustee  of 
sudi  pro^ty.  His  possession  of  such  property  is 
never  in  virtue  of  any  right  of  his  own,  but  is  coloured 
from  the  first  by  the  trust  and  confidence  in  virtue  of 
which  he  received  it.  He  never  can  dischuge  himself 
except  hy  restoring  the  property,  which  he  never  has 
held  otherwise  than  upon  this  confidence :  Chalmer  v. 
Bradley,  1  J.  &  W.  51,  at  p.  67;  Marquis  of  Chot- 
mondeley  v.  Lord  Clifdon,  2  J.  &  W.  1,  at  p.  190 ;  and 
this  ooimdence  or  trust  imposes  on  him  the  liabiKty  of 
an  express  or  direct  trustee. 

llie  principle  which  clothes  those  who  receive  pro- 
perty in  their  fiduciary  position  with  the  liabilities  of 
express  or  direct  trustees  was  deariy  laid  down  in  Bur- 
diek  V.  Cfarrick,  "  I  do  not  say,"  says  Lord  Hatherley, 
L.C.,  '*  that  in  every  case  in  which  a  bill  might  be 
filed  against  an  agent  the  Statute  of  Limitations 
would  not  a,ppLj ;  but  in  all  cases  where  the  bill  is 
filed  against  an  agent  on  the  ground  of  his  being  in  a 
fiduciary  relation,  I  think  it  would  be  right  to  say 
that  the  statute  has  no  application."  *'  I  do  not 
hesitate  to  say,"  says  Gimird,  L.J.,  ''that,  where 
the  duty  of  persons  is  to  receive  property,  and  to 
hold  it  K>r  another,  and  to  keep  it  xmtil  it  is  called 
for,  they  cannot  discharge  theniselves  from  that  trust 
by  appealing  to  the  lapse  of  time."  It  is  with  refer- 
ence to  thisTangnage  that  Kay,  J.,  said,  in  Banner  v. 
Berridge:  "That  obviously  enlarges  the  definition 
which  Eindersley,  y<0.,  gave,  and  points  out  that  a 
man  may  be  bound  by  an  express  trust  where  moneys, 
which  in  no  sense  belong  to  him,  and  in  which  he 
has  no  kind  of  interest,  or  goods,  plate,  or  jewels, 
are  placed  in  his  hands  bv  the  real  owner  as  depositee 
of  them,  and  that  witnout  any  writing  or  even 
expression  in  words  that  it  was  to  be  a  trust.  That 
would  come,  according  to  Lord  Hatherley's  dictum 
here,  within  the  definition  of  express  trust."  This 
view  was  followed  by  'Wlokens,  V.C.,  in  Chray  v. 
Baieman,  and  by  Ohitty,  J.,  in  Lake  v.  BeU,  and  has 
never  since  been  imp^iched.  In  the  case  of  In  re 
8harpe,  40  W.  B.  241,  [1892]  1  Ch.  154,  recently 
before  the  Court  of  Appeal,  the  principle  was 
applied  to  the  case  of  diroctors  of  a  company  who 
had  improperly  parted  with  the  assets  of  a  com- 
pany. "Where  money,"  says  Fry,  L.J.,  "has 
found  its  way  into  the  hands  of  a  trustee  or  other 
person  against  whom  this  court  gives  the  same 
rdief  as  against  a  trustee,  these  the  trustee,  or  the 
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person  in  a  fiduciary  position,  cannot  set  up  the 
statute  of  limitations  or  the  analogy  of  the  Statute 
of  Limitations  as  an  answer  to  the  demand  for  money 
which  was  in  his  hands.'* 

When  we  turn  to  the  facts  of  the  present  appeal  it 
is  plain  that  the  case  is  one  which  obviou^y  falls 
within  this  category  or  class.  The  deceased  solicitor 
was  the  solicitor,  not  of  the  [cestui  que  trtuie,  but  of 
the  trustees.  To  such  trustees,  however,  he  stood  in 
a  fiduciary  relation,  and  on  the  strength  of  it  received 
property  from  them.  What  he  received  from  his 
own  clients  he  received  under  a  trust  to  them. 
Whether  his  estate  is  liable  after  this  lapse  of  time  on 
the  groimd  of  an  express  trust  between  himself  and 
the  original  cestui  que  trusts  becomes  unimportant, 
since  his  estate  remams  clearly  liable  on  this  groimd 
to  his  own  clients,  the  trustees,  one  of  whom  is  a 
plaintiff,  and,  indeed,  this  liability  is  one  of  which 
the  orifi;inal  cestui  que  trusts  under  the  trust  would  be 
entitled  to  the  benefit  in  a  properly  constituted 
suit,  not  because  the  defaulter  was  their  own  trustee, 
but  because  he  was  bound  xmder  a  direct  trust  to 
persons  who  were  the  trustees. 

On  this  simple  ground,  whatever  other  law  or 
equity  may  or  may  not  be  applicable  to  the  matter 
before  us,  whatever  niay  be  the  limitations  or  defini- 
tions to  be  introduced  into  the  doctrine  of  Uie  Statute 
of  limitations  and  constructive  trusts,  this  case 
(which  is  one  of  express  or  direct  trust)  lies  outside 
them  all. 

I  am  of  opinion  that  the  appeal  must  be  allowed, 
and  that  the  plaintiff  is  entitled  to  succeed,  with  costs 
both  here  and  below. 

EjLT,  L. J.— This  action  is  brought  by  the  surviving 
trustee  under  a  will,  who  is  also  the  cestui  que  trmt, 
against  the  representative  of  a  deceased  person, 
named  Ashwell,  who  was  solicitor  to  the  trust,  dimm- 
ing an  account  of  part  of  the  trust  fund  received  by 
him. 

Under  the  trust  a  sum  of  £256  was  held  for  two 
persons  for  their  respective  lives,  and,  after  the  death 
of  each,  his  share  was  in  trust  for  his  children.  This 
sum  of  £256  Ashwell,  as  solicitor  to  the  trust, 
invested,  with  other  moneys  belonging  to  different 
trusts,  upon  an  equitable  mortgage  by  deposit  of 
deeds,  apparently  in  his'  own  name.  In  January, 
1879,  this  mortgage  was  paid  off,  and  the  £256  was 
paid  by  the  mortgagor  to  AshwelL  One  moiety  of 
this  sum  was  distributed,  the  tenant  for  life  of  that 
moiety  having  died,  among  his  children,  who  were 
absolutely  entitled  to  it.  What  became  of  the  other 
moiety — £128 — does  not  clearly  apx>ear ;  but  it  was 
not  paid  to  the  trustees  or  invested  in  their  joint 
names,  and,  therefore,  Ashwell,  it  must  be  inferred, 
retained  it  in  his  own  hands.  Ashwell  died  in 
November,  1879.  The  tenant  for  life  of  this  moiety 
died  on  the  5th  of  July,  1886.  Thereupon  the  plain- 
tiff became  entitled  to  it  absolutelv.  The  interest 
had  been  paid  during  the  life  of  the  tenant  for  life 
by  a  derk  of  AshwdTs,  who  was  employed  in  wind- 
ing up  his  business.  Whether  such  payments  were 
*  made  by  any  authority  of  Ashwell's  representative, 
which  would  prevent  the  Statute  of  Limitations 
running,  is  not  very  dear.  This  action  was  begun 
on  the  21st  of  February,  1891,  twdve  years  aiter 
AshwcJl  had  received  tiie  mortgage  money,  but 
within  six  years  after  the  death  of  the  tenant  for  Hf e, 
when  the  plaintiff's  title  as  cestui  que  trust  vested  in 
possession.  The  defendant,  who  is  the  legal  personal 
representative  of  Ashwell,  pleads  the  Statute  of 
Limitations. 

The  first  answer  made  to  this  is  that  Ashwell  was 
an  express  trustee  of  the  fund. 

Gtoerally  speaking,  a  person,  who  is  not  the  ap- 


pointed trustee  and  whom  it  is  sought  to  affiect  with  t 
trust  by  reason  of  his  conduct  is  not  a  trustee  at  all, 
although  he  may  be  liable  as  if  he  were ;  which  ii 
commonly  expressed  by  saying  that  he  is  not  an 
express  but  a  constructive  trustee.  An  expien 
trustee,  primd  facie,  is  a  trustee  appointed  by  the 
author  of  the  trust,  or  under  a  power  created  by  him, 
or  by  the  court  under  the  Trustee  Act.  But  whero 
the  case  is  that  it  is  sought  to  affect  a  stranger,  or  to 
make  him  responsible  as  a  trustee,  that  must  he  by 
evidence  of  facts  not  contained  in  the  original  dedara- 
tion  of  trust.  One  of  the  reasons  for  the  distinction 
between  an  express  trust  and  a  trust  raised  by  im- 
plication of  law  upon  external  facts  of  that  land  is 
that  the  lapse  of  time,  which  may  have  destroyed 
important  evidence,  renders  it  unjust  to  take  sudi  a 
case  out  of  the  operation  of  the  Statute  of  Limita- 
tions. Here  the  trust  is  expressed  by  the  will,  and 
no  external  evidence  is  wanted  to  establish  that 
But,  it  may  be  areued,  such  evidence  is  requisite  to 
make  out  that  Ashwdl  was  bound  by  the  trust,  of 
which  he  was  not  an  appointed  trustee,  and  therefore 
this  reason  for  the  distmotion  appears  to  apply  to  thii 
case.  Ashwdl  is  dead.  His  evidence  might  have 
been  condusive  against  the  daim.  He  might  hate 
disproved  all  the  facts  relied  on  to  make  out  that  he 
was  a  trustee.  For  instance,  he  might  have  proved 
that  he  never  recdved  the  money,  or  that,  naving 
recdved  it,  he  paid  it  over  to  the  trustees.  Ought  he 
not  to  be  considered  only  constructivdy  a  trustee, 
and  is  not  the  statute  on  this  ground  a  proper  de- 
fence? In  Toumshend  v.  Townshend  Lord  Com- 
missioner Ashurst  says :  '*  As  to  trusts  bdng  an 
exception  to  the  Statute  of  Limitations,  the  rde 
holds  only  as  between  trustees  and  cestui  que  trusU; 
it  is  true  that  a  trustee  cannot  set  it  up  against  lut 
cestui  que  trust ;  but  this  is  merdy  the  ease  of  a  trustee 
by  implication,  and  as  such  affected  by  an  equity; 
but  that  oqui^  must  be  pursued  within  some  reason- 
able time.'*  This  language  is  quoted  b^  Sir  WOliam 
Grant  in  Bedford  v.  Wade,  a  case  in  the  Privj 
Ck)uncil,  and  bir  William  Grant  adds :  *'  It  is  cer- 
tamly  true  that  no  time  bars  a  direct  trust  as  between 
cestui  que  trust  and  trustee ;  but,  if  ^it  is  meant  to  be 
asserted  that  a  court  of  equity  allows  a  man  to  make 
out  a  case  of  constructive  ti-ust  at  any  distance  of 
time  after  the  facts  and  circumstances  happened  out 
of  which  it  arises,  I  am  not  aware  that  mere  is  any 
ground  for  a  doctrine  so  fatal  to  the  security  of 
property  as  that  would  be ;  so  far  from  it,  that  not 
only  in  circumstances  where  the  length  of  time  would 
render  it  extremely  difficult  to  ascertain  the  true 
state  of  tiie  fact,  but  where  the  true  state  of  the  fact 
is  easily  ascertained,  and  where  it  is  perfectly  clear 
that  relief  would  originally  have  been  given  upon  the 
ground  of  constructive  trust,  it  is  refused  to  the  party 
who,  after  long  acquiescence,  comes  into  a  court  d 
equity  to  seek  that  relief." 

The  authorities  do  not  seem  to  have  drawn  with 
any  precision  tiie  line  of  distinction  between  exprees 
and  constructive  trusts. 

In  Toumshend  v.  Toumshend  land  was  conveyed  in 
1701  to  trustees,  to  the  use  of  the  setUor  mr  500 
years,  and  subject  thereto  to  A.  for  life,  with  a 
proviso  that,  if  A.  paid  a  life  annuity  to  the  settlor 
and  £500  to  his  executors,  the  term  should  be  void. 
The  settlor  died,  having  bequeatiied  the  £500  to  his 
daughter.  A.  paid  £500  to  the  settlor's  executrix, 
who  assi^ed  the  term  to  a  trustee  for  A. ;  and  after 
his  marriage  A.,  in  1708,  settled  the  term,  with  the 
concurrence  of  the  trustee  of  it,  by  assigning  it  to 
other  trustees,  upon  trust  for  himself  for  li^,  re- 
mainder to  his  wife  for  life,  remainder  to  tiieir 
children.  Subsequently,  by  a  deed  in  1739  and  a 
fine,  A.  conveyed  the  lands  to  other  uses  in  favour  of 
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503,  in  regard  to  that  dedsion :  "  It  was  held  that  the 
wiodiog-np  order  created  a  kind  of  compnlBory  with- 
drawal of  all  the  members  who  were  at  that  time 
advaoced  members  of  the  society,  and  compelled 
them  to  repay  the  amomit  which  was  stiill  due  upon 
their  advances,  but  did  not  substantially  alter  their 
positioD  or  their  rights  or  render  them  at  all  different 
from  what  they  would  have  been  if  they  had  been 
withdrawing  under  the  rules."  And  it  is,  I  think, 
worth  noting  in  regard  to  the  operation  of  the  *'  com- 
poisory  wi&drawal"  that  one  of  the  points  for 
appoil  in  regard  to  Finlay,  one  of  the  appellants  in 
the  case  last  dted,  was  that  he  was  not  bound,  as  he 
hid  been  held  to  be  by  the  court  below,  to  make  pay- 
ment presently,  but  had  the  option  to  pay  by  instal- 
ments, and  on  appeal,  this  point  having  been  with- 
drawn at  the  bar.  Lord  Herschell  remarks,  at  p.  505, 
that  it  was  '*  wisely  abandoned.'* 

It  is,  indeed,  as  it  appears  to  me,  difficult  to  see 
how  the  winding  up  could  be  effected  if  the  view  of 
the  lespondents  were  to  prevail,  for  that  would  neces- 
aitate  the  keeping  open  of  the  liquidation  until  the 
tennination  of  the  twenty-one  years'  period  fixed  by 
the  mortgage — in  other  words,  until  the  year  1912. 
The  suggestion  made  on  their  behalf  that  the  liqui- 
dator might  sell  the  society's  right  to  receive  the 
monthly  instalments  of  £3  lis.  8d.  and  interest,  as 
provided  by  the  deed,  appears  to  me  not  to  afford  a 
[ffactical  aolation  of  the  difficulty.    It  is  urged  by 
them,  and  I  do  not  dispute  the  possibility,  that  the 
yiew  which  seems  to  me  to  be  the  true   one  may 
inflict  a  hardship  upon  t^e  advanced  member,  by  com- 
pellisg  him  to  raise,  h^  borrowing  or  otherwise,  the 
amount  necessary  to  discharge  the  indebtedness,  the 
discharge  of  whidi  would,  but  for  the  winding  up,  be 
mad  over  a  long^  term  of  years.    I  do  not  suppose 
toat  the  oontingeiicy  of  a  winding  up  was  present  to 
the  respondents'  minds  when  they  were  led,  by  the 
statement  of  advantages  set  forth  in  the  prospectus, 
to  enter  into  the  transaction.    They  cannot  on  that 
aoeonnt  escape  from  the  incidents  of  membership.    A 
nailar  khia  of  hardship,  though   less   in   degree, 
perh^,  was  involved  in  the  judgment  of  ^ke- 
vich,  J.,   in    In    re    Cordova  union   Odd   Oo,^   39 
W.  B.  536,   [1891]  2  Gh.  580,  which    decided,  in 
woocdance  with    the   law  laid   down  by  Lindley, 
U.,  hi  In  re  PyU  Works,  38  W.  B.  674,  44  Ch.  D. 
f34,  at  p.  583,  wat  the  contract  for  payment  by 
ittfadmsnts  was  determined  by  the  winding  up,  and 
that  tiie  liquidator  was,  under  the  provisions  of  the 
Companies  Act,  1862,  entitled  to  make  an  immediate 
call  for  the  amount  remaining  unpaid  in  respect  of 
the  diores.    When  a  company  or  a  buflding  society  is 
^ODg  wound  up,  and  there  are  outside  creditors  to  be 
psid,  the  HquidatoT  both  can  and  must  collect  the 
Msets  for  the  purpose  of  paying  them ;   and,  as  I 
imderstand  the  law  in  reguxl  to  those  provisions  of 
the  Ccnnpanies  Act  which  apply  alike  to  a  company 
n^siered   under    those    Acts    and   to    a   building 
loaefy  inoorparated  and  registered  under  the  Bidld- 
iagSodeties  Act,  1874,  stipulations  in  the  contract 
hetween  the  corporate  body  and  its  members  r^^ula- 
ting  the  time  and  mode  in  which  the  liabilities  of 
■Mmhenhip  are  to  be  discharged,  valid  and  binding 
though  they  are  during  the  nfe  of  the  corporate 
hody,  are  not  permitted  to  interfere  with  the  work 
o!  hqnidation  when   the   corporate   body  is  being 
wound  up:    see  per  Lindley,   L.J.,  in  In  re  PyU 
Worh,  at  p.    583,   and  per   Kekewich,   J.,  in  In 
re  Cordova   Union   Oold   Ch.      I  will  only  add,   as 
•0  alleviation   of   the  suggested  hardship  in   this 
ca»e,  although  it  is  not  necessary  for  us  now  to 
decide  the  point,  that  I  am  disposed  to  think  that 
the  limndator,  before  he  can  ebf oroe  affainst   the 
iwpoi^entB  »   daim  to  payment  ol  t£e  unpaid 


balance,  will  have  to  give  them  a  six  months'  notice, 
which  if  they  had  sought  to  redeem  thev  would  have 
to  ^ve  under  the  43rd  (the  redemption)  rule  of  the 
society. 

I  do  not  think  that  in  holding  that  the  respondents* 
names  should  be  retained  upon  the  list  of  oontribu- 
tories  we  are  deciding  anything  contrary  to  the  de- 
cisions which  I  have  mentioned  as  being  redied  upon 
by  the  respondents — ^viz.,  In  re  Middleeborought  Bedcar, 
and  Suburban  Building  Society ,  before  Sturling,  J. ; 
In  re  Britannia  Permanent  Benefit  Building  Society, 
before  Kekewich,  J.,  in  which  that  learned  judffe 
based  his  judgment  on  Broumlie  v.  Ruseell  and  Tiie 
Middleaborough  Society'e  case ;  and  the  Scotch  case  of 
The  Scottish  Property  Investment  Co.  Building  Society 
V.  Boyd.  In  none  of  those  cases,  so  far  as  appears 
from  the  reports,  were  there  any  outside  creditoTS 
unpaid.  Indeed,  in  the  case  before  Stirling,  J., 
there  were  surplus  assets,  in  which  the  counsel  for 
the  advanced  shareholders  expressly  waived  any  right 
to  participate. 

For  the  reasons  which  I  have  stated  I  have  come  to 
the  conclusion  that  the  decision  of  the  learned  judge 
of  the  City  of  London  Court  was  wrong,  and  that 
the  appellant  is  entitled  to  the  order  asked  for  by  his 
counsiBl — ^namdy,  that  this  court  being  of  opinion 
that  from  and  after  the  date  of  the  win£ng-up  order 
the  respondents,  as  advanced  members,  were  liable  to 
pay  to  the  society  such  sum  as  would,  xmder  the 
rules  of  the  said  society  (the  instalments  already  paid 
by  them  in  respect  of  the  said  advance  being  taken 
into  account),  entitle  them  to  call  for  a  redemption  of 
their  security,  and  that  on  payment  of  such  sum  the 
respondents  will  be  free  from  all  liability  as  contribu- 
tones  or  otherwise  of  the  said  society  or  the  liqui- 
dator thereof,  the  order  of  the  court  below,  removmg 
the  respondents'  names  from  the  list  of  oontributories, 
is  to  be  discharged. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Lee  Jb  Davis. 

Solicitors  for  the  respondents,  Haichdt-'Jones  A  Co, 


June  8,  9, 1893. 
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(Lawrance  and  Wright,  JJ.)  j 

Beg.  v.  Lobd  Mayor  of  London. 
Ex  parte  B0AI.EB.  (a.) 

JiMixces — Order  rnade  on  prosecutor  to  pay  costs — Default 
of  distress — Order  for  committal — Summary  Juris^ 
diction  ActSy  1848  (11  <fc  12  Vict.  c.  43),  s.  22;  and 
1879  (42  &  43  Vict.  c.  49),  ss.  35,  47. 

B.  preferred  an  information  against  a  company  for  not 
keeping  a  register  of  members.  The  charge  was  dis» 
missed,  and  B.  was  ordered  to  pay  costs,  but  made 
default,  and  in  default  of  distress,  on  a  judgment  sum^ 
mons,  upon  proof  of  means,  an  order  was  made  agaifist 
him  for  committal.  At  the  date  of  the  hearing  of  the 
information  the  company  was  in  voluntary  liquidation, 
and  the  liquidators  had  been  removed  before  the  date  of 
the  order  for  commitment,  and  no  others  were  then 
appointed. 

Held,  that  section  47  of  the  Summary  Jurisdiction 
Act,  1879,  applied,  and  that  the  order  for  committal  was 
rightly  made, 

Bule  nisi  for  a  certiorari  to  quash  an  order  of 
commitment  for  non-payment  of  costs. 

An   information  was  preferred  by  the  applicant 

(a.)  Reported  by  John  P.  Mkllob,  Esq.,  Barritter- 
^-Law. 


ilo 


THE  WEEKLY  REPORTER.       [j«i.i3.i894.]       VoLXUL 


CoTJBT  OF  Appeal. 


SoAB  V.  AsHWELL.— In  be  Bagot*s  Settlement. 


HiohGoxtst. 


partioipatiiig  in  any  fraudulent  conduct  of  the 
trustee  to  the  miury  of  the  cestui  que  trust.  But,  on 
the  other  haud^  strangers  are  not  to  be  made 
constructive  trustcjcfl  merely  because  they  act  as  the 
agents  of  trustees  Ln  transactions  within  their  legal 
powers— trail  B^ctious,  perhaps,  of  which  a  court  of 
eq^uity  may  disapproye — unless  those  agents  receive 
or  become  chargeable  with  some  part  of  the  trust 
property^  or  unless  they  assist  with  knowledge  in  a 
diflhoTiesi  or  fnttidiilent  design. on  the  part  of  the 
trustees.*'  These  words  seem  to  me  to  define,  as 
accurately  &s  m  perhaps  possible,  the  difference 
between  an  exprcw  and  constructiye  trustee.  A 
stranger  to  the  trust,  who  reoeiyes  the  trust  money 
with  notice  of  the  larust,  or  knowingly  assists  the 
actual  trustee  in  a.  fraudulent  and  dishonest  dis- 
position of  the  trust  property,  is  a  constructiye 
trustee.  The  trust  may  be  dear,  may  be  declared  in 
a  written  instrument,  and  may  be  in  that  sense 
expreas,  but  the  ^tremger  is  not  expressly  appointed  a 
truateo*  Ho  becomes  bound  by  the  trust  by  the  con- 
struction which  th^i  law  puts  upon  his  dealings  with  the 
trust  property  i  The  result  seems  to  be  mat  there 
are  certain  cases  of  what  are,  strictly  speaking,  con- 
structive trusts,  m  which  the  Statute  of  Limitations 
cannot  be  set  up  lis  a  defence.  Amongst  these  are 
the  cose  where  a  stranger  to  the  trust  has  assumed 
to  act  and  has  actod  as  a  trustee,  and  the  case  where 
a  stranger  has  concurred  with  the  trustee  in  com- 
mitting a  breach  uf  trust,  and  has  taken  possession  of 
the  trust  property,  knowing  that  it  was  trust 
property,  and  nas  not  duly  discharged  himself  of  it 
by  n^mmng  it  oyer  to  the  proper  trustees  or  to  the 
persons  aMolutely  entitled  to  it. 

I  think  that  the  present  case  comes  within  one  or 
both  those  categories.  I  think  that  As^well  did 
assume  to  act  and  acted  as  tmstee  of  the  funds 
which  he  receiyed,  and  that  he  has  not  duly  discharged 
himself  from  the  plaintiff's  sh^kre  of  those  funds,  and 
must  therefore  be  treated  as  an  express  trustee. 

The  judgment  must  be  reyersed,  and  the  ^peal 
must  be  allowed,  with  costs  here  and  below,  rt  the 
executrix  admits  assets,  there  will  be  judgment  for 
the  plaintiff  for  the  sum  of  £128,  with  interest  at  4 
per  cent,  since  the  last  payment  of  interest.  If 
assets  are  not  admitted,  there  must  be  Ihe  usual 
judgment  for  an  account,  which  should  be  trans- 
mitted to  a  Ohanoery  judge  to  work  out. 

Appeal  aXUnotd, 

Solicitors  for  the  plaintiff,  Clinton  &  Co.,  for  H.  P. 
Day,  Nottingham. 

Solicitors  for  the  defendant,  S»  O.  Warner,  for 
E.  W.  Miller,  Nottingham. 


|^i0|^  dtmvt  of  Swtitt. 

Chan.  Diy.  )  -kx       «i    «« 

Chitty,  J.  1  N^^-  21,  22. 

In  re  Bagot's  Settlement. 
Bagot  v.  KlTTOE.  (a.) 

Settlement — Trust  for  sale— Powers  of  management — 
Equitable  tenant  for  life — Possession — General  leave  to 
exercise  powers  of  tenant  for  life — Costs — Parties — 
Incumbrancer— Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  s.  63—SeUled  Land  Act,  1884  (47  &  48  Vict.  c. 
18),  B.  7  (»t.). 

Settlement  of  real  estate  {subfect  to  a  legal  rent-charge) 


(a.)  Beported  by  G.  Bowland  Alston,  Esq.,  Bar- 
rister-at-Law. 


upon  trust  for  sale,  toith  power  of  postponement,  the  in- 
come of  the  invest^  proceeds  of  sale  and  the  rente  vM 
sale  to  be  held  upon  trust  for  a  married  waman^  agti 
twenty-four,  for  her  life  for  her  separate  use  wUmA 
power  of  anticipation.  Extensive  powers  of  manageneni 
were  vested  in  and  exercised  by  the  trustees,  who  had  m 
present  intention  of  selling.  The  necessary  costs  ofmk 
management  being  somewhat  heavy,  the  tenant  for  life 
applied  for  possessior.  or  receipt  of  the  rents  andprofiiy 
and  for  leave  to  exercise  her  powers  under  the  Sdded 
Land  Acts  other  than  the  powers  of  sale  and  exchange. 

Held,  (1)  that,  on  the  ground  of  convenience  and 
economy,  and  independently  of  the  SeUled  Land  AdU^  Me 
court  would,  under  the  drcwnstances,  have  exercised  iU 
discretion  by  letting  the  tenant  for  life  into  posaessioa,; 
(2)  that  the  Settled  Land  Acts  afforded  additional  ground 
for  exercising  such  discretion  in  favour  of  the  tenomtfor 
life;  (3)  that  it  uhis  convenient  to  allow  the  tenaid  Jot 
life  to  exercise  all  the  powers  of  the  Settled  Land  Ad, 
except  the  powers  of  sale  and  exchange;  (4)  ihat  ^ 
tenant  for  life,  there  being  no  case  against  the  truAea, 
must  pay  the  costs  ;  and  (5)  thai  the  owner  of  the  rtfd- 
charge  was  not  a  necessary  party  to  the  applioation. 

Dictum  of  Kekewich,"^.,  in  In  re  Wythes,  41  IT.  i^ 
375,  [1893]  2  Ch.  369,  disapproved. 

Summons,  by  a  married  woman  equitable  tenant  for 
life  of  real  estate  settled  on  trust  for  sale  asking  for 
possession  or  receipt  of  the  rents  and  profits  vA  for 
general  leaye  to  exercise  the  powers  oonf erred  on  her 
by  section  63  of  the  Settled  Land  Act,  1882,  or  by  tbe 
Settled  Land  Acts,  1882  to  1890,  except  the  pow«n  d 
sale  and  exchange. 

The  property  was  settled  (subject  to  a  legal  rent- 
charge  of  £1,500  a  year  limited  by  way  of  iointare 
under  a  preyious  settlement)  upon  trust  for  sale,  with 
power  to  postpone,  the  proceeds  to  be  inyested  and 
neld  on  trust  for  the  applicant  for  her  life  for  her 
separate  use  without  power  of  anticipation,  therenti 
and  profits  to  follow  the  trusts  of  tke  income  of  the 
inyested  proceeds  of  sale.  Tery  extennye  powers  of 
management,  including  a  power  to  appoint  a  reoeiyer, 
were  yested  in  the  trustees,  who  had  hitherto  etxenawd 
them.  The  expenses  of  management  by  the  inutesB 
amounted  to  four  or  fiye  per  cent,  of  the  gross  rent, 
which  was  about  £5,000  a  year. 

Levett,  Q.C.,  and  W.  C.  Druce,  for  the  applicant— 
We  are  entitled  to  possession,  and  we  can  yery  mix^ 
reduce  the  expenses  of  management :  In  re  Wy^Oy 
West  y.  Wyi^,  41  W.  B.  375,  [1893]  2  C!h.  m. 
where  Kekewich,  J.,  says  the  old  authoiitiea  maybe 
treated  as  lai^y  if  not  altogether  abrogated  by  the 
Settied  Land  Acts.  As  to  general  leaye  see  Smed 
Land  Act,  1884,  s.  7  (ii.). 

Byrne,  Q.C.,  and  Bawlins,  for  the  truateea.— Tte 
iointress  ought  to  be  a  party.  As  to  the  main  pdnt 
it  is  not  a  matter  of  course  to  giye  an  equitaHe  tenant 
for  life  possession.  It  depends  on  the  intention  of 
the  settlement,  which  here  directiy  negatiyes  sacii 
possession :  Tidd  y.  Lister,  5  Madd.  429 ;  Taytsr  t. 
Taylor,  23  W.  B.  947,  L.  B.  20  Eq.  297.  TV 
trustees  do  not  intend  to  sell  at  present,  but  may  ^ 
so  at  any  time,  in  whidi  case  tne  posseeaion  vT>dd 
haye  to  be  changed  a^gain.  Lastly,  poaBeaaion  kis 
neyer  been  giyen  to  a  married  woman  restrained 
from  anticipation  where  there  is  a  trust  for  sife. 
The  applicant  is  only  twenty-four  years  old,  and  it 
is  simp^  giying  the  husband  possession. 

Zevett,  Q.C,  replied. 

Chitty,  J. — ^This  applioation  is  addreaeed  to  tbc 
judicial  discretion  of  the  court,  and  this  disemt^ 
has  to  be  exercised  on  reasonable  grounds.  Hie  coort 
looking  to  the  conyenience  of  the  parties^    to  tfe 
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qoastion  of  eacpense,  which  lalls   of  oonrse  on  the 

tenant  lor  life,  and  to  other  cireomstanoes  of  a  like 

kind.    It  is  dear  that  the  applicant  has  no  absolute 

nglitiobeletintopossesBion;  she  can  only  Mik  to  be 

let  into  possession  Uurongh    the     exeroiBe   of   the 

jndioial  (uscretion.       In  saying   this  I    found  the 

nroposition  upon  a  well-known  series  of  authorities. 

In  addition  to  those  that  were  referred  to  at  the  bar, 

there  is  a  decision,  ii^iidi  I  perfectly  well  remember, 

of  thekte  Master  of  the  BoUb,  where  a  lady  some- 

wbatadfanoed  in  years  mariied  a  clergyman  much 

joonger  than  hersielf ,  and  with  a  view  to  aiford  the 

lady  complete  protection  a  stringent  settlement  was 

piqiared    and    executed,    under    which   extensive 

powerB  oi  management   were  conferred   upon   ^e 

trustees,  against  whom,  as  in  the  present  case,  nothing 

was  to  be  said.    One  was  a  solicitor,  and  I  think  he 

was  entitled,  as  the  solicitor-trustee  is  in  this  case,  by 

the  mstrument  itself  to  char^  for  his  professional 

senrioes.    In   that   case  nothmff,    however,    turned 

i^that  point,  nor  does  anything  turn  upon  the 

nmilar  point  in  the  case  before  me.     The  case  is 

idfinticaf  witii  the  present  with  one  exception,  and 

that  is,  that  there  was  no  trust  for  sale.    &ere  were 

the  Qsoal  powers  of  sale  and  exchange,  but  no  trust ; 

and  tibat  case  occurred  before  the  passing  of  the 

Set^  Land  Acts.    The  trustees  were  not  willing  to 

gire  np  possession  to  the  tenant  for  life,  for  such,  in 

inbstanoe,  the  lady  was,  although  she  had  no  right  to 

possession  on  the  principle  I  have  already  explained, 

and  the  Master  of  the  Bolls,  after  considermg  the 

aothoiities  on  the  subject,  let  the  lady  into  possession. 

It  was  pointed  out  that  that  was  in  substcmce,  in  all 

prohabliity,  letting  the  husband  into  possession,  but 

that  argoment  did  not  avaiL    The  order  was  gnawed 

hjr  ihQ  proper  undertakings,  which  the  husband  was 

willing  to  give. 

Now,  though,  in  the  exercise  of  their  judicial  discre- 
tion, the  carcuTTi  stances  of  one  case  and  the  decision  in 
apartioolar  case  do  not  preclude,  of  course,  the  judge 
from  exercising  his  discretion  in  another  case,  it  is 
^wajs  of  some  assistance  to  see  how  the  judicial 
diacretiou  has  been  previously  exerdsed  by  other 
ji^ges.  I  have  mentioned  the  case  because  it  is, 
with  the  one  exception  which  I  have  mentioned, 
identical  with  the  present. 

Now,  with  regard  to  the  trust  for  sale,  there  would 
miqiisstionably  have  been  a  material  diflPereuce  if  the 
tnistees  desired  now  to  exercise  that  trust;  but 
ooapliDg  the  trust  for  sale  with  ihe  power  to  post- 
pone, w^iich  is  at  present  bein^  duly  exercised 
■oeording  to  the  trustees*  discreticm,  the  result  is 
that  the  trust  for  sale  makes  no  material  difference  in 
the  cases,  because  any  order  letting  the  applicant  into 
possession  will  be  not  final  for  her  life,  but  until 
farther  order ;  so  that  possession  can  be  recalled  at 
my  time  when  it  becomes  proper  to  restore  the 
[xwession  to  the  trustees. 

Counsel  for  the  trustees  put  forward  an  arj^ument 
V  to  the  inconvenience  of  frequently  changmff  the 
xwsession,  an  axmunent  which  would  be  wotSlj  of 
loiiaideratiQn  ana  would  be  entitled  to  some  weight 
(  it  had  special  application  to  the  circumstances  of 
be  case.  It  woula  be,  in  my  opinion,  an  idle  thing 
0  let  ike  applicant  into  possession  now  if,  for 
easoDs  which  I  oould  judicially  notice,  there  were  a 
robafaOity  that  within  a  veiy  ^ort  time  it  would  be 
ight  to  restore  ihe  possession  to  the  trustees.  But 
D  the  facts  of  the  case  I  am  unable  to  discover  an^ 
articolar  drcomstance  which  would  show  that  it 
'onldbe  necessary  to  restore  the  possession  to  the 
ustees  at  any  particular  time. 
Now,  unquestionably,  on  the  point  of  convenience, 
is  oonTBnient  that  the  lady  and  her  husband,  to  the 
ctent  to  which  she  may  d^sue  to  obtain  his  assistance, 


should  have  the  management  of  the  property,  the 
income  of  which  she  is  entitled  to  receive,  and  would 
get  that  income  with  as  little  ^Lpense  in  the  way  of 
commission  for  collecting  rents,  employment  of 
agents,  and  tiie  like,  as  is  practicable  under  the 
circumstanoes.  The  balance  of  convenience  is  in  her 
favour.  She  has  a  direct  interest  in  reducing  the 
enenses  to  the  lowest  practicable  limit 

Therefore,  if  I  were  dealing  with  this  case  quite 
apart  ^m  the  Settled  Land  Acts,  I  should  consider 
it  a  proper  exercise  of  my  dis(»retion  to  let  the  lady 
into  possession.  I  am  not  disposed  myself  tosay  that 
the  Settled  Land  Acts  have  abrogated  the  old  cases. 
It  really  appears  to  me  that  the  proper  expression 
with  regard  to  the  Settled  Land  Acts,  with  reference 
to  the  doctrine  whidi  I  am  considering,  is  that  ^ey 
afford  an  additional  ground  for  exerdsing  ^the  di^ 
cretion  favourably  to  the  person  who  has  conferred 
upon  her  or  him  the  extensive  powers  which  are 
contained  in  those  Acts— powers  which  are  expressly 
conferred  upon  a  married  woman,  though  she  is 
restrained  m>m  anticipation.  Taking,  then,  the 
Settiled  Land  Acts  into  consideration,  I  think  that 
the  lady's  case  is  ihe  stronger. 

The  only  ground  that  I  think  I  need  notice  upon 
which  the  application  is  resisted  by  the  trustees  is 
that  the  lady  was  only  twenty-four  years  of  a^  and 
her  husband  was  thirty-two;  but  I  cannot  find  in  the 
ages  of  the  lady  and  her  husband  any  sufficient  ground 
for  refusing  to  allow  her  the  possession  or  receipt  of 
the  rents. 

A  point  was  made,  but  really  not  pressed,  thai  a 
person  entitled  to  a  rent-charge  was  not  a  par^, 
and  I  mention  this  circumstance  to  avoid  any  mis- 
conception. The  trustees,  as  it  appears,  are  not 
trustees  for  that  abs^t  person.  She  has  a  rent- 
charge  of,  I  think,  £1,500  a  year ;  but  it  is  a  kigal 
rent-charge,  with  a  power  of  distress,  and  it  is  para- 
mount to  the  trust  estate  of  the  tnistees — ^in  other 
words,  ^e  trustees  are  not  trustees  for  her.  No  order 
that  I  am  now  making  will  affect  her  position  in  any 
way.  It  is  very  unnkely  that  she  will  have  any 
reason  to  complam  of  what  is  done  by  the  M>pUoant, 
and  it  appears  that  the  surplus  income  oom  the 
estate,  after  keeping  down  that  charge,  amounts  to 
several  thousands— £3,000  a  year,  probably.  But  I 
am  not  at  liberty  to  consider  the  legal  rights  of  the 
ladv  who  is  entitled  to  this  rent-onarge.  All  her 
rignts  will  remain  intact.  I  think  I  have  dealt  now 
with  the  whole  of  the  points  of  importance  on  this 
head;  and  the  result  is  tnat  I  will  make  the  proper 
order  under  whidi  the  applicant  will  be  entitled  to 
possession  or  receipt  of  the  rents  until  further  order, 
with  any  proper  underfaAings  which  may  be  sug- 
gested, as  m  in  re  Wuihea, 

The  only  other  point  is  on  the  Settled  Land  Act 
of  1884.  The  appncant  asks  to  exerdse  the  powers 
of  the  tenant  for  life,  and  it  is  necessary,  having 
regard  to  section  63  of  the  Settied  Land  Act,  1882, 
as  there  is  a  trust  for  sale,  that  the  court  should 
give  permission  either  to  her  or  to  the  trustees.  It 
seems  to  me  that  it  is  convenient  and  proper  under 
the  circumstances  of  ^e  case  to  allow  hiar  as  I  do  to 
exercise  all  the  powers  of  the  tenant  for  life  with  the 
exception  of  tiie  powers  of  sale  and  exchange.  Of 
course  I  cannot  extend  her  powers.  I  am  only 
giving  her  leave  to  exercise  what  may  be  termed  the 
concurrent  or  conflicting  powers.  The  order  will 
run : — **  Leave  given  to  the  applicant  to  exercise  all 
such  powers  as  are  conferred  upon  the  tenant  for 
life  under  the  Settled  Land  Acts  as  she  may  lawfully 
exercise,  having  regard  to  th^  particular  trusts  fmd  in 
accordance  with  the  Act.'* 

The  applicant  must  pay  the  costs.  To  those  un- 
acquainted with  this  jurisdiction  it  would  appear  (as 
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it  did  to  the  learned  counsel  in  the  case  I  have 
referred  to)  that  the  court  is  setting  aside  the  will  or 
the  instrument  which  has  said  that  the  trustees  should 
have  possession  and  manage  the  property.  A  person 
in  the  position  of  this  lady,  asking  the  court  to  exer- 
cise a  discretion,  there  being  no  case  against  the 
trustees,  cannot  throw  upon  the  estate  the  costs  of 
doing  so,  and  if  necessary  I  should  make  the  pay- 
ment of  costs  by  her  a  condition  precedent  to  obtain- 
ing the  order.  The  principle  is  that  it  is  for  the 
applicant's  conyenience,  there  being  no  drcumstanoe 
which  should  warrant  the  court  holding  otherwise, 
that  she  ^ould  have  the  possession  which  the  settle- 
ment has  not  given.  There  will  be  liberty  to  apply 
to  the  judge  in  chambers  as  to  any  matters  arisms 
under  this  order,  as  to  restoring  complete  or  partifid 
possession  to  the  trustees  and  generally. 

Solicitors,  /S^Tencer  Whiteheady  for  Hadley  <k  Lain, 
Birmingham;  Fiddy  Roacoey  &  Co*y  for  Smith,  Pinaent, 
&  Co.y  Birmingham. 


Chan.  Div. ) 
North,  J.  J 


Nov.  2,  10. 


In  re  Tyssen. 
Knioht-Bbuce  v.  Buttebwobth.  (a.) 

Power  of  appointment — Intervention  of  trustee — Transfer 
of  fund, 

A  husband  and*  wife  having  under  their  marriage 
settlement  a  ^cial  power  of  appointment  over  a  fund 
of  personalty  standing  in  the  names  of  the  settlement 
trustees,  jointly  appointed  the  fund  to  a  trustee  for  the 
objects  of  the  power, 

Eddy  that  the  fund  ought  not  to  be  transferred  to  the 
trustee  appointed  by  the  donees  of  the  pouter . 

Busk  V,  Aldam,  23  W.  R.  21,  L.  B,  19  Eq.  16, 
followed. 

Summons. 

Under  a  marriage  settlement  made  in  1843  certain 
funds  were  vested  in  trustees  upon  trust  to  pay  Hie 
income  thereof  to  the  intended  nusband  durmg  his 
life,  and  after  his  decease  to  the  intended  wife  during 
her  life,  and  after  the  decease  of  the  survivor  of  them 
in  trust  for  all  and  every  or  such  one  or  more  ex- 
clusively of  the  others  or  other  of  the  children  of  the 
said  intended  husband  and  wife  who,  being  a  son, 
should  attain  twenty-one  years,  or,  being  a  £ughter, 
should  attain  twenty-one  years  or  be  married,  and  in 
such  parts,  shares,  and  proportions,  and  with  such 
annual  sums  of  money  and  future  or  executory  or 
other  trusts  being  for  the  benefit  of  the  said  children, 
or  some  or  one  of  them,  and  upon  such  conditions, 
with  such  restrictions,  and  in  such  manner  as  the 
said  intended  husband  and  wife  should  by  any  deed 
jointly  direct  or  appoint,  with  remainders  over.  The 
marriage  took  place,  and  there  were  issue  six  children, 
all  of  whom  attained  twenty-one  years. 

By  a  deed  executed  on  the  20th  of  May,  1875,  the 
said  husband  and  wife,  by  virtue  of  the  powers 
enabling  them  in  that  behalf,  jointly  appointed  that 
after  the  death  of  the  survivor  of  them  toe  trustees  of 
their  marriage  settlement  should  stand  possessed  of 
two-sixths  of  the  said  trust  funds  in  trust  for  Mrs. 
Butterworth  (one  of  the  diild^*en  of  tibe  marriage), 
her  executors  and  administrators,  for  her  separate 
use.  And  it  was  declared  that  the  said  appointment 
was  made  to  Mrs.  Butterworth  as  te  one-sixth  as  and 
upon  the  trusts  therein  mentioned,  but  as  to  the  other 
sixth  upon  the  truste  therein  mentioned  for   Mrs. 

(a.)  Beported  by  C.  F.  Ditnoak,  Esq.,  Barrister-at-' 
Law. 


Fletcher  (another  of  the  children  of  the  marriage). 
The  husband  died  in  September,  1875,  and  the  wife 
in  July,  1892. 

This  was  an  originating  summons  taken  out  by  Ik 
trustees  of  the  marriage  settlement,  to  wludi  Hn. 
Butterworth,  Mrs.  Fletcher,  and  Mx.  Fletoher  were 
made  defendante.  The  first  question  asked  whetker 
the  one-sixth  of  the  trust  funds  appointed  in  tnut 
for  Mrs.  Butterworth  upon  trust  for  Mrs.  Fletoher 
ought  to  be  paid  or  transferred  by  the  plaintifb  to 
Mrs.  Butterworth  as  trustee  thereof  undiar  the  ap- 
pointment, or  whether  the  same  ought  to  be  re- 
tained by  the  plaintifiis  as  trustees  of  the  setUdmeni 

Cozens-Hardy,  Q,C.,  and  Pauliy  for  the  plaintiifii, 
relied  on  Bush  v.  Aldam,  23  W.  R.  21,  L.  B.  19  Bq. 
16.— In  Scotney  v.  Lomer,  34  W.  E.  407,  31  Ch.  D. 
380,  Cotton,  L.J.,  said :  "  Certainly  I  express  no 
opinion  in  any  way  at  variance  with  •  .  .  Busk 
V.  Aldam.** 

Pauliy  for  Mrs.  Butterworth. 

C.  E.  E.  Jenkins,  for  Mrs.  Fletcher. 

NoBTH,  J. — ^As  to  the  answer  to  the  first  qaestioD 
of  the  summons,  having  regard  to  the  words  used  by 
the  Court  of  Appeal  in  Scotney  v.  Lotner  I  must  fuUow 
Busk  V.  Aldam  if  that  case  applies  to  this ;  and  1 
am  of  opinion  that  it  dearly  does  apply.  That  sixth 
of  the  trust  funds  ought  not,  therefore,  to  be  tnns- 
ferred  to  Mrs.  Butterworth,  but  ought  to  be  retained 
by  the  plaintifGs  as  trustees  of  the  marriage  settlement 

Solicitors,  Wildcy  BergeVy  &  Moore;  Brooks,  Jenkim, 
&  Co. 


June  24,  1893. 


Chan.  Div.  I 
North,  J.  / 

Attobney-Genebal  V.  St.  John's  Hospital, 
Bath,  (a.) 

Charity — Proceeds  of  sale  of  land  belonging  to  charily 
Be-investment — Practice — Costs — Petition  —  Summoai 
—Lands  Clauses  Act  {S  d:  9  Vict.  c.  18),  *.  80- 
R.  S.  C.y  1883,  ord.  55,  r.  2. 

On  petition  for  the  transfer  to  tJie  Official  Trustee  of 
Charity  Funds  of  three  sums  of  stock  respectivdy  osnoiia^- 
ing  to  £1,244,  £44,  and  £36,  and  representing  He 
purchase^Tnoney  of  lands  of  a  charity  taken  by  three 
railway  companies  under  their  statutory  powers^ 

Heldy  that  the  two  companies  whose  purchctae-mfmem 
were  represented  by  the  smaller  sums  of  stock  muA  V 
ordered  to  pay  only  such  costs  as  would  have  been  ineurnd 
if  the  application  had  been  by  summons. 

Petition. 

This  was  a  petition  for  the  transfer  to  the  Offidsl 
Trustee  of  Charity  Funds  in  trust  for  the  above 
charity  of  the  three  following  sums  of  Consols  stand- 
ing m  court  to  the  credit  of  the  action — vix^ 
£1,244  18s.  6d.  New  Consols  to  the  credit  of  ex  parU 
the  Midland  Bailway  Co. ;  £44  7s.  9d.  New  Ooosols 
to  the  credit  of  ex  parte  the  Somerset  and  Dors^ 
Bailway  Co.  ;  and  £36  8s.  3d.  to  the  credit  of  oc  jnrfr 
the  Bristol  and  North  Somerset  Railway  Co.,  sinoe 
amalgamated  with  the  Great  Western  Railway  Co. 

These  three  sums  represented  the  purchase-money  ol 
lands  of  the  above  charity  taken  by  the  above  ctm- 
panics  at  different  times  imder  their  statutory  powcn 
and  conveyed  to  them. 

The  petition  was  presented  by  the  master  isd 
trustees  of  the  charity  with  the  authority  of  the 

(a.)  Reported  by  C.  F.  Dunoak,  Esq.,  Barzistsr-at^ 
Law. 
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OuiHj  Conuniflsionera,  which  was  given  sabject  to 
theMidLmd  Bailway  Ck>.'8  agreeing  to  ]^y  £40  in 
lieu  of  their  liability  to  pay  the  oofta  of  this  applica- 
tion and  of  re-investinent  in  land  of  the  £1,244  ISs.  6d. 
NewGoDBolB.    The  ^dland  Bailway  Co.  had  agreed 


to  pay  the  £40. 
Thei     •' 


I  petition  asked  that,  pursuant  to  the  Lands 
Clftoaes  Oonsolidation  Act,  1845,  s.  80,  the  taxed 
costs  of  the  petitioners  might  be  borne  by  the  three 
oompanies  in  equal  shares ;  that  the  Midland  Co. 
might  be  ordered  to  pay  the  petitioners  £40  for  the 
beoiefit  of  the  charity  in  respect  of  the  one- third 
share  of  the  said  costs  which  ought  to  be  borne  by 
them;  and  that  each  of  the  other  two  companies 
might  be  ordered  to  pay  to  the  petitioners  one-third 
sbaie  of  ^e  said  costs. 

Baden  Fulkr,  for  the  petitioners. 

Stuh,  for  the  Somerset  and  Dorset  Railway  Co. 

Medd,  for  the  Great  Western  Railway  Co.— The 
imall  gam  paid  in  by  these  companies  could  have 
been  paid  out  on  summons  xmder  ord.  55,  r.  2.  They 
ought  not  to  pay  the  extra  costs  entailed  by  present- 
ing a  petition. 

Baden  Fuller ,  in  reply. — A  petition  was  necessary 
becanae  one  of  the  sums  exceeds  £1,000.  Each 
company  ought  to  bear  one-third  of  the  costs  :  In  re 
Beetor  and  Churchwardens  of  SU  Albam,  Wood-street, 
66LT.N.S.  51. 

NoBTH,  J. — In  this  case  I  think  that  the  costs  pay- 
able by  tiie  Great  Western  and  the  Somerset  and  Dorset 
Bailway  Companies  respectively  should  not  exceed 
the  amoonts  which  they  would  respectively  have  had 
to  pay  if  the  ap})lication  had  been  made  by  summons. 
The  Midland  Railway  Co.  will  of  course  only  pay  the 
^fO  apeed  upon.  I  do  not  in  any  way  oisagree 
with  ^e  case  cited,  but  the  circumstances  there  were 


Solicitors,  Torr  &  Co,,  for  Newtm  FuUer,  Bath; 
Burcham  <t-  Co. ;  R.  &  R.  Nelson. 


Aug.  12,  1893. 


a  B.  Div.  \ 

(Cave  and  Wright,  JJ.)j 

Baetholomay   Brewino   Co.    (of  Rochester) 
(Limitkd)  v.  Wyatt  (Surveyor  op  Taxes). 

NoBKL  Dtitamite  Trust  Co.  (Limited)  v.  Wyatt 
(Surveyor  of  Taxes),  (a.) 

Ifiand  Revenue — Inarms  tax — English  company  holding 
ihares  in  foreign  companies — Profits  arising  abroad 
and  distribtUed  abroad  to  foreign  shareholders  in  the 
English  company — Profits  not  remitted  to  the  United 
Kingdom^d  «fc  6  Vid.  c.  35,  s,  100—16  <fe  17  Vict,  c. 
34,  5.  2,  Schedule  D. 

In  the  first  case  a  company  registered  under  the  Com- 
nnits  Ads,  and  having  its  office  in  London,  was  formed 
'>  acquire  and  carry  on  certain  existing  businesses  in  the 
^niud  States  of  America,  The  business  premises  were 
Greyed  to  an  American  company,  which  was  formed  to 
^  the  premises  and  manage  the  business,  all  the  shares 
except  $even)  in  the  American  company  being  held  by  the 
'nglish  company.  The  profits  were  made  in  America, 
td  when  a  dividend  ivas  declared  by  the  English  com- 
my  90  much  of  the  vrofits  <u  were  required  to  pay  the 
mdends  to  shareholders  of  the  English  company  resident 

America  were  retained  by  the  American  company  and 
stributed  in  America,  and  the  balance  was  remitted  to 
vgland, 

a.)  Reported  by  T.  R.  Colquhoxtn  Dill,  Esq. ,  Bar^ 
lister-at-Law, 


In  the  second  case  a  company  registered  under  the 
Companies  Ads,  and  having  its  office  in  London,  was 
formed,  with  the  ohjed  (inter  aUa)  of  owning  shares  in 
and  controlling  the  management  of  certain  c&mpanies  in 
tlie  United  Kingdom  and  in  Germany,  The  profits  due 
to  the  English  company  in  respect  of  the  shares  held  by 
them  in  the  German  companies  were  paid  by  the  German 
companies  into  a  bank  in  Germany  in  part  satisfaction 
of  the  dividends  due  to  the  shareholders  of  the  English 
coTnpany  resident  in  Germany, 

Held,  upon  the  authority  of  Colquhoun  v.  Brooks,  38 
W,  R,  289,  14  -4jpp.  Cos,  493,  thaJt  the  English  companies 
were  liable  to  pay  income  tax  under  the  6th  case  of  5  d;  6 
Vid,  c,  35,  s,  100,  in  respect  of  so  much  only  of  the 
profits  as  were  remitted  to  England,  and  were  not  liable 
to  pay  income  tax  upon  the  profits  retained  and  distributed 
abroad. 

Cases  stated  hj  the  commissioners  for  the  general 
purposes  of  the  Income  Tax  Acts. 

The  Bartholomay  Brewing  Co.*s  Case. 

The  company  appealed  to  the  commissioners 
against  an  assessment  of  £108,935  lOs.  made 'upon 
them  for  the  year  ending  the  5th  of  April,  1890, 
under  Schedule  D  of  the  Act  16  &  17  Vict.  c.  34. 

The  appellant  company  was  an  English  company 
registered  under  the  Companies  Acts,  and  with  a 
registered  of&ce  in  the  City  of  London.  Its  objects, 
as  stated  in  the  memorandum  of  association,  were 
{inter  alia)  as  follows:  To  carry  out  an  agreement 
relating  to  certain  breweries  and  properties  fdl  in  the 
United  States  of  America:  to  carry  on  business  as 
brewers,  and  to  carry  on  any  other  businesses,  whether 
manufacturing  or  otherwise,  which  could  be  con- 
veniently earned  on  in  connection  with  any  of  the 
company's  objects ;  (c)  "to  allow  or  cause  the  legal 
estate  and  interest  in  any  of  the  properties  referred  to 
in  the  aforesaid  agreement,  or  in  any  other  businesses 
or  property  acquired,  established,  or  carried  on  by 
the  company,  to  remain  or  be  vested  or  registered  in 
the  name  of  or  carried  on  by  any  American  company 
formed  or  to  be  formed,  and  either  upon  trust  for  or 
as  agents  or  nominees  of  this  company  or  upon  any 
other  terms  or  conditions  which  the  board  of 
directors  may  consider  for  the  benefit  of  this  company, 
and  to  manage  the  affairs  or  take  over  and  carry  on 
the  business  of  any  such  American  company  either  by 
acquiring  the  whole  or  part  of  the  shares,  or  stock,  or 
debentures,  or  other  securities  thereof  or  otherwise 
howsoever,  and  to  exercise  all  or  any  of  the  powers  of 
any  such  company  or  of  holders  of  shares,  &c.,  and 
to  receive  and  distribute  as  profits  the  dividends  and 
interest  on  such  shares,*'  &c.,  and  to  purchase  or 
otherwise  acquire  and  hold  the  shares,  &c.,  of  any 
company  m  the  United  Kingdom,  the  United  States  of 
America,  or  elsewhere. 

By  reason  of  the  law  of  the  State  of  New  York  an 
English  company  was  prohibited  from  owning  and 
carrying  on  a  brewery  in  that  State.  The  appellant 
company  therefore  arranged  for  the  formation  of  an 
American  company. 

The  American  company  was  registered  in  New 
York,  its  object  being  to  carry  on  the  business  of 
manufacturing  beer  and  other  malt  liquors  at 
Rochester,  in  the  State  of  New  York,  and  its  capital 
was  1,000,000  dols.,  dividel  into  10,000  shares  of 
100  dols.  each.  The  whole  of  these  shares  were  held  by 
and  in  the  name  of  the  appellant  company  in 
England  with  the  exception  of  seven,  which  were 
held  by  the  trustees  or  directors  of  the  American 
company. 

The  brewing  trade  and  manufacture,  on  which  the 
profits  wholly  depended,  was  carried  on  ^Lclusively  at 
Rochester,  and  tne  books  and  the  banking  account 
of  the  brewery  were  also  kept  at  Rochester, 
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At  the  end  of  each  finftnp.in.1  year  the  managers  of 
the  t)reweiy  sent  to  the  appellant  company  in  London 
the  aoconnts  showing  the  result  of  the  brewery 
business  for  the  year.  The  directors  of  the  appellant 
company  then  considered  the  accounts  and  agreed 
upon  the  amount  which  ought  to  be  dishJbuted  out 
of  the  profits  and  communicated  their  decision  to  the 
American  company.  The  American  company  then 
declared  a  diyidend  on  their  shares,  and  the  directors 
of  the  axmellant  company  on  hearing  that  the 
American  diyidend  had  been  declared  proceeded  to 
declare  a  diyidend  of  a  similar  value  on  the  English 
shares.  The  American  company  issued  no  report  or 
balance-sheet 

The  amount  of  profits  to  be  divided  on  the  shares 
held  by  the  appellant  company  was  sent  over  in  bulk 
to  England  so  far  as  it  was  required  for  the  English 
shareholders  in  the  appellant  company,  such  portion 
as  was  required  for  certain  American  shar^olders 
in  the  appellant  company  being  retained  by  the 
American  company  and  distributed  in  America  on 
behalf  of  the  appellant  comnany. 

On  these  facts  the  appellant  company  contended 
that  they  were  entitled  to  be  assessed  under  the  4th 
case  of  section  100,  Schedule  D.,  of  the  Act  5  &  6 
Vict.  c.  35,  or,  in  the  alternative,  that  the  assessment 
should  be  made  under  the  5Ui  case,  and  that  by 
reason  of  the  decision  of  the  House  of  Lords  in 
Colquhoun  v.  Brooks,  38  W.  R.  289,  14  App.  Gas.  493, 
the  assessment  should  be  reduced  to  the  amount 
actually  received  in  England  by  the  appellant  com- 
pany. The  commissioners  found  as  follows :  (1)  that 
the  Drewing  business  carried  on  at  Bochester,  United 
States  of  America,  was,  in  fact,  a  trade  carried  on  b^ 
and  was  the  business  of  the  appellant  company,  and 
therefore  that  the  profits  made  were  the  profits  of  the 
appellant  company ;  and  (2)  that  the  head,  and  seat, 
and  directing  power  of  the  appellant  company  were 
at  their  registered  office  in  the  City  of  London ;  and 
they  were  of  opinion  that  if,  on  the  facts  set  forth  in 
this  case,  the  brewery  and  profits  made  were 
technically  the  property  of  the  American  company, 
the  Amencan  company  was  formed  for  the  purpose 
of  being,  and  was,  the  agent  of  tiie  appellant 
company. 

The  commissioners  confirmed  the  assessment,  and 
stated  this  case. 

FifUayf  Q,C.  {Dicey ^  Q,0,,  and  j^remn^r  with  him), 
for  the  appellant  company. — ^The  dividends  which  are 
retained  m  America  for  distribution  amongst  the 
American  sh^kreholders  are  not  received  within  the 
United  Kingdom,  and  are  not  liable  to  income  tax. 
This  case  is  not  within  The  London  Bank  of  Mexico  v. 
Apthorpe,  39  W.  R.  664,  [1891]  2  Q.  B.  378,  but  is 
governed  by  Colquhoun  v.  Brooks^  which  case  in  effect 
overrules  The  Gaena  Sulphur  Co,  v.  NichoUon,  26 
W.  R.  71,  1  Ex.  D.  428,  and  The  Imperial  CorUinental 
QoB  Auodatum  v.  NichoUon,  37  L.  T.  N.  S.  717,  26 
W.  B.  Dig.  102. 

Sir  Charles  BusseU,  A,G.  (Danckwerta  with  him), 
for  the  respondent — ^The  appellant  company  is  liable 
to  income  tax  in  respect  of  these  dividends.  The 
American  company  has  no  real  independent  existence ; 
the  breweries  are  really  imder  the  control  and 
management  of  the  appellant  company,  who  carry  on 
in  London  the  business  of  superintending  them.  In 
Colquhoun  v.  Brooks  the  business  was  wholly  carried 
on  abroad,  and  fliis  case  is  distinguishable  upon  that 
ground  and  is  within  the  decision  in  The  London  Bank 
of  Mexico  V.  Apthorpe.  Neither  is  the  Cesena  case 
overruled  by  xlolquhoun  v.  Brooks;  it  is  exprescdy 
distinguished  by  Lord  Herschell  in  his  judgment :  14 
App.  Uas.,  at  p.  610. 

He    alflo   referred    to    Scottish   Mortgage    Co,    v. 


McKdvie,    2  Tax  Oases,   165,  per  Ijord  Shand  st 
p.  176. 

Finlay,  Q.C.,  replied. 

The  CouBT  intimated  that  they  would  hear  the  next 
case — The  Nobel  Dynamite  Trust  Co.  v.  Wyatt — before 
giving  their  decision. 

The  Case  op  thb  Nobel  Dynamite  Trust  Co. 

The  company  appealed  to  the  commissioners  agiinsi 
an  assessment  of  £68,662  made  upon  them  for  Uie 
year  ending  the  6th  of  April,  1891,  under  case  1  of 
Schedule  D  of  the  Act  16  &  17  Vict,  c  34. 

The  appellant  company  was  an  English  con^any 
registered  under  the  Companies  Acts  and  having  a 
registered  office  in  the  City  of  London,  and  its  a£^ 
were  controlled  by  a  board  of  directors  who  met  at 
the  registered  office  and  had  the  sole  right  of  control 
and  disfKOsal  over  the  company's  funds  and  property. 
The  dividends  were  declared  by  this  board,  and  no 
distinction  was  made  with  regard  to  dividend  between 
shares  held  by  English  shareholders  and  those  held 
by  foreigners. 

The  main  object  of  the  company  was  to  acquire,  in 
exchange  for  fully  paid-up  shares  in  the  company  or 
by  puronase,  subscription,  or  otherwise,  the  whoto  or 
any  portion  of  the  snares,  stocks,  and  other  interests 
of  or  in  any  limited  comx>anies,  coipor^ioDS. 
soci^tes,  &c.,  engaged  in  the  trades  or  industriei  of 
explosives  or  similar  trades,  and  more  especially  of  o: 
in  the  Nobel  and  other  dynamite  and  explosives  eom- 
panies  in  Europe  and  elsewhere,  and  to  saperintend 
and  take  part  in  the  management  of  and  promote  the 
success  of  the  business  of  such  companies. 

In  pursuance  of  their  powers  tiie  appellant  com- 
pany had  acquired  shares  in  the  Alliance  £xph»v& 
Co.  of  London,  the  Nobel's  Explosives  Co.  of  GLikov. 
and  in  four  German  explosives  companies,  and  tbf 
receipts  of  the  appellant  company  were  chiefly 
derived  from  their  snares  in  these  subsidiary  com- 
panies. 

The  income  tax  upon  the  dividends  paid  to  the 
appellant  company  on  their  shares  in  the  Lond<m 
and  Glasgow  subsidiary  companies  had  been  duly 
deducted  and  paid  by  those  companies,  and  no  qaes- 
tion  arose  as  to  those  dividends. 

Each  of  the  G^man  companies  was  a  corporation 
controlled  by  its  own  directors,  who  declared  its  diri- 
dends. 

When  the  directors  of  the  appellant  con4)ssy 
determined  to  divide  any  portion  of  their  profits 
they  declared  a  dividend  in  London  payable  on  all 
their  shares.  The  moneys  due  to  them  from,  all  the 
subsidiary  companies  were  brought  into  their  balanee- 
sheet,  and  the  dividend  was  dedared  generally  out  u 
all  their  profits  without  making  any  distinction  as  tc 
the  source  whence  they  were  derived,  the  expenses  of 
administration  being  first  deducted  from  the  groH 
profits. 

A  large  number  of  shares  in  the  appellant  coci- 
pany  were  held  by  persons  resident  in  Gennany  to'i 
other  foreign  countries,  and  by  direction  of  the  board 
the  dividends  due  to  the  appeUant  company  in  re^tfc^ 
of  its  shares  in  the  G^erman  subsidiary  coinpani^<» 
were  paid  into  banks  abroad  and  were  applied  in 
paying  the  dividends,  when  declared,  to  the  iotcigE 
shareholders  of  the  appellant  company,  and  were  not 
otherwise  than  constructively,  remitted  to  or  reeared 
in  England.  On  the  contrary,  a  further  sum  vm 
sent  abroad  by  the  appellant  company  to  make  t? 
the  dividends  due  to  the  foreign  shareholders. 

It  was  admitted  on  the  part  of  the  appellant  cob- 
pany  that  their  directors  could  have  directed  tiff 
dividends  due  to  them  from  the  German  oompaniei 
to  be  remitted  to  England  instead  of  being^  retaiD^ 
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in  Geimai^i  bat  for  the  sake  of  convenience  they 
were  distnbated  direct  amongst  the  foreign  share- 
liolden  in  the  manner  described. 

On  tiiese  facts  the  appellant  company  contended 
that  they  ought  to  be  assessed  under  the  4th  case  of 
section  100,  Schedule  D,  of  5  &  6  Vict.  c.  35,  or,  in 
the  altematiye,  onder  the  5th  case  thereof,  and  that 
in  either  view  the  amount  of  the  dividends  paid  direct 
to  the  foreifim  shareholders  was  not  chargeable  with 
income  tax,  inr  reason  of  its  not  hayin«r  b^n  received 
in  the  United  Kingdom  by  the  appeuant  company, 
and  ^ey  cited  Coiquhoun  v.  Brooks, 

The  commissionerB  found  as  a  fact  that  the  appel- 
lant company  was  a  company  carrying  on  a  toide, 
ad?entare,  or  concern  in  the  nature  of  ta^e,  and  they 
vero  of  opinion  that  the  assessment  was  properly 
made,  and  confirmed  the  same  accordingly,  subject 
to  the  opinion  of  the  court  upon  this  case. 

Dic^,  Q.C,  [Firday,  Q.C,  and  Bremner,  with  him), 
for  the  appellant  company. 

Sir  Charles  Russell,  A.G,,  and  DanckwertSf  for  the 
mpondent 

Cur,  adv,  vult. 

Ang.  12.— Cave,  J.— The  case  of  The  BaHholomay 
Brtwing  Ck>.  v.  WyaU  is  an  appeal  from  a  decision  of 
the  commisBioners,  and  it  raises  a  question  which  is 
one  of  &ct,  and  one  of  fact  only.  There  is  no  doubt 
that  the  law  on  the  subject  has  been  settled  by  the 
dedaion  in  Coiquhoun  v.  Brooks  by  the  House  of  liords, 
and  according  to  that  decision  the  income  tax  is 
<^uiigeable  upon  all  profits  made  in  the  United  King- 
dom. It  is  also  chargeable  upon  all  persons  who  live 
in  the  United  Kingdom,  but  with  the  limit  in  that 
cue  to  snch  profits  as  are  actually  brought  into  and 
received  in  the  United  Kingdom. 

Now  that  is  the  law  as  lud  down  in  that  case,  and 
the  subsequent  case  of  The  Bank  of  Mexico  v.  Apthorpe 
does  not  profess  in  any  way  to  interfere  with,  or  even 
to  modify,  the  decision  of  the  House  of  Lords.  It 
takes  the  case  of  Coiquhoun  ▼.  Brooks  and  applies  it, 
but  inasmuch  as  in  that  case  it  was  found  as  a  fact 
that  the  busbiess  was  carried  on  in  England,  although 
there  were  some  transactions  that  to(3:  place  abroad, 
the  lesolt  was  that  it  was  an  English  business,  and 
the  profits  derived  from  it  consequently  were  taxable, 
becanae  the  business  was  carried  on  in  the  United 
Smgdom. 

The  question  which  we  have  to  decide  here  is  a 
little  more  complicated.  It  appears  on  the  statement 
of  tiie  case  that  a  company  was  formed  for  ^e  pur- 
pow  of  purchasing  certain  business  properties  in  the 
United  Stat^  of  America.  The  prospectus  indicated 
Bochester  and  Monroe  County,  in  the  State  of  New 
Tork,  as  being  the  names  of  uie  town  and  county  in 
vhich  the  operations  of  the  company  were  to  be 
earned  on.  The  9th  section  of  the  case  finds  that  the 
brewing  trade  and  manufacture,  on  which  the  profits 
«rhoDy  depend,"  is  carried  on  exclusively  at  Kocnester 
iforesaid,  and  t}ie  books  of  the  brewery  are  kept  upon 
he  premises  at  Bochester.  The  banking  accoimt  of 
>he  brewery  is  also  kept  at  Rochester. 
Kow  tiie  appellant  company  is  an  English  company 
i&d  their  registered  office  is  in  London,  and  they  do 
hers  in  London  consider  the  accounts  and  agree  upon 
he  amount*  wiudi  they  think  should  be  ms^buted 
<tt  of  the  profits,  if  any.  But  they  have,  ftsr  the 
anposa  of  oazrying  on  the  business,  an  American 
ompaay,  formed  partly  hi  orier  to  comply  with  the 
Bqnirements  of  the  law  of  the  United  States  and 
artiy  because  it  is  neoelsary  to  have  aomeone  on 
be  spot  who  shall  decide  how  the  busLuess  is  to  be 
BRied  on.     Bvm  if  the  kw  of  the  United  States 


did  not  require  that  there  should  be  an  American 
company  to  comply  with  the  law  that  real  property 
must  be  vested  in  an  American  company,  yet  it  would 
be  necessary  to  have  some  manager  in  America  who 
would  manage  the  business  and  <urect  how  it  should 
be  carried  on.  Except,  of  course,  in  a  very  distant 
way,  it  could  not  be  carried  on  from  England;  it 
would  be  perfectly  impossible  that  every  oraer  to  be 
given  should  be  given  from  England,  and  that  every 
sale  should  be  authorized  from  England ;  it  is 
absolutely  necessary  that  there  should  be  someone 
out  in  America  to  manage  the  details  of  the  business. 
It  is  unnecessary,  however,  to  rely  further  upon  that, 
because,  as  I  have  said,  paragraph  9  of  the  case  finds 
that  the  trade  and  manufacture  upon  which  the  profits 
wholly  depend  is  carried  on  exclusively  at  Bochester. 
So  that,  quite  clearly,  it  is  a  foreign  business,  and  a 
foreign  business  within  the  interpretation  which  is 
placed  on  those  words  in  Coiquhoun  v.  Brooks.  It 
follows,  therefore,  that  the  company  is  liable  to  be 
taxed  in  respect  of  so  much  of  the  profit  as  is  actually 
brought  to  and  received  in  England.  It  falls,  in 
my  judgment,  within  the  5th  case.  The  5th  case 
specifies  divers  ways  in  which  the  profits  may  be  re- 
ceived in  England,  I  do  not  go  wroufiph  them  one 
by  one  because,  in  my  judgment,  none  of  tiiem  apply 
in  such  a  case  as  this. 

The  profits  are  wholly  received  in  Bochester.  So 
much  of  those  profits  as  are  needed  to  pay  the 
dividends  to  the  English  shareholders  are  sent  over 
to  England  and  undoubtedly  are  received  in  this 
country  within  the  meaning  of  the  statute.  So  much 
of  the  profits  as  are  required  to  pay  the  dividends  to 
certain  American  shareholders — whether  they  are 
shareholders  in  the  American  company  or  whether 
they  are  shareholders  in  the  English  company  is  im- 
material, they  are  American  shareholders — is  not  sent 
over  to  England,  but  is  handed  over  to  them  in 
America,  and  consequently  that  portion  of  the  profits 
never  does  actually  come  to  England.  In  my  judg- 
ment it  is  impossible  to  say  that  it  is  constructivdy 
received  there. 

It  seems  to  me,  therefore,  that  the  contention  of 
the  appellants  is  correct  and  that  they  ought  to  be 
taxed  on  the  profits  which  are  sent  over  for  division 
in  England,  and  that  they  ought  not  to  be  taxed  on 
those  that  are  retained  in  America  and  paid  over  to 
the  shareholders  there. 

With  regard  to  case  of  The  Nobel  Dynamite  Trust 
Co,  it  real^  involves  very  much  the  same  considera- 
tions as  the  other  case,  with  this  difference — ^that  the 
company  does  not  carry  on  a  manufacturing  business 
at  all.  It  merely  invests  its  capital  in  buying  shares 
in  companies,  to  the  number  of  about  six,  which  may 
be  called  subsidiary  companies.  Two  of  those  are 
companies  which  carry  on  their  business  and  earn 
their  profits  in  the  United  Kingdom,  and  on  tliosp 
income  tax  is  charsed  and  paid  in  the  ordinary 
fashion.  The  other  four  do  not  carry  on  their  busi- 
ness in  the  United  l^ngdom,  but  abroad,  and  with 
regard  to  them  it  cannot  be  said  that  either  the  com- 
panies themselves  reside  or  that  their  business  is 
carried  on  or  their  profits  received  in  the  United 
Kingdom.  It  is  not  so.  Then  the  company  in  ques- 
tion, the  appellant  company,  takes  shares  in  these 
four  companies  and  receives  profits.    So  far  as  those 

§  refits  come  over  to  the  appellant  company  and  are 
ivided  amonest  the  shareholders  of  the  appelant 
companv  in  this  country  they  are  liable,  but  so  far  as 
the  pronts  of  the  appellant  company  are  paid  at  their 
request  to  foreign  shareholders  who  live  abroad  those 
profits  are  not  received  in  this  coimtry  in  any  form 
or  shape,  and  conseqi^ently  they  are  not  liable  to  the 
tax  in  respect  of  them ;  the  appeal  must  succeed  in 
this  case  also. 
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High  Cotjut, 

Beg.  v.  Wolferstan. 

High  Coubt. 

Wbiqht,  J. — In  the  case  of  The  Bartholomay 
Brewing  Co.  a  British  company  was  formed  to 
acquire  and  work  breweries  in  the  United  States. 
Inasmuch  as  by  the  local  law  the  properties  could  not 
be  held  by  the  British  company,  an  American 
company  was  formed,  which,  in  the  interests  of  the 
English  company,  is  the  owner  of  the  property.  All 
the  shares  of  the  American  company,  except  the 
necessary  qualifications  of  the  American  directors  or 
trustees,  are  held  by  the  English  company.  The 
shares  of  the  English  company  are  held  partly  in 
England  and  partly  in  America.  The  supreme 
management  and  direction  rests  with  the  English 
directors.  They  are  periodic^^  informed  of  the 
estimated  results  of  the  business  m  America,  and  of 
the  amount  estimated  to  be  available  for  dividend. 
They  prepare  balance-sheets,  adc^g  tiie  English  to 
the  local  expenses,  and  they  declare  such  divSend  as 
they  think  fit.  The  amount  of  the  dividends  for 
English  shareholders  in  the  English  company  is 
remitted  to  England,  the  amount  required  for 
American  shareholders  in  the  English  company  is 
retained  and  distributed  in  America ;  and  the  question 
is  whether  income  tax  is  payable  on  the  amount  so 
retained  and  distributed  in  Ajnerica. 

In  my  opinion  the  case  of  Colquhaun  v.  Brooks 
obliges  us  to  hold  that,  notwithstanding  the  cases 
of  The  Cesena  Co.  and  of  The  Imperial  ContinenkU 
Qas  AasociatioHf  the  profits  of  a  business  wholly 
carried  on  abroad  are  within  the  5th  case,  although 
the  owner  of  the  business  is  resident  here.  Then 
is  this  business  carried  on  wholly  in  America  ?  I 
think  that  for  the  present  purpose  a  business  is 
wholly  carried  on  abroad  if  all  the  operations  which 
earn  tiie  profit  are  done  abroad,  notwithstanding  that 
the  owner  resident  here  exercises  control  over  those 
operations  and  ascertains  and  apportions  the  profits. 

The  interest,  therefore,  of  the  English  company  in 
the  American  business  must  be  regarded  as  a  foreign 
possession,  and  so  within  the  5th  case. 

There  is  another  way  in  which  the  same  conclusion 
may  be  reached  on  different  grounds.  I  think  that, 
in  point  of  law,  whatever  control  is  exercised  by  the 
English  company  is  exercised  by  it  as  the  holder  of 
practically  ail  the  shares  in  the  American  companv ; 
and  if  that  is  so,  the  English  company  cannot  oe 
properly  said  to  carry  on  the  business  of  the  American 
company  at  all.  The  business  of  a  company  is  not 
carried  on  by  its  shareholders,  but  by  the  company 
through  its  directors,  although  the  shareholders  in 
general  meeting  have  the  power  of  general  control. 
If  this  view  is  correct,  the  right  oondunon  may  be 
that  the  English  company's  interest  is  ini^the  nature, 
not  of  a  trade,  but  of  an  investment  in  tlie  American 
company,  and  so  within  the  letter  of  the  5th  case  as  a 
foreign  ^ssession.  I  should  add  that  I  think  it  is 
not  witmn  the  4th  case.  Shares  in  a  company  are 
not  securities,  but  portions  of  its  capitaL 

If  these  conclusions  are  correct,  the  tax  is  pay- 
able only  on  '*  a  sum  not  less  than  the  full  amount 
of  the  actual  sums  annuidly  received  in  Great 
Britain,"  either  (a)  for  remittances  payable  in  Ghreat 
Britain,  or  (6)  from  property  imported  into  Great 
Britain,  or  (c)  from  money  or  value  received  in 
Great  Britain  and  arising  from  property  which  shall 
not  have  been  imported  into  Ghreat  Britain,  or  {d)  from 
money  or  value  so  received  on  credit  or  on  account 
in  respect  of  such  remittances,  property,  money, 
or  value  brought  or  to  be  brought  into  Great  Britain 
(see  5  &  6  Yict.  c.  35,  s.  100,  4th  case)  ;  and  it 
remains  to  consider  whether  the  dividends  retained  in 
America  are  within  that  limitation.  It  appears  to 
xne^  that  if  the  4th  case  were  applicable  these 
dividends  ought  in  point  of  law  to  he  regarded  as 
received  in  England.    For  reasons  of  convenience  the 


money  is  not  sent  over,  but  it  forms  part  of  the  profit 
dealt  with  and  divided  by  the  company  here,  and  the 
effect  of  what  is  done  is  that  a  debt  due  and  payable 
in  England  to  the  foreign  shareholder  is  dischsiged 
by  the  money  retained  in  Ameiica.  That,  I  think,  is 
equivalent  to  a  receipt  of  the  money  here.  Oompare 
the  case  of  The  Scottish  Mortage  Co.,  2  Tax  Cases, 
165,  decided  by  the  Scotch  Uourt  of  Exchequer  in 
1866. 

I  think  that  it  would  be  a  strained  construction  d 
the  language  used  to  hold  that  the  amount  of  tliese 
dividends  can  be  regarded  as  "remittances  from 
thence  payable  in  the  United  Kingdom,"  althoofh  ia 
business  remittances  are  of  course  constantly  made  by 
way  of  set-off  or  cancellation  or  exchange  of  dM^ 
The  dividends  certainly  are  not  *' property  imported 
into  the  United  Kingdom."  Kor,  1  think,  can  tneybe 
regarded  as  "value  received  in  the  United  Kinginm 
arising  from  property  not  imported  into  the  United 
Kinffaom,"  for  although  they  are,  in  my  opimoQ, 
<*  vsSue  received  in  the  United  Kingdom,"  they  v« 
not  value  received  *'  from  property  which  shall  not 
have  been  imported  into  the  United  Kingdom.*' 
Those  words,  I  think,  refer  to  the  proceeds  of  sale  or 
exchange  of  property,  such  as  is  ordinarily  the  sob- 
ject  of  commercial  importation,  as  distinguished  from 
monetarv  remittances. 

The  alternative  {d)  does  not  extend  the  subject- 
matter  of  the  other  alternatives,  but  only  indodes 
advances  and  credits  in  respect  of  the  same  kinds  <^ 
receipts  as  those  already  dealt  with. 

For  these  reasons  I  think  that  the  claim  of  the 
Crown  fails. 

Similar  considerations  apply  to  the  case  of  The 
Nobel  Dynamite  Trust  Co.  I  think  that  they  do  not 
carry  on  any  concern  in  the  nature  of  trade.  Tbar 
business  is  the  business  of  investing  in  the  shares  of 
various  compames  —  English  and  foreign — and  u 
regards  the  profits  from  tne  foreig^n  shares  I  think  it 
f aDs  within  the  5th  case.  There  is  in  this  instance  a 
further  objection  to  the  Crown's  claim — ^viz.,  that  the 
fordgner's  dividends  which  are  in  question  are,  under 
the  powers  given  by  the  articles  of  assooiatiGn  of  tbifi 
company,  payable  abroad,  so  that  it  is  difficnlt  to  see 
how  dividends  which  have  not,  in  fact,  come  here,  and 
which  do  not  discharge  a  debt  primarily  payaUe  here, 
can  in  any  sense  be  reg^arded  as  received  nere. 

Appeals  cUlowed. 

Solicitors  for  the  appellant  companies,  Askmrd, 
Morris,  Crisp,  <fe  Co. 

Solicitor  for  the  respondent,  The  Solicitor  of  Ivdamd 
Revenue. 


(c.veSd\^ht.jj.)}  J«iyio.iws. 

BSO.  V.  WOLFEBSTAK.  (a.) 
Highway  rate — PMication  of  notice— No  cAw^dt  i» 
nightDay  parish— Highway  Ad,  1835  (5  <fc  6  WilL  4, 
c.  50),  s.  27—1  Vict.  c.  45,  s.  2— Poor  BaU  Asam- 
ment  Act,  1882  (45  d:  46  Viet.  c.  20),  s.  4. 

The  hamlet  of  H.  w<u  a  highway  parish  witkin  ^ 
meaning  of  the  Highway  Act,  1835,  but  for  ecclmaniifm[ 
and  poor  law  purposes  it  formed  part  of  the  pcarish «/ 
K.  Notices  of  a  highway  rccte  for  H.  were  pMtBhed  hf 
posting  them  in  public  and  conspicuous  ptaem  tj»  S- 
Notice  toas  not  ]^K>eted  en  the  door  of  the  pari^  cft«r^ 
ofK. 

Held,  that  this  was  a  good  puUicatian. 

(a.)  Beported  by  F.  O.  BoBmsoir,  Bsq^ 
at-Law. 
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Bule  nisi  caUing  on  the  justices  of  the  county  of 
Warwick  to  show  cause  why  a  writ  of  mandamus 
ihould  not  issue  directing  them  to  issue  a  distress 
warrant  for  the  recovery  of  a  hij^way  rate. 

Hie  hamlet  of  Hurley,  in  Warwickshire,  was  a 
idghway  parish  within  the  meaning  of  the  Highway 
Act^  1835,  but  was  not  an  independent  parish  for 
poor  law  or  ecclesiastical  purposes.  For  such  pur- 
poses it  was  included  in  and  formed  part  of  the  parish 
of  Sngsbury.  There  was  no  consecrated  church  or 
cfa^)el  of  the  Church  of  England  in  Hurley,  and  the 
only  daces  of  worship  which  it  contained  were  a 
schoolroom  licensed  for  Divine  service  and  a 
Weeleyan  chapel.  The  parish  church  of  Kingsbury 
wu  tiiree  mQes  distant  from  Hurley. 

In  January,  1893,  a  h^hway  rate  was  duly  made  for 
^e  highway  parish  of  ^irley,  and  notice  thereof  was 
posted  upon  the  doors  of  the  schoolroom  and  of  the 
Wedeyan  chapel,  these  being  the  most  suitable  and 
ooDspicnons  places  in  Hurley  for  the  publication  of 
notices.  One  Watson,  a  person  liable  to  pay  the 
highway  rate,  was  summoned  before  the  justices  to 
show  cause  why  he  had  not  paid  the  rate.  The 
jostioes  were  of  opinion  that  there  had  not  been  such 
a  pnblication  of  the  notice  of  the  highway  rate  as 
was  required  by  the  law,  and  that  the  notice  ought  to 
ha?e  been  affixed  to  the  parish  church  of  Kingsbury. 
Hiej  therefore  dismissed  the  summons  against 
Watson,  and  refused  to  issue  a  distress  warrant  for 
the  levy  of  the  sum  assessed  upon  him. 

By  section  27  of  the  Highway  Act,  1835,  highway 
rate  shall  be  allowed  and  published  *'in  the  same 
w^  as  poor  rates  are  now  allowed  and  published.'' 

fiy  17  Qeo.  2,  c.  3,  s.  1,  '*  the  churchwardens  or 
other  persons  authorized  to  take  care  of  the  poor  in 
every  parish,  township,  or  place  shall  give,  or  caiise 
to  be  given,  public  notice  in  the  church  of  every  rate 
for  the  relief  of  the  poor  next  Sunday  after  the  same 
shall  have  been  so  imowed." 

1  Vict,  c  45,  s.  1,  provides  that  all  proclamations 
and  notices  which,  under  or  by  virtue  of  any  law  or 
statate,  or  by  custom  or  otherwise,  had  theretofore 
been  made  or  given  in  churches  during  Divine  service, 
ihonld  theno^orth  be  nested  on  the  doors  of  all  the 
churches  or  chapels  witnin  the_parish  or  place. 

By  section  4  of  45  &  46  Yict.  c.  20  (Poor  Bate 
Assewment  and  Collection  Act,  1869,  Amendment  Act, 
1882),  '*  in  a  parish  in  which  there  Is  no  church  or 
diapel  of  the  parish,  a  poor  rate  .  .  .  shall  be 
deemed  to  have  been  duly  published  if,  within  four- 
teen days  after  the  making  of  the  rate,  notice  thereof 
has  been  ^ven  by  aifixing  such  notice  in  some  public 
and  conspicuous  place  or  situation  in  the  parish. 

Macmonran  showed  cause  against  the  rule  and  con- 
tended that  the  decision  of  the  justices  was  right; 
that  the  h^hway  rate  for  Hurley  ought  to  have  been 
published  in  the  same  way  as  a  poor  rate  for  the 
pariah  of  Kingsbury  (which  included  Hurley)  would 
be  ptzblished — viz.,  by  affixing  the  notice  on  the  door 
of  Kingsbury  parish  church ;  that  the  Amendment 
Act  of  1882  appled  only  to  poor  rates  and  not  to 
hi^way  rates. 

He  referred  to  Beg.  v.  Dyott,  30  W.  E.  799, 
9  Q.  B.  D.  47,  and  Bird  v.  Adcocky  26  W.  E.  634. 

AUxander  Qlen,  for  the  highway  board,  argued 
that  the  publication  was  good,  but  that  even  if  it 
were  not,  that  did  not  avoid  the  rate  so  as  to  prevent 
the  justices  from  issuing  a  distress  warrant. 

Heated  Beg.  v.  Marrictty  12  A.  &  £.  779. 

Gate,  J. — In  my  opinion  there  has  been  a  good 
puUicadon  of  this  highway  rate.  The  Act  of  1835 
said  that  highway  rates  should  be  published  in  the 
■sme  way  as  poor  rates  were  published.  That  does 
not  metta  that  the  highway  rate  is  to  be  published  in 


the  way  that  the  poor  rate  is  published  in  the  par- 
ticular poor  law  parish  in  whion  the  highway  parish 
is  included,  but  that  highway  rates  are  to  be  pub- 
lished in  the  same  way  as  poor  rates  in  general  are 
published. 

Li  this  case  Hurley  is  the  place  for  which  the  high- 
way rate  was  made,  and  we  must  therefore  ascertain 
how  a  poor  rate  would  be  published  in  the  highway 
parish  of  Hurley  if  Hurley  had  a  poor  rate.  Now 
m  1835,  in  which  year}h^hway  rates  were  established, 
it  would  have  been  difficult  to  have  published  a  poor 
rate  in  Hurley,  because  at  that  date  poor  rates  were 
published  in  the  parish  church,  and  Hurley  had  no 
parish  church.  That  difficulty  is  now  met  by  the  Act 
of  1882,  which  enacts  that  where  there  is  no  parish 
church  the  poor  rate  shall  be  published  by  affixing 
notice  of  it  m  some  public  and  conspicuous  place  in 
the  parish,  and  as  highway  rates  are  to  be  published 
in  the  same  way  as  poor  rates  that  Act  makes  the 
publication  in  tnis  case  a  good  publication.  It  is 
obvious  that  the  Act  of  1882  provides  a  common-sense 
way  of  meeting  the  difficulty.  The  Le^^islature  might 
have  said  that  where  there  is  no  parish  church  the 
rate  shall  be  published  on  the  door  of  the  nearest 
church,  but  the  Legislature  has  not  done  so,  and  as 
the  object  of  pubUcation  is  to  let  people  see  the 
notice,  it  is  better  that  it  should  be  published  in  some 
conspicuous  place  in  the  parish  for  which  the  rate  is 
made  than  that  it  should  be  published  at  the  church 
of  some  other  parish  which  the  persons  liable  to  pay 
the  rate  did  not  frequent. 

WaiGHT,  J.— I  am  of  the  same  opinion.  The  strong 
point  against  the  view  adopted  by  the  justices  is  that 
if  they  are  correct  in  their  opinion,  then  the  highway 
rate  for  Hurley  would  have  to  be  published  orally  in 
Kingsbury  parish  church,  because  for  the  purpose  of 
their  arg^ument  it  is  necessary  to  contend  that  the 
Act  of  1835,  which  substituted  publication  on  the 
chiirch  door  for  publication  during  Divine  service, 
applied  only  to  poor  rates  and  not  to  highway  rates. 

Bute  absolute. 

SoUdtors  for  the  defendant  Watson,  Andrew  Wood, 
for  J.  H.  DeweSj  Birmingham. 

Solicitors  for  the  highway  board,  F.  Y.  &  G.  Y. 
Braikenridge,  for  Nevill  &  Aikyns^  Tamworth. 


Dec.  4,  19. 


Otourt  of  appeal. 

From  Q.  B.  Div.       ) 
(Lopes  and  Elay,  L.JJ.)  j 

Ex  parte  OvBKSBBBS  OF  Workington,  (a.) 
Jmiic€»--IHsquai%ficaiionr-'AppedU  against  poor  rates— 

Special  sessions — Justices  interested  as  ratepayers—lQ 

Geo.  2,  c.  18,  ss.  1,  3—27  &  28  Vict.  c.  39,  s.  6. 

A  justice  is  not  disqualified  for  acting  at  special  ses- 
sions in  the  determination  of  a  rating  appeal  by  reason  of 
the  fact  that  he  is  a  ratepayer  in  the  parish  in  which  the 
rate  appealed  against  was  made. 

Eeg.  V.  Bolingbroke,  ante,  p.  128,  [1893]  2  Q.  B. 
^1,  followed. 

Application  for  an  order  nisi  for  a  writ  of  prohibi- 
tion. 

A  building  society,  who  were  the  occupiers  of 
certain  premises  in  the  parish  of  Workington,  were 
assessed  to  a  poor  rate  in  a  valuation  list  auly  made 


(a.)  Eeported  by  F.  G.  Ruckee,  Esq.,  IJarrister-at- 
Law« 
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by  the  oveneers  of  that  parish.  On  appeal  to  the 
assessmemt  oommittee  the  assessment  was  oonfirmed. 
The  society  then  gave  notice  of  their  intention  to 
appeal  to  the  special  sessions  in  accordance  with  6 
&  7  WilL  4,  c.  96,  s.  6.  It  appeared  that  all  the 
justices  who  usually  acted  for  the  petty  sessional 
division  of  Workington,  except  one,  were  assessed 
and  rated  to  the  rate  in  question.  The  overseers 
appeared  as  respondents  to  the  appeal  to  the  special 
sessions  under  protest,  and  contended  that  the 
justices  were  disqualified  from  acting  in  the  deter- 
mination of  the  appeal  on  the  ground  of  interest. 
The  hearing  of  the  appeal  was  adjourned. 

The  overseers  appliea  to  the  Queen's  Bench  Division 
for  an  order  nisi  for  a  writ  of  prohibition  to  restrain 
the  justices  in  special  sessions  from  entertaining  the 
app^J. 

By  16  Geo.  2,  c.  18,  s.  1,  it  is  enacted  that  <*it  shall 
and  may  be  lawful  to  and  for  all  and  every  justice  or 

i'ustices  of  the  peace  for  any  county,  riding,  di^, 
iberty,  franchise,  borough,  or  town  corporate  within 
their  respective  jurisdictions  to  make,  do,  and  execute 
all  and  every  act  or  acts,  matter  or  matters,  thing  or 
things  appertaining  to  their  office  as  justice  or  justices 
of  the  peace,  so  far  as  the  same  relates  to  the  laws  for 
the  rehef ,  maintenance,  and  settlement  of  poor  persons, 
.  .  •  or  to  any  other  laws  concerning  parochial 
taxes,  levies,  or  rates,  notwithstanding  any  such 
justice  or  justices  of  the  peace  is  or  are  rated  to  or 
chargeable  with  the  taxes,  levies,  or  rates  within  any 
such  parish,  township,  or  place  affected  by  any  such 
act  or  acts  of  such  justice  or  justices  as  aforesaid." 
B^  section  3  it  is  provided  "  that  this  Act,  or  any- 
tmng  therein  contained,  shall  not  authorize  or  em- 
power any  justice  or  justices  of  the  peace  for  any 
county  or  riding  at  large  to  act  in  the  determination 
of  any  appeal  to  the  quarter  sessions  for  any  such 
county  or  riding  from  any  order,  matter,  or  thing 
relating  to  any  such  parish,  toivnship,  or  place  where 
Such  justice  or  justices  of  the  peace  is  or  are  so 
charged,  taxed,  or  chargeable  as  aforesaid,  anything 
herein  contained  to  the  contrary  in  any  wise  notwith- 
standii^." 

B^  6  &  7  Will.  4,  c.  96,  s.  6,  it  is  enacted  that  the 
justices  acting  in  and  for  every  petty  sessions  division 
sh|Ul  four  times  at  least  in  every  year  hold  a  special 
sessions  for  hearing  appeals  against  the  rates  of  tiie 
several  parishes  within  their  division,  when  tiiey  shall 
hear  and  determine  all  objections  to  any  such  rate  on 
the  ground  of  inequality,  unfairness,  or  incorrectness 
in  the  valuation  of  any  hereditaments  included  there- 
in, and  seven  days'  notice  in  writing  of  any  such 
objection  must  be  given  by  the  complainant. 

By  section  7,  the  justices  present  at  any  special 
sessions  shall  have  all  the  powers  of  amending  or 
quashing  any  rate  and  of  awarding  costs,  which  any 
court  of  quajrter  sessions  has  upon  app^Js  from  any 
such  rate,  provided  that  nothing  in  the  Act  shall  be 
construed  to  deprive  any  person  of  the  right  to  appeal 
against  any  rate  to  any  court  of  general  or  quarter 
■essions. 

By  27  &  28  Vict,  c  39,  s.  6,  «  No  justice  of  the 
I»eace  shall  be  disqualified  for  acting  in  the  determina- 
tion of  any  appeal  against  a  poor  rate  at  aaj  quarter 
or  special  sessions  by  xeason  of  such  justice  bemg 
rated  or  being  liable  to  be  rated  in  some  other  piui^ 
in  the  union  than  that  for  which  the  rate  appealed 
against  is  made." 

The  Queen's  Bench  Division  (Wills  and  Wright,  JJ.), 
refused  the  application  for  an  order  nisi. 

The  overseers  by  way  of  appeal  applied  to  the  Court 
of  AppeaL 

Eenri/f  for  the  overseers.— Hie  justices  in  speoial 
sessions  are  disqualified  from  hearing  this  appeal. 


By  section  3  of  16  Geo.  2,  c.  18,  a  justice  is  disqqriTfiefl 
from  exercising  appellate  jurisdiction  with  r^gud  to 
a  rate  made  for  any  parish  or  place  in  which  he  is  him- 
self rated :  see  Beg,  v.  Becorder  of  Gambridgej  6  W.  B. 
80,  8  E.  &  B.  637,  30  L.  T.  164.  The  roeoal  semos 
are  an  appellate  tribunal  created  by  6  a  7  WilL  4,  c 
96,  tiie  object  of  that  statute  being  to  provide  a  lea 
expensive  procedure  than  an  appeal  to  quarter  sessioQg. 
Section  6  of  27  &  28  Yict.  c.  39,  presupposei  thatat 
the  time  of  the  passing  of  that  Act  a  justice  was 
disqualified  from  adjudicating  at  roedal  sessionB  on 
any  rate  made  in  the  same  union  in  which  he  was  rated, 
ana  i^t  disqualification  is  only  taken  awav  iHiere 
the  justice  is  rated  in  a  different  parish  from  that  from 
which  the  appeal  is  brought.  The  Divisional  Coort 
acted  on  lieg.  v.  Bolingbroke,  ante,  p.  128,  [1893]  2 
Q.  B.  347.  That,  however,  was  a  case  of  dtj 
justices,  not  of  county  justices,  and  the  judgment  in 
that  case  was  a  judgment  by  consent. 

He  also  dted  B^  v.  Justices  of  Essex,  5  M  &  SeL 
513. 

Dec.  19. — ^LoPBS,  L.J. — ^This  is  an  application  for 
a  writ  of  prohibition  to  justices  sitting  in  specul 
sessions  to  restrain  them  from  entertaining  an  i^>peal 
against  an  assessment  to  a  poor  rate,  on  tiie  groimd 
of  disqualification,  by  reason  of  the  justices  them- 
selves being  assessed  and  rated  to  the  same  rate.  In 
my  opinion,  there  is  no  ground  for  issuing  a  writ  of 
prohibition.  The  question  turns  on  16  G«o.  2,  c  IS, 
s.  1,  which  provides  that  justices  may  enforce  the 
law  as  to  rates  made  in  any  parish  within  their 
jurisdiction,  although  they  are  chargeable  to  rates 
made  in  the  same  parish.  [His  lordship  read  the 
section.]  That  seems  to  me  to  be  a  perfectiy  dear 
enactment,  enabling  justices,  though  they  are  rated 
in  any  particular  parish,  to  inake  orders  with  regard 
to  levying  rates  in  that  parish.  It  is  suggested  that 
this  section  deals  with  justices  sitting  in  petty  ses- 
sions, and  that  there  is  a  distinction  oetween  petty 
sessions  and  special  sessions.  I  think  that  no 
such  distinction  can  be  drawn.  Special  sessions  are 
petty  sessions  held  on  a  special  day  for  a  fixed 
purpose.  The  statute  providing  for  the  holding 
of  these  special  sessions  is  6  &  7  Will.  4,  c  96, 
which  by  section  6  enacts  that  the  justices  acting 
in  and  for  every  petty  sessional  division  shall 
hold  four  special  sessions  in  ever^  year  for  hearing 
appeals  against  rates,  and  by  section  7  provides  that 
the  justices  sitting  in  such  special  sessions  may  act 
with  all  the  powers  of  justices  in  quarter  sessions. 
There  is  nothing  in  that  statute  which  limits  the 
power  of  the  justices  to  act  though  they  are  rated. 
We  were  referred  to  the  proviso  contained  in  sectitmS 
of  16  G^.  2,  c.  18,  which  says  that  nothing  in  tiiat 
Act  shall  authorize  justices  to  act  in  the  determina- 
tion of  any  appeal  to  quarter  sessions  from  any  order, 
matter,  or  thing  relating  to  any  parish  where  such 
justices  are  chargeable  to  the  rates.  No  doubt  a 
justice  is  disqualified  from  acting  at  quarter  sessions, 
if  he  comes  within  the  terms  of  that  section ;  though 
the  disqualification  has  been  somewhat  mitigated  by 
27  &  28  Vict.  c.  39,  s.  6.  But  these  proviskss 
dealing  with  quarter  sessions  do  not  affect  the  present 
case.  I  think  it  is  sufficient  to  say  that  it  is  dear 
that  bv  section  1  of  16  Qeo.  2,  c  18,  these  joatifies 
were  fully  at  liberty  to  adjudicate  on  this  rate  as 
they  were  prepared  to  do,  and  that  nothing  in  anj 
subsequent  statute  has  taken  away  that  liberty  m 
any  way.  This  case  seems  to  me  to  be  exactiy 
sixnilar  to  Beg»  v.  Bolingbroke,  It  is  true  that  was  a 
case  of  certiorari,  but  the  principle  applies  eonaDj 
where  a  prohibition  is  asked  for.  I  agree  wim  thtf 
Divisional  Court  in  thinking  that  prohibitioii  oa^ 
not  to  be  granted,  and  the  appeal  must  be  dismissed. 
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Comtr  or  Affkal. 

In  bb  Bbttigbb. 

CoxmT  ot  Appbal. 

Kay,  L.J.,  read  the  loUowing  judgment: — ^This 
10  an  application  for  a  role  nin  for  a  prohibition  to 
the  justices  of  Woiidngton  forbidding  them  to  hear 
in  appeal  to  special  sessionfl  against  a  rate,  n^n 
the  ground  that  they  were  interested  i>er8ons  as  bong 
nt^yen  themselyes  within  the  pansh.  In  Rex  v. 
JwHcei  of  Essex  it  was  held  that  16  Geo.  2,  c.  18, 
I.  h  enabled  the  special  sessions  to  hear  an  appeal 
agamst  a  poor  rate  notwithstanding  that  they  were 
80  interested.  This  has  been  folloi^  in  the  recent 
caae  of  Reg.  v.  BcUxnghroke^  and  it  was  there 
decided  that  the  power  of  the  justices  to  hear  and 
determine  the  appeal  was  not  impliedly  taken 
sway  by  section  6  of  27  and  28  "Vict.,  c.  39,  which 
prorides  that  ''no  justice  of  the  peace  diall  be 
disqualified  for  acting  in  the  determination  of 
any  appeal  against  a  poor  rate  at  any  quarter  or 
special  seanons  by  reason  of  such  justice  being  rated 
or  bdng  liable  to  be  rated  in  some  other  parish  in  the 
union  than  that  for  which  the  rate  appealed  against  is 
made."  It  was  held  that  this  section  did  not  apply 
to  the  jurisdiction  given  by  section  1  of  16  Qeo.  2, 
c.  18,  but  referred  to  section  3  of  that  Act.  I  see 
no  reason  for  departing  from  these  authorities, 
and  am  therefore  of  opinion  that  the  rule  should  be 
refused. 

AppUccUum  re/used* 

Sectors  for  the  overseers,  Wood  &  WoatUm,  iar 
/.  E.  BirkeU,  Workington. 


Nov.^3;  Dec.  6,  11. 


From  Chan.  Div.       \ 

(lindley,  A.  L.  Smith,  > 

and  Darey,  Ii.JJ.)     ) 

In  re  Bbidoer. 
Bbomftok  Hospital  v.  Lewis,  (a.) 

Wm— Charity — Qift  of  such  pari  of  residue  "  as  may  by 
law  le  given  for  charitable  purposes'* — Will  maae 
before  Mortmain  Act,  lS91—Death  of  testator  after 
patsing  of  that  Act — Mortmain  and  Charitable  Uses 
Art,  1891  (64  <fc  55  Vict.  c.  73),  ss.  5,  9—WilU  Act  (1 
Kid  c  26),  s.  24. 

Testator,  by  his  ttnll,  made  before  the  passing  of  the 
Mcrtnain  Act,  1801,  gave  his  residuary  estate  on  trust 
*'  to  pay  such  part  of  my  said  residuary  estate  which  may 
hy  law  be  given  for  charitable  purposes  urdo  the  Brampton 
Hospital,  and  as  to  the  remainder  of  the  said  residuary 
etteie,  upon  trust "  for  E.  W.  absolutely. 

The  testator  died  after  the  passing  of  the  Mortmain 
Ad,  1891.  ffis  residuary  estate  consisted  in  part  of 
impure  personalty. 

Hdd,  thai,  by  the  combined  effect  of  section  9  of  the 
Mortmain  Ad,  1891,  and  section  24  of  the  WiUs  Act, 
the  Bromplon  Hospital  took  the  whole  of  the  residuary 
t$tfgte 

Dficision  of  North,  J.  (41  W.  R.  104,  [1893]  1  Ch. 
"W),  affirmed, 

i^peal  from  the  decision  of  North,  J.,  reported  41 
W.  k  104,  [1893]  1  Ch.  44. 

By  his  wiU,  dated  the  29th  of  June,  1891,  the 
testator  gave  the  residue  of  bis  real  and  personal 
estate  to  trustees  upon  tnut  for  sale,  conversion, 
and  investment,  and  to  pay  the  income  thereof 
to  the  testator's  wife  for  life,  and  after  her 
decease   in   trust   '*to  pay  such  part  of   my  said 

*  hoftd  Esher,  M.B.,  was  present  durinff  the  argu- 
ment, but  was  absent  on  the  day  when  juc^pnent  was 
deli?ered. 

(a.)  Beported  by  IL  J.  Blaxb,  Esa*«  Barriiter-at- 
Law. 


residuary  trust  estate  which  may  by  law  be  given  for 
charitable  purposes,  to  the  Brompton  Hospital  for 
Consumption";  and  ''as  to  the  rest  and  remainder 
of  the  said  residuary  trust  estate  upon  trust  fo^ 
Elizabetii  Williams  "  (a  niece  of  the  testator's  wife) 
**  absolutely."  Subsequently  to  the  date  of  the  will 
the  Mortmain  Act,  1891,  was  passed — ^viz.,  on  the  5th 
of  August,  1891 — ^whidi  by  section  5  enacts  that 
**  land  maybe  assured  by  will  to  any  charitable  use  " ; 
and  section  9  enacts  that  *'  this  Act  shall  only  apply 
to  the  will  of  a  testator  dying  after  the  passing  of 
the  Act."  The  testator  in  the  present  case  died  on 
the  20tii  of  February,  1892 — ^after  the  passing  of  the 
Mortmain  Act  of  1891.  The  testator's  residuary  trust 
estate  consisted  in  part  of  impure  personally  (the 
proceeds  of  the  sale  of  real  estate). 

Section  24  of  the  Wills  Act  (1  Vict.  c.  26)  enacts 
that  ''every  wiU  shall  be  construed,  with  reference 
to  the  real  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  beoi  executed  im- 
mediately before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  wiU." 

North,  J.,  decided  in  favour  of  the  hospital.  He 
considered  that,  as  the  testator  had  died  after  the 
date  of  the  passing  of  the  Mortmain  Act,  1891,  that 
Act  applied  to  the  will,  and  that  a  contrary  int^tion 
had  not  been  eororessed  by  the  words  of  the  wiU. 

Elizabeth  WUnams  appealed. 

S.  HaU,  Q.C.,  and  Henrif  Terrell,  for  the  appellant. 
— ^This  is  merely  a  question  of  construction  of  the 
words  used  in  the  will,  and  the  Mortmain  Act,  1891, 
does  not  operate  retrospectively  to  alter  the  construc- 
tion of  the  wilL  A  will  is  to  be  construed  with 
reference  to  the  state  of  the  law  at  the  time  of  the 
will  being  made :  Jones  v.  Ogle,  21  W.  B.  236,  L.  B. 
8  Ch.  App.  192 ;  In  re  March,  Mander  v.  Harris,  32 
W.  B.  941,  27  Ch.  D.  156;  and  at  that  date  a  gift 
by  will  of  impure  personalty  to  a  charity  was  in- 
valid. Section  24  of  the  Wills  Act  does  not  enact 
that  a  ¥dll  is  for  all  puiposes  to  speak  as  if  made  at 
the  date  of  the  testator*8  death,  but  only  as  to  the  pro- 
perty comprised  in  it ;  that  section  does  not  affect  the 
construction  of  the  vdll  nor  the  devolution  of  property : 
In  re  Portal  and  Lamb,  33  W.  B.  859,  30  Ch.  D.  50. 
Having  regard  to  the  state  of  the  law  at  the  date  of 
the  msudug  of  this  wHl,  the  expression  "  such  part  of 
my  estate  which  may  by  law  be  given  for  charitable 
purposes,"  must  be  construed  as  meaning  '  *  which  may 
now  by  law  be  given  for  charitable  purposes  " ;  or,  in 
otiier  words,  as  meaning  a  gift  of  pure  personally  only, 
to  the  charity. 

Sir  Arthur  Watson,  Q.C,  and  J.  T.  Prior,  for  the 
Brompton  Hospital. — ^Having  regard  to  section  24  of 
the  Wills  Act,  the  will  q>eaks,  as  regards  the  pro- 
perty comprised  in  it,  as  if  made  at  the  date  of  the 
testatoi^s  death,  and  in  the  present  case  at  that  date, 
as  the  Mortmain  ]kct,  1891,  was  then  in  force,  land  or 
the  proceeds  of  the  sale  of  land  could  be  given  for 
charitable  purposes.  The  Brompton  Hospital  is 
therefore  entitled  to  the  whole  of  the  testator's  re- 
siduary estate. 

They  referred  to  Hasluck  v.  Pedley,  23  W.  B.  155^ 
L.  B.  19  Eq.  p.  274 ;  Constable  v.  Constable,  11  Ch.  D. 
636,  27  W.  B.  Dig.  230 ;  Langdale  v.  Briggs,  4  W.  B. 
703,  8  Be  G.  M.  &  G.  391 ;  Goodlad  v.  Burnett,  1  K. 
&  J.  347,  3  W.  B.  IMg.  121 ;  and  Bothamley  v.  Sher- 
son,  23  W.  B.  848,  L.  B.  20  Eq.  304. 

Ingle  Joyce,  for  the  trustees. 

HaU,  Q.C.,  replied. 

Cur.  adv.  vuM* 

Deo*  11. — ^LXNBLEY,  L.J.  (after  stating  the  pro* 
visions  of  the  wiU  and  the  other  facts  and  referring 
to  seotions  6  and  9  of  the  Act  of  1891).  said  :  Seetion 
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In  BE  B&IDOEB. 


GoTJBT  OP  Appeal. 


24  of  the  Wills  Act  of  1837  requires  that  every  will 
shall  be  oonstmed,  with  reference  to  the  property 
comprised  in  it,  to  speak  or  take  effect  as  u  it  had 
been  exeonted  immediately  before  the  death  of  the  tes- 
tator unless  a  contrary  intention  shall  appear  by  the 
will.  This  section  has  been  the  subject  of  many 
decisions,  and  from  it  and  them  it  may  be  taken  as 
now  settled  that  if  a  will  contains  a  description  of  any 
kind  of  property,  such  a  description  must  be  held  to 
include  ana  apply  to  whatever  property  the  testator 
had  at  his  death  which  answers  the  description,  unless 
a  contrary  intention  appears  by  the  will.  In  In  re 
Portal  and  Lamib  the  description  in  the  specific  devise 
did  not  apply  to  the  after-acquired  property  without 
stretching  Uie  words  of  the  specific  devise  and  defeat- 
ing the  mtention  of  the  testator.  But,  as  pointed 
out  in  that  case,  if  a  testator  devises  or  bequeaths  all 
his  property  in  a  particular  county  or  all  his  Ck)nsols 
to  A.,  and  the  rest  of  his  estate  to  B.,  A.  will  take 
whatever  property  in  the  counter  named  or  whatever 
Consols  the  testator  has,  at  his  death,  and  will 
not  be  confined  to  the  property  or  Consols  which  the 
testator  had  when  he  made  his  wiU.  This  section 
does  not  by  itself  quite  cover  this  case,  for,  although 
it  enables  a  testator  to  dispose  of  property  whidi  he 
has  not  got  when  he  makes  lus  will,  tne  section  does 
not  of  itself  enlarge  his  power  of  disposing  of  what  he 
then  has.  This  power,  however,  is,  I  thiu,  conferred 
by  section  9  of  the  Mortmain  and  CharitaUe  Uses  Act, 
1891.  That  section  is  so  worded  as  to  show  tiiat  the 
Leffislature  intended  that  the  Act  should  apply  to 
wills  made  before  its  date,  provided  tiiey  came  into 
operation  afterwards.  Combining  this  section  with 
section  24  of  the  Wills  Act,  the  r^ult  appears  to  me 
to  be  that,  if  a  testator  devises  or  bequeaths  to  a 
charity  all  the  property  which  he  can  by  mw  so  devise 
or  bequeath,  the  charity  will  take  whatever  property 
answers  this  description  at  the  testator's  death,  and 
not  only  that  which  answered  tiie  description  when 
he  made  his  wiU.  Such  a  devise  or  bequest  would 
I  apprehend,  dearly  include  property  which  a  tes- 
tator acquired  a  right  to  dispose  of  under  a  general 
power  conferred  upon  him  after  he  made  his  wilL 
An  extension,  whemer  by  a  statute  or  otherwise,  of  a 
testator's  power  of  disposition  in  the  interval  between 
the  making  of  his  will  and  of  his  death  does  not  alter 
the  meaning  of  his  language,  although  such  extension 
wiU  necessarily  enlarge  the  legal  effect  of  that  lan- 
guage by  making  it  apply  to  more  objects  than  it 
previously  would  have  applied  to.  This  is  quite  con- 
sistent with  Jones  v.  Ogle  and  In  re  March. 

The  foregoing  reasoning  appears  to  me  to  dedde 
this  case  in  favour  of  the  Brompton  Hospital.  We 
were  asked  to  read  the  gift  to  the  hospitcd  as  a  gift 
of  pure  personal  estate.  But  it  is  not  right  to  sub- 
stitute one  expression  for  another,  and  to  treat  the 
two  as  synonymous  when  their  legal  effects  are,  or 
mav  be,  very  different.  For  the  same  reason  it  is  not 
rieht  to  insert  the  word  **  now,**  for  that  might  make 
all  the  difference,  by  showing  an  intention  to  exclude 
the  operation  of  section  24  of  the  Wills  Act :  see  Cole 
V.  Scott,  1  Mac  &  G.  518,  and  other  decisions  of  that 
class.  We  were  further  asked  to  say  that  the  testator 
evidently  intended  to  give  his  wife's  niece  something, 
and  that  it  would  be  contrary  to  his  intention  that 
she  should  have  nothing.  This  argument  is,  in  my 
opinion,  by  far  the  strongest  in  her  favour ;  but  upon 
reflection  I  think  it  ought  not  to  prevaiL  I  have 
no  doubt  ihat  the  testator  thought  that  she  would 
get  something,  but  I  see  no  indication  of  any  inten- 
tion to  prefer  her  to  the  Brompton  HospitaL  His 
intention  was  precisely  the  contnuy ;  he  mtended  to 
give  all  he  could  to  the  hospital,  and  to  give  her 
only  what  he  could  not  give  it.  We  must  find  an 
intention  to  deprive  the  hospital  of  something  which 


by  law  he  could  ^ve  to  it.  Nothing  aiiort  of  that 
satisfies  the  words  m  section  24,  or  amounts  to  a  coa* 
trary  intention  appearing  by  the  wilL  For  those 
reasons  I  think  tne  appeal  must  be  dismissed  infii 
costs. 

A.  L.  Smith,  L.  J. — I  concur  with  the  judgment  of 
lindley,  L.J.,  and  also  with  that  which  Davey,  LJ., 
is  about  to  ddiver,  and  which  I  have  had  the  oppor- 
tunity of  reading. 

Davet,  L.  J. — ^The  Mortmain  and  ChiEuitable  Uses 
Act,  1891,  was  passed  on  the  5th  of  August,  1891.  It 
made  a  material  and  substantial  alteration  in  the  lav 
relating  to  charitable  gifts,  because  it  enabled  unpon 
personSliy  and  land,  subject  to  certain  restrictions,  to 
DC  given  to  charitable  purposes.  It  altered  tiie  de- 
finition of  "  land  "  in  the  Charitable  Uses  Act,  1888; 
but  it  was  not  an  Act  dealing  with  the  construction  of 
wills,  or  the  meaning  of  words  used  in  wiUs,  but  it 
was  intended  to  mi&e,  and  did  make,  a  subrtanlial 
alteration  in  the  law,  which  would  affect  the  opera- 
tion of  wills  coming  within  its  provisions.  By  the 
9tii  section  it  is  enacted  that  the  Act  shall  <mij 
apply  to  the  will  of  a  testator  dying  after  the  pasasg 
of  the  Act.  The  testator  in  the  case  before  us  made 
his  will  on  the  29tii  of  June,  1891,  and,  therefore, 
before  the  passing  of  the  Act;  and  the  will  ood- 
tains  the  gift,  the  terms  of  which  I  need  not 
read  again.  The  testator  died  on  tiie  20th  of 
Feburary,  1892.  In  my  opinion  the  Act  of  1891 
does  not  affect  or  alter  the  meaning  of  the  words 
used  by  the  testator.  What  would  have  been  the 
construction  of  the  gift  if  the  testator  had  used 
the  word  **  now,"  "  v^iich  may  now  by  law,"  &c.,  I 
do  not  pause  to  inauire.  But,  having  regard  to  sec- 
tion 24  of  the  Wills  Act,  I  am  of  opinion  that  the 
true  meaning  and  effect  of  the  words  used  is  to  pass 
all  property  of  the  testator  at  the  time  of  his  death 
which  could  by  law  be  given  for  charitable  purposes. 
This  is  in  accordance  with  the  decisions  on  specific 
gifts.  If  the  words  descnbe  a  particular  property 
which  the  testator  had  at  the  date  of  his  will,  that 
and  that  alone  will  pass.  This  was  the  decision  of 
this  court  in  /n  re  Portal  and  Lamb,  where  this  court 
differed  from  Kay,  J.,  in  the  court  below,  not  on  the 
law,  but  on  the  construction  of  the  language.  Bat 
where  the  specific  gift  is  generic,  as  "  all  my  lands  in 
the  parish  of  Dale,"  it  wm,  by  the  force  of  the  Wilk 
Act,  pass  all  the  testator's  lands  in  that  parish  at  the 
time  of  his  death :  Doe  v.  Walker,  12  M.  &  W.  59L 
What  difference  has  the  Act  of  1891  made  as  regardi 
the  gift  before  us  ?  I  adopt  the  language  of  I&  G. 
Jessel,  M.B.,  in  HatHuck  v.  Pedley,  cited  by  Fry,  Uf^ 
in  Constable  v.  Constable.  Speaking  of  the  Appor- 
tionment Act,  Sir  G.  Jessel,  M.R.,  said :— "The  Act 
does  not  affect  the  meaning  of  the  will ;  it  only  altan 
its  legil  operation.  A  devise  of  Blackaore  before  tiw 
Act  carried  the  accruing  rents ;  now  it  does  not ;  not 
because  the  meaning  of  Blackacre  has  been  altered. 
but  because  the  legal  effect  of  the  devise  is  diffSereot" 
So  here  it  appears  to  me  that  the  bequest  of  every- 
thing which  could  by  law  be  given  to  charitable  par- 
poses  opcnrates  upon  something  which,  but  for  the  Act 
of  1891,  it  could, not  have  operated  upon. 

I  am.  therefore,  of  opinion  that  the  judgment  of 
Korth,  J.,  must  be  affirmed. 

AppecU  dismissed. 

Solicitors,  Leathley  &  WiUes  ;  Stanley  Evans. 


Vol  XML        ij^^MLi       THE  WEEKLY  REPORTER. 


181 


C.  A.        iNDirSTBIAL  ASD  GSNSBAX.  TeUST  (LdC.)  V.  SOXTTH  AhEBIOAN  A17D  MbXIOAK  Co.  (LdC.)        C.  A* 


From  Chan.  Div.   ^ 

(Lmdlej  and  A.  L.  >  Nov.  8,  9. 

Smith,  L. JJ.)      ) 

toUCTRIAL  AND  GeNEBAL  TRTTST  (LiMITED)  V.  SOTJTH 
A3C£BIGAir  AND  MEXICAN  Co.   (LiKITED).  (a.) 

Cvmpany — Winding  up — Dehenture'Jiolder$*  adion — 
Receiver — ExcepUontU  <u&et$ — Realization. 

Where,  after  tJie  presentation  of  a  petition  hy  a  creditor 
to  mnd  wo  a  company,  an  action  was  commenced  hy 
ddenture'holdera  to  enforce  their  secttrUy,  and,  a  wind- 
i'fij-1^  order  having  heen  made,  the  great  mass  of  the 
a$8dt  of  the  company  pledged  to  the  debenture-holders 
wu  o/iHch  a  nature  that  they  could  not  easily  and  con- 
veniatly  he  realized  hy  a  mere  official  of  the  court,  or  hy 
awfome  who  was  not  in  toiuih  with  the  financial  world 
awihadnot  special  knowledge  to  hring  to  hear  in  dealing 
viik  these  exceptional  securities,  the  Court  of  Appeal 
appointed  a  receiver  on  behalf  of  the  debenture-holders 
in  rtmect  of  these  particular  securities,  leaving  the 
ofdat  receiver  in  the  winding  up  to  he  receiver  of  all  the 
Ttri  of  the  assets. 

Order  o/Yanghan  'Williams,  J.,  varied. 

Appeal  from  an  order  of  Yaughan  Williama,  J. 

The  &Mst8  and  the  nature  of  tiie  arguments  appear 
from  the  headnote  and  the  judgments  of  the  lx>rds 
Joitioes. 

Sir  Henry  James,  Q,C.,  MouUon,  Q.C.,  and  Elgood, 
for  the  appdlants,  debenture-holders  in  the  defendant 
oMnpsny,  referred  to  In  re  Joshua  Stubbs  (Limited), 
39  W.  E.  200,  Q891]  1  Ch.  187,  and  Strong  v. 
Carlyle  Press,  41  W.  E.  404,  [1893]  1  Ch.  268. 

Everett,  Q,C,,  and  Howard  Wright,  for  the  official 
weaver,  referred  to  In  re  Pound,  Son,  <b  Hutchins, 
37  W.  E.  726,  38  lUd,  18,  42  Ch.  D.  402,  and  the 
Comptmes  (Windinflr-up)  Act,  1890  (53  &  54  Yict.  c. 
63),  18.4(6),  9(1),  23(1). 

Kifhy,  for  the  trustees  of  the  debenture  trust 
deed. 

Sir  H,  James,  Q,C.,  in  reply,  referred  to  Fowler  v. 
Broa^i  Patent  Night  Light  Co.,  41  W.  E.  247,  [1893] 
lCh.724.  -^         ^  »L        J 

LoTDLXT,  L.J. — This  is  an  appeal  on  behalf  of 
certain  debenture-holders  against  an  order  made  by 
Vto^ian  Williams,  J.,  appointing  the  liquidator  of 
the  South  American  ana  Mexican  Co.  receiver  of 
certnn  tecurities  pledged  to  the  debenture-holders  and 
of  the  uncalled  capitcJ. 

The  case  is  somewhat  singular.  It  appears  that  the 
South  American  Co.  has  issued  a  great  number 
ci  debentures,  lliere  are  four  series,  if  not  five  (I  am 
not  quite  sure  which),  and  the  action  whidi  is  brought 
and  which  is  before  us  is  an  action  on  behalf,  not  of 
iU  the  debenture-holders,  but  of  those  who  hold  the 
fint  and  second  issues,  the  subsequent  debenture- 
holders  not  being  represented  at  all.  It  appears  that 
a  writ  in  a  common  debenture-holders'  action  (except 
that  it  was  not  on  behalf  of  all  the  debenture-holders) 
vis  i»ued  on  the  26th  of  July,  1893— that  was  two 
days  after  the  petition  had  been  presented  for  tihe 
vinding  up  of  the  company,  and  on  the  2nd  of 
^Bgost  the  usual  winding-up  order  was  made— so 
ftat  the  commencement  of  the  winding  up  dates  from 
pe  24th  of  July.  Mr.  Touch,  and  afterwards  Mr. 
Eock,  who  was  joined  with  him,  were  appointed 
Mcehrers  in  the  debenture-holders'  action.  That  is 
ie  ordinary  course  of  things ;  but  after  that,  namely, 
U  the  25tli  of  October,  the  order  appointing  Mr. 


(a.)  Eeported  by  Abthttr  Lawrence,  Esq.,  Bar- 
rister-at-Law. 


Touch  receiver  was  discharged,  and  the  official  re- 
ceiver, who  had,  of  course,  the  conduct  of  the 
winding  up,  was  appointed  receiver  in  his  stead. 
The  application  before  us  is  to  discharge  that  order 
and  appoint  Mr.  Touch  receiver  in  the  place  of  the 
official  receiver. 

Now  the  judgment  of  Yaughan  WiUiams,  J.,  was 
read  in  the  course  of  the  argument,  and  I  will 
content  myself  with  saying  tluit  it  appears  to  me 
he  proceeded  upon  right  principles  from  first  to 
last.  He  started  with  the  unquestionable  law  and 
practice  that  if  you  can  avoid  navinff  two  receivers 
the  court  ought  to  do  it.  He  startra  with  the  view 
which  was  expressed  by  GKfiBard,  L.J.,  in  Perry  v. 
The  Oriental  Hotels  Co,,  18  W.  E.  779,  L.  E.  5  Ch. 
App.  420,  and  which  was  reiterated  and  affirmed  in 
the  Court  of  Appeal  in  the  case  of  In  re  Joshua 
Stubbs  (Limited)  and  in  Strong  v.  Carlyle  Press*  But 
although  it  is  quite  true  that,  unless  there  are  reasons 
to  the  contnu^,  it  is  extremely  undesirable,  and  a 
mere  waste  of  assets  and  a  public  inconvenience  and 
injustice,  to  have  two  or  throe  persons  winding  up  a 
company,  there  can  be  no  objection  under  ordinary 
circumstances  to  appointing  the  official  liquidator, 
receiver  for  the  debenture-holders,  so  as  to  protect 
their  interests.  When  that  is  done  the  debenture- 
holders  really  have  nothing  to  complain  of  except 
this,  that  their  particular  nominee  is  not  i^pointed. 
When  you  reduce  the  controversy  between  the 
debenture-holders  and  the  shareholders  and  the  other 
creditors  to  a  question  of  the  person  who  is  to  be  the 
receiver — not  a  question  whether  he  is  to  be  a  receiver 
for  the  debentmre-holders  or  not — ^the*  question  who 
the  receiver  is  to  be,  assumes  a  totally  different  cM^t. 
The  debenture-holders  are  entitled  to  a  receiver. 
That  rijght  has  been  recognized  by  the  learned  jud^ 
below  in  this  case.  It  was  overlooked  by  hun  m 
Strona^s  caee,  but  it  has  been  recognized  in  this  case ; 
and  they  have  a  receiver. 

Now,  although  I  think  the  decision  of  the  learned 
judge  below  in  this  case  was  right  on  the  prin- 
ciples on  which  it  proceeded,  imquestionably  the 
evidence  in  this  case  does  raise  a  difficulty.  It  is  a 
very  peculiar  case,  because  the  evidence  which  has 
been  adduced  in  this  court  since  the  case  was  heard 
before  Yaughan  Williams,  J.,  has  drawn  pointedly 
to  our  attention  the  fact  that  the  great  mass  of  the 
assets  of  this  company  which  are  pledged  to  the 
debenture-holders  are  of  such  a  nature  that  it  is 
difficult  to  suppose  that  they  can  be  realized  in  the 
best  way  for  the  debenture-holders  by  a  mere  official 
of  the  court.  I  say  that  without  m  any  way  dis- 
paraging the  particular  official  receiver  in  this  case. 
feSvery  one  who  knows  anything  about  him  knows 
that  he  is  an  extremely  competent  man  and  an 
extremely  able  man,  and  I  do  not  wish  to  say  a  word 
which  inll  throw  the  slightest  disparagement  upon 
his  ability  to  wind  up  companies,  or  anything  of  the 
sort.  But  there  are  kinds  of  things  which  it  is 
extremely  difficult  for  him  or  for  anybody  else  to  do 
who  is  not  in  touch  with  the  financial  world.  When 
I  look  at  the  assets  spedfied  in  the  lists  A.  and  B. 
appended  to  Mr.  Trotter's  affidavit,  I  confess  I  am 
very  much  struck  with  the  peculiar  nature  of  those 
assets  and  the  extreme  difficulty  in  a  business-like 
point  of  view  of  realizing  them. 

That  being  so,  the  question  is  what  ought  to  be 
done.  Several  courses  are  open  to  the  court.  Some- 
times one  course  will  be  more  expedient  than  another. 
Mr.  Howard  Wright  was  quite  rifi^ht  in  drawing  our 
attention  to  the  Act  of  1890,  and  m  fluting  out  that 
Parliament  has  by  that  Act  very  considerably  modified 
the  law  relating  to  the  winding  up  of  companies.  It 
has,  for  reasons  which  commended  themselves  to 
Parliament,  placed   the  winding   up  of   companies 
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more  or  less  under  the  Board  of  Trade,  and  has 
assimilated  to  a  oertam  extent  the  winding  up  of 
companies  to  the  proceedings  in  bankruptcy,  ana  put 
them  under  one  official  department.  The  machinery 
employed  by  the  Act  is  defective,  and  has  been 
known  to  be  defective  ever  since  the  Act  was  passed. 
In  passing  the  Act  of  Parliament  provision  was  not 
made  for  that  which  is  now,  practically  speaking,  the 
common  form  of  winding  up,  which  is  a  debenture- 
holders'  action.  The  constitution  of  companies  has 
so  changed  within  the  last  twenty-five  years  that 
nothing  is  more  common  now  than  for  a  liquidator  of 
a  company  to  have  next  to  nothing  to  do,  and  the 
real  wmding  up  is  done  by  the  receiver  in  the  deben- 
ture-holders* action.  If  the  Companies  Act  of  1890 
is  looked  at  it  will  be  found  that  the  blot  or  defect  in 
the  machinery  has  not  been  cured — ^that  is  to  say,  the 
machinery  of  the  Act  is  such  that  it  cannot  be  easily 
applied  to  debenture-holders'  actions.  Tlie  mischi^ 
has  been  met  partially  by  transferring  the  debenture- 
holders'  action  to  the  judge  who  has  the  conduct  of 
the  winding  up  of  the  company,  and  unquestionablv 
whatever  course  the  court  may  take  in  deding  with 
debenture-holders'  actions  in  the  winding  up,  it 
ought  not  to  overlook  the  extreme  importance  of 
having  no  conflict  of  jurisdiction,  and  no  conflict 
between  the  debentiire-nolders'  receiver  on  the  one 
handy  and  the  official  receiver  on  the  other. 

Now,  having  made  those  preliminary  remarks, 
what  course  can  the  court  take  r  One  course  to  tske 
is  that  sugsested  by  the  appellants— that  is  to  say, 
place  the  whole  of  this  winmng  up  in  the  hands  of 
the  receiver  of  the  debenture-holders.  I  do  not 
think  that  is  required  in  the  interests  of  tiie  deben- 
ture-holders, and  I  do  not  think  it  would  be  right. 
Another  course  is  to  let  this  motion  stand  over  to 
have  another  meeting  of  the  debenture-holders  con- 
vened, and  take  their  views  as  to  whether  they  would 
desire  these  particular  assets  to  be  realized  by  a 
gentieman  chosen  by  themselves.  If  I  tiiought 
there  was  any  doubt  about  what  tiiose  views  were, 
I  should  probably  suggest  to  my  learned  brethren 
that  that  would  be  tne  right  course  to  be  pur- 
sued; but  having  regard  to  what  took  place  yes- 
terday, and  to  the  readiness  and  wUbngness  of 
the  plaintifGs  to  turn  this  action  into  an  action  on 
behalf  of  all  the  debenture-holders,  and  having 
regard  to  what  we  have  heard,  I  am  satisfied  that 
if  the  other  debenture-holders  were  consulted  they 
would  also  desire  that  Mr.  Touch  d^ould  redize  tiiese 
exceptional  assets.  Anotiier  course  is  to  appoint  Mr. 
Touch  joint  receiver  with  tlie  official  receiver.  I 
doubt  whether  that  would  be  so  judicious  and  work 
so  easily  and  so  inexpensively  as  the  ultimate  course 
which  I  will  mention  presentiy,  and  which  I  think 
is  the  ri^tone.  The  right  course,  I  think,  is  this : 
to  ap^mt  Mr.  Touch  receiver  of  these  particular 
securities — ^that  is  to  say,  of  the  bonds  and  shares 
and  debentures  and  stocks  in  the  lists  A  and  B, 
leaving  the  official  receiver  receiver  of  all  the  rest  of 
the  assets,  the  uncalled  capital  and  everything  else. 
Nothing  can  possibly  be  gained  by  handing  over  to 
the  receiver  of  the  debenture-holders  those  ordinary 
duties  which  the  official  receiver  is  daily  in  the  habit 
of  performing.  He  is  by  far  ^e  best  man  to  make 
calls  and  get  in  assets.  But  these  particular  assets 
are  of  a  totally  different  dass.  I  may  say  that, 
after  having  seen  those  affida^ts  which  have  been 
filed  since  the  case  was  before  vSughan  Williams,  J., 
we  have  been  in  communication  with  him,  and  the 
order  which  we  propose  to  make  has  his  assent.  The 
order  is  this:  The  plaintiffJB  undertaking  to  amend 
the  writ  so  as  to  make  the  action  one  on  behalf  of  all 
the  debenture-holdars,  vary  the  c^der.  Appoint  Mr. 
Touchy  on  giving  security,  receiver  only  of  the  i^ares 


and  stocks,  bonds  and  debentures  mentioned  in  the 
lists  A  and  B  referred  to  in  Mr.  Trotter's  affidarit, 
with  power  to  realize  the  same  bjr  sale  or  otherwise, 
and  with  liberty  to  apply  to  the  judge  in  chamhen 
for  leave  to  institute  in  the  name  of  the  company 
such  legal  proceedings,  if  any,  as  may  be  neoesBary 
for  that  purpose. 

I  see  that  the  order  of  Vau^han  T^lHams,  J., 
appoints  the  offiidal  receiver  receiver  and  manager. 
That  is  very  unusual,  and  I  see  no  necessity  ^ 
making  Mr.  Touch  manager.  He  ought  to  be  ap- 
pointea  receiver  with  the  powers  I  have  mentions. 
Then  appoint  the  official  receiver,  receiver  only,  of  tlie 
other  assets  of  the  company.  That  will  enable  him  to 
wind  up  the  company  and  get  in  all  the  assets  whidi 
do  not  require  the  special  attention  to  which  I  ha?e 
alluded.  Then  we  make  the  costs  of  the  appeal  costa 
in  the  action. 

A.  L.  Smith,  L.J.— This  is  an  appeal  6t>m  the 
judgment  of  Yaughan  Williams,  J.,  Dy  which  he 
disdiarged  an  order  appointing  Mr.  Touch  receiver 
and  manager  on  behalf  of  the  debenture-holders,  and 
in  his  puMoe  appointed  the  official  receiver.  The 
question  is,  whether  upon  the  facts  as  they  now 
appear  before  this  court  7  which  I  may  say  are  not  the 
same  that  appeared  betore  Yaughaa  Williami,  J.} 
that  order  should  stand,  or  whether  it  should  be 
varied. 

Now,  no  one  cavils  at  the  judgment  of  Yanghaii 
Williams,  J.,  with  reg^ard  to  the  law  that  he  la^ 
down,  or  witii  regard  to  the  rule  which  he  extracti 
from  the  oases  which  have  been  decided.  That  rule, 
as  he  enunciated  it,  is  this :  that  where  the  duties  to 
be  performed  by  the  liquidator  and  the  receiver  will 
be  identical,  and  such  as  should  be  performed  by  one 
person,  the  court  (if  nothing  more  appears)  w31 
generally  appoint  the  liquidator  to  porf orm  thoee 
duties;  tiie  reason  being  that  if  that  were  not  so,  tiiere 
would  be  two  persons  engaged  in  the  winding  up  of 
the  company,  which  would  cause  additional  fnpflnsp, 
and  womd  cause  conflict  between  the  two.  Now,  my 
learned  brother  Yaughan  Williams,  J.,  having  laid 
down  the  rule  accurately,  then  made  tiiis  statemeot, 
with  wluch  I  entirely  concur.  He  says:  "It  does 
seem  to  me  that  wherever  there  is  a  business  to  be 
carried  on,  wherever  there  are  commercial  traiv- 
actions  to  be  entered  into,  wherever  there  is  buy- 
ing and  selling,  wherever  there  is  borrowing  of 
money  necessary  in  order  to  put  the  property  to  be 
administered  in  such  a  condition  that  it  can  be  taloED 
into  the  market,  in  all  these  cases,  and  in  many 
other  similar  cases,  the  official  receivers  cannot,  in  &e 
nature  of  things,  perform  their  duties  nearly  so  weQ 
as  a  commercial  hquidator  can  do ;  and  if  I  thoogi^ 
here  that  there  was  something  in  tiie  nature  of  tMse 
securities  to  be  realized  and  these  moneys  to  be  od- 
lected,  whichrequirednegotiationsand  bargainings  and 
compromises,  I  should  think  that  that  was  a  function 
much  bettor  performed  by  an  accountant  than  by  an 
officer  of  the  court,  even  though  assisted  by  a  great 
department  like  the  Board  of  Trade."  That  statesient 
I  entirely  concur  with.  Do  not  let  it  be  tiiought  irom 
anything  which  fell  from  me  yesterday,  and  certasaty 
not  from  anything  which  falls  from  me  to-day,  Uiat 
I  in  any  way  doubt  tiie  capacity  of  the  partkniar 
official  receiver  to  act  as  such.  We  have  all  known 
>iini  for  many  years,  and  we  have  felt  him  to  be  a 
gentieman  perf  ectiy  competent  to  fill  the  position  he 
now  holds.  That  is  not  the  question  we  have  t;> 
determine.  Then  mv  brother  Yaughan  Williams  goes 
on,  «  But  I  have  looked  at  this  list  of  securities  asd  I 
am  not  at  all  satiidSled  that  that  is  the  ni^nre  of  13^ 
seoivilJM'  With  regard  to  the  Murietta  seomitiss, 
in^sn^i|d|  as  that  estate  is,  as  I  understand,  in  fiqui- 
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datioQ  in  another  court,  it  is  plain  that  the  only  dutv 
of  the  reoeiTer,  whoever  he  is,  will  be  to  receive  such 
moneTS  ss  ma^  be  ordered  to  be  paid  to  him  in 
the  adminifltratioii  by  the  court.  With  sejgard  to  the 
mTestments,  I  have  looked  at  the  list  of  them  and 
they  may  or  may  not  be  8todc  Exchange  securities — 
I  daresay  Mr.  Monlton  is  right  when  he  says  they 
are  not— but  stall  it  does  not  seem  to  me  Uiey  are 
secnrities  with  r^;ard  to  which  there  is  anything  else 
to  be  done  than  to  employ  a  broker  to  sell  tkem. 
hiasmnoh  as  ^ere  are  here  no  bargainings,  no  nego- 
tiations, and  no  compromises,  and  no  buying  and 
selling  out  of  the  ordmary  way,  I  think  the  official 
reoeiver  is  a  competent  person  (applying  the  rules 
I  have  before  enumerated)  to  carry  on  vieae  trans- 
actiona." 

But  when  the  case  comes  before  us,  it  appears  from 
the  affidavit  of  Mr.  Trotter  and  from  the  affidavit  of 
Mr.  IGtchdl  Henry  that  these  peculiar  and  out-of- 
tiie-eommon  securities  could  not  be  sold  by  the  em- 
ployment of  a  broker  to  sell  them.    That  is  distinctly 
stated  m  the  affidavit  of  these  two  gentlemen.    Now, 
are  those    affidavits    contradicted    by   the    official 
reoorer?   It  seems  to  me  that  they  are  not,  but,  on 
the  oQotzaij,  they  are  acquiesced  in,   because  the 
official  noei?er,  in  answer  to  those  affidavits,  says,  in 
effect  this :  '*  It  is  quite  true  that  I  am  not  going  to 
employ  any  brokezs — ^I  am  going  to  sell  them,  not 
throD^  tiie  ordinary  channel  of  employing  a  broker, 
but  m  some  other  way,  and  I  shall  take  advice  of 
oertain  other  gentlemen  who  are  in  my  office  as  to 
what  is  the  best  way  and  the  best  plan  of  realizing 
those  serazities."    So  that  it  must  be  noticed  that 
the  ofBcial  receiver  in    no    way    contradicts   the 
affidavits  of  Mr.  Trotter  and  Mr.  Mitchell  Stonry, 
hot  he  oonfirma  f-K«i»,  because  he  says :  '*  I  am  not 
gomg  to  eomloy  a  broker  to  selL*'    What  is  the 
meaning  of  that  ?    Simply  that  it  is  not  the  proper 
way,  and  that  they  oazmot  be  sold  as  ordinary  securi- 
fciee  are  sold  on  the  Stock  Exchange. 

That  alters  the  facts  of  this  case  from  those  that 
^peared  when  the  case  was  before  Yaughan 
"uliama,  J.,  and  it  seems  to  me  that  this  case  comes 
low  within  the  first  limit  of  his  proposition,  namely, 
hat  this  is  a  case  in  which  there  are  **  compromises, 
Migainingv,  And  negotiations  "  ;  and  it  is  perfectly 
Jear  from  the  judgment  of  Yaughan  Wilnams,  J. 
ud  I  have  had  the  opportunity  of  speakiDg  to  him 
oyself  about  it)  that  ^  the  facts  now  show  ^t  there 
pvt  be  (to  use  his  own  words)  bargainings,  n^gotia- 
ions,  and  compromises,  the  official  receiver  (not 
oubtzng  for  a  moment  his  capacity  as  offidal 
qoidator}  is  not  the  best  person  to  realize  tiie 
^auities. 

But  it  is  said.  Suppose  that  is  so,  in  this  case  he 
nght  nevertheless  to  be  allowed  to  realize  these 
realities,  because  there  is  no  danger  to  these  deben- 
ue-holders ;  to  put  it  shortly,  uat  there  is  such  a 
rge  marsin  in  the  estimated  assets  that  even  as- 
tming  what  the  debenture- holders  fear,  that  these 
sets  will  not  be  realized,  to  the  best  advantage,  even 
they  were  not  realized  to  the  best  advantage  there 
plenty  to  oover  these  debenture-holders ;  and  they 
ight  not,  therefore,  to  make  this  application  to  the 
^;  but  if  we  allow,  as  we  do  allow,  the  subse- 
lent  debenture-holders,  the  third,  fourth,  and  fifth, 
be  added  as  plaintiffs  in  this  action,  it  appears 
me  that  there  is  such  a  small  margin  that  t£ere  is 
oger  to  the  debenture-holderB  (if  these  sectuities 
3  not  realized  to  the  best  advantage)  that  they  may 
t  be  whcdly  covered.* 


*  On  the  14th  of  December  it  was  mentioned  by  Mr. 
ooltoQ  to  the  court  that  certain  debenture-holders 
jected  to  being  made  plaintLfiBi — to  being  repre- 


For  these  reasons,  it  appears  to  me,  therefore,  that 
the  order  of  Yaughan  Wuiiams,  J.,  should  be  varied.  . 

There  was  one  other  point  made,  and  very  forcibly 
made,  by  Mr.  Howard  Wright,  and  that  was  on  the 
THnding-up  Act  of  1890.  He  says,  •*  Why  do  the 
debenture-holders  want  a  receiver  of  their  own  when 
there  is  a  conmiittee  of  inspection  appointed  to  see 
that  the  winding  up  is  done  to  the  best  advantage  of 
everybody  ?  "  The  answer  to  that  is  tJiis :  <<  It  is  quite 
true  that  a  conunittee  of  inspection  is  appointed,  but 
as  regards  the  component  parts  of  that  committee  the 

Sersons  who   are  to  be  the  representatives  of  the 
ebenture-holders  have  no  voice  at  all,  because  they 
may  be  ruled  out." 

It  seems  to  me,  therefore,  that  in  this  case  the 
order  of  my  brother  Yaughan  Williams  should  be  varied 
in  the  way  that  has  been  read  by  lindley,  L.  J. 

Order  variecL 

Solicitors  for  the  debenture-holders,  TT.  A.  Crwnyp 
&  Son. 

Solicitors  for  the  official  receiver,  Fre%hfidda  & 
WiUiame, 

Solicitors  for  the  trustees  of  the  debenture  trust 
deed,  Ashuret,  Morris^  Oriap,  &  Co* 


i^igl^  <{toutt  of  ^mim. 


•} 


Nov.  22. 


Chan.  Div.  I 
Ohitty,J. 

In  re  Bbyaitt. 
Bbyamt  v.  Hioklby.  (a.) 

WiU — Mavntenance  dauee — Power  or  trust — Married 
woman — Married  Women's  Property  Act,  1882  (45  <fc 
46  Vict,  c,  75),  «.  21 — Jurisdiction  of  court  to  inter/ere 
with  discretion  of  trustees, 

A  testator,  B.,  iy  his  will  directed  tJiat,  afkir  th^ 
decease  or  remarriage  of  his  wife,  X.,  his  trustees  should 
apply  the  whole,  or  such  part  as  they  should  think  fit,  of 
the  income  of  any  chUas  share  of  his  {the  testator's) 
residuary  estate  for  or  towards  such  chilcPs  maintenance, 
and  appointed  L.  and  four  other  persons  trustees  of  his 
will.  L.  remarried,  hui  the  infant  children  of  her 
marriage  with  B.  continued  to  live  with  her. 

On  an  application  hy  the  infants  that  the  trustees  might 
he  ordered  to  provide  for  their  maintenance  pwrsuaMt  to 
the  above  provision  of  B.'s  wUl, 

Held,  that  there  was  no  absolute  trust  to  so  apply  the 
whole  or  any  part  of  the  income,  hut  only  a  discretionary 
trust,  carrying  an  obligation  to  entertain  and  consider  tne 
mAsstion,  and  then  a  discretion  in  the  execution  of  the 
duty  ;  and,  consegumtly,  that  the  court  could  not  overrule, 
the  discretion  of  the  four  trustees,  who,  after  having 
considered  aU  the  circumstances  and  their  duty  under  the 
circumstances,  had,  in  the  exercise  of  an  honest  discre- 
tion, refused  to  make  any  allowance  for  maintenance  out 
of  the  testator's  estate  ;  hut 

Held,  aXso,  that,  assuming  the  court  had  a  discretion, 
it  ufould  exercise  that  discretion  similarly  to  these 
trustees. 

Tempest  v.  Lord  Camoys,  31  W.  R.  326,  21  Ch.  D. 
571,  and  Wilson  v.  Turner,  31  W.  R.  438,  22  Ch.  D. 
521,  considered  and  applied. 


sented  by  the  plaintiflfii — and  it  was  proposed  to  add 
them  as  defendants,  which  the  court  sud  might  be 
done. 

(a.)  Beported  by  J.  F.  Waut,  Esq.,  Banister-at- 
Law. 
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In  eb  BEYAirr. 


High  Cottst. 


Summons. 
^  By  hia  will,  dated  the  2nd  of  July,  1888,  the 
testator,  F.  C.  Bryant,  after  giving  yarious  specific 
and  pecuniary  legacies,  devised  and  bequeathed  all 
his  reiEtl  estate  and  the  residue  of  his  personal  estate  to 
his  trustees  upon  certain  trusts  for  sale  and  conversion 
subject  to  the  right  of  his  wife,  the  defendant  Lilian 
Hickley,  to  occupy  his  mansion  house  called  Wood- 
lands during  her  life  or  until  she  should  marry  again, 
with  the  usiial  power  to  postpone  conversion,  and, 
after  payment  of  nis  debts  and  legacies,  upon  trust  to 
invest  liie  surplus,  and  pay  the  income  to  his  said 
wife  during  her  life  or  until  she  should  marry  again, 
so  that  during  the  subsistence  of  her  interest  she 
should  be  under  the  obligation  of  maintaining  and 
educating  in  a  manner  suitable  to  their  station  in  life 
such  of  tiie  testator's  children  as,  being  sons,  should 
be  undetr  twentv-one  years  and  not  engaged  in  any 
business  or  profession  yielding  them  an  income  suffici- 
ent in  the  estimation  of  the  trustees  for  their  mainten- 
ance, and  as,  being  daughters,  should  not  be  or  have 
been  married.  And  in  the  event  of  his  said  wife 
mkrrying  again  the  testator  directed  his  trustees  to 
pay  to  her  during  the  residue  of  her  life  out  of  the 
income  of  his  residuary  estate  an  annuity  of  £4,000 
for  her  separate  use  without  power  of  anticipation,  in 
addition  to  any  benefits  she  might  be  entitlea  to  under 
the  settlement  executed  on  her  marriage  with  the 
testator.  And,  subject  to  the  trust  aforesaid,  the 
testator  bequeathed  his  residuary  estate,  both  capital 
and  income,  in  trust  for  such  of  his  children  living  at 
the  time  of  his  death  as,  being  sons,  should  attein 
twenty-five  years  or,  being  daughters,  should  attain 
that  age  or  marry,  as  tenants  in  common  in  the  shares 
therein-mentioned. 

And  the  will  contained  the  following  mainten- 
ance clause,  viz. : — **  I  direct  that  after  the  decease 
or  marriage  again  of  my  said  wife  my  trustees 
cihall  apply  the  whole  or  such  part  as  tiiey  shall  think 
fit  of  tne  income  arising  from  the  share  in  the 
residuary  trust  fund  to  which  any  child  ...  of 
mine  shall,  for  the  time  being,  be  entitied  or  con- 
tingentiy  entitied  for  or  towards  the  maintenance  and 
education  or  otherwise  for  the  benefit  of  such  child 
•  .  .  and  whether  he  or  she  shaJl  be  under  or 
over'*  twenty-one  years,  and  also  an  advancement 
clause,  declaring  that  *'any  part  not  exceeding  one- 
half  of  the  vested  or  expectant  or  contingent  share  of 
t)ie  capital  of  any  legatee  may  at  the  discretion  of 
n^  trustees"  be  raised  and  paid  for  his  or  her 
advancement,  but  only  with  the  consent  of  the  wife 
where  she  was  interested  in  the  income. 

The  testator  appointed  his  said  wife,  Lilian 
Hickley,  and  four  other  persons,  who  were  also 
defendants  in  the  above  action,  executors  and 
trustees  of  his  will,  and  he  appointed  Lilian  Hickley 
guardian  of  his  infant  childrmi. 

The  testator  died  on  the  16th  of  December,  1888, 
leaving  Lilian  Hickley  his  widow,  and  three  infant 
children,  in  their  fifth,  fourth,  and  third  years 
respectively,  surviving.    They  were  his  only  children. 

On  the  17th  of  October,  1891,  the  defendant 
Lilian  Hickley,  then  the  widow  of  the  testator,  inter- 
married with  C.  L.  Hickley,  her  present  husband. 

The  infants  continued  to  live  with  their  mother 
after  her  marriage,  and  she  maintained  them  and 
provided  for  their  education  at  her  own  expense, 
the  expenses  thereof  being  estimated  by  Mrs. 
Hickley  at  the  rate  of  £300  per  annum  for  the  three 
children.  It  appeared  that  besides  the  annuity  of 
£4,000  under  the  above  wiU  Mrs.  Hickley  had  a  life 
interest  in  £30,000  under  the  settiement  made  on  her 
marriage  with  Mr.  Bryant. 

There  was  evidence  that  the  residuary  estate  of  the 
testator  subject  to  the  trusts  for  the  benefit  of  the 


infants  did  not  now  produce  more  than  £700  per 
annum  net,  but  would  be  much  increased  upon  the 
cessation  or  falling  in  of  annuities  and  other  charges 
payable  out  of  the  entire  income  of  the  estate,  md 
otiierwise,  and  particularly  in  the  event  of  a  sale  or 
letting  of  Wo^ilands  which  was  then  unsold  and 
unlet,  and  required  a  considerable  outlay  to  keep  it  in 
order. 

Mrs.  Hickley  applied  to  her  oo- trustees  of  the  above 
will  to  make  her  a  payment  on  account  of  what  she 
had  expended  since  tiie  17th  of  October,  1891,  for  the 
maintenance  and  education  of  the  infants,  and  to 
make  a  proper  allowance  for  their  future  maintenance 
and  education  out  of  the  income  of  the  testator's 
residuary  estate,  but  they,  in  the  exercise  of  the 
dis(»retion  which  they  alleged  to  be  vested  in  them 
for  that  purpose,  declined  to  comply  with  such 
apj^cation. 

This  summons  was  thereupon  taken  out  u^n  tie 
application  of  the  infants  by  a  next  friend,  asking  for 
administration,  so  far  as  necessary,  of  the  testator's 
estate,  and  an  order  to  the  defendants  to  applj  a 
proper  part  of  the  income  of  the  infants'  re^^elm 
shares  in  the  testator's  residuary  estate  for  or  towaids 
their  maintenance  and  education,  and  in  or  towards 
repayment  to  Mrs.  Hickley,  the  mother  and 
testamentary  guardian  of  the  said  infants,  of  the  sums 
expended  by  her  in  or  for  their  inaintenanoe  and 
education  since  tiio  17th  of  October,  1891,  or  for  wok 
other  order  as  the  judffe  should  think  fit. 

The  summons  was  aajoumed  into  court,  and  nov 
came  on  for  hearing. 

FanveU,  Q.C,  and  Charles  Browne,  for  tlie  plain- 
tifib. — ^The  court  will  not  inquire  as  to  the  mesos  d 
the  mother:  Lewin  on  Trusts,  9th  ed.,  p.  660,  s.  35; 
Douglae  v.  AndrewBy  12  Beav.  310.  Hv  income  is  not 
material  in  any  view  to  the  question  at  iane. 
[Chuty,  J.,  referred  to  Brophy  v.  Bellamy ,  L.  B.  8 GL 
App.  798,  22  W.  B.  Dig.  6.J  [They  cited  the  obser- 
vations of  Lord  Ashbourne,  L.C.,  in  Maieolmatm  t. 
Malcdmsan,  17  L.  B.  Ir.  69,  at  p.  89.]  We  say,  fint, 
that  it  is  a  necessary  implication  from  the  wiE  as  a 
whole  that  the  maintenance  clause  opoutes  as  a  trust 
which  must  be  executed,  and  it  is  in  the  interests  of 
the  children  that  they  should  have  that  maintenanee 
which  we  submit  on  the  construction  of  the  will  tte 
testator  intended  that  they  should  have.  WHmm  t. 
Turner,  31  W.  B.  438,  22  Ch.  D.  521,  has  no  beanog 
on  this  case.  The  droumstances  there  were  vetj 
peculiar.  Tempest  v.  Lord  Camoys,  21  Ch.  D.  576n.. 
IS  a  case  of  a  power  in  terms  which  the  oonrt  heid 
must  be  exercised.  [CHrrrr,  J. — How  do  you  recon- 
cile Wilson  V.  Turner  and  Tempest  v.  Lord  Camm^ 
31  W.  B.  326,  21  Ch.  D.  671  ?]  WUstm  ▼.  Tur^t 
must  be  read  in  regard  to  its  ciroumstaDces.  CB^ 
referred  to  Lewin  on  Trusts,  heading  '<  Of  the  Coatr^ 
of  the  Court  over  the  Exercise  of  Powers,"  9th.  cnL,  mv 
690,  691,  for  the  rules  and  cases  applicable  gei^enlly, 
and  to  page  659  of  the  same  book  for  the  decisiona  ai 
to  maintenance.]  The  trustees  have  not  absokle 
discrotion  to  do  or  not  to  do  here — ^that  is  ^son,  ai 
any  rate.  [Chttty,  J. — ^Thero  is  a  duty  coapled  wiA 
a  power,  and  they  say  that  they  have  exercaoad  ^eir 
discretion  rightiy.]  They  aro  not  exercisiii^  their 
discretion  on  leg^  grounds  hero,  the  motho^a  maaif 
not  being  grounds  to  be  considered. 

(7.  W,  Cfreenwood,  for  the  mother,  supported  ft* 
plflintifiis. 

Levett,  Q.C.y  and  W.  F.  HamiUon,  for  the  ddioBd- 
ants,  roferred  to  Simpson  on  In&mts  for  the  poor 
law  liability  for  their  maintenance :  see  2nd  «d^  p. 
171. — The  practice  has  changed  since  Z>oM^la»  t. 
Andrews,  and  so  has  the  law :  see  the  21st  aeelioQ  d 
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^  Maiiied  Women's  Property  Act,  1882.  ^Chitty, 
J.— Does  the  oourt  in  all  oases  inquire  into  the 
psrent*8  ability  F]  Yes ;  see  the  usual  afiEidayit  in 
these  cases.  The  observations  of  Cotton,  L.J.,  in  In 
re  Loflhmm,  33  W.  B.  668,  29  Ch.  D.  921,  at  p.  932, 
are  in  point.  This  is  a  case  of  a  mixed  power  and 
tnut,  and  we  have  exerdsed  our  discretion  rightly 
onder  the  power,  and  the  oourt  will  not  overrule  our 
discretion:  Ten^peti  v.  Lord  Camays,  31  W.  B.  326,  21 
Ql  D.  571. 

FarweH,  in  replv. — The  discretion  must  be  the 
discretion  of  all  me  trustees.  The  mother  is  not 
bound  by  law  to  do  more  than  keep  the  infants  so 
that  they  do  not  starve.  By  the  Married  Women's 
Propoty  Act  she  is  only  put  in  the  same  position  as 
the  widow  was  in  before  the  Act.  [Chitty,  J. — ^No ; 
as  the  father.]  Tempest  v.  Lord  Vamoys,  21  Ch.  D. 
576  n.,  shows  that  the  exercise  of  this  power  was  part 
of  the  scheme  of  the  will.  The  allowance  asked  for 
ought  therefore  to  be  ordered  by  the  court. 

Chitty,  J.— This  is  an  application  by  three  infants, 
one  a  girl  of  nine,  the  second  a  boy  of  seven,  and  the 
third  a  girl  of  six,  by  their  next  friend,  asking  that 
out  of  the  income  of  their  father's  estate  £300  a  year 
may  be  allowed  for  their  maintenance.  The  father 
B  deid ;  their  mother  has,  since  the  father's  death, 
married  again.  She,  by  statute,  is  now  the  guardian 
of  the  dmdren.  and  aJso  by  statute,  having  separate 
property,  she  is  subject  to  all  such  liabihty  lor  the 
mamtenanoe  of  her  children  as  a  husband  is  by  law 
subject  to  for  the  maintenance  of  his  children. 

The  question  turns  upon  a  clause  in  the  will. 
Iliere  is  a  contest  raised  at  the  bar  as  to  the  nature 
of  this  clause,  and  it  is  urged  in  support  of  the 
spl^ication  that,  when  the  will  is  properljr  read,  there 
is  on  die  face  of  it  a  necessary  miplication  that  the 
trust  or  power,  whichever  it  ought  to  be  called,  must 
be  ezenased,  and  exercised,  if  the  argument  meant 
aoTthing,  for  the  benefit  of  the  mother.  [His  lord- 
ship proceeded  to  review  the  material  provisions  of 
the  will,  set  out  above,  and  continued : — ]  I  am 
unable  to  find  in  the  will  any  such  necessary 
iniplication  as  is  contended  for.  The  lady  now  is,  so 
^  as  the  will  goes,  under  no  obligation  to  maint>ain 
her  chfldren.  She  is  freed  from  tioat,  and  the  rest  is 
left  to  the  law  which  I  stated  at  the  commencement  of 
this  judgment.  It  is  quite  plain  from  the  form  of 
the  maintenance  clause  uiat  the  testator  did  m>t  mean 
to  create  a  trust  for  the  benefit  of  his  widow.  I 
think  it  is  not  necessary  to  say  more  upon  that  part 
of  Uie  case. 

^'ow  there  is  a  surplus  income  of  £600  a  year  or 
t^*«reabouts  applicable  under  the  clause.  The  trustees 
ire  five  in  numoer,  the  widow  herself  being  one.  She 
rap|>ort8  the  application,  but  the  other  four  trustees, 
'^^inst  whom  not  one  word  can  be  said,  oppose  it ; 
they  say  that  they  have  considered  the  circumstances, 
m  that  in  the  exercise  of  an  honest  discretion  they 
bare  come  to  the  conclusion  that  it  is  not  fit  and 
r>n>per  Uiat  they  should  apply  the  income  or  any  part 
of  it  at  present  and  in  the  exisiting  circumstances  for 
the  maintenance  of  the  children. 

As  against  tiiis  position,  it  is  argued  in  support  of 
the  ^>plication  that  there  is  manifested  in  the  clause  a 
tnist,  which  must  be  executed,  and,  admitting  that 
there  is  some  discretion  vested  in  the  trustees,  it  is 
^  that  this  is  a  discretion  which  th^  must  all 
exercise,  and  that  if  they  do  not  agree,  as  m  this  case, 
n  ezercistng  it,  the  court  must  exercise  it  in  titieir 
^iaoe. 
Now  a  similar,  indeed  almost  identical,  clause  came 
Kfore  the  Court  of  Appeal  in  WiU(m  v.  Turner,  The 
xyint  in  that  case  was  as  to  the  liability  of  a  father  to 
ifloonnt  for  income  which  be  had  received  from  trus-* 


tees.  The  father  had  unduly  obtained  from  the  son  a 
gift  of  the  corpw  of  the  property,  which  was  set  aside, 
and  he  had  to  account  for  what  had  been  thus 
received,  and  the  question  was  whether  he  was  to 
account  also  for  the  income.  The  trustees,  without 
exercising  any  discretion  in  the  matter  whatever,  had 
paid  over  the  whole  of  the  income  to  the  father,  and 
the  Court  of  Appeal,  affirming  Bacon,  Y.C,  held  that 
the  father  must  account  for  the  income.  The  exact 
point  of  the  case  was  that  the  trustees  had  not  exer- 
cised their  discretion,  and  consequently  that  it  was  a 
wrongful  payment  on  their  part,  and  that  the  father, 
beinff  privy  to  it  and  having  received  the  monev, 
was  bound  to  account.  But  the  Master  of  the  BoUs 
dealt  with  the  clause  critically,  and  expressed  his 
opinion  that  the  trustees  were  not  bound  to  apply 
any  part  of  the  income  for  the  maintenance  of  the 
son.  Ldndley,  L.J.,  also  examined  the  clause  with 
care,  and  he  said,  **  It  runs  in  tbis  way,  reading  it 
shortly,  it  declared  that  the  trustees  should  (so  far 
it  looks  like  a  trust),  after  the  decease  of  the  wife, 
apply  the  whole,  or  such  part  as  they  should  think 
fit,  of  the  annual  income  for  or  towards  the  main- 
tenance of  the  children.  Let  us  see  how,  under  these 
words,  apart  from  authority,  it  could  be  said,  consis- 
tently with  the  language,  that  it  was  the  duty  of  the 
trustees  to  apply  any  part  of  i^iis  fund  to  maintain 
the  children.  I  think  it  would  be  doing  violence 
to  the  language  to  say  that  this  was  a  trust  obliging 
the  trustees  so  to  apply  the  fund,  and  if  it  were  not 
for  authority  I  shomd  be  content  to  stop  there,  and 
say  I  cannot  so  read  this  clause"  (22  Ch.  D.,  at 
p.  527).  Then  he  examined  the  authorities,  and  came 
to  the  conclusion  that  I  have  already  stated. 

Now  I  do  not  understand  that  the  Court  of 
Appeal  in  Wilson  v.  Turner  intended  to  overrule  the 
decision  of  the  Court  of  Appeal,  to  which  the  same 
Master  of  the  Bolls  was  a  party,  in  Tempest  v.  Lord 
Camoys,  31  W.  B.  326,  21  Ch.  D.  571,  which  was 
decided  a  few  months  before.  That  case  has  a  bear- 
ing on  that  whidi  I  now  have  to  decide.  There  the 
court  held  that  the  case  was  one  of  mixed  trust  and 
power,  and  Ibat  there  was  an  obligation  on  the  part 
of  the  trustees  to  lay  out  the  funds  in  their  hands  in 
the  purchase  of  real  estate,  but  that  they  had  a 
discretion  in  regard  to  the  time,  manner,  and  circum- 
stances in  which  this  trust  was  to  be  executed.  The 
short  facts  were  that  one  of  the  trustees  proposed  to 
buy  a  particular  estate,  and  insisted  upon  it;  the 
other  trustee,  as  I  held,  in  the  exercise  of  an  honest 
opinion,  said  that  he  did  not  think  it  was  proper  to 
buy  that  particular  land.  Here  the  trustees  were 
differing  in  opinion  as  to  the  exercise  of  their  discre- 
tion. I  held,  and  the  Court  of  Appeal  affirmed  me, 
that  the  court  would  not  control  tne  exercise  of  the 
discretion  by  the  trustee  who  refused  to  buy  the 
land.  The  trustee  there  who  dissented  did  not  take 
up  the  position,  '*  I  will  not  look  into  this  matter  at 
aU ;  I  wiU  not  lay  out  the  money  in  the  purchase  of 
land  "  ;  but  he  said,  *'  WiUing  as  I  am  to  execute  the 
trust,  I  say  that  this jparticum'  purchase  is  not  a  fit 
and  proper  one."  That  being  honestly  done,  the 
court  declined  to  interfere  witib.  his  discretion.  In 
the  earlier  case  of  Tempest  v.  Lord  Camoys,  21  Ch.  D. 
576n.,  there  was  a  power  given  to  the  trustees  in 
their  absolute  discretion  to  execute  a  lease.  It  was  a 
power  in  terms,  but  Lord  Cairns,  L.C.,  on  reading 
the  whole  wQl,  came  to  the  conclusion  that  it  was  a 
power  vested  in  them  for  the  purpose  of  giving  effect 
to  the  general  scheme  that  was  found  in  the  will, 
and,  consequently,  it  was  obligatory  upon  them  to 
execute  it.  That  would  seem  merely  in  point  of  lan- 
guage to  be  a  pure  power  and  discretion. 

Now  I  think,  as  I  have  said,  that  in  Wilson  v.  Tur- 
ner  the  Court  of  Appeal  did  not  mean  to  lay  down  the 
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on  that  in  legard  to  such  a  oUiue  as  I  have 
if  ore  me  there  was  not  a  dnty  to  be  p^ormed  by 
the  trustees,  they  had  not  considered  the  case  of  the 
trustees  saying,  **  We  will  have  nothing  to  do  with 
the  maintenance  of  the  children,  and  we  will  not  iake 
into  consideration  the  circumstances  of  the  case.*' 
Therefore,  the  observations  of  the  judges  must  be 
taken  to  be  addressed  to  the  peuticular  point  that 
they  had  before  them,  and,  as  I  have  said,  it  was  a 
case  in  which  the  trustees  had  exercised  no  discretion 
whatever.  If  I  were  to  take,  however,  the  Iknguage 
used  there  literally,  the  result  would  be  that  I  must 
decide  this  case  in  favour  of  the  four  trustees.  If,  on 
the  other  hand,  the  correct  view  is  that  there  is  an 
obligation  to  entertain  the  question,  and  a  duty  to 
consider  the  matter,  and  then  a  discretion  arising  in 
the  execution  of  the  duty,  then  I  may  inquire  whether 
the  trustees  are  acting  honestly  or  not  in  the  dis- 
charge of  their  duties,  and  I  may  say  here  at  once 
that  I  do  not  see  the  slightest  ground  for  imputing 
a^^thinff  like  a  breach  of  duty  to  the  four  trustees. 
[Ula  loraship  here  reviewed  the  position  taken  up  by 
the  four  trustees,  and  enumerated  the  circumstances 
by  which  they  were  guided  in  the  exercise  of  their 
discretion,  bong  shortly  the  nature  of  the  provision 
made  by  the  will  for  the  mother  and  children,  the 
suitable  maintenance  which  the  children  were  in  fact 
receiving  from  their  motiier,  and  the  expediency  of 
keeping  the  fund  for  the  expenses  of  the  years  after 
childhood,  and  continued :— -]  The  trustees  have  no 
ill-feeling  towards  the  lady  nor  towards  her  husband 
as  far  as  anything  is  disclosed  on  ihe  evidence :  they 
have  taken  all  the{  oiroumstanoes  into  consideration, 
and  they  say  further,  '*  It  is  our  duty,  in  exeontinff 
this  trust  or  power,  whatever  the  court  chooses  to  cafi 
it,  to  have  rej^ard  to  the  interests  of  the  children,  and 
we  think  this  application  is  not  made  in  their  in- 
terests. '  *  [His  loidship  here  considered  the  correspon- 
dence prior  to  the  summons,  and  in  particular  a  letter 
of  the  stepfather's,  which  he  said  was  not  improperly 
characterized  as  the  kev  to  tiie  matter,  and  in  his 
lordship's  view  showed  that  the  money  was  not  really 
wanted  for  the  maintenance  and  education  of  the 
infants.    His  lordship  proceeded : — '] 

I  come  to  the  conclusion,  then,  that  the  four  trustees 
have  acted  honestly  and  prudently.  They  do  not 
say  they  will  not  exercise  the  power.  On  the  con- 
trary, ihej  say  they  will  when  the  circumstances 
require  that  something  should  be  allowed  for 
the  maintenance  and  education  of  the  children,  and 
they  contemplate  hereafter  doin^  so.  They  will 
then  consider  the  circumstances  ana  mike  a  just  and 
proper  allowance. 

I  think  I  am  not  in  a  position  as  a  matter  of  law  to 
overrule  their  discretion,  but  Mr.  Farwell  in  his 
ingenious  reply  tried  to  sever  the  different  points, 
and  to  make  out  that  somehow  or  otiier,  there  being  a 
discretionary  power  which  had  not  been  exercised  (it 
is  a  curious  argument),  the  court  would  exercise  it  in 
the  place  of  the  trustees.  I  think  it  is  right  to 
express  my  opinion  that,  supposinff  that  argument  to 
be  well  founded,  and  that  the  £soretion  has  now 
passed  to  the  court  and  it  is  exercisable  by  the  judge 
sitting  here,  I  do  exercise  the  discretion  adversely  to 
the  application.  I  think  that  I  need  say  no  more, 
except  that  the  application  fails. 

Summons  dismissed. 

Solicitors  for  the  applicants  and  the  defendant 
Mrs.  Hickley,  Clotves,  Hickleyj  &  SteuMzrd, 

Solicitors  for  the  other  defendants,  Wilson^  Brtstaws 
&  Carpmad.  ' 


In  re  Bbookb. 
Bbooke  v.  Bbooke.  (a.) 

WiU — Construction— Devise  to  trustees — Directum  topaxf 
debts — Legal  estate, 

A  testatrix,  after  directing  her  debts  to  be  paid  ly  htr 
executors,  devised  real  estate  to  them  upon  trusts  whick^ 
apart  from  the  above  direction,  would  have  carried  t&e 
legal  estate  to  the  cestuis  que  trustent. 

Held,  that  the  executors  took  the  legal  estate. 

Creaton  v.  Greaton,  5  W.  B.  123,  3  8m.  &  Q.  386; 
Spence  v.  Spence,  10  W.  R.  605,  12  C.  B.  K.  8. 199; 
and  Marshall  v.  Gingell,  31  W.  B.  63,  21  Oh.  D.  790, 
discussed  and  followed. 

Summons. 

By  her  will,  dated  the  2l8t  of  April,  1875,  a  testa- 
trix who  died  on  the  28th  of  April,  1875,  after  diieafc- 
ing  ber  just  debts  and  fungal  and  testamentaiy 
expenses  and  legacies  to  be  paid  by  her  exeraion 
thereinafter  named,  and  after  bequeathing  certain 
legacies,  devised  and  bequeathed  her  messuage,  Ko. 
4,  Boyal-crescent,  with  the  appurtenances,  tog^her 
with  the  furniture,  plate,  &c.,  and  other  household 
effects  therein,  at  her  decease  unto  her  sons,  Haoiy 
Brooke  and  William  John  Brooke,  their  heirs,  execa- 
tors,  and  administrators  respectively,  upon  trust  to 
permit  the  said  Henry  Brooke  to  occupy  and  enjoy 
the  same  for  his  life,  and  from  and  after  his  dacesae 
to  stand  jxMsessed  thereof  upon  trust  for  all  and 
every  one  or  more  of  the  child  or  children  of  the  nd 
Henry  Brooke  as  he  should  by  deed  or  will  appoint; 
and  in  defoult  of  such  appointment  in  trust  tor  all 
and  every  his  children  and  child  who,  being  sons  or  a 
son,  should  live  to  attain  the  age  of  twenty-one  years 
or,  being  daughters  or  a  daughter,  should  attain  that 
age  or  marry,  in  equal  shiures  as  tenants  in  common; 
and  in  default  of  such  children  or  child  npon  stmilu 
successive  trusts  for  William  John  Brooke  and  his 
children  and  Blizabeth  Mary  Bawlinson  and  her 
children ;  and  if  there  should  be  no  such  children  the 
testatrix  directed  the  messuage,  furniture,  and  house- 
hold effects  to  sink  into  and  form  part  of  her  resida- 
ary  real  and  personal  estate  thereinafter  devised  and 
bequeathed.  And  after  giving  a  power  of  leasing  to 
the  persons  for  the  time  being  entitled  under  the 
trusts  of  her  will  to  the  use,  occupation,  and  enjoy- 
ment of  the  said  messuage,  the  testatrix  devised  and 
bequeathed  her  residuary  real  and  personal  estate 
unto  and  to  the  use  of  Henry  Brooke  and  to  Ernest 
Wallace  Booke  (thereinafter  called  her  trustees),  theic 
heirs,  executors,  administrators,  and  assigns  resgeo- 
tively,  upon  trust  for  sale,  and  appointed  Henrr 
Brooke  and  Ernest  Wallace  Booke  trustees  of  her  wiu 
and  Henry  Brooke  and  William  John  Brooke  exeen- 
tors. 

Henry  Brooke  having  died  in  November,  1892, 
without  making  any  appointment,  and  leaving  two 
infant  children  still  unmarried,  the  question  arose 
whether,  on  the  construction  of  the  aoove  will,  ikt 
remainder  to  his  children  was  a  legal  contingent  re- 
mainder, and  therefore  failed  for  want  of  a  freehoM 
to  support  it,  or  whether  it  was  equitable  and  sap- 
ported  by  the  legal  estate  in  the  devisees  in  tzosL 
The  point  was  raised  by  originating  summons,  no 
objection  being  taken. 

C.  E,  E.  Jenkins,  for  the  children. — ^The  direotkB 
to  pay  debts  is  sufficient  to  give  the  l^gal  estate  to 
the  devisees  in  trust :  Creaton  v.  Creoion,  5  W.  B. 
123,  3  Sm.  &  G.  386 ;  Bpcnce  v.  /Spence,  10  W.  B.  605, 

(o.)  Eeported  by  G.  Eowlahd  Alston,  Esq,,  Bar- 
rister-at-Law. 
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12  0.  B.  N.  8.  199;  Marshall  ▼.  GingeU,  31  W.  E. 
63, 21  Cai.  D.  790.  Again,  the  devise  and  bequest  of 
the  house  and  chattels  together,  the  power  of  leasing 
ffyfanding  to  both,  shows  that  the  devisees  in  trust 
take  the  legal  estate. 

B,  B,  BogerSf  for  the  trustees  of  the  residue. — The 
lastpoint  is  answered  by  Forth  v.  Chapman,  1  P.  Wms. 
663,  Tudor's  Gonv.  Gases,  682,  and  Baker  v.  White, 
23  W.  B.  670,  L.  B.  20  Eq.  166.  As  to  the  first  point, 
there  is  no  case  where  a  charge  of  debts  has  of  itself 
been  hdd  sufficient  to  give  devisees  in  trust  the  legal 
fee.  In  the  three  cases  cited  the  trustees  took  a 
hmited  estate  apart  from  the  charge  of  debts. 

(^an%  J, — ^The  question  is  whether,  on  the  true 
ooDstnoticn  of  the  will,  Henry  Brooke  and  William 
John  Brooke  took  the  legal  estate   in  fee  simple 
mthemeflsnageNo.  4,  Boyal-cresoent,  spedfically-de- 
vised.    If  they  did,  the  contingent  remainders  to  the 
cfaSdren  of  John  Brooke  are  valid ;  if  they  did  not, 
the  estates  of  the  children,  benig  limited  by  way  of 
legal  contingent  remainders,  have  failed  to  take  offect 
aoeording  to  the  role  established  by  Festmg  ▼•  AUm, 
12  M.  &  W.  279,  and  the  gift  to  the  infants  has 
iuled.   In  deteixnining  the  question  I  am  bound, 
aoeording  to  the  judgment  of  James,  L. J.,  in  OunUffe 
T.  Brtmdier,  3  Gh.  D.  393,  25  W.  B.  Dig.  339,  to  con- 
strae  the  will  as  it  stands  without  regard  to  this 
feudal  role,  notwithstanding  that  it  is  not  adopted  in 
eqm^wlien  the  legal  fee  is  vested  in  trustees;  and 
Botwitfastandinff  thatit  defeats  the  testator's  intention, 
aod  oneht,  in  tiie  opinion  of  eminent  judges,  to  have 
heea  abolished  long  ago  (see  the  judgment  of  Sir 
George  Jessel,  M.B.,  in  the  same  case,  at  p^  399),  and 
has  beea  at  last,  to  a  great  extent,  abolished  by 
statute,  which,  however,  does  not  reach  back  to  the 
win  of  this  testatax  (see  the  statute  40  &  41  Vict. 
c  33).    On  this  will  one  point  is  quite  dear:  the 
deriaeei,  H.  Brooke  and  W.  J.  Brooke,  take  in  the 
qtedficaDy-devised  messuage  either  the  entire  legal 
edate  in  fee  simple  as  joint  tenants  or  tiiey  take 
Qothing  at  all,  being  mffl^a^  conduit-pipes  to  carry 
the  le^  estate  to  Henry  Brooke  and  his  children. 
There  is  no  intermediate  position  adnussible ;  they  do 
not  take  a  partial  interest  in  the  leeal  fee.    For  the 
Bab  of  deuness  I  may  treat  the  will  as  consisting  of 
three  parts— first,  the  direction  to  the  executors  at  the 
b^izmiog  of  the  will ;  secondly,  the  specific  devise 
and  bequest  of  fnndture  and  diattels ;  and  thirdly, 
the  rasidiiary  devise  and  bequest.     The  residuary 
Mae  and  bequest  is  made  **  unto  and  to  the  use  of 
my  "ud  son  H.  Brooke  and  to  Ernest  Wallace  Booke, 
henbafter  called  my  said  trustees,  their  heirs,  exe- 
enton,  administrators,  and  assigns  respectively,  upon 
troat"  for  sale  and  conversion.    After  dedazing  the 
koefteial  trusts  of  the  proceeds  of  sale  and  conversion 
the  testatrix  expressly  appoints  these  two  persons 
tnistees  of  her  wul,  and  appoints  her  sons,  H.  Brooke 
ud  W.  J.  Brooke,  her  executors.    On  this  third  part 
o!  the  will  it  is  unquestionable  that  the  legal  estate  in 
^  irea  devised  to  the  tmstees  named  upon  duly 
CQoatituted  trusts  in  the  modem  sense  of  the  term. 
There  was,  however,  a  question  whether  the  legacies 
previoDflly  given  by  the  will  were  char^;ed  on  the 
i^naiy  realty.     This  question  was  decided  in  the 
«ffiimaiive  in  In  re  Brooke,  24  W.  B.  959,  3  Gh.  D.  630. 
The  decision  turned  on  the  rule  established  by  OreviUe 
T.  Brwme,  7  W.  B.  673,  7  H.  L.  Cas.  689,  which  was 
^  to  apply,  notwithstanding  the  direction  to  the 
czttutors  at  the  beginning  of  &e  wilL 

I  torn  now  to  the  specific  devise,  dealing  with  it, 
for  the  moment,  without  reference  to  the  direction  to 
the  executors.  The  testatrix  thereby  devised  and 
l^mathed  the  messuage  and  the  impurtenances, 
viUi  the    furniture    and   other    specified   chattels 


therein,  unto  her  sons,  H.  Brooke  and  W.  J.  Brooke, 
their  heirs,  executors,  and  administrators  respectively^ 
upon  trust  (in  efiBsct)  to  pepnit  H.  Brooke  to  occupy 
and  use  ihe  same  during  his  life,  and  from  and  after 
his  decease  to  stand  possessed  thereof  for  his  children 
as  he  should  appoint^he  made  no  appointment — and 
in  default,  in  trust  for  his  children  who,  being  sons, 
should  attain  twenty-one  or,  being  daughters,  should 
attain  that  age  or  previously  marry,  with  limitations 
over,  all  of  whidh  are  expressed  in  the  same  form — 
vi2.,  upon  trust  or  in  trust.    No  active  duties  in 
regard  to  the  messuage  are  in  express  terms  imposed 
upon  the  devisees,  the  two  sons.    It  ia  dear  that  to 
this  specific  devise,  still  treated  as  standing  alone,  the 
rule  had  down  in  Dooy,  Biggs,  2  Taunt.  109,  and 
established  by  subsequent  authorities,  would  apply, 
and  that,  notwithstanding  the  employment  of  t&e 
term  '*  trust,*'  the  devisees,  the  sons,  would  be  mere 
conduit-pipes,  and  the  legal  estate  would  pass  to  H. 
Brooke  for  Ufe,  with  a  contingent  remainder  to  his 
children.    The  term  "  trust"  would  be  read,  not  in 
its  modem  sense,  but  in  the  old  sense  in  which  it  was 
understood  before  and  in  the  Statute  of  Uses  (27 
Bten.   8,   c.    10),  which  admitted  of   no   difiference 
between  '<  uses  "  and  *'  trusts."    The  statute  itself,  as 
has  often  been  observed,  does  not  of  its  own  force 
apply  to  wills,  the  Statute  of  Wills  having  been  sub- 
sequently passed  (see,  for  UMtenoe,  In  re  Tanque/roiy^ 
WiUaume,  30  W.  B.,  at  p.  803,  20  Gh.  D.,  at  p.  478), 
but  testetors  are  at  Uber^  to  employ  the  nMwhimny 
of  the  statute  for  the  purpose  of  manifesting  their 
intention.    To  take  familiar  illustrations — a  devise  to 
the  use  of  A.  and  his  heirs  in  trust  for  B.  and  his 
heirs  passes  the  legal  estate  to  A.  in  fee ;  a  devise  to 
A.  and  his  beirs  to  the  use  of  B.  and  his  heirs,  or  in 
trust  for  B.  and  his  heirs,  passes  the  legal  estate  in 
fee  to  B.,  there  being  no  duties  to  be  peorformed  by 
A.  requiring  that  the  legal  fee  should  remain  in  him ; 
but  wnen  there  are  such  duties,  as  when  the  devise  is 
to  A.  and  his  heirs  in  trust  for  a  maziied  woman  and 
her  heirs  for  her  separate  use,  the  legal  estate  remains 
vested  in  A.  for  the  protection  of  the  married  woman. 
The  will  before  me  imords  a  further  illustration ;  the 
devise  of  the  residuary  real  estete  is  to  the  ''  use  "  of 
the  persons  named  and  their  heirs  upon  trust  to  sell. 
This  clearly  shows  that  the  legal  estete  was  intended 
to  be  taken  by  them,  and  for  two  reasons — ^first,  the 
employment  of   t^e  word  use;    and  secondly,  the 
execution   of    the   duties   imposed;    either   of  the 
reasons  is  sufficient. 

On  the  other  himd,  the  specific  devise,  taken  apart 
from  the  rest  of  the  will,  carries  the  legal  estete  to 
the  apparent  cestuis  que  irustent.  At  the  end  of  the 
specific  devise  the  testetrix  confers  a  power  to  lease 
the  messuage  with  the  appurtenances,  which,  how- 
ever, is  not  ffiven  to  the  two  sons,  but  to  the  persons 
for  the  time  Doing  entitled  '*  under  the  trusto  of  this 
my  will "  to  the  use  and  enjoyment  of  the  messuage. 
This  power  does  not  throw  much  light,  one  way  or 
the  other,  on  the  testetrix's  intention.  I  have  seen, 
in  regularly-drawn  wills  where  it  is  dear  that  the 
legal  estate  passes  to  the  trustees,  a  similar  power 
conferred  upon  the  equiteUe  tenanto  for  life.  The 
term  '*  trusts  "  in  the  clause  is  capable  of  being  taken 
in  either  of  the  senses  above  iuoioated.  It  is,  how- 
ever, not  inconsistent  with  the  view  that  the  tenante 
for  life  are  intended  to  take  merely  equiteble  intereste. 
An  argument  in  support  of  the  contention  that  the 
son  Henry  and  his  children  teke  merely  equiteble  in- 
tereste was  founded  upon  the  bequest  of  the  chattels 
in  the  house  being  combined  with  the  gift  of  the 
house  itself.  But  this  argument  is  disposed  of  by 
Baker  v.  White  and  Forth  v.  Chapman,  It  was  part 
of  the  same  argument  that  the  leasing  power  extended 
to  the  chattels  by  reason  of  the  word  **  appurten- 
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aiices,**  bat  the  same  word  oconn  in  the  devise  itself 
in  reference  to  the  messuage ;  and  if  it  is  necessary  to 
express  an  opinion  on  the  point,  my  opinion  is  that 
the  diattels  are  not  included  in  the  power. 

I  am  now  brought  to  consider  the  effect  of  the 
direction  at  the  begmnine  of  the  will.  It  is  a  direc- 
tion that  the  testatrix's  debts  and  general  and  testa- 
mentaiy  expenses,  and  the  legacies  bequeathed  by  the 
will,  shall  be  paid  *'  bv  my  executors  hereiziafter 
named,"  and  the  critical  question  is,  What  effect  this 
direction  has  upon  the^  specific  devise  made  to  the 
pcnrsons  afterwards  ap^inted  executors?  It  is  ad- 
mitted that  this  direction  is  sufficient  to  charge  the 
spedficaU^-devised  realty  with  the  debts,  expenses, 
and  le£[acie6  directed  to  be  paid.  For  the  trustees  of 
the  residuary  estate,  who  ctiEum  that  the  s^edficalljr- 
devised  messuage  has  fallen  into  the  residue,  it  is 
contended  that  the  direction  has  no  further  operation. 
For  the  children  it  is  contended  that  the  dii^ction  is 
sufficient  to  show  that  the  testatrix  intended  the  legol 
estate  in  the  messuage  should  remain  with  the  de- 
visees, tiie  executors,  for  tiie  performance  of  the 
duty  imposed  on  them  of  making  the  payments.  For 
the  clularen  three  authorities  were  principally  relied 
on: — Oreaton  v.  Creaion,  Spence  y,  Spence,  and  Mar- 
ahM  V.  GingeU.  For  the  trustees  of  the  residue  it 
was  pointed  out  that  in  all  these  cases  there  was  no 
question  that  the  devisees  took  at  least  some  legal 
estate  in  the  realty  devised,  and  it  was  contended 
that  the  effSsct  of  these  authorities  was  limited  by  that 
circumstance. 

It  is  necessary  to  consider  these  authorities  shortly 
with  a  view  to  extract  from  them  the  principle  upon 
which  they  are  founded.    In  OrtaUm  v.  CriaUm  the 
subject  of  the  devise  was  copyhold,  to  which,  of 
course,  the  machinery  of  the  Statute  of  Uses  could 
not    possibly   be    applied   (see    Baker    v.     White). 
The  will,  made  in  1818,  contained  a  direction  that 
tiie  testator's  debts  and  funeral  and  testamentary 
expenses  should  be  paid,  but  without  stating  in  terms 
by  whom  the  payments  were  to  be  made.    The  will 
^en  proceeded  to  devise  the  copyholds  to  three  per- 
sons named,  who  were  also  appointed  executors,  and 
the  survivors  and  survivor  of  them  and  the  heirs  of  the 
survivor  upon  trusts  (in  effect)  for  the  lives  of  certain 
beneficiaries,  and  the  survivor,  and  from  and  after 
the  decease  of  such  survivor  the  will  contained  direct 
devises  over,  the  form  employed  being  *'  I  give  and 
devise."    The  real  difficulties  in  the  case  arose  from 
tins   partial   declaration   of   trust,  which   did   not 
exhaust  the  customary  estate  of  inheritance  in  the 
copyholds,  and  from  the  form  of  the  gift  over,  but 
the  Vice-chancellor  found  in  the  direction  for  pay- 
ment of  the  debts  sufficient  sround  for  surmounting 
these  difficulties,  and  held  that  the  three  executors 
and  devisees  took  the  legal  estate  in  the  whole  of  the 
customary  estate  of  inheritance.    His  decision  was 
followed  by  the  Court  of  Common  Pleas  in  Spence  v. 
Spence,    In  that  case  the  testator  by  his  will,  made 
after  January,  1838,  directed  payment  of  his  debts 
and  funeral  and  testamentary  expenses  by  his  execu- 
tors, and  devised  to  the  persons  afterwards  appointed 
his  executors  all  his  real  estate  in  trust  to  pay  the 
rents  to  his  son  Jonathan  for  life,  and  '*  from  and 
immediately  after  his  death "  in  trust  for  the  right 
heirs  of  his  said  son.    It  was  held  that,  by  reason  of 
the  direction  to  pay  debts,  the  executors  and  devisees 
took  the  legal  estate,  and  that  the  son  took  merely  an 
equitable  estate  in  fee.    In  his  judgment  Willes,  J., 
stoted  that  he  was  far  from  saying  that  the  words 
'*  in  trust "  would  alone  have  the  effect  of  giving  the 
legal  estate  to  the  trustees  (meaning  the  devisees,  also 
executors),  but  he  went  on  to  say  that  those  words 
were,  at  all  events,  conststent  with  the  legal  estate 
being  entirely  vested  in  them.    He  then  observed 


that  there  was  nothing  by  implication  showing  that 
they  were  to  take  any  less  estiU»,  and  that  the  direc- 
tion to  pay  the  debts  by  implication  showed  the  con- 
trary.    The  consequence  was,  as  he  said,  that  they 
took  power  over  all  the  property  for  the  puipose  d 
enabling  them  to  pay  the  debts,  and  they  would  onlj 
have  that  power  by  allowing  them  to  take  the  legil 
fee.    These   observations  are  very  pertinent  to  the 
will  before  me.      In  MarahaU  v.  QingdL  1^  testator 
by  his  vdll,  made  in  1838,  after  directing  his  debts  to 
be  paid,  without  saying  by  whom,  devised  a  freehold 
farm  to  four  persons,  afterwards  appointed  executoTs, 
their  heirs  and  assigns  upon  trust  (in  effect)  for  Ins 
daughter  during  her  life  for  her  separate  use,  and 
from  and  after  her  decease  upon  tr^t,  and  he  ga?e 
and  devised   the  farm  to  her  children.      Kay,  J., 
followed   Oreaton  v.   Oreaion  and  Bpenee  v.  Spmct, 
although    he   observed   that  tiie    latter    was  tiw 
strongest  case  on  the  subject.     Although,  then,  ii 
these  three  cases  the  devisees  dearly  took  the  legal 
estate  for  the  purposes  of  the  partial  express  tnai^ 
which    were    not   commensurate    with    the    fee  or 
customary  estate  of  inheritance,  I  think  that  this  cir- 
cumstance did  not  form  the  ground  of  the  deoisiofu: 
and  that  the  principle  to  be  extracted  from  them  is  to 
be  found  in  the  direction  to  pay  debts.    Applying, 
then,  these  authorities  to  the  wul  before  me,  I  hold 
that  the  diiection  to  pay  debts  is  sufficient  to  shov 
that  in  the  specific  device  to  her  two  sons  and  their 
heirs  in  trust  for  her  son  Henry  and  his  children,  t^ 
testatrix    did   not   mean    to   avail    hersdf   of    tbe 
machinery  of  the  Statute  of  Uses,  or  to  make  tkeai 
mere  conduit-pipes  of  the  legal  estate ;  but  thai,  oo 
the   contrary,    she    intended   that  the  legal  ertate 
should   pass  to,  and   not  through,  them    in  Inst 
according  to  the  modem  significataon  of  the  tern 
**  trust."    The  result,  then,  is,  that- the  estates  of  tbe 
cluldrai  are  equitable,  and  have  not  failed. 

Solicitors,  Robinson,  Preston,  &  Stow,  for  Eook€  k 
Coker,  Bath. 
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Boss  V,  Woodford,  (a.) 

Practice — Evidence — Oommiseion  to  take  evidence  abread 
— Special  examiner  —  Defendant,  application  by— 
R.  S.  C,  1883,  ord.  37,  r.  5. 

The  court  is  more  favourable  to  an  applioation  ijf  • 
defendant  resident  abroad  to  have  his  evidence  im  ik 
action  taken  bv  commission  or  special  examiner  ta  tM 
country  where  he  resides^  than  it  is  to  similar  applioatiau 
by  plaintiffs  resident  abroad  suing  in  the  jurisdidim, 
the  principles  applicable  in  the  two  cases  being  den^ 
different. 

Motion. 

This  was  a  motion  by  the  defendants  in  the  above- 
named  action,  who  were  husband  and  wife,  adiu: 
that  the  evidence  of  themselves  and  others  mi^t  l« 
taken  by  commission  or  special  examiner  m  tbe 
Transvaal,  where  the|V  now  resided.  An  eraimnff 
was  asked  for  at  the  hearing  as  being  leas  erpmstn 
than  a  commission. 

The  action  was  to  enforce  the  legal  title  wlndk 
the  plaintiff  set  up,  and  appeared  to  theco^uijrtai 
facie  entitled  to  enforce,  to  certain  shares  in  a 
company  in  the  Transvaal.  The  plaintiff  alleged  that 
the  defendants  had  agreed  to  transfer  the  nares  to 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Banttter-at- 
Law. 
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himtbsolatelj,  the  defendants  that  the  transfer  was 
to  be  by  way  of  security  only. 

Both  p]fl]ntiff  and  defendants  were  resident  in 
Enj^and  when  the  writ  was  issued,  and  the  writ  was 
germ  on  the  defendants  here,  but  the  court  found 
tiiat  the  defendants  had  not  left  the  country  in  order 
to  escape  apiMaring  at  the  trial  of  the  action.  The 
defeodant  husband  was  *an  American  dtizen  of 
imerican  domicil,  with  his  home  in  the  Transraal. 

Statements  of  claim  and  defence  had  been  deUvered 
and  iflsae  joined.  The  action  was^  down  for  trial  as 
a  witnen  action,  but  after  it  was  set  down  the  plaintiff 
unendedhia  statement  of  ohdm,  alleging  fraud  and 
fluarepresentation.  At  the  date  of  the  notice  of 
motioathe  action  was  shortly  to  come  on  for  hearing. 

Byrne,  Q.C.,  and  E.  A,  Oeare,  for  the  defendants. 

Farvfdl,  Q.C,  and  J.  E.  C,  Munro,  for  the  plaintiff, 
opposed  the  application  on  the  ground  of  delay  and 
ezpeoee,  and  submitted  that  the  case  was  one  in 
viudi  it  was  of  essential  im^rtanoe  that  the 
defeDdanis  should  be  seen  in  the  witness-box. 

Tbe  cases  of  Coch  v.  Alkock,  36  W.  B.  747,  21 
as.  D.  1,178;  He  Boyes,  30  W.  B.  812,  20  Ch.  D. 
760;  3?ad*»  ▼.  BasseU,  32  W.  B.  70,  25  Ch.  D.  21,  at 
p.  29;  Armour  ▼•  Walker,  32  W.  B.  214,  25  Ch.  D. 
673;  and  BerdanY.  Qreenwoody  20  Ch.  D.  764  n.,  at  p. 
T68,  were  dted  in  argument ;  but  no  case  of  a  similar 
Hiplication  by  defendants. 

An  o&r  was  made  during  the  hearing  on  behalf  of 
theplaintiff  to  provide  the  expenses  up  to  £200  of 
the  defendants'  journey  to  England,  but  was  rejected 
as  inadequate. 

Chutt,  J.,  said  that  the  court  must  be  satisfied 
tbat  the  application  was  made  honA  fide,  and  not 
vith  a  riew  to  embarrassing  the  plaintiff  in  his  suit. 
His  lordship  was  satisfied  on  the  evidence  as  to  the 
iou  jides  of  the  application  here.  The  main  eround 
(or  it  was  the  amendment  of  the  statement  of  claim 
jut  before  the  time  for  trial  by  adding  allegations 
of  fiand  and  misrepresentation. 

The  defendants'  case  was  that  the  transfer  of  the 
ihaies  waa  made  in  pursuance  of  an  oral  agreement ; 
whattiiat  agreement  was,  was  in  issue.  For  the  plaintiff 
tlwe  was  urged  the  great  importance  of  seeing  wit- 
Besses  in  open  court  when  there  was  likely  to  be,  as 
in  this  case,  a  conflict  of  testimony ;  but  that  was  not 
the  point  he  had  to  decide.  The  point  was  whether, 
by  lefosing  the  defendants'  application,  his  lordship 
vas  to  compel  the  defendants  either  to  give  up  the 
case  or  come  over  here  at  great  expense  and  inoon- 
^voiaice  to  attend  the  trial  P  The  court  wanted  a 
<<>nig  case  where  a  plaintiff  residing  abroad  asked 
^  a  commission  to  take  his  evidence  abroad.  He 
ned  here,  and  should  himself  come  into  court.  It 
VIS  Tery  different  with  a  defendant  lawfully  resident 
oat  of  tiie  jurisdiction.  The  court  would  exercise  its 
'ivcretion  wrongly  if  it  applied  to  him  the  principles 
properly  applicalue  to  a  fuaintiff.  The  present  case 
VIS  one  in  which  the  defendants  were  entitled  to  be 
»&xL  His  lordship  was  fully  alive  to  the  advantages 
of  havine  the  witnesses  before  him  in  open  court,  but 
vis  mUcation  ought  not  to  be  refused.  The  plain- 
ttiPs  offer  was  not  a  fair  test  of  the  defendants'  bona 
fidei.  On  balance  of  convenience  and  in  exercise  of 
^  disoetion  which  his  lordship  ought  to  use  care- 
ra^and  judicially,  this  appeared  a  proper  case  for  a 
wgnnisaiop.  The  application  would  accordingly  be 
^uted,  the  defendants'  counsel  giving  an  under- 
^B^mg  to  proceed  with  due  diligence. 

^fplication  ctliowed. 

SoiidtocB,  Day,  But^eR,  &  Co. ;  Bum  di  Berridge. 


^iX\  Nor.  23.  28. 

BXLFIELD  i;.  BOUBKE.  (a.) 

Partnership — Arbitration  clause — Action  for  dissolution 
— Motion  to  stay  proceedings — Betum  of  premium — 
Arhitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  4— 
PaHnership  Act,  1890  (53  &  54  Vict.  c.  39),  s.  40. 

In  an  CKiion  for  dissolution  of  partnership  a  claim 
was  made  by  the  plaintiff  for  the  retwm  of  premium  paid 
by  him*  The  articles  of  partnership  contained  a  clause 
which  provided  for  the  reference  to  arbitration  of  any 
difference  **  in  regard  to  the  construction  of  any  of  the 
articles  herein  contained,  or  to  any  division,  act,  or  thing 
to  be  Tnade  or  done  in  pursuance  hereof,  or  to  any  other 
matter  or  thing  relating  to  the  said  partnership  or  the 
affairs  thereof*' 

On  a  motion  by  the  defendant  under  section  ^  of  the 
Arbitration  Act,  1889,  for  a  stay  of  proceedings  and  a 
reference  to  arbitration  oj  the  matters  in  dispute. 

Held,  that  the  arbitrators  had  power  under  the  arbi' 
tration  clause  to  award  a  dissolution  of  the  partnership 
and  the  terms  on  which  it  was  to  take  place,  and,  as  one 
of  those  terms,  to  award  the  return  of  the  premium,  or 
part  of  it ;  and  that,  therefore,  the  proceedings  in  the 
action  must  be  stayed. 

Motion. 

This  was  an  action  for  dissolution  of  the  partnership 
which  existed  between  the  plaintiff  and  defendant  in 
which  the  plaintiff  claimed  among  other  things  '*  a 
return  of  all  moneys  paid  by  the  plaintiff  by  way  of 
premium  in  respect  of  the  said  business,  or  so  much 
of  such  moneys  as  the  court  may  think  just "  and  a 
receiver.  The  articles  of  partnership  contained  a 
clause  which  provided  for  the  reference  to  arbitration 
of  any  difference  *'in  regard  to  the  construction  of 
any  of  the  articles  herein  contained,  or  to  any  division, 
act,  or  thing  to  be  made  or  done  in  pursuance  hereof, 
or  to  any  other  matter  or  thing  relating  to  the  said 
partnership  or  the  affairs  thereof." 

The  defendant  moved,  under  section  4  of  the 
Arbitration  Act,  1889,  that  all  proceedings  in  the 
action  **may  be  stayed,  the  matters  in  difference 
therein  between  the  parties  thereto  having  been  agreed 
to  be  referred  to  arbitration,  and  that  such  matters 
may  be  referred  to  arbitration  accordingly." 

Warmirtgton,  Q.C,  and  Gregory,  for  the  applicant. 
— The  court  is  not  bound  to  refuse  to  refer  the 
matter  to  arbitration  merely  because  there  is  a  claim 
for  the  return  of  premium.  Section  40  of  the  Partner- 
ship Act,  1890,  only  repeats  what  had  previously  been 
the  law — viz.,  that  the  court  has  power  to  order 
return  of  premium,  and  it  does  not  confine  that 
power  to  the  court  alone.  See  sections  35,  39,  45,  46. 
The  arbitrators  can,  under  the  arbitration  clause, 
award  a  dissolution  and  also  the  terms  of  such  dis- 
solution, and  a  return  of  premium,  or  part  of  it, 
would  naturally  come  within  such  terms :  Bussell  v. 
Bussell,  14  Ch.  D.  471,  28  W.  R.  Dig.  154 ;  Watmsley  v. 
White,  40  W.  R.  675.  There  is  nothing  in  the  Act  of 
1890,  which  affects  those  decisions,  and  no  practical 
reason  exists  for  not  referring  this  matter  to  arbitra- 
tion. 

Benshaw,  Q.C.,  and  Cann,  for  the  plaintiff. — ^The 
court  has  a  ^scretionary  power  to  stay  proceedings, 
but  will  not  exercise  it  where  a  claim  is  made  which 
the  arbitrators  have  no  power  to  deal  with  :  Joplin  v. 
PostlethwaiU,  61  L.  T.  N.  S.  629,  38  W.  R.  IMg.  10. 
In  Tattersall  v.  Qroote,  2  Bos.  &  P.  131,  Lord  Eldon 
held  that  return  of  premium  was  not  within  the 
powers  of  arbitrators  under  an  arbitration  clause 

(a.)  Reported  by  W.  A.  Q.  Woods,  Bsq.,  Barrister* 
at-Law. 
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similar  to  the  one  in  qneetion.  The  Act  of  1890  gives 
no  new  powers  to  arbitrators.  The  action  ought  not 
to  be  split  up  by  referring  to  arbitration  questions 
within  the  clause,  and  leaving  the  other  questions  to 
be  dealt  with  in  the  action :  Tumock  v.  Sartoris,  38 
W.  B.  340,  43  Oh.  D.  150.  Moreover,  the  defendant 
was  not  ready  and  willing  at  tiie  commencement  of 
the  action  to  proceed*  with  the  arbitration :  section  4 
of  the  Arbitration  Act,  1889. 

Gregory,  in  reply. — ^When  TcEttersall  v.  QrooU  was 
decided,  a  claim  for  return  of  premium  was  held  to 
be  a  question  of  fraud,  but  the  law  is  now  entirely 
altered,  and  the  question  in  cases  of  this  kind  is 
whether,  under  the  circumstances,  a  return  of 
premium  would  be  equitable:  lindley  on  Partner- 
ship, 5th  ed.,  pp.  64,  65.  The  arbitrators  will  have 
ample  iurisdiction ;  but  if  the  parties  have  agreed  to 
refer  the  consequences  of  their  contract  to  a  court 
which  cannot  award  a  return  of  premium,  they  did 
so  knowingly,  and  must  be  bound  by  it :  WiUesford  v. 
WaUon,  20  W.  E.  32,  L.  E.  14  Eq.  572.  The  defendant 
was  ready  and  willing  to  proceed  with  the  arbitra- 
tion. 

Nov.  28. — Stirlino,  J.,  after  stating  the  facts,  con- 
tinued: The  motion  is  resisted',  first  of  all,  on  the 
ground  that,  notwithstanding  the  wide  terms  of  the 
clause,  the  arbitrators  have  no  power  to  deal  with  all 
of  the  questions  raised  in  the  action.  As  was  admit- 
ted by  the  learned  counsel  for  the  respondent, 
the  clause  cannot  be  distinguished  in  substance 
from  that  which  formed  the  subject  of  discussion 
in  Buaadl  v.  BmaeU  and  WcUmaley  v.  White.  It 
was  consequently  admitted  that  under  it  the  ar- 
bitratoGB  could  settle  the  question  of  a  dissolution  of 
partnership,  and  award  that  a  dissolution  should  take 
place  if  they  so  thought  fit.  As  regards  the  appoint- 
ment of  a  receiver,  I  consider  it  to  be  settled  that 
th&t  does  not  prevent  the  staying  of  the  action  if  the 
court  thinks  fit  on  other  grounds  to  direct  it  to  be 
stayed. 

It  was  contended  that  arbitrators  have  no  power 
under  the  clause  to  award  the  return  of  the  pre- 
mium, or  any  part  of  it.  Now  on  principle  it 
seems  to  me  that,  if  they  have  power  to  award  a  dis- 
solution, they  have  also  power  to  award  the  terms  on 
which  the  dissolution  is  to  take  place.  These  terms 
are,  it  seems  to  me,  no  less  than  the  dissolution  itself, 
matters  or  things  relating  to  the  putnership  or  to  the 
a£EiEdr8  thereof,  and  if  they  have  power  to  award  the 
terms  on  which  the  dissolution  is  to  take  place,  it 
seems  to  me  they  have  power  to  take  into  considera- 
tion whether  one  of  those  terms  ought  not  to  be  the 
return  of  the  premium,  or  part  of  it.  When  the  court 
is  asked  to  dissolve  a  partnership,  it  appears  unques- 
tionably settled  by  decisions  of  the  Ck)urt  of  Appeal 
that  not  only  may  the  court  do  so,  but  it  is  bouna  to 
take  into  consideration  the  whole  of  the  drcumstanoes, 
and  to  decide  whether  the  whole  of  the  premium  or 
part  of  it  should  be  returned  or  not. 

That  rule  is  to  be  found  in  Attoood  v.  Maude, 
16  W.  E.  665,  L.  B.  3  Ch.  App.  369 ;  and  it  is  also 
stated  shortly  and  conoiselv  in  another  case  before 
the  Court  of  Appeal — ^namely,  Lyon  v.  Tweddell^  29 
W.  E.  689,  17  Ch.  D.  529.  There,  on  appeal  from 
Bacon,  Y.C,  who  decided  that  the  partnership  should 
be  dissolved,  and  that  on  taking  the  accounts  part  of 
the  premium  should  be  returned  or  should  not  be  paid, 
objection  was  made  to  the  judgment  that  it  deprived 
the  e^peUant  of  part  of  the  premium,  and  Jessel, 
M.B.,  says:  ''With  respect  to  the  second  point — 
namdy,  we  direction  which  the  Vice-Chancellor  has 
given  as  to  the  premiums,  it  is  the  duty  of  the  court, 
when  dissolvuig  a  partnership  on  equitable  grounds, 
to  decide  upoix  what  fa^  tom^  the  dissolutioti  G^6uld 


be  made.  This  has  been  treated  in  the  argument  u  a 
simple  question  of  return  of  part  of  the  prendnms. 
But  "ttiat  is  only  one  element  in  tiie  question.  It  is 
the  duty  of  the  court  to  look  at  all  the  facts,  and  do 
what  is  equitable  between  the  parties.''  And  Jtmeg, 
L.J.,  said :  *'  I  think  the  terms  of  dissolutioti  are  a 
matter  of  judicial  ^scretion  for  the  judge  who  bean 
the  cause,  and  I  do  not  feel  disposed  to  interfere  with 
the  Vice-Chancellor's  conclusion." 

Now,  if  it  be  die  duty  of  the  court,  upon  decreeing  a 
dissolution,  to  take  into  consideration  all  that  is  equit- 
able between  the  parties,  and  to  consider  under  tint 
heading  the  return  of  the  premium,  I  cannot  see  irbj 
it  is  not  equally  within  the  powers  of  an  artntzaior  so 
to  do.  It  was  said,  however,  that  the  case  of  TaJ^er- 
sail  V.  GroGte  precluded  me  from  coming  to  sock  a 
decision.  That  was  a  case  at  common  law,  and  tii^ 
declaration  set  out  the  partnership  deed,  and  in  pa^ 
ticular  a  covenant,  certainly  in  very  wide  terms,  for 
r^erring  questions  arising  out  of  the  partnership  to 
arbitration.  The  declaration  then  avecred  that  on 
the  11th  of  December,  1798,  the  co-partiaership  was 
dissolved  by  consent,  and  that  after  such  dissolntioa 
Tattersall  conceived  himself  entitled  to  a  return  of  tiw 
£420,  the  consideration  of  the  co-partnership,  and  all 
disputes  touching  the  same  were  referred  to  arbitFa- 
tion,  but  that  Tattersall  died  before  any  award  was 
made  ;  that  since  his  death  the  plaintiff,  ooncoring 
herself  to  be  entitied  to  the  said  £420  as  admimstra' 
trix,  proceeded  to  name  an  arbitrator  and  requested 
Groote  to  name  one.  The  breach  was  that  Groote 
refused  to  name  an  arbitrator,  whereby  the  pljutt^ 
was  prevented  from  recovering  by  means  of  uie  aid 
arbitration  the  said  £420  paid  as  the  oonsidpration 
of  the  said  co-partnership.  There  were  sevenl 
points  raised,  and  one  of  them  was  whether  the  qocs- 
tion  as  to  tiie  return  of  the  premium  fell  within  the 
arbitration  clause,  and  on  that  Lord  Eidon,  who 
presided  in  the  Court  of  Common  Pleas,  said:  "1 
am  clearly  of  opinion  that  the  case  is  not  witiiin  the 
articles.  See  how  it  stands.  In  oonsideratioo  ol 
£420  to  be  paid  by  Mr.  Tattersall  the  parties  agree 
to  enter  into  the  articles.  The  covenant  to  refer 
matters  to  arbitration  in  point  of  considenition  h 
sustained  by  the  payment  of  £420,  and  yet,  Ysy  virtar 
of  that  very  covenant,  it  is  now  made  a  miatter  d 
dispute  whether  the  £420  ought  to  have  been  paid  or 
not^  Courts  of  equity  will  interfere  where  irand  has 
been  practised,  and  order  the  considraation  to  ba 
returned ;  but  then  they  treat  the  articles  as  a  nuU^ 
in  consequence  of  the  fraud,  whereas  here  the  partis 
apply  to  a  court  of  law  to  enforce  a  covenant  in  &e 
iracles  because  tiiey  are  binding.  Large  as  tto 
words  are,  I  do  not  think  that  they  anw>rize  the 
demand  of  an  arbitration  on  the  point  whetfav  &e 
consideration  of  the  articles  should  have  been  paid  or 
not." 

If  that  is  right  as  a  complete  statement  of  the  kv 
applicable  to  idl  cases  dealing  with  the  leton  el 
premium,  it  certainly  would  not  be  oonsiBtei^  wilk 
the  later  decisions  in  the  Court  of  Appeal  of  J^^seA 
V.  Maude,  to  which  I  have  ref^nred,  and  Ijee  v.  A^ 
9  W.  B.  754,  7  Jur.  N.  S.  768,  becaoM  these  mm 
show  that  courts  of  equity  dio  interfere  in  eai» 
where  there  is  no  fraud  and  a  simple  diasolatioB  ^ 
partnership  is  sought  for;  but,  like  eveay  otijer 
judgment,  this  must  be  read  in  connectioii  «A 
the  facts  of  the  case,  and  when  one  looks  at  A* 
facts  in  TaUerscdl  v.  Groote  they  are  deacriy  C  '  ^ 
from  the  present  case.  It  is  dear,  first  of  A  ^ 
the  nartner^p  deed  did  not  provide,  in  the  < 
which  had  happened,  for  the  return  of  or  * 
with  the  premium ;  and  secondly,  the  part  ^^ 
was  dissolved  by  consent,  without  any  stipoli^ 
being  made  aa  to  what  wiks  to  be  done  with  m 
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pramnm.  Under  these  drcomstanoes  it  was  held  by 
kindenley,  V.C,  in  Lee  v.  P<igty  that  a  court  of 
equity  had  no  jurisdiction  to  order  a  return  of 
piemiom.  The  Yioe-Ghancellor  sa^ :  "  On  the  29th 
of  August,  therefore,  they  unconditionally  signed  the 
Dotioe,  which  was  inserted  in  the  newspap^s,  and 
dianlTed  partnership  b^r  mutual  consent.  This  was 
an  anoanditional  dissblution  by  agreement,  and  neither 
ptrtj  oonld  afterwards  enter  into  any  question  of 
wiist  the  conduct  of  the  other  had  lieen,  or  insist 
mon  his  right  adTsnel^,  such  riffht  having  been 
ftbsndoned  l^  the  unconditional  dissolntion.  Nothing 
^ipesn  as  to  what  took  place.  The  subject  of  the 
retnni  of  the  premium  might  have  been  discussed ; 
Imt  on  reference  to  the  articles  it  appears  that  no 
pronsion  was  made  on  that  subject  in  tne  event  of  an 
adrene  or  other  dissolution.  Under  these  drcum- 
itances  the  plaintifF  has  no  right  to  a  retcun  of  any 
part  of  the  premium.  In  thus  deciding  I  do 
not  depart  from  the  principle  laid  down  by  the 
Master  of  ,  the  Bolls  in  AsOe  y.  Wrighty  4 
W.  B.  764,  23  Beay.  77,  where  there  was  no 
agreetnent  to  dissolye;  but  a  bill  was  filed  insist- 
ing on  the  adverse  right,  and,  under  the  dr- 
comstaDces,  the  premium  was  apportioned."  So 
that  the  Vice-Chancellor  draws  a  distinction  between 
caaw  where  dissolution  takes  place  without  any 
itipulstion  as  to  what  was  to  be  done  with  the  pre- 
nuum  and  a  case  where  the  court  is  simply  acked  to 
duBolTe  die  partnership,  and  that  distmction  was 
recognized  by  Lord  Cainis  in  his  judmient  in  Aiwood 
V.  Maude,  £at  there  is  more  than  that.  The  recent 
Pkrtnenhip  Act,  1890,  which  I  treat  as  being  mainly, 
thoagh  not  entirely,  a  codification  of  the  law  of 
partnenhq),  recognized  on  one  hand  the  prindi^e  of 
AUDood  V.  MoAide  and  on  the  other  hand  tne  decision 
in  Ltt  1.  Page.  Section  40  provides :  "  Whero  one 
partner  has  paid  a  premium  to  another  on  entering 
into  a  partnershm  lor  a  fixed  term,  and  the  partner- 
dup  18  dissolved  oefore  the  expiration  of  that  term 
otherwise  than  by  the  death  of  a  partner,  liie  court 
may  order  the  repayment  of  the  premium,  or  of  such 
part  thereof  as  it  thinks  just,  having  regard  to  the 
terms  of  the  partnership  contract  and  to  the  leneth 
"d  thae  daring  which  uie  partnership  has  continued." 
IWe  is  the  principle  of  Aiwood  v.  Maude. 

Then  there  are  two  exceptions :  **  Unless  (a)  the 
hswhtion  is,  in  the  judgment  of  the  court,  wnoUy 
r  diiefly  due  to  the  misconduct  of  the  partner  who 
ttid  tiie  premium,  or  (6)  the  partnership  has  been 
liaaolved  by  an  agreement  containing  no  provision  for 
retnm  of  an^  part  of  the  premium.''  That  is 
xsctly  the  decision  in  Lee  v.  P€ige.  Therefore,  for 
bete  reasons  it  seems  to  me  that  the  decision  in 
'atierfollY.  Groote  does  not  stand  in  the  way  of  the 
ndosion  I  have  arrived  at  in  this  case.  It  seems 
line,  therefore,  that  the  fact  that  the  statement  of 
asks  for  the  return  of  the  premium  does  not 

ode  the  arbitrators  from  taking  the  circumstances 
|[ihe  case  into  consideration,  and,  if  they  award 

lotion,  firom  saying  what  portion  of  tiie  pre- 

I  is  to  be  retomed. 
\  lordship  also  decided  that  the  defendant  was 

r  and  willing  to  do  all  things  necessary  for  the 

Suet  of  the  arbitration  within  section  4  of  the  Ar- 

lation  Act,  1889,  and  made  an  order  simply  staying 

2|pn)ceeding8,  and  not  referring  ^e  matter  to  the 

'trators,  and  directed  that  the  costs  of  the  action 

of  the  motion  should  be  in  the  discretion  of 
arbitrators.] 

lUdtor  for  the  applicant,  the  defendant,  FrUk 


Ikatots  for  the  plaintiff,  SiahUy^  AUenhonmghf  <fc 


Chan.  Div.  )  ^       oo 

Vaughan  Williams,  J.  j  ^^^'  ^^' 

In  re  Medical  Batteby  Co.  (Limited),  (a.) 

Company — Winding  up — Charges  of  fraud  committed 
on  otUaide  public — Examination — Companies  ( Wind- 
ing-up) Act,  1890  (63  cfc  64  Vict.  c.  63),  s.  8,  sub- 
section (3). 

Section  8,  sub-section  (3),  of  the  Companies  ( Winding- 
up)  Act,  1890,  does  not  apply  to  a  case  where  charges  art 
made  against  a  company  of  having,  in  the  course  of  its 
business,  committed  frauds  upon  the  outside  public  only, 
and  not  connected  in  any  UHxy  with  the  promotion  or 
formcUion  of  the  company. 

Petition. 

The  above-named  company  was  formed  in  May, 
1889,  having  a  capital  of  £100,000,  divided  into  20,000 
shares  of  £6  each,  all  of  which  had  been  issued,  and 
were  credited  as  fully  paid  up.  A  debenture-holders' 
action  was  commencea  agamst  the  company  on  the 
26th  of  October,  1893,  and  a  receiver  was  appointed 
in  the  action  on  the  27  th  of  October  of  the  property 
comprised  in  the  debentures,  which  wero  stated  to  be 
a  charge  upon  all  the  property  of  the  company. 

On  the  30th  of  Octob^  an  order  was  made  giving 
xhe  receiver  i>ower  to  manage  the  business  of  the 
company,  and  on  the  4th  of  November  judgment  was 
given  in  the  action. 

This  was  a  petition  by  an  unsecured  creditor  for 
the  winding  up,  by  or  under  the  supervision  of  the 
court,  of  the  company,  which  was  presented  on  the 
27th  of  October,  1893. 

On  the  3rd  of  November  a  resolution  was  passed 
for  voluntary  winding  up,  and  appointing  the  same 
person  who  was  receiver  in  the  debenttu^-holders' 
action  liquidator.  The  petition  also  asked  that  an 
independent  person  should  be  appointed  liquidator  in 
the  place  of  tiie  receiver  in  the  action.  The  question 
was  whether  the  case  was  within  sub-section  3  of 
section  8  of  the  Companies  (^^^ding-up)  Act,  1890, 
which  enables  the  court,  after  a  report  by  the 
official  receiver,  to  order  the  attendance  for  public 
examination  of  a  promoter,  director,  and  officer  of  a 
company,  *'  as  to  tiie  promotion  or  formation  of  the 
company,  or  as  to  the  conduct  of  the  business  of  the 
company,  or  as  to  his  conduct  and  dealings  as  director 
or  officer  of  the  company." 

(7.  E.  E.  Jenkins,  for  the  petition. 

Eve  and  BramweH  Davis,  for  creditors,  asked  for 
a  compulsory  order  on  the  ground  that  charges  had 
been  made  against  the  company  and  its  mana^g 
director  in  the  newspapers  which  required  investiga- 
tion, and  that  an  inquiry  would  be  held  under  section 
8  of  the  Companies  (Winding-up)  Act,  1890,  if  a 
compulsory  order  wero  made. 

Macnaghten  and  T.  S.  WhUaker  also  supported  a 
compulsory  order. 

George  Elliott,  for  creditors,  HaJdenstein  {Boxall 
with  him)  for  shareholders,  and  Tanner,  for  the 
plaintiffifi  in  the  debenturo-holders'  action,  asked  for  a 
supervision  order. 

George  Henderson,  for  the  company,  said  that  the 
charges  referred  to  wero  the  subject  of  proceedings  in 
the  police  court  and  in  an  action  for  hbel,  and  wero 
not  within  the  scope  of  section  8  of  the  Companies 
(Winding-up)  Act,  1890. 

Vatjghaw  Willuhs,  J.,  after  dealing  with  the 
facts  of  the  case  made  a  compulsory  order,  and  said 

(a.)  Beported  by  V.  db  S.  Fowkb,  Esq.,  Barrister- 
at-Law« 
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in  the  course  of  his  judgment :  I  consider  it  to  be  my 
dut^  not  to  allow  the  matter  to  be  determined  by  the 
topics  of  prejudice  which  have  been  introduced.    It 
has  been  said  that  criticisms  have  been  made  in  the 
public  press  upon   the   conduct   of   the  managing 
director  of    the  company,  and   upon    the  business 
carried  on  by  the  company  which  suggest  that  the 
company  is  a  swindle,  and  that  the  managing  director 
is  the  chief  swindler.    It  has  also  been  stated  that  tiie 
result  of  these  criticisms  is  that  civil  proceedings  have 
been  taken  by  the  managing  director  against  the 
papers  in  which  the  charges  were   made,  on    the 
ground  that  the  charges  in  question  are  libellous ;  and 
that  criminal  proceedmgs  have  been  taken  against  him 
and  other  persons  connected  with  him  in  the  business 
of   the  company.     In  these  circumstances  I  must 
not  allow  any  proceedings  in  this  court  for  liquida- 
tion of  the  company  to  turn  upon  evidence  foreign  to 
the  liquidation,  or  upon  anything  which  is  a  matter 
of  prejudice.    At  the  time  when  the  petition  was 
presented  no  resolution  for  a  voluntary  winding  up 
bad  been  passed.    A  debenture-holders'  action  had 
been  commenced  and  a   receiver   appointed.      The 
resolution  for  voluntary  winding  up  was  passed  after 
the  presentation  of  the  petition.    Accoroing  to  ^e 
practice  imder  section  145  of  the  Companies  Act, 
1862,  though  the  resolution  was  passed  after  the 
presentation  of  the  petition,  I  ought  not  to  make  a 
compulsory  order  unless  I  am  satined  that  the  rights 
of  the  creditors  will  be  prejudiced  by  a  voluntary 
winding  up.    It  has  been  suggested  that  I  ought  to 
take  into  consideration  that  the  rights  of  the  creditors 
will  be  prejudiced  by  the  continuance  of  the  voluntary 
liquidation,  not  omy  as  regards   matters  affecting 
them  pecuniarily,  but  also  by  their  exclusion  from  the 
benefits  of  a  public   examination   imder   section   8 
of  the  Oompames  (Winding-up)  Act,  1890,  if  a  com- 
pulsory oroer  is  made.    £i  my  opinion  I  should  be 
acting  wroi^ly  if  I  were   to  hold  that  that  section 
was  intended  to  apply  to  a  case  where  charges  are 
made  against  a  company  of  having  committed  frauds 
in  the  course  of  its  business  upon  the  outside  public 
only,  and  not  in  any  way  connected  with  the  pro- 
motion or  formation  of  me  company — that  is,  upon 
persons  who  have  simply  dealt  witih  the  company, 
and  not  upon  shareholders  as  regards  their  member- 
ship in  the  company.    It  seems  to  me  that  a  police 
comii  is  the  proper  place  for  an  investigation  of  the 
kind  said  to  oe  required  in  this  case,  and  I  ought  not 
to  take  that  into  consideration  at  all  in  determining 
whether  the  creditors  are  likely  to  be  prejudiced  by 
the  continuance  of  the  voluntary  winding  up.    The 
only  way  in  which  it  would  be  right  to  take  into  con- 
sideration at  all  the  fact  that  these  charges  have  been 
made  would  be  in  considering  the  desire  of  some 
persons  that  the  voluntary  liqmdation  should  be  con- 
tinned  with  a  view  to  carrying  on  the  business  as  a 
going   concern.      For   that   purpose    it   would   be 
material  to  consider  whether,  having  re&;ard  to  the 
fact  that  the  charges  have  been  marde,  me  business 
would  be  likely  to  be  carried  on  successfully,  but  so 
far  as  an  investigation  into  them  is  concerned  I  ought 
not  to  say  that  the  creditors  will  be  prejudiced  by  not 
obtaining  the  benefit  of  section  8  of  the  Act  of  1890. 
In  making  a  compulsory  order  I  am  not  influenced 
by  the  suggeertion  that  I  should  do  so  in  order  to 
enable  an  inquiry  to  be  made  into  the  conduct  of  the 
managing  director  with  regard  to  the  chutes  of 
fraud  said  to  have  been  committed  upon  tiie  outside 
public ;  that  is  a  matter  which  should  not  be  taken 
into  account  at  all. 

Solicitors,  Ingle,  Cooper^  &  Holmes ;  Stanley,  Wood- 
house,  <fc  Hedderwick  ;  Biddell,  Vdizey,  cfc  Co, ;  Eodgers 
&  Co.;  Steinberg;  Boxall  &  BoxaU;  Jerome  &  Co.; 
jB.  Furher. 


Oct  81. 


Q.  B.  Div.  ) 

(Charles  and  Wright,  JJ.)  ( 

Phakmaceutical  Society  v.  Delve,  (a.) 

Pharmacy  Ads— Sale  of  ^poison  by  unqttalified  penoi^ 
Mixture  containing  infinitesimal  quaniUy  ofwhMd 
poison— Pharmacy  Ad,  1868  (31  A  32  VicL  c  121), 

SS.    1,    2y  15. 

The  prohibition  in  the  Pharmacy  Ad,  1868,  oi  fo  ikt 
sale  of  poisons  does  not  apply  to  a  mixture  containing  a» 
infinitesimal  quantity  of  poison. 

Appeal  from  a  decision  of  the  judge  of  the  Man* 
Chester  County  Court. 

The  plaintiffs  sued  the  defendant  for  a  penalty  for 
keeping  open  a  shop  for  the  retailing,  dispensmg,  or 
compounmnff  of  poisons — ^to  wit,  a  preparetum  of 
morphine,  c^ed  hcoricine,  contrary  to  the  provisioni 
of  the  Pharmacy  Act,  1868.  The  defendant  was  not 
a  qualified  chemist,  but  kept  a  shop  called  a  dmg 
store,  at  which  he  sold,  among  other  articles,  ft 
mixture  called  Hcoricine.    By  the  instructions  of  the 

Slaintiflfa  a  bottle  of  this  mixture  was  purchased  at  tiie 
efendant's  shop.  On  the  bottle  was  a  noti(^  tkt 
«  This  preparation  combines  the  properties  of  liconce 
root,  chlorodyne,  &c.,  and  to  insure  its  carefol  use 
according  to  the  printed  directions  the  Pharmacy  Aci 
1868,  requires  it  to  be  labelled  *  Poison.'  '*  Tbe  ex- 
tents of  the  bottle  were  analyzed  and  moiphine  w 
found  in  it. 

By  resolution  of  the  Coimcil  of  the  Phaimaoeatical 
Society  of  the  20th  of  December,  1869,  preparations 
of  morphine  were  declared  to  be  a  poison  witiiin  tk 
first  part  of  Schedule  A.  to  the  Pharmacy  Act,  1868. 

The  analyst  called  on  behalf  of  the  plaintiffa  stated 
that  the  actual  quantity  of  morphine  in  the  l)Ot& 
was  not  estimated,  but  that  there  was  "  more  than  a 
trace,"  and  that  there  might  have  been  from  (H»- 
fiftieth  to  three-fiftieths  of  a  grain  per  ounce.  He 
was  not  prepared  to  say  whether  the  taking  of  tbe 
whole  contents  of  the  bottle  would  do  an  adult  any 
harm. 

The  county  court  judge  held  that  the  erideoce 
as  to  the  quantity  of  morphine  in  the  mixtare  vu 
not  sufficient  to  entitle  the  plaintiffs  to  recover  ^ 
penalty,  and  gave  judgment  for  the  defendant 

The  plaintiffs  appealed. 

By  section  1  of  Ae  Pharmacy  Act,  1868,  it  is  made 
imlawful  for  any  person  to  sell  or  keep  open  shop  for 
retailing  dispensing,  or  compounding  poisons  imks« 
he  is  a  pharmaceutical  chemist,  or  a  chemist  ot 
druffgist  within  the  meaning  of  the  Act,  or  is  reg^ 
terMl  under  the  Act. 

Section  2  provides  that  the  several  articles  oanad 
or  described  in  the  Schedule  A.  shall  be  deemed  to 
be  poisons  within  the  Act,  and  the  Cooncil  of  tie 
Pharmaceutical  Society  may  from  time  to  time  I7 
resolution  declare  that  any  article  in  such.  resotetkA 
named  ought  to  be  deemed  a  poison  within  tk 
meaning  of  the  Act. 

Section  15  imposes  a  penalty  of  £5  on  each  offtss^:^ 
recoverable  in  the  manner  provided  by  tiie  Pharmacy 
Act,  1852. 

Fiiday,  Q,C,,  and  T,  R,  Orey,  for  the  plaintife.- 
The  decision  appealed  from  was  wrong,  because  tb^ 
was  evidence  that  the  mixture  contained  moipb^ 
and  it  is  no  defence  that  the  quantity  was  9sa^ 
The  court  held  in  Pharmaceutical  Society  v.  PifOf  ^^ 
W.  B.  447,  [18931  1  a  B.  686,  that  the  proluhrtia 
in  the  Act  applied  to  a  compoimd  containnig  as  <^ 
of  its  ingredients  a  scheduled  poison. 

(a.)  Eeported  by  P.  O.  Robinson,  Esq,,  Banfiter- 
at-Law. 
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COITBT  OF  AfPEAL. 


B<m$ey,  for  the  defendant,  was  not  called  upon. 

Chasles,  J. — I  am  of  opinion  that  judgment  was 
in  this  case  rightly  given  for  the  defendant,  for  I  am 
not  satisfied  tiiat  the  offence  was  proved.  The  evi- 
dsDoe  shows  that  only  an  infinitesimal  quantity  of 
poison  was  found  in  the  mixture. 

Wbioht,  J. — I  am  of  the  same  opinion.  If  Mr. 
Knlsy's  oontention  is  correct,  a  hogshead  of  beer 
vonld  become  a  preparation  of  strychnine  by  putting 
tangle  grain  of  strychnine  in  it. 

Appeal  dUmUsed, 

fidiciton  for  the  plaintiffs,  Flux  &  Co, 

SoHdtors  for  the  defendant,  Neive  &  Beck, 


Dec.  15. 


Court  of  Appeal 

App.  Bankruptcy.  \ 
(Lord  Halsbury,  and  [ 
Lopes  ft  Kay,  L.  JJ.) ) 

In  re  ViTORlA. 
Ex  parte  VrroRiA.  (a.) 

Bnkruf^:y^Appeal — Practice — Omiseion  to  send  copy 
of  notice  of  appeal  to  iregietrar-— Bankruptcy  Rules, 
1886  ojwi  1890,  r.  132. 

Hi*  a  condition  precedent  to  the  hearing  of  an  appeal 
hiMknupicy  thai  a  copy  of  the  notice  of  appeal  should 
kmt  to  ^  registrar  of  the  court  appecUed  from,  as 
jmiM  hy  rule  132  of  the  Bankruptcy  Rules,  1886  and 
1880. 

•^ipeal  of  the  debtor  from  a  decision  of  a  divisional 
oonn  (Yao^um  Williams  and  Kennedy,  JJ.)  reversing 
o  order  of  the  registrar  of  the  Chroydon  Oounty 
Court. 

A  bankraptcy  petition  was  presented  in  that  oourt, 
founded  upon  non-oomplianoe  with  a  baiJiruptoy 
potioe  vhidi  had  been  served  upon  the  debtor  after 
jodgmeat  had  been  recovered  against  him  under  order 
1^;  The  registrar  dismissed  the  petition  after  hearing 
evidence,  hon^  of  opinion  that  there  was  no  debt. 

The  petitiomng  creditor  appealed  to  the  Divisional 
Crart,  and  a  preliminary  objection  was  iakea  on 
0^1^  of  the  debtor  that  the  appeal  could  not  be 
hetrd,  on  the  groond  that  a  copy  of  the  notice  of 
ifipeal  had  not  been  sent  to  tne  registrar  of  the 
eooify  ooort  The  Divisional  Oourt  held  that  that 
^«agaxm  was  a  mere  irregularity  which  ttie  oourt 
ooold  core,  and  heard  the  appeal  on  its  merits,  and  in 
«B  remit  reversed  the  order  of  the  registrar  of  the 
^^J  court  and  made  a  receiving  order.  The 
*«)tor  appealed,  and  the  preliminary  objection  was 
^pm  taken  on  his  behalf. 

^ile  132  of  the  Bankruptcy  Rules,  1886,  provides 
™  "  upon  entering  an  appeal  a  copy  of  the  notice 
tf  appeal  shall  forthwith  be  sent  by  the  appellant  to 
^  registrar  of  the  oourt  appealed  from,  who  shall 
ttik  thereon  the  date  when  received  and  forthwith 
wthe  same  with  the  proceedings." 

Section  104,  sub-soction  2  (d),  of  the  Bankruptcy 
^[M883,  provides  that  "no  appeal  shall  be  enter- 
■iaed  except  in  conformity  with  such  general  rules 
ivmaylor  the  time  being  be  in  force  in  relation  to 
AesppeaL" 

^/.  Q.C.,  and  F,  Cooper  Willis  (Ivor  Bowm  with 
job),  for  the  debtor.— -The  sending  of  tiie  copy  of 
wenotioeof  appeal  is  a  condition  precedent  to  the 

(a)  Beported  by  F.  O.  Bobinbon,  Esq.,  Banister- 
at-Law. 


hearing  of  the  appeal,  and  that  condition  not  having 
been  fulfilled  the  Divisional  Oourt  had  no  jurisdiction 
to  hear  the  appeal :  Ex  parte  SUlence,  In  re  Sillence, 
26  W.  B.  129,  7  Oh.  D.  238;  Ex  parU  Lamb,  In  re 
Southam,  30  W.  B.  126,  19  Oh.  D.  169. 

Finlay,  Q,C,,  and  Ringwood,  for  the  petitioning 
creditor. — ^The  omission  to  comply  with  rule  132  has 
not  caused  any  hardship  to  the  debtor,  and  the  court 
has  i>ower  imder  section  105,  sub-section  4,  of  the 
Bankruptcy  Act,  1883,  to  enlarge  the  time  for  appeal- 
ing.   If  that  were  done  the  notice  could  still  be  sent. 

Christopher  v.  Croll,  34  W.  B.  134,  16  a  B.  D.  66 ; 
In  re  Gilbert,  Exparte  Viney,  25  W.  B.  364,  4  Oh.  D. 
794 ;  Ex  parte  Williams,  In  re  Jones,  30  W.  B.  416  ; 
and  In  re  Fatdconer,  Ex  parte  Cochrane,  6  Morrell, 
206,  were  referred  to. 

Lord  Halsbxtby.— In  my  opinion  the  preliminary 
objection  is  a  fatal  obstacle  to  the  hearing  of  the 
appeal  from  the  oounty  oourt.  Bule  132,  which  is  a' 
statutory  regulation,  provides  that  the  copv  of  the 
notice  of  appeal  shall  be  sent  ''forthwith  to  the 
registrar  of  the  court  appealed  from.  It  is  said  that 
imder  section  105  of  the  Bankruptcy  Act  this  oourt 
has  a  general  discretionary  power  of  extending  the 
time  in  such  a  case  as  this ;  but  in  my  opinion  the 
Legislature  has  not  given  the  court  an  absolute  dis- 
cretion in  the  matter.  The  Legislature  might  have 
said  that  if  no  injustice  has  been  caused  the  court 
may  relax  the  strmgency  of  the  rule.  The  Legis- 
lature has,  however,  not  said  that,  but  has  said  that 
an  appeal  shall  only  be  heard  when  the  rules  have' 
been  complied  with.  I  should  have  been  of  the  same 
pinion  even  apart  from  the  authority  of  Ex  parte 
Lamb.  The  Oourt  of  Appeal  there  held  that  where 
an  act  is  required  to  be  done  **  forthwith,"  and  can  be 
done  without  delay,  it  ouffht  to  be  so  done.  Here 
the  rule  has  not  even  yet  been  oomplied  with.  No 
doubt  the  omission  has  been  caused  either  through 
i^oranoe  or  a  slip;  but  there  are  no  such  special 
circumstances  in  the  case  as  will  justify  the  oourt  in 
granting  an  extension  of  time.  The  appeal  will, 
therefore,  be  allowed,  the  order  of  the  registrar  of  the 
oounty  oourt  will  be  restored,  and  the  receiving  order 
rescinded. 

Lopes  and  Eay,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  H,  W*  Christmas, 

Solidton  for  the  respondent,  Jenkins,  Baker,  &  Co^ 


Prom  Q.  B.  Div.     ) 
(Lord  Halsbury,  and  >  Dec.  11* 

Lopes  &  Kay,  L.JJ.) ) 

QoBDON  v.  Evans,  (a.) 

County  court — Practice — Service  out  of  the  jurisdiction 
— Leave  to  issue  default  summons — Form  of  affidavit 
Jurisdiction— Prohibition — County  Courts  Act,  1888 
(51  <fc  52  Vict,  c.  43),  ss,  74,  m— County  Court  Rules, 
1889.  ord,  5,  rr.  9a,  10;  Appendix,  Forml^A, 

In  applying  for  leave  to  issue  a  default  summons  in  a 
county  court  for  service  out  of  the  jurisdiction  to  recover 
a  claim  exceeding  £5,  the  affidavit  in  support  of  the 
application  need  not  contain  a  statement  that  the  defendant 
does  notfolUnv  any  of  the  occupations  specified  in  ord,  5, 
r,  10,  of  the  County  Court  Rules,  1889. 

Appeal  from  an  order  of  the  Queen's  Bench 
Division  setting  aside  an  order  made  at  chambers  for 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law. 
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a  writ  of  prohibition  to  issue  to  the  Birmingham 
County  Court. 

The  plaintiff,  who  resided  in  Birmingham,  by  leave 
of  the  registrar  entered  a  plaint  and  caused  to  be 
issued  a  default  summons  in  the  Birmingham  County 
Court  to  recover  £19  lOs.  from  the  defendant,  who 
resided  out  of  the  jurisdiction  of  the  court,  upon  a 
promissory  note  made  by  him  and  payable  in  Bir- 
mingham. The  affidavit  upon  which  the  plaintiff 
obtamed  leave  to  issue  the  default  summons  was  in 
the  Form  14a  in  the  Appendix  to  the  County  Court 
Bules,  1889,  except  that  it  did  not  state  tibat  the 
defendant  was  not  **  a  domestic  or  menial  ser- 
vant, a  labourer,  a  servant  in  husbandry,  a  journey- 
man, an  artificer,  a  handicraftsman,  a  miner,  or  a 
person  engaged  in  manual  labour. *'  The  defend- 
ant applied  ror  a  prohibition  npon  the  ground  that 
by  reason  of  tidn  omission  the  affidavit  was  not  in  the 
statntoi^  form,  and  that,  therefore,  the  county  court 
had  no  Jurisdiction  to  give  leave. 

The  ^visional  Court  held  that,  as  there  was  juris- 
diction to  enter  a  plaint  in  the  county  court,  what 
followed  as  regards  the  summons  was  at  most  only 
an  irregularity,  and,  therefore,  discharged  the  order 
at  chambers  granting  a  prohibition.* 

The  def  en&nt  apj^aled. 

Spearman,  for  the  defendant. — The  registrar  had 

•  By  section  74  of  the  Coimty  Courts  Act,  1888, 
every  action  may  be  commenced  by  leave  of  tiie  judge 
or  registrar  in  the  court  in  the  district  of  whicn  ^e 
cause  of  action  or  claim  wholly  or  in  part  arose.  By 
section  86  (1)  in  any  action  for  a  debt  or  liquidated 
money  demand  the  plaintiff  may,  upon  filing  an 
affidavit  to  the  effect  set  forth  in  the  prescribed  &rm, 
cause  to  be  issued  a  default  summons ;  (6)  "  provided 
always,  that  no  other  summons  than  a  summons  in 
the  ordinary  form  shall,  without  leave  of  the  judge 
or  registrar,  be  issued  where  the  amount  claimed  shall 
not  exceed  £5,  unless  the  action  is  for  the  price, 
value,  or  hire  of  goods  which,  or  some  part  of  which, 
were  sold  and  delivered  or  let  on  hire  to  the  defend- 
ant to  be  used  or  dealt  with  in  the  way  of  his  trade, 
profession,  or  calling,  and  such  leave  shall  be  given 
m  the  manner  prescribed." 

By  ord.  5,  r.  9a,  of  the  County  Court  Rules,  1889, 
where  leave  to  enter  a  plaint  imder  section  74  of  the 
Act  is  required,  an  application  shall  be  made  upon 
affidavit  accordhig  to  the  form  in  the  Appendix ;  and 
by  rule  10,  **  where,  pursuant  to  the  provision  in 
section  86  of  the  Act,  the  leave  of  the  judge  or 
registrar  is  required  for  the  issue  of  a  default 
summons,  no  such  leave  shall  be  given  unless  the 
occupation  and  description  of  the  defendant  shall  be 
fully  set  out  in  the  i^davit  given  in  the  Appendix, 
and  no  such  leave  shall  be  given  in  cases  where  in  the 
affidavit  it  appears  that  the  defendant  is  a  domestic 
or  menial  servant,  a  labourer,  a  servant  in  husbandly, 
a  journeyman,  an  artificer,  a  handicraftsman,  a  miner, 
or  any  person  engaged  in  manual  labour." 

Form  14a  in  the  Appendix  gives  the  form  of  affi- 
davit for  leave  to  issue  an  ordinary  or  default 
summons  out  of  the  jurisdiction;  and  paragraph  4 
states  that  the  defendant  is  not  a  domestic  or  menial 
servant,  &c.  (as  in  ord.  5.  r.  10),  the  marginal  note 
saying:  ''to  be  added  where  a  default  summons  is 
proposed  to  be  issued  " ;  and  paragraph  5  states  that 
tiie  daim  is  for  the  price  (or  value  or  hire)  of  goods 
which,  or  some  part  of  which,  were  sold  and  delivered 
(or  let  on  hire)  to  the  defendant  to  be  used  or  dealt 
with  in  the  way  of  his  trade  (or  profession  or  calling), 
the  marginal  note  saying:  **to  be  added  where  a 
default  summons  is  proposed  to  be  issued  and  the 
daim  does  not  exceea  £5»" 


no  jurisdiction  to  grant  leave  to  issue  the  de&nlt 
summons.  By  sections  74  and  86  of  the  Oounty 
Courts  Act,  1888|,  the  necessary  affidavit  most 
be  in  the  prescribed  form ;  and  the  fonn  pre- 
scribed by  the  County  Court  Bules,  1889,  is  that 
given  in  the  Appendix,  Form  14a.  By  pamgr^h  4 
of  that  form,  coupled  with  the  margmal  note,  tiie 
affidavit  must,  upon  its  face,  state  that  the  defend- 
ant is  not  eng^aged  in  any  of  the  occopfttioofl 
therein  specified.  That  is  a  condition  precedant  to 
the  court  having  jurisdiction  to  entertain  the  sotioit 
The  jurisdiction  is  statutory,  and  the  directions  of 
the  statute  must  be  followed.  There  is,  therefore,  uo 
jurisdiction  in  the  county  court  to  entertain  this 
action,  and  the  prohibition  ought  to  issue. 

Tindal  Atkinson,  for  the  plaintiff. — Paragraph  4  of 
the  affidavit  in  Form  14a  only  applies  to  cases  coming 
within  the  proviso  in  section  86  of  the  Act — ^nameiy, 
where  the  daim  does  not  exceed  £5.  Henoe  it  is 
only  where  the  amount  does  not  exceed  £5  that  tiie 
affidavit  must  negative  the  fact  of  the  defendant 
following  any  of  the  occupations  specified  in  onL  d, 
r.  10.  The  present  claim  exceeding  £5,  the  affidavit 
need  not  contain  the  statement  in  paragraph  4. 

Spearman,  in  reply,  referred  to  Broton  v.  Lwdm 
and  North-Western  Bailway  Co.,  11  W.  K.  884,  ^ 
B.  &  S.  326. 

Lord  TTat^bxtry. — Once  the  statute  and  the  rolei 
that  are  applicable  are  understood,  I  cannot  enter- 
tain any  doubt  upon  the  point.  Section  74  of  tibe 
County  Courts  Act,  1888,  gives  power  to  commeooe 
an  action,  by  leave  of  the  judge  or  registrar,  in  the 
court  in  \h%  district  of  which  the  cause  of  adion  <? 
daim  wholly  or  in  part  arose,  and  for  this  purpose  a 
summons  would  have  to  be  issued  for  service  out  <^ 
the  jurisdiction.  Section  86  deals  with  the  vkqa  of 
default  summonses  where  the  claim  is  for  a  d^  or 
liquidated  demand  in  money ;  and  there  is  a  proviso 
at  the  end  of  that  section  (sub-section  6)  whicii 
enacts  that  no  other  sunmions  than  a  summons  in  the 
ordinary  form  shall,  without  leave  of  the  judge  or 
registrar,  be  issued  where  the  amount  dsdmed  shall 
not  exceed  £5,  with  an  exception  in  favour  of  an 
action  for  the  price  of  goods  sold  and  ddivered 
to  the  defendant  to  be  used  or  dealt  with  in 
the  way  of  his  trade  or  calling.  That  imposes  a 
fetter  upon  the  power  of  the  court  to  issue  a  sna- 
mons  other  than  a  sunmions  in  the  ordinary  iofntL— 
namely,  a  default  summons.  Bules  have  been  made 
in  pursuance  of  the  Act.  By  ord.  5,  r.  9a,  where 
leave  to  enter  a  plaint  under  section  74  of  the  Act  a 
required,  an  application  shall  be  made  upon  an 
affidavit  according  to  the  form  in  the  Appendix;  and 
by  rule  10,  where,  pursuant  to  the  proviso  in  sedion 
86  of  the  Act,  the  leave  of  the  judge  or  registrar  ii 
required  for  .the  issue  of  a  default  summons,  no  sndii 
leave  shall  be  given  unless  the  oooupatioD  and 
description  of  the  defendant  is  set  out  in  Uie  affidavit 
given  in  the  Appendix,  and  no  such  leave  shall  be 
given  in  cases  where  in  the  affidavit  it  appears  that 
defendant  follows  one  of  the  callings  therein  specified. 
That  rule,  therefore,  imposes  an  additioniJ  fetter 
upon  the  power  to  issue  a  default  summons. 

The  course  of  the  legislation,  including  in  that  term 
the  rules  made  under  the  statute,  is  mamfest  enoagk. 
When  an  application  is  made  for  a  default  sunmoos, 
and  the  amount  daimed  does  not  exceed  £5,  the 
daim  not  being  for  the  price,  value,  or  hire  of  goo<& 
sold  and  ddivered  or  let  on  hire  to  the  defendant  for 
use  in  his  trade  or  calling,  the  i^davit  ydadk  is 
necessary  to  procure  the  authority  to  issue  the  S8si> 
mons  must  set  out  the  occupation  and  descripfeaon  <^ 
the  defendant,  and  if  upon  the  face  of  the  ai^vit  it 
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mean  that  the  defendant's  oooapation  is  one  of 
iboM  enumerated  in  role  10,  then  no  snoh  summons 
m  to  issue.  That  appears  from  the  proviso  in  sec- 
tion 86  and  end.  5,  r.  10.  The  form  of  affidavit  given 
k  form  14a  in  the  Appendix  is  applicable  to  several 
things,  and  is  meant  to  be  moulded  according  to  the 
circamstanoes  of  each  case.  It  was  conten&d  that 
the  statate  required  the  affidavit  to  be  in  a  particular 
imm,  and  that  a  certain  statement  should  be  included 
in  it,  and  that  as  that  statement  was  omitted,  the 
eondi^ons  giving  rise  to  the  exercise  of  the  statutory 
jnriBdiction  did  not  exist,  and  tiierefore  the  jurisdic- 
tion had  been  exceeded.  In  my  opinion,  notwithstand- 
ing the  position  of  the  marginal  note  in  the  form,  the 
Bitter  IS  dear.  The  reference  in  the  note  to  the 
fliaim  not  exceeding  £5  can  only  refer  to  the  proviso 
In  section  86.  The  direction  in  the  marginal  note  is 
a  bhmder,  the  note  that  is  j^laced  against  para- 
psfk  5  of  the  form  of  affidavit  being  applicable  to 
paragraph  4.  The  claim  here  being  above  £5,  the 
affidant  was  in  proper  form,  and  me  county  court 
Ittd  jurisdiction  to  give  leave. 

Ix>FE8,  L.J. — ^I  am  of  the  same  opinion.  The  com- 
luied  effect  of  the  proviso  in  section  86  and  ord.  6, 
r.  10,  is  to  confer  the  privilege  attaching  to  the  per- 
lons  therein  enumerated  only  when  they  are  sued 
for  waoDg  not  exceeding  £o. 

Davit,  lU.,  concurred. 

Appeal  dinnissed. 

Solidion  for  the  plaintiff,  Bobbins,  BiUing,  A  Co,, 
tor  J.  A,  BoUtuan,  Birmingham. 

Solidtor  for  the  defendant,  E.  BickeUe,  for  C.  B. 
OittBm,  Ludlow. 
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From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and 
Lopes  and  Kay,  L.  JJ. 

SuTTOir  &  Ck).  V.  Gbby.  (a.) 
Frwidi,  SkUuU  jof,  *.  4 — Ottarantee — Contract  of  in- 
dmuufy^Parol  agreement  to  share  profits  and  losses — 
Stock  Exchange. 

By  a  verbal  agreement  wUh  the  defendant,  the  plaintiffs 
—0  firm  of  stockbrokers—'Undertook  to  transact  ordinary 
Iwiness,  and  he  ansuferahle  upon  the  Stock  Eocchange,  for 
Oligomers  whom  the  defendant  should  introduce,  upon  the 
trai  that  the  defendant  should  receive  half  the  commis" 
Mw  earned  upon,  and  he  liable  to  the  plaintiffs  for  half 
^  hsses  arising  from,  such  transactions.  Owing  to  the 
^/ault  of  a  customer  a  loss  was  incurred  hy  the  plaintiffs, 
tiic  hdf  of  which  they  sought  to  recover  under  the  above 
sgnemenL 

Hdd,  (hat  the  promise  to  be  answerable  for  the  losses 
•M  the  ulterior  consequence  only  of  the  above  agreement, 
tte  main  abject  of  which  was  to  regulate  the  terms  of  the 
^ftndaaPs  employment  in  respect  of  transactions  in 
vhich  he  was  interested;  that,  upon  the  principle 
^iosble  in  the  case  of  a  del  credere  agency,  the 
cMfrocf  was  one  of  indemnity,  and  not  a  promise  to 
S^uarantee  the  debt  of  another  person ;  thai  the  4ih' 
*rf«wi  of  the  Statute  of  Frauds,  therefore,  did  not  apply; 
owi  that  the  agreement  was  valid. 

Appeal  by  the  defendant  from  a  judgement  of 
Bowen,  L.J.,  dtiang  at  Nisi  Prius  without  a  jury. 

The  actum  was  Inonght  by  a  firm  of  stockbrokers 
^  xeoover  the  sum  of  £1,143  4s.  3d.,  being  one-half 
ue  loss  incurred  by  the  plaintifh  upon  a  transaction 

(«•}  Everted  by  John  P.  Mxllob,  Esq.,  Banister- 
at«Law. 


on  the  Stock  Exchange  under  the  following  circum- 
stances:— 

The  defendant,  who  was  not  a  member  of  the  Stock 
Exchange,  made  a  verbal  agreement  with  the  plain- 
ti£E8  (found  as  a  fact  by  &e  learned  Lord  Justice 
at  the  trial)  that  he  should  introduce  customers 
to  them  upon  the  terms  that  he  should  receive  half 
the  profits  earned,  and  should  be  liable  for  half 
the  losses  incurred,  by  the  plaintiffs  in  respect  of 
ordinary  business  transacted  upon  the  Stock  Exchange 
for  customers  so  introduced.  In  consequence  of  l£e 
default  of  one  customer  a  loss  was  incurred  by  the 
plaints,  half  of  which  they  now  sought  to  recover 
from  the  defendant. 

The  defendant  pleaded  that  the  agreement  was  a 
promise  to  answer  for  the  debt  or  de&ult  of  another 
person,  and  was  therefore  within  the  4th  section  of 
the  Statute  of  Frauds. 

Bowen,  L.J.,  held  that  the  agreement  was  similar 
to  the  contract  under  which  a  del  credere  agent 
guaranteed  the  solvency  of  the  buyer,  that  the  pro-> 
mise  to  answer  for  the  debt  of  another  was  only  the 
ulterior  consequence  of  the  agreement,  the  real  and 
immediate  object  of  which  was  to  reg^ulate  the  terms 
of  the  defendant's  employment ;  that  the  case  conse- 
quently came  within  the  principle  laid  down  in 
Couturier  v.  Hastie,  8  Ex.  40,  and  that  the  plaintiffs 
were  entitled  to  judgment  for  the  amount  claimed. 

The  defendant  appealed. 

Stevenson,  for  the  defendant. — ^The  principle  laid 
down  in  Couturier  v.  Hastie  should  not  be  extended. 
This  case  does  not  come  within  that  decision,  and,  if 
the  deoiBion  of  the  learned  Lord  Justice  is  right,  it 
involves  a  fresh  exception  to  the  application  of  section 
4  of  the  Statute  of  Frauds. 

He  dted  Morris  v.  Cleasby,  4  M.  ft  Sel.  666 ;  Fii^ 
gerald  v.  Dressier,  7  0.  B.  N.  S.  374 ;  Thomas  v. 
Williams,  10  B.  &  G.  664 ;  Wickham  v.  Wichham,  2 
E.  &  J.  478,  4  W.  B.  Dig.  76;  Mallet  v.  Baieman,  14 
W.  B.  225,  L.  B.  1  G.  P.  163.  [Kat,  L.J.,  referred 
to  Walker  v.  Hirsch,  32  W.  B.  992,  27  Ch.  D.,  at  p. 
472,  and  to  the  judgment  of  Blackburn,  J.,  in  Fleet  v. 
Merton,  20  W.  B.  97,  L.  B.  7  a  B.  126,  at  p.  132.] 

Bufus  Isaacs,  for  the  plaintiffs,  was  not  called  upon 
to  argue. 

Lord  EsHEB,  M.B.— This  appeal  must  be  dismissed. 
I  do  not  think  that  the  relationship  between  the 
parties  amounted  to  a  partnership.  ?there  were,  no 
doubt,  certain  circumstances  about  it  which  would 
occur  in  partnership,  but  there  was  no  intention  in 
the  minds  of  the  parties  to  constitute  it  a  partnership, 
and  in  law  you  must,  in  order  to  do  so,  either  prove 
or  infer  such  an  intention. 

The  true  facts  are  that  the  plaintiffs,  being  brokers 
on  the  Stock  Exchange  and  the  defendant  not  being 
a  broker,  the  parties  asreed  together  to  carry  out 
certain  transactions  on  tiie  Stock  Exchange  for  their 
mutual  benefit.  The  defendant  could  not  act  on  the 
Stock  Exchange,  but  he  said  to  the  plaintiffis  in  effect, 
'*  If  I  find  people  who  want  to  do  business  there,  will 
you  enter  into  business  relations  with  them  as  if  I  was 
your  partner  on  the  Stock  Exohanffe  "  ?  or,  in  other 
words,  *'  Will  you  do  the  ordinary  business  for  them 
and  make  yourselves  responsible  for  them  on  the 
Stock  Exchange,  the  oroinary  broker's  commission 
to  be  divided  l^tween  us  as  if  I  were  your  partner  for 
your  benefit  and  mine,  I  undertaking  to  ixtdemnifv 
you  against  half  the  loss  on  any  such  transactions  P 
That,  bdng  assented  to  by  the  plainti£Es,  was  a 
contract  which  regulated  the  part  which  the  defendant 
was  to  take  in  the  transaction,  and,  if  the  defendant 
was  to  be  considered  as  the  agent  of  the  plaintiff, 
regulated  the  terms   of  his   agency.     It  follows 


.96 


THE  WEEKLY  REPORTER.       [j«L«7,i»i.]       VoLXML 


CoxTBT  OF  Appeal. 


Sutton  &  Co.  v.  Obey.— Leaboyd  v.  Bbaoken. 


COUBT  OF  AFPEiL. 


that  these  terms,  which  were  agreed  upon  before  the 
transactions  were  entered  into,  gave  the  defendant  an 
interest  in  them,  and  they  were,  in  point  of  fact,  for 
the  benefit  of  both  parties. 

Now  is  that  a  contract  to  guarantee  the  debt  of 
another  within  the  4th  section  of  the  Statute  of 
Frauds,  or  is  it  a  contract  of  indemnity  ? 

Such  questions  are  often  of  great  nicety,  but  certain 
tests  haye  been  laid  down  to  guide  the  court  as  to 
within  which  of  the  two  categories  the  matter  comes. 
The  principal  case  inEn«;lish  law  was  Conturier  r, 
Hastie.  The  rule  was  laid  down  in  that  case  by 
Parke,  B.,  as  follows:— <*  Doubtless,  if  they  "(the 
defendants)  ''had  for  a  percentage  guaranteed  the 
debt  owing  or  performance  of  the  contract  by  the 
▼endee,  beiuR  totally  unconnected  with  the  sale" 
(which  I  read  '*  being  totally  unconnected  with  the 
transaction"),  they  would  not  be  liable  without  a 
note  in  writing  signed  by  them ;  but  being  the  agents 
to  negotiate  the  sale,  the  commission  is  paid  in  respect 
of  that  employment;  a  higher  reward  is  i>aia  in 
consideration  of  their  taking  greater  care  in  sales  to 
their  customers,  and  precluding  all  question  whether 
the  loss  arose  from  negligence  or  not,  and  also  for 
assuming  a  greater  share  of  responsibility  them 
ordinary  agents — ^namely,  a  responsibility  for  the 
solvency  and  performance  of  their  contracts 
by  the  Tendees.  This  is  the  main  object  of  the 
reward  being  ^ven  to  them,  and  though  it  may 
terminate  in  a  liability  to  pay  the  debt  of  another, 
that^  is  not  the  immediate  object  for  which  the 
consideration  is  given." 

Now,  there  the  test  is  whether  the  defendant  is 
interested  in  the  transaction  either  as  negotiator  or 
otherwise ;  or  whether  he  is  totally  unconnected  witii 
it,  except  by  an  agreement  to  pay  a  loss,  if  any,  in 
which  case  it  is  a  guarantee.  If  he  is  not  totally 
unconnected  with  it,  then  it  is  a  contract  of  in- 
demnity. Then  there  is  the  case  of  Fttxgerahi  v. 
DresBler,  in  which  the  test  is  said  to  be,  that  the 
case  is  within  the  statute  when  the  person  making 
the  collateral  engagement  '*has  no  mterest  in  the 
property  itself."  "  Property  "  because  it  was  a  case 
of  property,  and  if  ^ou  read  that  as  it  ought  to  be 
read,  *'  no  interest  m  the  imdertaking  which  is  the 
subject  of  the  undertaking,"  that  is  the  same  rule  as 
in  Conturier  v.  BasHe,  In  Fleet  v.  MurUm  Lord 
Blackburn,  dealing  with  the  question  oi  k  dd  credere 
commission,  said  that  it  seemed  to  him  that  tiie 
''custom  must  be  taken  mmly  as  regulating  the 
terms  of  the  employment."  If,  therefore,  you  take 
it  as  regulating  the  terms  of  the  emplovment,  it  is  not 
within  the  statute.  If  it  is  an  undertaking  bv  the  de- 
fendants partly  for  their  own  benefit  and  partly  for  the 
benefit  of  the  plaintiflfs,  then  it  is  not  a  guarantee  as 
to  a  matter  in  which  he  has  no  interest,  but  a  con- 
tract of  indemnity  in  re^)ect  of  a  matter  in  which  he 
has  an  interest.  I  think,  on  the  facts  found  by 
Bowen,  L.J.,  that  he  rightly  determined  the  law. 

^  LoPBS,  L.  J. — It  is  important  in  this  case  to  con- 
sider ezactlv  what  the  contract  was.  It  was  a 
contract  made  bv  the  promisor  that  in  consideration 
of  his  receiving  half  the  profits  he  would  be  liable  for 
half  the  losses.  I  agree  in  the  view  taken  of  that 
oontraot  by  Bowen,  L.J.,  but  the  defendant  says  that 
it  was  a  contract  to  guarantee  the  debt  of  ano^er, 
and  was,  therefore,  within  the  provisions  of  the 
Statute  of  Frauds. 

I  will  not  go  through  the  cases,  but  the  plain  test 
is  to  see  whether  the  promisor  was  totally  uncon- 
nected with,  or  whether  he  was  interested  in,  the 
transaction.  If  he  was  totally  unconnected  with  it, 
then  it  was  a  contract  within  section  4 ;  but  if  he  was 
interested  in  it  then  it  was  not.    B^ond  all  question 


here,  on  the  facts,  the  defendant  was  interested,  it 
being  a  contract  for  the  mutual  benefit  of  hims^  tod 
the  plaintiflfa,  and  for  the  regulation  of  his  employ- 
ment by  them.  That  being  so,  I  am  dear  that  tin 
contract  does  not  come  within  the  Statute  of  Frsodf, 
and  that  the  appeal  must,  therefore,  be  dismissed. 

Kay,  L.J. — I  agree  with  Bowen,  L.J ,  in  saying 
that  the  circumstances  of  this  transaction  haralj 
come  up  to  a  contract  of  partnership,  though  they  are 
very  near  it.  The  remuneration  of  the  defendant  wu 
to  be  half  the  commission.  Now  that  is  very  nettly 
regulated  by  the  profits.  But  even  if  this  oommispon 
was  the  only  profit,  the  plaintiff  was  entitled  to 
deduct  a  proportion  for  the  expenses  of  rent  of  offioet, 
clerks,  and  so  on.  On  the  whole,  I  think  it  would  Iw 
too  much  to  say  that  the  agreement  between  time 
parties  amounted  to  a  jpartnership.  Then  we  come  to 
the  class  of  cases  which  say  that  the  case  of  a  del 
credere  ageacj  is  not  within  the  Statute  of  Frsodfl, 
because  uie  object  of  such  a  contract  is  to  regnlste 
the  terms  of  the  agency,  and,  as  Bowen,  Ii.J.,  says, 
variation  by  loss.is  only  an  ulterior  consequence.  'Bit 
difficulty  here  comes  in  because  this  is  not  exactly  s 
contract  of  del  credere  agency.  But  it  does  not  follov 
that  it  is  not  to  be  so  treated  for  the  purpose  of 
the  Statute  of  Frauds.  I  confess  I  do  no^  for  tlat 
purpose,  see  the  difference,  because  of  the  judgmenti  is 
CotUurier  v.  Hastie  and  Fleet  v.  Murton  whidi  hsfe 
been  referred  to  by  the  Master  of  the  Bolls.  Lord 
Blackburn  in  the  latter  case  clearly  says  that  the  tait 
is  that,  in  the  case  at  a  del  credere  agency,  the  agott 
has  an  interest  in  the  transaction ;  and  another  and 
the  main  distinction  between  this  case  and  that  of  § 
simple  guarantee  is  that  the  one  party  was  to  emfkff 
ana  the  other  to  be  employed.  "  I  will  endeavour  to 
find  you  clients  on  the  understanding  that  you  pay 
me  half  commission  in  respect  of  this  bnsiDeaB,  I 
undertaking  to  bear  one  half  of  any  loss."  Tliat  ii 
what  the  dSendant  agreed  to.  What  was  the  object 
of  the  latter  stipulation  ?  The  object  was  to  ii»b 
him  careful  whom  he  introduced,  ^wen,  LJ*.,  kdd 
that  that  promise  to  answer  for  the  debt  of  another 
was  only  tne  ulterior  consequence,  not  the  main  object 
of  the  transaction,  and  I  agree  with  his  view.  I 
think,  therefore,  that  the  appeal  fails,  and  must  be 
dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  H,  H,  Farman, 

Solicitor  for  the  respondents,  Eldred  BignM, 


From  Q.  B.  Div.        ) 
(Lord  Esher,  M.R.,  and  [  Nov.  14. 

Lopes  and  Kay,  L.JJ.)    I 

Leaboyd  v.  Braokbn.  (a.) 

Stock  Exchange — Stockbroker — De/auU  in  senUng  cvt^ 
tract  note — Bight  to  commission — Penalt^-^TUegei^ 
— Contract  between  broker  and  client — Stamp  Act* 
1870  (33  <fc  34  Vict.  c.  97),  s.  69.  sub-settim  J— 
Customs  and  Inland  Reventte  Act,  1878  (41  Vid.  c 
15),  s,  26 "Customs  and  Inland  Revenue  Ad,  1S8S 
(51  Fict.  c.  8),  s,  17,  sub-section  1. 

Section  11  of  the  Customs  and  Inland  Bevenue  Aety 
1888,  which  imposes  a  penalty  on  a  stoMroker  who /A 
to  send  a  contract  note  to  his  principal,  does  not  vaU^ 
contract  betufeen  broker  and  principal  so  as  to  pndtde 
the  broker  from  recovering  commission  or  brokerage, 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Banister-tt- 
Law. 
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CouET  OP  Appeal. 


Lbailoyd  v.  Bbaoken. 


CoxTBT  OF  Appeal. 


Appeal  from  the  judgment  of  a  diyisional  court. 
The  action  was  brought  by  a  stockbroker  to  recover 
brokerage  and  commission.  The  stockbroker  had 
effected  for  a  principal  various  transactions  on  the 
Stock  Exchange  during  several  vears,  but  he  had 
oerer  made  or  sent  to  the  principal  contract  notes  in 
leffiMct  of  any  of  the  said  transactions. 

The  action  was  referred  to  the  official  referee,  whose 
fisdiog  and  judgment  were  in  favour  of  the  plaintiff. 
The  defendant  applied  to  the  Divisional  Ck>urt  to 
lA?e  the  finding  and  judgment  set  aside,  on  the 
groimd,  inter  alia,  that  the  oroker  not  having  made, 
executed,  atamped,  and  transmitted  contract  notes, 
u  reqoind  by  statute,  was  not  entitled  to  brokerage 
or  oommiasion. 

Bj  the  Stamp  Act,  1870,  s.  69,  sub-section  3,  '*  No 
broker,  agent,  or  other  person  shall  have  any  legal 
daim  to  any  charge  for  brokerage,  commission,  or 
ageocy,  with  reference  to  the  sale  or  purchase  of  any 
itock  or  marketable  security  of  the  value  of  five 
poimds  or  upwards  mentioned  or  referred  to  in  any 
oootract  note,  unless  such  note  is  duly  stamped." 

By  the  Customs  and  Inland  Bevenue  Act,  1878,  s. 
26,  **  The  term  *  contract  note,'  wherever  used  in  the 
Stamp  Act,  1870,  shall,  for  the  purposes  of  that  Act, 
mean  ezdusivdy  an  advice  note  sent  by  a  broker  or 
•gest  to  his  principal,  and  shall  not  include  any 
memorandum  or  contract  between  brokers  or  agents 
£or  or  in  relation  to  the  sale  or  purchase  of  any  stock 
ox  marketable  security,  and  no  such  memorandum  or 
contract  shall  be  chargeable  with  any  stamp  duty." 

By  the  Customs  and  Inland  Bevenue  Act,  1888, 
8.  17,  iub-section  1,  **The  term  'contract  note' 
menu  the  note  sent  by  a  broker  or  agent  to  his  prin* 
opal  (except  where  such  principal  is  acting  as  broker 
or  agent  for  a  jnincipal)  advising  him  of  the  sale  or 
pordiase  of  any  stock  or  marketable  security,  and  any 
penon  who  effects  any  such  sale  or  purdiase  as  a 
uoker  or  agent  shall  forthwith  make  and  execute  a 
»Dtract  note  and  transmit  the  same  to  his  principal, 
lod  in  default  of  so  doing  shall  forfeit  the  sum  of 
wentypounds." 

The  Divisional  Court  {WUla  and  Charles,  JJ.)  dis- 
Bined  the  defenduit's  application,  holding  that  the 
ffoker  WW  not  precluded  nt>m  recovering  brokerage 
V  commission  by  reason  of  the  fact  that  he  had  not 
raosmitted  contract  notes  to  his  client. 
The  defendant  appealed. 

Reginald  Neville^  for  the  defendant.  —  A  broker 
rho  makes  a  contract  with  a  principal  to  buy  or 
ell  stock  for  him  and  fails  to  make  and  send 
im  a  contract  note  is,  by  the  Act  of  1888,  liable 
>  a  penalty.  And  if  he  makes  a  contract  note 
at  fMls  to  stamp  it  he  is  also  liable  to  a  penalty 
y  the  Act  of  1870.  Primd  facie  a  penalty  im- 
1^  prohibition,  and  where  a  contract  is  prohibited 

ii  iOegal  and  cannot  be  enforced :  BemUy  v.  Bignold, 

B.  ft  Aid.  335;  De  Begnie  v.  Armietead,  10  Bing. 
Ti\  Swan  v.  Bank  of  Scotland,  1  Deacon,  746,  2  M. 

Ayr.  656;  see  Benjamin  on  Sale,  4th  ed.,  p.  518. 
he  oDhr  exception  is  where  a  penalty  is  imposed 
lerely  for  revenue  purposes.  But  the  sections  now 
t  question  were  not  passed  merely  for  revenue  pur- 
ees, but  were  intended  for  the  protection  of  the 
>bh*c  Smith  v.  Mawhood,  14  M.  &  W.  452,  shows 
'Ht  where  the  intention  of  the  Legislature  is  to  pro- 
ihit  a  contract  itself,  although  that  be  only  for 
irposes  of  revenue,  the  contract  is  illegal  and  void, 
be  Act  of  1888  makes  the  delivery  of  a  contract 
rte  an  essential  part  of  tiie  contract  between  broker 
kd  dient :  see  Knight  v.  Bather,  16  M.  &  W.  66. 

Manidff,  for  the  plaintiff. 

Lord  BBHXBy  M.B.— This  is  an  action  by  a  stock'* 


broker  to  recover  commission  and  brokerage  in 
respect  of  transactions  carried  through  by  him  on  the 
Stock  Exchange  in  accordance  with  the  instructions 
of  his  principal.  The  stockbroker  did  effect  for  his 
principu  on  the  Stock  Exchange  certain  transactions ; 
and  they  were  valid  transactions,  which  bound  the 
persons  on  the  Stock  Exchange  with  whom  he  dealt 
m  such  a  way  as  would  have  enabled  his  principal,  in 
case  those  persons  resisted,  to  maintain  an  action 
against  them.  Is  there  anything  to  prevent  him 
from  being  entitled  to  say  that  ne  has  earned  his 
commission  and  brokerage?  His  daim  must,  of 
course,  be  based  on  the  contract  between  himself  and 
his  principal ;  and  it  is  to  be  noticed  that  that  con- 
tract was  not  a  contract  on  the  Stock  Exchfmge  at 
all,  but  was  made  before  the  matter  ever  went  on  to 
the  Stock  Exchange.  The  prindpal,  in  effect,  said 
to  the  broker :  If  you  will  go  on  to  the  Stock  Ex- 
change and  make  contracts  for  me  to  purchase  or  sell 
shares  or  stodc,  I  will  pay  you  the  usual  commission. 
That  made  a  binding  contract  between  the  two ;  and 
the  broker,  having  ^ected  transactions  for  the  prin- 
dpal in  pursuance  of  that  contract,  is  dearly  entitled 
to  commission,  unless  there  is  something  to  prevent 
it. 

It  is  contended  that  he  is  not  so  entitled  because 
he  has  omitted  to  comply  with  a  statutory  duty. 
But  I  am  of  opinion  that  that  which  he  has  omitted 
to  do  has  nothmg  to  do  with  the  validity  of  the  con- 
tract between  himself  and  his  prindpal.  Section  17 
of  the  Customs  and  Inland  Bevenue  Act,  1888,  says 
that  every  broker  who  effects  a  sale  or  a  purchase  for 
a  prindx>al  **  shall  forthwith  make  and  execute  a  con- 
tract note  and  transmit  the  same  to  his  principal,  and 
in  default  of  so  doing  shall  f orf dt  the  sum  of  twenty 
pounds."  That  contract  note  does  not  affect  the 
bargain  already  entered  into  between  the  broker  and 
prindpaL  The  statute  does  not  say  that  it  shall  do 
so ;  it  merdy  lays  an  obligation  on  the  broker  to  send 
such  a  contract  note  in  each  case  to  the  prindpal,  and 
imposes  a  penalty  on  him  for  default  in  so  doing. 
It  IS  well-settled  law  that,  when  the  Legislature  im- 
poses a  duty,  and  in  the  same  enactment  deals  with 
the  infraction  of  that  duty,  the  remedy  so  provided 
is  the  onlv  remedy.  This  section  does  not  say  that  in 
default  of  sending  a  contract  note  a  broker  shall  not 
recover  his  commisdon,  but  he  shall  forfdt  the  sum 
of  twenty  pounds.  This  liability  is  incurred  every 
time  a  broker  makes  such  default  and  probably  the 
Legifilature  thought  that  this  was  suffident  punish- 
ment. I  am  of  opinion  that  this  section  does  not 
touch  the  validity  of  the  contract  made  between  the 
lnx)ker  and  the  principal,  but,  on  the  contrary,  that 
contract  is  quite  outside  the  section.  Therefore, 
there  beinff  nothing  in  the  Customs  and  Inland 
Bevenue  Act  to  tedce  away  the  liability  of  the 
prindpal  to  pay  commission  according  to  the  terms 
of  the  contract,  the  plaintiff  is  entitled  to  succeed, 
and  the  appeal  must  be  dismissed. 

LoFES,  L.J. — I  think  that  the  contract  between 
the  parties  in  this  case  is  outdde  of  the  Inland 
Bevenue  statutes  altogether.  That  this  is  so  may  be 
bcfit  seen  by  bearing  in  mind  that  such  a  contract 
may  be  quite  effectually  made  by  word  of  mouth 
and  without  any  written  document  whatever.  The 
effect  of  section  17  of  the  Act  of  1888  is  not  to  vitiate 
the  contract  made  between  the  broker  and  the  prin- 
dpal, but  to  impose  a  penalty  for  the  purpose  of 
Srotecting  the  revenue.  I  am  of  opinion  that  the 
edsion  of  the  Divisional  Court  is  right,  and  that  the 
plaintiff  is  entitled  to  judgment. 

Kay,  L.J. — ^I  am  of  the  same  opinion.  The  ques- 
tion is  whether  there  is  anything  to  prevent  the 
plaintiff  from  being  entitled  to  brokivage  and  com- 
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mission.  The  Stamp  Act  of  1870,  by  section  69, 
sub-section  3,  says  that  no  broker  shall  have  any 
legal  daim  to  any  charge  for  brokerage  or  commis- 
sion with  reference  to  the  sale  or  pimihase  of  any 
stock  or  marketable  secority  of  the  value  of  £5  and 
upwards  mentioned  or  referred  to  in  any  contract 
note  unless  such  note  is  duly  stamped.  Here  there 
was  no  contract  note ;  therefore  that  section  does  not 
touch  this  case.  Then  section  26  of  the  Customs  and 
Inland  Bevenue  Act,  1878,  gives  an  interoretation  of 
the  term  *'  contract  note  "  as  used  in  the  Stamp  Act ; 
it  says  that  it  shall  mean  exdusively  an  advice  note 
sent  by  a  broker  or  agent  to  his  principaL  That  is 
merely  an  interpretation  clause ;  and  it  is  dear  that 
an  advice  note  sent  by  a  broker  to  a  principal  is  no 
IMTt  of  the  contract  made  between  the  broker  and 
prindpal.  Then  comes  the  Customs  and  Inland 
Kevenue  Act,  1888,  whidi,  by  section  17,  sub-section  1, 
enacts  that  every  broker  who  effects  any  sale  or  pnr- 
diase^  of  stock  for  a  prindpal  (except  where  such 
pnndpal  is  broker  for  another  prmdpal)  shall  forth- 
with make  and  execute  a  contnust  note  and  transmit 
the  same  to  his  prindpal,  and  in  default  of  so  doing 
shall  forfdt  the  sum  of  twenty  pounds.  Here  the 
broker  sent  no  contract  note ;  it  therefore  follows 
that  he  is  liable  to  the  penalirjr.  It  is  said  that  a 
further  result  follows  from  his  not  having  sent  a 
contract  note — ^viz.,  that  the  bargain  on  the  part  of 
the  prindpal  to  pay  brokerage  and  commission  is 
thereby  rendered  void.  But  the  making  and  sending 
of  a  contract  note  has  nothing  to  do  with  that  bar- 
gain, which  indeed  need  not  be  in  writing  at  all.  The 
liability  of  the  prindpal  to  pay  brokerage  and  com- 
mission is  not  affected  by  any  of  the  statutes,  and  the 
appeal  fails. 

Appeal  di»mi$Bed, 

Solidtor  for   the   plaintiff,    Walter   HeUiwdl,  for 
Jubb,  Booth,  &  HeUiwdl,  Halifax. 

Solidtors  for  the  defendant,  Walker  d:  Whitfidd,  for 
Humphreys  db  Hirst,  Halifax. 


\.  B.  IMv.  ) 
r,  M.B.,  and  > 
Kay,  L.JJ.)  ) 


Nov.  13. 


From  Q.  B.  Div. 
(Lord  Esher, 
Lopee  and  Kay, 
Etheslet  Gbanoe  Coal  Co.  (Limited),  Appellants, 
Attokland    District    Highway  Boabd,    Be- 
spondents,  (a.) 

Highvoay — Bepair — Extraordinary  traffic  —  Bead  used 
for  ordinary  traffic  of  neighbourhood— Highways  and 
Locomotives  {Amendment)  Act,  1878  (41  <k  42  Vict.  c. 
77),«.  23. 

In  determining  whether  traffic  conducted  by  order  of  a 
person  along  a  road  is  **  extraordinary  traffic  "  within 
the  meaning  of  section  23  of  the  Highways  and  Loco- 
motives (Amendment)  Ad,  1878,  the  standard  of  com- 
parison  is  the  ordinary  traffic  of  the  road  in  question, 
and  not  the  traffic  conducted  by  persons  over  other  roads 
in  the  distrid. 

Therefore,  where  a  colliery  company,  in  1890,  opened 
a  colliery  dose  to  a  road  which  was  a  by-lcne  used  before 
thai  date  for  light  agricultural  traffic,  and  carted  coal 
along  it  from  the  colliery  to  a  railway  siding,  aiid  thereby 
damaged  the  road,  such  traffic  tvas  held  to  be  **  extra- 
ordinary traffic,**  though  the  coal  trade  was  the  staple 
trade  of  the  didrid,  and  though  other  colliery  owners 
lurried  coal  in  carts  over  other  roads  in  the  distridfrom 
their  collieries  to  railway  sidings. 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Baxristor-at- 
Law. 


HiU  V.  Thomas,  ante,  p.  85,  [1893]  2  Q.  B.  ZS^ 
followed* 

Appeal  from  the  judgment  of  the  Queen's  Bem^ 
Division  (Lord  Coleridge,  C.J.,  and  Cave,  J.)  npons 
case  stated  by  justices  for  the  county  of  Daraaa 
under  20  &  21  Vict.  c.  43  and  42  &  43  Vict,  c  49, 
s.  33. 

The  appdlants  were  summoned  under  section  2S  of 
the  Hi^ways  and  Locomotives  (Amendment]  Act, 
1878,  ui>on  the  complaint  of  the  respondoitB,  in  pur- 
suance of  the  certificate  of  their  surveyor,  for  the  re- 
covery of  £25  in  respect  of  extraormnary  expenm 
incurred  by  the  respondents  in  repairing  a  bighwaf 
within  their  district  by  reason  of  the  damage  camel 
by  extraordinary  traffic  conducted  by  order  of  tiie 
appellants  along  the  highway  between  the  25th  of 
Murch,  1890,  and  the  25th  of  March,  1892.  B 
appeared  (so  far  as  material  to  this  report)  that  tbe 
coal  trade  was  the  staple  trade  of  the  district,  h 
1890  the  appellants  opened  the  Etherley  Orange  Col- 
liery, and  they  carted  coal  along  the  highway  m 
question,  from  the  colliery  to  Fylands  Bndge 
Bric^ard  railway  siding,  a  distance  of  about  1,076 
yards,  between  the  dates  in  question,  and  still  om- 
tinued  to  do  so.  During  the  year  ending  the  25tii  d 
March,  1891,  the  appellants  carted  from  their  etiOaerf 
to  the  railway  siding  10,532  tons  of  coal,  and  dnrisf 
the  following  year  9,498  tons.  The  highway  me  % 
by-lane,  not  niade  to  carry  such  traffic,  and  prior  to 
1890  was  only  used  for  ordinary  agricultnzal  and 
light  traffic,  such  as  farmer's  and  tradesmen's  ligbt 
cuts,  and  a  little  landsale  coal  traffic  carried  in  1^ 
carts.  The  cost  of  repairing  the  highway  in  qii»- 
tion  from  1887  to  1890  was  at  the  rate  of  mm 
£10  to  £15  per  nule  per  annum;  whereas  froB 
the  25th  of  Muroh,  1890,  to  the  25tb  of  March. 
1892,  the  cost  of  repairing  it  was  not  less  than  at 
the  rate  of  £45  per  mile  per  annum.  The  in- 
creased cost  was  caused  by  the  appellants'  trafte 
in  carting  coal  from  the  colliery  to  the  raitwaf 
sidinff.  ^e  cost  of  repairing  the  highways  in  ^ 
neigmK>urhood  was  not  more  than  £20  per  mile  per 
annum.  The  appdlants  called  evidence  to  show  tw 
other  coalowners  in  the  respondents'  district  were  ae- 
customed  to  carry,  and  stiU  carried,  coals  in  oazts  to 
rfulway  stations. 

The  justices  found  as  a  fact  that  the  traffic  oondneted 
over  t£e  highway  by  order  of  the  appellanta  wac 
extraordinary  traffic  with  reference  to  the  ordinazy 
user  of  the  road,  and  ordered  the  appellants  to  paj 
to  the  respondents  £25,  beins^  the  amount  of  ezpcDsei 
incurred  by  the  respondents  by  reason  of  the  damage 
caused  by  such  extraordinary  traffic  The  qnestkn 
for  the  opinion  of  the  court  was  whether,  under  die 
drcumstiuices,  the  justices  had  i>ower  in  law  to  waim 
the  order. 

The  Divisional  Court  affirmed  the  order  of  the 
justices,  but  gave  leave  to  appeal. 

Manisty,  for  the  appellant8.->The  dedsion  ia  J73f  v. 
Thomas,  anU,  p.  85,  [1893]  2  a  B.  333,  does  not  aop^ 
to  traffic  whicm  is  the  produce  of  the  district,  w 
case  finds  that  the  coal  trade  is  the  staple  tnde  of 
the  district,  and  that  tibe  appellants  only  carried  ow 
this  road  the  usual  traffic  which  otho*  ooalownsEi 
carried  over  other  roads  in  the  district.  The  m^ 
Ifmts  have  to  pay  rates  towards  the  repairs  «  the 
roads  so  used,  and  it  would  be  unfair  to  maketbiK 
pay  these  extraordinary  expenses  as  well  in  respect  el 
this  one  road.  The  justices  ought  not  in  such  a  cm* 
to  have  confined  theur  consideration  to  this  oae  roe^ 
but  ought  to  have  had  regard  to  the  trade  of  the 
district,  and  the  necessary  expansion  of  that  trate. 
liL  HiU  V.  Thomas  the  traffic  over  the  road  was  oviag 
to,  an  exceptional  and  temporary  cause,  namelj,  the 
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bmldlDg  of  a  fort,  and  therefore  that  decision  cannot 
apdj  to  thii  caae. 

He  alto  referred  to  Beg,  v.  WiUicmuon^  45  J.  P. 
505;  WaUington  ▼.  Eoskins,  23  W.  £.  152,  6  Q.  B.  D. 

206. 

/.  LawBon  WaUon,  Q,C„  and  B.  L  Simey,  for  the 
respondents,  were  not  called  upon. 

Lend  EsHEB,  M.R. — ^In  my  opinion  this  caae  is 
gOTemed  hy  our  decision  in  Hill  t.  Thomcu,  An 
exertion  is  now  sought  to  be  engrafted  upon  that 
OM0,  namely,  tiiat,  though  the  traffic  upon  the  road 
is  ci  8ooh  an  extent  ana  the  road  is  used  ^in  such  a 
vsj  as  to  make  the  traffic  extraordinary  'traffic  on 
that  particukur  road,  nevertheless  it  is  not  to  be 
coDttdoed  extraordinary  traffic  if  what  is  done  on 
duit  road  is  done  by  other  persons  on  other  roads  in 
the  distziot.  It  seems  to  me  that  to  accede  to  that 
oontention  would  be  to  run  directly  counter  to 
Hill  J,  Thomas.  That  case  decided  that  regard  must 
be  had  to  the  particular  road  in  question,  and  one 
must  see  whether  what  is  done  on  that  road  is  extra- 
ordinaiy  traffic  upon  it.  The  traffic  on  that  road 
doei  not  oease  to  be  extraordinary  traffic  by  proof 
that  the  same  sort  of  traffic  is  carried  over  other 
roadi  in  tiie  district.  The  appeal  must,  therefore,  be 
dinaiased. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  myself 
^nld  not  have  arrived  at  the  same  decision  as  was 
arrired  at  in  Hill  v.  Thomas,  In  my  opinion  the 
standard  of  comparison  ought  to  be,  not  the  traffic  on 
the  particular  road  in  question,  but  the  traffic  on  the 
other  roads  in  the  district.  But  this  court  in  HiU 
▼.  Thomas  tibought  otherwise,  and  we  are  bound  by 
that  decision. 

Kat,  L.  J. — ^I  agree  that  this  case  is  not  distin- 
guiahahle  from  Hill  v.  Thomas,  That  case  laid  down 
a  rale  for  determining  when  traffic  is  extraordinary 
on  any  particular  road.  Bo  wen,  L.J.,  in  delivering 
the  judgment  of  the  court  in  that  case,  said : — "  Ex- 
traordinary traffio  is  really  a  carriage  of  articles  over 
the  road,  at  either  one  or  more  times,  which  is  so 
Gxe^ytional  in  the  quality  or  quantity  of  articles 
earned,  or  the  mode  or  time  of  user  of  the  road,  as 
abataatially  to  alter  and  increase  the  burden  imposed 
by  ordinary  tra£Bc  on  the  road,  and  to  cause  damage 
lod  expense  thereby  beyond  what  is  common.  Under 
this  wider  interpretation  the  section  becomes  consistent 
md  leasonable.*'  In  this  case  we  have  a  by-lane  over 
■iueh  there  was  no  coal  traffic  before  1890,  except 
I  snail  amount  of  landsale  coal  traffic  to  persons  m 
iie  neighbonrhood,  but  which  was  used  mainly  for 
tCnoultural  traffic.  The  appellants  in  1890  opened  a 
ioUierydose  to  the  road  and  carted  coal  mm  the 
K^liery  to  the  railway  siding,  thereby  subjecting  the 
oad  to  an  amount  and  kind  of  traffio  which  it  was 
tot  subject  to  before.  That  traffic  would  be  something 
leyond  the  ordinary  user  of  the  road  in  question, 
niat  exactly  comes  within  the  rule  laid  down  in  HiU 
.  Thomas.  The  main  argument  in  this  case  is  that, 
bough  there  never  was,  imtil  this  colliery  was  opened, 
ny  carting  of  coal  over  this  road  to  the  railway 
iding,  yet  upon  other  roads  in  the  district  coal  was 
iited  nom  coUeries  to  railway  sidings,  and  therefore 
be  use  of  this  road  for  the  ordinary  trade  of  the 
eigbbourhood  does  not  amount  to  extraordinary 
raffic.  That  contention  is  contrary  to  HHIy,  Thomas, 
he  trade  of  the  neighbourhood  is  not  the  thing  to 
e  regarded,  but  the  traffio  on  the  particular  road ; 
nd  if,  with  reference  to  the  ordinary  user  of  the  road, 
le  trafBo  is  extraordinary  and  the  road  is  damaged 
lereby,  the  person  causing  the  damage  must  pc^  for 
;.  As  waa  pointed  out  by  Bowen,  li.J.,  in  HiU  ▼. 
%nruu,  the  statute  was  not  intended  to  prohibit 


extraordinary  traffic,  but  only  to  make  the  person 
causing  damage  to  the  road  from  such  traffio  pay  for 
the  repairs  rendered  necessary  thereby. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Field,  Boscoe,  &  Co,f 
for  Maw,  Teale,  &  Thomlinson,  Bishop  Auckland. 

Solicitors  for  the  respondents,  Ta/rry  <k  Sherlock, 
for  Trotter,  Bruce,  &  TroUer,  Bishop  Auckland. 


Nov.  25, 


Wiib  <!tourt  of  3(u0tice. 

Ohan.  Div. ) 
Chitty,  J.  j 

In  re  BlSHOPSGATE  FoxmDATlON.  (a.) 

Lands  Clauses  Consolidation  Ad,  1845  (8  <l&  9  Vict,  c. 
18),  s,  80 — Practice — Money  in  court — Beinvesiment 
in  land — Costs — Solicitors*  Bemuneration  Act,  1881 
(44  &  45  Vict,  c,  U)— General  Order  of  1882— Scofo 
fee^Apportionment  of  costs. 

Where,  under  the  provisions  of  the  Lands  Clauses 
Act,  a  reinvestmejit  is  made  in  land  of  several  funds  in 
court  representing  compensation  for  lands  taken  under 
the  Ad,  the  costs  ought  to  he  home  hy  the  several  takers  of 
the  land  equally,  irrespedive  of  the  several  amounts  con- 
trihuted  hy  them  to  the  purchase^money,  according  to  the 
rule  laid  down  hy  Ex  parte  Bishop  of  London,  8  PT.  B. 
465,  714,  2  De  Q.  F,  &  J,  14,  exce]^  the  cods  of  the  ad 
valorem  stamp  on  the  conveyance  (Ex  parte  Bishop  of 
London)  and  the  surveyor's  fees  (£lx  parte  Corporation 
of  London,  16  W,  B,  355,  L,  B,  5  Eg,  418),  which, 
heing  easily  apportioned,  ought  to  he  home  rateably 
according  to  the  amounts  contrihuted  hy  the  several 
parties. 

The  costs  of  a  conveyance  of  land  purehcued  as  a  re* 
investment  in  land  of  several  funds  in  coitrt,  representing 
the  purchase^moneys  of  lands  of  the  above  charity  taken 
at  different  times  hy  several  bodies  under  the  powers  of 
the  Ad,  were  charged  according  to  the  scale  in  Schedule 
L,  Part  L,  of  the  General  Order  under  the  Solicitors* 
Bemuneration  Ad,  1881.  There  was  great  inequality  in 
the  amounts  of  the  funds  reinvested. 

Held,  that,  notwithstanding  the  rule  in  Ex  parte 
Bishop  of  London,  the  scale  charge,  heing  as  readily 
apportioned  as  the  ad  valorem  stamp,  ought  in  like 
manner  to  he  home,  not  equally,  hut  rateMy  according 
to  the  amounts  contrihutea  to  the  pureJiase^money  hy  the 
several  hodies  who  took  the  lands  under  the  statutory 
powers, 

Ohservations  of  Enight-Bruce,  L.J.,  tn  Ex  parte 
Bi^op  of  London  and  Wood,  Y.O.,  in  Ex  parte 
Qovemors  of  Christ's  Hospital,  2H.dbM,  166,  at  p. 
170,  30  W.  B,  Ch,  Dig.  48,  ohserved  upon. 

Petition. 

This  was  a  petition  by  the  governing  body  of  the 
above  charity  for  the  carrying  over  to  the  account  of 
the  Official  Trustee  of  Charitable  Funds  of  five  sums 
of  New  Consols  standing  to  separate  accounts, 
representing  the  purchase-moneys  of  land  belongiu^ 
to  the  charity  taken  at  various  times  imder  &eur 
statutory  powers  by  the  under-mentioned  bodies. 

Of  these  sums  £1,217  Is.  5d.  represented  land 
taken  in  1858  by  the  Eastern  Counties  and  London 
and  Blackwall  Bailway  Co.,  but  now  belongiug  to 
the  Tilbury  and  Southend  Bailway  Co.,  as  successor 
to  the  former  company ;  £95 16s.  6d.  and  £2,248  Os.  5d. 

(a.)  Beported  by  J.  F.  Walet,  Esq.,  Baxiister-at- 
Law. 
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lands  taken  in  1865  and  in  1867  by  the  North 
London  Bailway  Co. ;  £215  land  taken  in  1872  by 
the  Metropolitan  Board  of  Works,  the  predeoessors  of 
the  present  London  County  Council,  and  £176  78.  Sd. 
land  taken  in  1852  by  the  Corporation  of  the  City  of 
London. 

The  petitioners  had  agreed  to  purchase  certain  free- 
hold hereditaments  for  £6,350,  and  the  money  was  to 
be  provided  pro  tanto  out  of  the  five  sums  in  court. 

The  purchase  was  to  be  carried  into  effect  and 
completed  at  the  expense  of  the  before-named  bodies 
so  mr  as  th^  were  respeotiyely  liable  to  pay  the 
costs  of  and  incident  to  such  purchase  as  being  a  re- 
investment in  land  pursuant  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845.  In  order  to 
avoid  delay  the  actual  purchase-money  was  provided 
out  of  other  funds  belonging  to  the  charity,  but  the 
proceedings  went  on  the  footing  that  the  purchase- 
money  was  provided  as  stated  above. 

The  proposed  reinvestment  had  been  sanctioned  by 
the  court  and  had  been  carried  into  effect.  The 
hereditaments  had  been  purchased  at  public  auction, 
and  there  was  no  surveyor's  fee,  and  the  scale  fee  system 
had  been  adopted  for  the  payment  of  the  costs  of  the 
conveyance.  A  question  arose  as  to  how  the  costs  of 
the  reinvestment  should  be  divided  between  the  said 
bodies,  and  was  argued  on  the  hearing  of  the  above 
petition. 

E,  Ford,  for  the  petitioners. 

Oeare,  for  the  London  County  Council. — In  Ex 
parte  Oovemors  of  St  Bartholomew* 8  Hospital,  L.  B. 
20  Eq.  369,  23  W.  B.  Dig.  122,  the  coste  were  ordered 
to  be  api>ortioned,  on  the  gpround  of  the  ineauaUty  of 
the  amounts,  and  I  ask  your  lordship  to  foUow  that 
decision  here. 

W,  Baker,  for  the  Corporation  of  London. — ^That 
decision  followed  the  decision  of  Stuart,  Y.C,  in 
Ex  parte  Christ  Church,  9  W.  B.  474.  The  ad  vaiarem 
stamp  duty  and  surveyor's  fee  are  always  appor- 
tioned, because  the  apportionment  is  readily  ascer- 
tainable, and  we  ought  in  like  manner  to  bear  the 
ffeneral  costs  of  conveyance  in  proportion  to  our 
nmds.  [Chitty,  J.,  referred  to  Ex  parte  Oaekelly 
24  W.  B.  752,  2  Ch.  D.  360.]  Where  scale  fees  have 
been  adopted  there  is  no  difficulty  about  apportion- 
ment. 

Carson  and  R»  J,  Parker,  for  the  other  respondents. 
— Mere  inequality  is  no  ground  for  an  exception  to  the 
rule  in  Ex  parte  Bishop  of  London,  8  W.  B.  465,  714. 
2  De  G.  F.  &  J.  14.  There  must  be  some  special 
hardship:  Ex  parte  Owjemors  of  Christ* s  Hospital, 
2  H.  &  M.  166,  13  W.  B,  Ch.  Dig.  48 ;  /«  re  Byron, 
11  W.  B.  790,  1  De  G.  J.  &  S.  358. 

Chittt,  J. — In  regard  to  the  contribution  in  re- 
spect of  tiie  expenses  of  reinvestment  where  various 
companies  and  public  bodies  take  hud  and  the  pur- 
chase-monevs  are  to  be  reinvested  in  land,  the 
ordinary  rule  is  to  be  found  in  the  Bishop  of  London*8 
case,  viz.,  that  the  costs  should  be  borne  by  the 
public  bodies  in  equal  shares. 

The  od  valorem  stamp  upon  the  conveyance  is 
apportioned,  however,  because  it  is  readily  and  easily 
apportioned,  and  if  there  is  a  surveyor's  fee  that  is 
also  apportioned.  It  happens  that  there  was  no 
surveyor's  fee  here. 

I  have,  then,  the  observations  of  Knight-Bruce, 
L.J.,  in  Ex  parte  Bishop  of  London,  where  he  says: 
*'  I  do  not  see  any  such  necessary  connection  between 
the  amount  of  purchase-money  and  the  amount  of 
costs  as  would  incline  me  to  lay  down  any  general 
rule  for  apportioning  costs  rateably,  according  to  the 
amounts  of  the  sums  forming  the  purchase-money," 


and  the  remarks  to  the  same  effect  of  Pige- 
Wood.  V.C.,  in  the  ChrisVs  Hospital  case. 

In  this  case  the  system  of  scale  fees  has  been  adopted 
in  the  purchase  of  the  land,  and  where  the  scsk 
system  IS  used  there  does  not  appeu'  to  be  any  Badi 
<£fficulty  as  was  indicated  by  Knight-Bmoe,  LJ., 
and  Page- Wood,  Y.C,  so  that  their  observations  an 
without  force  when  the  scale  fee  system  has  beea 
adopted,  and,  however  true  at  the  time  whentbej 
were  made,  are  not  of  universal  application  at  tbe 
present  day. 

There  is  great  inequality  in  the  amounts  here,  lod 
the  decision  of  Malins,  Y.C,  in  Ex  parte  Oovemon  of 
8t.  Bartholomew's  Hospital,  treats  that  fact  as  eooagh 
for  making  an  exception  to  the  ordinary  rule  ss  to 
costs. 

Without  departing  from  the  rule  in  the  Bishop  sf 
London's  case,  1  think  that  there  ought  to  be  apn^ 
tionment  of  the  costs  of  the  purchase  of  the  lano.  m 
far  as  the  scale  fees  go,  amongst  the  various  pubHc 
bodies,  according  to  the  amount  of  the  purohsae- 
money  contributed  by  them. 

I  make  an  order  as  prayed  by  the  petition,  but  the 
costs  payable  by  the  respondents  as  on  a  reinvestineot 
are  to  be  limited  to  the  costs  of  a  purchase  for  £4,000. 
and  as  to  stamps  and  scale  fees  are  to  borne  by  Ik 
respondents  as  between  themselves  rateably  according 
to  the  amounts  which  they  respectively  have  to  con- 
tribute to  the  reinvestment,  ana  all  other  costs  are  to 
be  paid  by  the  respondents  equally. 

Solicitors  for  the  petitioners,  Clapham,  Fiteh,  t  0». 

Solicitors  for  the  several  respondents,  Paine  &  Co,  ; 
H.  H.  Crawford  (the  City  Solicitor) ;  Blaxland ;  F.  C. 
Matthews  dt  Browne, 


Mayor  of  Oxfobb  v.  Cbow,  (a.) 

Corporation — Specific  performance — Contract  not  umdo' 
seal — Contract  by  a  committee  not  appointed  under  seal 
—Municipal  Corporations  Act,  1882  (45  <i&  46  Fid.  c 
50),  s.  22,  sub-section  2. 

A  contract  {not  under  seal)  was  entered  into  hy  a  em- 
mittee  appointed  by  a  municipal  corporation  (Imt  net 
under  seal)  relating  to  the  surrender  of  a  lease  granted  h$ 
the  corporation  to  a  lessee,  and  the  pulling  down  of  friifU- 
ings  and  ertction  of  new  buildings  on  their  site,  and  ik 
grant  of  a  new  lease.  Tl^  contract  was  subseqnai^ 
ratified  by  the  council,  but  not  under  seal,  and  afUr  s 
modification  by  the  lessee  of  his  original  offer. 

Held,  that  the  contract,  to  be  enforceable  by  the  cor- 
poration,  must  have  been  under  their  seal,  or  signed  <m 
their  behalf  by  someone  authorized  by  thm  under  seal, 
or  ratified  under  seal,  or  part  performed  or  acted  m; 
and,  none  of  these  conditions  having  been  fulfilled,  a 
cLction  of  specific  performance  by  the  corporation  agmtid 
the  lessee  was  dismissed. 

Mayor  of  Kidderminster  v.  Hardwick,  22  IT.  12. 
160,  L.  B.  9  Ex,  IS,  followed. 

Trial  of  action. 

The  defendant,  one  C.  F.  Crow,  being  lessee  <rf 
certain  buildings  in  Oxford  from  the  corporation  ci 
that  dty,  on  the  10th  of  May,  1892,  wrote  a  letter  to 
the  Mayor  of  Oxford  offering  to  surrender  his  ksse. 
to  pull  down  the  buildings  comprised  in  it,  and  to 
erect  within  twelve  months,  at  a  cost  of  £4,000,  t 
new  building  on  the  site,  on  the  terms  of  having  a 

(a.)  Beported  by  C.  Hsbbsbt  Browk,  Esq.,  Btr- 
rister-at-Law. 
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new  lease  granted  to  him  for  seyenty-five  years  at  a 
gioimd-rent  of  £100  a  year.  The  defendant  wrote 
mother  letter  on  the  Idth  of  May,  1892,  to  the  chair- 
man of  the  public  improyements  committee  of  the 
dty  ooandl  referring  to  his  former  letter,  and  stating 
that  the  offior  therein  contained  included  all  claims  by 
him  for  compensation,  for  loss  of  business,  and  other 
mstten  incidental  to  the  pulling  down  and  rebuilding 
proposed.  The  dty  council  was  not  appointed  under 
the  seal  of  the  corporation. 

On  the  same  Idth  of  May,  1892,  the  town  clerk  of 
Oxford  wrote  a  letter  to  the  defendant  in  the  follow- 
ing tenns : — "  The  committee  have  considered  your 
lefien  of  the  10th  inst.  and  of  this  morning,  and  they 
imtnut  me  to  inform  you  that  they  accept  the  pro- 
posals therein  contained,  subject  to  the  approv^  of 
the  oonndl.*' 

The  defendant,  on  the  27th  of  May,  1892,  wrote  a 
letter  to  the  town  derk  to  the  effect  that  in  his  letter  of 
the  13th  of  May  he  had  overlooked  a  sum  of  £1,000, 
being  the  amount  of  one  year's  income,  and  desiring 
that  this  sum  might  be  induded  in  his  offer,  and, 
further,  that  he  might  be  allowed  to  occupy  another 
bmlding  belonging  to  the  corporation  while  the  pre- 
mises were  being  rebuilt. 

On  the  1st  of  June,  1892,  the  council  approved  the 
aooeptanoe  above  stated  of  the  offer  contamed  in  the 
defendant's  letters  of  the  10th  and  Idth  of  May  ;  but 
the  approval  was  not  under  seaL  On  the  same  Ist  of 
June,  1892,  the  town  derk  wrote  to  the  defendant 
itatinff  that  the  coundl  had  ratified  the  agreement 
made  by  the  public  improvements  committee  with  the 
defenduit  mentioned  in  the  writer's  letter  of  the  Idth 
of  May,  and  further  stating  that  the  council  were 
wiDing  to  permit  the  defendant  to  occupy  the  build- 
ing mentioned  in  his  letter  of  the  27th  of  May  for  one 
year  from  the  24th  of  June,  1892. 

The  defendant,  on  the  21st  of  July,  1892,  wrote  to 
the  town  derk  in  the  following  tenns : — **  The  offisr 
I  made  to  the  corporation  .  .  .  was  contained  in 
my  letters  10th,  Idth,  and  27th  of  May  last.  The 
daim  for  £1,000,  which  formed  part  of  my  proposals, 
has  been  altogether  ignored,  and  inasmuch  as  my 
offer  has  not  been  accepted  in  its  entirety  I  hereby 
withdraw  the  same." 

The  corporation  by  this  action  claimed  a  dedara- 
tion  that  the  defendant's  letters  of  the  10th  and  Idth 
of  May,  1892,  and  the  letter  in  reply  of  the  Idth  of 
May,  1892,  constituted  an  agreeirent  binding  upon 
the  defendant,  and  specific  performance  of  such 
igreement. 

KevUU,  Q,C.,  and  Ashton  Cross t  for  the  plaintiff 
eorporation. — ^I%ere  was  an  unconditional  acceptance 
of  the  offer  contained  in  defendant's  letters  of  the 
lOth  and  Idth  of  May,  1892.  The  offer  was  not 
withdrawn  before  ratification  by  the  council ;  even  if 
(thad  been  withdrawn,  the  ratification  would  have 
rdated  back  to  the  acceptance  by  the  committee,  and 
lie  withdrawal  would  have  been  of  no  effect :  Bolton 
Pixrtners  v.  Lambert,  87  W.  B.  4d4,  41  Ch.  D.  295 ; 
^»  re  Portuguese  Consolidated  Copper  Mines,  d9  W.  B. 
J5,  45  Ch.  D.  16. 

Eaidane,  Q,C,,  and  Prior,  for  the  defendant. — As 
0  BoUon  Partners  v.  Lambert,  see  Fry  on  Specific 
Performance,  drd  ed.,  Appendix  A.  That  case  is  not 
ppHoable.  The  corporation  in  the  present  case 
odd  only  contract  oy  an  instrument  under  seal. 
Ratification  could  not  turn  the  so-called  acceptance 
7  the  committee,  which  was  a  meie  nullity,  mto  a 
slid  aooeptanoe :  In  re  Empress  Engineering  Co,,  29 
r.  B.  d42,  16  Ch.  D.  125 ;  Kelner  v.  Baxter,  15  W.  B. 
78,  L.  B.  2  C.  P.  174 ;  In  re  Northumberland  Avenue 
IM  Co.,  ZZ  Ch.  D.  16,  d5  W.  B.  Dig.  d8.  The 
ooeptaaoe  by  the  committee  was  made  subject  to 


the  approval  of  the  council,  and  that  is  not  a  sinople 
acceptance,  but  with  a  new  term  introduced.  The 
corporation  could  only  enter  into  a  contract  of  this 
sort  under  their  seal:  Mayor  of  Kidderminster  v. 
Hardwick,  22  W.  B.  160,  L.  B.  9  Ex.  Id. 

They  referred  to  the  Munidpal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  s.  22,  sub-section  2. 

Neville,  Q,C,  replied. 

BoMEB,  J.— Personally,  I  am  sorry  to  decide  as  I 
do,  for  I  cannot  hdp  seeing  that  my  dedsionwill 
cause  embarrassment.  But  I  fed  compelled  to  come 
to  the  following  condusion. 

In  the  first  place,  the  contract  sought  to  be  en- 
forced by  the  plaintiff  corporation  is  dearly  one 
which  must  necessarily  he  nu^e  imder  their  seal.  It 
is  not  within  any  of  the  exceptions  to  the  rule  as  to 
contracts  by  corporations.  But  it  is  not  under  their 
seal,  nor  is  it  signed  on  their  behalf  by  anyone 
authorized  by  them  under  seal,  nor  has  it  been 
ratified  under  seal,  nor  has  it  been  part  performed  or 
acted  upon.  It  appears  to  me,  therefore,  that  the 
case  is  governed  by  Mayor  of  Kidderminster  v.  Hard- 
wick,  an  authority  which  ought  to  be  followed  by  me, 
and  has  not  been  affected  by  any  of  the  provisions  of 
the  Municipal  Corporations  Act,  1882. 

[His  lordship  then  dealt  with  other  questions  aris- 
ing in  the  case,  which  do  not  call  for  a  report,  and 
dismissed  t^e  action,  with  costs.] 

Solidtors,  Budd,  Johnson,  cfc  Jecks,  for  J.  J, 
Bickerton,  Town  Clerk  of  Oxford ;  Newton,  Wyatt,  d 
Newton* 


a  B.  Div.  1  jT^v  6. 

(Charles  and  Wright,  JJ.)  j 

Teaynoe  v.  Jones,  (a.) 
Licensing  law— Transfer  of  licence— New  premises— 
Discretion  of  justices  to  refuse  transfer— Licensing 
Act,  1828  (9  Qeo.  4,  c.  61),  «.  l^—Wine  and  Beer- 
house Act,  1869  (82  <fc  ZZ  Vict,  c  27),  ss.  8,  19. 

The  licensee  of  premises  which  had  been  continuously 
licensed  for  the  sale  of  beer  on  and  off  the  premises  from 
a  date  prior  to  the  1st  of  May,  1869,  and  which  were 
about  to  be  pulled  down  for  a  public  purpose,  applied  at 
special  sessions  for  a  transfer  of  the  licence  to  other 
premises. 

Held,  that  the  justices'  power  of  refusing  the  transfer 
was  not  limited  to  the  four  grounds  mentioned  in  section 
8  of  the  Wine  and  Beerhouse  Act,  1869. 

Special  case  stated  by  the  licensing  justices  of  the 
Borough  of  Newport 

The  appellant  was  the  holder  of  a  licence  for  the 
sale  of  beer  on  and  off  the  premises.  The  premises 
had  been  continually  licensed  as  a  beerhouse  since  a 
date  prior  to  May,  1869,  and  therefore  by  section  19 
of  the  Wine  and  Beerhouse  Act,  1869,  and  section  76 
of  the  amending  Act,  1870,  the  .renewal  of  the 
licence  could  not  be  refused  except  upon  one  of  the 
four  specified  grounds  in  section  8  of  that  Act,  none 
of  which,  it  was  admitted,  applied  to  the  present  case. 
The  premises  being  about  to  be  pulled  down  for  a 
public  purpose— viz.,  the  widening  and  improving  of 
the  ro^way— the  appellant  apphed  to  the  licensing 
justices  in  special  sessions  under  section  14  of  the 
licensing  Act,  1828,  for  a  transfer  of  her  licence  to 
other  premises,  which  were  situated  at  about  dOO 
yards  distance  from  her  original   premises.    Satis- 


(a.)  Beported  by  F.  O.  Bobinsok,  Esq.,  Barrister- 
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factory  evidenoe  wae  adduced  of  the  character  of  the 
appellant,  and  also  of  the  premises  in  respect  of  which 
she  applied.  The  justices  held  that,  the  desired 
transfer  not  bcdng  from  one  person  to  another 
person,  hut  from  expiring  premises  in  one  street  to 
other  premises  in  another  street,  the^  had  a  right,  in 
the  exercise  of  their  judicial  discretion,  to  refuse  the 
application,  and  were  not  limited  to  the  four  grounds 
mentioned  in  section  8  of  the  Wine  and  Beerhouse 
Act,  1869.  They  accordingly  refused  the  transfer,  on 
the  ground  that  it  was  undesirable  to  move  the 
licence  from  one  place  to  another. 

PaterBOTit  for  the  appellant. — ^The  justices  were 
wrong  in  refusing  this  application.  If  the  appellant 
had  applied  for  a  renewfd  of  the  licence  in  respect 
of  her  original  premises  it  could  only  have  been 
refused  on  one  of  the  four  grounds  mentioned  in 
section  8  of  the  Wine  and  Beerhouse  Act,  1869. 
The  justices  have  no  greater  powers  of  refusal  merely 
because  the  licence  is  to  be  transferred  to  other 
premises :  Simonds  v  Justices  of  Blackheath,  35  W.  B. 
167,  17  a  B.  D.  765. 

Macmorran,  for  the  justices. — ^The  privilege  given 
by  section  19  of  the  'Wine  and  Beerhouse  Act,  1869, 
is  a  privilege  intended  to  protect  a  licence  granted  in 
respect  of  particular  premises,  and  it  does  not  give  any 
rights  to  any  particular  person  apart  from  the 
particular  premises.  The  justices'  discretion  in  this 
case  was,  therefore,  not  limited,  and  their  refusal  of 
this  application  was  within  their  powers.  If  the 
contention  of  the  appellant  is  correct  the  licensee  of  a 
''protected"  beerhouse  which  is  about  to  be  pulled 
down  could  select  any  site  he  pleased  for  his  new 
house. 

Paterson  replied. 

Ohables,  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  application  for  the  truisfer 
was  made  under  section  14  of  the  Licensing  Act, 
1828,  which  provides  for  the  application  to  special 
sessions  for  the  transfer  of  a  licence  on  the  happening 
of  certain  contingencies,  one  of  which  is  if  licensed 
premises  are  going  to  be  pulled  down  for  a  public 
purpose.  Under  that  section  the  question  whether 
the  license  shall  be  transferred  to  the  proposed  new 
premises  is  entirely  within  the  discretion  of  the 
justices.  But  it  is  said  that  in  this  case  that  discretion 
is  limited,  because  the  applicant  is  the  holder  of  a 
licence  for  what  is  called  a  privileged  beerhouse — t.c, 
a  beerhouse  in  respect  of  which  the  licence  has  been 
continually  in  force  since  May,  1869,  and  that  section 
19  of  the  Wine  and  Beerhouse  Act,  1869,  and  section 
7  of  the  amending  Act,  1870,  impose  a  fetter  on  the 
justices'  discretion,  and  give  the  applicant  a  right  to 
have  this  transfer.  I  do  not  agree  with  that  oouten- 
tion.  I  think  that  the  language  of  those  sections 
■hows  that  the  privilege  exists  in  respect  of  the 
particular  house  only,  and  does  not  give  a  vested 
right  to  the  occupant  of  a  "privileged"  house  to 
demand  a  transfer  of  the  licence  to  now  premises. 
The  justices,  therefore,  had  a  discretion  in  this  case  to 
efuse  the  transfer,  and  the  court  will  not  interfere 
with  the  judicial  exerdse  of  that  discretion. 

Wbight,  J.— I  agree.  Since  the  Act  of  1869  the 
certificate  of  justices  is  necessary  before  any  person 
can  obtain  a  hcence  to  sell  beer.  As  regards  ''off" 
licences  that  certificate  can  onl^  be  ref  us^  on  one  of 
the  four  ^unds  mentioned  m  section  8,  and  that 
privilege  is  also  extended  by  section  19  to  premises 
which  were  licensed  at  the  date  of  the  passing  of  the 
Act,  and  have  been  continuously  licensed  ever  since. 
The  applicant  in  this  case  must  bring  herself  within 
the  language  of  section  19,  and  in  my  opinion  she 


has  failed  to  do  so.    To  decide  in  her  favour  wonld 
be  to  entirely  disregard  the  language  of  section  19. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Inoe,  CoU,  A  Ince,  ior 
Oliver,  Newport. 

Solicitors  for  the  justices,  Cole  d:  Jackson,  for  New- 
Tnan,  Newport 


IN  BANKRUPTCfY. 


Q.  B.  Div.  ) 
(Yaughan  Williams  > 
and  Kennedy,  JJ.)  ) 


Nov.  21. 


In  re  Hawkiks. 
Ex  parte  Hawkiks.  (a.) 

Bankruptcy — Proof— Alimony — Arrears  accrued  after 
receiving  order— Bankruptcy  Ad,  1883  (46  £  47  Fid 
c.  52),  s.  37,  sub-section  (3). 

Arrears  of  alimony  payable  under  an  order  of  tie 
Divorce  Division  of  the  High  Court,  which  have  aecrued 
due  after  the  date  of  the  receiving  order  and  before  prvof, 
are  not  provable  in  bankruptcy. 

Per  Yaughan  Williams,  J. — That  no  proof  can  U 
had  in  respect  of  instalments  of  alimony,  vohdher  twk 
instalments  accrued  due  before  or  after  receiving  order. 

Appeal  from  a  decision  of  his  Honour  Judge  Bdge 
in  the  county  court  at  Exeter  by  which  he  upheld  & 
rejection  by  the  official  receiver  of  a  proof  tendered 
by  Mrs.  Hawkins,  the  wife  of  the  bankrupt,  in  reqtecft 
of  alimony. 

In  1885  Mrs.  Hawkins  obtained  an  order  for 
judicial  separation  from  her  husband ;  and  <ni  tbe  lit 
of  April,  1886,  and  the  19th  of  April,  1886,  oideo 
were  made  for  the  payment  of  permanent  alimoi^ 
by  the  debtor  to  his  wife. 

On  the  25th  of  February,  1890,  a  receiving  ord« 
was  made  against  the  debtor,  and  in  April,  189§,  Hit. 
BDftwkins  put  in  a  proof  for  arrears  of  alimony  agaiiik 
the  estate. 

The  amount  of  the  proof  was  £168  168.,  of  wldbb 
£22  16s.  had  accrued  due  up  to  the  date  of  ike 
receiving  order,  and  the  balance  of  £146  hid 
accrued  since  that  date  up  to  the  25th  of  March,  18M. 

The  official  receiver  allowed  the  proof  for  £22  16a, 
the  arrears  accrued  due  up  to  the  date  of  the  reoetripg 
order,  but  he  disaUowed  the  proof  for  the  aneui 
accrued  due  since  that  date,  and  this  deoiflon  wai 
upheld  by  the  county  court  judge. 

Mrs.  B!awkins  now  appealed. 

BoskiU,  for  the  appellant.— The  decision  of  the 
county  court  judge  was  wrong.  The  alimony  in  this 
case  had  accrued  due  as  a  sum  certain  sinoe  tiie  date 
of  tiie  receiving  order,  and  therefore  can  be  proved 
for  in  bankruptcy.  The  case  of  In  re  Linion,  &  fctrtt 
Linton,  33  W.  B.  714,  15  Q.  B.  D.  239,  maaij 
decided  that  future  alimony  could  not  be  proved  for, 
ui>on  the  ground  that  the  amount  was  inci^iihle  of 
being  ascertained.  Here  the  arrears  have  beooraev 
ascertained  sum.  There  is  no  oase  which  deoidei 
that  arrears  accrued  due  since  the  reoeiving  oidir 
and  which  have  reached  a  sum  certain  are  aot 
provable,  and  the  principle  on  which  I  rely  has  bett 
applied  in  the  cases  of  calls  on  shares :  In  re  MermM- 
tile  Mutual  Marine  Insurance  Cb.,  32  W.  B.  360,  ^ 
Ch.  D.  415 ;  FurdoonjWs  case,  3  Ch.  D.  264,  25  W.  S- 
Dig.  49. 

(a.)  Beported  by  C.  F.  Mobbbll,  Esq.,  Baniitv- 
atoLaw. 
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Muir  Mackenzie,  for  the  official  receiver. — The 
official  receiver  rejected  the  proof  for  alimony  aocraed 
dneBinoethe  receiving  order  and  before  the  proof, 
botheluui  admitted  tiie  proof  for  what  was  due  at 
the  date  of  the  receiving  order.  The  reason  for  that 
is  that  nothing  can  be  proved  for  which  was  not  a 
liafaility  to  which  the  debtor  was  subject  at  the  date 
of  the  receiving  order.  These  claims  were  quite 
moertain  at  that  date,  and  the  fact  that  a  liabilit}" 
beoomes  liquidated  after  the  receiving  order  does  not 
alter  the  nature  of  the  debt. 

BoskiU  in  reply. 

YAUOHAir  Williams,  J. — I  am  of  opinion  that 
this  proof  has  been  rightly  rejected.  In  the  first 
place  I  think  that  the  narrower  contention  upon 
which  Mr.  Mackenzie  preferred  to  rest  his  case  is  well 
founded.  I  am  inclined  to  think  that,  notwithstand- 
ing the  words  of  section  37,  sub-section  3,  of  the 
Bankruptcy  Act,  1883,  the  liquidation  of  an  obliga- 
tion by  the  happening  of  the  event  or  breach  on 
▼hidi  the  money  was  to  be  liquidated  after  the 
making  of  the  receiving  order,  does  not  alter  the 
satoreof  the  debt  in  respect  of  which  the  proof  has  to 
l»  made.  It  may  be  that  a  distinction  is  properly 
diawn  between  arrears  of  alimony  which  nave 
become  debts  payable  prior  to  the  receiving  order,  as 
to  nhieh  I  shall  have  a  word  to  say  presently,  and 
ftttore  instalments  of  alimony,  as  to  which  the  case  of 
In  re  Linton,  Ex  parte  Linton  is  a  clear  decision 
that  no  proof  can  be  made.  Be  that  as  it  mav,  in 
mj  judgment,  if  no  arrears  have  become  payable  at 
the  moment  when  the  receiving  order  is  made,  the  proof 
mmt  necessarily  be  a  proof  in  respect  of  a  contingent 
fiahiUty:  the  obligation  exists  at  the  moment  when 
fte  reoeiving  order  is  made,  there  is  a  right  of  proof 
immediately  the  receiving  order  is  made  unless  the 
aatore  of  the  obligation  is  such  that  the  amount  of 
the  proof  is  incajMible  of  being  ascertained.  That 
hemg  so,  if  subsequently  to  the  receiving  order  the 
event  happens  which  liquidates  or  appears  to  liqui- 
date the  amount  of  the  obligation,  whether  it 
hqnidaies  it  pro  tanto  or  in  its  entirety,  yet  the  nature 
of  the  proof  is  unaltered.  The  nature  of  the  proof 
was  proof  of  an  obligation  the  liability  under  which 
was  contingent  at  the  moment  when  the  receiving 
onler  was  made,  and  these  subsequent  events  are 
merely  evidence  which  will  assist  the  court  in  making 
tiie  ultimate  assessment.  I  myself  have  oome  to  the 
oondusion  that  in  the  case  of  alimony  one  has  no 
light  to  say  that  the  case  is  outside  the  decision  of 
/a  re  Linton,  Ex  parte  Linton  because  instalments 
have  become  payable  between  the  receiving  order  and 
the  proof.  The  decision  in  that  case  was  that  instal- 
ments of  alimony  not  payable  at  the  moment  of  the 
nearing  order  are  not  provable  because  the  amount 
which  wQl  be  payable  under  that  order  is  incapable 
of  heing  assessed,  and  incapable  of  being  assessed 
because  the  court  which  makes  the  order  has  full 
power  oTer  its  own  order  and  may  alter  or  rescind  the 
Oder  at  any  moment  that  it  likes.  Hie  case  is  not 
pnt  outside  the  rule  in  In  re  Linton,  Ex  parte  Linton 
merely  because  some  instalments  have  become  due 
JMtween  the  receiving  order  and  the  proof.  Such 
iDstaknents  are,  in  my  opinion,  within  the  meaning  of 
^  rule  in  In  re  LinUrn,  Ex  parte  Linton,  future  instal- 
ments of  alimony  :  tiiey  are  future  in  relation  to  the 
^  of  the  receiving  order,  and  it  is  a  fallacy  to 
nppoee  that  when  the  court  in  In  re  Linton,  Ex 
parU  Lintofi  spoke  of  future  instalments  it  meant 
^otorein  respect  of  the  date  of  the  proof.  In  my 
opinion  it  meant  future  in  respect  of  the  receiving 
order. 

That  being  so,  there  is  the  other  point,  about  which 
Ipreler  to  say  a  word,  although  it  was  not  the  point 


upon  which  Mr.  Maokengifl  elected  to  rely.  I  think 
he  was  actuated  by  somewhat  chivalrous  motives 
towards  the  official  receiver,  and  did  not  like  to  rely 
upon  a  ground  whidi  was  inconsistent  with  the  proof 
that  the  trustee  or  the  official  receiver  had  already 
a^ittc^d,  and  which  might  probably  lead  to  a  ques- 
tioning of  the  proof  hereafter  or  to  its  being  expunged. 
It  seems  to  me  that  it  is  our  duty  to  consider  that  i>oint 
also,  and,  spealdng  for  myself,  I  have  the  greatest 
doubt  whether  there  can  be  any  proof  in  res^t  of 
instalments  of  alimony  at  all,  whether  such  instal- 
ments have  accrued  due  prior  to  the  receiving  order 
or  not.  It  is  quite  plain  that  instalments  of  alimony, 
although  a  debt  for  the  non-payment  of  which  a  man 
may  be  sent  to  prison  under  the  Debtors  Act,  do  not 
create  such  a  aebt  that  an  action  at  law  could  be 
brought  or  a  judgment  obtained  in  any  court  whatso- 
ever for  the  non-payment  of  the  debt.  More  than 
that,  the  obligation  to  pay  alimony  is  not  an  obliga- 
tion from  which  a  bankrupt  can  get  either  discharge 
or  relief  by  bankruptcy  at  all.  With  regard  to 
future  instalments,  there  can  be  no  question  the 
decision  in  In  re  Linton,  Ex  parte  Linton  goes  the  full 
length  of  showing  that  the  discharge  in  bankruptcy 
would  not  be  pleadable  as  an  answer  to  an  application 
either  in  the  Divorce  Court  or  under  the  Debtors  Act 
to  enforce  the  payment  of  instalments  of  alimony 
which  were  future  at  the  date  of  the  receiving  order. 
It  seems  to  me  that  the  observations  of  the  judges  go 
further  than  that.  Lord  Esher  says  that  **  a  man's 
personal  eaminffs  after  his  bankruptcy  do  not  go  to 
his  creditors.  Me  keeps  them  hinaself ,  notwithstand- 
ing his  bankruptcy ;  he  is  as  well  able  to  pay 
alimony  of  this  kind  after  his  bankruptcy  as 
before."  It  is  plain  that  Lord  Esher  when  ne  made 
those  observations  was  of  opinion  that  the  obli^ 
tion  to  pay  alimony  continued  notwithstanding 
bankrupted. 

**  Now,  ^uite  irrespective  of  discharxe,  it  is  plain 
that  there  is  no  obligation  upon  a  bankrupt  to  pay 
any  provable  debt  otherwise  than  by  having  such 
debt  proved  in  the  bankruptcy.  The  rights  of  a 
creditor  with  regard  to  a  provable  debt  cannot  be 
enforced  in  any  other  way  than  by  proof."  Lord 
Esher,  it  seems  to  me,  assumes  in  that  ODservation  that 
the  liability  to  pay  alimony  can  be  enforced  notwith- 
standing bankruptcy,  and  can  be  enforced  both  before 
and  after  discharge,  and  it  is  reasonable  and  conso- 
nant with  justice  that  that  should  be  so.  A  man's 
obligation  to  support  his  wife  is  one  that  cannot 
possibly  cease  because  he  is  a  bankrupt ;  he  cannot 
wash  his  hands  of  such  an  obligation  because  he  has 
been  made  a  bankrupt  or  because  he  has  got  his  dis- 
charge in  bankruptcy.  One  can  imagine  innumer- 
able circumstances  under  which  a  man,  notwithstand- 
ing his  bankruptcy,  might  be  living  in  affluence,  and 
that  man  mignt  be  a  married  man,  and  to  sav  that 
the  obligation  on  that  man  to  support  his  wife  was 
an  obligation  which  he  got  rid  of  by  oankruptcy  seems 
to  be  altogether  wrong.  When  we  come  to  consider 
what  is  the  principle  upon  which  an  order  for  alimony 
is  made,  it  seems  to  me  that  the  principle  is  the 
obligation  of  the  man  to  support  his  wife.  Under 
these  circumstances  it  is  plain  that,  notwithstanding 
bankruptoy,  the  obligation  of  a  man  to  support  his 
wife  continues  uninterrupted  down  to  discharge,  and 
unaffected  by  the  discharge.  If  that  is  so  it  neces- 
sarily follows  that  there  can  be  no  proof,  because  by 
the  very  terms  of  the  Act  of  Parliament,  except  in 
two  specially  excepted  cases  of  fraud  and  breach  of 
trust,  the  discharge  in  bankruptcy  is  a  discharge  of 
and  release  of  every  provable  aebt.  Not  only,  there- 
fore, upon  the  ffround  which  Mr.  Mackenzie  has 
mentioned,  but  auo  upon  the  ground  that  there  can 
be  no    proof  in   rei^eot   of  instalments  under  an 
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alimony  order,  whether  Booh  instalments  aocmed  due 
before  or  after  the  receiving  order,  this  proof  was 
wrongly  admitted. 

Kennedy,    J. — ^I  entirely  agree,    and,   speaking 
personally,  it  seems  to  me  tnat  the  wider  ground  is  as 
strong  as  the  narrower,  unless  you  come  to  the  con- 
dnsion  that  the  bankruptcy  effects  a  release,  and  a 
discharge  takes  place  from  the  obligation  imposed  by 
the  court  on  the  husband  to  support  his  wife,  so  that 
there  can  be  no  proof*    There  are  certain  exceptions 
to  that  rule,  but  I  do  not  see  why  this  shoud  be 
added  to  the  list,     '^th  regard  to   the  narrower 
ground,  the  true  principle  is  that  there  must  be  not 
only  a  right  of  proof  but  a  capacity  of  valuation  at 
the  date  of  the  receiving  order.     Neither  of  these 
things  exist  in  this  case.    There  is  no  contract,  there 
is  an  order  of  thecourt  which  may  be  varied  from  day 
to  day,  and  it  has  been  said  upon  judicial  authori^ 
that  an  order  might  be  made  even  affecting  the  past 
It  may  not  last  another  minute  or  another  day  or 
another  week.  Can  it  be  said,  then,  that  there  can  be 
the  valuation  of  the  future    liaUlity*    I  think   it 
cannot.    There  was  no  contractual  right  in  respect 
of  which  we  may  say  that  even  a  nominal  valuation 
could  be  made.     Then  it  was  said,  '*  Well,  but  the 
case  is  changed,  because  certain  arrears  under  the 
order  as  it  stands  have  fallen  due  since  the  commence- 
ment of  the  bankruptcy ;  these  at  any  rate  we  have 
an  assessment  made  upon."     That  argument   fails 
because  I  do  not  think  that  the  fact  tluit  something 
having  become  subsequently  assessed  in  that  manner 
can  be  of  an^  avail  to  him  who  seeks  to  prove  if  at  the 
date  on  which  his  right  had  to  be  ascertained  the 
right  to  prove  did  not  at  all  exist. 

Appeal  diamisied  ;  leave  to  appeal  given. 

SoUcitoTS  for  the  appellant,  Makiruont  Carpenter,  & 
San,  for  A.  Burrow,  GoUumpton. 

Solicitor  for  the  official  receiver,  The  Solicitor  to 
the  Board  of  Trade. 


Orazebrook,  for  the  Queen's  Proctor,  did  not  aik  for 


^~^'^Mv?ri^^^i     J«ly81;A«g.l0.1893. 
Flower  v.  Flower  ahd  Others  (Queen's  Prootor 

XNTBRYSNINa).  (a.) 

Divorce — Practice — Queen*8  Frodor  intervening — Recon" 
dliation — Motion  to  rescind  decree — No  plea  filed. 

Where,  after  decree  nisi,  the  parties  had  become  recon- 
cHed  and  resumed  cohabitation,  the  court,  on  the  motion 
of  the  QueefCs  Proctor,  without  requiring  him  to  file  a 
plea,  rescinded  the  decree  nisi  and  dismissed  the  petition 
on  being  satisfied  of  the  facts. 

Motion  by  Queen's  Proctor  to  rescind  the  decree 
nisi  for  dissolution  of  the  marriage  and  to  dismiss  the 
petition  without  the  Queen's  Proctor  having  filed  a 
plea. 

This  was  the  husband's  petition  for  dissolution  of 
the  marriage,  on  the  ground  of  his  wife's  adultery. 
The  decree  nisi  was  pronounced  in  October,  1892,  and 
on  the  7th  of  May,  1893,  a  reconciliation  took  place 
and  the  parties  resumed  cohabitation.  The  solicitors 
for  the  petitioner  immediately  communioatod  this  fact 
to  tibie  Queen's  Proctor,  who  thereupon  entered  an 
appearance,  and  in  order  to  save  expense  made  ti^e 
motion  in  its  present  form.  The  case  stood  over  from 
the  31st  of  July  for  direct  evidence  that  the  parties 
had  resumed  cohabitation.  This  was  deposed  to  on 
affidavit  by  the  petitioner  and  respondent. 

(a.)  Beported  by  J.  Gerard  Laino,  Esq.,  Barrister- 
at-Law. 


Jeune,  p.,  made  the  order. 
Solicitor,  The  Queen's  Prodor. 


July  20, 1891 


}Qott0e  of  lorli0. 

From  0.  A. ) 
(England).  J 
Balkis  Ck>N80Ln>ATED  Ck>.  (Limited^  v.  Toukovoi 

AND  Another,  (a.) 
CompanyShares^Transfer  of  shares — Share  cerf^ 
cate—Sale  by  transferee-- Estoppel — B^reseiUatim 
contained  in  certificate-— Measure  of  damages. 

Where  a  duly-authenticated  share  eerUfioate  is  iuuei 
by  a  company  to  a  transferee  who,  on  the  faith  of  it, 
enters  {hank  fide)  into  a  contract  of  sale  which  he  u 
bound  to  fulfil,  the  company  is  eetopped  from  de»^ 
Ma<  the  transferee  is  propridor  of  the  shares;  so  fkt, 
should  the  company  refuse  to  regider  the  purchasers  frm 
the  transferee,  the  company  become  liable  to  make  geoi 
the  loss  sustained  by  him  in  consequence. 

The  respondent  T.  had  sent  in  a  transfer  of  cerimn 
shares  to  Vie  appellant  company,  and  had  received  firm 
them  a  certifiaite  stating  that  he  was  the  propridwef 
those  shares.  This  transfer  was  fraudulently  exeaOd 
hy  a  former  proprietor,  who  had  previously  transferrti 
them.  T.  aftenoards  sold  the  shares,  but  the  ampOoMi 
company  refused  to  register  the  purchasers,  as  there  had 
been  a  prior  certified  transfer.  T.,  who  acted  in  goed 
faith  throughout,  had  consequently  to  make  good  the  Um, 
at  the  cost  of  £111  l(h. 

Held,  that  T.  was  entitled  to  recover  this  sum  from  tit 
company. 

In  re  Bahia  and  San  Francisco  Bailway  Co.,  16 
W.  B.  862,  L.  B.  3  Q.  B.  584,  unproved. 

Simm  v.  Anglo-American  Tel^g;raph  Co.,  28  If.  £. 
290,  6  Q.  B.  D.  188,  explained. 

Decision  of  the  Court  of  Appeal  {d9  W.  B.  &^ 
[1891]  2  Q.  B.  614)  affirmed. 

This  was  an  appeal  by  the  Balkis  Co.  from  an 
order  of  the  Court  of  Apr^  (Lord  Esber,  ILB.. 
Lopes  and  Kay,  L.JJ.),  39  W.  R,  693,  [18911  2  Q  B. 
614.  The  facts  are  set  out  in  Lord  HerscheU's  judg- 
ment. 

Finlay,  Q.C.,  and  Buddey,  Q.C.  {H.  Sutton  witk 
them),  for  the  appellants.— llie  certification  given  i«y 
no  warranty  of  fiie  chain  of  title :  Bishop  and  Otkm 
V.  Balkis  Consolidated  Co.,  39  W.  E.  99,  25  a  B.  D. 
512.  The  company  are  not  liable  for  innocent  repie* 
sentation.  A  principal  is  not  liable  in  an  action  d 
deceit.  The  secrete^  did  not  make  reply  for  his  owi 
purposes,  and  it  would  be  ultra  vires  for  the  coe- 
pany  to  issue  new  shares.  In  re  Bahia^  ^tc,  Co.,  16 
wTe.  862,  L.  E.  3  a  B.  584,  falls  within  Pidcvd  v. 
Sears,  6  Ad  &  E.  469,  and  was  followed  in  Hart  v. 
Frontino  and  Bolivia  Gold  Cti.,  L.  E.  6  Ex.  Ill,  W 
W.  E.  C.  L.  Dig.  57,  and  Simm  v.  Anglo-Amenea» 
Tdegraph  Co.,  28  W.  E.  290,  5  Q.  B.  D,  188.  Ske» 
V.  PoH  Philip  Gold  Co..  32  W.  E.  771,  13  Q  B.  D. 
103,  was  overruled  by  British  Mutual  Banking  Oo.  v. 
Chamwood  Forest  Bailway  Co.,  35  W.  E.  590,  18 
Q.  B.  D.  714,  Parke,  B.,  in  Cannam  v.  Farmer,  3  Bx. 
698.  Mechanics*  Bank  v.  New  York  and  New  &«■ 
BaUway  Co.,  4  Duer  (11  N.  Y.  Sup.  Ct)  480,  »  > 

(a.)  Beported  by  Charles  H.  Grafton,  Esq.,  Bw 
rister-at-Law. 


YoLian.     (jmu»,i894.]     the  weekly  reporter. 
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amikr  case.    Tomkinson's  was  not  a  proper  transfer 
iritUn  the  articles,  he  was  not  transferor.    The  com- 
pany simply  say :  There  is  in  our  register  what  pur- 
ports to  be  a  transfer,  and  it  does  so  warrant  trans- 
lerenoe.    The  certificate  amounts  only  to  evidence  of 
the  hct    The  company  made  a  mere  misstatement  of 
/set.   ^rd  HxRfiicHELL,  L.C.— Why  does  not  that 
come  within  Burrawes  ▼.  Lock^  10  Ves.  470,  and  Berry 
T.  Peek,  38  W.  B.  33,  14  App.  Cas.  337  ?]    The  com- 
paoy  are  not  liaUe  for  warranty.    It  was  competent 
to  TomkiDson  to  inspect  the  register,  and  he  could 
therefore  have  ascertained  the  true  state  of  facts  as 
well  as  the  company ;  the  default  of  the  company  to 
do  80  does  not  warrant  title.    The  fact  that  the  com- 
pany ought  to  have  known  does  not  estop  them. 
If  there  be  any  estoppel,  what  does  that  establish  ? 
Assume  that  Tomkinson  was  on  the  register  and  a 
transfer  made.    It  does  not  warrant  that  the  com- 
pany shall  register.  There  should  therefore  be  nominal 
damages :  Scarf  v.  Jardine,  30  W,  E.  893, 7  App.  Cas. 
345,  350,  Lord  Selbome.    If  the  result  is  that  you 
cannot  get  on  the  register,  the  damages  are  surely 
the  amount  of  the  shares :  Skinner  y.  City  of  London 
Mariue  In$urance    Corporation,   33    W.    E.   628,    14 
Q.  B.  D.  882-887.    It  is  the  business  of  the  transferee 
to  put  himself  on  the  register :   London  Founders* 
A$9oci<aion  ▼.  Clarke,  36  W.  E.  489,  20  a  B.  D.  576. 
Ton  hare  got  to  assume  a  state  of  facts  not  true  for 
your  measure  of  damages.    You  cannot  turn  round 
sod  say,  I  will  now  take  real  faxsta.    You  must  abide 
by  your  estoppel  if  you  sue  on  estoppel.    You  must 
set  up  facts    for    better   or   worse,    and    damc^e 
follows  only   on    the    same   state   of    facts.     l£e 
bet  that  you  do  not  procure  registration  (which 
the  transferor  is  not  bound  to)  gives  only  nominal 
damages.    The  transferor  suffers  no  damage.    There 
were  no  shares  which   the    company   could   have 
appropriated  to  the  respondent.    If  they  had  given 
1,000  shares  by  deed,  that  contract  could  have  no 
effect    FairHtie  v.  Oilhert,  2  T.  E.  169  is  an  illustra- 
tion.   In  Ex  parte  Wataon,  36  W.  E.  829,  21  Q.  fi.  D. 
301,  it  was  neld  that  a  building  society  cannot  be 
estopped  from  showing  that  it  mid  no  power  to  do 
what  it  purports  to  have  done.    [Lord  Hebsohell, 
L.C.,  referred  to  Wenlock  v.  Biver  Dee  Co.,  10  App. 
Gas  354,  33  W.  B.  Dig.  228.]    If  you  cannot  contract 
you  cannot  be  estopped,  then  can  you  be  liable  in 
damam  ?    Aehbury  Co.  v.  Biehe,  24  W.  E.  794,  L.  E. 
7  H.  L.  653.    And  the  question  arises,  if  damages  in 
estoppel  are  allowed,  can  the  corporation  go  b^ond 
its  powers.    A  corporation  can  (mly  have  an  agent 
Usr  certain  purposes,  and   not  beyond:    see  Lord 
Qaims  in  Aehbury  Co,  v.  Biclie,  at  p.  672 ;  Mechantce* 
Bank  V.  New  York.  <fcc.,  Co.,  4  Duer  (11  N.  Y.  Sup. 
Ct  Bep.  480,  at  pp.  570,  571, 593).    The  observations 
then  go  to  both  certificate  and  certification.    [Lord 
EzrbSbell,  li.0. — ^The  company  may  be  liable  for  a 
vnmg.    Yon  r^hise  to  treat  me  as  a  shareholder,  and 
if  the  certificate  you  are  estopped.]    They  could  not 
et  up  estoppel,  for  they  could  not  contract.    Know- 
edge  is  immaterial  if  the  contract  is  tUtrd  vires.    The 
arporation  can  say  that  the  allegation  of  the  plaintiff 
lanimpossibality.  It  cannot  be  in  point  of  law.   [Lord 
lACRAOHTKzr.^The  remarks  in  Low  v.  Bouverie,  40 
r.  B.  50,  [1891]  3  Ch.  82,  are  obiter  dicta,  it  was 
eddedon  the  facts.    Slim  v.  Croucher,  8  W.  E.  347, 
De  O.  F.  ft  J.  518,  is  said  to  have  been  overruled 
y  Derry  v.  Peek,  which  had  nothing  to  do  with  it. 
'he  old  doctrine  of  misrepresentation  seems  to  have 
illeo  oot  of  date.]    The  secretary  acts  here  for  the 
mvenienoe  of  the  vendor  and  purchaser.    If  the 
mnpaay  has  received  any  benefit  it  cannot  keep  it, 
at  only  when  it  has  received  a  benefit;  but  there  is 
0  pdnoiple  by  which  you  can  make  the  company 
ive  up  sonietliing  it  has  not  received.    A  man  ought 


not  to  profit  by  an  estoppel.  If  the  £717  be  given 
the  price  realized  (£426)  must  be  given  up.  You 
shall  be  allowed  to  aver  the  true  state  of  facts  if  you 
restore  the  true  state.  The  plaintiff  must  set  up  the 
notional  stote  of  facte  throughout. 

Beid,  Q.C.,  and  Hollama,  for  the  respondento. — ^We 
rely  in  the  statement  of  daim  on  the  certification  and 
certificate.  What  is  the  true  meanine  of  the  repre- 
sentotion  made  P  (1)  That  the  transleror  is  the  true 
owner.  (2)  That  the  instrument  is  valid.  The  company 
have  special  knowledge  as  te  certification,  which  means 
that,  so  far  as  they  imow,  the  transferor  is  the  true 
owner.  It  is  perfectly  lawful  to  put  Tomkinson  on 
the  register ;  if  full,  tiie  company  must  pay  damages. 
He  relied  first  on  the  certification,  then  he  got  the 
certificate. 

Sections  30,  32,  and  35  of  the  Companies  Act,  1862, 
were  referred  to. 

Finlay,  Q.C.,  replied. 

The  House  took  time  for  consideration. 

Lord  Hbbsohell,  L.O. — ^This  action  was  brought 
by  the  respondente  to  recover  damages  in  respect  of 
the  refusal  by  the  appellant  company  (who  were  the 
defendante  in  the  action)  to  register  the  purchasers 
from  the  respondente  of  some  shares  in  the  appellant 
company. 

Pollock,  B.,  who  tried  the  action,  gave  judgement 
for  theplainti£b  for  £717  lOs.,  and  this  judgment  was 
affirmed  by  the  Court  of  Appeal  (Lord  Esher,  M.E., 
Lopes  and  Kay,  L.J  J.). 

The  respondente,  who  are  stockbrokers,  in  Decem- 
ber, 1888,  advanced  to  one  Powter  the  sum  of  £250 
by  way  of  loan,  on  the  faith  of  and  in  exchimge  for 
a  transfer  of  1,000  shares  in  the  appellant  company, 
which  Powter  deposited  with  the  respondente  as 
security  for  such  advances.  The  transfer  was  what  is 
termed  a  certified  transfer,  that  is  to  say,  it  bore  upon 
ite  face,  above  the  signature  of  the  secretary  of  the 
company,  these  words :  <*  certificate  lodged.'^  There 
can  be  no  doubt  that  the  puix>ose  of  this  certification 
is  to  give  an  assurance  to  ihe  person  taking  the 
transfer  that  the  transferor  has  deposited  wi£  the 
company  a  certificate  showing  his  nght  to  transfer. 
The  loan  of  £250  was  paid  off  in  January,  1889,  and 
further  loans  were  afterwards  made  from  time  to 
time  on  the  faith  and  security  of  this  certified 
transfer. 

In  May,  1889,  the  respondent  Tomkinson,  with  the 
knowledge  and  sanction  of  Powter,  inswted  his  own 
name  (as  representing  his  firm)  in  the  transfer  as 
transferee  of  the  shares,  and  having  executed  the 
transfer  lodged  it  at  the  office  of  the  appdlant  com- 
pany for  registration. 

On  the  1st  of  July,  1889,  the  appellant  company, 
on  the  application  of  the  respondente,  issued  to  them 
a  certificate  signed  by  two  of  the  directors,  counter- 
signed by  the  secretary,  and  sealed  with  the  seal  of 
the  company,  certifying  that  the  respondent  Tomkin- 
son was  the  proprietor  and  duly  registwed  owner  of 
the  1,000  shares. 

In  August,  1889,  the  balance  due  from  Powter  to 
the  respondente  was  £193  14s.  6d.,  for  which  they 
held  the  1,000  shares  as  security.  Powter  then  in- 
structed them  to  realize  for  the  puipose  of  paying 
his  debt.  The  respondente  aocorcUngly  in  that 
month  sold  the  1,000  shares  to  various  pur- 
chasers for  the  sum  of  £426  17s.  6d.,  and  for  the 
purpose  of  completing  such  sales  the  respondente 
lodged  with  the  appelumte  the  certificate  which  had 
been  issued  in  respect  of  the  shares,  together  with 
transfers  in  favour  of  the  respective  purchasers 
thereof  in  order  that  they  might  be  certined.  This 
was  done,  and  the  transfers,  with  the  certification 
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signed  by  the  secretary  of  the  appellant  company 
upon  tliem^  were  returned  to  the  respondents,  and 
handed  by  them  to  the  various  pnrdiasers,  who 
thereupon  paid  their  purchase-money.  Out  of  the 
£420  17s.  6d.  thus  received  by  the  respondents  they 
repaid  themselves  the  balance  of  £193  14s.  6d., 
which  remained  due  as  already  mentioned,  and,  after 
paying  to  Powter  a  sum  of  £110,  they  retained  the 
bfJaxice  of  £123  38. ;  Powter,  who  shortly  afterwards 
absconded,  being  indebted  to  them  to  an  amount 
largely  in  excess  of  that  sum. 

The  appellant  company  refused  to  recognize  the 
certified  transfers,  or  to  register  the  purchasers 
named  therein  as  the  holders  of  the  shares.  The 
respondents  were  consequently  compelled,  in  accord- 
ance with  the  custom  and  rules  of  the  Stock  Ex- 
change, to  complete  their  contracts  with  the  pur- 
chasers by  purchasing  and  delivering  to  them  1,000 
other  shares  in  the  appellant  company  in  the  place 
of  those  named  in  the  transfers.  The  market  price 
of  the  shares  having  risen,  the  respondents  were 
compelled  to  pay  the  sum  of  £717  lOs.  for  such  sub- 
stituted shares,  and  it  is  the  amount  of  this  payment 
which  they  have  been  held  entitled  to  recover. 

From  the  evidence  adduced  at  the  trial  it  appeared 
that  in  December,  1887,  Powter  was  the  registered 
proprietor  of  a  large  number  of  shares  in  the  appel- 
lant company.  In  March,  1888,  the  company  citi- 
fied a  trtuisfer  of  5,000  of  these  shares  (of  wmch  the 
1,000  which  Powter  purported  to  transfer  to  the 
respondents  formed  pcui^)  to  Maitland  and  Balfour. 
A  note  of  this  was  mdorsed  by  the  appellant  com- 
pany on  the  certificate  of  Powter's  shares  which  was 
in  their  possession.  In  January,  1889,  the  company 
registered  Balfour  and  Maitland  as  proprietors  of  the 
5,000  shares,  and  gave  them  the  usual  certificate.  It 
was  under  these  circumstances  that  they  refused  to 
recognize  the  respondent  Tomkinson  as  proprietor, 
and  to  register  his  transferees. 

It  was  contended  for  the  respondents  that  the 
certificate  which  the  respondent  Tomkinson  received 
from  the  appellant  company  was  given  to  him  for  the 
purpose  of  being  used  oy  him  as  evidence  of  his  title 
to  the  shares;  that  on  the  faith  of  this  he  entered 
into  contracts  of  sale  which  he  was  bound  to  fulfil ; 
that  the  appellant  company  were,  under  these  cir- 
cumstances, estopped  from  denying  that  he  was  the 
proprietor  of  the  snares,  and  that,  having  refused  to 
register  the  purchasers  and  transferees  from  him  on 
the  ground  that  he  was  not  the  proprietor  of  them, 
they  were  liable  to  make  good  to  him  the  loss  he  had 
sustained  in  consequence. 

It  was  held  by  the  Court  of  Queen's  Bench,  in  In 
re  Bahia  and  San  Francisco  Bailtvay  Co.y  tiiat  such  an 
estoppel  might  arise  where  a  certificate  was  issued 
stating  that  the  person  named  in  it  was  the  registered 
holder  of  certain  shares  in  the  company.  The  per- 
sons named  in  the  certificate  of  the  Bahia  and  Beax. 
Francisco  Bail  way  Co.,  having  sold  to  a  purchaser 
who  was  registered  as  holder,  his  name  was  after- 
wards removed  on  its  being  discovered  that  the 
transfer  to  the  persons  named  in  the  certificate  was 
^  forgery.  The  court  held  that  the  giving  of  the 
certificate  amounted  to  a  statement  by  the  company, 
intended  by  them  to  be  acted  upon  by  the  purchasers 
of  shares  in  the  market,  that  the  persons  certified  as  the 
holders  were  entitied  to  the  shares ;  and  that,  the  pur- 
chasers having  acted  on  that  statement  by  the  company, 
the  company  were  estopped  from  denying  its  truth 
and  liable  to  pay  as  damages  the  value  of  the  shares. 
Blackburn,  J.,  in  the  course  of  his  judgment, 
remarked  that  when  joint-stock  companies  were 
established  it  was  a  great  object  that  the  shares 
should  be  capable  of  being  easUy  transferred ;  that 
the  ^Legislatttr9  had.  aooor^iogly  provided  for  the 


keeping  of  a  register  of  the  members,  in  order  to 
keep  which  the  company  must  alter  the  r^piter 
whenever  there  was  a  transfer  of  its  shares;  and  the 
learned  judge  drew  attention  to  section  31  of  tiie 
Companies  Act,  1862,  which  provides  that  a  oompiny 
may  give  certificates,  and  that  these  shall  be  prim 
facie  evidence  of  the  titie  of  the  person  named  to  the 
shares  specified,  and  pointed  out  that  by  granting  the 
certificate  the  company  make  a  statement  that  they 
have  transferred  the  shares  specified  to  the  x>cnon 
named  in  it,  and  that  he  is  the  holder  of  the  sharci; 
tiiat  if  the  company  have  been  deceived  and  the 
statement  is  not  true,  they  may  not  be  guilty  ol 
n^ligence,  but  they  and  no  one  else  had  power  to 
inquire  into  the  matter.  The  learned  judge  expressed 
the  opinion  that  it  was  the  intention  of  tiie  Legisla- 
ture that  these  certificates  should  be  doooments  od 
which  buyers  might  safdy  act,  and  continued  thos: 
*'  It  is  quite  clear  that  a  statement  of  a  fact  was 
made  by  the  company,  on  which  the  company,  at  the 
very  least,  knew  that  persons  wanting  to  purohaie 
shares  might  act.  And  the  claimants  having  Ixmi  fide 
acted  upon  that  statement,  and  suffered  damage*  am 
they  recover  from  the  company  P  I  think  they  cm 
on  the  principle  enunciated  in  Freeman  v.  Cooktj  2 
Ex.  654." 

The  decision  in  the  Bahia  and  San  Francisco  Bail' 
way  case  was  followed  under  somewhat  diffn^rait  cir- 
cumstances by  the  Court  of  Exchequer  in  Hart  t. 
Frontino  and  Bolivia  South  American  Gold  Mining  Ce. 
The  plaintiff  in  that  action  bought  and  paid  ixa 
shares  in  the  defendant  company,  and  reoeived  doly 
executed  transfers  and  slukre  certificates,  wlaA 
cert^ed  that  the  person  named  in  the  register  of 
shareholders  was  the  proprietor  of  five  shaiSB 
numbered,  &c.  The  seller  of  the  shares  being  after- 
wards compelled  to  pay  a  call  upon  them,  demanded 
repayment  from  the  plaintiff,  who  required  to  hs?e 
the  transfer  completed  by  registration.  His  nase 
was  accordingly  entered  on  the  register,  and  he 
received  from  the  company  a  certificate  that  he  was 
the  proprietor  of  the  shares.  On  the  faith  of  thds 
certificate  he  repaid  the  seller  the  amount  of  the  oaU. 
The  company  having  discovered  that  the  shares  had 
been  sold  by  a  previous  owner  by  a  duly  executal 
transfer  to  another  person,  removed  the  plaia- 
tiff^s  name  from  the  register  and  inserted  ^ 
name  of  that  person.  It  was  held  that  by  the  regis- 
tration of  the  plaintiff  and  the  delivery  to  him  of  the 
certificate,  followed  by  the  payment  by  him  of  tbe 
call,  the  defendants  were  estopped  from  denying  ha 
titie  to  the  shares,  and  were  liable  to  pay  for  thor 
value. 

The  learned  counsel  for  the  appellants  impeach^ 
these  decisions,  as  they  were  entitied  to  do  in  josr 
lordship's  House,  and  contended  that  they  ought  to  be 
overruled.  After  carefully  considering  the  able  aacga- 
ments  urged  at  the  bar,  I  have  no  hesitation  ia  e:^p^^ 
sing  my  concurrence  in  the  law  laid  down  by  the  uodt 
of  Queen's  Bench  in  In  re  Bahia  and  San  Framdseo 
Bailtvay  Co,  The  reasoning  of  Blackburn,  J.,  in  psx>- 
nounoing  judgment  in  that  case  appears  to  me  to  be 
sound  and  in  accordance  with  the  law,  and  I  think  ^ 
would  be  very  mischievous  to  cast  any  doubt  on  ths 
authority  of  that  case. 

The  appellants  argued,  however,  and  corre^j* 
that  the  present  case  is  distinguishable  from  thai 
case,  inasmuch  as  it  is  not  the  purchasers  wko 
are  seeking  to  render  the  company  liable  by  way 
of  estoppel,  but  the  vendor  of  the  shares,  w^ 
himself  received  the  certificate  from  the  eoa- 
pany.  Does  that,  in  the  circumstances  whicli  vrar 
lordships  have  to  consider,  make  any  differeooe  r  H 
the  company  must  have  known,  as  was  said  in  tiM 
Bahia  and  San  Francisoo  BaUtoay  owe,  that 


Tal-xm,       [j«i.i7.i»4.]       THE  WEEKLY  REPORTER. 


207 


HoTTBB  or  LosDS.     BaiiKis  Consolidated  Co.  (Lnc.)  v.  Tomkinson  and  Akotkeb.    House  or  Losds* 


wnting  to  purchase  shares  might  act  upon  the 
ititenieDt  of  fact  contamed  in  the  oertifloate,  it  must 
eqiially  have  been  within  the  contemplation  of  the 
eompsii^  that  a  person  receiving  the  certificate  from 
them  might  on  the  faith  of  it  enter  into  a  contract  to 
lellthe  shares.  The  plaintiff  did  enter  into  such  a 
oontract,  and  thereby  altered  his  position  by  render- 
ing himself  liable  to  the  persons  with  whom  he  con- 
tnctod  to  sell  the  shares.  AU  the  elements  necessary 
to  create  an  estoppel  would  appear,  therefore,  to  lie 
pretent 

The  appellants,  however,  relied  upon  the  decision 
in  Simm  v.  Angto-Amehcan  Telegraph  Co.  as  showing 
that  one  who  receives  from  a  company  a  certificate 
that  he  is  the  proprietor  of  shares  therein,  is  not  in 
ihBjame  position  as  regards  his  rights  by  estoppel 
sgsinst  the  company  as  a  transferee  from  him  would 
be.  In  that  case  Burge,  who  was  the  buyer  of  stock 
in  the  defendant  company,  received  in  pursuance  of 
Ins  pudiase  a  transfer  of  the  stock  purporting  to  be 
executed  by  Coates,  who  was  the  registered  owner  of 
itoek  to  the  amount  purchased.  The  transfer  was,  in 
belj  forged  by  a  clerk  in  Coatee's  employ.  Burge 
having  borrowed  money  from  a  bank,  the  stock  was 
tnnsferred  to  Ingelow  as  trustee  for  the  bank,  and 
the  compau^  registered  Ingelow  as  the  owner,  and 
iKoed  a  certificate  aocordin^y.  The  advance  having: 
been  rmid  by  Burge,  the  bank's  trustee  became 
trustee  mr  him.  The  company  having  discovered  the 
ingery,  and  refused  to  recognize  £igelow  as  the 
owner  of  the  shares,  an  action  was  brought  by  Burge 
and  Insebw  to  compel  the  company  to  recogniice 
their  titik  It  was  held  by  the  Court  of  Appeal  that 
ttej  had  no  title  by  estoppel  as  against  the  company. 
The  STounds  for  the  decision  appear  to  have  been 
twofold:  in  the  first  place,  that  Burge  had  not 
^Bied  his  position  by  reason  of  the  statement  in  tiie 
Oflttificate;  in  the  next  place,  that  he  had  himself,  by 
prodndng  to  them  a  forged  transfer,  induced  the 
company  to  insert  the  name  of  his  nominee  as  the 
pnnrietor  of  the  stock. 

lietther  of  these  ffroonds  applies  in  the  case  before 
joor  lordships.  I  have  already  shown  that  the 
plaintiffii  did  alter  their  position  by  entering  into  a 
contnu^  which  imposed  liability  upon  them,  and 
thej  did  not  in  any  w^  mislead  the  company  into 
i^gutoing  the  plaintiff  Tomkinson  as  a  shareholder 
■ad  giving  the  certificate  relied  on.  The  company 
had  certified  the  transfer  to  the  plaintifEs — ^that  is, 
they  had  stated  in  effect  that  there  was  in  their 
posnssion  a  certificate  showing  the  title  of  Fowter  to 
laake  the  transfer  to  them ;  they  knew,  and  the  plain- 
^  did  not,  that  they  had  already  certified  a  transfer 
of  these  very  shares  from  Powter  to  Maitland  and 
BsUonr,  and  that  the  certificate  referred  to  in  their 
iodprsement  "certificate  lodged"  bore  on  the  face 
of  it  a  statement  showing  that  this  was  the  case.  I 
ttn  see  nothing,  therefore,  in  the  circumstances  under 
vhieh  the  plaintiffs  obtained  the  certificate  to  deprive 
them  of  the  right  to  daim  by  way  of  estoppel  against 
fte  company. 

The  case  of  the  Directors,  dkc,  of  the  Aahhury  Bail- 
soy  Carriage  and  Iron  Co.  y  BicJie,  which  was  much 
FMed  upon  your  lordships  in  the  arsument  for  the 
■PpeDanta,  appears  to  me  to  have  no  bearing  on  the 
JSMtion  at  issue  between  the  parties  to  this  appeal. 
Ihe  atgament  was  put,  as  I  understand,  in  this  way : 
Xbe  coinpany,  it  was  said,  are  only  authorized  to 
Me  a  limited  number  of  shares ;  and  to  hold  it  liable 
by  estoppel,  as  is  sought  to  be  done  in  this  case,  to  a 
penoa  who  is  not  the  proprietor  of  any  of  those 
■hares,  would  in  effect  enable  the  company  to  contract 
a  hahili^  m  leBpeot  of  shares  beyond  their  authorized 
■ne.  X  do  not  think  this  argument  is  a  sound  one. 
A  person  to  whom  the  oompauy  is  liable  by  estoppel 


to  pay  damages  for  refusing  to  register  his  transfer 
does  not  by  reason  thereof  become  a  shareholder. 
Indeed  the  very  title  by  estoi>pel  implies  that  he  is 
not  one.  It  has  never  been  hud  down  and  is  mani- 
festly not  the  law  that  a  company  is  not  authorized 
to  employ  its  funds  in  paying  damages  for  a  wrong 
done ;  and  if  his  right  by  estoppel  is  established,  the 
company  have  as  much  committed  a  wrong  by  refus- 
ing to  register  as  shareholder  the  person  whose  title 
they  deny,  as  if  his  title  to  be  registered  had  in  fact 
been  a  good  one. 

It  remains  to  consider  whether  the  plaintiffs  are 
entitled  to  recover  as  damages  the  sum  which  they 
have  had  to  pay  in  order  to  purchase  shares  to  enable 
them  to  carry  out  their  contract.  It  is  certain  that 
this  expenditure  became  necessary  because,  and  only 
because,  the  company  refused  to  register  the  pur- 
chasers. But  it  is  said  that  the  sum  thus  expended 
is,  nevertheless,  not  recoverable.  It  was  argued  that 
in  respect  of  the  refusal  to  register  a  transfer  from 
him  a  shareholder  can  recover  nominal  damages  only. 
This  ma^,  no  doubt,  be  so  in  some  cases.  In  my 
opinion  it  cannot  be  laid  down  as  a  proposition 
applicable  to  all  cases  that  a  person  claiming  by 
estoppel  against  a  company  is  limited  to  nominal 
damages  only,  in  respect  of  the  refusal  to  register  a 
transferee  from  him. 

Again,  it  was  said  that  the  company  have  a  certain 
discretion  allowed  them,  and  were  not  bound  to 
register  every  person  to  whom  a  shar^older  might 
choose  to  transfer  his  shares.  This  is  also  true ;  but 
in  the  present  case  the  refusal  was  not  based  on  any 
exception  taken  to  the  proposed  transferees;  it  was 
grounded  upon  a  denial  of  the  title  of  the  intending 
transferor,  to  whom  a  certificate  of  his  proprietorship 
of  the  shares  had  been  issued  by  the  company.  In 
such  a  case  I  can  see  no  good  reason  why,  if  he  can 
establish  an  estoppel  against  the  company,  he  should 
not  be  entitled  to  recover  the  damages  which  he  has 
in  fact  sustained  owing  to  the  refusal  of  the  company 
to  register.  But  it  is  contended  that  some  deduction 
ought  to  be  made  from  the  sum  of  £717  10s.  in 
respect  of  the  amount  received  from  the  purchasers  of 
the  shares.  I  agree  with  the  court  below  in  seeing 
no  ground  for  such  a  deduction.  If  the  company  had 
registered  the  purchasers  of  the  shares  (which  in 
assessing  the  damages  it  must  be  taken  as  against 
them  they  were  bound  to  do)  these  moneys  would 
equally  have  been  received,  and  the  £717  lOs.  would 
not  have  been  expended. 

For  the  reasons  I  have  given  I  think  the  judgment 
appealed  from  ought  to  be  affirmed,  and  this  appeal 
dismissed,  with  costs. 

Lord  MiGNAOHTSN. — [His  lordship  stated  the  facts, 
and  continued : — ^]  The  general  principle  of  law  relat- 
ing to  estoppel  by  representation  cannot  be  questioned. 
It  is,  as  Lord  Cranworth  observed  in  the  case  of  Jorden 
y.  Money,  5  H.  L.  Cas.,  at  pp.  210,  212,  before  this 
House,  a  principle  of  universal  application,  that  if  a 
person  makes  a  false  representation  to  another, 
and  that  other  acts  upon  that  false  repre- 
sentation, the  person  who  has  made  it  shall  not 
afterwards  be  allowed  to  set  up  that  what  he  said 
was  false  and  to  assert  the  real  truth  in  place  cf  the 
falsehood  which  has  so  misled  the  other.  Then,  after 
referring  to  some  cases  on  the  subject,  his  lordship 
goes  on  to  say :  *'  I  think  the  principle  may  be 
carried  much  further,  because  I  think  it  is  not  neces- 
sary that  the  party  making  the  representation  should 
know  that  it  was  false,  no  fraud  need  Lave  been 
intended  at  the  time.  But  if  the  party  has  un- 
wittingly misled  another  you  must  add  that  he  has 
misled  another  under  such  circumstances  that  he  had 
reasonable  ground  for  supposing   that   the  person 
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whom  he  was  misleading  was  to  act  upon  what  he 
was  saying." 

Now  there  is  no  doubt,  I  think,  that  in  this  case  the 
company  must  be  taken  to  have  known  that  the 
certificate  was  required  by  Tomkinson  or  his  firm  for 
the  purpose  of  being  acted  upon.  In  fact,  when  the 
cert&cate  was  sent  back  to  the  company  and 
ToQikinson's  transfers  were  sent  in  for  certification, 
the  company  had  express  notice  that  the  certificate 
was  being  acted  upon.  There  is  no  difficulty  in  this 
respect. 

Nor  is  there,  I  think,  any  difficulty  created  by  the 
circumstance  that  all  the  shares  of  the  company  were 
issued,  and  that  the  company  could  not  haTe  gone 
into  the  market  to  buy  its  own  shares.  The  company 
are  not  asked  to  make  good  their  representations  by 
transferring  shares  to  Tomkinson.  They  are  called 
upon  to  pay  damages  in  order  to  compensate  Tomkin- 
son for  loss  to  wmoh  he  has  been  put  by  reason  of 
their  misrepresentation. 

Nor  do  I  think  that  it  is  any  answer  to  Tomkinson's 
claim  to  say  that  he  had  a  statutory  right  to  inspect 
the  register,  and  that  if  he  had  taken  the  trouble  to 
do  so  he  would  have  found  out  that  Powter  had 
no  shares  to  transfer ;  and  I  agree  as  to  the  measure 
of  4ftQ^ag^* 

The  oiuy  difficulty  that  I  have  felt  arises  from  the 
connection  between  Powter  and  Tomkinson  in  the 
relation,  or  assumed  relation,  of  mortgagor  and 
mortga^^,  and  from  the  fact  that  Powter,  acting  or 
pretendmg  to  act  on  Tomkinson's  bcdialf  as  weU  as  on 
his  own  account,  was  instrumental  in  procuring  the 
certificate  of  the  1st  of  July,  1889,  and  that 
Tomkinson  was  an  active  though  imoonsoious  instru- 
ment of  Powter's  fraud.  Whether  under  such  circum- 
stances a  person  ought  to  be  permitted  to  rely  upon 
a  misrepresentation  innocently  made,  to  which  he  has 
in  a  sense  and  to  a  certain  extent  contributed,  is,  I 
think,  a  matter  not  unworthy  of  consideration.  The 
point,  however,  was  not  argued;  the  evidence 
bearing  upon  it  was  not  sifted,  and  the  attention  of 
the  learned  counsel  for  the  respondents  was  not  called 
to  it.  It  would  not,  therefore,  be  right  for  me  to  say 
more  than  that  in  my  opinion  there  is  nothing  to 
prejudice  the  question,  if  it  should  ever  be  raised,  even 
imder  circumstances  similar  to  those  which  have 
occurred  in  the  present  case.  With  this  reservation, 
I  concur  in  the  motion  that  has  been  proposed. 

Lord  ¥jsld, — I  concur  with  my  noble  and  learned 
friends  in  the  conclusion  at  whidb  they  have  arrived, 
that  this  appeal  must  be  dismissed. 

It  seems  to  me  to  be  impossible,  for  the  reasons 
which  my  noble  and  learned  friend  the  Lord  Chan- 
cellor has  given,  after  the  repeated  and  hitherto,  I 
think,  substantially  unquestioned  decisions  which  he 
has  so  fully  dealt  with,  not  to  hold  that  a  transferee 
of  shares,  who  has  parted  with  the  consideration 
money  for  the  transfer,  upon  the  faith  of  and  in  ex- 
change for  a  certificate  of  proprietorship  issued  by  a 
company  imder  their  seid,  is  entitled  to  rely  upon  the 
truth  of  the  statement  contained  in  it,  and  that  the 
company  are  precluded,  in  any  action  brought  by 
him  in  which  that  statement  is  material,  from  deny- 
ing the  truth  of  it,  and  setting  up  a  want  of  title  in 
the  person  whom  they  have  certified  as  owner.  I 
agree  also  in  thinking  that  a  transferor  who  has 
entered  into  a  contract  to  deliver  valid  shares  upon 
the  faith  of  a  certificate  of  his  ownership  issued  to 
him  by  the  company,  is  in  the  same  position.  The 
reasoning  upon  which  the  cases  referred  to  proceed, 
seems  to  me  to  be  sound,  and  to  be  quite  as  applic- 
able in  the  one  case  as  in  the  other. 

I  can,  however,  well  understand  that  there  may  be 
cases  in  which  the  untruth  of  the  statement  depend* 


ing  not  upon  any  fact  within  the  knowledge  of  tbi 
company  as  to  which  they  have  means  of  kno^edge 
which  they  reasonably  ought  to  have  recourse  to,  aod 
the  person  setting  up  the  estoppel  having  equal 
means  of  knowledge,  and  having  implied  for  and 
obtained  the  certificate  upon  an  alleged  transfer— I 
say  there  may  be  such  cases  in  which  no  such  estoppel 
may  exist.  Such  a  state  of  things  existed  in  the  caae 
of  Simm  v.  Anglo-American  Td^raph  Co.,  whk^liaa 
already  been  referred  to.  There  the  untruUi  of  tin 
certificate  consisted  in  the  fact  that  the  signature  to 
the  transfer  sent  in  for  registration,  and  whi<di  po^ 
ported  to  be  that  of  the  person  actually  registered  aa 
holder  in  the  company's  register,  had  been  forged; 
and,  as  Brett,  L.J.,  observecU  that  was  a  fact  iniick 
lay  as  much  within  the  knowledge  of  the  applicazit 
as  of  the  company,  and  the  certificate,  as  hesayg, 
did  not  contain  a  statement  of  facts  which  must  hsre 
been  known  to  the  company,  but  which  wen  not 
known  to  the  person  to  whom  the  representation  was 
made. 

That  case  differs,  therefore,  widely  from  the  present 
Here  the  falsity  of  the  representation  depended  upon 
the  fact  that  Powter,  the  proposed  transferor,  wta 
not,  and  had  not  been  for  some  months  to  the  know- 
ledge of  the  company,  the  registered  owner  of  the 
shares  which  he  purported  to  transfer,  they  having 
in  the  January  preceding  not  only  received  a  trusfer 
from  him  to  Maitiand  and  BaJf our  and  entered  it  in 
their  transfer  book,  but  having  actually  registered 
Maitiand  and  Balfour  for  the  whole  of  the  snaree  in 
question,  and  afterwards  other  persons  for  some  of 
them.  In  SimmU  case,  as  in  the  present,  no  frsnd 
was  imputed  to  the  applicants,  and  the  learned  jodge 
who  tried  it  also  absolved  all  parties  from  negligence 
in  the  sense  of  want  of  reasonable  care.  But  in  the 
present  case  I  cannot  acquit  the  appellants  of  a  cer- 
tain amount  of  negligence  or  want  of  due  oare,  for 
all  that  was  requisite  for  the  defect  to  have  been 
ascertained  was  a  reference  to  the  share  register,  Hxt 
duty  of  keeping  which  is  thrown  upon  the  company  l^ 
statute.  In  Simm^s  case  the  Court  of  Appeal  held, 
and  I  agree  with  them,  that  there  was  no  duty  upon 
the  company  to  inquire  of  a  r^pistered  holder  wfaeusr 
the  signature  was  genuine,  although  it  was  the  prac- 
tice of  the  company  to  do  so.  But  I  do  think  thst 
before  affixing  the  seal  of  the  company  and  the  og- 
nature  of  the  directors  to  a  representation  which  mf 
know  the  applicant  requires  as  evidence  of  title  upcfk 
which  he  may  go  into  the  market  and  make  contrads 
of  sale  according  to  the  regulations  of  the  Stock  Sz- 
change,  involving  the  duty  of  making  a  complete  de- 
livery of  genuine  shares,  it  is  at  the  least  the  aaty  of  a 
company  to  ascertain  by  reference  to  their  own  regists* 
whether  the  proposed  transferor  appears  to  be  the 
holder  of  the  shares  which  he  purports  to  traiufer. 
It  was  in  evidence  that  it  was  the  practice  for  oooi- 
panics  so  to  do.  In  sending  in  a  transfer  to  a 
company  for  registration  it  does  not  appear  to  b^ 
that  the  applicants  give  any  warranty,  or  even  make 
a  material  representation  to  the  company,  that  the 
transferor  is  the  registered  holder  of  tiie  shares. 
That  is  a  fact  of  which  in  the  ordinary  coarse  of 
business  at  the  time  when  the  transferee  would  part 
with  his  money  he  would  not  only  have  no  kzraw- 
ledge,  but  no  reasonable  means  of  knowlad^; 
whereas  the  company,  who  are  under  an  oUi^atum 
to  grant  or  refuse  the  certificate,  with  ample  tuae  to 
refer  to  their  own  documents  of  titie,  have  all  tfe 
means  of  knowledge  in  their  own  office.  Hiat  is  a 
duty  which  I  thimc  they  owe  to  a  person  who  is 
desirous  of  becoming  a  member  of  their  body,  ai^ 
wishes  to  ascertain  whether  he  may  safely  idy  i^oa 
his  admission  as  such,  and  to  be  fortified  with  an 
assurance  by  the  company  to  that  effect. 
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It  is,  of  oonne,  true  in  this  case,  as  in  Simm'B 
COM,  that  the  respondents  were  the  persons  who 
sent  m  the  transfer  to  the  appellants  for  registration 
asd  certificate ;  and  in  that  sense  and  to  that  extent 
they  may  he  said  to  have  induced  its  issue.  But  I 
cannot  come  to  the  oondusion  that  in  so  doing  they 
in  any  way  induced  the  appellants  to  believe  that 
Powter  was  the  registered  holder,  or  that  the  ap- 
pellants were  induced  by  it  to  make  the  false  repre- 
•entadon  contained  in  the  certificate.  The  respond- 
ents' relations  with  Powter  were  no  doubt  those  of 
principal  and  agent;  but  I  can  see  no  substantial 
ground  for  inferring  that  those  relations  in  any 
way  made  the  respondents  responsible  for  Powter's 
fraadi.  No  fraud  on  their  part  was  imputed  to 
them,  and  that  was  expressly  negatiyed  by  the 
learned  judge  who  tried  t^e  case.  And  to  hold  that 
a  proposed  transferee,  who  innocently  sends  in  a 
transfer  from  a  person  appearing  upon  a  certificate 
to  be  the  registered  owner,  is  deprived  of  the  value 
of  ^e  assurance  contained  in  the  cwtificate,  would, 
I  think,  very  much  tend  to  reduce  the  value  of  what 
leems  to  me  to  be  a  very  important  link  in  a  man's 
title. 

There  is  also  no  doubt  that  in  the  present  case  the 
nies  which  were  made  by  the  respondents  upon  the 
ftdth  of  the  certificate  were  made  by  the  order  of 
Powter,  and  the  letters  of  the  17th  of  May  might 
have  s:iven  rise  to  a  question  as  to  how  far  the  re- 
iponoents  were  acting  with  and  for  Powter  in  sending 
in  the  transfer,  though  innocent  of  any  fraud.  But 
the  respondent  Tomkinson  was  examined  as  a  witness 
at  the  hearing,  and  no  question  in  fact  was  put  to 
him  making  any  such  suggestion,  nor  as  I  under 
stand  has  any  suggestion  to  that  effect  been  made  at 
yonr  lordships'  bar. 

I  arrive,  therefore,  at  the  result  that  the  judgment 
of  the  Court  of  Appeal  must  be  affirmed,  as  I  am 
nnahle  to  come  to  tke  conclusion  that  there  was  any- 
thing in  the  conduct  of  the  respondents  to  bring 
than  within  any  authority  or  principle  of  equity 
which  ought  to  prevent  them  from  relying  upon  the 
estoppel  which  they  set  up,  and  the  maintenance  of 
which  m  general  in  the  case  of  sellers  as  well  as 
boyers  is,  I  think,  in  conformity  with  principles  of 
equity  and  most  essential  to  the  conduct  of  the  vast 
tninaactions  in  shares  of  registered  companies  which 
daily  take  place  in  this  coimtry. 

If,  therefore,  the  estoppel  exists,  as  I  think  it  does, 
how  does  it  operate  in  favour  of  the  ren>ondents  P 
The  breach  of  duty  which  they  substanti^ly  allege  is 
a  refusal  to  register  their  truisferees  under  cSrcum- 
itances  which,  as  I  hold,  preclude  the  appellants 
from  denying  the  respondents'  ownership  of  the 
shares.  U  t£e  latter  had  been  such  proprietors  they 
would  have  had  a  riffht  to  require  l^e  appellants  so  to 
register,  and  the  refusal  to  do  so  was,  therefore,  as 
Against  the  respondents  upon  the  assumption  of  fact 
which  the  appellants  were  precluded  from  denying, 
in  my  opinion  an  actionable  wrone  in  respect  of 
which  the  respondents  are  entided  to  recover 
damages.  The  measure  of  those  damages  is,  I  think, 
the  sum  which  they  have  had  to  pay  to  enable  them 
to  carry  out  the  contracts  into  which  they  entered 
upon  the  faith  of  the  assurance  given  to  them  by  the 
certificate.  The  moneys  which  they  received  upon 
their  own  sales  were  not  in  any  sense  received  to  the 
QM  of  the  appellants.  Upon  the  assumption  which 
the  estoppel  creates  as  against  the  appellants  that  the 
certificate  was  well  founded,  that  money  was  pro- 
perly received  by  the  respondents,  and  I  do  not  see 
how  the  ajmellants  can  recover  it  Wk  in  the  shape  of 
deduction  Irom  the  £717  lOs.  which  the  respondents 
would  not  have  had  to  pay  in  that  view  of  the  case. 
It  was  argued  that  the  appellants  were  not  liable 


because  as  a  corporation  they  could  not  exceed  ibeir 
powers  by  registmng  stock  which  was  already  ngis- 
tered  in  the  names  of  other  proprietors ;  and  if  this 
had  been  an  application  to  compel  them  to  do  so  or 
to  purchase  otner  stock  of  an  equal  amount,  that 
might  have  been  so.  But  this  is  an  action  to  recover 
damages  for  a  wrong  to  which  no  such  principle  can 
apply  any  more  than  other  breaches  ox  contract  or 
duty  of  which  the  appellants  might  have  been  g^ty. 

Order  appealed  from  ajfirmed,  and  appeal  diemiased 
with  co$ts. 

Solicitors   for   the   appellants,  Strethnt  HiUiard, 
Dale,  <k  Newman. 

Solicitors    for    the    respondents,    ffoUama,    8<m$, 
Coward,  ds  Hawkeley, 


dtonxt  of  Appeal. 


Prom  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  and  [  Jan.  16. 

Lopes  and  Kay,  L.J  J.)    ) 
Brett  v.   Monaboh   Ihyestment  BniLDma 
Society,  (a.) 

Building  aodely — Withdrawal  of  depoeite — Condition — 
*'  Availcible  balance  in  hand  " — D^poaiiors  to  be**  paid 
in  rotation  according  to  the  priority  of  their  noticee  " 
— BiglU  of  action. 

The  plaintiff  deposited  a  sum  of  money  with  a  building 
society,  one  of  the  conditions  as  to  the  withdrawal  of  the 
deposit  being  thai,  **  if  the  available  balance  in  hand 
shall  be  at  any  time  insufficient  to  pay  all  the  depositors 
wishing  to  withdraw,  they  shall  be  paid  in  rotation  ac- 
cording to  the  priority  of  their  notices."  The  plaintiff 
received  a  deposit  note,  which  stated  that  the  deposit  was 
received  subject  to  fourteen  days*  notice  of  withdrauxil. 

Held,  by  Lord  Esher,  M.R.,  and  Lopes,  L.J.  (Kay, 
L.  J.,  doubting],  that,  where  the  available  balance  in  hand 
VKU  insufficient  to  pay  all  the  depositors  who  had  given 
notices  to  withdraw,  the  condition  did  not  merely  regulate 
the  mode  of  distributing  thai  balance  among  those  (2e- 
positors,  but  postponed  the  depositor's  right  of  action  to 
recover  his  deposit  until  the  available  balance  was  sufficient 
to  pay  him  in  rotation  according  to  the  priority  of  his 
notice. 

Appeal  from  the  judgment  of  the  Queen*s  Bench 
Division  in  an  action  to  recover  £140,  the  amount  of 
the  plaintiff's  deposit  with  the  defendant  society,  and 
£1  lis.  9d.  interest  thereon. 

The  defendants  were  a  building  society  incorporated 
under  the  Building  Societies  Acts,  and  by  section  15 
of  the  Building  Societies  Act,  1874,  they  were 
empowered  to  receive  deposits  or  loans  at  interest  to 
an  amount  not  exceeding  at  any  one  time  two-thirds 
of  the  amount  for  the  time  being  secured  to  the 
society  by  mortgage  from  its  members.  The  business 
of  the  society  was  to  advance  money  to  members  who 
were  desirous  of  purchasing  their  houses  and  to  take 
mortgages  of  the  houses  as  security,  the  loai^s  being 
repayaUe  by  instalments.  The  plaintiff,  who  was 
not  a  member,  between  1880  and  1887  deposited  with 
the  defendants  various  sums  of  money,  and  on  each 
occasion  he  signed  an  application  form  supplied  to  him 
by  the  defen£mts  requesting  them  to  place  the  same 
to  his  credit  on  deposit  at  interest,  "  subject  to  the 
conditions  and  terms  specified  on  the  back  hereof,  by 

(a.)  Reported  by  W.  F.  Babry,  Esq.,  Barrister-at- 
Law. 
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which  I  agree  to  be  bound.''  Condition  3  stated 
that  a  deposit  note  duly  signed  would  be  eiven  for 
each  sum  deposited.  Condition  4  provided  that 
interest  woula  be  calculated  for  deposits  lodged  for 
one  year  certain,  subject  thereafter  to  notice  as  below, 
at  four  per  cent,  per  annum:  fourteen  days'  notice 
for  sums  not  exceemng  £250,  one  month's  notice  for 
sums  exceeding  £250.  Condition  6  was  as  follows: 
'' Withdrawals  of  deposits  are  made  upon  the  same 
principle  as  applies  to  the  withdrawal  of  shares — viz., 
if  the  available  balance  in  hand  shall  be  at  any  time 
insufficient  to  pay  all  the  depositors  wishing  to  with- 
draw, they  shall  be  paid  in  rotation  according  to  the 
priority  of  their  notices."  The  deposit  note  given  to 
the  plaintiff  was  in  the  following  form : — '*  Received 
on  of  (the  plaintiff)  £         to  be  placed  to  the 

credit  of  his  deposit  accoimt  with  the  Monarch 
Investment  Building  Society  at  four  percent.,  subject 
to  fourteen  days'  notice  of  withdrawal  and  to  the 
rules  and  regulations  bearing  upon  deposit  accounts." 
The  earlier  deposit  notes  did  not  contain  the  words 
'*and  to  the  rules  and  regulations  bearing  upon 
deposit  accounts." 

In  October,  1892,  the  plaintiff  had  £140  upon 
deposit  with  the  defendants,  and  he  gave  fourteen 
days'  notice  of  withdrawal,  and  in  April,  1893,  he 
brought  an  action  in  the  Mayor's  Court,  London,  to 
recover  this  amount  and  £1  lis.  9d.  for  interest.  The 
defendants  relied  upon  condition  6,  and  proved  that 
at  the  time  when  the  plaintiff  gave  his  notice  of 
withdrawal  impaid  depositors  to  the  amount  of  £23,000 
had  given  prior  notices  of  withdrawal,  and  that 
between  that  date  and  the  bringing  of  the  action  they 
had  only  had  funds  in  hands  available  to  pay  £20,000 
out  of  the  £23,000.  The  Common  Serjeant  held  that 
the  plaintiff's  deposit  had  not  become  payable,  and 
gave  judgment  for  the  defendants.  The  Divisional 
Court  held  that  condition  6  only  regulated  the  rota- 
tion of  pajrment  out  of  the  available  balance  in  hand, 
and  did  not  postpone  the  depositor's  right  of  action, 
and  entered  judgment  for  the  plaintiff.  The  defend- 
ants by  leave  appealed.  (It  appeared  that  since  the 
action  was  brought  the  plaintifTs  deposit  had  been 
repaid.) 

Channell,  Q.C.,  and  Montague  Lush^  for  the  defend- 
ants.— Under  condition  6,  which  is  part  of  the  con- 
tract, the  money  was  not  payable  when  the  action 
was  brought.  **Paid  in  rotation"  means  that  the 
money  is  payable  in  rotation  out  of  the  available 
balance  in  nand,  and  not  before.  The  deposit  is  only 
payable  when  there  is  an  available  balance  in  hand 
sufficient  to  pay  it.  The  condition  is  framed  for  the 
purpose  of  preventing  a  run  on  the  society,  the 
society's  funds  being  locked  up  in  mortgages  from 
members.  If  the  condition  only  regulates  the  mode 
of  distributinff  the  available  balance,  and  does  not 
postpone  the  depositor's  risht  of  action  until  sufficient 
fuuik  are  in  hand  to  pay  him,  the  condition  is  ren- 
dered useless,  and  the  protection  intended  for  the 
society  would  be  done  away  with. 

They  referred  to  Walton  v.  Edge,  33  W.  R.  417,  at 
p.  420,  10  App.  Cas.  33,  at  p.  44. 

WilliSy  Q.C.,  and  Cannot,  for  the  plaintiff.— The 
deposit  note  stated  that  the  deposit  was  repayable  on 
fourteen  days'  notice.  That  was  an  absolute  contract 
to  repay  on  fourteen  days'  notice.  Condition  6  does 
not  qualify  the  depositor's  right  of  repayment,  but 
merely  deals  with  aepositors  who  have  given  notice  of 
withdbrawal  inter  se.  If  the  available  balance  in  hand 
is  not  sufficient  to  pay  all  the  depositors  whose 
notices  of  withdrawal  have  matured,  that  balance  is 
to  be  applied  in  x>aying  the  depositors  in  rotation. 
It  prevents  the  society  preferring  one  depositor  to 
another.    But  that  does  not  affect  the  rights  of  the 


depositors  against  tiie  society.  The  rotation  onlj 
applies  with  reference  to  the  available  bakaoe,  uyl 
the  effect  is  to  allocate  the  moneys  set  apart  bj  the 
directors  towards  payment  of  the  depositors  in  tits 
order  of  their  notices  of  withdra^ral. 

Channell,  Q.C.,  replied. 

Cur.  adv,  wiL 

Jan.  16.  —  The  judgment  of  Lord  Esheb,  M.E., 
and  Lopes,  Ii.  J.,  was  read  by 

Lopes,  L.J. — ^This  action  is  brought  to  reoorer 
£140  deposited  with  the  defendants,  and  £1  Us.  9i 
interest.  The  defendants  admit  that  the  said  snm  of 
£141  lis.  9d.  was  at  the  end  of  fourteen  dtp' 
demand  primd  facie  due  to  the  plaintiff,  but  say  tiui, 
having  regard  to  the  terms  of  the  oontraot  between 
them,  the  time  for  pajrment  had  not  arrived  when  the 
action  was  brought.  In  other  words,  that  &e  sum, 
though  then  due,  was  not  then  payable.  Since  ^ 
action  was  brought  the  whole  amount  has  been  paii 
to  the  plaintiff.  The  case  entirely  depends  on  the 
construction  to  be  placed  upon  condition  6  on  the 
back  of  the  application  for  a  deposit  account.  When 
there  is  an  insufficient  available  balance  in  hand  to 
pay  all  the  depositors  wishing  to  withdraw,  does  tint 
condition  only  regulate  the  rotation  of  payment  lo  u 
to  prevent  undue  preference,  or  does  it  postpone  tiv 
payment  until  there  is  an  available  bahnoe  in  hasi 
sufficient  to  pay  depositors  in  rotation  according  to 
the  priority  of  their  notices  ?  The  case  was  tried  ia 
the  Mayor's  Court  by  the  Common  Serjeant,  and  h( 
adopted  the  latter  alternative.  There  was  an  appeal 
to  the  Divisional  Court  (consisting  of  Charles,  J.,  and 
Wright,  J.),  and  they,  with  hesitation,  adopted  tb 
former  alternative.  After  careful  consideration  we 
find  oursdves  imable  to  agree  with  the  oonstruotiai 

Eut  upon  the  condition  by  the  Divisional  Cooii 
His  lordship  then  read  the  form  of  applioatka: 
signed  by  the  plaintiff,  and  conditions  3,  4,  and  6 
indorsed  thereon,  and  the  deposit  note  handed  bf  t^ 
defendants  to  the  plaintiff.]  Condition  6  must  be  a 
part,  and  a  material  part,  of  the  contnu^t,  and  it  a 
beyond  question  that  the  money  was  deposited  sdb- 
ject  to  that  condition.  In  construing  this  oonditioi. 
it  is  essential  to  bear  in  mind  the  nature  and  objeeU 
of  the  defendant  society. 

The  defendants  are  a  building  society  created 
primarily  for  the  purpose  of  advancing  money  to 
persons  desirous  of  becominfi^  possessed  of  their  hooses. 
The  houses  are  mortgaged  to  the  defendants,  tfe 
money  being  repayable  by  instalments  extending  0T?r 
a  period  of  years.  When  the  whole  mortgage  d^  is 
repaid  with  interest,  the  mortgagor  becomes  entitled 
in  fee  simple  to  his  house.  These  instalments  woald 
come  in  by  degrees,  and  at  fixed  periods,  and  it  w(wld 
not  be  reasonable  that  a  sodet^  having  a  right  to 
borrow  to  the  extent  of  two-thiros  of  the  amount  d 
their  mortgages  should  be  called  upon  suddenlj  u 
repav  sums  of  money  which  they  might  not  have  xb 
hand  or  under  their  immediate  controL  Such  a  oon- 
tingency  would  not  be  beneficial  either  to  the  defend- 
ant society  or  to  the  depositors.  Owin^  to  sootf 
panic  or  want  of  confidence  there  might  at  anv  timt 
oe  a  run  upon  the  defendant  society  which  would  end 
in  their  rum,  if  they  could  be  called  upon  to  |»y  aS 
their  depositors  at  once.  In  the  autumn  of  It^ 
there  was  an  uneasiness  in  the  minds  of  depoaton  is 
various  building  societies,  and  the  result  was  t^ 
there  was  a  ste^y  application  by  depositox«  in  tbi 
society  to  withdraw  sums  which  they  had  depo«t««i. 
It  was  proved  at  the  trial  that  a  sum  amonntnig  & 
£23,000  was  demanded  from  the  defendants  by  de 
positors  at  the  time  the  plaintiff  sent  in  hia  ^ipEca- 
tion  for  repayment  of  his  deposit.    If  it  was  not  for 
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the  6th  condition  it  is  dear  that  the  plaintiff  and  each 
of  those  depontora  would  have  been  entitled  to  have 
had  their  deposits  at  once  repaid  them,  and  might 
then  and  there  have  brought  actions.  But  the 
defendants  rely  on  the  6th  condition,  and  say  that 

Sby  evidence  have  brought  themselves  within  it, 
hare  thereby  answered  the  prima  facte  case  of 
the  plaintiff.    Are  they  entitled  to  rely  on  this  con- 
dition?  We  are  of  opinion  that  they  are.     It  was 
proTed,  in  onr  opinion,  on  behalf  of  the  defendants 
that  at  the  time  the  plaintiff  sent  in  his  notice, 
the  defoidants,  having  regard   to  previous  notices 
hj  other  depositors,   had  no   available    balance  in 
hand  sufficient  to  pay  the  plaintiff's  deposit.    The  6th 
conation,  in  our   judgment,  was    annexed  to  the 
anplication  for  the  express  purpose  of  meeting  a  case 
lue  the  present.    It  was  inserted  in  order  to  meet  any 
t'xtraordmary  run  made  on  the  defendant  society  by 
terrified  depositors,  and  to  give  the  society  time  to 
meet  sach  daims  by  postponing  sudden  and  unex- 
pected demands  made  upon  them  imtil  money  came 
to  flieir  bands  to  satisfy  them.    We  cannot  thmk  Uiat 
it  was  only  intended,  or  that  the  true  meaning  of 
the  condition  is,  to  regulate  the  course  of  payment 
amongst  depositors,  and  thus  to  prevent  any  undue 
preference;  that  would  g^ve  it  really  no  effect.     If 
all  the  depositors  could  bring  their  actions  and  recover 
their  deposits  at  the  same  time,  what  would  be  the 
advantage  of  the  provision  for  rotation  and  priority  ? 
The   construction    contended   for   by    the   plaintiff 
woold  afford  no  protection  to  the  defendant  society, 
and  would  leave  it  in  the  power  of  a  certain  number 
of  pamc-stricken  depositors    to  wreck  the  society, 
which  wonld  not  be  for  the  interest  of  the  society 
or  the  depositors.      The  condition  means  that  the 
defendant  society  may  postpone  payment  and  the 
depositors*  right  to  recover  until  there  is  an  available 
balance  in  htJid  suffident  to  pay  depositors  in  rota- 
tion according  to  the  priority  of  their  notices.    The 
plaintiff  brought  his  action  too  soon,  and  at  a  time 
when,  according  to  condition  6,  the  money,  though 
due,  was  not  payable.     We  do  not  understand  *•  avail- 
able balance  in  hand  "  merdy  to  mean  money  in  the 
ooffers  of  the  defendant  society,  but  money  which 
without  undue  loss  or  undue  delay  th^  could  realize, 
as,  for  example,  money  invested  in  Consols  or  any 
other  security  capable  of  being  readily  realized.    **  An 
iTailable  balance  in  hand  "  of  this  kind  the  defend- 
int  sodety  did  not  possess  at  the  time  of  the  plain- 
ts notice  of  withdrawal,  nor  at  the  time  when  the 
M^ion  was  brought.    The  appeal  must  be  allowed, 
»ith  costs. 

£at,  L.J.— I  desire  to  state  the  difficulty  that  I 
eel  in  this  case.  I  confess  that  the  meaning  I  should 
>e  disposed  to  attach  to  condition  6  is  rather  that 
[iven  to  it  by  the  Bividonal  Court  than  that  which 
tas  been  adopted  in  the  judgment  just  read.  The 
ondition  is  on  a  printed  form  supplied  by  the 
efendants  to  persons  desirous  of  deposituag  money 
ritb  them.  The  plaintiff  signed  one  of  those  forms 
rhen  he  made  his  deposit.  The  conditions  on  the 
sck,  by  which  be  agriaed  to  be  bound,  were  drawn 
y  ^  defendants,  and  they  must  be  treated  as 
sponsible  for  them.  I  quite  agree  that  the  words 
available  balance  in  hand*'  do  not  merely  mean 
ie  cash  at  the  time  in  hand,  but  include  also 
le  cash  which  can  be  readily  obtained  by  calling  in 
ivestments,  subject  to  the  sodety  retaining  sufficient 
>  carry  on  their  ordinary  business,  as,  for  example, 
» pay  their  officials  and  other  current  expenses.  The 
ilance  must  be  available,  that  is,  it  must  be  the 
ilance  remaining  in  hand  after  paying  current  ex- 
nses.    The  difficulty  I  fed  is  whether  condition  6 

so  dearly  worded  as  to  take  away  from  the  de- 


podtor  his  right  of  action  if  the  available  balance  in 
hand  is  insuffident  to  pay  him,  or  whether  suffident 
operation  is  not  given  to  it  by  limiting  its  application 
to  the  mode  of  dealing  with  the  available  balance  in 
hand.  If  it  were  intended  to  take  awav  the  right  of 
action  altogether  when  the  available  balance  was  not 
suffident  to  pay  the  particular  depodtor,  it  ought  to 
have  been  expressed  in  much  clearer  terms.  I  con- 
fess I  do  not  think  that  it  deprives  the  condition  of 
its  useful  operation  to  give  it  the  more  Umited  con- 
struction, because  if  the  available  balance  in  hand  is 
not  suffident  to  pay  all  the  depodtors  wishing  to 
withdraw,  payment  will  be  made  in  rotation  accord- 
ing to  the  priority  of  thdr  notices.  That  is  to  say, 
when  the  available  balance  in  hand  is  not  sufficient 
to  pay  all,  the  sodety  shall  not  be  able  in  an  arbitrary 
way  to  prefer  one  aepodtor  to  another.  That  is  an 
advantage  to  depositors  and  to  the  sodety.  It  lays 
down  an  intelligible  rule  as  to  the  mode  in  which 
the  available  balance  in  hand  is  to  be  dealt  with.  I 
should  be  more  content  to  give  to  condition  6  that 
limited  meaning,  rather  than  the  widor  meaning  that 
if  the  available  balance  in  hand  is  not  sufficient  to 
pay  the  particular  depositor  the  right  of  action  is 
taken  away  altogether  uutil  the  balance  in  hand 
becomes  suffident  to  pay  him.  I  content  myself, 
however,  with  stating  the  difficulty  that  I  feel. 

Appeal  cUlowed. 

Solicitor  for  the  plaintiff,  HenshcUl  Fereday. 

Solidtors  for  the  defendants,  Howard  &  Shelton, 


From  Q.  B.  Div.        ) 
(Lord  Esher,  M.R.,  and  |  Dec.  1. 

Lopes  and  Kay,  L.JJ.) ) 

Great  Westbbn  Railway  Co.  v.  Commissionees 
OF  Inland  Revenue,  (a.) 

Inland  Revenue  —  Stamp  —  Hiilway  —  AmalgamcUion 
of  companits — Transfer — Stamp  Act,  1891  (54  <fc  55 
Vict,  c,  39),  «.  54;  Schedule  /.,  tit,  **  Conveyance  or 
transfer  an  sale,** 

By  a  special  Act  of  Parliament ,  which  recited  that  it 
was  expedient  that  a  certain  railvxiy  company  should  be 
amalgamated  with  the  Great  Western  Railway  Co.,  it 
was  provided  that  the  undertaking  of  the  first  company 
should  he  amalgamated  with^  and  form  part  of  the 
undertaking  of  the  Great  Western  Railway  Co,  as  from  a 
certain  date,  and  the  first  company  should  from  that  date 
he  dissolved^  and  the  holders  of  shares  in  that  company 
should^  in  lieu  thereof  become  holders  of  consolidated 
stock  of  the  GrecU  Western  Railway  Co,  in  proportion  to 
the  shares  held  by  them  respectively.  It  was  further  pro- 
vided that  a  Queen*s  printer*s  copy  of  the  Act  should  be 
chargeable  with  the  same  stamp  duty  as  would  be  charge- 
able if  the  transaction  were  effected  by  an  executed  instru- 
ment in  writing f  and  that  copy  were  the  instrument, 

Heldy  that  the  transaction  was  a  **  conveyance  or  trans- 
fer on  sale  "  within  the  meaning  of  the  Stamp  Act,  1891, 
Schedule  /.,  and  thai  the  copy  of  the  Act  was  chargeable 
with  ad  valorem  duty  on  the  value,  at  the  date  of  amal- 
gamation, of  the  consolidated  stock  of  the  Great  Weetem 
Railway  Co,  issued  to  the  shareholders  of  the  other 
company. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Dividon  upon  a  case  stated  by  the  Commisdoners  of 
Inland  Revenue,  pursuant  to  section  13  of  thd  Stamp 
Act,  1891  (54  &  55  Vict.  c.  39). 

(a.)  Reported  by  W.  P.  Babby,  Esq.,  Barrister-at- 
Law. 
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The  Great  Western  Railway  Act,  1892  (55  &  56 
Vict.  c.  ccxxxiii.),  which  was  intituled  "  An  Act  {inter 
alia)  for  amalgamating  the  Calne  and  the  Wellington 
and  Severn  Junction  Railway  Cos.  with  the  ureat 
Western  Railway  Co.,"  contained  recitals  that  the 
Calne  Railway  Co.  and  the  Wellington  and  Severn 
Railway  Co.  were  leased  to  and  worked  by  the  Great 
Western  Railway  Co.,  and  that  the  Great  Western 
Railway  Co.  held  certain  shares  and  debentures  in 
those  companies,  and  that  it  was  expedient  that  those 
companies  should  be  amalgamated  with  the  Great 
Western  Railway  Co. 

By  section  2,  Part  Y.  (relating  to  amalgamation)  of 
the  Slailways  Clauses  Act,  1863  (26  &  27  Vict.  c.  92), 
was  incorporated ;  and  section  32  provided  that  the 
several  undertakings  of  the  two  above-named  com- 

Saniess  hould,  subject  to  their  contracts,  obligations, 
ebts,  and  liabilities,  be  amalgamated  with  and  form 
part  of  the  undertaking  of  the  Gbeat  Western  Railway 
Co.  as  from  the  1st  of  July,  1892,  and  from  that  date 
the  said  two  companies  were  respectively  dissolved  ex- 
cept for  the  purpose  of  winding  up  their  afEiedrs.  The 
section  further  provided  that  **&  Queen*s  printer's 
copy  of  this  Act  shall  be  chargeable  with  the  same 
stamp  duty  as  would  be  chargeable  if  the  transaction 
effected  by  the  Act  with  reference  to  each  of  the 
amalgamated  companies  were  a  transaction  effected 
by  an  executed  instrument  in  writing,  and  the  copy 
were  the  instrument,  and  that  copy  shall,  within  three 
months  from  the  date  of  amalgamation,  be  produced 
as  such  instrument  to  the  Commissioners  of  Inland 
Revenue  for  their  opinion  as  to  the  stamp  duty 
chargeable  tiiereon  under  the  provisions  of  the  Stamp 
Act,  1891,  and  all  the  provisions  of  that  Act  shall 
apply  thereto."  By  section  34  the  shares  and  deben- 
tures of  the  amalgamated  companies  held  by  the 
Great  Western  Railway  Co.  were  thereby  can- 
celled. 

Bv  section  35  all  mortgages  and  bonds  of  the 
amalgamated  companies  existing  at  the  time  of  amal- 
gamation and  not  cancelled  by  the  Act  were,  during 
the  continuance  of  such  mortgages  or  bonds,  to  be 
charged  upon  the  undertaking  upon  which  such 
mortgages  or  bonds  were  respectively  secured,  but  the 
Great  Western  Railway  Co.  were  to  be  liable  for  all 
interest  accruing  thereon  after  the  time  of  amalga- 
mation, and  as  such  mortgages  or  bonds  fell  due  they 
were  to  be  paid  off  or  renewed  by  the  Great  Western 
Railway  Co.,  or  the  latter  company  might  issue  new 
mortgages  or  bonds  in  respect  thereof. 

By  section  36  the  holders  of  shares  in  the  Welling- 
ton and  Severn  Junction  Railway  Co.  should  in  lieu 
of  and  in  exchange  for  the  shares  held  by  them 
respectively  become  holders  of  Consolidated  Guar- 
anteed Stock  of  the  Gtreat  Western  Railway  Co.  in 
the  proportion  of  £100  for  every  ten  shares  of  £10 
each  in  the  Wellington  and  Severn  Junction  Railway 
Co.  held  by  them. 

At  the  date  of  the  amalgamation  the  Great  Western 
Railway  Co.  held  all  the  debentures  in  the  Wellington 
and  Severn  Junction  Railway  Co.,  the  share  capital 
being  £59,830,  and  all  the  debentures  and  shares  in 
the  Calne  Railway  Co.  except  £11,600  in  debentures, 
which  had  since  been  paid  off  by  the  Great  Western 
Railway  Co.  The  value  on  the  1st  of  July,  1892,  of 
£59,830  Consolidated  Guaranteed  Stock  of  the  Great 
Western  Railway  Co.  was  £96,028. 

A  Queen's  printer's  copy  of  the  Act  stcunped  with 
the  duty  of  10s.  was  produced  as  an  executed  instru- 
ment on  behalf  of  the  Great  Western  Railway  Co.  to 
the  Commissioners  of  Inland  Revenue,  in  pursuance 
of  section  32  of  the  Act  and  section  12  of  the  Stamp 
Act,  1891,  for  their  opinion  as  to  the  stamp  duty 
chargeable  thereon.  The  commissioners  were  of 
opinion  that,  if  the  transaction  effected  by  the  Act 


with  reference  to  each  of  the  amalgamated  oomptmes 
were  a  transaction  effected  by  an  executed  instnimttt 
in  writing,  that  instrument  would  be  chargeable,  in 
respect  of  the  amalgamation  of  the  WelliTigtcm  ani 
Severn  Junction  Railway  imder  the  head  "Goiim- 
anoe  or  transfer  on  sale  "  in  the  first  schedule  to  ^ 
Stamp  Act,  1891,  with  ad  valorem  duty  in  reaped  oi 
the  value  on  the  1st  of  July,  1892,  of  £59,830  Gob- 
solidated  Guaranteed  Stock  of  the  Great  Weitas 
Railway  Co.  issued  to  the  shareholders  of  the  amalgft- 
mated  company,  and  in  respect  of  the  amalgamation  of 
the  Calne  Railway  Co.  under  the  same  head  with  d 
valorem  duty  in  respect  of  the  sum  of  £11,600,  tkfl 
amount  of  Uie  debenture  debt  of  the  C^lne  Bailwaj 
Co.  which  was  undertaken  by  the  Great  Western  Bd- 
way  Co.  The  commissioners  accordingly  assessed  tb 
duties  at  £480  5s.  and  £58. 

The  questions  for  the  court  were,  whether  the  abore 
assessment  was  right ;  and  if  not,  with  what  doty 
was  the  cop^  of  the  Act  chargeable. 

The  Divisional  Court  held  that  the  asseRsmmt  of 
the  commissioners  was  right. 

The  Gtreat  Western  Rauway  Co.  appealed. 

Crippa,  Q.C.f  and  ffaldane,  Q,C.  (Pem^  with 
them),  for  the  appellants. — ^There  was  no  sale  htn. 
Therefore  there  was  no  transfer  which,  if  indoded  m 
an  instrument  in  writing,  would  be  a  '*  conveyuicei? 
transfer  on  sale  *'  within  the  meaning  of  the  Stsm 
Act.  The  Great  Western  Railway  Act,  1892,  amal- 
gamated the  companies,  the  shares  in  the  Great 
Western  Railway  Co.  being  handed  to  the  shsz^ 
holders  in  the  other  companies,  and  not  to  those  con- 
panics  for  division  among  their  shareholder!.  1!le 
shareholders  of  those  companies  became  shar^ioldsi 
in  the  Great  Western  Railway  Co.  The  shawhoktei 
of  the  several  companies  merely  united  their  intenitii 
and  no  property  passed  by  a  conveyance  or  tnads 
on  sale.  In  Fumeas  Bailway  Co,  v.  Commisswufn  ^ 
Inland  Revenue,  13  W.  R.  10,  there  waa  a  sale  and  a^ 
a  mere  amalgamation.  In  that  case  tlie  Act  and  tk 
deed  described  the  transaction  as  a  purchase  and  sale. 
and  the  deed  purported  to  transfer  the  undertaking  d 
one  company  to  the  other. 

They  also  referred  to  the  Railways  Clauses  Ad, 
1863  (26  &  27  Vict.  c.  92),  s.  37. 

Sir  Charles  Russell,  A,G„  and  Danckwerts,  for  tk 
Commissioners  of  Inland  Revenue,  were  not  eslki 
upon. 

Lord  EsHBR.  M.R. — This  seems  to  me  a  very  6ai 
case.  The  amalgamated  companies  owned  propei^ 
which,  in  railway  language,  is  called  an  und^rttfiB^ 
A  transaction  takes  putce,  and  that  tranaacticm  is  ooa- 
tained  in  a  written  instrument — namely,  a  pntsii 
Act  of  Parliament.  It  transfers — ^there  is  no  otfcff 
word  which  can  describe  it — all  the  property  oi  tk 
smaller  companies  to  the  Great  Western  Railway  Ga. 
It  does  not  m  any  way  alter  the  C^reat  Westem  Bdr 
way  Co.,  which  remains  the  same  entity,  Xhs  sastf 
corporation  that  it  was  before,  neither  greater  &ff 
less.  The  Act  allows  it  to  take  and  hold  that  wtiA 
was  the  property  of  the  other  companies,  lltat  pt^ 
perty  was  transferred  by  means  of  an  instrameDt  is 
writing — namely,  the  Act  of  Parliament.  Wbat  ii 
the  consideration  which  Parliament  has  sandKO^ 
the  Great  Western  Railway  Co.  giving^  to  the  c^ 
companies  for  the  transfer  ?  The  consideration  is  tktf 
which  it  gives  to  the  shareholders  of  those  other  coa^ 
panics — namely,  a  certain  amount  of  stock  ia  tk 
Great  Western  Railway  Co.  To  my  mind  it  signiS* 
not  that  the  stock  is  not  given  to  the  other  oomfasm 
but  is  given  direct  to  the  shareholders.  If  that  tni^ 
action  had  taken  place  between  private  penons,^ 
companies  which  would  have  authority  to  do  it  wit^ 
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ODt  an  Act  of  Parliament,  it  would  be  done  by  an 
instmrneDt  the  legal  efiEect  of  wbich  would  be  a  trans- 
fer of  the  proper^  of  one  person  or  company  to  the 
other  peraoQ  or  company  for  the  consideration  I  have 
juflt  oesmbed.  That  might  or  might  not  be  by 
Tirtoe  of  a  contract  of  purchase  and  sale,  but  it  would 
have  predselj  the  same  effect  as  if  it  were  a  convey- 
ance in  consequence  of  a  contract  of  purchase  and 
nle.  The  substance  of  the  transaction  would  be  a 
tnnsfer  of  property  for  a  consideration  as  if  it  were 
npoD  a  oonizBct  of  purchase  and  sale.  Turning  to  the 
Stamp  Act,  1891,  we  find  that  the  words  are  '<  con- 
veyance or  transfer  on  sale."  Does  that  mean  a  con- 
f efance  where  there  is  a  definite  contract  of  purchase 
tnd  sale  preceding  it  ?  Or  does  it  mean  a  conveyance 
the  same  as  if  it  were  upon  a  contract  of  purchase  and 
Hde?  The  latter  seems  to  me  to  be  the  true  meaning 
>f  the  phrase  in  the  Stamp  Act.  The  transaction, 
)eing  what  I  have  stated,  comes  within  that  phrase  in 
he  Stamp  Act,  and  the  decision  of  the  Divisional 
/oort  was  right. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  It  is  an 
atablished  rule  in  cases  of  this  kind  that  the  substance 
<f^e  transaction  is  alone  to  be  considered  in  deter- 
niomg  the  question  whether  the  instrument  is  liable 
i  stamp  duty  under  the  Stamp  Act.  It  appears  to 
le  that,  loolong  at  the  substance  of  this  transaction, 

is  as  clear  a  case  of  a  conveyance  on  sale  as  can  be 

Ted.  There  is  here  everything  that  constitutes 
,  there  are  two  parties,  one  giving  something 
V  that  which  the  other  hands  over,  and  the  arranffe- 
«nt  come  to  is  carried  out  and  embodied  in  an  Act 
f  Pariiament.  The  only  red  point  made  was  that 
«  consideration,  instead  of  passing  to  the  smaller 
fflpanies,  passed  to  the  shareholders  of  those  com- 
^oies.  I  hSl  to  see  how  that  can  make  any  material 
Serence,  or  make  that  which,  on  the  face  of  it,  is 
parently  a  conv^ance  on  sale,  anything  else  than 
xmreyance  on  sale. 

Kay,  L.J.— The  Stamp  Act,  1891,  which  has  been 
plied  to  this  case,  provides  in  the  schedule  for 
tain  ad  valcrem  duties  payable  on  the  conveyance 
transfer  on  sale  of  any  property  except  certain 
«k ;  and  by  section  54  it  is  provided  that  "  for  the 
rposes  of  thia  Act  the  expression  *  conveyance  on 
e'  includes  every  instrument  and  every  decree  or 
\a  of  any  court  or  of  any  commissioners  whereby 
f  property,  or  any  estate  or  interest  in  any  pro- 
iji  upon  the  sale  thereof  is  transferred  to  or  vested 
I  imrchaser,  or  any  other  person  on  his  behalf,  or 
hu  direction."  The  Great  Western  Bailway  Co., 
lar  the  powers  conferred  by  section  32  of  a  special 
;  of  Parliament,  has  obtained  all  the  property 
I  imdertaking  of  certain  other  companies. 
Tow  the  powers  contained  in  Part  Y.  of  the  Rail- 
ri  Glauses  Act,  1863,  are  incorporated  in  that 
aal  Act,  and  by  section  37,  which  is  one  of  a  group 
ections  headed,  "Amalgamation,"  it  is  provided : 
or  the  mtrposee  of  this  part  of  this  Act,  companies 
U  be  deemed  amalgamated  by  a  ^pocial  Act  in 
er  of  the  following  cases:  (1)  When,  by  the 
dal  Act,  two  or  more  companies  are  dissolved, 

the  members  thereof  respectively  are  united  into 

incorporated  as  a  new  company"  (that  did 
occur  in  this  case).      (2)  **  Where,  by  the  special 

a  company  or  companies  is  or  are  dissolved  and 
underteking  or  imdertakings  of  the  dissolved 
pany  or  companies  is  or  are  transferred  to  another 
ting  company  with  or  without  a  change  in  the 
6  (S  that  company."  That  is  exactly  what  was 
)  here  by  the  special  Act.  The  property  and 
nrtaking  of  the  dissolved  companies  were  trans- 
id  to  and  Tested  in  the  Great  Western  Bailway 

and  without  change  in  the  name  of  the  Great 


Western  Bailway  Co.  Now  the  argument  seems  to 
me  entirely  to  turn  upon  the  meaning  and  effect  of 
that  word  **  amalgamation."  It  is  said  that  this  was 
in  truth  a  combination  of  the  two  companies.  But 
the  difficulty  that  arises  at  once  is  this :  now  can  there 
be  a  combination  of  two  companies,  one  of  which  is 
dissolved  P  That  is  inipossible.  But  it  is  said  that 
the  Great  Western  Bailway  Co.,  as  the  consideration 
for  this  so-called  amalgamation,  issued  stock  in  cer- 
tain proportions  to  the  shareholders  of  the  dissolved 
company,  and  thereby  took  the  shareholders  of  the 
dissolved  company  into  its  company,  and  so  consti- 
tuted an  amalgamation  between  the  two  companies, 
and  therefore  it  was  not  a  transfer  as  on  a  sale.  The 
attempted  analogy  was  this:  that  if  two  partners, 
carrying  on  the  same  kind  of  business,  were  united, 
and  all  their  business  and  property  thrown  into  one, 
that,  it  was  said,  would  not  be  a  transfer  as  on  a  sale. 
One  must  test  that  view  of  the  case  by  putting 
various  instances.  Supposing  in  this  case  that,  insteaa 
of  shares,  t^e  consideration  for  the  transfer  or  so- 
called  amalgamation  had  been  cash,  and  that  it 
had  been  handed  direct  to  the  company,  before  it 
was  dissolved,  for  the  purpose  of  that  company 
dividing  it  amongst  its  sharenolders ;  would  that  be 
a  sale  or  not  ?  It  seems  to  me  impossible  to  deny 
that  it  would.  I  cannot  understand  what  a  sale 
means  if  it  would  not  be  a  conveyance  as  on  sale. 
But  observe,  the  Stamp  Act  has  nothing  to  do  with 
contracts  or  negotiations.  It  stamps  a  conveyance  upon 
a  sale,  and  the  conveyance  upon  a  sale  is  the  instiru- 
ment  by  which  the  property  is  transferred  upon  a  sale. 
Then  take  the  case  of  the  cash  being  paid  direct  to 
the  shareholders  of  the  dissolved  company,  and  not 
paid  to  the  dissolved  company  to  distnbute  amongst 
its  shareholders.  What  is  the  substantial  diflBerence  P 
I  can  see  none.  Then  take  the  case  (which  is  this 
case  a  little  altered)  of  handing  to  the  dissolved 
company  stock  in  the  company  which  was  taking 
over  the  property  for  the  purpose  of  distribution 
amongst  its  shareholders;  would  not  that  be  a  sale 
and  pmrchase  P  I  cannot  see  why  it  is  not.  Here  all 
that  has  been  done  is  that,  instead  of  handing  that 
stock  to  the  dissolved  company  to  be  by  it  distributed 
amongst  its  shareholders,  the  stock  goes  straight  to 
the  shareholders  of  the  dissolved  company.  Substan- 
tially, as  it  seems  to  me,  it  is  a  purchase  and  sale  of 
the  property  and  imdertakin^ — the  business,  the 
powers,  and  everything  that  is  mvolved  in  the  word 
'*  imdertaking  " — of  the  company  which  was  to  be 
dissolved.  The  transfer  is  effected  by  this  Act  of 
Parliament,  and  this  Act  of  Parliament  is  to  receive 
the  same  stamp  which  an  instrument  carrying  out 
that  arrangement  would  have  been  subject  to  if  the 
companies  had  had  power  to  do  it  without  an  Act  of 
Parliament.  Supposing  this  had  been  done  without 
an  Act  of  Parliament,  the  companies  having  com- 
plete power,  the  one  company  would  have  by  the 
deed  conveyed  over  the  whole  of  its  property  to  the 
other  company,  the  latter  paying  as  a  consideration 
for  that  tiie  money's  wortii  in  stock,  which  it  has 
practically  handed  over  in  the  way  I  have  described  to 
the  company  which  transfers  its  property.  The  rea- 
son why  that  has  been  treated  as  the  consideration, 
and  the  only  consideration,  is,  that  all  the  deben- 
ture stock  and  debts  of  the  companies  transferring 
belonged  to  the  Great  Western  Co.  already,  so  that 
all  that  the  Great  Western  Co.  had  to  buy  was  prac- 
tically an  equity  of  redemption — something  subject 
to  that  debt.  The  ad  valorem  duty  has  not  been 
computed  on  the  debt,  but  has  been  computed  on  the 
price  which  the  company  has  paid  for  what  I,  by  way 
of  analogy,  call  the  equity  of  redemption,  which  it 
had  to  buy.  That  seems  to  me  to  be  perfectly  right, 
and,  I  think,  should  be  affirmedi 
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Court  of  Apfkat<. 

Kbsn  v.  Henbt. 

COUBT  OF  ApPKiL. 

Lord  EsHEB,  M.B.— I  think  I  ought  to  add  that  we 
oannot  distinguiBh  this  case  from  Fumesa  Railway  Co. 
V.  Commissioners  of  Inland  Revenue. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  R.  R.  Nelson, 

Solicitor  for  the  respondents,  Solicitor  of  Inland 
Revenue, 


From  Q.  B.  Div.         i 
(Lord  Esher,  M.R.,  and  [  Nov.  24. 

topes  and  Kay,  L.JJ.)  j 

Keen  v,  Henkt.  (a.) 

Hckckney  carriage — Negligence  of  driver — Liability — 
Registered  proprietor — Metropolitan  Hackney  Carriage 
Aci(eikl  Vict.  c.  86). 

Where^  according  to  the  ordinary  law,  the  master  of  the 
driver  of  a  hackney  carriage  would  he  liable  for  damage 
caused  by  the  negligence  of  the  driver ^  cm  action  will  lie, 
under  the  provibions  of  the  Metropolitan  Hackney  Car- 
riage Act,  against  the  registered  proprietor  of  the  carriage, 
notwithstanding  that,  by  the  ordinary  law,  the  driver  is 
not  his  servant. 

King  V.  Spurr,  30  W.  R.  152,  8  Q.  B.  D.  104,  was 
overruled  by  King  v.  London  Improved  Cab  Co. 
(Limited),  37  W.  R.  737,  23  Q.  B.  D.  281. 

Appeal  from  a  decision  of  Lawrance,  J.,  at  the  trial, 
entering  judgment  for  the  plaintiff  on  the  verdict  of 
the  jury. 

The  action  was  brought  by  the  owner  and  driver  of 
a  horse  and  cab  against  the  defendant,  the  registered 

groprietor  of  another  cab,  for  damages  for  the  loss  of 
is  horse,  caused  by  the  negligence  of  the  driver  of 
the  defendant's  cab.  It  appearod  tiiat  on  the  16th  of 
March,  1893,  both  cabs  drove  up  to  a  house  in 
Ghx>svenor-square  in  response  to  a  ceul,  and  the  driver 
of  the  defendant's  cab,  in  turning  sharp  round  in 
order  to  secure  the  fare,  ran  into  the  plaintiff's  horse, 
causing  injuries  from  which  it  died.  The  defendant 
was  the  proprietor  of  several  cabs,  and  by  an  agree- 
ment dated  the  2nd  of  January,  1893,  let  the  cab  in 
question  to  his  son  at  seven  shillings  a  week  payable 
in  advance,  without  horse  or  harness,  for  the  purpose 
of  using  it  as  a  hackney  carriage,  by  attaching  there- 
to his  own  horse  and  harness.  The  agreement  iJso 
provided  that  the  hirer  or  his  servants  should  have 
the  sole  charge  and  custody  of  the  cab  and  should  in- 
demnify the  owner  against  all  risks,  claims,  or  loss 
arising  from  accident  occurring  to  or  caused  by  the 
cab,  whether  at  work  in  the  streets  or  etherise. 

The  jury  foimd  a  verdict  for  tiie  plaintiff  for  £25 
damages,  and  the  learned  judge  held  that  the  defend- 
ant was  liable  for  the  negfligence  of  the  driver  under 
the  provisions  of  the  Metropolitan  Hackney  Carriage 
Act  (6  &  7  Vict.  c.  86),  and  gave  judgment  for  the 
plaintiff. 
The  defendant  appealed. 

Rose  Innes,  for  the  defendant.— The  learned  judge 
decided  upon  the  authority  of  King  v.  London  Im- 
proved Cab  Co.  {Limited),  37  W.  E.  737,  23  Q,  B.  D. 
281,  but  that  case  is  distinguishable  on  the  ground 
that  the  cab  there  was  let  by  the  registered  proprietor 
direct  to  the  driver,  and  not,  as  here,  to  another 
person.  This  case  is  exactly  covered  by  the  decision 
m  King  v.  Spurr,  30  W.  B.  152,  8  a  B.  D.  104, 
which  was  not  overruled  by  King  v.  London  Improved 
Cab  Co.  (Limited),  the  decision  in  that  case  proceed- 

(a.)  Beported  by  John  P.  Mbllob,  Esq.,  Barrister- 
at-Law. 


ing  upon  the  particular  facts.  The  defendsnt^i  bod 
was  the  driver's  master,  and  was  the  penon  hen 
liable  for  his  negligence,  and  not  the  defcandant. 
who  was  the  proprietor  of  the  vehicle  only.  [Lord 
EsHER,  M.B.— So  far  as  the  public  are  conoerDel 
the  Act  says  in  effect  that  the  registered  pro- 
prietor shall  be  deemed  to  be  the  master.]  In  lU 
the  oases  which  have  laid  that  down  there  has  beoi  a 
direct  relationship  of  master  and  servant  between  ike 
regbtered  proprietor  and  the  driver. 

W,  E,  Hume  WiUiams,  for  the  plaintiff,  nu  Dot 
called  upon. 

Lord  EsHEB,  M.B. — I  think  that  the  case  of  Kvf^ 
V.  London  Improved  Cab  Co.  (Limited)  aoountdy  in- 
terpreted the  Act  of  Parliament  to  this  extent :  tint 
whenever  the  driver  of  a  hackney  carriage  in  London 
does  anything  which  would  give  a  right  of  actkn 
against  his  master  in  the  ordinary  sense,  an  aotioo 
can  be  supported  against  the  registered  owner  d  ^ 
carriage,  although,  according  to  the  ordinary  Iat, 
the  driver  was  not  his  servant.  If,  therefore,  the 
driver  does  anything  which  would  be  a  breach  of  oon- 
tract  between  the  master  and  another,  the  person  bong 
driven  for  instance,  as  in  the  case  of  Powles  v.  Hidtr,  i 
W.  B.  492,  6  E.  &  B.  207,  that  person  oonld  nooro 
against  the  registered  proprietor  as  if  he  wen  the 
master  of  the  driver.  The  same  thine  was  estaUiibed 
also,  in  regard  to  negligence  by  the  £iTer,  by  thectee 
of  Venables  v.  Smith,  25  W.  B.  584,  2  a  B.  D.  2T9. 
Now,  these  cases,  together  with  the  case  of  King  t. 
Spurr,  came  before  this  court  in  King  v.  Loniim 
Improved  Cab  Co.,  whi'sh  had  then  to  oon&ds 
whether  they  would  adopt  those  two  first-mentiooid 
decisions  in  their  full  sense.  Undoubtedly  tbc 
court  did  fully  adopt  them,  and  I  think,  therefore, 
that  the  authoritative  interpretation  of  the  Act  ik 
that  if  the  driver  does  an^rtmng  which  would  gire  i 
right  of  action  against  his  master,  a  right  of  sctkm 
.  for  that  thing  is  given  against  the  registered  pro- 
prietor of  the  cab. 

The  facts  here  establish  that  there  was  an  injoiy 
to  the  plaintiff's  horse,  arising  from  the  neg]^;csa 
of  the  driver  of  the  other  cab.  That  ne^ghgccce 
would  be  sufficient  to  support  an  action  at  oomnoi 
law,  and  the  defendant  is,  therefore,  liable.  Sacb 
a  decision  as  this  would  not  interfere  witii  anj 
right  of  action  there  might  also  be  againft  tb 
defendant's  son,  the  driver's  master  in  fact;  bit 
he  may  also  bring  the  action  agidnst  the  d^eo^ 
himself,  as  the  registered  proprietor.  Whaterfr 
may  have  been  the  view  taken  by  the  tnde 
hitherto  m  reg^ard  to  the  decision  of  King  v.  S/wr, 
the^  must  henceforward  recognize  the  fact  thii  » 
renstered  proprietor  cannot,  by  letting  out  his  cab  to 
other  persons,  free  himself  from  the  liability  imposed 
upon  him  by  the  Act  of  Parliament. 

Lopes,  L.J. — I  think  this  case  falls  within  M 
authority  of  King  v.  London  Improved  Cab  Co.  (Lim&p^U 
in  which  this  court  considered  and  oonstnied  ti^ 
Hackney  Carriage  Act,  and  I  can  only  say  again  th4 
the  effect  of  that  Act  is  to  put  the  driver  of  a  osb  A 
the  position  of  the  servant  and  the  proprietor  in  tbi 
position  of  the  master.  I  don't  say  that  anactksi 
would  not  lie  against  the  son  in  this  case  ts  tiba 
actual  master.  I  do  not  doubt  that  it  would  for  ti 
moment;  but  under  the  Act  of  ParlianLent  tfaed^ 
fendant  is  also  dearly  liable. 

K\Y,  L.J. — I  am  unable  to  distinguiah  this  ce^ 
from  King  v.  London  Improved  Cktb  Co.,  and  altboo^ 
Mr.  Bose  Innes  attempted  to  do  so  on  the  gmvd 
that  the  son  made  the  arrangement  with  the  sctiul 
driver,  also  providing  the  horse  and  the  bamsM,  tk 
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proprietor  letting  him  the  cab  only.  That  was  not  so 
in  Kifi^  ▼.  London  Improved  Cab  Oo.f  it  is  true,  but 
the  principle  of  that  decision  clearly  was,  that  for 
^  woeSt  of  the  public  the  proprietor  should  be 
ensUed  to  be  distinguished  in  Uie  event  of  any  acd- 
dent  happening  b^  the  negligence  of  the  driver. 
Hero  by  the  neglieence  of  the  driver  the  horse  in 
another  cab  was  kmed.  If,  therefore,  the  decision 
in  that  case  was  right,  the  owner  of  the  horse  had 
nothing  whatever  to  do  with  any  arrangement  made 
between  the  driver  and  the  registered  proprietor.  It 
was  said  that  the  facts  there  differed  from  the  present 
cue,  and  that  the  decision  did  not  overrule  King  v. 
Spm,  where  they  were  the  same  as  they  are  here. 
Bat  when  you  look  at  the  two  cases  it  is  impossible 
to  reconcile  them. 

lindley,  L.J.,  in  King  v.  London  Improved  Cab 
Ok  Bogsestod  a  mode  in  which  it  perhaps  mi^ht 
be  pomde  to  do  so,  but  he  himseli  did  not  thmk 
they  were  reconcilalde,  and,  in  my  opinion.  King  v. 
Sffun  was  clearly  overruled.  This  appeal  must 
therefore  be  dismissed. 

Lord  EsHEBy  M.B. — I  should  say  that  we  are  all 
deiriy  of  opinion  that  King  v.  Spurr  was  overruled 
ysjKing  ▼.  London  Improved  Cab  Co,  (Limited). 

Appeal  diamUsed, 

Solicitor  for  the  appeUant,  H.  W,  Davies. 

Solicitor  for  the  respondent,  H.  Pumfrey, 


Nov.  I. 


From  Q.  B.  Div.       \ 
(LardE8her,M.B.,  and 
Lopes  and  Say,  L. JJ.) ) 
Tup  Vale  Bailwat  Co.   v.  Davis  &  Sons 
(Limited),  (a.) 

Baiivoa^^SiatutoTy  duty — Private  Act  of  Parliament — 
Right  of  public  to  enforce  Act* 

Th  B,  Railway  Co.,  who  had  constructed  a  line  from 
8  MipoH  to  a  point  where  it  joined  the  plaintiffs*  rail- 
w^,  applied  to  Parliament  for  running  powers  over  the 
flaifdifs*  railway  from  the  junction  to  certain  collieries 
northmrd  (hereof  This  was  refused,  but  a  section  was 
inserted  in  the  B,  Co.'s  Act  which  provided  that  the 
^nUfi  should  forward  goods  destined  for  or  coming 
fnm  Uie  B,  Railway  from  or  to  the  junction  or  any 
t^  wrrihward  thereof  ai  rates  per  mile  not  greater  than 
^  hwest  rate  which  should,  for  the  time  being,  be 
t^irgtd  by  them  for  like  traffic  to  or  from  certain  sea- 
jwto  to  which  the  plaintiffs'  railway  ran^ 

Bdd,  that  this  section  was  passed  for  the  protection 
«/  tt«  J5,  Railway  Co.,  and  ordy  conferred  rights  as 
^^wem  the  tufo  companies,  and  did  not  impose  any 
fights  as  between  t?ie  plaintiffs  and  the  public  which  the 
tor  amid  enforce ;  and  that,  therefore,  the  plaintiffs 
wot  entitled  to  charge  the  public,  rates  for  the  carriage  of 
jwdi  to  the  junction  from  places  northward  thereof  up  to 
^  fluximum  aUoufed  by  tlieir  own  Act, 

Appeal  from  the  judgment  of  Bay,  J.,  in  favour  of 
the  phintiffii  at  the  tml  without  a  jury  of  an  action 
to  noorer  a  sum  alleged  to  be  due  for  me  carriage  of 
coal  oTsr  their  railway. 

The  plaintiffs  were  the  owners  of  a  railway  from 
tiie  oofliery  district  in  the  north  of  Glamorganshire 
to  the  docks  at  Cardiff  and  Penarth.  In  1884  the 
Barry  Dock  and  BaQways  Co.  was  incorporated  for 
^<iD<tnicting  a  dock  at  fiarry  and  railways  from  the 
^  to  Hafod  and  Tref orest  Stations  on  the  Taff 
Tile  Bailway.    The  coal  and  mineral  traffic  from  the 

(«>)  Beported  by  W.  F.  Ba&by,  Esq.,  Borrister-at- 
Iaw. 


collieries  for  Barry  Dock  would  thus  have  to  pass 
over  part  of  the  Taff  Vale  Bailway  to  Hafod  or 
Treforest,  and  thence  over  the  Barry  Bailway  to  the 
Barry  Dock. 

In  1888  the  Barry  Dock  and  Bailways  Co.  applied 
to  Parliament  for  running  powers  over  the  portion 
of  the  Taff  Yale  line  from  Hafod  and  Treforest  north- 
ward to  the  collieries,  but  this  was  refused,  and 
instead  thereof  the  following  section  (section  23)  was 
inserted  in  the  Barry  Dock  and  Bailways  Act,  1888 
(51  &  52  Vict.  c.  clxxxiL) :— "  (1)  The  Taff  Vale  Bail- 
way  Co.  shall  punctually  and  regularly  forward  and 
afford  all  reasonable  facilities  for  goo<u  and  mineral 
traffic  destined  for  or  coming  from  the  imdertaking  of 
the  (Barry  Dock  and  Bailways)  company  from  or  to 
Treforest,  or  any  place  northward  thereof,  at  rates 
per  mile  not  gpreater  than  the  lowest  rate  which  shall 
for  the  time  being  be  charged  by  the  Taff  Vale 
Bailway  Co.  for  like  traffic  to  or  from  the  docks  at 
Citfdiff,  Penarth,  or  Barry,  and  shall  deliver  all  such 
traffic  into  and  take  the  same  from  the  (Barry  Dock 
and  Bailways)  company's  sidings,  as  regards  all 
traffic  coming  from  or  destined  for  Hafod,  or  any 
place  westward  thereof  at  Hafod,  and  as  regards 
other  traffic  at  Treforest,  without  any  terminal  or 
other  charge  in  respect  thereof.  ...  (2)  The  Taff 
Vale  Bulway  Co.  siiall  not  (except  with  the  consent 
of  the  (Barry  Dock  and  Bailways)  company  under 
their  common  seal)  use  the  railway  authorized  by  the 
Cardiff,  Penarth,  and  Cadoxton-juxta-Barry  Junction 
Bailway  Act,  1885,  for  mineral  traffic  other  than  local 
traffic.  (3)  If  at  any  time,  on  application  made  by 
the  (Barry  Dock  and  Bailways)  company  to  the 
Bailway  Commissioners  sitting  as  arbitrators,  the  said 
commissioners  shall  decide  that  the  Taff  Vale  Bailway 
Od.  have  &iled  to  give  any  of  the  facilities  herein 
provided  for,  and  shall  not  within  rea^nable  time 
after  notice  have  remedied  such  failure,  or  if  the  Taff 
Vale  Bailway  Co.  use  the  Cardiff,  Penarth,  and  Barry 
Bailway  contrary  to  the  provisions  of  this  Act,  .  .  . 
then  the  (Barry  Dock  and  Bailways)  company  may 
run  over  and  use,  with  their  engines,  carri^^,  and 
wagons,"  the  lines  of  the  Taff  Vale  Baal  way  &,  north 
of  Hafod  and  Treforest. 

The  defendants,  who  were  the  owners  of  the  Fern- 
dale  Colliery,  delivered  certain  coal  to  the  plaintiffs 
for  conveyance  by  their  railway  to  Hafod  /unction, 
which  was  north  of  Treforest,  and  thence  by  the 
Barry  Bisdlway  to  Barry  Dock.  The  plaintiffs  claimed 
certain  rates  m  respect  of  the  carriage  of  the  coal  to 
Hafod  Junction.  The  defendants  in  their  statement 
of  defence  said  that  the  plaintiffis  had  not,  as  required 
by  section  23  of  the  Barry  Dock  and  Bailways  Act, 
1888,  charged  the  defendants  at  rates  per  mile  not 
greater  than  the  lowest  rate  for  the  time  being 
charged  by  them  for  like  traffic  to  or  from  the  docks 
at  Cardiff  or  Penarth,  but  instead  thereof  had 
charged  and  were  claiming  from  the  defendants  rates 
and  charges  in  excess  of  the  said  statutory  rates. 
The  defendants  paid  into  court  the  amount  alleged 
by  them  to  be  due.  It  was  admitted  that  the  rates 
claimed  by  the  plaintiffs  were  within  the  maximum 
rates  authorized  by  the  Taff  Vale  Bailway  Acts. 

Day,  J.,  held  that  section  23  of  the  Barry  Dock 
and  Bailways  Act,  1888,  only  conferred  a  right  upon 
the  Barry  Co.  as  against  the  Taff  Vale  Bailway 
Co.,  and  that  the  defendants  could  not  avail  them- 
selves of  it,  and  gave  judgment  for  the  plaintiffs  for 
the  amount  claimed.* 

*  Another  question  was  raised  as  to  whether,  in 
fact,  the  rates  charged  were  not  within  those  specified 
in  section  23  of  the  Barry  Dock  and  Bailways  Act, 

11888,  but  in  view  of  the  judgment  in  the  Court  of 
Appeal  this  question  became  immaterial. 
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OouBT  OP  Appeal. 


Tapf  Valb  Railway  Co.  r.  Davis  &  Sows  (Limited). 


Ck>UET  OP  Appeal. 


The  defendants  appealed. 

Sir  R,  E,  Webster,  Q.C,  and  MovXUm,  Q.C.  {Robson, 
Q.C.,  and  Shaw  wil^  them),  for  the  defenoants. — 
The  benefit  of  section  23  of  the  Barry  Dock  and 
Railways  Act,  1888,  can  be  taken  advanta^  of  by  the 
public.  An  Act  of  Parliament  can  never  be  looked 
upon  in  the  light  of  a  mere  contract  between  the 
parties.  The  section  placed  a  limit  upon  the  right 
of  the  plaintiffs  to  charge  the  public  the  rates  which 
their  own  Act  allowed  them  to  charge.  The  protec- 
tion is  not  intended  for  the  Barry  Co.  alone.  The 
two  railway  companies  could  not  abrogate  it.  When 
the  plaintiffs  carry  goods  for  the  public  the  public 
can  refuse  tojpay  rates  higher  than  those  specified  in 
section  23.  The  Act  imposes  a  phdn  statutory  duty, 
and  when  one  of  the  public  suffers  by  reason  of  the 
neglect  of  that  statutory  duty  an  action  will  lie. 
Tl^  defendants,  therefore,  can  claim  the  benefit  of 
this  section. 

Balfour  Broume,  Q.C.  {Noble  with  him),  for  the 
plaintiffis. — Section  23  was  inserted  to  protect  the 
Barry  Co.,  and  not  for  the  benefit  of  the  public.  The 
protection  to  the  public  is  given  by  the  lunit  of  maxi- 
mum rates  imposed  by  the  Taff  Yale  Railway  Co.'s 
Act.  The  present  Act  is  a  Barry  Co.'s  Act,  and 
neither  the  public  nor  the  colliery  owners  would  haTC 
had  any  locus  standi  to  api>ear  l>efore  the  Parliamen- 
tary Committee  and  allege  that  the  Taff  Yale  Railway 
Co.*s  rates  were  too  high.  The  Barry  Co.  were  applying 
9  to  Parliament  for  running  powers  over  this  portion  of 
the  Taff  Yale  line,  and  Parliament  gave  them  section 
23  instead.  It  is  a  section  inserted  solely  to  protect 
the  Barry  Co.  The  closing,  by  sub-section  2,  of  the 
alternative  route  to  Barry  Dock  shows  that,  and  sub- 
section 3  also  shows  that  the  question  is  one  between 
the  two  comp^es  alone.  The  defendants,  therefore, 
cannot  rely  upon  this  clause. 

MouUon,  Q,0.y  in  reply.— The  practice  of  Parlia- 
ment as  to  locus  standi  cannot  be  considered  in  con- 
struing this  section,  nor  can  the  circumstance  that 
the  Barry  Co.  were  applying  for  running  powers 
and  got  this  dause  instead.  The  Act  alone  must  be 
looked  at,  and  that  imposes  a  statutory  duty  which 
the  public  can  enforce. 

Lord  EsHBB,  M.R. — I  am  of  opinion  that  this 
appeal  fails  and  must  be  dismissed.  I  confine  my 
judgment  to  the  point  that  the  defendants  cannot 
avail  themselves  of  the  defence  put  forward  by  them. 
The  case  stands  thus :  By  the  Taff  Yale  Railway  Act 
that  company  are  authorized  to  charge  certain  mueage 
rates  for  coals  and  minerals  carriea  over  their  line. 
Therefore,  if  the  colliery  owners  wished  to  send  coals 
by  railway  to  Hafod  or  Treforest  or  any  station  north 
of  them  the  Taff  Yale  Railway  Co.  would  be  entitled 
to  charge  the  maximum  rates  according  to  the 
distance  of  the  stations  from  the  colliery.  In  the 
present  case  the  Taff  Yale  Railway  Co.  have  carried 
coals  for  the  defendants  from  their  colliery  to  Hafod 
Junction.  Unless  there  is  something  wUch  affects 
their  rights  under  their  own  Act,  the  Taff  Yale  Rful- 
way  Co.  have  a  right  to  charge  the  defendants  the 
maximum  mileage  rate.  The  only  protection  which 
the  defendants  have  is  the  limit  imposed  by  the  Act 
as  a  maximum.  Anything  within  the  maximum  the 
one  can  charge  and  the  other  must  pay.  Has,  then, 
anything  deprived  the  railway  company  of  that 
right,  and  reueved  the  defendants  of  that  obligation  P 
It  is  said  that  there  is  a  clause  in  the  Barry  Dock  and 
Railways  Act,  1888,  which  has  deprived  them  of  the 
right  to  charge  rates  up  to  the  maximum  allowed  by 
their  own  Act.  That  is  a  clause  in  an  Act  obtained 
by  the  Barry  Dock  and  Railways  Co.,  a  railway  which 
does  not,  and  cannot,  carry  coals  from  the  defendants'  I 


colliery,  or  any  collieries  near  it,  to  Hafod,  and  the 
contention  is  uiat  that  Act  has  taken  away  the  Taff 
Yale  Railway  Co.*s  ri^ht  to  char^  the  maximam 
rates  for  coals  carried  m>m  the  coUieries  to  Hafod. 
Now  the  right  of  the  Taff  Yale  Railway  Co.  to  charge 
its  maximum  rates  for  coals  so  carried,  and  the 
obligation  of  the  coal  owners  to  pay  those  rates,  hsTo 
not  been  expressly  interfered  with.  Therefore,  it  Uw 
upon  those  who  fulege  that  the  right  has  been  inter- 
fered with  to  show  &at  it  is  so  by  necessary  implica- 
tion. Is  there  anything  in  the  B^rry  Co.  's  Act  to  shov 
that  by  necessary  implication  that  right  has  been 
touched?  The  Bany  Co.  is  a  oompany  wholly 
distinct  from  the  Taff  Yale  Railway  Co.  Ths  Taff 
Yale  Railway  Co.  were  empowered  by  their  Act  to 
make  certain  raUways  and  to  charge  rates  wi^ 
certain  limits.  The  defendants  contend  that  sectioo 
23  of  the  Barry  Co.'s  Act  of  1888,  has  interfered  with 
the  riffht  of  the  Taff  Yale  Railway  Co.  to  charge 
the  public  their  maximum  rates  for  the  carriage  orer 
their  railway  of  goods  and  mineral  traffic  which 
are  destined  for  or  coming  from  the  Barrv  Bail- 
way.  It  is  said  that  we  have  no  right  to  look  at 
the  droumstanoes  under  which  that  Act  was  paned. 
I '  entirely  disagree  with  that  proposition.  In  con- 
struing an  Act  of  Parliament  we  must  be  govened 
by  the  same  rules  as  in  construing  any  other  dooa- 
ment.  We  must  know  the  circumstances  onder 
which  the  Act  was  passed.  The  Barry  Co.  were 
applying  to  Parliament  for  running  powers  over 
t£at  portion  of  the  Taff  Yale  Railway  Co.  which 
lies  between  Treforest  and  the  collieries.  The  Tsff 
Yale  Co.  would  naturally  oppose  such  an  application, 
for  it  would  practically  give  the  Barry  Co.  a  raflwaj 
from  the  colliery  district  to  the  coast,  merely  paying 
the  Taff  Yale  Co.  for  the  use  of  their  line.  Parlia- 
ment refused  to  give  them  those  powers,  but  instsid 
gave  them  the  protection  against  the  Taff  Yale  Co. 
specdfied  in  section  23,  so  that  they  might  not  be 
prevented  from  getting  the  full  benent  which  Padiar 
ment  intended  that  mey  should  have.  Are  we  to 
shut  our  eyes  to  those  facts  ?  Are  we  not  to  inqnire 
whether  that  application  was  not  an  application  by 
the  Barry  Co.  alone?  We  know  how  the  matter 
stood.  The  colliery  owners  had  no  locus  standi  to  mk 
for  it.  The  only  person  who  could  ask  for  it  was  the 
Barry  Co.,  and  the  only  ground  upon  which  Parlia- 
ment could  accede  to  it  would  be  that,  unless  it  were 
granted,  the  Barry  Co.  would  suffer  some  inoon- 
venience.  The  provision  was  made  solely  in  the 
interest  of  the  Barry  Co.,  and  for  their  protection. 
They  have  no  right  to  assume  the  guardianship  of  the 
colliery  owners  or  of  the  public.  They  asked  for  it  in 
their  own  interest  alone.  It  seems  to  me  that  the 
reasonable  implication  from  that  is  that  Parliament 
was  considering  the  interests  of  the  Barry  Co.  is 
against  the  Taff  Yale  Co.,  and  of  no  other  pcESon, 
and  imposed  the  duty  upon  the  Taff  Yale  Co.  so^y 
as  between  them  and  the  Barry  Co.  Who,  then,  ou 
insist  upon  the  performance  of  that  duty  P  No  o^ 
but  the  person  towards  whom  it  is  a  duty.  Ihere- 
fore,  if  the  duty  is  towards  the  Barry  Co.  alone,  the 
Barry  Co.  alone  can  apply  to  the  courts  for  rdiel  ia 
respect  of  an  alleged  breach  of  that  duty.  Tbe 
section  imposes  no  duty  towards  the  public  or  the 
colliery  owners.  As  between  the  Taff  Yale  Co.  aad 
the  defendants  the  former  can  charge  rates  for  the 
carriage  of  coals  between  the  colliery  and  Hafod  ix^ 
exceeding  the  maximum  allowed  by  their  Act.  Ih« 
judgment,  therefore,  for  the  plaintiffJB  is  li^t,  aad 
this  appeal  must  be  dismissed. 

LOPBS,  L.J. — I  am  of  the  same  opinioii.  Tk 
determination  of  this  case  depends  upon  the  true  con- 
struction of  section  23  of  the  Bany  Dock  and  Bail- 
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wsjB  Act,  1888.  The  defendants  contend  that  it 
oonfen  lights npon  thepnblic  which  the  public  can 
eniorceas  against  the  Taff  Yale  Bailway tJo.  It  is 
contended  on  the  other  side  that  the  section  only 
confers  rights  between  the  two  companies  inter  se, 
•nd  that  the  pabUc  cannot  enforce  them.  I  adopt 
the  latter  oonstraction.  The  Taff  Yale  Bailway  Co. 
are  authorized  by  their  Act  to  charge  rates  not  ex- 
ceedbg  a  certain  mazimnm  to  the  public  for  the 
carriage  of  goods.  The  rates  diareed  in  the  {Kresent 
caae  and  oow  beinff  sued  for  are  within  the  maximum. 
It  is  said  that  section  23  of  the  Barry  Ck>.'s  Act  is  so 
dear  that  it  can  only  be  construed  as  repealing  to 
some  extent,  or  at  any  rate  modifying,  the  provisions 
in  the  Taff  Vale  Co.'s  Act  as  to  rates.  I  cannot  see 
anything  in  it  which  tends  to  repeal  or  modify  in  any 
way  the  provisions  in  the  Taff  Yale  Co.'s  Act,  and  I 
agree  with  the  construction  of  section  23  adopted  by 
Bay,  J.  I  wish  to  add  that  I  cannot  agree  with  the 
contention  that,  in  construing  an  Act,  we  must  not 
look  at  the  ciroumstanoes  and  the  position  of  the 
parties  at  the  time  when  the  Act  was  passed.  I  see 
no  distinction  between  the  rules  for  construing  Acts 
and  oonteacts.  The  court  cannot  look  at  the  nego- 
tiatioos  that  led  up  to  the  Act,  but  it  can  look  at  the 
drcunstanoes  eristing  at  the  time  of  the  passing  of 
tbeAct 

Kay,  L.J. — I  am  of  the  same  opinion. 

Appeal  dtsmissecL 

Solicitors  for  the  plaintifEi,  /nee,  CoU,  A  Ince,  for 
JngUdew  A  Sons,  Cardiff. 

Solicitors  for  the  defendants,  Downing  <k  Handcock. 


Oct.  31. 


From  Q.  B.  Div. 
(Lord  Bsher,  M.B.,  and 
Lopes  and  Kay,  Ii.JJ.) 

Bachs  v.  BnjJNOHAic.  (a.) 

Friendly  tocitty  —  ArhitraUfm — Rule  for  reference  of 
ditpuUi  to  arbitration — Misconduct  of  arbitratora — 
Award'-Jurisdiction  of  justices — Friendly  Societies 
Ad,  1875  (38  <fe  39  Vict,  c.  60),  s.  22  (d). 

The  rules  of  a  friendly  society  provided  that  all  dis" 
9vte$  between  a  member  and  the  society  should  be  decided 
^  on  arbiinUion  committee^  subject  to  an  appeal  to  dis- 
^d  arbitrators,  and  a  further  appeal  to  final  arbitrators, 
ohoie  decision  should  be  binding  and  conclusive  on  all 
wties  without  further  appeal. 

A  dispute  which  had  arisen  with  regard  to  a  claim 
yde  by  the  respondent,  who  was  a  member  of  the  society, 
i>r  9idc  pay,  was  referred  to  the  arbitration  committee, 
^ht  arbitration  committee  heard  the  evidence  of  certain 
witnesses  who  were  caUed  on  behalf  of  the  society  in  the 
b*enoe  of  the  respondent,  and  decided  against  his  daim. 
^  respondent  issued  a  summons  for  the  purpose  of 
oving  his  claim  adjudtoaied  upon  by  justices.  The 
*9tuxs  treated  the  decision  of  the  cammUtee  as  a  nullity, 
wi  held  that  they  ?Md  jurisdiction  to  hear  <md  determine 
^  matter  under  sectim  22  (d)  of  the  Friendly  Societies 
^d,  1875,  and  they  ordered  the  society  to  pay  the  re- 
wtdent  the  sum  claimed  by  him, 

Bdd  (reversing  the  judgment  of  the  Queen's  Bench 
'irision},  thai,  the  dispute  having  been  decided  by  the 
^bitraticn  committee,  the  justices  had  no  jurisdiction  to 
n/  with  the  matter. 

Appeal  from  a  decision  of  the  Queen's  Bench 
inaum  on  a  special  case  stated  by  justices  of  Staf- 
fdahire* 


a.)  Beported  by  F.  G.  BxroKEB»  Esq.,  Barrister-at^ 
Law. 


The  respondent,  Billingham,  who  was  a  member  of 
a  branch  of  the  Foresters'  Friendly  Sodety,  having 
met  with  an  accident,  applied  to  the  court  of  the 
branch  society  for  sick  pay.  The  court  having  re- 
fused the  application,  Bilnngham  gave  notice  for 
referring  the  matter  to  arbitration  in  accordance  with 
the  rules  of  the  society.  The  rules  provided  for  the 
appointment  of  an  arbitration  committee,  who  should 
decide  all  disputes  between  a  member  and  the  society, 
subject  to  an  appeal  to  the  arbitrators  of  the  district 
and  a  further  appeal  to  the  final  arbitrators  as  pro- 
vided for  by  the  general  laws  of  the  society.  The 
decision  of  the  final  arbitrators  was  to  be  binding  and 
conclusive  upon  all  parties  without  further  appeal, 
and  was  not  removable  into  any  court  of  law,  and 
application  for  the  enforcement  thereof  might  be 
made  to  the  county  court  pursuant  to  section  22  of 
the  Friendly  Societies  Act,  1875. 

The  arbitration  committee  met,  and,  after  hearing 
the  statement  of  Billingham  and  also  the  evidence  of 
certain  witnesses  who  were  called  on  behalf  of  the 
court  and  were  examined  in  the  absence  of  Billing- 
ham, decided  that  he  was  not  entitled  to  the  sick  pay 
claimed  by  him. 

Billingham  then  issued  a  summons  for  the  purpose 
of  having  his  daim  adjudicated  upon  by  justices.  On 
the  hearmff  of  the  summons  it  was  objected  that  the 
decision  of  the  arbitration  committee  was  binding 
and  conclusive  on  Billingham,  and  that  the  justices 
had  no  jurisdiction. 

Section  22  of  the  Friendly  Societies  Act,  1875, 
enacts  as  follows  : — "  Every  dispute  between  a  mem- 
ber or  person  claiming  through  a  member  or  under 
the  rules  of  a  registered  sodety  and  the  sodety,  or 
an  officer  thereof,  shall  be  dedded  in  manner  directed 
by  the  rules  of  the  sodety,  and  the  deddon  so  made 
shall  be  binding  and  condudve  on  all  parties  without 
appeal,  and  sh^  not  be  removable  into  any  court  of 
law  or  restrainable  by  injunction,  and  application  for 
the  enforcement  thereof  may  be  made  to  the  county 
court  Provided  as  follows  :-;^<i)  Where  the  rules 
contain  no  direction  as  to  disputes,  or  where  no 
deddon  is  made  on  a  dispute  within  forty  days  after 
application  to  the  sodety  for  a  reference  under  its 
ruks,  the  member  or  person  aggrieved  may  apply 
either  to  the  county  court  or  to  a  court  of  summary 
jurisdiction,  which  may  hear  and  determine  the 
matter  in  dispute." 

The  justices  were  of  opinion  that  the  proceedings 
before  the  arbitration  committee  were  null  and  void  by 
reason  of  their  misconduct,  and  they  treated  the  case 
as  being  one  in  which  there  had  been  **  no  deddon  " 
within  the  meaning  of  section  22  {d)  of  the  Friendly 
Sodeties  Act.  They  held,  therefore,  that  they  had 
jurisdiction  to  hear  and  determine  the  matter,  and 
thc^  ordered  the  court  of  the  brandi  sodety  to  pay 
BilHngham  the  sum  claimed  by  him. 

The  justices  stated  a  special  case  in  order  to  enable 
the  branch  sodety,  acting  by  their  secretary,  to  appeal 
to  the  Queen's  Bendi  Dividon. 

The  Dividonal  Court  (Pollock,  B.,  and  Kennedy,  J.), 
thought  that  the  case  was  governed  b^r  R^,  v. 
Grant,  14  Q.  B.  43,  and  affirmed  the  deddon  of  the 
justices. 

The  secretary  of  the  branch  sodety  appealed. 

A,  T,  Lawrence,  for  the  appellant,  dted  Whitmore  v. 
Smith,  10  W.  B.  253,  7  H.  &  N.  509,  and  Thorbum  v. 
Barnes,  15  W.  B.  623,  L.  B.  2  C.  P.  384. 

Johnston  Watson,  for  the  respondent. 

Lord  EsHEB,  M.B.— I  cannot  agree  with  the 
Dividcmal  Court  in  this  case.  It  seems  that  Billing- 
ham had  a  complaint  against  the  sodety  to  which  he 
bcdcmgs,  and  he  daimed  aiflslerenoe  to  azUteation 
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which  the  rules  of  the  society  give  him.  The  arbitra- 
tion was  to  be  held  by  an  arbitration  committee.  The 
committee  being  arbitrators,  if  they  make  a  mistake  in 
their  arbitration  either  in  law  or  in  fact,  the  courts 
cannot  interfere.  The  rules  however  in  such  a  case 
give  an  appeal  to  a  higher  branch  of  the  society. 
Billingham,  naving  a  decision  against  him  given  by 
these  arbitrators,  goes  before  justices  and  asks  them 
to  hear  his  complaint  because  the  arbitration 
committee  had  heflj*d  it  improperly,  in  that  they 
examined  witnesses  against  hun  m  his  absence  and  did 
not  give  him  an  opportunity  of  cross-  examining 
them.  That  no  doubt  was  wrong  on  the  part  of  the 
committee ;  but  it  cannot  be  said  that  they  did  not 
come  to  a  decision.  He  could  only  say  that  they  had 
not  decided  in  accordance  with  justice ;  he  could  not 
treat  their  decision  as  a  nullity.  As  to  whether  the 
court  can  now  put  the  matter  right  by  setting  aside 
the  award,  that  is  a  question  which  it  is  not  necessary 
to  determine,  for  no  application  has  been  made  to  the 
court  to  do  so.  There  is  therefore  a  subsisting  award, 
and  that  is  enough  to  dispose  of  the  case. 

The  Divisional  Court  thought  they  were  bound  by 
the  case  of  Reg.  v.  Orant,  But  that  was  a  decision 
that  justices  are  warranted  in  inquiring  into  the 
existence  of  facts  which  are  necessary  m  order  to 
give  arbitrators  jurisdiction  to  make  an  award.  The 
only  necessary  fact  in  this  case  was  that  there  should 
be  a  dispute  between  Billingham  and  the  society. 
The  judgment  in  that  case,  tiberefore,  does  not  apply 
here.  I  think  that  this  is  a  matter  which  has  been 
decided  by  arbitration,  and  that  the  justices  had  no 
jurisdiction.  We  must  therefore  differ  from  the 
Divisional  Court,  and  the  appeal  must  be  allowed. 

Lopes  and  Kay,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  Lambert  Kirkman,  for 
S,  Ward,  Dudley. 

Solicitors  for  the  respondent,  Charles  Robinson  & 
Co,,  for  William  Waldron,  Brierley  Hill. 


App.  Bankruptcy.         \ 
(Lord  Halsbury,  and  Lopes  |  Jan.  12. 

and  Davey,  L.JJ.)         ) 

In  re  Helsbt. 
Ex  parte  Tbtjstee.  (a.) 

Bankruptcy — Practice — Appeal — Time — Order  ** signed, 
entered,  or  otherwise  perfected^* — BarJcruptcy  Rules, 
1886  and  1890,  r .  130. 

Rule  130  of  the  Bankruptcy  Rules,  1886  and  1890, 
provides  that  no  appeal  to  the  Court  of  Appeal  from  any 
order  of  the  court  shall  be  brought  after  the  expiration  of 
twenty -one  days  from  the  time  at  which  the  order  is 
"  signed,  entered,  or  otherwise  perfected,** 

An  order  of  a  Divisional  Court  in  Bankruptcy  is 
"  perfected  **  when  it  is  signed  by  the  registrar  and  sealed 
with  the  seal  of  the  court,  although  it  is  not  placed  on  the 
file  until  a  later  date. 

Appeal  of  the  trustee  and  official  receiver  from  an 
order  of  a  divisional  court  (WilUams  and  Kennedy,  J  J.) 
setting  aside  the  judgment  of  a  county  court  judge 
and  discharging  a  receiving  order. 

A  preliminary  objection  was  taken  on  behalf  of  the 
respondent  that  the  appeal  was  out  of  time.  By  rule 
130  of  the  Bankruptcy  Kules,  1886,  an  appeal  must  be 
brought  within  twenty-one  days  from  tne  date  when 

(a.)  Reported  by  P.  O.  Bobinson,  Esq.,  Barrister- 
at-^Law. 


the  order  is  '*  signed,  entered,  or  otherwise  perfected." 
The  order  of  the  Dixisional  Court  was  made  on  the 
20th  of  November.  On  the  30th  of  November  an 
appointment  was  held  before  the  registrar,  at  whidi 
the  terms  of  the  order  were  settled.  The  appcJknt 
was  not  represented  at  this  appointment.  On  the  Ist 
of  December  the  engrossments  of  the  order  were 
signed  by  the  registrar  and  sealed  with  the  seal  of  the 
court,  and  one  engrossment  so  si^ed  and  sealed  was 
handed  to  the  respondent's  souoitor.  At  a  later 
date  a  derk  in  the  employ  of  the  appellant's 
solicitors  asked  the  derk  of  appeals  what  would  be 
the  last  day  for  lodging  the  appeal,  who  then 
produced  his  diary,  which  contained  the  following 
entry:  *' Re  JJeZ«6y— Order  filed  December  2nd." 
The  notice  of  appeal  was  served  on  the  23rd  of  Decem- 
ber. The  order  did  not  bear  the  date  on  which  it  was 
signed  by  the  registrar. 

Muir  Mackenzie,  for  the  respondent. — ^Deoember  Ist 
b  the  date  on  which  the  order  was  perfected,  and  the 
twenty-one  days  run  from  that  datis.  The  appeal  it, 
therefore,  out  of  time. 

Herbert  Reed,  Q.C,  and  Wau^K  for  the  appellant— 
The  order  was  not  perfected  until  it  was  filed  on  the 
2nd  of  December.  But  even  if  the  appellant  is  too 
late  special  circumstances  exist  for  extending  the 
time.  The  order  did  not  bear  the  date  on  which  it 
was  signed  and  sealed,  and  the  appellant,  therefore, 
was  led  to  assume  that  it  was  signed  and  sealed  on 
the  same  day  as  it  was  filed. 

Ex  parte  Viney,  In  re  GUbert,  25  W.  E.  3W,  4  O- 
D.  794;  Ex  parte  Luxon,  In  re  Pidsley,  31  W.  B.  71, 
20  Ch.  D.  701,  were  referred  to. 

Lord  Halsbubt. — The  question  in  this  case  is  from 
what  date  the  twenty-one  days  run  within  which  tiiis 
appeal  must  by  the  rules  be  brought.  I  cannot  doubt 
that  the  twen^-one  days  must  be  counted  from  the 
date  at  which  a  perfect  operative  order  is  made. 
That  is  to  be  the  terminus  a  quo.  The  words  in  the 
rule  *' signed,  entered,  and  otherwise  perfected '*  are 
by  their  generality  probably  intended  to  comprehend 
the  different  procedure  which  prevails  with  regard  to 
the  making  of  orders  in  the  different  courts.  In  this 
case  a  perfect  operative  order  was  made  on  the  Ist  of 
December  when  the  order  was  signed,  sealed,  uid 
issued.  It  is  not  denied  that,  if  that  is  so,  this  appeal 
is  out  of  time.  No  doubt  the  court  has  yowet  to 
relax  the  stringency  of  the  rule  if  special  circam- 
stances  exist.  In  this  case  the  only  ciroamstanoei 
alleged  are  that  a  mistake  was  made ;  &  that  amounted 
to  special  circumstances,  special  drcomstanoes  wooH 
exist  in  every  case. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  was  at 
first  a  little  perplexed  as  to  the  meaning  of  the  words 
*<  signed,  entered,  or  otherwise  perfected,"  bnt  I 
thiiS:  that  Lord  Halsbuiy's  view  is  correct,  that  they 
are  intended  to  cover  different  kinds  of  prooeedingt. 
This  order  was  therefore  a  perfect  order  on  the  Ist  of 
December.  With  regard  to  the  alleged  special  dr- 
cumstances,  I  agree  l^at  none  such  exist  in  this  case. 

DayeT,  L.J. — ^The  question  in  this  case  tarns  ob 
rule  130  of  the  Bankruptcy  Bules,  which  it  may  be 
remarked  is  in  the  same  terms  as  ord.  58,  r.  15,  of  the 
Rules  of  the  Supreme  Court.  The  words  "  sigxfid, 
entcff^,  or  otherwise  perfected"  must  be  read  dis- 
junctively, signed  where  signing  is  necessary,  and  to 
on  according  to  what  is  the  required  formality.  lo 
my  opinion  this  order  was  made  perfect  when  it  was 
sealed  on  the  1st  of  December.  The  direction  in  the 
rules  as  to  filing  f^e  order  is  directory  only,  the  object 
being  that  the  file  of  the  proceedings  may  be  kept  is 
I  perfect  order.    Filing  is  not  a  condition  precedent  to 
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the  makuig  of  a  perfect  order.  I  agree  that  there  are 
special  oircumstazices  existing  in  this*  case  for  extend- 
ing the  time. 

Appeal  dismissed. 

Solicitors  for  the  anppellant,   Jacques  &    Co,,  for 
Duckworth  &  Mathers,  Bradford. 

Solidtors  for  the  respondent,  Fritchard  &  Engle- 
field,  for  Souiham  &  Harwood,  Manchester. 


W^  ^wxX  of  gju0tcce. 

"^^D  Nov.  9;  Jan.  17,  18. 

In  re  Gasksll*s  Settled  Estates,  (a.) 

Settfcrf  land — Improvements — Application  of  capital 
money— Additions  to  or  tdterations  in  buildings — 
Heating  apparatus — New  entrance — New  roof — Settled 
Land  Act,  1882  (46  <fe  46  Vict.  c.  38),  s.  2o—8eUUd 
Land  Ad,  1890  (53  &  54  Vict.  c.  69),  s.  13  (n.). 

The  words  **  additions  to  or  alterations  in  buildings  " 
in  section  13  («.)  of  the  Settled  Land  Act,  1890,  include 
the  provision  of  a  new  roof  or  a  new  entrance,  but  not 
the  provision  of  a  boiler  and  pipes  for  interior  heating 
apparatus. 

Sammons  by  tenant  for  life  of  the  Gkiskell  settled 
estates  asking  for  payment  out  of  •  capital  of  the 
expenses  of  certain  improvements  execnted  by  him  on 
such  estates. 

The  works  were  numerous,  but  the  only  items  that 
require  notice  here  were .  the  three  following,  all 
executed  at  Kiddington  Hall : — (1)  Providing  boiler 
sod  pipes  for  heating  apparatus;  (2^  Altermg  the 
main  entrance,  with  other  internal  alterations ;  (3) 
Pnmding  a  new  roof. 

^e  improvements  were  executed  with  the  intention 
of  letting  the  house,  which  was  now  let.  The 
eridenoe  showed  that  previously  to  the  above  alter- 
sticms  (1)  there  was  no  proper  method  of  heating  the 
house,  and  that  it  was  essential,  in  order  to  bring  the 
internal  accommodation  and  conveniences  up  to  the 
modem  standard  of  comfort,  to  provide  some  method 
of  keeping  the  house  warm ;  (2)  The  addition  of  the 
heatinff  apparatus  had  somewhat  altered  the  design 
o!  the  house,  bringing  the  main  entrance  through  the 
old  billiard-room,  so  that  the  billiard-roon^  became 
the  entrance  ball  and  unfit  for  its  intended  use.  The 
house  was  also  rendered  cold  and  draughty.  This 
required  alteration,  and  it  was  further  expedient  to 
m^  certain  minor  alterations,  such  as  providing  a 
lavatory  on  the  ground  floor ;  (3)  The  old  roof  was 
in  a  dilapidated  and  dangerous  condition,  and  so 
thoroughly  bad  that  it  was  not  advisable  to  attempt 
to  repair  it,  and  the  practical  result  of  the  alterations 
to  it  had  been  to  put  on  a  new  roof. 

The  Settled  Land  Act,  1890,  s.  13,  provides  that  :— 
[L)  "Improvements  authorized  by  the  Act  of  1882 
ihall  include  the  foUowing ;  namely  (ii.),  making  any 
additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let." 

Frank  L.  Wright,  for  the  tenant  for  life. — ^The 
mprovements  are  all  additions  or  alterations  within 
iection  13  (ii.) 

MickUm,  for  the  trustees  of  the  settlement  and  for 
in  infant  remainderman. — The  heating  apparatus  is 

(a.)  Beported  by  G.  Bowland  Alston,  Esq.,  Bar- 
rister-at-Law. 


not  an  addition  to  or  alteration  in  "  the  building." 
The  new  roof  is  not  an  addition  or  alteration  at  all. 
It  is  merely  a  substitution  of  one  roof  for  another. 
The  house  is  unaltered. 

Chitty,  J. — ^The  tenant  for  life  asks  for  the  costs 
of  providing  a  heating  apparatus  for  his  house.  The 
Settled  Land  Act,  1890,  s.  13  (ii.),  under  which  he 
applies,  is  very  precise  in  the  maimer  in  which  it 
extends  section  25  of  the  Settled  Land  Act,  1882, 
confining  the  words  ''additions  or  alterations*'  to 
*' additions  to  or  alterations  in  buildings."  The 
question  is  whether,  on  a  fair  construction  of  the 
section,  this  heating  apparatus  is  such  an  addition  to 
or  alteration  in  the  building.  The  apparatus  consists 
of  a  boiler  and  pipes.  There  is  no  question  that  the 
house  is  thereby  rendered  more  convenient  for  occu- 
X>ation,  but  this  fact  alone  is  not  sufficient  to  bring  the 
case  within  the  section.  Section  13  of  the  Settled 
Land  Act,  1890,  enlarges  section  25  of  the  Settled  Land 
Act,  1882.  Looking  at  section  25  I  have  to  consider 
whether  any  works  there  specified  are  analogous  to 
that  in  question.  The  nearest  is  that  of  water  supply 
for  domestic  consumption.  That  has  been  allowed  in 
several  cases.  It  does  not,  however,  come  near  to  the 
present  improvement.  Water  supply  is  specially  men- 
tioned (section  25  (xiii.)),  but  that  is  rather  adverse  to 
the  tenant  for  life  tiianin  his  favour,  and  on  the  whole 
I  am  of  opinion  that  this  is  not  an  addition  or  alteration 
within  section  13  (ii.).  The  court  is  bound  to  be  on 
its  guard  against  applications  by  tenants  for  life,  who 
are  naturally  anxious  that  all  improvements  should 
be  paid  for  out  of  capital.  There  might  be  a  danger 
of  straining  the  literal  meaning  of  the  section,  with  a 
view  of  a  benevolent  construction  in  their  favour. 

As  regards  the  change  in  the  main  entrance,  and 
other  internal  alterations,  I  think  they  were  alterations 
in  the  structure  of  the  building  itself,  and  as  they 
were  in  other  respects  fit  and  proper  and  reasonably 
necessaiT  to  enable  the  house  to  be  let  they  are 
within  tlie  section. 

As  to  the  new  roof,  the  case  is  that  the  roof  was 
bad  to  such  an  extent  that  it  was  idle  to  repair  it,  the 
chimney  stacks  were  dangerous,  and  the  water  came 
in.  The  house  was  therefore  uninhabitable.  The 
question  is  whether  this  placing  of  a  new  roof  on  the 
house  was  an  addition  or  alteration  within  section  13 
(ii.).  That  the  work  was  an  improvement  under  sec- 
tion 25  of  the  Act  of  1882  there  is  no  question.  That 
it  was  not  mere  work  of  repair  is  equally  incontestable ; 
but  the  respondents  say  that  after  all  the  house  is 
neither  added  to  nor  altered,  and  that  the  case  is  con- 
sequently not  within  the  section.  Each  case  must,  of 
course,  be  considered  with  reference  to  its  circum- 
stances. There  is  no  attempt  of  the  tenant  for  life 
here  to  throw  the  cost  of  repairs  on  the  inherit- 
ance. Then  a  metaphysical  question  arises  as  to 
the  personal  identity  of  a  house.  Is  a  house  with 
a  rotten  roof  identical  with  the  house  it  becomes 
when  provided  with  a  new  roof?  The  respond- 
ents say  it  is  the  same  house.  Speaking  as  a  practi- 
cal man,  I  should  say  it  is  not  the  same  house.  The 
old  roof  let  water  into  the  bedrooms  at  night,  the 
new  roof  does  not  do  so,  and  the  occupant  would  say 
it  was  quite  a  different  house.  There  is  no  ground  on 
general  reasons  for  construing  the  Act  very  strictly  on 
this  point.  Cases  on  covenants  to  repair  are  not  de- 
cisive of  the  question,  but  it  has  been  pointed  out  that 
they  must  be  construed  with  reference  to  the  state  of 
the  house  at  the  time  of  the  demise,  and  that  the 
landlord  cannot  expect  to  get  a  new  house  in  place  of 
an  old  one :  Payne  v.  Hayne,  16  M.  &  W.  541. 

I  think  that  placing  a  new  roof  in  substitution  for 
that  which  for  all  practical  purposes  is  not  a  roof  at 
all  is  an  alteration  within  section  13  (ii.).    This  is  a 
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High  Court. 


Eybb  v.  Wtjtk-Maokbnzie. 


High  Ooukt. 


fair  constmction  as  between  the  tenant  for  life  and 
the  inheritance,  there  being  no  (question  that  the  al- 
teration (if  an  alteration  within  the  section)  was 
reasonably  necessary  and  proper. 

Solicitors,  WcUerhotue,   Winterbothamy  Harrison,  <fc 
Harper, 


Nov.  21,  28. 
Wynn-Maokekzie.  (a.) 


Chan.  Div.    ) 
Kekewich,  J. ) 

Etbb 

Mortgagor  and  mortgagee  —  Solicitor^mortgagee — Life 
estate — Covenant  to  pay  **  every  sum  of  money  which 
may  become  owing  by  mortgagor  to  mortgagee  ** — Agent 
for  receipt  and  payment  of  income — Profit  cois — 
Receipts  in  writing  by  mortgagor — Clogging  equity  of 
redemption — Reopening  settled  accounts. 

Where  a  solicitor  was  mortgagee  of  his  dienVs  life 
estate,  and  also  acted  as  her  agent  for  collecting,  receiv- 
ing, and  paying  her  income;  and  where  the  mortgage 
deed  contained  a  covenant  for  payment  by  the  mortgagor 
of  the  sum  advanced,  with  interest,  and  mso  for  payment 
of  "  every  other  sum  of  money  which  may  hereafter  be 
advanced  or  paid  by  the  mortgagee  io  or  on  account  of,  or 
become  owing  to  the  mortgagee  by,  the  mortgagor  "  ;  and 
the  solicitor-mortgagee  had  from  time  to  time  furnished 
accounts  to  the  mortgagor,  in  which  he  had  debited  her 
with  certain  items  of  profit  costs,  including  those  of  pre- 
paring the  indentures  of  mortgage  and  further  charge, 
duly  delivering  in  each  case  bills  of  costs  which  had  been 
approved  in  writing  by  the  mortgagor. 

Held,  (1)  that,  in  the  absence  of  special  contract,  the 
solicitor-mortgagee  was  not  entitled  to  charge  profit  costs 
for  work  done,  either  as  solicitor  in  connection  with  the 
mortgage  [including  the  preparation  of  the  indentures), 
or  as  agent  in  connection  with  the  management  of  the 
mortgagor's  income;  (2)  t?utt  the  covenant  for  payment 
contained  in  the  mortgage  did  not  cover  such  charges, 
and,  even  if  it  did  do  so,  would  be  void  <is  clogging  the 
equity  of  redemption;  and  (3)  that,  in  the  absence  of 
sufficient  evidence  to  show  that  the  solicitor-mortgagee 
fully  explained  to  the  mortgagor  her  legal  rights  with 
respect  to  these  charges  being  made  at  all,  the  court  would 
grant  to  the  mortgagor  or  her  representatives  leave  to 
surcharge  and  falsify  the  settled  accounts  so  far  as  they 
related  to  such  profit  costs  and  charges. 

Summons  in  the  action. 

The  plaintiff,  Mr.  Eyre,  a  solicitor,  on  the  12th  of 
December,  1892,  commenced  an  action  against  the 
defendant,  Mr.  Wynn-Mackenzie,  claiming  an  account 
of  all  sums  of  money  owing  to  him,  in  respect  of 
bills  of  costs  or  otherwise,  by  the  defendant  and  his 
late  wife  (whose  administrator  he  was),  or  either  of 
them,  with  interest,  under  the  covenant  contained  in 
an  indenture  of  mortgage  dated  the  24th  of  Decem- 
ber, 1873,  and  the  su&equent  further  charges,  and 
payment  by  the  defendant  of  the  amount  which 
should  be  found  due  on  taking  the  account,  and  the 
costs  of  the  action. 

On  the  21st  of  December,  1892,  the  plaintiff  took 
out  this  summons  for  the  account  to  be  taken,  and 
Kekewich,  J.,  on  its  coming  before  him  in  chambers, 
directed  that  it  should  be  adjourned  into  court  and 
treated,  with  respect  to  certain  issues  of  fact,  as  the 
trial  of  the  action. 

The  facts  on  which  the  action  was  based  were  as 
foUows: — ^The  plaintiff  in  1873  took  a  transfer  of  a 
mortgage  created  in  1870  by  Mrs.  Wvnn-Mackenzie 
on  her  life  estate  under  her  father's  wiU ;  by  the  deed 


(a.)  Reported  by  C.  C.  Hknslet,  Esq.,  Barrister-at- 
Law» 


of  transfer  Mrs.  Wynn-Mackenzie  and  her  husband 
jointly  and  severally  covenanted  (as  to  Mrs.  Wyim- 
Mackenzie  so  as  to  bind  her  separate  estate)  to  pay 
the  plaintiff  £500  with  interest  at  seven  per  oeot.  per 
annum,  and  also  **  every  other  sum  of  money  wkch 
may  hereafter  be  advanced  or  paid  by  the  plaintiff 
(his  executors,  &c.)  to  or  on  account  of,  or  become 
owing  to  him  or  them  by,  Mr.  or  Mrs.  Wynn-Mac- 
kenzie,  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  or  the  assigns  of  Mrs. 
Wynn-Mackenzie."  Notice  of  the  mortgBige  wai 
given  to  Mr.  Jarvis,  the  trustee  of  the  wfil  of  the 
Father  of  Mrs.  Wvnn-Mackenzie,  as  was  also  a  re- 
quest in  writing  (signed  by  Mr.  and  Mrs.  Wynn- 
Mackenzie^  that  he  should  nay  to  the  plaintiff  inj 
sums  whicn  should  become  one  to  Mrs.  Wynn-Mio- 
kenzie  imder  the  said  will. 

From  time  to  time  theplaintiff  made  fnrtiier 
advances  to  Mr.  and  Mrs.  Wynn-Mackenzie,  as  k- 
curity  for  which  thev  executed  several  indentores  of 
further  charge.  And  from  the  date  of  the  transfer  of 
the  mortgage  in  1873  down  to  that  of  the  death  of 
Mrs.  Wynn-Mackenzie  (which  event  himpened  on 
the  11th  of  October,  1888),  the  plaintiff  acted  u 
solicitor  to  her  and  her  husband,  and  for  some  months 
after  her  death  continued  to  act  as  Mr.  Wyxm- 
Mackenzie's  solicitor. 

Hie  plaintiff,  until  Mrs.  Wynn-Mackenzie  died,  oon- 
tinuoudy  acted  also  as  her  banker  and  agent,  reoeifiiig 
from  Mr.  Jarvis  the  remittances  to  which  she  wis 
entitled,  paying  her  a  regular  monthly  sum  (in 
addition  to  other  sums),  charg^g  her  interest  if  he 
had  no  money  in  hand  belonging  to  her  at  the  time 
of  making  such  payments,  and  crediting  her  wi^ 
interest  for  such  sums  as  he  had  receivra  from  Mr. 
Jarvis  until  they  were  paid  over  to  her.  From 
time  to  time  the  pMatiff  furnished  acoomtti 
to  Mrs.  Wynn-Mackenzie,  in  which  he  debited  her 
account  with  charges  for  work  done  by  him  or  by  his 
firm  as  solicitor  or  solicitors  for  herself  and  her 
husband  in  pursuance  of  the  agreement  and  in  ooo- 
formity  with  her  instructions,  furnishing  her  ako 
with  regular  bills  of  costs,  all  of  which  were  dolj 
approved  in  writing  by  her  and  her  husband.  In- 
cluded in  the  items  of  these  bills  were  the  costs  for 
the  preparation  of  the  indentures  of  mortgage  of  1S73 
and  of  the  further  charges. 

The  plaintiff  stated  in  his  affidavit  in  support  of  tin 
summons  that  in  1873  Mrs.  Wynn-Mackenzie  verbally 
asked  him  for  a  loan  to  pay  off  the  balance  then  re- 
maining due  on  the  mortg^age  of  1870  (about  £349), 
and  for  a  further  advance,  and  requested  him  also  to 
act  as  her  agent  for  the  purpose  of  receiving  her  in- 
come and  paying  her  a  reg^mar  monthly  allowanoe  as 
her  then  mortgagee  had,  by  arrangement,  been  in  the 
habit  of  doing.  After  some  demur  he  consented  to 
do  this,  but  only  on  her  agreeing  that  he  was  to  he 
entitled  to  make  the  usnid  charges  of  a  solicitor  for 
all  work  done  in  connection  with  this  arranffemeat, 
and  the  mortgage  was  accordingly  transfened  by  ti» 
indenture  of  1873,  and  the  notice  given  to  Mr.  Jarw, 
Mr.  Wynn-Mackenzie  being  well  aware  of  all  the  dr- 
cumstances. 

In  1889  the  defendant,  Mr.  Wynn-Mackenzie,  as- 
puted  the  accounts  which  had  been  furnished  to  Ibt 
Wynn-Mackenzie,  on  the  ground  that  they  contaiow 
items  of  profit  charges  by  the  plaintiff  to  whidi  » 
solidtor-mortffagee  he  was  not  entitied,  and  alsoonthi 
ground  that  pLdntiff  could  not,  under  the  covenant  ai 
to  further  achrances  contained  in  the  indenture  of  1S73< 
add  to  his  security  any  costs  with  which  he  wai 
entitled  to  charge  Mr.  and  Mrs.  Wynn-MadceoM. 

The  main  issues  of  fact,  which  his  lordship  direoted 
to  be  now  decided,  were  as  follows : — 
1.  Whether  or  not  the  alleged  arrangomeot  heii«a 
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the  pUinti£F  and  Mrs.  Wynn-Mackenzie  in  1873  was 
ever  made,  and  whether  it  was  agreed  that  the  plain- 
tiff should  he  entitled  to  oharge  for  the  receipt  and 
application  of  her  income,  and  for  work  done  in 
carrj^  out  the  alleged  arrangement. 

2.  "Whether  the  plainti£f,  when  receiving  Mrs.  Wynn- 
Mackenzie's  income,  was  acting  as  her  banker  and 
tgent  in  carrying  out  the  said  arrangement  or  as 
mortgagee  in  possession  of  the  said  imome;  and 
whether  the  payments  made  and  work  done  by  the 
plaintiff  were  so  made  and  done  as  such  agent  or 
such  mortgagee. 

3.  Whether  the  accounts  asked  for  should  be  taken 
on  the  footing  that  the  plaintiff  should  be  liable  to 
accomit — (a)  as  mortgagee  in  possession  for  all  moneys 
which  he  had  or,  but  for  his  wilful  default,  might 
have  reoeired ;  {b)  as  solicitor-mortgagee,  and  as  such 
not  entitled  to  make  any  profit  charges  for  work  done 
by  him  in  any  manner  relating  to  the  mortgage  of 
1873  and  further  charges. 

On  the  summons  coming  on  for  hearing  plaintiff 
frankly  admitted,  in  cross-examination,  that  the  bills 
of  costs  approved  by  Mr.  and  Mrs.  Wynn-Mackenzie 
were  his  only  documentary  evidence  as  to  the  alleged 
arrangement.  It  was  admitted  at  the  bar  that  he 
could  not  be  regarded  as  mortgagee  in  possession. 

WarmingUm,  Q.C,  and  Eyre,  for  the  plaintiff. — 
Plaintiff  is  entitled  to  make  these  charges.  Mrs. 
Wynn-Mackenzie  especially  contracted  that  he  should 
he  allowed  to  oharge  profit  costs.  Therefore  the  rule 
laid  down  in  In  re  RoberU,  38  W.  E.  226,  43  Ch.  D.  62, 
does  not  apply.  Moreover,  some  of  these  items  are 
dne  to  plaintiff's  partner:  In  re  Doody,  FUher  v. 
Doody,  41  W.  B.  49,  [1893]  1  Ch.  129.  The  plaintiff 
was  not  mortgagee  in  possession  but  agent,  and  is 
entitled  to  charge  as  such.  Besides  this,  these  are 
"  settled  accounts,"  and  cannot  be  reopened  :  Blagrave 
V.  lUmih,  5  W.  E.  95,  8  De  G.  M.  &  G.  620;  LawUsa 
T.  Mansfield,  1  Dr.  &  W.  657. 

Marten,  Q»C,,  and  C.  Out  don,  for  the  defendant. — 
Although  we  admit  that  the  plaintiff  is  not  mortgagee 
in  possession,  he  cannot  make  these  charges;  his 
agency  is  so  mixed  up  with  his  position  as  mortgagee, 
and  as  mortgagee  he  cannot  clog  the  equity  of 
redemption:  Chambers  v.  Ooldwin,  9  Ves.  264,  271; 
Langstaffe  v.  Fenwick,  10  Ves.  404 ;  Eyre  v.  Hughes, 
24  W.  E.  597,  2  Ch.  D.  148 ;  Broad  v.  Sel/e,  11  W.  E. 
1036;  James  v.  Kerr,  37  W.  E.  279,  40  Ch.  D.  449 ; 
Field  V.  Hopkins,  44  Ch.  D.  624,  38  W.  E.  Dig.  134 ; 
Salt  V.  Marquis  of  Northampton,  40  W.  E.  629,  [1892] 
A.  C.  1 ;  Marquis  of  Northampton  v.  Pollock,  39 
W.  E.  66,  45  Ch.  D.  190 ;  and,  for  the  purpose  of 
taking  the  accounts,  the  plaintiff  must  be  treated  as 
mortgagee. 

Eyre,  in  reply. — The  plaintiff  has  undertaken  and 
done  work  which  no  one  could  expect  him  to  do  with- 
out being  paid  for  it.  Commission  was  allowed  even 
to  a  mortgagee  in  Mainland  v.  Upjohn,  37  W.  E.  411, 
41  Ch.  D.  126. 

Marten,  Q.C.,  replied  on  Mainland  y.  Upjohn, 

Cur.  adv,  vult, 

Nov.  28. — Kkkbwich,  J.— The  object  of  adjourn- 
ing this  summons  into  court  was  to  obtain  a  decision 
on  certain  points  known  to  arise  on  the  accounts,  so 
that  such  accounts  might  be  taken,  in  the  first 
instance,  on  the  footing  of  the  decision  so  obtained, 
and  the  inconvenience,  expense,  and  delay  of  raising 
these  pointa  by  summons  to  vary  the  chief  clerk's 
certificate  might  be  avoided. 

The  first  question  is  whether  the  plaintiff,  Mr.  Eyre, 
ought  to  be  regarded  as  mortgagee  in  possession. 
That  is  not  a  practical  question  unless  he  is  to  be 


charged  with  what  might,  but  for  his  wilful  neglect 
or  default,  have  been  received  by  him  in  addition  to 
his  actual  receipts,  or  there  is  to  be  some  direction 
respecting  annual  or  other  rests.  Mr.  Marten  admits 
on  behalf  of  the  defendant  that  there  is  nothing  of 
the  kind  possible,  and  he  therefore  does  not  argue 
that  Mr.  Eyre  was  mortgagee  in  possession.  I  do 
not  see  how  he  could  be.  He  received  what  he  did 
receive  as  agent  for  Mrs.  Wynn-Mackenzie,  the  mort- 
gager, under  liability  to  account  to  her,  and  that  re- 
Ektionship  seems  to  me  inconsistent  with  the  character 
of  a  mortgagee  in  possession.  There  is  no  occasion  to 
pursue  the  subject  further. 

Another  and  more  important  question  is  whether 
Mr.  Eyre  is  entitled  to  make  professional  charges 
for  work  done  in  his  character  of  agent.  The  argu- 
ments raised  several  distinct  points,  which  must  be 
dealt  with  separately.  First  it  is  said  that  at  the  time 
of  the  first  advance  there  was  a  special  verbal  contract 
between  Mr.  Eyre  and  Mrs.  'V^rnn-Mackenzie  that 
these  charges  should  be  made.  This  is  not  supported, 
and,  indeed,  is  not  pretended  to  be  supported,  ay  any 
document,  and  it  is  strange  that  if  such  stipulation 
was  made  by  Mr.  Eyre  and  was  assented  to  oy  Mrs. 
Wynn-Mackenzie  no  memorandum  of  it  should  have 
been  preserved,  and  even  no  entry  found  in  Mr. 
Eyre's  bills  of  costs  or  diary.  It  was  attempted  to  be 
proved  by  Mr.  Eyre's  evidence  only.  I  do  not  for  a 
moment  suggest  that  he  desired  to  do  otherwise  than 
to  state  the  truth  according  to  the  best  of  his  recollec- 
tion and  belief.  I  wish,  further,  to  say  that  the 
caution  with  which  he  answered  questions  on  cross- 
examination  did  him  credit,  and  exhibited  a  natural 
and  reasonable  reluctance  to  be  ov^r-positive  about 
what  passed  at  that  unrecorded  int^view  twenty 
years  ago.  Having  regard  to  all  these  circumstances, 
and  to  the  further  fact  that  the  charges  are  en- 
deavoured to  be  made  against  the  estate  of  a  deceased 
lady  who  was  the  only  other  person  present  at  the 
interview  in  question,  I  think  that  it  would  be  wrong 
to  hold  that  the  alleged  special  contract  is  proved. 
Independently  of  special  contract,  what  right  has  Mr. 
Eyre  to  make  these  charges  P  Because  he  is  agent 
and  entitled  to  be  paid  for  his  services  ?  What  is  his 
agency?  That  of  a  solicitor-mortgagee.  Mr.  Eyre 
is  probably  accurate  in  saying  that  he  did  not  seek 
and  did  not  want  this  business,  but  he  was  persuaded 
to  accept  at  one  and  the  same  time  a  transfer  of  the 
mortgage ;  and  all  the  circumstances,  including  the 
notice  to  Mr.  Jarvis,  point  to  the  conclusion  that  the 
advances—  or  rather  the  security  for  them — and  the 
agency  were  inseparably  connected.  He  became 
the  agent  because  he  became  the  mortgagee.  He 
would  not  have  been  mortgagee  unless  he  had  been 
also  agent.  In  the  latter  character  he  had  the  means 
of  keeping  down  interest  on  advances,  and  prospec- 
tively, if  not  actually,  the  means  of  reducing  the 
principal.  The  result  is  that  Mr.  Eyre  was,  as  re- 
gards the  agency,  just  as  he  was  as  regards  the 
mortgage,  in  the  position  of  solicitor-mortgagee. 

It  is  now  well  settled  that  a  solicitor-mortgagee 
cannot  charge  profit  costs  as  against  his  client  for 
business  done  in  connection  with  the  mortgage,  and  I 
need  not  refer  in  detail  to  the  cases  which  were  cited 
in  argument,  as,  for  example.  In  re  Roberts,  and  In  re 
Wallis,  38  W.  E.  482,  25  Q.  B.  D.  176.  I  was 
not  asked  to  apply,  and  I  take  it  that  the  circum- 
stances would  not  justify  the  application  of,  Stirling, 
J.'s  ruling  in  In  re  Doody,  Fisher  v.  Doody.  It  may 
be  somewhat  ungracious  on  the  part  of  Mr.  Wynn- 
Mackenzie,  especuklly  as  representing  his  wife's  estate, 
to  take  the  objection,  of  which  I  have  just  disposed, 
now,  after  she — and  probably  he  also— has  had  the 
advantage  for  many  vears  of  Mr.  Eyre's  services; 
but  unless  there  be  conduct  equivalent  to  acquiesoenoe, 
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or  any  other  ground  compelling  the  court  to  regard 
objections  as  waived,  I  cannot  msallow  them,  if  good 
in  law,  however  ungracious. 

But  it  is  urged  that  all  these  sums  claimed  by  Mr. 
Eyre  are  properly  charged  or  covered  by  the  mort- 
gage. I  do  not  see  how  they  possibly  can  be,  if  they 
are  not  properly  charged  independently  of  the  mort- 
gage, but,  apart  from  that,  the  language  of  the 
mortgage  is  insufficient.  True,  it  is  wide  enough  to 
cover  any  sum  coming  due  from  mortgagor  to  mort- 
gagee under  any  circumstances  whatever — that  is,  any 
**  conceivable  indebtedness,"  to  use  Lindley,  L.J.'s 
words ;  as,  for  instance,  for  a  house  or  horse  sold 
during  the  subsistence  of  the  mortgage  contract.  The 
case  of  Field  v.  HopkinSy  from  which  I  have  just 
quoted,  is  a  direct  authority  that  this  is  not  the 
proper  construction  of  such  an  instrument.  The 
woras  of  the  mortgage  in  that  case  do  not  sub- 
stantially differ  from  the  words  of  the  mortgage  in 
this ;  and  as  Cotton,  L.J.,  says,  they  only  apply  to 
sums  advanced  or  paid  by  the  mortgagee.  The 
defendant  has  another  answer  to  this  part  of  the  case. 
Such  a  ptovision  as  is  said  to  here  exist  would  clog 
the  eqiuty  of  redemption,  and  must  be  rejected  on 
that  ground.  I  do  not  intend  to  dwdl  on  the  older 
or  more  recent  authorities  which  were  cited  on  this 
point,  but  it  is  urged  that  Mainland  v.  Upjohn  is 
more  properly  applicable  to  the  case  before  me, 
and  it  must,  therefore,  be  noticed.  I  have  care- 
fully considered  Kay,  L.J.'b  judgment  in  that  case, 
and  am  satisfied  that  he  did  not  intend,  in  the 
slightest  degree,  to  depart  from  the  rule  of  equity 
established  by  the  authorities  to  which  I  have  referred, 
including  James  v.  Kerr,  which  was  decided  by  him- 
self, and  since  recognized  by  the  House  of  Lords  in 
Salt  V.  The  Marquis  of  Northampton,  Mainland  v. 
Upjohn  established  what  had  already  been  decided  by 
Kmdersley,  V.C.,  in  Potter  v.  Edwards,  5  W.  R.  407, 
that  where  the  initial  transaction  between  mortgagor 
and  mortgagee  amounts  in  fact  to  this — the  payments 
by  the  mortgagee  of  the  whole  amount  of  the 
advance  to  the  mortgagor,  and  the  return  by  the 
mortgagor  of  a  certain  part  of  it  by  way  of  commis- 
sion to  the  mortgagee  (there  being  no  surprise  or 
unfair  dealing),  the  whole  amount  is  recoverable 
under  the  morU^ge,  and  the  commission  must  not 
be  deducted.  I  do  not  myself  think  that  this  can 
properly  be  styled  an  exception  to  the  rule  of  equity 
above-mentioned,  but  if  it  can,  it  is  only  in  the  sense 
that  the  exception  proves  the  rule.  Exceptio  probat 
regulam. 

The  onl^  other  point  is  this :  Accounts  were  from 
time  to  time  stated,  settled,  and  signed;  and  it  is 
urged  that  they  cannot  now  be  opened.  They  must, 
I  think,  be  treated  as  settled  accounts  ;  and  so  far  as 
they  can  be  opened  at  all,  it  can  only  be  by  liberty  to 
surcharge  and  falsify  as  regards  certain  items  or 
classes  of  items.  But  it  is  said  that  this  ought 
not  to  be  done  at  all;  and  the  plaintiff  relied  for 
that  purpose  on  Blagrave  v.  Routh,  In  my  opinion 
the  judgment  of  Turner,  L.J.,  does  not  apply  to 
a  case  of  this  character.  The  evidence  fails  to 
prove,  and  the  circumstances  and  documents  do 
not  justify  the  inference,  if  inference  would  suffice, 
that  the  plaintiff  solicitor- mortgagee  explained  to 
Mrs.  Wynn-Mackenzie  her  true  position  and  legal 
rights,  or  that  she  even  understood  that  she  was 
entitled  to  call  in  question,  not  the  amount  of  the 
charges,  but  the  principle  of  any  charges  being  made 
at  adU.  Affirmation  of  items  of  charge  made  in 
igp[iorance  that  any  charge  at  all  might  be  contested 
cannot  be  regarded  as  conduct  precluding  the  lady, 
or  the  defendant  as  representing  her  estate,  from  now 
putting  the  principle  in  contest.  Mr.  Eyre  did  not 
mean  to  deceive.    He  intended  his  dealings,  including 


those  charges,  to  be  fair ;  but  he  must  take  the  con- 
sequences of  not  having  explained  to  his  client  that 
she  might,  if  she  pleased,  ^ke  exception  to  them. 
The  action  is  one  commeooed  by  writ,  and  the  order 
to  be  now  made  on  the  summons  adjourned  into 
court  must  take  such  form  that  it  will  direct  proper 
accounts  as  between  plaintiff  and  defendant,  dispenie 
with  any  other  trial  of  the  action,  and  reserve  farther 
consideration.  The  better  plan  will  be  to  make 
declarations  or  expressions  of  the  opinion  of  Uie  oooit 
on  the  several  points  with  which  I  have  dealt,  and 
then  give  liberty  to  the  defendant  to  surcharge  and 
falsify  the  otherwise  settled  accounts  on  that  footing. 
It  is  impossible  for  me  to  say  now  to  what  extent  tiie 
order  will  be  useful  to  the  defendant,  and  how  far,  if 
at  all,  unnecessary  expense  has  been  occasioned  by 
this  discussion.  I  shall,  therefore,  reserve  all  qaet- 
tions  of  costs  until  after  the  account  has  been  taken. 

Solicitors,  Q,  L.  P.  Eyre  &  Co.;  A.  H,  Bums. 


Dec  4. 


Q.  B.  Div. 

(Lord  Coleridge,  C.J., 

and  Collins,  J.) 

Bond,  Appellant. 
Plumb,  Respondent,  (a.) 

Gaming — Keeping  a  place  /or  the  purpose  of  betting 
Act  for  the  Suppression  of  Betting  Bouses,  1853  (16* 
17  Vict.  c.  119),  ss.  I,  3. 
To  open  or  keep  a  house  or  other  place  /or  the  purpote 

o/  betting  with  persons  resorting  thereto  is  made  an  of  em 

by  the  first  part  o/  section  1  o/  the  Suppression  o/  Bitti^ 

Houses  Act,  1853. 

Special  case  stated  by  justices  of  Sussex. 

An  information  was  laid  against  the  sppdlant  by 
the  respondent  charging  him  that  be,  being  the 
occupier  of  an  office  or  room  in  a  bouse  at  East- 
bourne, did  unlawfully  open  and  keep  the  said  office 
or  room  for  the  purpose  of  betting  on  hone  raoei 
with  persons  resorting  thereto.  The  prooeedingi 
were  taken  under  the  first  part  of  section  1  vbA 
under  section  3  of  the  Act  for  the  SuppressioiL  d 
Betting  Houses,  1853. 

Evidence  was  given  before  the  justices  that  the 
appellant  had  issued  an  advertisement  as  foUowf  :- 
**  W.  Bond  &  Co.,  Turf  Accountants,  6,  Colonnade- 
gardens,  Eastbourne.  The  Derby,  Oaks,  Asoot 
Stakes,  and  all  future  events.  Tenns  on  applicatioa. 
Business  personally  conducted.  Telegraphic  addres, 
*  Common,  Eastbourne.' "  It  was  also  proved  that  in 
consequence  of  the  circular  betting  had  taken  place 
with  the  appellant  at  his  premises,  and  that  talegranu 
and  letters  had  been  received  by  him  from  peno*^ 
making  bets  on  horse  races  with  him«  and  baring 
reference  to  betting  transactions. 

The  justices  were  of  opinion  that  the  room  had 
been  kept  by  the  appellant  for  the  purpose  of  beinf 
used  by  him  for  betting  with  persons  resortin; 
tliereto,  and  that  this  was  an  offcmoe  within  the 
meaning  of  the  first  portion  of  section  1  of  the  Id 
for  the  Suppression  of  Betting  Houses,  1853.  The 
justices,  therefore,  convicted  the  appellant. 

The  question  of  law  for  the  opinion  of  the  oonrt 
was  whether  the  first  portion  of  section  1  constxtnti^i 
an  offence,  and  whether  it  was  sufficient  that  the 
justices  should  have  been  satisfied  (as  they  were)  th^t 
the  room  was  kept  by  the  appellant  for  the  pmpo*' 
of  betting  with  persons  resorting  thereto. 

(o.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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In  a 'second  case  the  appellant  was  charged  under 
sections  1  and  3  of  the  same  Act  with  keeping  the 
premises  for  the  purpose  of  receiving  money  for  bets 
on  horse  races.  I^ie  justices  were  of  opinion,  on  the 
evidence,  that  the  appellant  had  kept  the  premises 
for  that  purpose,  but  stated  a  case  for  the  opinion  of 
the  ooort  on  the  question  whether,  in  order  to  justify 
a  conviction  under  these  sections,  it  was  necessary 
that  it  should  be  proved  that  he  had  actually  received 
money  prior  to  the  race  in  respect  of  which  the 
money  had  been  deposited  as  a  stake  or  whster.  The 
court  upheld  the  conviction,  on  the  ground  that  the 
finding  of  the  justices  brought  the  case  within  the 
words  of  the  statute. 

The  preamble  of  the  Act  for  Suppression  of  Betting 
Houses,  1853,  runs  thus :  **  Whereas  a  kind  of  gaming 
has  of  late  sprung  up  tending  to  the  injury  and 
demoralization  of  improvident  persons  by  the  opening 
of  places  called  betting  houses  or  offices  and   the 
receiving  of   money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices  on  their  promises  to 
pay  money  on  events  of  horse  races  and  the  like  con- 
tingencies ; "    and    by   section    1    of   the    Act  it  is 
enacted  that  "no  house,  office,  room,  or  other  place 
shall  be  opened,  kept,  or  used  for  the  purpose  of 
the  owner,    occupier,    or    keeper    thereof,    or    any 
person  using  the  same,  or  any  person  procured  or 
employed   by   or  acting  for  or  on  behalf  of  such 
owner,  occupier,  or  keeper,  or  person  using  the  same, 
or  of  any  person  having  the  care  or  management,  or 
in  any  manner  conducting  the  business  there  of  betting 
with  persons  restarting  thereto ;  or  for  the  purpose  of 
any  money  or  valuable  thing  being  received  by  or  on 
hehalf  of  such  owner,  &c.,  as  or  for  the  considera- 
tion  for  any  assurance,    undertaking,    promise,    or 
a^^reement  expressed  or  implied  to  pay  or  give  there- 
aifter  any  money  or  valuable  thing  on  any  event  or 
contingency  of  or  relating  to  any  horse  race  or  other 
race,  fight,  game,  sport,  or  exercise,  or  as  or  for  the 
oonnderation  for  securing  the  paying  or  giving  by 
some  other  person  of  any  money  or  valuable  thing  on 
any  such  event  or  contingency  as  aforesaid ;  and  every 
house,  office,  room,  or  other  place  opened,  kept,  or  used 
for  the  puipoees  aforesaid,  or  any  of  them,  is  hereby 
dedareato  be  a  common  nuisance  and  contrary  to  law." 
Section   3:  "Any  person  who,  being  the  owner  or 
occupier  of  any  house,  office,  room,  or  other  place,  or 
a  person  using  the  same,  shall  open,  keep,  or  use  the 
Bame  for  the  purposes  hereinbefore  mentioned,  oi 
dther  of  tiiem  ;    and  any  person   who,  being   the 
owner  or  oocapier  of  any  house,  room,  office,  or  other 
place,  shall  knowingly  and  wilfully  permit  the  same 
to  be  opened,  kept,  or  used  by  any  other  person  for 
the  purposes  aforesaid,  or  either  of  them;  and  any 
person  nave  the  care  or  management  of  or  in  any 
manner  assisting  in  conducting  the  business  of  any 
hoQse,  office,  room,  or  place  opened,  kept,  or  used  for 
the  purposes  aforesaid,  or  either  of  them,  shall  on 
rammary  conviction  thereof  before  any  two  justices 
)f  the  peace  be  liable  to  forfeit  and  pay  such  penalty, 
aot   exceeding   one    hundred   pounds,   as    shall  be 
idjudged    by    such   justices,    and   may  further  be 
vd judged  by  such  justices  to  pay  such  costs  attending 
uch  conviction  as  to  the  said  justices  shall  seem 
eaionable ;  and  on  the  nonpayment  of  such  penalty 
nd  costs,  or,  in  the  first  instance,  if  the  said  justices 
ball  seem  fit,  may  be  committed  to  the  common  gaol 
r  house  of  correction,  with  or  without  hard  labour, 
sr  any  time  not  exceeding  six  calendar  months.'* 

Dale  Rart^  for  the  appellant. — It  is  not  sufficient  to 
reate  an  offence  that  it  should  only  be  proved  that 
ie  person  charged  kept  a  house  for  the  purpose  of 
ettinff  with  persons  resorting  thereto.  It  must  be 
roved  that  actual  betting  of  the  kind  referred  to  in 


the  preamble  of  the  statute — namely,  receiving 
money  on  deposit  in  anticipation  of  the  bet — has 
taken  place. 

He  referred  to  Haigk  v.  Town  Council  of  Sheffield, 
23  W.  B.  547,  L.  B.  10  Q.  B.  102 ;  Bowa  v.  Fentvick, 
22  W.  B.  804,  L.  B.  9  C.  P.  339;  Beg.  v.  Cook,  32 
W.  B.  796,  13  Q.  B.  D.  377. 

Boxall,  for  the  respondent.  —  The  first  part  of 
section  1  constitutes  a  separate  offence,  of  wMch  the 
appellant  has  been  found  guilty. 

Lord  CoLERiDOE,  C.J. — ^The  preamble  of  the  Act 
for  the  Suppression  of  Betting  Houses  shows  that 
that  Act  was  intended  to  deal  with  two  evils — viz., 
the  opening  of  betting  houses  and  the  receiving  in 
them  of  money  in  advance  for  bets. 

Now,  even  if  the  language  of  section  1,  does  go 
farther  than  the  preamble,  I  am  dearlv  of  opinion 
that  the  section  would  govern,  and  not  iJie  preamble, 
but  assuming  that  it  does  not  do  so,  section  1  dis- 
tinctly separates  the  two  parts  of  the  preamble  and 
creates  two  offences.  The  first  part  of  the  section  has 
been  transgressed  by  the  appellant,  and  the  con- 
viction was  therefore  right  and  ought  to  be  affirmed. 
With  regard  to  the  cases  which  have  been  referred  to 
in  the  course  of  the  argument,  none  of  them  are  in 
point  in  this  case,  and  it  is  therefore  not  necessary  to 
discuss  them. 

Collins,  J.,  concurred. 

Appeal  dismissed . 

Solicitor  for  the  appellant,  E,  Lawson  Lewis,  East- 
bourne. 

Solicitors  for  the  respondent,  Sharpe,  Parker,  Prit- 
chards,  &  Barham,  for  H,  PT..  Fovargue,  town  clerk, 
Eastbourne. 


Q.  B.  Div.  \  T^       i 

(Wills  and  Wright,  JJ.)  /  ^^-  ^• 

Vestry  of  Paddington  v.  North  Metropolitan 
Bailway  and  Canal  Co.  (a.) 

Metropolis  —  Footway  —  Apportionment  of  expenses  of 
flagging — Metromdis  Management  Act  (1862)  Amend- 
ment Act,  1890  (53  <fc  54  Vid.  c.  54),  s,  1. 

The  expenses  of  flagging  a  fttotway,  under  section  I  of 
the  Metropolis  Management  Act  (1862)  Amendment  Act, 
1890,  are  to  be  borne  by  the  owners  of  land  or  houses  an 
both  sides  of  the  road  or  street  in  which  the  footway  is 
situate.  Where  the  footway  does  not  extend  the  whole 
length  of  the  street,  or  where  only  a  part  of  it  is  paved, 
the  liability  is  limited  to  the  owners  \on  both  sides  of  the 
road)  of  houses  or  land  bounding  or  abutting  on  that 
section  of  the  street  which  contains  the  footway  or  part  of 
the  footway  which  has  been  flagged  or  is  about  to  be 
flagged. 

Special  case  stated  by  consent. 

Acting  under  the  powers  conferred  upon  them  by 
section  1  of  the  Metropolis  Management  Act  (1862) 
Amendment  Act,  1890,  the  vestry  of  Paddington  had 
resolved  to  flag  a  certain  footway  over  which  they 
had  jurisdiction.  On  the  south  side  of  the  footway 
in  question  was  a  towing-path  belonging  to  the  North 
Metrcpolit€in  Bailway  and  Canal  Co.,  and  running  by 
the  side  of  the  Begent's  Canal.  On  the  north  side 
was  a  public  highway  called  Blomfiell-road,  on  the 
other  side  of  which  were  houses.  The  footway  about  to 
be  flagged  did  not  extend  throughout  the  whole  length 

(a.)  Beported  by  J.  E.  Aldous,  Esq.,  Barrister- at- 
Law. 
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of  Blomfield-Toad.  The  vestry  having  resolved  that 
the  footway  should  be  flagged,  the  question  arose  as  to 
whether  the  expense  shomd  fall  on  the  owners  on  the 
south  for  canal)  side  of  the  road  only,  or  should  be 
borne  by  the  owners  on  both  sides  alike,  and  whether 
the  owners  throughout  the  whole  length  of  the  road 
should  contribute,  or  only  those  whose  property 
bounded  or  abutted  upon  that  section  of  the  road 
which  contained  the  footway  or  portion  of  footway 
which  it  was  actually  intended  to  nag. 

The  section  provides  that  in  the  case  of  any  foot- 
way therein  referred  to  (which  reference  includes  this 
footway)  where  "the  vestry  or  district  board  of 
works  shall  have  deemed  it  necessary  or  expedient,  or 
shall  deem  it  necessary  or  expedient,  that  the  same 
should  be  flagged,  either  tnroughout  the  whole 
length  and  breadth  thereof  or  any  part  of  such 
length  or  breadth  respectively,  and  such  vestry  or 
district  board  shall  have  flagged  or  be  about  to  flag 
the  same,  the  owners  of  the  houses  and  the  owners  of 
the  land  bounding  or  abutting  on  the  road  or  street 
in  which  such  footway  or  any  part  thereof  is  situate 
shall,  on  demand,  pay  to  such  vestry  or  district  board 
of  works  the  amount  of  the  expense  incurred,  or  the 
estimated  expense  to  be  inourrod,  in  providing  and 
laying  such  nagging    .     .    ." 

Horace  Avory,  for  the  Vestry  of  Paddington. — ^The 
expense  ought  to  be  borne  by  tiie  owners  on  one  side 
only,  and  whose  properties  abut  upon  that  section  of 
the  street  which  contains  the  footway  actually  dealt 
with  under  the  section.     Section  1  of  the  Act  of  1890 
repealed  section  78  of  the  Act  of  1862,  under  which 
it  is  dear  that  the  owners  on  one  side  only  were 
liable ;  but  the  only  alteration  in  the  law  is  a  tannsf er 
of  the  liability  from  the  occupier  to  the  owner.    The 
word  **  abutting,"  which  controls  the  section,  is  very 
different  from  the  expression  '*  forming  the  street, 
on  which  Vestry  of  Mile  End  v.  Ouardmne  of  White- 
chapel  Union,  24  W.  R.  364,  719,  1  Q.  B.  D.  680,  was 
decided ;  that  case,  however,  refers  to  the  paving  of 
a  street,  and  has  no  application  to  a  footway.    Under 
similar  provisions  in  tke  Public  Health  Act,    1875 
(38  &  39  Vict.  c.   55,   s.   150),  apportionment  was 
rightly  made  on  one  side  only:    Wakefield  Sanitary 
Authority  V.  Mander,  28  W.  B.  922,  5  C.  P.  D.  248, 
on  the  principle  that  the  person  who  immediately  gets 
the  advantage  is  to  pay  for  it.     **  Street,"  as  de£ied 
by  section  250  of  the  Metropolis  Mcmagement  Act, 
1855,  includes  a  part  of  a  street,  and  the  Act  of  1890 
means  to  restrict  the  liability  to  the  owners  of  houses 
or  land  bounding  or  abutting  on  the  part  of  the  street 
only  which  contains  that  (whether  footway  or  portion 
of  footway)  which  is  to  be  flagged.    The  flagging  of  a 
footway  may  therefore  be  done  in  sections ;  &e  owners 
whose  properties  on  either  side  bound  or  abut  on  that 
part  of  the  road  which  contains  a  section  being  exclu- 
sively responsible  for  the  expense  incurred  in  respect 
of   their  particular  section:  Whitchurch  v.  Board  of 
Works  for  the  Fulham  District,  14  W.  B.  277,  L.  B.  1 
Q.  B.  233. 

B.  Bray,  for  the  North  Metropolitan  Bailway  and 
Canal  Co.— The  liability  falls  upon  the  whole  of  the 
street,  including  both  sides,  ana  those  portions  of  the 
street  which  are  situated  beyond  the  terminus  of  the 
footway  in  question.  The  main  point  is  whether  the 
liability  extends  to  both  sides  of  the  road,  and  the 
words  of  section  1  of  the  Act  of  1890  are  conclusive 
that  it  does.  That  section,  besides  transferring 
liability  from  occupier  to  owner,  uses  entirely  different 
words  from  its  predecessor  and  changes  Uie  law  as  to 
the  apportionment  of  these  expenses.  The  houses  or 
lands  on  both  sides  of  the  roaa  bound  or  abut  on  the 
road  in  which  the  footway  is  situate;  and  whether 
the  liability  extends  to  the  whole  street  or  only  a  part 


of  it,  which  in  this  case  is  not  a  matt^  of  modi 
difference  or  importance,  the  owners  on  both  odei 
must  contribute  towards  the  expense  of  flagging  a 
footway  on  one  side  of  the  road. 

,  Wills,  J. — The  cases  which  have  been  decided 
leave  no  sort  of  doubt  as  to  what  was  meant  by  the 
earlier  enactment  contained  in  section  78  of  tbe  Ad 
of  1862.  Then  comes  this  later  Act,  which  not  ooly 
transfers  the  liability  for  these  expenses  from  tiie 
occupier  to  the  owner,  but  employs  entirely  diiereot 
lang^uage,  when  it  says  that  the  burden  is  to  fiU  npn 
the  owners  of  the  houses  and  the  ownero  of  the  lud 
bounding  or  abutting  on  the  road  or  street  in  whkb 
such  footway  or  any  part  thereof  is  situate.  What 
can  that  mean  but  that  the  owners  on  both  sides  are 
bound  to  contribute  ?  The  old  Acts  being  nwde  one 
with  this  Act,  it  is  dear  that  the  case  decided  onder 
them  and  cited  before  us,  in  which  it  wbs  held 
that  the  paving  might  be  done  in  sections,  apphtf 
here. 

Wright,  J.,  concurred. 

Solicitors,  J,  H,  Hortin  ;  HoUamSy  Son,  Gowvdy  i 
Hawkesley, 


lunacs. 


(Lindley,  Lopes,  and ) 


July  24;  Aug.  3, 1891 


A.  L.  Smith,  L.JJ.)  j 

In  re  Plenderlbith  (a   Person   of  Unsousd 
Mind),  (a.) 

Lunatic — Judgment    creditors    of — Charging   orden— 
Vaiidity  of^Fund  in  courL 

Where  a  charging  order  has  been  obtained  by  a  atdii'* 
in  an  action  against  a  lunatic^  the  Lords  Justices  i^ 
retain  their  jurisdiction  to  control  the  funds  of  tk' 
lunatic,  and  will  ^wt  allow  the  creditors  to  he  paid  m  s' 
in  effect  to  deprive  the  lunatic  of  the  care  and  wsirfi  *^ 
the  court* 

The  charging  orders,  though  not  discharged,  auutU  ?* 
acted  upon  until  after  the  lunatic's  death  or  recovery* 

On  the  6th  of  April,  1892,  an  order  was  made  in 
lunacy  under  section  116  of  the  Lunacy  Act,  1^ 
(53  Vict.  c.  5),  appointing  a  receiver  of  the  ImuUk's 
property,  and  ordering  a  sum  of  £784  Consols  hAmg- 
mg  to  him  to  be  brought  into  court,  and  this  m 
done. 

In  February,  1893,  a  creditor  of  the  ImUu 
obtained  judgment  against  him  in  an  aetioa 
commenced  in  November,  1892,  and  defendid 
by  a  guardian  ad  litem.  In  June,  1893.  ^ 
order  was  obtained  in  the  action  obargta^  ^ 
above-mentioned  Consols  then  in  court  with  tk 
amount  of  the  judgment.  The  master  in  hastf 
sanctioned  a  scheme  for  the  lunatic's  mainteoanoeo^ 
of  income  and  capital,  and  the  judgment  crafi^ 
objected  unless  enough  capital  was  preserred  for  kii 
payment.  The  question  before  the  court  wa*  wM^ 
he  was  entitled  to  have  a  portion  of  tiie  espi^ 
impounded  for  his  benefit  in  obedience  to  tie 
charging  order. 

W.  D,  Rawlins,  for  the  summons  and  the  judgsAt 
creditor,  stated  that  all  the  cases  where  the  oooit  Is^ 
maintained  the  lunatic  were  where  his  estate  ^ 
been  unincimibered.     [He  relied  upon  Borne  v.  ?9«i- 

(a.)  Reported  by  W.  Shalloross  Qoddard,  Bii.. 
Barrister-at-Law. 
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tain,  38  W.  R.  240,  23  Q.  B.  D.  204;  In  re 
Leapedey,  39  W.  R.  276,  [1891]  2  Ch.  1 ;  ^  parte 
DUctt,  8  Ve«.  79 ;  In  re  Hail  2  Moll.  145.]  The  effect 
of  the  master's  order  would  be  that  the  oreditors 
would  get  nothing. 

ClydesdaU,  for  the  lonatio,  was  not  oaUed  upon. 

Cur»  adv.  vulU 

Auff.  3. — LiKDLET,  L.J.,  stated  the  facts,  and  oon- 
tinaea*.— Butfor  the  charging  order  it  is  clear  that 
the  creditor  would  have  no  right  to  be  paid  out  of  the 
hmttic's  estate  in  ooart  or  under  the  protection  of  a 
jadge  in  lunacy.  This  is  i^ain  from  In  re  Pink,  31 
W.  B.  728,  23  Ch.  D.  577,  and  a  long  series  of  older 
iothoritieB.  And  in  In  re  Fountain,  37  Ch.  D.  609, 
36  W.  B.  Dig.  106,  the  court  appointed  a  receiver  to 
protect  the  property  of  a  lunatic  not  so  found  by 
mquiation  against  {inter  alia)  execution  by  a  judg- 
ment creditor.  The  moment  a  lunatic's  property  is 
subject  to  the  jurisdiction  of  this  court  in  lunacy 
this  court  has  to  determine  how  that  property  is  to 
be  applied;  and  rule  30  empowers  me  master  to 
inquire  what  debts  are  due,  and  whether  they  ought 
to  be  paid.  In  considering  this  question,  not  only 
the  lights  of  the  oreditors,  but  the  benefit  of  the 
lanatic,  have  to  be  considered ;  and  if  the  creditors 
cannot  get  paid  without  invoking  the  aid  of  the  court 
in  lonacy,  the  court  has  alwavs  refused  such  aid,  if  to 
grant  it  would  be  to  reduce  the  lunatic  to  the  condi- 
tion of  a  pauper. 

A  charging  order  does  not,  in  my  opinion,  deprive 
the  court  of  its  jurisdiction  in  these  respects.  The 
effect  of  a  charging  order  against  a  lunatic  was  care- 
folly  considered  by  this  court  in  In  re  Leavesley.  But 
there  the  lunatic  was  dead,  and  after  his  death  the 
court  gave  effect  to  the  order  as  against  his  executors. 
The  c(mrt,  however,  carefully  abstained  from  express- 
ing any  opinion  on  what  would  have  been  done  in  his 
lifetime.  In  Fountain  $  case,  however,  the  court  had 
to  deal  with  the  very  point  before  us.  In  Home  v. 
Fountain  a  judgment  creditor  of  a  lunatic  obtained  a 
chaiging  order  upon  a  sum  standing  to  the  credit  of 
the  Innatic  in  the  books  of  the  paymaster  of  the 
Chancery  Division.  The  judgment  creditor  applied 
tn  lunacy  for  payment,  but  his  application  was 
refused.  The  statement  as  to  Hume  v.  Fountain 
tnade  in  the  course  of  the  argument  in  In  re 
lmrt$ley  in  Law  Reports,  [1891]  2  Ch.,  at  p.  3. 
'itoret  to  be  correct.  This  I  have  ascertained 
^m  the  registrar's  book.  From  a  note  in 
hat  hook,  however,  it  appears  that  the  order 
looght  to  be  enforced  may  have  been  the  order 
oaae  in  chambers,  and  not  tiie  order  as  rectified  by 
he  I>i?isional  Court.  But  inasmuch  as  the  Lords 
Qstiees  had  before  them  the  order  of  the  Divisional 
Wt,  which  is  recited  in  their  own  order,  I  cannot 
lunk  that  their  refusal  to  order  x>&yinent  was  based 
pen  so  technical  a  mistake,  which  might  have  been 
t  once  put  right  by  an  amendment.  Considering 
^t  there  is  nothing  to  prevent  the  creditors  of 
inatics  from  suing  them  and  obtaining  judgments 
gainst  them,  and  from  afterwards  obtainmg  charg- 
tg  orders  against  their  stocks,  shares,  and  securities, 
'  is  obvious  that  if  the  court  in  lunacy  is  bound  to 
fty  such  creditors  out  of  funds  under  its  control, 
tnatics  who  are  in  debt  will,  in  effect,  be  deprived  of 
te  care  and  control  of  the  court  and  be  at  the  mercy 
f  their  creditors.    This  has  never  been  the  law,  and 

such  a  change  in  the  law  is  desirable  it  must  be 
^e  by  Parliament,  and  not  by  j  udidal  decision.  The 
_•  orders  in  the  present  case  will  remain  for 
:  they  are  worth.  If  the  lunatic  dies  or  recovers 
may  become  available.  But  their  existence  does 
^  deprive  thii  court  of  its  power  to  dispose,  for  the 


benefit  of  the  lunatic,  of  the  funds  under  its  control 
and  belonging  to  him  when  the  charging  orders  were 
obtained. 

There  will  be  no  Order,  therefore,  on  this  applica- 
tion. 

Lopes,  L.  J. — I  have  had  an  opportunity  of  read- 
ing the  judgment  of  lindley,  L.  J.  I  entirely  agree 
with  it ;  and  I  have  nothing  to  add. 

Smith,  L.  J. — I  also  am  of  the  same  opinion. 

Solicitors  for  the  summons,  Robbin$,  Billing,  d:  Co,, 
for  Faige  &  OrylU,  Bedruth. 

Solicitors  for  the  lunatic,  Coode,  Kingdom,  &  Co,,  for 
Thurstan  C.  Feter,  Bedruth. 


Jan.  16. 


Otourt  Of  Slppral. 

Prom  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  and  | 
Lopes  and  Kay,  L.  J  J. )    i 
Bbo.  v.  Justices  of  the  Coxtnty  of  London  and 
THE  London  County  Council,  (a.) 

Fradiee — Prohibition — Costs — Judicature  Act,  1890,  s, 
5— Ord.  65,  r.  1. 

Where  the  Queen's  Bench  Division  grants  a  writ  of 
prohibition  on  motion,  it  Jias  jurisdiction  to  grant  it  with 
costs. 

Appeal  from  the  Queen's  Bench  Division  as  to 
costs  in  prohibition. 

The  Assessment  Committee  for  St  George's  Union, 
in  the  county  of  London,  obtained  a  rule  nisi  for  a 
writ  of  prohibition  to  restrain  the  County  of  London 
Sessions  from  proceeding  in  the  matter  of  an  appeal 
brought  by  the  London  County  Council  against  a 
valuation  list  made  for  the  parish  of  St.  George, 
Hanover-square.  The  Divisional  Court  (Charles  and 
Vaughan  Williams,  JJ.)  made  the  rule  absolute, 
with  costs  as  against  the  county  council :  see  41 
W.  B.  668. 

The  county  council  appealed.  On  the  11th  of 
August,  1893,  the  Court  of  Appeal  affirmed  the 
judgment  of  the  Divisional  Court  granting  the  writ 
of  prohibition ;  but  the  question  whether  the  Divi- 
sion^ Court  had  power  to  allow  the  applicants  their 
costs  was  ordered  to  stand  over  for  further  argu- 
ment. 

This  question  came  on  to  be  argued  on  the  20th  of 
November. 

Avory,  for  the  County  Council. 

Danckwerts,  for  the  Assessment  Committee. 

Cur,  adv,  vult, 

Jan.  16.-  Lopes,  L.J.,  read  the  following  judg- 
ment:— ^A  writ  of  prohibition  on  motion  had  been 
granted  by  the  Divisional  Court  against  the  assess- 
ment sessions.  The  prohibition  was  granted  with 
costs.  There  was  an  appeal  to  this  court,  and  this 
court  affirmed  the  decision  of  the  Divisional  Court, 
but  took  time  to  consider  whether  the  last-named 
court  had  power  to  give  costs.  It  is  contended  that 
the  Divisional  Court  had  no  power  to  give  costs.  If 
the  prohibition  had  been  refused,  it  is  admitted,  and 
it  is  clear,  that  there  was  jurisdiction  to  refuse  the 
prohibition  with  costs.  But  has  the  Divisional  Court 
power    to   give    costs    when   a  prohibition  without 

(a.)  Beported  by  P.  G.  Buckbb,  Esq.,  Barrister-at- 
Law. 
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pleadings  is  granted?  It  is  contended  that  pro- 
hibition is  governed  by  section  4  of  the  Judicature 
Act,  1890,  which  says  that  *'  nothing  in  this  Act  shall 
alt^  the  practice  in  any  criminal  cause  or  matter,  or 
in  bankruptcy,  or  in  proceedings  on  the  Crown  side  of 
the  Queen's  Bench  Division."  I  wHl  assimie,  if  this 
was  a  case  belonging  to  the  Crown  side  of  the  Queen's 
Bench  Division,  that  it  would  be  covered  by  this  sec- 
tion, and  costs  could  not  be  given.  If  it  was  a  case  of 
a  certiorari^  I  will  assume  that  stotion  would  regu- 
late the  power  to  award  costs,  because  certiorari 
belongs  to  the  Crown  side  of  the  Queen's  Bench 
Division.  But  prohibition  was  not  a  jurisdiction 
belonging  any  more  to  the  Queen's  Bench  than  to  the 
other  courts.  Prohibition  might  be  applied  for  and 
granted  eiliier  in  the  Queen's  Bench  or  the  Exchequer 
or  the  Common  Pleas.  They  all  had  concurrent 
jurisdiction  and  power  to  inhibit  inferior  tribunals. 
Prohibition,  too,  could  be  and  was  granted  by  the 
Court  of  Chancery.  Many  cases  were  cited  both  be- 
fore and  after  the  passing  of  the  Judicature  Acts 
where  prohibitions  were  granted  without  pleadings 
both  by  the  common  law  courts  and  the  Court  of 
Chancery  and  costs  given.  That  a  practice  to  grant 
costs  had  existed  for  many  years,  and  had  been  fol- 
lowed before  and  after  the  Judicature  Acts,  was  be- 
yond controversy.  It  was  objected,  however,  to  those 
cases  that  the  point  of  want  of  jurisdiction  was  not 
taken,  but  the  point  of  want  of  jurindiction,  in  my 
opinion,  was  not  taken  because  it  was  felt  it  could 
not  be  successfully  maintained.  Other  grounds  were 
suggested  by  Mr.  Danckwerts  in  his  able  argument 
in  support  of  the  decision  of  the  Divisional  Court  with 
regard  to  the  costs,  which  I  think  it  unnecessary  to 
refer  to.  I  am  satisfied  to  rest  my  judgment  upon 
the  ground  that  the  Courts  of  Chancery,  Queen's 
Bench,  Exchequer,  and  Common  Pleas  had  formerly 
jurisdiction  to  grant  prohibition  with  costs  when 
there  were  no  pleadings,  and  that  the  same  jurisdic- 
tion is  now  vested  in  the  High  Court  and  is  not 
touched  by  section  4  of  the  Judicature  Act,  1890. 
Such  a  conclusion  is  consonant  with  authority  and 
justice,  for  it  is  difficult  to  understand  on  what  prin- 
ciple a  litigant  who  successfully  impeaches  the  juris- 
diction of  a  court  into  which  his  adversary  has 
improperly  dragged  him  is  to  be  deprived  of  the  costs 
of  a  proceeding  T^hich  the  conduct  of  his  adversary 
has  rendered  imperatively  necessary.  I  am  of  opinion, 
therefore,  that  the  Divisional  Court  had  jurisdiction 
to  give  costs. 

Kay,  L.J.,  read  the  following  judgment: — The 
London  County  Council  in  this  case  commenced  pro- 
ceedings before  the  assessment  sessions  to  dispute  the 
totals  of  certain  valuations  for  taxation  and  rating 
purposes.  This  court  of  appeal  decided  that  they  had 
no  locus  standi  to  raise  the  question  which  they  tried 
to  raise,  uf  the  improper  valuation  of  certain  heredita- 
ments, and  granted  a  prohibition  against  them  with 
costs.  CoR&  had  been  given  against  them  by  the 
Divisional  Court,  from  which  the  appeal  was  brought. 
A  question  is  now  raised  whether  that  court  had 
jurisdiction  to  order  them  to  pay  costs  on  granting 
the  prohibition  against  them.  If  the  prohibition  had 
been  refused,  it  is  not  disputed  that  the  applicant, 
even  though  a  stranger  to  the  litigation  sought  to  be 
prohibited,  might  be  ordered  to  pay  costs :  Lloyd  v. 
Jonesy  6  C.  B  81. 

Section  5  of  the  Judicature  Act,  1890,  would  enable 
any  judge  of  the  High  Court  to  give  costs  in  such  a 
case  as  this.  But  it  is  argued  that  its  effect  is  con- 
trolled by  section  4,  which  provides  that  nothing  in 
the  Act  shall  alter  the  practice  in  any  criminal  matter, 
or  in  bankruptcy,  or  in  the  proceedings  on  the  Crown 
nd»  of  the   Queen's    Bench    Division.      That    was 


decided  to  be  the  effect  of  section  4  in  London  Cbftnijr 
Council  V.  Churchwardens  of  West  Ham,  40  W.  B.  662, 
[1892]  2  Q.  B.  173,  which  was  an  appeal  from  ^e 
Queen's  Bench  Division  on  a  special  case  stated  hj 
quarter  sessions  on  an  appeal  against  a  poor  nte. 
This,  it  was  held,  was  a  proceraing  on  the  Crown 
side  of  the  Queen's  Bench  Division,  in  which,  hdm 
the  Judicature  Act,  it  was  said  there  was  no  pow«r 
to  give  costs,  and  therefore,  by  section  4  of  tiie  Act 
of  1890,  that  disability  was  continued.  Lord  Blae^- 
bum,  in  Oamett  v.  Bradley,  26  W.  B.,  p.  700,3  App. 
Cas.,  at  p.  962,  said,  '*  Costs  in  courts  of  common  Uw 
were  not  by  common  law  at  all ;  they  were  entir^ 
and  absolutely  creatures  of  statute  " ;  and  it  was  bdd 
in  the  West  Ham  case  that  there  was  no  statute  wlndi 
enabled  the  court  to  give  costs  in  a  proceeding  on  ^ 
Crown  side  of  the  Queen's  Bench  Division :  see  ako 
London  County  Council  v.  Assessment  Committee  of 
Woolwich,  41  W.  E.  227,  [1893]  1  a  B.,  at  p.  227. 

This  is  a  case  of  prohibition.  Prohibition,  it  is 
ajTffued,  is  not  a  junsdiction  peculiar  to  the  Crown 
side  of  the  Queen's  Bench  Division.  Prohibition  wu 
granted  by  the  Court  of  Chancery  and  by  the  Conrti 
of  Exchequer  and  Common  Pleas.  Those  courts  bad 
power  to  give  costs,  when  the  prohibition  wu 
granted,  against  the  person  whose  proceeding  io 
the  inferior  court  was  prohibited.  Now  by  the 
Judicature  Act,  1873,  s.  16,  the  High  Court  has  all 
the  jurisdiction  capable  of  being  exercised  hy  any  of 
those  courts. 

lliis  argument  seems  very  cogent,  and  if  accepted 
it  removes,  at  least  in  the  case  of  prohibition,  what 
seems  to  be  an  anomaly  in  practice  as  to  costs.  If  a 
litigant  commences  proceedings  in  the  wrong  coort 
which  has  no  jurisdiction  to  entertain  them,  tbe 
proper  course  for  his  opponent  to  take  is  to  apply  to 
a  superior  court  for  a  prohibition.  It  seems  un- 
reasonable that  the  defendant  obtaining  a  prohibition 
should  be  unable  to  recover  against  ^e  wrongdoer 
the  cost  of  the  proceedings. 

Several  cases  were  refHrred  to,  in  which,  where  s 
prohibition  was  granted  without  pleadings,  costs 
were  given.  Such  casps  in  the  Common  Pleas  wwe 
Robinson  v.  Emanuel,  L.  B.  9  C.  P.  414,  22  W.  R 
Dig.  138;  QuarHy  v.  Timmins,  22  W.  R.  488.  L.  K. 
9  C.  P.  416  note ;  W(yrthington  v.  Jeffries,  23  W.  B. 
750,  L.  B.  10  C.  P.  379.  These  were  cases  before 
the  Judicature  Act.  Also  since  that  Act  the  same 
practice  was  observed  in  Emns  v.  Wills,  24  W.  B. 
883,  1  C.  P.  D.  229 ;  Warwick  Canal  Co,  v.  Birmisr- 
ham  Canal  Co.,  5  Ex.  D.  1,  27  W.  B.  Dig.  104;  lieg.  v. 
Midland  Railway  Co.,  36  W.  B.  270,  19  a  B.  D.  540; 
and  Oreai  Western  Railway  Co,  v.  Waier/ord  tmi 
Limerick  Railway  Co,,  29  W.  R.  826,  17  Ch.  D.  493. 
These  instances  show  what  the  practice  has  been  xa 
the  Courts  of  Chancery,  Common  Pleas,  sod  Ex- 
chequer, and  the  only  observation  which  can  be  made 
upon  them  is  that  there  does  not  seem  to  have  been 
any  argument  on  the  question  of  costs ;  but  tiiat  jsaj 
have  been  because  the  practice  in  those  coarts  was 
indisputable.  The  Court  of  Chancery  has  always 
exercised  a  large  discretionary  jurisdiction  in  tl^ 
matter  of  costs,  as  is  shown  by  the  cases  of  Joaet  v. 
Coxeter,  2  Atk.  400,  and  Andrews  v.  Barnes,  36  W.  R. 
705,  39  Ch.  D.  133. 

If  we  adopt  this  argument  the  appeal  of  the  Loodoe 
County  Council  against  these  costs  fails.  Bat  it  is 
proper  to  notice  other  parts  of  the  very  careful  aod 
mgenious  argument  of  Mr.  Danckwerts. 

The  first  point  made  was  as  to  the  effect  of  1  WEL 
4,  c.  21.  It  is  sugg^ested  that  the  true  meauiig'  ctf 
that  statute  was  to  make  the  costs  follow  the  eyeat, 
where  there  were  pleadings  in  prohibition  and  a  jiid;g~ 
ment  in  the  action  so  conducted,  without  any  mestiQa 
of  costs  in  the  judgment ;  and  to  leave  other  cskb  to 
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the  discretion  of  the  court  to  give  or  refuse  costs  at 
ita  pleasure.  For  this  construction  there  is  some 
aatbority  in  the  case  of  Wallace  y.  Allen,  23  W.  B. 
703,  L  B.  10  0.  P.  607. 

Another  an^oment  was  that,  whatever  might  be  the 
effect  of  1  WuL  4,  c.  21,  that  statute,  as  well  as  the 
preriouB Act,  S  &9  Will.  3,  c  11,  s.  3,  were  repealed 
by  46  &  47  Yict.  c.  49,  ss.  3  and  4,  and  section  6  (n)  of 
that  Act  gave  power  to  deal  with  costs  in  prohibition 
by  niles  of  court.  Subsequentiy  the  Ciown  Office 
Boles  of  1886  were  made.  Bule  300  provides  that 
order  65  of  the  Rules  of  the  Supreme  Court,  1883 
(Costs),  shall,  as  far  as  it  is  applicable,  apply  to  all 
dril  proceedings  on  the  Crown  side.  Bules  81  and  82 
relate  to  applications  for  a  writ  of  prohibition  on  the 
Crown  side,  which  are  to  be  by  motion  to  a  divisional 
ooort  in  criminal  cases,  and  to  a  judge  at  chambers  in 
ciTil  cases. 

Then  it  is  pointed  out  that  order  68  of  the  Gleneral 
Orders  makes  order  65  applicable  to  the  Crown  side  of 
the  Qaeen's  Bench.  But  it  was  decided  in  In  re  Mills, 
35  W,  B.  65,  34  Ch.  D.  24.  that  this  order  was  not 
intended  to  confer  jurisdiction  as  to  costs  which  did 
not  exist  before.  For  this  reason  the  Judicature 
Act,  1890,  was  passed,  section  5  of  which  embodies 
the  terms  of  order  65,  and  no  doubt  enlarges 
the  jurisdiction.  But  section  4  restricts  the  operation 
byezoeptiDg  the  Crown  side  of  the  Queen's  Bench 

I  have  come  to  the  conclusion  that  the  High  Court 
in  cases  of  prohibition,  which  is  not  a  jurisdiction 
pecoliar  to  the  Crown  side  of  the  Queen  V  Bench,  has 
all  the  jurisdiction  as  to  costs  formerly  exercised  by 
Yhe  Courts  of  Chancery,  Common  Pleas,  and  Ex- 
chequer, and  that,  as  these  last-mentioned  courts 
seem  to  have  had  and  exercised  jurisdiction  to  give 
costs  agaiDRt  the  defendant  when  granting  a  prohibi- 
tion, the  High  Court  has  now  a  like  juri^ction.  It 
H  not,  therefore,  necessary  to  consider  the  decision  in 
Wallace  v.  Allen,  from  which  I  should  not  dissent 
iritbont  careful  examination. 

Lopes,  L.  J.— The  Master  of  the  Bolls  agrees  with 
HIT  jodgments. 

Appeal  dismissed. 

Solicitor  for  the  London  County  Council,  IF.  A, 
Uaxland, 

Solicitors  for  the  Assessment  Committee,  Caprons, 
hlton,  Hitchins,  dk  Brabant, 


Nov.  20,  21. 


From  Q.  B.  Div. 
[Lord  Esher.  M.B.,  and 
Ijopes  and  Kay,  L.JJ.) 
A2fB  V.  Mo&TOAOB  Insubanoe  Corpobation.  (a.) 
miranee — Bank — Deposit — Policy  effected  by  depositor 
to  insure  repayment  —  Default  in  repayment  — 
Liquidation  —  Scheme  of  arrangement  —  Provision 
/or  creditors — Discharge  of  all  claims  by  operation 
of  statute — Accord  and  satisfaction — Right  of  action 
against  insurers — Indemnity — Guarantee — Discharge 
of  surety. 

The  plaintiff,  having  deposited  with  an  Australian 
nk  a  sum  of  money  for  a  fixed  period  at  a  fixed  rate 

interest,  effected  a  policy  of  insurance  with  the  de- 
idant  corporation,  whereby  the  corporation  contracted 
pay  the  plaintiff  the  principal  sum  and  interest  if  the 
nk  made  default  in  payment.     The  bank  failed  to  pay 

principal  sum  on  the  due  date,  and  subsequently  a 

I.)  Beported  by  F.  G.  BUCKEB,  Esq.,  Barrister- at- 
Law. 


scheme  of  arrangement  bettveen  the  bank  and  its  creditors 
uxis  sanctioned  by  the  colonial  court  in  accordance  with 
the  terms  of  a  colonial  statute,  whereby  certain  provisions 
were  made  with  regard  to  the  claims  of  the  creditors,  and 
the  creditors  were  bound  to  accept  such  provisions  in  satis^ 
faction  of  their  claims.  The  plaintiff  having  brought  an 
action  againtt  the  defendants  on  the  policy, 

Held,  that  the  scheme  of  arrangement  afforded  no 
answer  to  the  plaintiff's  claim. 

Appeal  from  an  order  of  a  divisional  court  giving 
leave  to  the  plaintiff  to  sign  final  judgment  under 
ord.  14,  r.  1. 

The  plaintiff,  having  deposited  with  the  Commercial 
Bank  of  Australia  the  sum  of  £1,000  for  three  years 
at  4^  per  cent,  interest,  effected  a  policy  of  insurance 
with  tne  defendant  corporation  to  secure  the  repay- 
ment thereof. 

By  this  pob'cy  of  insurance  it  was  witnessed  that 
the  corporation  guaranteed  to  the  assured  payment 
of  the  principal  and  interest  mentioned  in  the  dfeposit 
receipt,  in  manner  following  :^ 

"  (1)  The  corporation  willpay  to  the  assured  any  in- 
terest on  the  said  principal  sum  which  the  debtors  shall 
not  pay  for  sixty  days  after  the  day  when  the  same 
shall  become  payable  thereunder ;  (2)  the  corporation 
will  pay  to  the  assured  the  said  principal  sum,  if  the 
debtors  shall  have  made  default  in  paying  the  same ; 
(3)  any  principal  money  payable  under  this  policy  will 
be  paid  within  three  calendar  months  after  notice  in 
writing  from  the  assured  to  the  corporation  requiring 
the  corporation  to  pay  the  same,  and  any  interest 
payable  under  this  policy  will  be  paid  within  one 
calendar  month  after  notice  in  writing  from  the 
assured  to  the  corporation  to  pay  the  same." 

The  policy  was  issued  subject  to  certain  conditions 
indorsed  thereon.  By  the  second  condition  it  was  pro- 
vided that  if  the  corporation  should  be  called  upon  to 
pay  any  money  under  the  policy,  the  assured  should, 
upon  payment  by  the  corporation  of  the  principal 
remaim'ng  due  upon  the  deposit  receipt  and  interest 
to  date  of  payment,  execute  and  do  all  assurances  and 
things  as  might  be  required  by  the  corporation  for 
vesting  in  them  all  rights  of  the  assured  against  the 
debtors;  and  that  if  the  assured  should  neglect  to 
execute  or  do  any  such  assurance  or  thing  for  twenty- 
one  days  after  being  so  required  by  the  corporation, 
all  the  rights  of  the  assurea  under  the  policy  should 
forthwith  cease. 

In  April,  1893,  the  principal  became  due,  with  £18 
interest,  and  the  bank  made  default  in  payment  of 
the  same ;  and  the  plaintiff,  having  given  due  notice 
to  the  corporation  and  having  failed  to  receive  pay- 
ment from  them  within  three  months,  brought  this 
action  on  the  policy. 

The  bank  had  stopped  payment  in  April,  and  sub- 
sequentiy a  scheme  of  compromise  or  arrangement 
between  the  bank  and  its  creditors  was,  under  a 
statute  of  the  colonial  Legislature,  agreed  to  by  a 
meeting  of  creditors  and  sanctioned  by  the  colonial 
court;  the  scheme  of  arrangement  was  also  sanc- 
tioned by  an  order  made  in  the  Chancery  Division 
of  the  High  Court  in  England.  By  this  scheme 
the  old  bank  company  was  to  be  wound  up  volun- 
tarily, and  a  new  company  was  to  be  formed.  By 
clause  11  every  creditor  of  the  old  company  was 
to  be  entitied  to  receive  the  deposit  receipt  of  the 
new  company  for  two-thirds  of  the  amount  of 
principal  then  owing  to  him  by  the  old  company, 
with  interest  at  a  specified  rate,  and  the  principal 
amount  of  such  deposit  receipt  was  to  oe  pay- 
able at  the  expiration  of  five  years  from  the  date 
when  such  principal  was  payable  by  the  old  com- 
pany. By  cuiuse  12  every  (Creditor  was  also  to  be 
entitied  to  receive  preference  shares  in  the  new  com- 
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pany,  credited  as  folly  p^d  up,  equal  in  nominal 
▼alue  to  the  balance  of  principal  then  owing  to  such 
creditor  by  the  old  company,  and  not  provided  for 
by  clause  11.  By  clause  13  all  creditors  were  to 
accept  the  provisions  made  for  them  in  clauses  11  and 
12  in  satisfaction  and  discharge  of  all  nlo^iTwa  against 
the  old  company. 
'   The  plainti£f  never  in  fact  assented  to  this  scheme. 

The  plainti£f  havingai>plied  at  chambers  for  judg- 
ment under  order  14,  Wright,  J.,  gave  the  defendants 
leave  to  defend  on  certain  terms. 

The  Divisional  Court  (Pollock,  B.,  and  Kennedy, 
J.),  on  appeal,  ordered  judgment  to  be  entered  for 
theplaintin. 

The  defendants  appealed. 

MouUon,  Q.C,  and  DanekwerU,  for  the  defendants. 
— The  plaintiff  is  not  entitled  to  ludgment.  This 
policy  is  a  gpiarantee  against  default  on  the  part  of 
the  bank,  and  as  yet  the  bank  has  not  maiae  any 
default.  By  the  cok)nial  statute,  the  Companies  Act 
of  1892  of  the  Colony  of  Victoria,  a  scheme  of 
arrangement,  when  accepted  in  accordance  with  the 
provisions  of  the  statute,  is  binding  on  all  the 
creditors.  It  is,  therefore,  a  satisfaction  of  their 
original  debts.  If  the  plaintiff  had  in  fact  agreed 
to  accept,  and  had  accepted,  the  benefit  of  the  scheme 
in  satisfaction  of  the  original  debt  due  to  her  from 
the  bank,  that  would  have  been  an  accord  and  satis- 
faction. And  the  effect  oi  the  statute  is  that  she 
must  be  taken  to  have  so  agreed.  The  acceptance 
by  the  plfuntiff  of  the  benefit  of  the  scheme  is 
equivalent  to  payment ;  and,  therefore,  the  defend- 
ants, who  are  in  the  position  of  sureties,  are  dis- 
charged. 

Channdl,  Q,C,,  and  A.  J,  Waiter,  for  the  plaintiff. 

The  following  cases  were  cited: — In  re  London 
Chartered  Bank  of  AuetraJia,  ante,  p.  14 ;  In  re  Jacobs, 
23  W.  R.  261,  L.  R.  10  Ch.  App.  211 ;  In  re  Fothergill, 
46  L.  J.  Bkcy.  163. 

Lord  EsHEB,  M.R. — I  think  that  this  is  a  clear 
case.  An  attempt  has  been  made  to  lead  us  into  a 
discussion  on  the  law  of  bankruptcy ;  but  the  law  of 
bankruptcy  has  nothiiig  to  do  with  the  present  ques- 
tion. We  were  also  invited  to  enter  into  the  con- 
sideration of  the  law  of  guarantee ;  but  this  is  not  a 
case  of  a  contract  between  guarantor  and  guarantee. 
It  is  a  case  of  a  contract  of  insurance.  The  defend- 
ants are  a  company  who  by  their  constitution  have 
no  power  to  enter  into  contracts  of  guarantee  other- 
wise than  by  issuing  policies  of  insurance.  They 
exist  as  a  company  for  the  purpose  of  making  insur- 
ances, and  thev  carry  out  that  purpose  by  issuing 
policies.  The  document  now  sued  upon  is  expressed 
to  be  **this  policy  of  insurance.^'  The  defendants, 
therefore,  are  underwriters,  and  the  question  is  one 
of  insurance  law. 

Now  the  contract  of  an  underwriter  is  a  contract  to 
pay  money  in  a  certain  event.  This  policy  recites 
that  the  plaintiff  is  the  holder  of  a  deposit  receipt  for 
£1,000  01  the  Commercial  Bank  of  Australia,  bearing 
interest  at  £4  6s.  per  cent.,  and  declares  that  the 
defendant  companv  will  pay  the  plaintiff  such  princi- 
pal and  interest  if  the  bank  makes  default  in  paying 
the  same.  It  is  not  a  guarantee  that  the  bank 
will  be  able  to  pay,  but  it  is  a  positive  contract 
that,  if  the  bank  do  not  pay  on  the  specified  day, 
then  the  defendant  company  will  pay.  If  it  were 
not  for  the  rules  of  insurance  law,  the  plaintiff 
might,  on  the  bank  making  default,  first  recover 
the  amount  from  the  defendant  company,  and  then 
make  what  terms  she  could  with  the  bank.  But, 
the  defendant  company  beinf  underwriters,  the 
law  of  insurance  comes  in,  and  by  that  law,  if  an 


underwriter  has  to  par,  he  x>ayB  by  way  of  indemoitf , 
and  this  consequence  follows — that  if  the  assured  nvei 
anything  out  of  the  loss,  that  must  be  handed  over  to  tke 
underwriter,  otherwise  the  assured  would  be  morethm 
indemnified.  If  there  is  a  total  loss,  and  subeeqaentiy 
something  is  recovered  by  way  of  salvage,  the  under- 
writer first  pays  on  a  total  loss,  and  is  then  entitied 
to  the  salvage  so  recovered.  The  law  says  tiist  if 
the  assured  does  obtain  anything  which  diminiahn 
the  loss  he  must  account  for  it  to  the  underwiiier. 
Then  the  law  goes  further,  and  says  that  if  the 
assured  can  obtain  something  which  would  ^IwniiwA 
the  loss,  he  is  not  entitled  to  remain  inactive,  hot  ii 
bound  to  assist  the  underwriter  to  get  the  benefit 
of  that  diminution  of  the  loss.  If  in  the  pre- 
sent case  the  bank  had  out  of  mere  obstintcj 
refused  to  pay  the  plaintiff  when  the  money  be- 
came due,  she  woula  not  have  been  bound  to  briog 
an  action  against  the  bank.  The  very  object  of 
effisctin^  the  policy  was  to  save  her  from  thatbardso. 
On  the  bank  so  making  default  the  defendants  would 
have  immediately  been  bound  to  pay  under  the 
policy.  If  after  that  the  bank  had  acknowledged 
they  had  made  a  mistake,  and  had  then  paid  tbe 
money  to  the  plaintiff,  she  would  have  been  bomid  to 
acooimt  for  it  to  the  underwriters.  Or  if  it  had  beeo 
necessary  the  tmderwriters  would  have  been  entitled 
to  bring  an  action  against  the  bank  in  the  name  of 
the  assured.  It  is  sought  to  add  to  this  policy  some- 
thing which  is  not  in  it,  something  which  would 
make  the  steps  which  the  bank  have  taken  for  reoon- 
struction  a  bar  to  the  plaintiff's  right  to  sue  oo  it 
But  it  is  immaterial  to  consider  the  negotiatioiii 
which  have  taken  place  in  Australia  since  the  bank 
made  default  in  payment.  By  the  terms  of  the  policy 
the  defenduits  were  bound  to  pay  on  the  htak 
mftking  default,  though,  if  anything  can  now  be  got 
to  <^itnini>>i  the  loss,  the  underwriters  will  be  entitled 
to  have  it,  and  the  plaintiff  will  be  bound  not  to  pot 
any  lUfficulties  in  their  way.  That  would  be  so  by 
the  general  law  of  insurance,  and  it  is  made  still 
dearer  in  this  case  by  the  2nd  condition  indorsed  oo 
the  policy.  There  is,  therefore,  no  plausible  defense 
to  the  action,  and  I  think  the  Divisional  Court  wen 
right  in  saying  that  the  plaintiff  was  enticed  to 
judgment. 
LoFES,  L.  J.— I  am  entirely  of  the  same  opinioo. 

Kat,  L.  J. — I  also  have  come  to  the  same  oonchukn. 
In  my  opinion,  it  does  not  matter  whether  this  pohcf 
is  treated  as  a  contract  of  guarantee  or  indemiiitf . 
The  plaintiff  deposited  money  with  a  bank,  to  be 
repaid  at  a  certoin  time,  and  then  effected  tlui 
insurance  with  the  defendants,  who  contracted  tkst  if 
the  bank  should  m^e  default  in  repayment,  theo 
they  would  pay  the  amount  to  the  plaintiff.  TIm 
bank  did  not  pay  when  tbe  time  arrived,  and  noUiiD| 
had  happened  to  destroy  the  debt.  The  plaintm 
thereupon  sued  the  defendants.  Suppose  that  tkii 
was  a  contract  of  g^uarantee ;  even  then,  if  a  default 
did  occur  on  the  pa^  of  the  bank,  the  plaintiff's  tigte 
to  recover  against  the  surety  is  dear,  and  there  is  bo 
answer  to  the  claim  on  this  policy.  It  appears  tbal 
the  bank  has  entered  into  negotiations  forliqaidatioA. 
and  that  a  scheme  of  arrauffement  has  been  agreed 
upon,  which  is  binding  on  aU  the  creditors,  indudlAg 
the  plaintiff.  It  is  argued  that  this  amounts  to  «b 
accord  and  satisfaction.  But  I  think  that  that  argu- 
ment is  answered  Xsj  the  case  of  Slai/er  v.  lAmei.  ^ 
W.  B.  816,  L.  E.  8  Ex.  186. 

It  is,  however,  said  that  there  was  no  default,  bsosBii 
the  plaintiff  must  be  taken  to  have  known  that  by  tk 
statutes  in  force  in  the  colony  a  depositor  niight  be 
compdled  to  accept  payment  otherwise  than  in  m^ 
and  therefore  it  was  pcurt  of  the  contract  between  tke 
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fdaintiff  and  the  bank  that  she  would  acoept  payment 
athflr  in  caah  or  in  snoh  other  way  as  the  vote  of  the 
majority  of  the  creditors  might  compel  her  to  agree 
to.  It  is  suggested  that,  inasmiioh  as  this  was  one  of 
the  terms  of  Uie  contract,  the  bank  are  discharged  by 
tiie  scheme  of  airansement  which  has  been  agreed 
upon,  and  there  has  been  no  default.  But  assuming 
^at  the  contract  between  the  plaintiff  and  the  de- 
fendants was  a  contract  between  guarantor  and 
gnsnotee,  I  fail  to  see  how  the  allegation  that  a 
dehnlt  did  not  occur  at  the  time  specified  for  payment 
am  be  supported  by  reference  to  t^e  discharge  of  the 
bank  in  consequence  of  liquidation  proceedings  which 
took  place  afterwards.  I  think  that  no  defence  can 
arise  to  the  plaintiff's  daim,  and  that,  therefore,  the 
qypeal  fails  and  must  be  dismissed. 

Appeal  dimissed. 

Solicitors  for  the  plaintiff,  Beaumont,  Son,  &  Rigden, 

Solicitors  for  the  defendants.  Baker,  BUHcer,  &  Hawes. 


Bee.  6. 


From  Chan.  Div. 

(lindler,  A«  L.  Smith, 

and  DaTey,  LkJJ.) 

In  re  BvoKUE  (Dbobased). 
Williams  v.  Masson.  (a.) 

WUl—(kmitnuii<m—Annuii%e9 — "  Clear  of  all  deduc- 
Uofu  except  income  tax^* — Codicil — '*  Free  of  legacy 
duty  and  every  other  deduction.** 

A  testator,  by  hie  will,  gave  his  real  and  reeidua/ry 
penornd  eetate  to  trustees  upon  trust  (inter  alia)  to  pay 
artain  annuities^  including  one  to  the  plaintiff,  **aU  the 
tsid  annuities  to  be  paid  dear  of  all  deductions  whatso- 
tfer  esoept  income  tax '' ;  and,  by  a  codicil,  directed 
"that  every  legacy  and  other  interest  as  well  derivable 
under  my  will  or  any  codicil  thereto  shcUl  be  free  of 
l^Saey  duty  and  every  other  deduction,** 

Hdd  [reversing  the  order  of  North,  J.),  thai  the 
plaintiff*  s  annuity  wcu  payable  free  of  income  tax. 

Appeal  from  a  decision  of  North,  J. 

The  jjaintiff,  Alice  Temple  Williams,  the  wife  of 
Frederick  Sims  Williams,  was  one  of  the  children  of 
WiOiam  Boyd  Buckle,  a  brother  of  the  testator,  Henry 
Bockle. 

By  his  will,  dated  the  16th  of  February,  1877,  the 
testator  derised  and  bequeathed  all  his  i^  and  all 
\os  residuaiy  personal  estate  to  the  defendants  upon 
tnut  for  sale,  oonversion,  and  investment,  and  out  of 
Um  amiual  income  of  such  investment  to  pav  certain 
aoaiuties,  indading  an  annuity  to  a  child  (otner  than 
thepIaintifF)  of  the  testator's  brother,  W.  B.  Buckle; 
the  will  then  proceeded  as  follows : — "  And  to  such  of 
tbe  other  children  of  my  said  brother  William  Boyd 
BacUe" — i.e.,  including  the  plaintiff—**  as  and  when 
thejr  shall  re^ectively  attain  the  age  of  twenty-one 
yean  or  be  married^  an  annuity  of  £100  to  con- 
tipiie  payable  nntU  the  time  when,  under  the 
^Jrections  and  bequests  hereinafter  contained,  the 
legacies  or  shares  hereinafter  siven  to  them  res;peo- 
tiv)dy  will  become  payable,  ul  the  said  annuities 
(except  where  otherwise  directed)  to  be  paid  dear  of 
an  deductions  whatsoever  except  income  tax  by  equal 
half-yeariy  payments,  the  firsit  of  such  payments  to 
be  made  at  the  expiration  of  six  calendar  months 
from  the  date  of  my  decease  or  otiier  the  time  of 
tlieir  rsspeotively  becoming  payable." 

The  tmie  when,  under  the  directions  and  bequests 
tberonafter  contained,  the  legacies  and  shares  thereiu- 
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after  given  to  the  other  children  of  W.  B.  Buckle 
would  become  payable  had  not  yet  arisen,  and  as 
regarded  the  annuities  there  was  nothing  in  the  will 
contained  wherebv  they  were  directed  to  be  paid 
otherwise  than  clear  of  aU  deductions  whatsoever 
except  income  tax. 

The  testator  made  a  codicil  to  his  will,  dated  the 
4th  of  July,  1879,  not  material  to  the  purposes  of 
this  report  He  made  a  second  codicnl,  dated  the  8th 
of  February,  1882,  whereby  he  directed  as  follows : — 
*'  And  I  expressly  direct  that  every  legacy  and  other 
interest  as  well  derivable  under  my  will  or  any 
codicil  thereto  shall  be  free  of  legacy  duty  and  every 
other  deduction." 

The  testator  died  before  the  28th  of  November, 
1886,  and  his  will  and  codicils  were  duly  proved. 

The  plaintiff,  A.  T.  Williams,  then  A.  T.  Buckle, 
attainea  the  age  of  twenty-one  years  on  the  28th  of 
November,  1886,  and  was  married  to  F.  S.  Williams 
on  the  1st  of  August,  1889. 

Since  the  plaintiff  attained  the  age  of  twenhr-one 
years  the  trustees  of  the  testator's  will  had  uways 
paid  her  the  annuity  of  £100  in  full,  without  any 
deduction  on  account  of  income  tax  or  otherwise, 
but  now  threatened  to  deduct  income  tax  from  future 
payments  of  the  annuity,  and  also  to  deduct  from 
future  payments  a  sum  equAl  to  the  total  amount  of 
the  income  tax  upon  the  annuity  already  paid. 

On  the  21st  of  April,  1893,  the  plaintiff  commenced 
this  action  by  wav  of  originating  summons  against 
the  executors  and  trustees  of  the  will  and  codicil 
of  the  testator  and  Frederick  Ainger  Buckle,  an 
annuitant  under  the  will,  for  the  determination  of 
the  question  whether  or  not,  upon  the  true  construc- 
tion of  the  will  and  codicils,  the  annuities  by  the  will 
bequeathed  to  or  in  trust  for  the  plaintiff  and  other 
annuitants,  ought  to  be  paid  free  m>m  any  deduction 
in  respect  of  income  tax. 

On  the  5th  of  June  Nortli,  J.,  at  chambers,  made 
an  order  declaring  that  the  plaintiff's  annuity  was  not 
payable  free  from  income  tax. 

The  plaintiff  appealed. 

G.  P.  C  Launrence,  for  the  appellant,  referred  to 
Oleadhow  v.  Leetham,  31  W.  E.  269,  22  Gh.  D.  269, 
and  Turner  v.  Mvllineux,  9  W.  E.  252,  1  J.  &  H.  334. 

W,  B.  Cdttman,  for  the  respondents. 

LmDLET,  L.J. — ^We  are  aU  of  opinion  that  this 
appeal  is  well  founded.  If  the  testator  says  that 
income  tax  is  to  be  looked  upon  as  a  deduction,  there 
is  no  reason  why  it  should  not  be  treated  so.  In  his 
will  he  says  the  annuitants  are  to  be  paid  their 
annuities  free  *'  of  all  deductions  except  income  tax," 
and  in  his  codicil  that  they  are  to  be  *'  free  of  legacy 
duty  and  every  other  deduction."  In  my  opinion  he 
treated  income  tax  as  a  deduction  of  which  the 
annuitants  were  to  be  free.  The  case  is  governed,  if 
at  all,  by  Turner  v.  MuUineux  rather  than  by  Olead- 
how V.  Leetham,    The  appeal  must  be  allowed. 

A.  L.  Smith,  Xj.  J. — I  concur.  The  testator  treated 
income  tax  as  a  deduction. 

Davey,  L.  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors,  Hollame,  Sons,  Coward,  A  Hawkesley ; 
Marson  db  Son. 
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CJOUBT  OP  ApPSAXi. 


Allen  v.  Allbn  and  Bbll. 


COUBT  OF  ApPSAL. 


From  Prob.  Div.  &  Adm.  Div.  \ 
(lindl^,  A.  L.  Smith,  and    >  Bee.  13. 

Davey,  L.JJ.)  ) 

Allen  v.  Allen  and  Bell,  (a.) 

Divorce — Wife* a  cosU^ Registrar* $  report — Comparison 
of  respective  incomes  of  husband  and  wife — Discretion 
— Rules  and  Regulations  in  Divorce  and  Ma^monial 
Causes,  r.  158. 

Where  an  order  had  been  made  for  the  payment  to  the 
wife  of  aiimonyf  pendente  lite, 

Held,  under  such  circumstances,  that,  in  making  an 
order  under  rule  168  of  the  Rules  in  Divorce  and  Matri- 
menial  Causes,  which  required  the  husband  in  a  divorce 
suit  to  put  the  wife  in  funds  to  meet  costs,  the  registrar 
or  judge  does  not  act  upon  a  wrong  principle  in  taking 
into  consideration  a  comparison  of  the  respective  incomes 
of  the  husband  and  vnfe. 

Decision  of  Barnes,  J.,  affirmed. 

Appeal  from  a  decision  of  Barnes,  J. 

Actions  were  brought  by  a  husband  and  a  wife 
respectively  for  a  divorce.  The  actions  were  consoli- 
dated. 

On  the  17th  of  November,  1893,  the  registrar 
reported  that  the  income  of  the  husband  was  about 
£4,000  a  year,  and  the  separate  income  of  the  wife 
about  £280  a  year,  in  addition  to  which  she  was 
allowed  under  an  order  of  the  court  alimony  from  the 
husband  pendente  lite  at  the  rate  of  £500  a  year ;  the 
report  further  stated  that  the  wife's  costs  already 
amounted  (subject  to  taxation)  to  £318,  that  £90  had 
been  paid  to  her  in  respect  thereof,  and  that  probably 
further  costs  to  the  amount  of  about  £50  would  lie 
incurred  before  trial;  and  the  registrar  submitted 
that  the  husband  should  be  ordered  to  pay  the  costs 
incurred,  and  to  pay  into  court  or  give  security  for  a 
sum  sufficient  to  cover  future  costs. 

Rule  158  of  the  Bules  and  Begulations  in  Divorce 
and  Matrimonial  Causes  provides  that,  after  directions 
^ven  as  to  the  mcnle  of  hearing  or  trial  of  a  cause  or 
m  an  earlier  sta^e  of  a  cause  oy  order  of  the  judge 
ordinary  or  of  the  registrars  to  be  obtained  on  sum- 
mons, a  wife  who  is  a  petitioner  or  has  entered  an 
appearance  as  respondent  in  a  cause  mav  file  her  bill 
or  bills  of  costs  tor  taxation  as  against  her  husband, 
and  the  registrar  to  whom  such  bills  of  costs  are 
referred  for  taxation  shall,  when  directions  as  to  the 
mode  of  hearing  or  trial  have  been  given,  asc^*tain 
what  is  a  sufficient  sum  of  money  to  be  paid  into  the 
registry  or  what  is  a  sufficient  security  to  be  given  by 
the  husband  to  cover  the  costs  of  me  wife  of  and 
incidental  to  the  hearing  of  the  cause,  and  shall  there- 
upon issue  an  order  upon  the  husband  to  pay  or 
secure  the  said  sum  within  a  time  to  be  fixed  by  the 
registrar;  ** provided  that,  in  case  the  husband  ihould 
by  reason  of  the  wife  having  separate  property  or  for 
other  reasons  dispute  her  right  to  recover  any  costs 
pendii^  suit  against  him,  the  registrar  may  suspend 
the  order  to  pay  the  wife's  taxed  costs  or  to  pay  or 
secure  the  sum  ascertained  to  be  sufficient  to  cover  her 
costs  of  and  incidental  to  the  hearine  of  the  cause  for 
such  length  of  time  as  shall  seem  to  him  necessary  to 
enable  the  husband  to  obtain  the  decision  of  the 
court  as  to  his  liability." 

On  the  20th  of  November  Barnes,  J.,  made  an 
order  that  the  husband  should  pay  the  wife's  taxed 
costs  up  to  the  time  of  setting  down  the  cause  and 
should  pay  into  court  or  give  security  for  a  sufficient 
sum  to  cover  further  costs  of  and  incident  to  the 

Thenusband  appealed. 

(a.)  Reported  by  Abthub  Lawbenob,  Esq..  Bar- 
tister-at-Law. 


It  did  not  appear  in  the  registrar's  report,  but  it 
was  admitted,  that  the  capital  representing  the  wife's 
£280  per  annum  (which  capital  amounted  to  tboat 
£6,500)  belonged  to  the  wife  absolutely  for  ber 
separate  use. 

Lockwood,  Q,C,  and  Searle,  for  the  appeUani- 
Having  regard  to  rule  158,  the  registrar  acted  upon 
a  wrong  principle.  It  was  not  his  dutv  to  take  i 
comparison  of  uie  respective  incomes  of  the  hosbasd 
and  wife,  as  his  report  shows  he  did.  The  only 
question  which  he  ought  to  have  considered  was 
whether  the  wife's  separate  estate  was  sufficient  to 
pay  costs.  Where  a  wife  has  a  substantial  captal 
sum  at  her  disposal,  as  she  has  here,  it  is  contranf'  to 
principle  to  compare  the  relative  incomes.  If  the 
wife  has  separate  estate  at  all  it  is  sufficient  to  satiifj 
the  rule,  ami  the  husband  ought  not  to  be  ordoed 
to  pay. 

Lawson  Walton,  <^C.,  and  R.  H.  Fritchard,  for  the 
wife. — It  is  impossible  to  shut  out  a  comparison  of 
means  altogether.  The  ground  on  which  the  rale 
stands  is  de^t  with  in  Roberimm  v.  Robertson,  29  W.  B. 
880,  6  P.  D.  119;  Wilson  v.  Wilson,  2  Hagg.  Goo. 
204,  per  Sir  W.  Scott.  The  matter  is  oneof  disMoo, 
and  the  discretion  has  not  been  exeroiaed  wrongly 
in  such  a  way  as  to  justify  the  court  to  anteffere : 
D'Aguilar  v.  D*Aguilar,  1  Hagg.  Ecc.  788.  The  wife'i 
separate  estate  is  insufficient  to  justify  a  depMtie 
from  the  ordinary  practice  of  making  the  huabsad 
answerable  for  the  costs:  Carstairs  v.  OarsUUrSy  It 
W.  B.  1015,  3  Sw.  &  Tr.  538. 

Searle  in  reply. — L^^^^^^l-^^^*  ^»^*i  suggested  whetier 
the  order  appealed  from  was  not  one  from  which, 
under  the  Juaicature  Act,  no  appeal  would  lie.]   The 
cases  dted  against  the    appellant   are    cases   which    | 
have  reference  to  the  question  of  income.     Here  the 
wife  has  a  substantial  capital  sum  at  her  di^osil    | 
No  case  has  been  nor  can,  I  think,  be  cited  aipinst 
the  appellant's  contention  where  it  was  a  question  d    \ 
capital,  for  in  those  distant  days  no  Question  of  capital    i 
could  have  arisen  except  where  the  wife  was  not    I 
restrained  from  anticipation.  j 

LmDLET,  L.  J. — It  is  in  accordance  with  the  anal  i 
practice  of  the  Divorce  Court  that  the  husband 
should  put  the  wife  in  funds  sufficient  to  enaUe 
her  to  defend  herself  in  the  suit.  The  aj^ella^ 
grounds  his  appeal  on  the  fact  that  there  is,  at  it 
is  alleged,  no  occasion  for  him  to  do  so  in  this  case, 
because  the  wife  has  sufficient  property  of  her  owt 
to  enable  her  to  defend  herself  and  to  pay  the  ooeU. 
The  question  depends  on  the  rule  in  oivoroe  sod 
matrimonial  causes  to  which  we  have  been  referred, 
rule  158,  which  provides  as  follows : — [His  lonifhip 
read  the  early  part  of  the  rule.]  That  proraoc 
arose  out  of  tiie  old  practice,  by  which  the  hnsbaad 
had  to  put  the  wife  in  funds  to  defend  herself,  at  a 
time  aU  the  wife's  personal  property  went  to  ^ 
husband.  Then  there  is  a  proviso  as  follows :— {Ha 
lordship  read  the  proviso.]  It  is  obvious  that  the 
judge  must  have  a  discretion  in  the  matter.  I 
assume  that  the  present  case  is  not  one  which  oooei 
within  section  49  of  the  Judicature  Act,  ISTS^ead 
that  therefore  an  appeal  lies ;  still,  the  order  which  ii 
appealed  from  was  a  discretionary  order,  and  vn 
ought  not  to  interfere  with  it  unless  we  are  9tiiA& 
that  the  judge  has  gone  upon  a  wrong  princq^  «*' 
had  not  taken  into  consideration  matters  which  oagti 
to  have  been  considered. 

Mr.  Searle  contended  that  Barnes,  J.,  bad  gov 
wrong  in  the  principle  upon  which  he  acted.  H  tb 
judge  has  been  wrong  in  regarding  the  oompan&TE 
incomes  of  the  husband  and  the  wife,  the  ceat< 
might  interfere  in  the  matter;  but  I  do  not  thiik  k 
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has  been  wrong.  The  more  I  consider  the  case  the 
more  I  am  mclined  to  oonsider  he  was  right,  and  for 
this  reason :  An  alimony  order  at  the  rate  of  £500  a 
year  has  been  made  :  if  we  now  were  to  interfere 
with  the  order  appealed  from  as  to  costs  we  should 
be  also  interfering,  indirectly,  with  the  effect  of  the 
alimony  order ;  the  making  of  that  order  did 
properly  depend  upon  the  comparative  rdations  of 
the  respective  incomes  of  the  hushand  and  the  wife, 
and  if  the  order  appealed  from  cannot,  as  it  seems  to 
me  it  cannot,  be  altered  without  at  the  same  time 
practicaUy  interfering  with  the  alimony  order,  I 
think  it  must  have  been  right  for  the  judge  in 
making  the  order  as  to  costs  to  consider  the  com- 
parative incomes  of  the  husband  and  the  wife.  In 
my  opinion,  therefore,  Barnes,  J.,  did  not  go  wrong 
in  principle,  and  the  appeal  must  be  dismismd. 

A  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
torn  to  the  rule  in  question  and  on  looking  at  it  I 
think  that  it  will  be  dear,  at  any  rate,  that  Barnes, 
Jm  did  not  act  upon  a  wrong  principle.  Where  the 
role  speaks  of  the  wife  having  "  separate  property," 
I  think  yon  must  read  it  as  if  it  spoke  of  **  suMcient 
separate  property,"  although  Mr.  Searle  argues  that 
if  the  wife  has  separate  property  at  all  me  order 
ouinot  be  made,  but  I  do  not  agree  with  that  conten- 
tion. If  we  were  to  interfere  with  what  Barnes,  J., 
has  done,  it  would  result  in  this,  that  the  alimony 
ordff  wrould  be  entrenched  upon.  I  think  that  what 
the  judge  did  was  well  within  his  jurisdiction,  and  in 
my  opinion  he  did  not  go  wrong  in  principle,  and  I 
agree  ihat  the  appeal  should  be  ^smissed. 

Davbt,  L.J. — Whether  Barnes,  J.,  was  or  was  not 
viae  in  the  way  he  exercised  his  discretion,  I  am 
d  opinion  that  it  is  not  a  case  in  which  we  ought  to 
pterfere.  A  comparative  estimate  of  the  respective 
incomes  of  the  parties  seems  to  me  to  be  very  material 
lor  two  reasons — firstly,  because  the  wife  of  a  man 
hsnog  an  income  of  £4,000  a  year  would  have  to 
consider  her  capability  to  incur  coste  from  a  different 
point  of  view  from  that  of  one  otherwise  situated ; 
•od,  secondly,  beouBse  wy  interference  with  this  order 
would  dialocate  the  basis  upon  which  the  alimony 
^f^  was  granted.    I  think  the  appeal  should  be 


Appeal  dismissed. 

flolicitors,  J.  B.  Roberts,  for  G,  J.  Simpson,  Shef- 
fidd;  F.  A.  K.  DoyU. 


i^ig^  Otoutt  of  lfu0tice. 

Chan.Div.  I  t^       ,« 

Chitty,J.  /  ^««-  13. 

/»  rt  SUDKLEY    AHD    BaINES    &    C0.*8    CONTRACT. 

In  rt  Same  awd  Illustrated  London  News 

CONTRACT,  (a.) 
^»W—  Power  of  sale — Duration — Perpetuities — InJtention 
of  testator^ 

His  a  question  of  intention  whether  a  power  of  sale  of 
rml  estate  given  to  trustees  of  a  deed  or  will  can  be  exer- 
oied  hf  them  after  the  beneficial  interest  in  fee  has  vested 
obiolutely;  and  the  court  has  to  look  through  the  instru- 
^^^  to  ascertain  whether  auch  an  intention  is  manifested. 

Where  an  intention  is  shown  that  the  power  should  be 
txercisedfor  the  purposes  of  division  of  the  estate  among 

(«.)  Beported  by  J.  F.  Waley,  Es'^.,  Borrist^T-at- 
Law. 


the  persons  absolutely  entitled,  the  power  does  not  deter^ 
miiie  on  the  death  of  the  last  tenant  for  life,  but  remains 
exercisable  for  a  reasonable  time  afterwards  for  thai 
purpose,  and,  being  so  exercisoihle,  does  not  infringe  the 
rule  against  perpetuities. 

Dictum  of  Jessel,  M.E.,  in  Peters  v»  Lewes  and  East 
Grinstead  BaQway  Co.,  29  W.  E,  874,  18  Ch.  D.  429, 
adopted. 

Summons. 

By  his  will,  dated  the  31st  of  January,  1874, 
Algernon  Gray  Tollemache  gave  his  residuary  real 
and  personal  estate  upon  trust  to  pay  the  income 
to  his  brother  Frederick  for  life,  and  after  his  death 
to  the  testator's  wife  and  his  two  sisters,  and  to 
the  survivors  and  survivor  of  them,  during  their 
joint  lives,  and  the  lives  and  life  of  the  survivors 
and  survivor  of  them  for  their  or  her  own  use; 
and  after  the  death  of  such  survivor  the  testator 
gave  one-half  of  his  said  residuary  estate  to  his  said 
brother  Frederick,  and  in  the  event  of  Frederick 
predeceasing  him  directed  that  that  half  should  go 
as  part  of  Frederick's  estate,  as  if  he  had  survived 
the  testator.  Then  followed  an  alternative  gift  of 
the  same  half,  in  case  the  last-named  gift  should 
not  be  according  to  law,  to  Frederick's  only  child, 
Ada,  for  life,  and  at  her  death,  or  in  case  she 
should  have  died  before  the  testator,  to  be  divided 
equally  share  and  share  alike  between  her  children 
attainmg  twenty-one  or,  if  daughters,  marrying, 
except  her  eldest  son.  As  to  the  other  half  of  his 
said  residuary  estate,  tLe  testator,  *'  dividing  the  said 
half  into  two  equal  shares,"  gave  one  such  share  to 
his  brother  Hugh,  and,  in  the  event  of  Hugh  pre- 
deceasing him,  to  all  Hugh's  children  equally  share 
and  share  alike,  excepting  his  eldest  son  Balph,  and 
thQ  other  such  share  equally  to  be  divided  share  and 
share  alike  between  the  testator's  niece  O.  and  such 
of  sixteen  other  relatives  of  his  as  should  attain 
twentv-one  or,  if  females,  marry,  and  their  children. 
And  there  was  a  declaration  that  the  several  persons 
eventually  entitled  under  the  testator's  will  to  his 
said  residuary  estate  were  to  take  and  hold  as  tenants 
in  common,  and  not  as  joint  tenants. 

And  the  testator  authorized  his  trustees  to  sell, 
either  by  public  auction  or  private  contract,  at  such 
times  for  such  prices  and  on  such  terms  and  condi- 
tions as  they  should  think  fit,  all  or  any  portion  of 
his  residuary  real  estate,  and  for  that  purpose  he 
directed  them  to  convey  the  same  by  deed  to  any 
purchaser  or  purchasers  thereof.  Then  followed  the 
usual  declaration  that  the  trustees'  ^ecdpt  should  be 
a  sufficient  discharge  to  purchasers.  The  will  also 
contained  a  power  to  the  trustees  to  lease,  with  the 
consent  of  the  testator's  wife  as  to  realty  thereby 
devised  to  her  for  life. 

The  testator  made  six  codicils  to  his  said  will, 
three  of  which  are  not  material  for  this  report. 

By  the  second  codicil  to  his  said  will,  dated  the  4th 
of  May,  1874,  the  testator  revoked  the  gift  of  the  last 
named  quarter  share  of  his  said  residuary  estate  as  to 
one  person  therein  named,  and  bequeathed  his  share 
to  the  other  legatees  under  the  same  gift,  to  be  divided 
between  them  share  and  share  alike. 

By  the  fourth  codicil  to  his  said  will,  dated  the  2nd 
of  May,  1879,  the  said  testator  revoked  a  specific 
devise  to  his  wife,  contained  in  his  said  will,  of  his 
freehold  houses  and  premises  in  the  Strand,  London, 
the  subject-matter  of  the  present  application,  without 
otherwise  disposing  of  the  same  premises. 

By  the  fifth  codicil  to  his  said  will,  dated  the 
29th  of  November,  1889,  the  testator  revoked  the 
bec|uest  aforesaid  of  a  quarter  share  of  his  said 
residuary  estate  in  favour  of  his  brother  Hugh  and 
his  children,  and  gave   the  same  to  his  wife,  and 
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appointed  Baron  Sudeley  and  J.  A.  Bertram  to  be 
the  executors  and  tnutees  of  bis  said  will. 

Tbe  testator  died  on  the  16th  of  January,  1892, 
having  survived  both  the  sisters  to  whom  he  gave  life 
interests  jointly  with  his  wife  in  his  said  residuary 
estate  as  afoisaid. 

The  testator's  brother  Frederick  predeceased  him, 
having  by  his  will  devised  his  real  estate  to  certain 
persons  upon  trust  for  sale. 

The  testator's  widow  died  on  the  loth  of  April, 
1893. 

The  residuary  property  exceeded  £1,000,000  ster- 
ling in  value,  of  which  the  realty  in  England  repre- 
sented about  £70,000. 

In  July,  1893,  the  testator's  real  estate  in  the 
Strand,  London,  was  ofPered  for  sale  by  auction, 
subject  to  certain  rent-charges  and  to  certain  particu- 
lars and  conditions  of  sale,  containing  all  the  usual 
provisions  in  such  cases.  The  sale  was  stated  in  the 
particulars  to  be  by  order  of  the  executors  and 
trustees  of  the  will,  and  the  conditions  provided  that 
upon  the  completion  of  the  purchase,  the  vendors, 
wno  were  described  as  trustees,  should  execute  to  the 
purchasers  proper  assurances  in  accordance  with  the 
said  conditions. 

The  Illustrated  London  News  and  Baines  &  Co. 
were  purchasers  at  the  auction,  and  abstracts  of  the 
Tenders'  title  to  the  premises  respectively  purchased 
by  them  were  duly  delivered  to  the  solicitors  of  the 
respective  purchasers.  A  question  subsequently  arose 
thereon  whether  the  power  of  sale  in  the  will  had  not 
expired  prior  to  the  auction  by  reason  of  the  estate 
to  which  it  applied  having  become  absolutely  vested 
in  the  beneficiaries  in  fee  simple. 

On  the  vendors'  solicitor  refusing  to  furnish  a 
further  abstract  showing  the  beneficial  title  to  the 
property,  Baines  &  Co.  took  out  a  summons  for  a 
declEu^tion  that  the  vendors,  as  executors  and  trus- 
tees of  the  said  will,  had,  at  the  date  of  the  contract 
for  sale  and  of  the  summons,  no  subsisting  power  to 
sell  the  hereditaments  comprised  in  such  contract, 
and  that  a  good  title  to  the  same  had  not  been  shown, 
and  for  an  order  for  the  vendors  to  return  to  the  pur- 
chasers their  deposit  with  interest,  and  to  pay  to  the 
purchasers  their  costs  of  the  investigation  of  tide  and 
application  to  the  court. 

This  summons  and  a  similar  application  on  the  part 
of  the  Illustrated  London  News  were  adjourned  mto 
court,  and  came  on  for  hearing  together. 

Farwell,  Q.C,  and  F,  L,  WrigM,  for  the  purchasers 
in  the  first  summons. — In  no  case  has  a  power  like 
this,  the  duration  of  which  is  unlimited  in  terms,  been 
held  good,  except  where,  on  the  construction  of  the 
whole  instrument,  it  could  only  be  exercised  within 
the  legal  period.  That  is  not  so  here.  The  observa- 
tions of  Jessel,  M.B.,  in  Peters  y.  Lewes  and  East 
Qrindead  Railway  Co.,  29  W.  R.  874,  18  Ch.  D.  429, 
are  mere  dicta,  and  ouffht  not  to  be  followed.  But 
even  if  the  power  could  have  been  exerdsed  during 
the  life  estates,  it  could  not  be  exercised  after  the 
dropping  of  the  last  life,  when  the  settlement  came  to 
an  end. 

They  also  referred  to  Moioer  v.  Orr,  7  Ha.  473 ; 
LanUbery  v.  Collier^  4  W.  B.  826.  2  E.  &  J.  709 ; 
In  re  C^iofCs  Trustees  and  School  Board  for  London, 
30  W.  B.  610,  19  Ch.  D.  624  ;  In  re  Abbott,  Peacock  v. 
Frigout,  41  W.  B,  154  [1893]  1  Ch.  54 ;  and  Qoodier 
y.  Edmunds,  [1893]  3  Ch.  455. 

FarweU,  Q.C.,  and  Whiteway,  for  the  purchasers  in 
the  second  summons. 

SefUm  Strickland  (Byrne,  Q.C,  with  him),  for  the 
vendors. — ^There  was  no  power  to  divide  in  specie  here, 
therefore  an  intention  that  the  power  of  sale  should 


be  exercised  for  the  purpose?  of  division  miut  be 
inferred  under  the  circumstances.  The  duration  of  t 
power  like  this  is  limited  to  what  is  required  for  the 
purposes  of  the  settlement,  and  the  power  is  vaH 
within  the  rule  against  perpetuities  auring  livei  in 
being  and  a  reasonable  time  afterwards  where  tnu- 
tees are  to  divide  the  property :  Peters  t.  Lewet  aM 
East  Orinstead  Railway  Co,,  per  Jessel,  M.R.  In 
In  re  Tweedie  and  Miles,  33  W.  B.  133,  27  Ch.  D. 
315,  an  absolute  trust  for  sale  after  the  death  of  tbe 
tenant  for  life  was  held  good. 

FarweU,  Q,C.,  replied. 

Chitty,  J. — ^The  purchasers  object  to  tbe  vendon' 
title  on  the  ground  that  the  power  of  sale  in  tbe 
testator's  will  was  no  longer  subsisting  at  the  time  of 
the  sale.  [BKs  lordship  read  the  powffl*,  whidi  is  set 
out  above.  J  In  regard  to  one  point  raised  I  am  of 
opinion  that  the  words  in  the  power  directing  tbe 
trustees  to  convey  are  sufficient  to  show  the  testator's 
intention  that  the  legal  estate  in  fee  should  pus  to 
the  trustees.  The  trustees  are  to  sell  '*  at  such  timei 
as  thev  should  think  fit,"  and  the  wiU  contains  no 
other  limitation  of  the  period  for  the  exercise  of  the 
power. 

Now,  whether  a  power  is  contained  in  a  deed  or  a 
will,  where  there  is  no  express  limit  of  time  to  shov 
that  the  power  must  be  exercised  within  the  period 
limited  by  the  law  against  perpetuities,  the  law 
appears  as  laid  down  by  Lantsbery  v.  Collier  and  other 
cases  to  be  settled  thus  :  these  unlimited  powan 
can  be  exercised  only  while  the  purposes  of  the  settle- 
ment remain  unexhausted. 

In  the  familiar  example  of  a  strict  settlement  con- 
taining a  succession  oi  estates  for  life  ending  with 
limitations  in  tail  the  power  of  sale  is  supported  on 
the  ground  that  the  tenant  in  tail  in  possession  csa 
bar  such  a  power.  In  other  cases  the  rule  which  I 
have  stated  nas  to  be  applied,  and  the  function  of  tbe 
court  is  to  look  through  the  instrument  to  see  if  the 
purooses  are  exhausted. 

Where  there  is  no  estate  tail  the  intention  generally 
is  that,  where  the  estate  is  vested  beneficially  in  some 
person  or  persons  in  fee,  the  power  is  to  be  no  loiter 
exercisable  against  such  persons;  but  the  qoestum 
is  one  of  intention.  The  court  looks  through  the 
instrument,  and  so  comes  to  the  conclusion  whether 
the  purposes  are  or  are  not  exhausted. 

The  Court  of  Appeal  in  Pdters  v.  Lewes  and  East 
Orinstead  Railway  Co,  had  before  them  a  will  where 
trustees  took  the  legal  estate  in  trust  for  the  testatof^i 
wife  for  life,  and  aner  her  death  to  assure  to  his  tvo 
daughters  with  a  gift  over  in  favour  of  their  issue  in 
events  which  did  not  happen.  There  was  a  power  cd 
sale  ^ven  to  the  trustees  for  the  express  porpose  of 
division.  Jessel,  M.B.,  expressed  his  opinion  that  the 
power  did  not  determine  on  the  death  of  the  tenant 
for  Hfe,  but  was  exercisable  for  a  rea8onai>le  tiae 
afterwards  for  the  purpose  of  division.  He  relencd 
to  the  practice  of  conveyancers  to  frame  powers  d 
sale  in  general  terms,  and  said  that  the  oomts  had 
decided  that  the  powers,  although  framed  in  gei^al 
terms,  were  limited  by  the  nature  of  the  linritstiQtf 
contained  in  the  settlement  or  will,  so  that  when  the 
absolute  interests  came  into  existence  the  powers  were 
considered  to  be  at  an  end.  '*  That  is  the  dcxstriae,*' 
he  continued,  **  which  is  laid  down  not  only  ia 
Lantsbery  y.  Collier  but  in  a  long  line  of  caees.  fivt 
that  does  not  appear  to  me  to  have  any  appUoatiaB  to 
a  case  where  the  power  is  to  take  effsot  on  the  oooib^ 
into  existence  of  the  absolute  limitations.  .  .  . 
Suppose,  for  instance,  a  man  having  a  doaen  ohildreB 
gives  his  real  and  personal  estate  to  trustees  i|kib 
&ust  to  divide  amongst  his  twelve  children,  and  §ae 
the  purpose  of  making  the  division  he  empowsn  the 
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i  to  sell.  That  ii  not,  in  my  opinion,  an  invalid 
power.  The  trusteee  are  bound  to  make  a  division 
within  a  reasonable  time.  .  .  .  Therefore  the 
power  of  sale  is  also  limited  in  the  nature  of  the  case  to 
a  reasonable  time,  and  no  one  would  say  that  twenty- 
one  years  was  a  reasonable  time.  Therefore  it  appears 
to  me  that  the  power  would  be  valid.  Does  it  make 
any  difierenoe  if  there  is  a  preceding  life  estate  ?  If 
the  limitation  is  to  a  person  for  life,  and  after  the 
death  of  the  tenant  for  life  upon  trust  to  divide 
amongst  my  twelve  children  with  power  for  the 
poipose  of  diviaion  to  sell,  why  should  that  be  void  ? 
If  a  limit  of  twenty-one  years  is  too  long  for  a 
reasonable  period  in  one  case,  it  is  too  long  in  the 
other.  In  the  same  way  it  appears  to  me  the  power 
wodd  be  valid,  having  regard  to  the  nature  of  the 
settlement,  and  not  the  less  because  all  the  children 
BUffht  have  attained  the  age  of  twenty-one  years.' ' 

Jessel,  M.B.,  makes  the  pertinent  observation, 
where  the  power  is  for  the  purpose  of  division,  that 
it  is  more  convenient  to  make  a  division  by  selling 
the  pnnterty  and  dividing  the  money  than  by  allotting 
nndnided  sharee.  This  is  particularly  applicable  where 
there  are  numerous  persons,  and  the  only  other  mode 
of  obtaining  a  sale  would  be  under  the  Partition  Acts. 
Brett  and  Cotton,  L.JJ.,  refrained  from  ezpressine 
any  opinion  on  this  point,  as  the  purchasers'  oounsd 
pointed  out ;  and  they  were  justined  in  calling  this 
part  of  Jessel,  M.B.'s  judgment  a  dictum.  But  I  see 
no  reason  to  think  it  incorrect  or  contrary  to  prior 
aothoiities. 

Jn  In  re  Cotton's  Trustees  and  the  School  Board  for 
London  Pry,  J.,  had  before  him  the  case  of  a  power 
of  nle  conferred  on  trustees,  limited  however  as  to  its 
exercise  in  express  terms  to  a  period  within  the  time 
aDowed  by  the  law  against  perpetuities,  and  the 
qnestion  was  whether  the  power  was  still  exercisable, 
thoogh  the  property  had  absolutely  vested  in  persons 
tui  parts.  He  treated  the  question  as  one  of  intention 
op  the  part  of  the  testator,  and  examined  the  limita- 
tioDB  and  trusts  contained  in  the  will  for  the  purpose 
of  seeing  whether  the  intention  was  sufficiently  mani- 
fested. It  is  noteworthy  that  there  was  no  express 
diiedion  that  the  power  was  to  be  exercised  for  the 
purpose  of  division,  but  Frjr,  J.,  drew  from  the  rest  of 
the  instrument  the  intention  that  the  power  was  in- 
tended to  be  exercised  notwithstanding  the  absolute 
▼esting  of  the  beneficial  shares. 

1!he  result  of  these  two  cases,  and  particularly  of 
^  second  one,  is  that  I  have  to  examine  the  other 
parts  of  the  instrument  to  discover  whether  they 
raffidently  show  that  the  power  here  is  intended  to 
he  exercised  after  the  determination  of  the  life  estates 
kf  the  purpose  of  division. 

The  persons  entitled  to  tiie  residue  are  some  twenty 
in  number,  and  as  to  one- fourth  part  of  it  the  division 
(actual  or  notional)  will  be  amongst  sixteen  persons 
in  seventeen  shares.  [His  lordship  then  went  tnrough 
the  testator's  will,  and  proceeded : — ] 

Wends  of  division  are  often  found  in  wills,  and 
generally  as  regards  real  estate  the  division  is  a 
notional  division,  and  they  mean  no  more  than  that 
the  benefidaries  take  as  tenants  in  common  in  un- 
dirided  shares.  There  is  something  uncommon  in 
the  words  of  imperative  division  used  here,  and,  taken 
with  the  other  expressions  directed  to  division  in  the 
vin,  they  point  to  actual  division.  The  trustees  had 
00  power  of  allotment  and  could  not  make  any 
•ttoteient  to  satisfy  the  claims  of  those  who  took  the 
■hares  into  which  tiie  residue  was  divided. 

Ihe  result,  therefore,  is  that  there  was  contemplated 
I7  the  testator,  as  appears  on  the  face  of  the  will,  a 
^ittobution  of  the  property,  and  that  among  some 
twenty  people,  no  less,  and  in  the  event,  that  will  be 
in  ttnaufraction*.    Then  the  power  is  to  be  exercised 


at  such  times  as  the  trustees  think  fit.  I  am  accord- 
ingly justified  in  holding  that  there  was  an  intention 
that  this  power  should  exist  for  the  purpose  of  dis- 
tribution among  the  objects  of  the  testator's 
bounty. 

The  power,  then,  does  not  violate  the  rule  against 
perpetmties.  It  must  be  exercised  within  a  reasonable 
time  after  the  determination  of  the  life  estates.  It  was 
admitted  that  it  could  have  been  exercised  during 
their  continuance.  The  time  in  this  case  is  reasonable 
within  the  dictum  of  Jessel,  M.B.,  in  'Peter's  case^  and 
there  is  no  difficulty  here  like  that  in  Tweedie's  case. 
The  result,  therefore,  is  that  I  think  that  the  power  of 
sale  was  and  is  subsisting. 

Summons  dismissed. 

Solicitor  for  the  vendors,  J,  A.  Bertram, 

Solicitor  for  Baines  &  Co.,  L.  BasU  Thomas, 

Solicitors  for  the  Illustrated  London  News,  Maddi^ 
sons. 


Chan.  Div. 
North 


Div.) 
,J.  j 


Dec.  6. 


In  re  Hbwbtt. 
Hewett  v.  Hallbtt.  (a.) 


Joint   tenancy  —  Severance  —  Covenant  to  settle  afler^ 
acquired  property. 

By  a  marriage  settlement  made  in  1880  tke  intended 
husband  and  wife  covenanted  to  settle  the  wife's  after- 
acquired  property.  Under  a  voluntary  settlement  executed 
in  1883  the  wife  took  a  share  of  personal  property  as 
joint  tenant, 

ffeldy  that  the  covenant  to  setUe  after-acquired  property 
severed  the  joint  tenancy  created  by  the  subsequent  setHe- 
ment. 

In  1880  Miss  M.  S.  Hewett  married  Mr.  W.  C. 
Hallett,  and  by  their  marriaee  settlement  of  that 
date  the  intended  husband  and  wife  covenanted  with 
the  trustees  **  that  if  the  said  M.  S.  Hewett  now  is, 
or  at  one  time  or  times  during  the  said  intended 
coverture  she,  or  the  said  W.  C.  Hallett  in  her  right, 
shall  at  any  time  and  from  one  source  become  enti- 
tled, by  descent,  devise,  bequest,  gift,  representation, 
purchase,  or  otherwise,  to  any  real  or  personal  pro- 
perty over  and  above  the  value  of  £300  or  upwards 
for  any  estate  or  interest  whatsoever  (excepting 
jewels,  &c.),  then  and  in  every  such  case  the  said 
W.  C.  Hallett  and  M.  S.  Hewett  and  all  other  neces- 
sary parties  shall,  at  the  cost  of  the  trust  estate,  as 
soon  as  circumstances  will  admit,  convey,  assign,  and 
assure  to  the  said  trustees  the  said  real  or  personal 
property  upon  trust  that  they  shall,  with  aU  conve- 
nient speed  and  in  such  manner  as  they  shall  think 
fit,"  convert  into  money  the  said  real  or  personal 
property  and  stand  possessed  of  the  proceeds  thereof 
upon  the  trusts  of  the  settlement. 

In  1883  Sir  Prescott  Hewett  executed  a  voluntary 
settlement  of  personal  property,  whereby  it  was 
declared  that,  subject  to  all  the  prior  trusts  and 
powers  therein  contained  (including  a  life  interest 
to  the  settlor,  and  upon  his  death  to  his  son,  Sir 
H.  Hewett,  as  therein  provided),  the  trustees  shoidd 
hold  the  premises  and  the  income  thereof  in  trust  for 
the  next  of  kin  of  the  said  Sir  Prescott. 

Sir  Prescott  died  in  June,  1891,  when  hh^  son,  Sir 
H.  Hewett,  and  his  two  daughters,  Mrs.  Hallett  and^ 
Miss  A«  S.  P.  Hewett,  were  found  to  be  entitled 
as   joint   tenants  under  the  ultimate  trust  to  Sir 

(a.)  Beported  by  C.  F.  Duncan,  Esq.,  BaxTister-at*- 
Law. 
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Prescott's  next  of  kin.  Sir  H.  Hewett  died  in  July, 
1891,  without  having  severed  lis  joint  tenancy, 
whereupon  the  ultimate  trust  to  the  next  of  kin  took 
effect. 

In  1891  Mrs.  Hallett  and  Miss  A.  S.  P.  Hewett 
executed  a  deed  wherein,  after  reciting  that  they 
were  desirous  of  severing  the  joint  tenancy,  if  any, 
subsisting  between  them,  it  was  witnessed  that,  for 
effeotuatu^  the  said  desire,  they,  acoording  to  their 
estates  and  interests  in  the  trust  funds  comprised  in 
the  settlement  of  1883  under  Uie  above-mentioned 
ultimate  trust,  respectively  assigned  all  their  shares 
(original  or  accrued)  in  the  said  trust  funds  to  trustees, 
to  hold  one  moiety  upon  trust  for  Mrs.  Hallett  and 
one  moiety  upon  trust  for  Miss  A.  S.  P.  Hewett. 

This  was  the  further  consideration  of  an  orinnating 
summons  taken  out  by  Mrs.  Hallett,  Miss  Hewett, 
and  the  trustees  of  the  marriage  settlement,  to  which 
the  trustees  of  the  voluntary  settlement  and  the  ad- 
ministrator of  the  estate  of  Sir  H.  Hewett  were  made 
defendants,  to  determine,  inter  alia,  whether  the 
loint  tenancy,  if  any,  subsisting  between  the  next  of 
kin  of  Sir  Prescott  under  the  alx>ve-mentioned  ulti- 
mate trust  was  severed  by  the  marriage  settlement  of 
1880. 

8.  Hall,  Q.a,  and  Bowden,  for  Miss  Hewett.— 
The  covenant  to  settle  after-acquired  property  in  the 
marriage  settlement  severed  Mrs.  HaUett's  thu^,  and 
Miss  Hewett  takes  Sir  H.  Hewett's  third  by  sur- 
vivorship. 

They  cited  Caldwdl  v.  Fdlowes,  18  W.  E.  486, 
L.  B.  9  Eq.  410;  Baillie  v.  Trehame,  29  W.  E.  729, 
17  Ch.  D.  388;  In  re  Butler's  Trusts,  36  W.  E.  817, 
38  Ch.  D.  286 ;  Bttmaby  v.  Equitable  Reversionary 
Interest  Society,  33  W.  E.  639,  28  Ch.  D.  416;  Broum 
V.  Baindle,  3  Ves.  jun.  256;  Holroyd  v.  Marshall,  11 
W.  E.  171,  10  H.  L.  191. 

Capron,ioT  Mrs.  Hallett. — ^The  covenant  does  not 
sever  the  joint  tenancy,  which  was  not  in  existence  at 
the  date  of  the  marriage  settlement.  This  case, 
therefore,  is  distinguisnable  from  Caldwell  v. 
Fellowes.  The  property  does  not  fit  tiie  trusts 
of  the  marriage  settlement:  Scholfield  v,  Spooner, 
32  W.  E.  910,  26  Ch.  D.  101  ;  In  re  Mac- 
ketizie*s  Settlement,  15  W.  E.  662,  L.  E.  2  Ch.  App. 
345 ;  In  re  Jackson's  Will,  28  W.  E.  209,  13  Ch.  D. 
189.  If  the  covenant  does  sever,  then,  under  the 
deed  of  1891,  Mrs.  Hallett  takes  a  moiety  of  two- 
thirds  of  the  property. 

Paice,  for  the  trustees  of  the  voluntary  settlement. 

8.  Hall,  Q.a,  in  reply.— The  deed  of  1891,  being 
only  intended  to  sever  a  joint  tamaoy  if  it  existed, 
does  not  operate. 

He  dted  Jenner  v.  Jenner,  14  W.  E.  305,  L.  E. 
I  E  |.  361 ;  Crompton  v.  Jarratt,  33  W.  E.  913,  30 
Ch.  D.  298. 

North,  J. — ^The  conclusion  I  have  come  to  is,  that 
the  covenant  to  settle  after-acquired  property  in  tlie 
marriage  settlement  has  the  effect  of  severing  the 
joint  tenancy,  although  there  was  no  such  interest 
existing  in  1880,  when  that  settlement  was  made. 
[SUs  lordship  then  read  the  covenant  above  set 
out,  and  remarked  that  the  words  were  ''shall" 
convey,  &c.,  and  not  **  will "  convey,  and  continued:] 
That  covenant  was  made  by  the  ddiberate  act  of  the 
parties  for  the  purpose  of  catching  any  property  in 
which  at  the  time  Mrs.  Hallett  luld  any  estate  or 
interest  whatever  not  being  within  the  excepted 
items,  and  also  ^  any  other  property  she  might  at  any 
time  acquire  during  the  continuance  of  the  coverture. 
Althougn  it  was  not  addressed  to  any  particular 
property,  because  the  particular  property  had  been 


dealt  with,  it  was  intended  to  catch  what  was  not 
present  to  the  minds  of  the  parties,  or  what  was  not, 
at  any  rate,  the  subject  of  the  settlement  at  the 
time,  and  also  everything  in  future,  whether  ex- 
pectant or  not,  whether  anticipated  or  not,  and  it 
would  apply  to  everthing  that  came  as  an  entire 
novelty  m>m  a  perfect  stranger  just  as  well  as  pro- 
perty  which  was  in  the  expectation  of  ike  parties  tt 
the  time  at  which  the  settlement  was  made. 

Then  what  happens  is  this.  Three  years  aft^-  tiiat 
marriage  settlement  a  voluntary  settlement  is  made 
by  Sir  Prescott  Hewett,  in  which  there  is  an 
ultimate  trust,  if  certain  prior  trusts  fail,  for  his  next 
of  kin.  That,  as  soon  as  that  settlement  was  exeoated 
did  give  a  contingent  interest,  no  doubt,  to  some 
estate,  to  any  person  who  might  be  entitled  noder 
those  words  to  succeed.  Of  course  it  could  not  be 
ascertained  that  these  parties  could  take  anything 
under  that,  because  it  was  the  next  of  kin  of  & 
Prescott  Hewett,  and  thev  would  have  to  be  ascer- 
tained at  the  time  at  which  he  died.  I  do  not,  ihae- 
fore,  W^ee  in  the  view  that  the  marriage  settlemeot 
did  a&ot  this  particular  property  at  the  time  at 
which  the  voluntary  settlement  was  made  in  1S8J. 
though,  no  doubt,  at  that  time  a  possibility  of 
succeeding  to  that  property  as  one  of  the  next  of  kin 
might  from  thenceforward  have  been  in  the  oontem- 
pJation  of  the  parties.  But  when  Sir  Prescott 
Hewett  died,  at  any  rate,  it  was  known  who  his  three 
next  of  kin  were,  and  those  were  persons  who  at  once 
had  an  immediate  interest.  I  do  not  mean  to  say  in 
possession,  but  they  had  a  dear  interest  in  the 
property,  although,  no  doubt,  it  might  be  a  voy 
remote  interest,  and  possibly  might  fail ;  but  there 
was  an  interest  and  estate  which  vested  in  the  next 
of  kin  at  that  time,  Mrs.  HaUett's  share  in  which, 
a<K)ording  to  my  view  of  the  covenant,  the  hosbsod 
and  wife  had  bound  themsolves  to  convey  and  asnire 
when  circumstances  should  permit. 

Then  the  only  question  is  whether  such  a  covenant 
has  the  effect  of  severing  the  joint  tenancy.  In  mj 
opinion  it  had,  and  I  unnk  me  case  comes  exactly 
within  Caldwell  v.  FeUowes,  I  quite  admit  that  the 
facts  were  somewhat  different  there ;  but  I  meao  it 
comes  within  the  principles  of  the  decision.  In  that 
case  the  settlement  contained  a  redtal  that  it  had 
been  ag^reed  to  settle  the  property  to  which  the  wife 
"  is  entitled  or  may  be  entitled,"  and  then  the  oove- 
nant  was  to  settle  all  the  estate  and  effects,  both 
real  and  personal,  of  which  the  wife  "  is  now  saoed 
or  possessed,  or  of  which  she  shall  hereafter  become 
sei^  or  possessed."  In  that  oase  thona  was  a  rever- 
sionary interest  fflristing  at  the  time  at  which  t^ 
settlement  was  made.  That,  of  course,  adnnis  a 
distinction  from  the  present  case,  but,  in  my  ofHrnaD, 
it  makes  no  difference  whatever  in  principle,  bacaaae 
the  covenant  there  was  intended  to  catch  what  the 
parties  did  not  know  of  at  the  time.  James,  L.  J. ,  who, 
as  Vice-Chancellor,  decided  that  case,  said:  "Each 
lady  was,  beyond  aU  question,  entitled  to  this  pto- 
peity  in  reversion  expectant  on  the  death  withoot 
issue  of  Sir  William  Abdy.  This  property  therefore 
faUs  within  the  literal  meaning  of  the  words  'is 
entitled.' "  In  the  present  case  there  was  property 
to  which  the  lady  did  become  entitled  during  hs 
coverture,  and,  therefore,  could  anything  prevent  it 
from  falling  within  the  literal  meaning  of  the  worda. 
**may  become  entitled  during  the  coverture**  ?  In 
my  opinion,  it  does  fall  within  these  words.  Then 
James,  L.  J. ,  says : — *  *  Is  there  anything  else  to  aay  tha« 
we  are  not  in  this  instance  to  take  the  literal  moaninf 
of  the  words  ?  The  mere  fact  that  she  redtea  oertsa 
specific  funds  but  does  not  recite  this  particalar  pn>- 
perty  is  not  sufficient  to  indicate  an  intention  Aat 
any  property  which  she  did  not  hax)pen  to  tliznk  ot 
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or  which  was  unknown  to  her,  should  not  be  included 
in  the  settlement.'*      Then  he  points  out  from  the 
words  used  that  it  was  the  intention  and  agreement 
of  all  parties  that  the  whole  of  the  property  should 
be  BO  settled.    What  property  ?    The  property  which 
oomes  within  the  soope  of  the  covenant,  whether  it  is 
property  which  the  wife  is  possessed  of  at  the  time, 
or  which  she  acquires  during  the  coverture.    Then  he 
ttyi:— '*If  that  be  so,  if,  upon  taJdng  the  whole 
inttrument  together,  it  appears  to  have  been  part  of 
the  agreement  and  intention  of  all  parties  that  the 
whole  of  the  property  should  be  settled  ccuiet  qutpstio" 
It  is  quite  dear  Uiat  Mrs.  Hallett's  interest  in  the 
joint  tenancy  comes  within  the  covenant  in  this  case. 
Then  the  next  point  is  whether,  if  it  is  included  in 
the  covenant,  the  covenant  does  operate  as  a  severance 
or  not    In  my  opinion  it  does,  because  it  is  ^uite 
dear  that  any  agreement  to  sever  made  by  a  joint 
tenant,  if  it  binds  the  parties  if  it  is  made  for  vtdue, 
is  just  as  good  as  if  the  intention  of  the  parties  ex- 
pressed in  the  agreement  had  actually  b^  carried 
out  by  a  conveyance  of  the  property.    There  are 
many  cases  in  the  books  in  which  an  agreement 
witlu>ut  an  actual  completion  of  the  assurance  has 
hem  held  to  bind  the  property ;  and  in  particular 
there  is  the  case  which  Mr.  Hall  referred  to,  of  Brawn 
▼.  Baindle,  which  seems    to  me  exactly  in  point. 
There  the  Master  of  the  Bolls  says  in  his  judgment : 
"A  covenant  by  a  joint  tenant  to  sell,  though  it 
doesn't  sever  the  joint  tenancy  at  law,  will  in  equity. 
I  have  always  understood  this  as  a  settled  point  and 
have  no  difficulty  upon  it"    In  my  opinion,  therefore, 
sn  agreement  to  sell  or  an  agreement  to  settle  has  just 
the  same  effect  as  if  it  had  been  completed  by  a  con- 
▼^r^noe  being  executed. 

Then,  on  the  other  point  suggested,  that  this 
proMrty  was  hardly  within  &e  scope  of  the 
•ettlement  because  the  purposes  to  which  the  pro- 
perty was  to  be  conveyed  to  be  held  under  the 
settlement  do  not  fit  it,  relying  upon  Bowen, 
LJ.'s  observations  in  Scholfield  v.  Spooner,  1  think 
that  ar^ment  is  answered  by  the  facts.  There 
is  no  difficulty  whatever  in  making  the  trusts  fit 
in,  as  the  Master  of  the  Bolls  pointed  out  in  the 
jadgmeot  he  gave  on  behalf  of  the  Court  of  Appeal 
m  Inrt  Jaxkwn,  I  think,  therefore,  that  point  does 
not  come  to  anything. 

The  result  is,  in  my  opinion,  the  settlement  made 
in  1880  did  operate  as  a  severance  of  this  pro- 
perty, at  any  rate  upon  the  death  of  Sir  Preecott 
Hewett  in  1891.  Therefore  at  that  time,  when 
the  next  of  kin  came  in  as  joint  tenants,  there 
was  an  agreement  which  immediately  after  the  pro- 
poty  vested  in  them  as  joint  tenants  had  the  effect 
of  severing  that  joint  tenancy.  The  result  will  be 
that,  Mrs.  Hallett  having  severed  her  share,  the  rest 
of  the  property  remained  subject  to  the  joint  tenancy 
3f  the  other  two,  and  upon  the  death  of  the  son 
without  severing  the  joint  tenancy  Miss  Hewett  then 
became  entitled  to  the  son's  share  as  w^  as  her  own, 
ind  she  became  solely  entitled  to  those  two-thirds. 

Then,  as  regards  &e  remaining  point,  wiUi  respect 
o  the  deed  of  1891,  that  is  a  deed  by  which  Mrs. 
lallett  and  Miss  Hewett  purport  to  sever  the  joint 
enancy;  they  desire  to  sever  the  joint  tenancy,  if 
ny,  and  then  they  proceed  to  convev ;  they  both  pur- 
•ort  to  convey  the  property,  they  **  being  some  of  the 
text  of  kin."  They  convey  what  they  can  convey  to 
rnstees  npon  trust  that  one  moiety  shall  belong  to 
Irs.  Hallett  (the  trusts  were  separate),  and  as  to  the 
^ler  moiety  for  Miss  Hewett.  I  do  not  see  my  way 
ut  of  that  deed  as  it  stands.  It  was  said  it  was  not 
itended  to  operate  for  this  purpose.  It  was  merely 
ttended  to  operate  to  sever  a  joint  tenancy  that  was 
Homed  to  enst,  and  not  intended  to  go  any  further. 


Whether  there  is  any  ground  for  setting  aside  the 
deed  as  having  done  what  was  not  within  the  object 
and  intention  of  the  parties  or  not  I  do  not  know, 
and  I  say  nothing  about  it ;  but  so  long  as  the  deed 
stands  it  seems  to  me  it  has  had  the  effect  of  passing 
all  that  Mrs.  Hallett  could  convey  by  it  and  all  that 
Miss  Hewett  could  by  it  in  terms' on  trust  as  to  one 
moiety  for  each  of  them ;  and  inasmuch  as  Miss 
Hewett  could,  according  to  my  view,  convey  the 
entire  two-thirds  of  the  property  to  trustees,  one-half 
thereof  is  to  be  held  for  her  and  the  other  half  for 
Mrs.  Hallett. 
Solicitors  for  the  parties,  Currey,  Holland,  <fc  Currey. 
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Kekewich,  J.  j  ^^'  ^^' 

In  re  Bawden. 
Bawden  v.  Cressi^ell.  (a.) 

Will — Legacy — Residue  —  Real  and  personal  eUate — 
"  Noi  ikhernnse  disposed  of* — Meaning  of. 

Where  a  testator^  after  giving  legadeSf  gave  and 
devised  all  his  real  and  personal  etiaie  not  otherwise 
disposed  of. 

Held,  thaJt  the  legates  were  payable  ovi  of  the  mixed 
fund  of  realty  and  personalty. 

Summons  to  vary. 

This  was  an  application  by  Cecilia  Bryan,  wife  of 
B.  Bryan,  a  legatee  under  the  will  of  the  testator,  to 
vary  the  chief  derk's  certificate,  by  which  it  had  been 
found  that  the  pecuniary  legacies  nven  bv  the  will 
of  the  testator  were  not  charged  on  his  residuary  real 
estate  by  striking  out  the  word  *'  not.'* 

The  testator  by  his  will,  after  certain  specific  gifts, 
bequeathed  several  legacies,  one  of  which  was  ffiven 
to  the  applicant,  and  Uie  residuaiy  gift  in  his  will  was 
in  the  following  words:  *'And  I  give,  devise,  tmd 
bequeath  aU  the  real  and  personal  estate  to  which  at 
my  death  I  shall  be  beneficially  entitled,  or  of  which 
at  my  death  I  shall  have  any  general  power  to  dispose 
beneficially  by  will,  and  not  otherwise  disposed  of, 
unto  8.  B.  Cresswell  for  his  own  use  and  benefit 
absolutely." 

Rensliaw,  Q,C.,  and  Whitaker,  for  the  summons. 
— **  Not  otherwise  disposed  of  **  means  residue,  and 
therefore  the  legacies  must  be  paid  out  of  the  mixed 
fund ;  OreviUe  v.  Browne,  7  W.  B.  673,  7  H.  L.  Gas. 
at  p.  697  ;  Hassel  v.  Hassel,  2  Dickens,  527 ;  Mirehouse 
V.  Scaife,  2  My.  &  Cr.  695,  707 ;  Smith  v.  Butler,  1 
Jo.  &  L.  at  p.  692 ;  Oreen  v.  Dunn,  3  W.  B.  277,  20 
Beav.  6 ;  Peacock  v.  Peacock,  13  W.  B.  516. 

Upjohn,  for  the  residuary  devisee,  cited  Oainsford  v. 
Dunn,  22  W.  B.  497,  9  L.  B.,  17  Eq.  405,  and  EUioU 
V.  Dearsley,  29  W.  B.  494,  16  Ch.  D.  322. 

Kekewich,  J. — In  order  to  ascertain  the  testator's 
meaninff*  using  ordinary  lang^uage,  one  has  to  be 
guided  by  two  rules.  One  is  of  the  first  importance 
in  the  construction  of  a  will,  and  the  other  goes  side 
by  side  with  it.  The  first  rule  is  that  expressed  bv 
many  judges,  notably  Lord  Wensleydale  m  Oreville 
V.  Browne,  and  again  recently  by  landley,  L.J.,  in 
In  re  Morgan,  Morgan  v.  Morgan,  where  he  says,  at 
the  top  of  p.  228  of  [1893]  3  Ch.,  (^  follows: 
'*  I  do  not  see  why,  if  we  can  teU  what  a  man  intends 
and  can  give  effect  to  his  intention  as  expressed,  we 
should  be  driven  out  of  it  by  other  cases  or  decisions 
in  other  cases.    I  always  protest  against  anything  of 

(a.)  Beported  by  Fbanois  T.  Duka,  Esq.,  Barrister* 
at-Law. 
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the  sort.  Many  years  ago  the  courts  slid  into  the 
bad  habit  of  deciding  one  will  by  the  previous 
decisions  upon  other  wills.  Of  course  there  are 
principles  of  law  which  are  to  be  applied  to  all  wills ; 
out  if  you  once  get  at  a  man's  intention,  and  there  is 
no  law  to  prevent  you  from  giving  it  effect,  effect 
ought  to  be  given  to  it." 

fiut  if  a  series  of  decisions  accepted  by  the  profes- 
sion establish  certain  words  as  meaning  certain  things, 
you  ^ve  effect  to  that  and  those  words  have  that 
meamng;  you  are  only  construing  according  to  the 
dictionary — viz.,  the  decided  cases.  Lord  Wensley- 
dale  says  in  Oreville  v.  Browne :  '*  If  a  long  course 
of  decisions  has  established  a  particular  meaning  as 
belonging  to  particular  words,  the  testator  must  be 
supposed  to  have  used  those  words  in  that  sense  and 
they  must  be  so  construed."  It  is  unnecessary  to 
inquire  what  his  language  mi^ht  mean,  because  the 
lan^^iage  he  has  used  has  been  mterpreted  by  judicial 
decision.  I  find  in  Oreville  v.  Browne  a  clear  and 
distinct  rule  which  has  been  the  basis  of  dedsion 
and  advice  ever  since  1859.  There  Lord  Campbell 
says,  7  H.  L.  Cas.,  at  p.  697 :  "  If  there  is  a  general 
gut  of  legacies,  and  iiien  the  testator  gives  tiie  rest 
and  residue  of  his  property,  real  and  personal,  the 
legacies  are  to  come  out  of  the  realty.  It  is  con- 
sidered that  the  whole  is  one  mass ;  that  part  of  that 
mass  is  represented  by  legacies,  and  tlmt  what  is 
afterwards  given  is  given  minus  what  has  been 
before  given,  and,  therefore,  given  subject  to  the 
prior  gift." 

A  general  rule  ought  not  to  be  frittered  away  by 
trifling  distinctions.  It  means  if  he  has  in  CTPect 
p^ven  the  rest  or  residue  in  such  a  way  that  he 
intended  the  whole  to  form  one  mass,  then  the 
legacies  come'  out  of  it.  Passages  have  been  cited  from 
the  judgments  of  two  eminent  judges  to  show  that 
words  equivalent  to  residue  ought  to  be  used.  In 
Oain^ford  v.  Dunn,  Jessel,  M.B.,  says,  referring  to  Chre- 
vilU  V.  Browne  and  simihtr  cases :  *'  Those  cases  were 
cases  of  a  gift  of  residue  of  real  and  personal  estate, 
but  the  result  of  the  cases  is  this :  tnat  where  you 
find  a  legacy  followed  by  a  sift  of  the  residue  of  real 
and  personiJ  estate,  the  word  residue  is  considered  to 
mean  that  out  of  which  something  ffiven  before  has 
been  taken,  and  the  result  is  to  m&e  the  residue  a 
mixed  fund  and  to  charge  the  legacies  proportionally 
and  rateably  upon  the  mixed  fund." 

I  do  not  understand  Jessel,  M.B.,  to  say  you  must 
have  the  word  residue.  I  thhik,  even  if  he  meant  you 
must  find  something  equivalent  to  residue,  that  that  is 
too  wide.  In  Elliott  v.  Dearsley  James,  L.  J.,  says : 
'*  Here  the  legacies  are,  no  doubt,  charged  on  the 
real  estate  by  force  of  the  word  residue."  I  think 
it  is  wresting  his  language  to  an  irrational  result  to 
say  you  must  have  the  word  residue.  I  should  have 
thought  the  gift  sufficient  without  the  further  words, 
and  I  think  the  legatee  could  only  take  what  was 
left  after  payment  of  the  legacies,  and  this  is  in 
thorough  accord  with  Grtville  v.  Browne,  but  I  need 
not  go  so  far.  In  Easeel  v.  H<u$el  the  words  used 
are  substantially  the  same  as  in  the  present  case,  and 
I  cannot  disting^h  between  them.  The  cases  of 
Mirehouae  v.  Scaife  and  Smith  v.  BuUer  have  dealt 
with  the  question,  and  in  both  Ha$$el  v.  Hctseel  was 
referred  to,  and  the  Lord  Chancellors  who  respec- 
tively decided  those  cases  approve  of  Hassel  v. 
Hasiel,  and  that  carries  me  the  whole  way.  In  my 
opinion  the  legatee  is  entitled  to  be  paid  out  of  the 
real  estate. 

Solicitors,  W,  W,  Commina,  for  H,  N,  Bryan, 
Hindley,  Lancaster ;  Beed  &  Beed, 
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BowEN  V.  Akbebson.  (a.) 
Landlord   and   tenant  —  Negligence  —  Premim  let  on 
weekly  tenancy — Liability  of  reversioner — DeUrmm- 
tion  of  weekly  tenancy — Ifotice. 

In  an  action  for  damages  against  the  landlord  of 
premises  let  on  a  weekly  tenant/  by  a  person  who  ki 
sustained  injuries  through  an  accident  which  took  pfaa 
on  the  premises,  it  is  a  question  for  the  jury  wh^uf  ik 
accident  was  caused  by  a  structural  defect  existing  ai  ike 
time  of  the  original  letting,  or  whether  it  was  caused  hy 
the  negligence  of  the  tenant. 

Notice  is  necessary  to  determine  a  weekly  tenanaf, 

Sandford  v.  Cbirke,  37  W.  B.  28,  21  Q.  B.  D.  898, 
eooplained, 

Jones  V.  Mills,  10  C.  B.  N.  8.  788,  10  W.  B.  C.  L 
Dig.  49,  foUowed. 

Appeal  of  the  defendant  from  a  decision  of  the 
judge  of  the  Salford  County  Court. 

^e  action  was  brought  for  damages  for  injviiei 
sustained  by  the  plaintiff  through  falling  throogh  s 
plate  in  the  pavement  of  a  dtreet.  The  plate  fonMd 
the  opening  to  a  cellar  in  a  house  of  which  the  de- 
fendant was  the  landlord.  The  house  was  let  oo  t 
weekly  tenancy,  the  tenant  at  the  time  of  the  aoadot 
havinff  been  in  occupation  for  four  years.  Evidaooe 
was  given  on  behalf  of  the  plaintiff  to  the  effieot  thtt 
the  accident  was  caused  by  reason  of  the  rim  of  the 
flag  on  which  the  plate  rested  having  been  worn  awiy, 
aM  on  behalf  of  ttie  defendant  that  the  acddent  wu 
due  to  the  tenant's  having  neelected  to  use  the  mMDi 
provided  by  the  defendant  fer  securing  the  nlite. 
There  was  evidence  that  two  other  accidents  had  pre- 
viously occurred  on  the  same  plate. 

The  county  court  judge  held,  on  the  authority  oi 
Sandford  v.  Clarke,  37  W.  B.  28,  21  Q.  B.  D.  8». 
that  the  defendant  was  liable  whetho*  the  acaaad 
was  caused  by  the  plate  being  in  a  defective  conditioo 
or  by  the  negligence  of  the  tenant,  and  gave  judg- 
ment for  the  plaintiff  for  the  agreed  amount  ol 
damages.  ' 

Le  Biche,  for  the  defendant. 

(Jarver,  for  the  plaintiff!. 

San^ord  v.  Clarke;  Bex  v.  P««ey,  1  Ad.  &  HL 
822;  Gandy  v.  Juhber,  6  B.  &  S.  78;  mdJomf. 
MilU,  10  0.  B.  N.  S.  788,  10  W.  B.  C.  L.  Dig.  i% 
were  referred  to. 

Wills,  J. — I  am  of  opinion  that  th^:^  must  be  • 
new  trial  in  this  case.  The  question  for  the  jury  in  * 
case  such  as  this  is  whether  the  accident  was  caaied 
by  a  structural  defect  existing  at  the  tinie  of  tk 
original  letting,  or  whether  it  was  caused  by  a  defect 
in  the  management  of  the  plate  due  to  the  neghgesoe 
of  the  tenant.  There  would  also  be  a  further  que^iaQ 
whether  the  tenant  was  provided  with  reasonibb 
means  for  the  prevention  of  accidents. 

With  regard  to  the  case  of  Sandford  ▼.  Clarh.  I 
think  that  the  decision  in  that  case  was  right,  b«t 
that  the  grounds  on  which  I  based  my  dedsion  w«rt 
wronff.  There  was  in  that  case  ample  evidence  ti^ 
the  defect  was  structural,  and  had  existed  at  »* 
time  when  the  tenancy  was  created,  and  the  landw 
was  therefore  righUy  held  to  be  liable.  But  m 
ground  on  which  I  based  my  dedsion  was  ^^ 
weekly  tenancy  terminates  at  the  end  of  each  vm< 
without  any  notice,  and  that  there  had,  therefore,  ba* 
a    reletting    of    the    premises    after     the    defect 

Ja.)  Beported  by  F.  O.  Bobinsow,  Bsq.,  Banist^ 
at-Law. 
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oocmred.  I  think  that  I  waa  wrong  in  holding 
tut  a  weekly  tenancy  terminates  at  the  end  of 
eadi  week  without  any  notioe,  and  I  should  not  have 
•0  held  if  the  case  of  Jonti  ▼.  MilU  had  been  then 
present  to  my  mind.  It  is  dear  from  Jonti  v.  MilU 
that  some  notaoe  is  necessary  to  put  an  end  to  a  weekly 
taoancy  (though  the  court  in  that  case  were  not 
vaammous  as  to  what  the  notice  should  be),  and  that 
the  continuance  of  the  tenancy  on  the  expiration  of 
flich  week  does  not  render  tiie  landlord  liable  for 
defects  then  existing  as  he  would  be  in  the  case  of  a 
lelettiiig. 

Collins,  J. — ^I  am  of  the  same  opinion. 

Solicitor  for  the  plaintiff, «/.  H,  Lhydy  Manchester. 

Solicitor  for  the  defendant,   Victor  ThomoMet,  for 
Joteph  8imj  Manchester. 


(TOla  and  Wright,  JJ.)  )  ^^^-  ^*  ^' 

In  re  A  Solicitoe. 
Ex  parte  iNooitPORATED  Law  Society,  (a.) 

SUicUor^MtBconduct — Accepting  large  sums  of  muney 
at  loans  from  client  immediately  on  hia  attaining  the 
age  of  twenty-one  years, 

A  soliciior  received  from  a  dient,  a  young  tnan  of 
kr^  means^  within  a  few  months  of  his  attaining  his 
majerity,  sums  of  money  amounting  to  nearly  £70,000. 
Sotoritten  memotandum  was  made  of  the  terms  upon 
vhich  the  money  was  received^  nor  did  the  client  give 
endence  at  the  inquiry  before  the  statutory  committee. 
The  tolieitor  stated  that  he  regarded  these  sums  as  a  loan 
fo  he  used  by  him  cu  he  liked,  he  paying  interest  upon  it 
to  the  dienL  The  money  was  placed  by  the  solicitor  in 
diferent  investments,  and  a  large  part  of  it  was  lost, 

Hdd,  that,  although,  in  the  circumstances  of  the  case, 
tAe  solicitor  could  not  be  found  guilty  of  a  fraudulent 
iMappropriation  of  the  money,  he  uhu  guilty  of  profe^- 
nonoi  misconduct,  meriting  a  sentence  of  suspension  from 
pndiee  for  two  years,  in  excepting  such  large  sums  of 
noiKy  as  loans  from  a  client  who  had  only  just  attained 
iii  majority, 

Beport  of  the  committee  of  the  Council  of  the  In- 
corporated Law  Society  appointed  under  the  Solid- 
ton  Act,  1888  (51  &  52  Vict.  c.  65). 

Seven  changes  were  made  against  the  solicitor,  but 
this  report  ^als  with  the  first  charge  only,  upon 
vbich  alone  the  court  felt  itself  entitled  to  act. 

The  first  charge  was  that  the  respondent  received 
from  a  client  who  attained  the  age  of  twenty-one  in 
the  month  of  April,  1887,  several  sums  amounting  to 
^69,500,  the  first  sum  being  paid  to  him  on  the  I6tb 
of  May,  1887,  and  the  last  sum  on  the  7th  of 
November,  1887 ;  that  such  sums  were  paid  to  thit 
respondent  by  his  client  for  investment;  that  they 
vere  not  invested ;  and  that  a  large  part  of  the  money 
was  misappropriated  by  the  responaent  to  his  own 
use. 

The  report  of  the  committee  stated  as  follows : — 
The  dient,  Mr.  Leigh,  came  of  age  on  the  2nd  of 
^piil.  1887,  and  had  known  the  respondent  during 
^  minority  and  had  borrowed  money  from  him.  The 
^ient  paid  to  the  respondent  the  sums  in  question 
during  the  period  above  mentioned. 

No  letters  or  memoranda  were  produced  to  show 
the  terms  on  which  or  the  purposes  for  which  these 

(«•)  Heported by  T.  B.  Oolqxthouk  Dill,  Esq.,  Bar- 
rister-at-Law. 


sums  were  received.  The  respondent  swore  that  there 
was  nothing  in  writing  to  show  the  terms,  and  tJiat 
he  kept  no  diary,  and  that,  although  he  kept  a  ledger, 
his  account  in  it  with  this  client  had  only  been 
written  up  within  the  few  weeks  preceding  his  exam- 
ination before  the  committee  in  July,  1893.  He 
also  swore  that  all  the  sums  were  lent  to  him,  that  he 
was  to  pay  £5  per  cent,  interest"  upon  them,  and  to 
use  the  money  as  he  liked. 

As  to  £4,500,  one  of  the  sums,  a  letter  from  the 
client  enclosing  cheques  for  that  amount  stated  that 
it  was  sent  "  for  investment,"  and  the  cheques  were 
acknowledged  in  a  letter  of  the  respondent  '*  for  in*^ 
vestment."  Letters  passed  between  the  client  and 
the  respondent  in  the  years  1887  and  1888  (when  the 
client  was  abroad)  in  which  information  was  asked 
by  the  client  and  given  by  the  respondent  as  to  the 
modes  in  which  his  moneys  were  invested. 

On  the  16th  of  April,  1888,  the  client  wrote  to  the 
respondent  a  letter  containing  the  following  passage  : 
— **  I  note  that,  in  answer  to  my  inquiry  as  to  invest- 
ments in  the  same  letter  of  the  18th  of  February,  you 
say  you  are  obtaining  me  interest  at  5  per  cent,  on 
£64,500,  which  you  are  investing  in  mortgages 
guaranteed  by  yoj,  and  which  are  to  be  paid  back  in 
whole  or  in  part  at  any  time  by  giving  a  year's 
notice  After  careful  consideration  I  have  decided 
that  I  should  like  the  same  repaid  at  one  year's 
notice  from  the  date  of  your  receipt  of  this  letter,  and 
I  should  prefer  to  have  the  money  invested  in  a  dif- 
ferent way  and  in  my  own  name."  In  a  reply  to  this 
letter  dated  the  18th  of  May,  1888,  the  respondent 
wrote  pointing  out  that  the  sums  had  been  reduced 
by  various  payments,  and  added,  *'  As  to  the  bfdance, 
£55,400,  the  larger  portion  of  the  amount  will  be 
repaid  in  the  course  oi  the  present  year,  and  as  it  is 
repaid  the  same  shall  be  invested  in  your  name." 

Many  of  these  sums  were  ]:epaid  to  the  re^ndent 
after  the  date  of  this  letter,  and  it  was  admitted  by 
the  respondent  that  the  sums  repaid  were  not  re-in- 
vested in  the  name  of  the  client. 

Accounts  were  put  in  evidence  by  the  respondent, 
in  which  the  client  was  credited  with  the  above-men- 
tioned sum  of  £69,500  (each  item  of  which  was 
described  as  a  loan),  and  debited  with  various 
payments,  showing  altogether  a  balance  due  from  the 
respondent  to  the  client  on  the  30th  of  October, 
1892,  of  £34,745. 

Proceedings  in  the  Chancery  Division  were  taken 
in  the  name  of  the  client  against  the  respondent,  with 
the  result  that  on  the  28th  of  June,  1893,  the  respond- 
ent consented  to  a  judgment  for  £56,875  and  costs, 
that  sum  to  be  reduced  in  certain  events  by  £10,000. 
The  sum  of  £56,875  was  made  up  of  the  aoove-men- 
tioued  sum  of  £34,745,  and  of  other  sums  which  were 
the  subject  of  other  charges  against  the  respondent. 
The  committee  were  of  opinion  that  the  several 
sums  amounting  to  £69,500  were  sent  to  the  respond- 
ent by  the  client  for  investment,  and  not  as  a  loan,  and 
that  the  respondent  was  guilty  of  professional  mis- 
conduct in  the  way  in  which  he  dealt  with  them. 
Further,  if  they  were  to  believe  the  respondent's 
evidence,  that  the  moneys  were  sent  to  him  as  a  loan 
to  himself  to  be  used  as  he  liked  on  the  terms  of  his 
paying  the  client  interest  at  the  rate  of  £5  per  cent, 
per  annum,  they  were  of  opinion  that  the  respondent 
was  guilty  of  professional  misconduct:  firstly,  in 
accepting  such  large  sums  from  a  client  immediately 
after  he  attained  twenty-one  whom  he  had  placed 
under  an  obligation  by  making  him  an  advance 
during  his  minoritv ;  secondly,  in  keeping  no  proper 
account  or  record  of  the  transaction;  thirdly,  in 
neglecting  to  carry  out  the  promise  made  to  the  cUent 
in  the  letter  of  the  18th  of  May.  1888,  that  the  money  > 
as  repaid  should  be  invested  in  the  client's  name. 
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High  Court. 


In  re  a  SoLiorroR. 


High  Ooust. 


As  to  the  whole  of  the  charges  the  committee 
reported  that  no  part  of  the  sum  of  £56,875,  as  to 
which  the  respondent  consented  to  jadgment,  had 
been  repaid,  but  that  a  certain  deduction  ought  to  be 
made  from  this  sum,  leaving  the  sum  of  £48,245  as 
the  balance  of  the  amounts  which,  on  the  evidence 
before  them,  the  committee  found  that  the  respondent 
received  for  investment  and  misappropriated. 

The  client  did  not  himself  give  evidence  before  the 
committee ;  the  complainant  was  a  solicitor  who  had 
been  instructed  to  investigate  the  accounts  between 
.  the  client  and  the  respondent. 

T,  T,  Paine,  for  the  Incorporated  Law  Society. 

Channell,  Q»C.,  and  Wedderburn,  for  the  respond- 
ent. 

Affidavits  as  to  the  good  character  of  the 
respondent  were  read  to  the  court. 

Cur,  adv  vult, 

Nov.  30.— Wills,  J.— This  case  consists  of  seven 
charges.  Wifh  two  of  them  it  is  unnecessary  to  deal, 
because  they  have  been  eliminated  from  the  case  by 
the  findings  of  the  statutory  committee.  The  first  is, 
to  my  mind,  the  one,  and  I  think  I  may  say  the  only 
one,  upon  which  I  feel  that  it  is  safe  to  act  in  the 
conflict  of  testimony,  and  in  the  absence  of  testimony 
which  we  ought  to  have  had  in  this  case.  I  wish  to 
make  this  general  observation,  that  to  me  it  seems 
impossible  to  come  to  any  satisfactory  conclusion  as 
to  the  moral  aspect  of  a  great  many  of  these  trans- 
actions in  the  absence  of  Mr.  Leigh*s  evidence.  As 
in  a  criminal  investigation,  so,  in  my  view,  in  pro- 
ceedings of  this  kind,  if  the  complainant  without 
legitimate  excuse  chooser  to  place  the  case  before  the 
tribunal  without  bringing  before  it  the  evidence  of 
a  most  material  witness,  the  proper  course  is  to  give 
as  lenient  a  consideration  as  one  can  to  matters  which 
are  left  in  doubt  by  reason  of  his  absence.  In  the 
present  case  it  is  impossible  to  form  a  right  judgment 
on  the  moral  aspect  of  a  great  part  of  this  case  with- 
out knowing  how  far  Mr.  Leigh  corroborated  or  how 
far  he  impeached  the  veracity  of  the  respondent  in 
giving  his  account  of  the  manner  in  which  thesa 
transactions  gravitated  into  what  I  think  they 
were  at  last — that  is,  into  loans.  I  do  not  say  that 
the  statutory  coounittee  are  bound  to  take  steps  to 
have  a  material  witness  brought  before  them,  but  I 
say  that  the  case  of  the  complainant  must  stand  a 
great  deal  lower  and  in  a  far  less  favourable  condition 
for  establishing  a  conviction  if  so  material  a  witness 
as  this  is  not  present.  The  importance  of  this  view 
can  hardly  be  felt  so  strongly  by  the  committee  as  by 
judges  who  are  constantly  sitting  in  criminal  courts 
and  know  what  grave  injustice  may  be  done  if  very 
serious  cases  are  decided  in  the  absence  of  a  most 
material  witness  unless  full  effect  be  given,  as  I  think 
it  ought  to  be  given,  to  the  absence  of  a  witness  of 
that  tind.  Tbis  is  a  circumstance  which  greatiy  adds 
to  the  difficulty  of  deciding  upon  the  moral  aspect  of 
this  case.  It  does  not,  in  my  opinion,  enable  me  to 
dispose  of  the  first  charge  in  a  manner  favourable  to 
the  respondent,  but  I  must  say  that  in  the  absence  of 
Mr.  Leigh*s  evidence  I  am  not  satisfied  that  the  other 
charges  are  made  out. 

[Bos  lordship  then  dealt  with  the  facts  relating  to 
the  charges  other  than  the  first,  and  continued:] 
The  result,  therefore,  so  far  as  these  charges  are 
concerned  and  so  far  as  the  whole  matter  is  concerned, 
is  that  I  think  I  ought  to  treat  the  solicitor  as 
acquitted  of  the  graver  and  grosser  elements  of  mis- 
conduct which  would  be  involved  in  an  utterly  un- 
authorized misappropriation  and  of  anything  like 
fraud  by  systematic  and  intentional  dishonesty.  I 
think  that  we  ou^ht  to  treat  this  part  of  the  case 
as  not  established  m  any  way  against  the  respondent. 


But  there  remains  the  more  general  charge  wbic^ 
the  committee  have  found  to  be  established  under  the 
first  head,  and  as  to  which  I  cannot  oome  to  uq 
othet*  conclusion  than  that  they  were  right    I  thiu 
this  much  is  clearly  established,  that  the  respondent 
had  for  his  client  a  young  num  who  had  just  tuned 
twenty-one  years  of  age,  and  that  he  was  his  profei- 
slonal  adviser,  under  circumstances  which  created  in 
an  unusual  degree,  if  possible,  the  confidentisl  idft- 
tions  under  which  the  one  is  bound  to  give  to  the 
other  all  t^  benefit  of  his  knowledge  of  the  worid 
and  of  the  necessarily  strict  rules  of  prof esaonal  oon- 
duct  governing  those  relations.     Now,  under  inch 
circumstances,  has  the  solicitor  the  right,  without  pat- 
ting his  client  in  the  most  distinct  &hion  "  at  arm'i 
length,"  to  allow  himself  to  take  from  him  enormous 
sums  of  money  like  these  to  be  used,  more  or  lesB,  in 
his  own  speculations  and  as  loans  to  himself  F    b  it 
not  his  duty  to  take  care,  at  all  events,  that  in  sodi 
matters  his  client  shall  not  be  placed  at  a  distinct 
disadvantage,  because  he  trusts  to  him  for  advice,  in- 
stead of  gomg  to  some  independent  person  F    This  is 
a  principle  which  I  should  have  thought  was  funda- 
mental as  to  the  dealings  not  only  of  solicitors  and 
their  clients,  but  of  all  persons  who  stand  in  confi- 
dential relations  to  each  other.     A  trustee  is  not 
allowed  to  take  any  personal  advantage  out  of  his 
trusteeship.     The  conduct  of  a  medical  man  is  looked 
at  with  suspicion  if  he  obtains  any  advantage  to  him- 
self from  a  patient  on  his  deathbed.     I  think  the 
solicitor  must  have  known  that  in  dealing  in  this  way 
with  his  client  he  was  doing  a  thing  which,  as  a  matta 
of  civil  right,  could  not  stand  if  it  was  challenged,  and 
which  was  repugnant  to  the  whole  tone  of  lua  pro- 
fession.    Upon  the  question  whether  or  not  matters 
of  this  kind  are  instances  of  professional  misconduct 
I  cannot  help  thinking  that  tne  committee  of  the  Law 
Society  ought  to  be  a  very  safe  guide.     I  believe  that 
one  reason  why  these  investigations  were  comoiitted 
to  them  instead  of  being  allowed  to  remain  in  the 
hands  of  the  masters  of  the  Hi^h  Court  was  that  i* 
was  said  that  the  masters,    who   had  never   been 
solicitors  themselves,  were  not  in  touch  with  ihib  pro- 
fession, and  did  not  understand  the  recognized  pro- 
cesses  by   which  solicitors  did   their   bustnesa,  and 
that  solicitors  who  were  made  the  subject  of  charges 
of  this  kind  suffered  occasionally  by  reason  of  the 
master  adopting  too  high  a  standard — it  was  some- 
times said  a  pedantic  standard — of  what  waa  right  and 
wrong  in  matters  of  this  kind.     It  was  to  some  ezteat 
to  meet  that  complaint  that    the   jurisdiction  was 
transferred,  and  I  do  not  think  we  can  have  a  better 
g^ide  as  to  what  ought  to  be  considered  ytotcesksotl 
misconduct  than  the  judgment  of  those  who  hold  the 
highest  place  in  the  rank  of  solicitors,  although  we 
may  occasionally  be  called  on  to  review  that  jadg- 
ment as  well  as  any  other  part  of  the  issue. 

In  the  present  c:ise  I  have  no  doubt  that  they  hare 
come  to  a  right  conclusion.  [His  lordship  then 
referred  to  the  facts  upon  which  the  first  chaq^  was 
founded,  and  to  the  correspondence,  and  continued :— ] 
I  think  it  is  impossible  to  defend  the  condact  ol  the 
respondent,  or  to  say  that  it  was  other  than  very 
grave  professional  misconduct.  This  part  of  the  case 
does  not  depend  on  anything  that  Mr.  Leig^h  could 
have  said  if  ne  had  come  here ;  nothing  that  he  coali 
say  would  alter  the  fact  that  thn  solicitor  combbed 
two  inconsistent  and  contradictory  relations  which  » 
man  in  his  position  ought  to  have  allowed  hims^  t* 
do. 

In  considering  to  what  extent  our  censure  ought  t? 
go,  I  cannot  think  that  in  a  matter  of  this  kiad  tbt 
good  opinion  of  many  friends,  both  within  and  with- 
out the  profession,  can  make  any  difference.  It  mast 
not  be  permitted  that  those  who  stand  at  the  hdsd  of 
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High  Coubt. 


Ohaffebs  v.  Goldsmid. 


High  Couet. 


tiie  prof eisioii  should  allow  themselyes  to  entertain 
looser  moTal  notions  than  those  who  stand  lower 
down.  Acquitting  the  respondent  of  the  grosser 
diaigw  and  of  dishonesty  in  the  sense  of  actual  mis* 
appropriation,  we  think  that  we  ought  not  to  strike 
his  name  off  the  rolla,  but  we  think  i^t  he  must  be 
SQspended  from  practice  for  two  years. 

Wbioht,  J. — I  am  of  the  same  opinion,  and  I  have 
only  one  observation  to  add — that  if  this  money  was 
a  loan  it  was  a  loan  to  be  put  into  investments,  and 
the  character  of  some  of  the  investments  appears  to 
me  to  be  such  that  the  solicitor  could  not  properly 
pat  his  client's  money  into  them  without  the  fullest 
oisclosiire  of  their  character  or  without  seeing  that  he 
had  independent  advice  in  the  matter. 

lite  order  was  that  John  Ck>le  Stogdon,  solicitor, 
he  suspended  from  practice  for  two  years,  the  period 
to  oommenoe  on  the  1st  of  January,  1894. 

Solicitor  for  the  Incorporated  Law  Society,  E.  W, 

WiQianuon, 

Solicitor  for  the  respondent,  J.  C.  Stogdon, 


{(Willa  and  Grantham,  JJ.)  j  ^^^  ^^' 

Chajtebs  V,  Goldsmid.  (a.) 

Miament^Petition  to  by  mljed^Right  of— Right  to 
compel  repreaertiative  to  present  petition  —  Right  of 
adion/or  refusal — Action  frivolous  and  vexatious. 

There  is  no  right  at  c/mmon  law  to  compel  the  pre- 
mutation of  a  petition  to  the  House  of  Commons  by  a 
fariiaUar  member  of  the  House^  and  no  action  will  lie 
agnntt  any  such  member  for  refusing  to  preseni  such 
pdiUoiL 

Appeal  by  the  plaintiff,  Alexander  Chaffers,  from 
so  order  of  GollixiB,  J.,  at  chambers,  affirming  an 
order  of  the  master  striking  out  the  statement  of 
daim  in  the  action. 

The  plaintiff  was  a  registered  elector  for  the  southern 
division  of  the  parliamentary  borough  of  St.  Pancras, 
and  the  action  was  brought  against  the  defendant, 
Sr  Julian  Goldsmid,  as  member  of  Parliament  for  the 
oQQstitiiency,  for  improperly  and  maliciously  refusing 
to  present  a  petition  to  the  House  of  Oonmions. 

The  statement  of  daim  was  as  follows : — 

1.  The  plaintiff  is  a  natural  bom  British  subject, 
nd  as  such  is  entitled  to  exercise  the  rights  and 
^nDchise  of  petitioning  Parliament,  and  is  also  on 
the  register  of  electors  K>r  the  southern  division  of  St. 
IWras,  in  the  said  county  of  Middlesex. 

2.  The  defendant  was  on  the  17th  of  February, 
1S93,  and  still  ia,  the  member  in  the  House  of  Com- 
BODs  for  the  southern  division  of  St.  Pancras,  and  is 
^  representative  in  Parliament  of  the  said  plaintiff, 
■od  as  such  is  bound  and  compelled  both  by  the 
oommon  law  and  the  law  of  Parliament  to  present  any 
proper  petition  to  the  said  House  of  Ck>mmons  for 
Wdress  of  any  grievance  beyond  the  jurisdiction  of 
he  common  law  from  which  he  may  be  sufferiog, 
I'TOTided  such  petition  is  not  in  violation  of,  and  does 
lot  transgress,  any  rule  of  the  said  House  of  Cora- 


-3.  The  plaintiff  did,  on  the  17th  of  February,  1893, 
^oest  the  defendant  to  present  his  petition  to  the 
Hmiae  of  CSonunons  for  redress  of  certain  erievances 
w^rond  the  jurisdiction  of  the  common  law  from 
j^l^  he  (the  plaintiff)  then  was  and  still  is  suffering, 
iwt  the  defendant  improperly  and  maliciously  ref  us^ 
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to  present  the  said  petition,  whereby  and  by  reason 
of  tne  premises  Uie  plamtiff  has  been  deprived  of  his 
right  and  franchise  to  have  such  petition  brought 
before  the  said  House  of  Commons,  and  the  plaintiff 
claims  £600. 

4.  The  plaintiff  also  claims  a  writ  of  mandamus 
commanding  the  defendant  to  present  a  petition  from 
the  plaintiff  to  the  said  House  of  Commons  containing 
grave  charges  against  the  Master  of  the  Bolls,  and 
humbly  praying  that  an  address  may  be  presented 
by  the  said  House  of  Commons  to  her  Most  Gracious 
Majesty  that  she  will  be  pleased  to  remove  the  Bight 
Honoiurable  WiUiam  BaUiol,  Baron  Eaher,  from  the 
office  which  he  holds  of  Master  of  the  Bolls. 

Hie  facts  as  presented  upon  affidavits  were  as 
follows.  In  1891  the  defendant  was  requested  by 
the  plaintiff  to  present  a  petition  to  the  House  of 
Commons  praying  for  an  inquiry  by  the  House  into 
the  truth  of  certun  charges  set  forth  in  the  petition 
against  the  Master  of  the  Bolls  of  abuse  of  his 
judicial  office.  The  petition  was  presented  by  the 
defendant,  but  was  returned  to  him  by  the  derk  to 
the  Select  Committee  on  Petitions  with  the  intimation 
that  it  was  not  a  proper  petition  to  present  to  the 
House,  and  could  not  be  received.  The  plaintiff 
thereupon  brought  an  action  against  the  defendant 
for  faUing  to  present  the  petition,  but  the  judge 
found  as  a  fact  at  the  trial  that  the  defendant  had 
taken  all  necessary  and  proper  steps  to  present  it  and 
gave  judgment  for  the  defendant.  An  action  was 
also  brought  by  the  plaintiff  against  the  clerk  to  the 
Select  Committee,  which  was  stayed  on  the  ground 
that  the  statement  of  daim  disclosed  no  cause  of 
action. 

In  1892  the  plaintiff  again  requested  the  defendant 
to  present  a  petition  which  he  forwarded,  but  the 
defendant,  being  of  opinion  that  it  was  identical  with 
the  former  petition,  and  therefore  open  to  the  same 
objections,  declined  to  present  it.  But  later  in  the 
same  session,  the  plaintiff  again  requesting  the  defend- 
ant to  present  the  same  petition,  he  did  so,  and  it  was 
again  returned  to  him  by  the  clerk  to  the  Select  Com- 
mittee with  a  letter  informing  him  that  it  was  not  a 
proper  petition  and  would  not  be  received. 

Cm  the  17tii  of  Februarv,  1893,  the  petition  referred 
to  in  the  statement  of  claim  was  forwarded  to  the 
defendant  by  the  plaintiff  for  presentation,  but 
although,  in  so  far  as  it  asked  for  an  address  to  her 
Majesty  to  remove  the  Master  of  the  Bolla  in  lieu  of  the 
inquiry,  it  differed  from  the  former  petitions  rejected 
by  the  Select  Committee,  the  defendant  was  neverthe- 
less of  opinion  that  it  was  substantially  the  same  and 
declined  to  present  it. 

The  plaintiff,  on  the  10th  of  May,  1893,  issued  the 
writ  in  the  action,  and  on  the  4th  of  July  an  order 
was  made  by  Master  Pollock  striking  out  the  state- 
ment of  claim.  The  plaintiff  appealeid  to  the  judge, 
and  on  the  11th  of  July  Collins,  J.,  confirmed  the 
order  of  the  master.  The  plaintiff  appealed  to  the 
court. 

It  did  not  appear  upon  the  hearing  of  the  appeal 
that  the  petition  in  question  in  the  action  was  not  in 
accordance  with  the  rules  of  the  House. 

The  plaintiff  in  person. — ^There  is  a  constitutional 
right  in  every  British  subject  to  petition  Parliament 
for  the  redress  of  grievances :  M!ay's  Parliamentary 
Practice,  1 0th  ed.,  p.  403.  This  ri^ht  is  recognized 
by  the  law  of  Parliament,  which  forms  part  of  the 
common  law,  and  is  to  be  gathered  from,  amongst 
other  sources,  the  opinions  of  recognized  parlia- 
mentary authorities.  On  the  15th  of  April,  1875, 
Mr.  Herschell,  speaking  in  the  House  of  Commons 
upon  the  subject  of  a  petition  relating  to  the  judicial 
conduct  of  tiiree  of  her  Majesty's  jn(^;e8,  said :  *'  No 
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one  in  this  House  more  than  myself  feels  that  it  is 
of  the  utmost  possible  importance  that  freedom   of 

r)tition  should  remain  to  the  people  of  this  country, 
feel  that  it  would  be  utterly  impossible  to  do  any- 
thing more  calculated  to  produce  mischief  hereafter 
than  to  throw  any  doubt  upon  the  right  of  tiie 
subject  to  petition  this  House  in  a  matter  that  con- 
cerns the  administration  of  justice  in  tiiis  country. 
I  cannot  doubt,  therefore,  that  it  is  within  the 
province  of  any  subject  of  her  Majesty  to  petition 
this  House  that  an  address  may  be  presented  to  the 
Crown  for  the  removal  of  any  of  the  judges  who, 
it  is  alleged,  have  acted  improperly  or  corruptly ; 
and  I  cannot  doubt  that  the  petition  in  ques- 
tion ought  to  be  received,  if  the  language  be 
not  disrespectful  to  this  House,  and  if  tibe  facts 
stated  in  it  be  sermane  to  the  prayer  of  the 
petition"  (Hansard,  3rd  series,  vol.  223.  p.  989). 
The  petition  in  question  in  the  action  differed  from 
the  former  petitions,  inasmuch  as  they  prayed  for  an 
inquiry  into  the  conduct  of  the  Master  of  the  Kolls, 
which  it  was  not  permissible  to  ask;  whereas  the 
present  petition  prayed  for  an  address  to  her 
Majesty  to  remove  him,  which  was  in  accordance 
with  the  rules  of  the  House.  There  is  clearly  a  right 
of  action  against  a  representative  in  Parliament  of 
the  plaintiff  for  refusing  to  present  a  petition  which 
was  in  order.  In  Ashby  v.  JVhitey  S.  L.  C.,  9th  ed.,  p. 
268.  damages  had  been  awarded  for  a  refusal  to  receive 
a  vote ;  how  much  more,  therefore,  ought  they  to  be 
given  for  refusing  to  present  a  petition.  Further, 
even  if  the  present  action  miffht  be  held  ultimately 
not  to  lie ;  the  present  question  is,  whether  it  is  so 
frivolous  that  it  ought  to  be  dismissed. 

Channellf  Q,0.,  and  Cagney,  for  the  defendant. — 
There  is  no  authority  for  any  such  right  of  action  as 
this.  Except  perhaps  for  certain  general  statements  in 
May  on  Faniamentary  Practice  and  expression  of 
opinion  in  debate,  there  is  no  authority  for  the  pro- 
position that  it  is  the  duty  of  a  representative  in 
Parliament  to  present  any  particular  petition.  But 
there  can  clearly  be  no  obligation  of  any  kind  where 
the  petition  is  not  in  accordance  witii  the  rules  of  the 
House.  The  petition  which  formed  the  basis  of  Uiis 
action  is  in  substance  the  same  as  those  rejected 
by  the  committee,  and  the  whole  course  of  proceed- 
ings shows  that,  iBven  if  the  statement  of  claim  were 
not  demurrable,  it  is  malicious  and  vexatious.  The 
plaintiff  could  not  recover  any  damages,  die  defend- 
ant having  taken  all  the  reasonable  and  proper  steps 
which  he  could  take  in  the  matter. 

They  cited  Dawkina  v.  Saxe-Weimar,  12  Q.  B.  D. 
499. 

The  plaintiff  in  reply. 

Wills,  J. — I  am  of  opinion  that  the  deoLsion  of 
Collins,  J. ,  was  right.  I  think  that  Mr.  Chajinell  was 
right  in  sayinff  that  the  action  is  vexatious,  and  also 
that  if  the  defendant  on  demurrer  would  be  entitled 
to  judgment,  he  is  entitled  to  have  the  action  dis- 
missed. The  fact  that  we  are  now  in  the  middle  of 
the  nineteenth  century,  and  that  no  such  action  as 
this  has  been  hitherto  heard  of,  is  a  strong  observa- 
tion against  the  contention  of  the  plaintiff  that  it 
will  lie. 

Now  the  case  of  Ashby  v.  White,  upon  which  the 
plaintiff  relied,  was  a  great  legal  landmark,  and 
called  public  attention  to  the  principle  that  when  a 
common  law  right  has  been  violated  a  subject  who 
has  suffered  from  that  violation  has  a  right  of  action. 
That  is  a  principle  which  has  been  perfectly  under- 
stood and  nrequently  acted  upon  ever  since.  Under 
these  drcumstcmces  it  has  never  before  been  suggested 
that  there  was  a  common  law  right  on  the  part  of 
an  elector  to  compel  the  presentation  of  a  petition 


by  the  member  for  the  constituency  for  wbit^  tb 
elector  is  entitled  to  vote,  and  the  fact  that  no  action 
has  ever  been  brought  to  enforce  it  is  a  strong  arga- 
ment  against  its  existence. 

The  only  authority  which  can  be  said  to  Boppoct 
the  proposition  are  certain  general  statements  ai  to 
the  right  of  the  subject  to  petition  Parliament;  Ul 
it  does  not  necessarily  follow  that  if  such  a  right 
existed  that  there  would  be  a  right  of  action  againit 
a  particular  member  of  Parb'ament  for  not  presenting 
the  petition. 

I  cannot  believe  that  there  would  be  no  trace  of 
such  an  action  if  it  had  existed,  looking  to  the  &et 
that  Aahby  v.  White  was  tried  nearly  two  hundred 
years  ago.  What  I  have  said  would  be  sufficient  to 
decide  this  case,  but  1  wish  to  add  something  on  tiie 
other  point  raised  by  Mr.  Ohannell  which  may  arise 
either  under  the  inherent  jurisdiction  of  the  oomt  oi 
imder  the  rules.  It  is  beyond  controversy  that  two  peti- 
tions which,  though  not  absolutely  identical  with  the 
present  one,  were  so  in  all  respects  except  the  nature 
of  the  relief  asked  for,  had  been  rejected  on  the 
ground  that  they  were  not  proper  petitions  to  preeeot 
to  the  House  of  Commons.  All  that  this  petition 
asks  for,  except  the  relief,  is  open  to  the  same  objec- 
tion. How  can  it  be  suggested,  therefore,  that  the 
defendant  was  malicious,  as  is  alleged  in  the  state- 
ment of  claim,  for  refusing  to  present  it?  Agaia, 
supposing  that  he  had  maae  a  mistake  in  app^rifig 
the  previous  decision  to  the  present  petition:  bor 
can  that  either  be  said  to  be  nudicious.  I  think  that 
every  matter  which  raises  the  least  question  in  tia 
case  is  absolutely  dispose  i  of  by  the  affidavits,  and  I 
think  it  would  be  an  abuse  of  the  prooess  of  the  ooori 
to  allow  the  action  to  proceed. 

Grantham,  J. — I  am  of  the  same  opinion.  Th»  m 
a  very  important  question,  never  before  decided,  aa  to 
whether  any  constituent  has  a  right  to  compd  i 
member  of  Parliament  to  present  a  petition,  and 
whether  there  is  any  right  of  action  upon  his  refnsii 
to  do  so. 

I  have  no  doubt  that  there  is  no  such  right  and  no 
such  action  known  to  the  law.  A  member  d 
Parliament  is  not  a  member  for  an  individual  ocm- 
stituency  only,  but  has  a  duty  to  the  whole  coizntry 
besides  his  own  constituency.  Any  member  may 
present  a  petition ;  but  to  say  that  he  is  to  be  made 
the  conduit  pipe  for,  it  may  be,  libel  or  slander  ts 
false  statement,  is  throwing  a  burthen  upon  him 
which  has  never  been  done  before. 

No  one  gainsays  the  right  of  the  subject  to  petition 
Parliament;  the  question  is  whether,  if  a  maoibs 
thinks  a  petition  is  one  which  ought  not  to  be 
presented  he  is  to  be  compelled  to  present  it  by  aotiaa. 
mvolving  him  possibly  in  serious  costs.  A  member 
of  Parliament  lias  every  incentive  to  do  his  doty, 
because  otherwise  he  might  lose  his  seat.  There£oce 
I  do  not  think  we  need  fear  that  anyone  would  be 
prejudiced  by  the  result  of  this  decision.  But  them 
remarks  are  rather  beyond  the  actual  neceesatksofike 
case,  because  it  is  alleged  that  Sir  Julian  Goldfinid 
acted  **  maliciously,"  and  it  is  obvious  that  there  w 
no  malice  whatever  in  the  matter,  and  the  petitiA 
havine  been  twice  refused  he  may  have  exerc»ed& 
wise  discretion  in  declining  to  present  it  again.  Bst 
whether  he  acted  wisely  or  not  is  not  the  questK^ 
here,  but  whether  he  acted  maliciously.  To  my  mi^ 
it  is  idle  to  say  that  the  action  is  not  vexataous. 

Wills,  J.— I  wish  to  add  this ;  that  where  thm  is 
no  cause  of  action  for  a  thing  done  you  cannot  arnhr 
one  by  alleging  that  it  was  done  **  malidoody." 

Appeal  dismissed. 

Solicitors  for  the  defendant,  Waterhousey  ITHrffl^ 
bottom^  Harrison^  <fc  Harper. 
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Jan.  18. 


From  Chan.  Div. 

(Lmdleji  Kay,  and 

A.  L  Smith,  L.JJ.)  \ 

In  re  Fisher  (Degeased).  (a.) 

hwMft—CosU — Payment  of  money  out  of  court — No 
pnmicn  in  apecicU  Act  <u  to  cotta  of  payment  out — 
Ditcretior^—B.  8.  C,  1883,  ord.  65,  r.  1— Supreme 
CouH  of  Judicature  Act,  1890  (53  <fc  54  Vict.  c.  44), 

Sedicn  6  of  the  Judicature  Act,  1890,  C07ifer8  ajuris" 
dktion  which  did  not  previously  exist,  and  gives  the  court 
a  diicreiion  as  to  the  costs  of  payment  out  of  court  of 
money  in  a  case  where  the  special  Act,  under  which  the 
mmeif  is  paid  in,  is  silent  as  to  them, 

Dniaion  of  Chitty,  J.,  affirmed. 

In  re  MUls'  Estate,  35  W.  R.  65,  34  Ch.  D.  24, 
wj^eneded. 

Appeal  from  a  decision  of  Ohitty,  J. 

Tne  trustees  of  the  will  of  Roboi;  Fisher,  deceased, 
in  ▼horn  a  subsisting  trust  for  sale  was  vested, 
applied  for  payment  out  of  court  of  certain  moneys 
viuch  had  been  paid  in  by  the  Commissioners 
of  Sewers  xmder  the  Act  57  Qeo.  3,  c.  zxiz. 

The  petition  was  intituled  under  the  Act  57  €^. 
3,  c.  xxix.,  the  City  of  London  Sewers  Act,  1848,  and 
flu  Settled  Land  Acts,  1882  to  1890. 

The  Act  57  Gko.  3,  c.  xxix.  provided  for  the  costs 
of  reinvestmeDt  in  land,  but  contained  no  provision 
M  to  oosts  on  payment  out. 

The  question  was  whether  the  commissioneTS  should 
hear  the  oosts  of  the  payment  of  the  money  out. 

Section  5  of  the  Jumcature  Act,  1890,  provides  as 
foUowB :— Subject  to  the  Supreme  Court  of  Judicature 
Acts  and  the  rules  of  court  made  thereunder,  and  to 
the  express  provisions  of  any  statute,  whether  passed 
hefore  or  after  the  commencement  of  this  Act,  the 
coste  of  and  incident  to  all  proceedings  in  the 
Saprone  Court,  including  the  administration  of 
eitstes  and  trusts,  shall  m  in  the  discretion  of  the 
ooifft  or  judge,  and  the  court  or  judge  shall  have  full 
power  to  detennine  by  whom  ana  to  what  extent  such 
ooBte  are  to  be  paid." 

Qiitty,  J.,  hdd  that  the  section  conferred  a  new 
jozisdiction,  and  that  he  had  a  discretion,  which  he 
oenaaed,  to  order  the  commissioners  to  pay  the  costs. 

The  commissioners  appealed. 

John  Henderson^  for  the  appellants. — There  is  no 
joriadiotion  to  order  the  appellants  to  pay  the  costs. 
&  Act  of  1890  ought  to  be  construed  in  the  same 
'ay  as  ord.  65,  r.  1,  was  in  In  re  Mills'  Estate,  35 
^.  B.  65,  34  Ch.  D.  24.  It  was  passed  to  get  rid  of 
OttneU  V.  Bradley,  26  W.  B.  698,  3  App.  Cas.  944,  and 
thatelasB  of  cases.  The  Act  is,  with  immaterial  excep- 
tuns,  in  the  same  terms  as  the  rule.  London  County 
Cwnea  V.  West  Earn,  40  W.  R.  662,  [1892]  2  Q.  B. 
173,  IB  no  authority  for  this  case,  as  it  turned  upon 
lecCian  4. 

He  also  referred  to  Tenant  v.  Ellis,  29  W.  B.  121, 
6  a  B.  D.  46,  and  Bockett  v.  Clippingdale,  [1891]  2 
Q.  a  D.  293,  39  W.  B.  Dig.  159. 

•^.  T.  Murray,  for  the  respondents,  was  not  called 
i$on  to  argue. 

I'OnDLET,  L.J. — ^I  have  not  the  slightest  doubt 
^boQt  this.  The  Act  57  €^.  3,  c.  xxix.,  under  which 
this  nuxney  has  been  paid  into  court,  does  not,  as  many 
other  Acts  do  not,  contain  any  provision  as  to  who  is 
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to  bear  the  oosts  of  payment  out.  Different  courts 
had  formerly  taken  different  views  of  their  powers  to 
order  payment  in  cases  of  this  kind.  The  Court  of 
Chancery  took  a  different  view  from  the  Court  of 
Exchequer,  and  held  there  was  no  power.  In  that 
unsatisfactory  state  of  things  Ex  parte  Mercers*  Co,,  27 
W.  B.  424,  10  Ch.  D.  481,  came  up  for  decision.  It 
was  reconsidered  in  In  re  Mills*  Estate,  and  it  was 
then  felt  that  the  difficulty  ought  to  be  got  rid  of  by 
legislation.  The  Judicature  Act  of  1890  was  passed, 
the  effect  of  section  5  of  which  was  to  give  the  court 
a  discretion.  I  have  no  doubt  about  it.  The  appeal 
must  be  dismissed. 

Kay,  L.  J. — I  am  of  the  same  opinion.  In  re  Mills* 
Estate  said  that  ord.  65,  r.  1,  must  be  construed 
narrowly,  and  did  not  increase  the  jurisdiction  of  the 
court.  Cotton,  L.J.,  in  that  case  asks  this  question : 
**  Was  the  object  of  the  rules  and  orders  made  under 
the  Judicature  Act  to  give  the  court  a  jurisdiction 
which  did  not  previously  exist,  or  was  it  not  rather 
to  regulate  the  manner  in  which  the  jurisdiction  given 
to  the  court,  and  which  the  court  had  independentiy 
of  ord.  65,  r.  1,  was  to  be  exercised  ?  **  That  was  in 
1886,  and  with  the  decision  of  that  case  before  them 
the  Legislature  passed  the  Act  of  1890,  section  5  of 
which,  though  to  some  extent  in  the  very  same  terms 
as  the  rule,  goes  beyond  it.  The  Act  contains  words 
which  the  nde  does  not,  the  object  of  which  must  be 
to  give  the  court  a  power  which  it  did  not  possess 
before.  It  is  impossible,  to  my  mind,  to  read  section 
5  in  any  way  but  as  an  enabling  enactment  giving 
the  court  a  power  it  had  not  before,  there  bong  a 
limitation  to  the  power  given — ^namely,  that  it  is  to 
be  '*  subject  to  the  Judicature  Acts  and  rules,  and  to 
the  express  provisions  of  any  statute  "  ;  that  limita- 
tion means  that  if  there  is  any  provision  in  the 
Judicature  Acts  or  rules  made  under  them  which  is 
applicable  to  tiie  question  at  issue,  or  if  there  is  any 
express  limitation  contained  in  any  statute  the  power 
is  to  be  subject  to  that.  I  have  no  doubt  that  section 
5  of  the  Act  of  1890  was  passed  in  consequence  of  the 
decision  in  In  re  Mills*  Estate  as  an  enabling  enact- 
ment, and  provided  for  a  want  which  formerly  existed 
when  the  court  was  unable  to  do  justice  between 
the  parties  in  cases  such  as  the  present.  I  think 
Chitty,  J.,  was  right,  and  that  the  appeal  should  be 
dismissed. 

A.  L.  Smith,  L.J. — I  think  the  decision  of  Chitty, 
J.,  was  quite  right.  We  are  asked  to  put  a  restricted 
construction  on  section  5  of  the  Judicature  Act  of 
1890,  because  a  restricted  construction  was  put  upon 
ord.  65,  r.  1,  in  In  re  Mills*  Estate,  1  do  not  agree  to 
that  contention.  I  think  the  section  confers  a  new 
jurisdiction  subject  as  therein  mentioned. 

Appeal  dismissed. 

Solicitors,  E,  A,  Baylis  ;  Paddison,  Fidlilove,  Cum- 
mins, &  de  la  Chapelle. 


App.  Bankruptcy.      \ 
(Loid  Esher,  M.B.,  and  [  Nov.  17. 

Lopes  and  Eay,  L.JJ.} ) 

In  re  Semenza. 
Ex  parte  Trustee,  (a.) 

Bankruptcy — Practice — Appeal  of  foreign  creditor  from 
decision  of  trustee  rejecting  proof —Secwrity  for  costs — 
Bankrupicy  Act,  1869  (32  &  33  Vict.  c.  71)— Ban^- 

(a.)  Beported  by  F.  O.  BoBnrsov,  Esq.,  Barrister- 
at-Law. 
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ruptcy  Ad,  1883  (46  dk  47  Vid.  c.  62)Sankruptcy 
BuUi,  1886  and  1890,  rr.  131, 148. 

The  court  hu  juriadidion  to  order  security  for  coeta  to 
he  given  hy  a  creditor  resident  ahrocui  appealing  from  the 
refedion  of  his  proof  by  the  trustee  in  bankruptcy  ;  hui 
security  will  only  he  ordered  to  he  given  in  extreme  cases. 

In  re  Yanderhaege,  Ex  parte  Izard,  36  W.  B.  525, 
20  Q.  B.  D.  146,  considered. 

Appeal  of  the  tnutee  in  bankmptc^  from  the  re- 
f uBal  of  the  regutrar,  sitting  as  chief  ladge  under  the 
Bankraptoy  Act,  186^,  to  order  the  Banca  Tibemia 
of  Borne,  a  foreign  finn  of  bankers  resident  abroad, 
to  give  security  for  the  costs  of  an  appeal  from  the 
refusal  of  the  trustee  to  admit  proof  of  their  debt. 

The  debtor's  estate  was  being  administered  under 
the  Bankruptcy  Act,  1869,  under  a  special  resolution 
for  liquidation  by  arrangement.  The  respondents 
were  the  assignees  of  the  assets  of  a  bank  at  Bome. 
In  1873  this  bank  sought  to  prove  against  the 
debtor's  estate  for  two  sums  amounting  to  upwards 
of  £10,000.  The  affidavit  in  support  of  the  daim 
was  produced  at  the  first  meeting  of  creditors  held  in 
January,  1874,  and  was  signed  by  tiie  chairman  as 
admitted  for  the  purpose  of  voting.  Subsequently 
notice  of  rejection  of  the  daim  was  served  upon  the 
bank,  but  the  notice  was  not  filed.  The  matter  stood 
over  until  1888,  but  there  was  no  evidence  that  the 
delay  was  attributable  to  the  bank  or  their  assignees, 
the  respondents.  In  that  year  the  respondents 
brought  forward  their  claim,  and  the  official  receiver, 
who  had  become  the  trustee  of  the  debtor's  estate, 
heard  evidence  in  support  of  the  claim,  and  eventu- 
ally rejected  the  proof  and  filed  the  notice  of  rejec- 
tion. The  respondents  gave  notice  of  appeal  against 
the  rejection  of  their  proof.  The  trustee  applied  to 
the  registrar,  as  chief  judge  in  bankruptcy,  for  an 
order  that  ihe  respondents  should  give  security  for 
the  costs  of  their  appeal.  The  registrar  made  no 
order,  and  the  trustee  appealed. 

Cohen,  Q,C,,  and  Whinney,  for  the  appellant. — 
This  is  a  case  under  the  Bankruptcy  Act,  1869; 
there  is  no  express  provision  in  that  Act  or  in  the 
rules  made  under  it  lor  the  ordering  of  security  for 
costs,  and  therefore  the  court  has  the  same  jurisdic- 
tion to  order  securi^  in  this  case  as  it  would  have 
in  an  action  in  the  High  Court.  Security  ought  to 
be  ordered  in  this  case,  for  the  proceeding  are 
an^ogous  to  the  commencement  of  an  action  m  this 
coun^  by  a  foreigner  resident  abroad.  It  is  dear 
that  in  that  case  security  for  costs  would  be  ordered. 
The  registrar  thought  he  was  bound  by  In  re  Vander- 
haege.  Ex  parte  Izard,  36  W.  B.  525,  20  Q.  B.  D.  146, 
to  refuse  the  order.  That  was  a  case  under  the 
Bankruptcy  Act,  1883,  and  does  not  apply  to  tiiis 


Bedondo  v.  Chaytor,  27  W.  E.  701,  4  Q.  B.  D.  453, 
was  referred  to. 

F.  Cooper-Willis,  for  the  respondents. — Assuming 
that  the  court  has  jurisdiction  under  the  Act  of  1869 
to  order  security  for  costs  to  be  p^ven,  it  is  a  question 
of  discretion,  and  the  registrar,  m  the  exercise  of  his 
discretion,  has  refused  to  make  any  order.  The  onus 
lies  on  the  appellant  of  showing  that  tiie  registrar 
has  exerdsed  nis  discretion  wrongly.  But  this  is  not 
a  case  in  which  security  for  costs  should  be  ordered. 
The  proof  has  not  been  rejected  within  a  reasonable 
time,  as  required  by  the  rules  made  under  the  Act  of 
1869,  and  it  is  the  action  of  the  trustee  in  rejecting 
the  respondents'  proof  which  compds  them  to  appeal : 
Ex  parte  Good,  In  re  Armitage,  25  W.  B.  422,  5  Ch.  D. 
46.  The  Act  of  1883  shows  the  intention  of  the 
Legislature  as  to  the  manner  in  which  the  discretion 
of  the  court  shall  be  exerdsed.    Under  that  Act  only 


two  cases  are  expresdy  mentioned  in  which  secoiity 
for  costs  shall  be  ordered— on  an  appeal  to  the  Oouit 
of  Appeal  (rule  131),  and  on  the  presentation  of  i 
petition  by  a  fordgner  reddent  abroad  (rule  148). 

CoJien,  Q.C.,  replied. 

Lord  ESHEB,  M.B.— The  question  in  this  case  is 
whether  the  respondent  shall  be  ordered  to  gm 
security  for  the  costs  of  an  appeal  from  the  deo&oa 
of  the  trustee  in  bankruptcy  rejecting  the  proof  of  the 
respondent's  debt.  The  matt«^  arises  under  the  Act 
of  1869,  but  I  will  first  condder  what  is  the  law  on 
this  point  under  the  present  Bankruptcy  Act  By  the 
rules  made  under  the  Bankruptcy  Act,  1883,  there  are 
two  stages  in  bankruptcy  procee<ung8  atwhidi  seconty 
for  costs  may  be  orderea.  First,  on  the  preseoiatian 
of  the  petition,  which  is  the  first  step  in  Dankn^>tcj 
proceedings,  rule  148  provides  that  a  petitiomng 
creditor  who  is  reddent  abroad  may  be  ordered  to 
give  security  for  the  costs  of  the  debtor ;  and  seoondlj, 
after  the  status  of  the  debtor  has  been  altered  and  he 
has  been  made  a  bankrupt,  under  rule  131  security 
has  to  be  given  in  the  case  of  appeals  in  the  Court  of 
AppeaL  Those  are  the  only  two  oases  in  which  the 
question  of  security  has  been  dealt  with  by  the  Act 
of  1883,  and  no  providon  has  been  made  for  the 
giving  of  security  m  the  intermediate  time  between 
the  presentation  of  a  petition  and  an  appeal  to  the 
Court  of  Appeal,  during  which  the  Danknipfi 
property  is  hemg  dealt  with.  The  first  step  in  uiit 
matter  is  the  appointment  of  a  trustee  by  the 
creditors,  and  it  is  the  duty  of  the  trustee  to  inomie 
into  the  condition  of  the  debtor's  estate  and  to 
ascertain  the  number  of  creditors.  The  trustee  maj 
himself  be  one  of  the  creditors,  and  although  it  is  hu 
duty  to  make  certain  inquiries  and  to  give  a  dedaion 
on  the  matters  entrusted  to  him,  he  is  not  in  the 
podtion  of  a  judge,  because  he  may  be  interested  in 
the  matter  on  which  he  is  called  upon  to  dedde.  He 
acts  under  the  supervidon  of  the  court.  One  qoestioa 
which  he  has  to  detemune  is  whether  certain  other 
persons  are  or  are  not  creditors  of  the  banknq^'i 
estate,  and  it  is  a  result  of  his  dedding  against  sua  & 
person  that  there  will  be  a  larger  share  of  the 
bankrupt's  estate  to  be  divided  amongst  those  pereocs 
(indudmg  posdbly  the  trustee  himself)  whom  the 
trustee  does  dedde  to  be  creditors.  If  any  person  is 
dissatisfied  with  the  trustee's  deddon  as  to  hu  claim, 
then  for  the  first  time  the  matter  comes  before  the 
court.  Now  a  foreign  creditor  is  in  this  podti<m ;  the 
bankruptcy  law  prevents  his  bringing  an  action  for 
his  debt,  but  says  that  the  trustee  must  decide 
whether  or  not  he  has  a  claim  against  the  estate.  It 
is  now  contended  that  if  a  foreign  creditor's  dsim  tt 
rejected  by  tiie  trustee  and  the  creditor  is  dissatisfied 
with  the  trustee's  deddon,  he  cannot  bring  the  matter 
before  the  court  without  first  giving  security  for  costs. 
But  the  appeal  from  the  trustee's  deddon  is  not  lihe 
beginning  an  action,  for  the  step  in  bankruptcy 
proceedinffs  analogous  to  the  commencement  d  u 
action  is  me  presentation  of  the  petition. 

It  seems  to  me  that  the  Legislature  advisedly  omitted 
to  make  any  rule  by  which  security  for  costs  must  be 
given  in  a  case  such  as  this,  though  I  do  not  tfainh 
that  the  Legislature  has  by  that  omisdon  taken  awiy 
from  this  court  its  jurisdiction  to  order  seomity  at  anj 
stage  of  the  proceedinffs,  but,  in  my  opinion,  uio  mlei 
show  very  dearly  i£at  the  court  ought  only  to 
exercise  that  jurisdiction  in  very  extreme  cases.  Tb 
give  an  exhaustive  definition  of  what  would  be  so 
extreme  case  would  be  impossible,  though  it  is  estf 
to  put  cases  which  would  come  within  the  meaoio^ 
such  as  cases  where  the  daim  is  of  a  very  shadpvT 
nature,  and  where  an  appeal  from  the  trustee's  dedsioo 
is  most  unlikdy  to  prove  successfuL   But,  on  the  other 
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luuid,  where  there  appears  to  be  a  fair  and  reasonable 
dispute  between  the  parties  I  do  not  think  seciirity 
for  ooets  ought  to  be  ordered.  That  is,  I  think,  what 
Cafe,  J.,  intended  to  dedde  in  In  re  Vanderhaege^  Ex 
parte  Izard,  viz.,  that  on  an  appeal  by  a  creditor  £rom 
the  decision  of  the  trustees  rejecting  his  proof,  the 
court  has  jurisdiction,  in  Hie  exercise  of  its  mscretion, 
to  Older  security  for  costs  to  be  given,  but  that 
lecurity  should  only  be  ordered  in  extreme  cases. 
That  is,  in  my  opinion,  the  state  of  the  law  on  this 

nation  under  Uie  Act  of  1883.  It  is  admitted 
the  court  has  a  discretion  in  the  matter  under  the 
Act  of  1869,  and  in  the  exercise  of  their  discretion 
under  the  Act  of  1869  the  court  will  be  guided  by  the 
connderation  of  the  Act  of  1883 ;  and  if  the  discretion 
ought  to  be  exercised  under  the  later  Act  in  the 
way  in  which  I  have  indicated,  then  it  should  be 
exodsed  iu  a  case  under  the  earlier  Act  in  the  same 
way.  That  is,  in  fact,  what  the  registrar  has  done  in 
this  case,  and  the  appeal  ought  therefore  to  be 
dismissed. 

Lopes,  L.J. — ^There  is  no  express  rule  under  the 
Bankruptcy  Act  of  1869  ordering  security  for  costs 
to  be  given,  but  it  cannot  be  disputed  that  the  court 
had  a  discretionary  power  under  that  Act  to  order 
security  to  be  given.  In  determining  how  we 
ought  to  exercise  our  discretion  there  can  be  no 
befter  guide  than  the  Act  of  1883,  which  does  con- 
tain express  provision  for  security  to  be  given  in  two 
cases,  namely,  on  the  presentation  of  the  petition 
and  in  the  case  of  appeals  in  the  High  Court.  It  is, 
to  my  mind,  significant  that  there  is  no  express  pro- 
vision for  security  to  be  p^ven  in  a  case  like  the 
present,  and  I  agree  that  m  this  case  security  ought 
not  to  be  ordered. 

With  regard  to  the  case  of  In  re  Vanderhaege,  Ex 
parte  Izard,  I  do  not  think  that  Cave,  J.,  intended 
to  decide  that  the  court  had  no  jurisdiction  in  this 
matter,  but  simply  that  the  court  had  a  discretionary 
jurisdiction. 

Kat,  L.  J. — I  am  of  the  same  opinion.  I  do  not 
think  Uiat  the  Act  of  1883,  by  making  provision  for 
security  for  costs  to  be  given  in  two  particular  cases 
has  destroyed  the  general  power  as  to  ordering 
security  which  the  court  previously  had,  for  by 
rule  353,  where  no  other  provision  is  made  by  the 
Act  of  1883  and  the  rules,  the  present  practice  in 
bankruptcy  shall  continue  in  force.  The  court  has  a 
discretion,  and  I  agree  that  we  ought  not  to  interfere 
with  the  manner  in  which  that  discretion  has  been 
exercised  by  the  registrar  in  this  case.  With  regard 
to  the  decision  of  Cave,  J.,  I  agree  with  what  has 
been  said  by  the  other  members  of  the  court. 

Appeal  dismii$ed. 

Solicitors  for  the  appellant,  Lawrence,  Wcddron,  & 
Wtheter. 

Solicitors  for  the  respondents,  Rxvington  &  Bona, 


Nov.  25,  27. 
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Davey,  L. JJ.)  ) 

**  The  Nobth  Beitain." 
BoBEBTS  V.  Ocean  Mabine  Iksubange  Co.  (a.) 

Imurance^-Marine  insurance^  Collision  clause  in  policy 
— Effect  of  proviso  in  collision  clause — Exemption  of 
underwriterB  from  liahUiiy  in  respect  of  sum  paid  by 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Banister-at- 
Law. 


assured  by  way  of  damages  for  the  removal  of  oUtruc" 
tion  consequent  on  collision. 

A  collision  clause  in  a  policy  of  insurance  upon  ship 
stipulated  that  *^if  the  ship  insured  shall  come  into 
collision  with  any  other  ship,  and  the  assured  shall,  in 
consequence  thereof,  become  liable  to  pay,  and  shall  pay,  by 
way  of  damages  .  .  .  any  sum  not  exceeding  tlie 
value  of  the  ship  insured,**  the  underwriters  **  will 
severally  pay  the  ensured  such  proportion  of  three^fourths 
of  such  sum  so  paid  as  "  each  underwriter's  subscript 
tion  **  bears  to  the  value  of  the  ship  insured  ;  .  .  .  jtro- 
vided  tJuit  this  clause  shall  in  no  case  extend  to  any  sum 
which  the  assured  may  become  liable  to  pay  for  removed 
of  obstructions,  under  statutory  powers,  .  .  .  conse^ 
quent  on  such  collision,*' 

Held,  that,  upon  the  true  construction  of  this  clause 
and  the  proviso,  when  read  together,  the  underwriters 
were  exempted  from  liability  for  any  sum  which  the 
assured  was  liable  to  pay,  whether  by  way  of  damages  or 
otherwise,  for  the  removal  of  obstructions  consequent  on 
collision,  and  that  the  exemption  of  the  underwriters  was 
not  restricted  to  any  sum  which  the  oftsnred  uma  liable  to 
pay  otherwise  tlian  by  way  of  damages  for  the  removal  of 
obstructions  consequent  on  collision, 

Taylor  v.  Dewar,  12  W,  R,  579,  b  B,  tk  S,  58, 
discussed. 

Decision  o/ Barnes,  J.,  reversed. 

Appeal  from  the  judgment  of  Barnes,  J. 

The  plaintiffs,  who  were  the  owners  of  the  steam- 
ship The  North  Britain,  had  effected  with  the 
defendants  and  others  a  policy  of  insurance  upon 
ship,  which  contained  the  following  clause :  '*  If  the 
ship  hereby  insured  shall  come  into  collision  with  any 
other  ship,  and  the  assured  shall  in  consequence 
thereof  become  liable  to  pay,  and  shall  pay,  by  way  of 
damages  to  any  other  person  or  persons  any  sum  or 
sums  not  exceeding  in  respect  of  any  one  such 
collision  the  value  of  the  ship  hereby  insured,  we  (the 
underwriters)  will  severally  pay  the  assured  such 
proportion  of  three-fourths  of  such  sum  or  sums  so 
paia  as  our  subscriptions  hereto  bear  to  the  value  of 
the  ship  hereby  insured.  .  .  .  Provided  always 
that  this  clause  shall  in  no  case  extend  to  any  sum 
which  the  assured  may  become  lisble  to  pay,  or  shall 
pay,  for  removal  of  obstructions  under  statutory 
powers,  for  injury  to  harbours,  wharves,  piers,  stages, 
and  similar  structures  consequent  on  such  collision, 
or  in  respect  of  the  cargo  or  engagements  of  the 
insured  vessel,  or  for  loss  of  life  or  personal 
injury." 

The  North  Britain  came  into  collision  with  The 
Paraguay  in  the  river  Scheldt;  both  ships  were  to 
blame ;  The  Paraguay  was  sunk,  and  havmg  beoome 
an  obstruction  was  removed  by  the  Belgian  authori- 
ties under  what  were  admittedly  equivalent  to 
'*  statutory  powers."  Cross  actions  for  damages  in 
respect  of  the  collision  were  instituted  in  Engluid  by 
the  owners  of  The  North  Britain  against  the  owners  of 
The  Paraguay,  and  by  the  owners  of  The  Paraguay 
against  the  owners  of  The  North  Britain  ;  the  respec- 
tive defendants  in  each  of  these  cross  actions  admitted 
liability,  and  the  damages  in  both  actions  were  re- 
ferred for  assessment  to  the  registrar.  The  registrar 
in  making  the  assessment  allowed,  by  the  consent  of 
the  parties,  as  part  of  the  claim  of  the  owners  of  The 
Paraouay  against  The  North  Britain  half  the  expenses 
which  the  owners  of  The  Paraguay  had  to  pay  to  the 
Bdgian  authorities  for  the  removal  of  the  obstruction. 

The  present  action  was  then  instituted  by  the 
owners  of  The  North  Britain  against  the  Ocean 
Marine  Co.,  as  some  of  the  underwriters  of  the  above 
policy,  for  their  proportion  of  half  the  expenses  of 
raising  The  Paraguay. 

The  action  was  tried  on  the  joint  admission  of  the 
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above  facts;  and  the  questiozi  submitted  for  the 
opinion  of  the  oourt  was  whether  the  defendants  were 
liable  under  the  said  policy  to  pay  to  the  plaintiffs 
(the  assured)  such  proportion  of  three-fourths  of  the 
sum  representing  nali  the  expenses  of  raising  The 
Paraguay  as  the  defendants'  subsmption  (as  under- 
writers) bore  to  the  value  of  the  ship  insure  J. 

The  aefendants  (the  underwriters)  contended  that 
the  proviso  to  the  collision  dause  in  the  poUcv  ex- 
empted them  from  any  liability  in  respect  of  this 
payment. 

Barnes,  J.,  decided  in  favour  of  the  plainti£Ps  (the 
assured),  and  held  that  the  defendants  (the  under- 
writers) were  liable. 

The  defendants  appealed. 

Joseph  Walton,  Q.C,  for  the  appellants. 

BobsoUf  Q.Cy  and  Temperley,  for  the  respondents. 

LmDLBT,  L.J. — ^This  is  an  appeal  from  the  de- 
cision of  Barnes,  J.,  and  the  question  raised  turns 
upon  the  construction  of  an  addition  made  to  an 
ordinary  Lloyd's  policy  on  ship.  In  the  margin  of 
this  policy  there  are  printed  obtain  special  clauses, 
one  of  which,  relating  to  ooUisions,  I  will  presently 
lead. 

The  facts  are  as  follows : — ^There  was  a  collision  be- 
tween The  North  Britain,  the  ship  assured,  and  the 
ship  Paraguay  in  the  river  Scheldt;  The  Para- 
guay  sunk,  and  being  an  obstruction  in  the  river,  the 
Belgian  authorities  removed  her  or  ordered  her  to  be 
removed,  and  that  put  the  owners  of  The  Paraauay 
to  considerable  expense.  Both  vessels  were  to  blame 
for  the  collision.  The  owners  of  The  Paraguay  sought 
to  recover,  and  did  recover,  half  the  expenses  against 
the  owners  of  The  North  Britain,  and  the  owners  of 
The  North  Britain  seek  to  be  indemnified  for  those  ex- 
penses, under  the  policy.  The  question  is  whether  the 
clause  I  am  about  to  read  covers  that  item  of  damage. 

The  clause  runs  thus.  [Hie  Lord  Justice  read  the 
daiise  above  set  out,  and  proceeded : — ]  Now  upon 
that,  two  views  are  presented  to  the  court.  One  is 
that  the  proviso  to  the  clause  only  applies  to  sums 
which  the  owners  of  the  ship  insured  may  become 
liable  to  pay  directly  for  removal  of  obstructions 
caused  by  the  insured  ship  itself.  The  other  is  that 
which  is  contended  for  by  the  appellants  in  this 
case,  viz.,  that  the  proviso  to  the  clause  covers  what- 
ever the  owners  of  the  ship  insured  may  be  called 
upon  to  pay,  even  to  the  o&er  ship  with  which  the 
collision  has  taken  place,  if  that  other  ship  has  been 
ordered  to  pay  for  the  removal  of  the  obstruction. 

The  case  is  one  of  some  difficulty ;  but  it  appears 
to  me,  I  confess,  upon  looking  at  it  and  at  the  object 
t)f  the  clause,  that  the  construction  contended  for  by 
th^  underwriters  is  the  correct  one. 

The  first  part  of  the  dause  is  by  no  means  easy  to 
construe.  I  am  warranted  in  saying  that,  because 
it  is  construed  one  way  in  England  and  another  way 
in  Scotland.  There  is  an  ambiguity  in  the  first  part 
of  the  dause.  The  ambiguity  arises  in  respect  of  the 
expression  *'in  consequence  thereof."  The  first  part 
is  a  damage  clause;  it  is  a  clause  under  which  the 
ship  insured  may  have  to  pay  damages,  and  **  in  con- 
sequence thereof" — ^namely,  in  consequence  of  the 
collision,  is  ambiguous,  because  it  is  doubtful  what 
B')rt  of  consequences  are  induded  in  that  expression. 
The  proviso  is  a  proviso  to  the  whole  clause.  It 
begins,  "  provided  always  that  this  dause."  It  is 
impossible  to  read  that  proviso  as  applying  to  tiiat 
part  of  that  clause  which  immediately  precedes  and  ' 
which  relates  only  to  the  mode  of  ascertaining  the 
liability.  That  would  not  make  sense.  The  proviso 
is  a  proviso  to  the  first  part  of  the  dause,  and  that  is 
agrc^  on  all  hands.    Now  when  we  come  to  read 


the  first  part  of  the  clause  with  the  proviso,  it  appesn 
to  me  that  the  object  of  the  proviso  is  to  remove  the 
ambiguity  to  which  the  general  language  of  the  fint 
part  of  the  clause  gives  rise ;  and  I  cannot  see  how  it 
18  possible  to  construe  or  to  cut  down  this  proviso  so 
as  to  effectuate  the  intention  of  the  parties,  and  so  si 
to  read  it  in  the  veiy  narrow  view  which  has  been 
adopted  by  Barnes,  J.  He  says  the  proviso  is  not, 
technically  speaking,  an  exception.  I  do  not  tibink 
it  is.  He  says  it  is  put  in  by  way  of  precaution.  I 
think  it  is.  I  regara  the  proviso  as  a  warning  that 
you  are  not  to  r^bd  the  clause  so  as  to  indude  these 
thinffs  mentioned  in  the  proviso.  I  think  that  ii 
plaimy  the  language  of  the  proviso.  It  means,  *'  This 
clause  shall  in  no  case  extend  to  any  sum  which  the 
assured  shall  have  to  pay  for  removal  of  obstmodoii 
consequent  on  such  collision."  I  know  that  the  dame 
itsdf  says  in  terms  '*  shall  pay  by  way  of  damages**  ; 
but  I  do  not  think  that  the  construction  which  I  am 
adopting  involves  the  insertion  of  any  words  at  alL 
It  is  '*  in  no  case  shall  extend  to  any  sum  the  assured 
shall  become  liable  to  pay  *' — i.e.,  pay  in  respect  of 
any  ship  by  way  of  damages  or  otherwise. 

I  say  the  clause  admits  of  two  constructions ;  but 
one  construction  appears  to  me,  with  ereat  defenoce 
to  Barnes,  J.,  to  be  rather  hypercritiofu,  and  does  not 
p;ive  effect  to  what  appears  to  me  to  be  the  true  mean- 
ing of  this  policy. 

I  think,  thereiore,  this  appeal  must  be  allowed. 

A.  L.  Smith,  L.J. — ^The  question  in  this  case 
is  as  to  the  true  construction  of  a  collision  dause 
attadied  to  a  marine  policy  of  insurance  upon  a 
ship. 

To  bring  out  the  point  dearly,  I  will  take  it,  that 
The  North  Britain  steamship,  which  was  covered  by 
the  policy  in  question,  by  reason  of  the  sole  negli- 
gence of  those  on  board  came  into  collision  with  and 
sunk  the  steamship  Paraguay  in  the  river  Schddt; 
that  the  owners  of  The  Paraguay  thereupon  brought 
an  action  in  this  country  against  the  owners  of  Tht 
North  Britain  and  recovered  £1 ,000  dama^,  of  whidi 
£500  were  for  damages  occasioned  to  the  ship  ran 
down,  and  £500  were  for  expenses  the  owners  of  that 
ship  had  become  liable  to  pay,  and  had  paid,  for  the 
raisinff  of  their  ship,  and  which  amount  they  were 
compdled  to  pay  by  reason  of  statutory  powers  o(m- 
ferr^  upon  the  authorities  of  the  river  filchddt.  The 
question  which  arises  is.  Are  both  these  amonnts 
covered  by  the  collision  clause  in  the  policy  sued  on ; 
or  only  the  first,  as  hdd  by  Barnes,  J.  ? 

Hie  first  limb  of  the  oollision  clause  has  already 
been  read  by  lindley,  L.J.,  and  so  I  will  not  read  it 
again.  Now,  pausing  here  (which  is  at  the  words 
<*  to  the  value  of  the  ship  hereby  insured  "),  I  shodd 
have  thought  that  so  far,  this  clause  bound  the 
underwriters  to  pay  the  plaintiffs  three-fourths  <A 
the  £1,000  whidi  the  plaintifis  became  liable  to 
pay,  and  had  paid,  in  this  case  to  the  owners 
of  The  Paraguay.  The  case  of  Taylor  ▼.  Dewar, 
12  W.  B.  579,  5  B.  &  S.  58,  has  hdd  that,  under 
a  clause  very  similar  to  this  (the  first  limb  of  tins 
clause)  the  underwriters  were  not  liable  for  those 
damages  which  the  assured  had  had  to  pay  fo" 
personal  injuries  occasioned  to  those  on  boara  the 
ship  run  down,  and  that  the  proper  oonstniotioB 
of  it  was  that  the  underwriters  had  only  to  pay 
to  the  assured  such  damages  as  he  had  to  pay  in 
respect  of  the  loss  or  damage  done  to  the  ahq> 
run  down,  or  possibly  to  her  freight  or  cargo, 
which  for  the  purpose  might  be  treated  as  part  of 
herself.  The  Queen's  Bench  in  that  case  aiffered 
from  the  Scotch  case  of  Coey  v.  Smith,  22  Ct.  of  Sees. 
Cas.,  2nd  Series,  955,  which  hdd  that  the  dause  covered 
damf^g;es  which  the  assured  had  to  pay  for  ponood 
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damara  done  to  those  on  board  the  ship  run  down, 
as  well  as  the  other  damages  done  to  the  shi^  itself. 
The  case  of  Taylor  y.  Dewar^  in  my  judraient,  mstead 
of  assisting  the  plaintiffs  (the  assured)  as  far  as  it 
goes,  assists  the  defendants  (the  underwriters} ;  for  it 
might  be  armed  from  it  that  the  expenses  mourred 
in  raisinga  ship  were  not  expenses  incurred  in  respect 
of  the  loss  or  damage  done  to  the  ship  run  down. 
But  I  agree  with  Barnes,  J.,  that  the  first  limb  of 
the  danse,  standing  alone,  does  cover  both  the  sums 
of  £d00  which  the  plaintiffs  have  had  to  pay  to  the 
owners  of  The  Faraguav  ;  and,  if  this  case  had  rested 
here,  I  should  have  held  for  the  plaintiffs. 

But  this  limb  of  the  clause  does  not  stand  alone, 
for  after  some  intermediate  provisions,  not  material 
to  the  present  point,  it  proceeds  as  follows : — **  Pro- 
Tided  always  that  this  clause"  (that  is,  that  this 
collision  clause)  "  shall  in  no  case  extend  to  any  sum 
which  the  assured  may  become  liable  to  pay,  or  shall 
pay,  for  removal  of  obstructions  under  statutory 
powers,  for  injury  to  harbours,  piers,  wharves,  stages, 
and  siznUar  structures  consequent  on  such  collision, 
or  in  respect  of  the  cargo  or  engagements  of  the 
insured  vessel,  or  for  h>6S  of  loss  or  personal 
injury." 

Now,  what  is  the  meaning  of  this  proviso  ?  It  is 
said  by  the  plaintifiiB  that  this  is  only  a  warning 
[whatever  that  may  mean)  to  shipowners  about  to 
msore  that  the  underwriters  will  not  be  responsible, 
under  this  collision  clause,  for  what  insuring  ship- 
owners may  have  themselves  to  pay  in  respect  of  the 
enomeratea  matters,  and  that  it  does  not  cut  down 
the  general  undertaking  contained  in  the  first  limb  of 
the  clause,  to  pay  all  damages  (perha^  except  for 
personal  injuries)  which  the  assured  nught  be  called 
vMm  to  pay.  This  appears  to  me  to  be  a  novel  way 
of  getting  rid  of  one  part  (and  it  is  an  inconvenient 
part)  of  a  contract,  which  must  be  read  as  a  whole. 
By  its  very  terms  the  second  limb  is  stated  to  be  a 
proviso  upon  the  first.  It  stipulates  that  this  clause 
(that  is,  tne  collision  clause,  the  whole  clause)  shall 
m  no  case  extend  to  any  sum  which  the  assured  may 
become  liable  to  pay,  or  shall  pay,  for  the  removal  of 
obstructions  and  injury  to  harbours,  &c.,  consequent 
upon  a  collision,  or  m  respect  of  the  cargo  or  engage- 
ments of  the  insured  vessel,  or  for  loss  of  me  or 
personal  injury. 

I  ask  this  question,  Have  or  have  not  the  plaintiffs, 
when  they  paid  the  £500  to  the  owners  of  The 
Paraguay  for  raising  their  vessel,  paid  that  sum  for 
removal  of  obstructions  under  statutory  powers  con- 
sequent upon  the  collision?  The  woras  are  that 
**  the  assm^d  may  become  liable  to  pay  or  shall 
pay  " ;  that  is,  "  however  paid,"  they  are  not  limited 
as  contended  for  by  the  plaintiffs — ''  shall  pay  other- 
wise than  m  the  shape  of  damages." 

I  can  only  give  one  answer  to  this  question,  and 
tiiat  is  to  say  that  they  have.  With  great  respect  I 
cannot  agree  with  Barnes,  J.,  when  he  held  "  that 
the  proviso  was  not  to  be  construed  strictly  as  an 
exception  *'  to  the  first  limb,  but ''  was  only  inserted  to 
make  it  dear  that  the  collision  clause  was  not  to 
extend  to  the  claims  mentioned  in  the  proviso."  I 
am  unable  to  follow  this.  Barnes,  J.,  also  held  that 
this  proviso  did  not  extend  to  damages  the  plaintiffs 
might  have  to  pay,  but  only  to  what  Habihties  they 
might  incur  themselves  in  respect  of  Hie  matters 
enimienited  therein.  But  I  would  point  out  that  this 
proviso  deals  with  three  different  classes  of  matters. 
The  first  includes  payments  made  in  res])ect  of  the 
removal  of  obstructions  consequent  upcii  collision.  I 
can  find  nothing  in  this  part  of  the  proviso  to  luooit  it 
to  payments  made  in  respect  of  removal  of  obstruc- 
tions otherwise  than  by  way  of  damage.  The  second 
class  refers  to  losses  sustained  in  respect  of  cargo  and 


engagements  of  the  insured  vessel,  which  necessarily 
do  not  include  payments  by  way  of  damages,  for  as 
regards  this  no  damages  could  be  recovered  a^^ainst 
the  plaintiffs.  And  l£e  third  class  refers  to  clauns  in 
resp^  of  loss  of  Itfe  or  personal  injury,  which 
appears  to  me  to  include  not  only  loss  of  life  and 
personal  injuries  upon  the  vessel  in  default,  but  also 
upon  the  vessel  injured.  There  are  no  words  limiting 
this  class  to  loss  of  life  or  personal  injuries  upon  the 
defaulting  vessel.  This  last  clause  might  well  have 
been  inserted  because  of  the  existing  conflict  between 
the  law  of  this  country  and  the  law  of  Scotland. 

In  my  judgment  it  is  inaccurate  to  say  that  these 
three  classes  refer  only  to  payments  made  otherwise 
than  by  way  of  damages,  for  in  my  judgment  the 
first  class  clearly  does  not.  Moreover,  this  remarkable 
result  would  follow  if  the  plaintiffs'  contention  be 
correct.  If  the  ship  of  an  assured  is  sunk  consequent 
upon  the  negligence  of  those  on  board,  and  the 
assured  has  to  pay  for  its  removal,  he  cannot  recover 
under  this  pohcy;  whereas,  if  consequent  upon  the 
same  negligence  the  other  colliding  smp  is  sunk,  and 
the  assm^  has  to  pay  by  process  of  law  for  its 
removal,  he  can.  This  cannot,  in  my  view,  be  the  true 
construction  of  this  clause.  In  my  judgment  the 
proviso  exempts  the  underwriters  from  the  payment 
m  dispute ;  and,  therefore,  I  think  that  this  appeal 
must  be  allowed. 

Davet,  L.J.— I  should  feel  extreme  diffidence  in 
differing  from  a  judgment  of  a  judge  of  great  expe- 
rience m  these  matters  were  it  not  that  my  learned 
brethren  think  that  the  learned  judge's  construction 
is  erroneous.  If  I  am  to  dedde  the  construction  of 
this  dause  exdusivdy  upon  technical  grounds  which 
appeal  to  a  lawyer's  mmd,  I  observe,  in  the  first 
plaoe,  that  The  North  Britain  is  not,  strictly  speak- 
mg,  seeking  payment  from  the  underwriters  of  any 
sum  paid  by  uiem  for  the  removal  of  obstruction  as 
such ;  but  what  they  are  seeking  is  the  reimburse- 
ment of  damages  paid  or  payable  by  The  North 
Britain  to  The  Paraguay,  On  the  other  hand,  I  ob- 
serve that  the  whole  clause  deals  only  with  the  ques- 
tion of  damages,  and  the  proviso  is  a  proviso  upon  a 
clause  which  provides  for  the  payment  of  damages, 
and  it  must,  in  my  opinion,  recdve  a  meaning  b^ur- 
ing  some  relation  to  the  principal  clause.  No  lawyer 
would  say  that  tiie  payment  of  expenses  for  the 
removal  of  an  obstruction  by  the  underwriters  would 
be  a  payment  of  damages  to  The  North  Britain* 
IJpon  this  point  of  view  me  considerations  in  favour 
Of  either  construction  seem  to  me  to  be  very  evenly 
balanced ;  but  I  am  told  that  this  is  a  clause  in  a 
business  document,  prepared  by  men  of  business  for 
their  own  use,  and  to  be  construed  as  men  of  business 
would  understand  it. 

Endeavouring  to  the  best  of  my  ability  to  read  the 
proviso  in  this  mental  attitude,  and  with  a  due  sense 
of  humility,  I  am  of  opinion  that  any  lay  man  of  busi- 
ness woula  understand  this  dause  to  mean  something 
of  this  kind: — "I  will  reimburse  you,  the  injuriiiff 
vessel,  the  bill  which  you  have  to  pay  the  injured 
vessel  for  damages ;  but,  mind,  I  am  not  to  be  called 
upon  to  pay,  directiy  or  indirectiy,  for  the  removal  of 
obstructions  under  statutory  powers."  It  would  be, 
in  my  opinion,  a  strange  result,  and  one  that  would 
startie  most  business  people,  if  we  were  to  hold  that 
the  underwriters  of  The  Paraguay,  for  example,  could 
not  be  called  upon  to  pay  The  Paraguay  for  the 
expenses  that  the  owners  of  that  ship  were  put  to  for 
the  removal  of  obstructions  by  the  Antwerp  authori- 
ties ;  but  that  they  might  be  called  upon  as  under- 
writers of  The  North  Britain  to  pay  indirectly  exactly 
the  same  expenses,  through  the  meoium  of  the  liabili^ 
of  The  North  Britain,  to  reimburse  The  Paraguay, 
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Pbthicjk  v.  Mayob,  Aldermen,  aito  BtmasssES  of  Plymouth. 


HiaHGouBT. 


I  tliink,  with  A.  L.  Smith,  L.J.,  that  Taylor  v.  Dewar 
is  rather  in  favour  of  the  appellants  than  against 
them,  and  I  agree  that  the  judgment  appealed  from 
should  be  revised. 

Appeal  allowed. 

Solicitors  for  the  appellants,  WaUons,  Johnson^ 
Buhh,  ^  Whatton. 

Solicitors  for  the  respondents,  BoUerell  <k  Roches 
for  BoUerell,  Roche,  Jb  TemperUy,  Newcastle-on-Tyne. 


Wib  <!toutt  o{  S^^titt. 


Dec.  21 ;  Jan.  19. 


Chan.  Div.  ) 
Chitty,  J.  j 

Pethick  v.  Mayor,  Aldermen,  and  Burgesses  of 
Plymouth. 
Mason  v.  Wallasey  Local  Board,  (a.) 

Local  government — Urinal — Nuisance — Proper  and  con~ 
venient  eitfjiation  —  Discretion  of  urban  authority — 
Weight  and  effect  of  their  decision — Public  Health  Ad, 
1875  (38  <fc  39  Vid.  c.  55),  s.  39. 

Where  an  urban  authority,  acting  under  section  39  of 
the  Public  Health  Act,  1875,  select  a  site  as  a  proper  and 
convenient  situation  for  a  urinal,  then,  in  the  absence  of 
mala  fides,  and  assuming  that  no  case  of  nuisance  is 
made  out,  the  onus  lies  on  persons  objecting  to  that  par- 
ticular site  to  show  that  it  is  not  a  proper  and  convenient 
situation,  and  for  this  purpose  evidence  that  there  are 
other  situations  more  proper  and  more  convenient  is 
irrelevant. 

Quaere,  whether,  in  such  a  case,  the  decision  of  the 
urban  authority  is  not  conclusive,* 

Motion  to  restrain  the  defendants  until  the  hearing 
of  the  action  from  erecting  a  public  urinal,  lavatory, 
and  offices  in  Freedom  Park,  Plymouth,  opposite  and 
adjacent  to  certain  houses  of  the  plaintiff  so  as  to 
cause  a  nuisance  to  the  plaintiff  and  nis  tenants. 

The  defendants  were  the  urban  authority,  acting 
under  section  39  of  the  Public  Health  Act,  1875, 
which  provides  that  **  any  urban  authority  may,  if 
they  think  fit,  provide  and  maintain  in  proper  and 
convenient  situations,  urinals,  &c., for  public  accommo- 
dation." The  plaintiff  was  the  owner  of  numerous 
houses  of  a  superior  class  abutting  on  the  road  over- 
looking the  park,  and  the  proposed  building,  which 
was  of  a  plain  style  showing  its  character,  was  to  be 
erected  about  230  feet  from  &e  nearest  of  these  houses 
and  in  full  view  of  all  of  them. 

The  plaintiff  had  received  numerous  complaints 
from  his  tenants  as  to  the  eyesore  such  a  place  would 
be,  and  also  on  the  ground  of  apprehended  nuisance 
by  smell  or  otherwise.  Several  tenants  had  given 
notice  to  quit.  'JBvidence  was  given  showing  how 
greatly  the  plaintiff's  property  would  be  damaged  by 
Sie  proposed  building,  and  pointing  out  other  more 
convenient  sites. 

Byrne,  Q,C,,  and  Manby,  for  the  plaintiff. — ^The 
erection  wUl  almost  necessarily  be  a  nuisance,  and, 
apart  from  any  nuisance  by  smell,  the  mere  fact  of 
putting  np  a  urinal  in  front  of  a  man's  drawing-room 
window  is  a  matter  of  serious  damage  to  him,  and  is, 
therefore,  a  private  nuisance.    It  cannot  possibly  be 

*  On  this  point  vide  the  case  of  Mason  v.  The 
Wallasey  Local  Board,  reported  infra, 

(a.)  Reported  by  G.  Rowland  Alston,  Esq.,  Bar- 
nster-at-Lawt 


held  a  bond  fide  exercise  of  the  defendants'  powen: 
Biddulph  V.  St,  George* s  Vestry,  11  W.  R,  524,  739, 
3  De  G.  J.  &  S.  493,  502 ;  Vernon  v.  Vestry  of  8L 
Jameses,  Westminster,  29  W.  R.  222,  16  Ch.  D.  449; 
SeUors  v.  Matlock  Bath  Local  Board,  14  a  B.  D.  928, 
33  W.  R.  Dig.  127.  Biddulph's  case  and  Venum't 
case  seem  to  leave  the  site  to  the  decision  of  the 
vestry,  but  those  cases  were  decisions  on  section  88  of 
the  Metropolis  Local  Management  Act,  1855  (18  A 19 
Vict.  c.  120),  which  gives  the  vestry  and  district 
board  power  to  provide  urinals,  &c.,  "  in  places  when 
they  deem  such  accommodation  to  be  required."  Tbe 
Public  Health  Act,  1875,  section  39,  adds  an  addi- 
tional restriction — ^viz.,  that  the  place  must  be 
''proper  and  convenient."  This  place  is  deadynot 
so. 

Farwell,  Q,C,,  and  Methold  (who  were  only  called 
upon  to  argue  tiiie  last  point,  the  judge  holdW  that 
no  nuisance  was  made  out). — In  the  absence  ot  wda 
fides  or  an  arbitrary,  perverse,  or  vexatious  exerctse 
of  their  powers,  which  is  not  alleged  here,  the 
decision  of  the  urban  authority  on  the  point  of 
"proper  and  convenient  situation"  is  oondusi^: 
Mason  v.  Wallasey  Local  Board*,  11  L.  J.  Notes  of 
Cas.  212  [1876]. 


Dec  8,  1876. 


Chan.  Div.  ) 
Jessel,  M.R.  ] 

*  Mason  v.  The  Wallasey  Local  Boabd.  (Taken, 
by  permission,  from  the  Times  of  December  9th, 
1876.) 

Motion  on  behalf  of  the  proprietor  of  an  hotel  in 
Victoria-road,  New  Brighton,  opposite  the  Ferry 
Pier,  for  an  iniunction  to  restrain  the  local  board  from 
erecting  a  public  convenience  opposite  the  hotel  in 
accordfuice  with  plans  recently  sanctioned  by  tbe 
board. 

The  local  board  were  proceediog  under  the  39th 
section  of  the  Public  Health  Act,  1875,  which  pro- 
vided as  follows :  '*  Any  urban  authority  may,  if  they 
think  fit,  provide  and  maint>ain  in  proper  and  con- 
venient situations  urinals,  water  closets,  earth  closeti, 
privies,  and  ashpits,  and  other  sinular  convenienoes 
for  public  accommodation.'* 

Davey,  Q,C,,  and  Neville,  for  the  motion. — ^Hie  pro- 
posed erection  would  be  a  serious  nuisance  to  the 
plaintiff.  It  had,  no  doubt,  been  decided  in  the  om8 
of  Biddulph  v.  St,  George's  Vestry — a  case  under  tiie 
18  and  19  Vict.  c.  120— that  the  intended  oedion 
of  a  urinal  in  Ghrosvenor-place  was  not  so  likely  to 
create  a  nuisance  as  to  afford  ground  for  an  inter- 
locutory  injunction,  but  the  circumstances  there  wen 
not  so  strong  as  in  the  present  case,  and,  moreover, 
Turner,  L.J.,  intimated  that  if  the  d^endants  erected 
a  urinal  in  front  of  any  ffentieman*s  house  such  a  pro- 
ceeding could  not  possibly  be  held  a  bond  fide  exerdn 
of  the  powers  given  by  statute.  It  was  dear  on  the 
present  evidence  that  the  place  was  not  a  proper  tad 
convenient  one,  frequented,  as  it  was,  by  crowds  of 
excursionists ;  whether  it  was  or  not  was  a  qnestioe 
for  the  court  with  or  without  a  jury  to  decide  and  not 
for  the  local  board,  who  ought  to  be  restnuned  firan 
proceeding  with  the  erection  until  the  question  oooU 
be  tried. 

Chitty,  Q.C,  and  North,  for  the  local  board,  were 
not  called  on. 

Jessel,  M.R.,  said  that  in  order  to  succeed  at  the 
present  stage  of  the  case  the  plaintiff  must  show  thst 
the  local  board  were  exceeding  their  statutory  poven 
or  were  actuated  by  some  improper  motive.  Si 
lordship  read  section  39  of  the  PuUic  Healtii  Act, 
1875,  and  said  that  the  words  *' proper  and  ooa- 
venient "  were  words  the  import  of  wbidi  i 


toLXLH       [i^v.i7.i894.]      tHE  WEEKLY  REPORTER. 


M 


High  Gottbt. 


PeTHIOK  v.  MAYOB,  ALDEBMEN,  AHB  BTTBOESSES  of  PLYHOtriH. 


HlOH  COTTBT. 


Byrne,  Q.C. — That  note  is  too  short  to  be  cited  as 
snsnthority. 

Chiity,  J. — On  this  motion  the  plaintifP  complains 
of  the  wrong  alleged  to  have  been  committed  on  him 
by  the  defendants,  acting  as  the  urban  aathority. 
Section  39  of  the  Public  Health  Act,  1875,  empowers 
the  urban  authority  to  provide  urinals,  &c.,  lor 
pohlio  accommodation.  Tlie  plaintifiTs  case  is  that 
what  the  defendants  propose  to  do  will  result  in  a 
nniaanoe  to  him,  and  there  is  a  second  point  with 
reference  to  the  stte.  The  defendants,  tiie  Ck)rporation 
of  Plymouth,  as  the  urban  authority,  are  the  owners 
of  Froedom  Park,  which  contains  about  nine  acres  of 
groimd. 

It  is  not  contested  that  the  public  authority  reason- 
aUy  consider  that  the  public  require  the  urinal  and 
other  accommodation,  and  that  its  erection  is  justified 
as  far  as  the  public  accommodation  is  concerned. 
The  plaintiff  is  the  owner  of  a  number  of  houses 
which  abut  on  the  road  overlooking  the  park.  He  is 
building  other  houses  in  continuation  of  this  row  of 
houses,  which  is  known  as  Queen's-gate  and  Queen's- 
gate  Villas.  I  have  before  me  plans  of  the  building, 
the  erection  of  which  has  been  just  commenced,  and 
slao  an  affidavit  of  Mr.  Bellamy,  the  consulting 
engineer  and  surveyor  to  the  lloard,  showing  in 
detail  what  t^e  building  will  be  when  completed.  It 
stands  about  230  feet  from  the  nearest  of  the  plaintiffs' 
honaes.  The  part  nearest  the  houses  is  the  ladies' 
entrance.  Speaking  generally,  I  have  come  to  the 
condusiQn  tniat  the  defendants  intend  to  act  reason- 
sUy  in  all  respects,  and  intend  to  conduct  the  place 
according  to  the  best  methods  known  at  the  present 
day. 

There  are  two  questions  on  section  39.  Though  it 
is  necessary  to  consider  the  section  as  a  whole  it  is 
convenient  to  point  out  that  there  are  two  matters  in 
dispute  which  are  to  a  certain  extent  distinct — ^viz., 
Sist,  the  nuisance ;  secondly,  the  proposed  situation. 
As  regards  the  apprehended  nuisance  the  motion  is 

times  called  "  relative  " ;  in  other  words,  they  did  not 
mean  absolutely  proper  and  absolutely  convenient, 
bat  proper  and  convenient  with  regard  to  the  require- 
ments of  the  Bublic.  An  erection  of  the  kind  proposed 
to  be  erected  might  be  proper  and  convenient  in 
Tictoria-road,  either  because  uiat  was  t^e  best  place 
to  erect  it  in,  or  because  there  was  no  other  place  to 
erect  it  in.     It  was  the  duty  of  the  board  under  the 
Act  to  find  out  first  what  were  the  requirements  of 
the  public,  and,  secondly,  a  place  where  those  require- 
ments might  be  most  convenientlv  satisfied.     Surely 
the  board,  who  were  a  sort  of  local  parliament  elected 
by  the  inhabitants  of  the  district,  had  better  means  of 
deciding  those  questions  than  a  judge.    In  oonferrinff 
those  powers  on  local  boards  the  Legislature  assumed 
tiiat  there  would  be  a  bond  fide  exercise  of  them,  and 
it  was  not  for  the  court  to  take  the  decision  of  these 
auestaons  upon  itself  and  paralyze  the  action  of  Uie 
defendants  in  the  meantime,  unless  there  were  evidence 
— which  there  was  not  in  this  case — of   impropw 
motives.     The  evidence  on  the  part  of  the  board  was 
that  ihiE  erection  was  imperatively  required  and  was 
of  a  character  to  satisfy  public  decency — nay,  more, 
was  of  a  somewhat  ornamental  character.   It  had  been 
argued  that  it  would  itself  create  a  public  nuisance  by 
causing  a  crowd  to  assemble  in  the  pubUc  thorough- 
fare; but  if  it  did  the  police  might  interfere.    All 
things  considered,  there  was  not  s^cient  groimd  at 
the  present  stage  of  the  case  to  induce  him  to  grant 
the  injunction,  and  he  should  accordingly  refuse  the 
motion,  making  the  costs  costs  in  the  cause ;  but  the 
defendants  must  undertake  to  remove  the  erection 
after  the  trial  if  the  court  should  then  be  of  opinion 
that  it  ought  not  to  have  been  erected. 


one  quia  timet,  I  have  recently  endeavoured  to  explain 
the  principles  on  which  the  court  acts  in  cases  of 
private  nuisance :  Attomey-General  v.  Corporation  of 
Manchester,  41  W.  R.  469,  [1893]  2  Ch.  87;  and 
the  general  conclusion  there  stated  is  ^  that  the 
plaintiiBT  seeking  an  injunction  to  restrain  an  al- 
leged future  nuisance  must  show  a  strong  case 
of  probability  that  the  apprehended  nuisance  will 
in  fact  arise.  Idr.  Manby  has  argued  the  case 
with  skill,  but  I  have  come  to  the  conclusion 
that  the  plaintiff  has  not  made  out  a  case  for  an 
injunction  on  the  ground  of  nuisance,  and  I  am 
of  opinion  that  he  has  not  established  that  any 
nuisance  is  likely  to  arise.  It  is,  of  course,  plain  that 
section  39  does  not  empower  the  urban  authority  to 
do  any  act  amounting  to  a  nuisance,  whether  public 
or  private.  In  this  respect,  as  regards  persons  m  the 
position  of  the  plauitiff,  I  must  treat  tne  defendants 
as  James,  KJ.,  treated  the  defendants  in  Vernon  v. 
Vestry  of  St.  James,  Westminster — viz.,  as  trustees  of  a 
neighbouring  estate  with  similar  powers  of  erecting 
similar  conveniences.  Much  of  the  argument  ad- 
dressed to  me  would  have  formed  excellent  material 
to  be  laid  before  the  meeting  of  the  council,  but  it  is 
irrelevant  in  a  court  of  justice.  I  am  unable  to 
extract  the  real  ground  on  which  the  plaintiff  bases 
his  case  of  apprehended  nuisance.  Interruption  of 
the  view  or  depreciation  of  the  value  of  the  building 
is  damnum  absque  injuria,  and  not  a  private  nuisance. 
To  take  an  Ulustration.  Suppose  a  man  erects  houses 
of  a  high-class  character,  he  cannot  complain  if  an 
adjoining  owner  erects  mean  and  low  tenements  on 
his  own  Lmd.  Although  the  value  of  the  better  class 
of  houses  is  thereby  very  considerably  diminished, 
there  is  no  actionable  wrong  done. 

Now  I  have  been  dealing  with  the  question  of 
nuisance  as  if  it  were  a  separate  point,  but  I  agree, 
though  it  is  the  chief  term  used  in  the  affidavits  and 
notice  of  motion,  it  is  not  the  only  question  in  the 
case.  The  defendants  say  if  there  is  no  nuisance  made 
out  there  is  an  end  of  the  case,  but  the  plaintiff  con- 
tends that  section  39  provides  in  express  terms  that 
the  convenience  must  be  set  up  in  '*  a  proper  and  con- 
venient "  situation.  I  think  ne  is  right,  and  that  I 
am  bound  to  consider  that  question. 

On  this  point  there  are  two  arguments.  First,  the 
defendants  say  the  urban  authority  are  the  sole 
judges  of  what  situation  is  proper  and  convenient, 
and  that  in  the  absence  of  bad  faith  or  arbitrary, 
perverse,  or  vexatious  conduct  the  court  cannot  over- 
rule them.  I  think,  having  regard  to  former  legis- 
lation, there  is  a  limitation  placed  on  the  discretion  of 
the  urban  authority — ^viz.,  that  they  are  bound  to 
sdect  a  proper  and  convenient  situation.  The  evidence 
of  the  fOamtiff  consists  in  pointing  out  other  situa- 
tions, especially  the  point  H  near  Captain  Julian's 
house  as  more  proper  and  convenient.  I  decline  to 
consider  that  question  at  all — i.e.,  I  decline  to  decide 
that  there  is  some  other  proper  and  convenient  situa- 
tion which  is  more  proper  and  more  convenient  than 
the  one  chosen.  I  should  be  attempting  to  dedde  a 
question  in  which  other  persons — e,g» ,  Captain  Julian — 
areinterestedwithouthearingthem.  The  plaintiff  points 
out  the  lie  of  the  land,  the  proximity  to  his  houses,  and 
other  matters.  Unquestionably  a  public  convenience 
such  as  this  near  a  dwelling-house  is  something  to  be 
disliked.  It  is  contended  that  each  man  says,  "  Put 
it  near  my  neighbour."  I  do  not  adopt  that  cynical 
view  in  its  entirety ;  as  there  is  still  a  certain  amount 
of  public  spirit  to  be  found.  Objections  were  raised 
to  the  site  H.  They  were  considered  by  the  council 
and  tiiought  sufficient.  I  cannot  follow  the  affidavits 
into  that.  It  is  said  the  council  ought  to  select  a  site 
which  would  offend  nobody,  but  I  doubt  whether  any 
urban  authority  could   achieve   such  a   marvelloaa 
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result.  It  is  the  duty  of  the  urban  authority  to  take 
into  consideration  the  propriety  and  oonvenience  of 
the  spot  selected  in  this  sense — ^yiz.,  they  must  see 
that  the  place  is  one  which  requires  the  convenience, 
and  then  choose  a  site  which  is  proper  and  conyenient 
both  with  reference  to  the  puUic  and  with  reference 
to  the  surrounding  land  and  the  owners  and  occupiers 
of  houses  in  the  neigbourhood.  The  question  was 
before  the  coundl  some  considerable  time.  They 
gave  it  their  due  attention  and  appointed  a  special 
committee  to  consider  it.  There  was  no  undue  haste. 
The  coimcil  found  it  a  difficult  question,  and  their 
resolution  in  favour  of  the  present  spot  was  only 
carried  by  a  small  majority.  Nothing,  of  course, 
turns  on  the  narrowness  of  this  majority,  but  I  men- 
tion the  fact  to  show  that  there  was  due  consideration 
as  to  the  site.  It  must  be  borne  in  mind  that  the 
council  are  on  the  spot  and  amenable  to  the  opinion 
of  their  fellow  townsmen  and  constituents. 

It  appears  to  me  that  their  judgment  was  honestly 
arrivea  at  after  due  consideration.  Now,  there  arises 
a  subordinate  question  on  the  words  "  propw  andcon- 
▼enient  situation" — viz.,  what  is  the  exact  weight 
and  effect  of  the  decision  of  the  urban  authority  ? 
Have  they,  as  in  BtddtUph^B  and  Vernon^a  cases,  an 
absolute  discretion  as  to  the  selection  of  a  site  with 
which,  in  the  absence  of  bad  faith,  the  court  cannot 
interfere?  I  am  not  prepared  to  say  that  there  is 
any  difference  in  construction  between  section  39  of 
the  Public  Health  Act,  1875,  and  section  88  of  the 
Metropolis  Management  Act,  1855,  under  which 
BiddtdpKs  and  VemorCs  cases  were  decided,  but  if  the 
just  view  be  that  the  urban  authority  has  a  discretion, 
then  I  am  clearly  of  opinion  that  it  has  exercised 
that  discretion  in  such  a  manner  that  the  court  can- 
not interfere.  Assuming,  on  the  other  hand,  that  it 
is  a  bare  question  of  fact,  in  which  the  voice  of  the 
urban  authority  is  not  conclusive,  still  I  am  of 
opinion  that  when  the  court  considers  the  question  it 
must  attribute  considerable  weight  to  the  honest  view 
of  those  on  the  spot — ^viz.,  the  urban  authority— on 
whom  Parliament  has  iiirown,  in  the  first  instance, 
the  duty  of  selecting  a  proper  and  convenient  site. 
Though  some  degree  of  inconvenience,  or  appre- 
hended inconvenience,  has  been  shown,  at  least  the 
plaintiff  has  not  discharged  the  biuxlen  which  lies  on 
iiim  of  showing  that  the  site  selected  by  the  urban 
authority  is  not  a  proper  and  convenient  site  within 
the  meanine  of  the  section.  Having  arrived  at  this 
conclusion,  I  decline  to  grant  the  injunction.  Costs 
will  be  costs  in  the  action. 

Injunction  re/used. 

Solicitors,  WecUakty  Letts,  &  Wedlakct  for  Batchelor 
<k  Geake,  Plymouth;  Sharpe,  Parker,  Pritchards,  & 
Barker,  for «/.  H.  Ellis,  Town  Clerk,  Plymouth. 


PlDDOCKE  V.  BmiT.  (a.) 

Attachment — Order  for  payment  of  money — Person 
**  acting  in  a  fiduciary  capacity  " — Partnership,  rda- 
tion  of—Debtors  Ad,  1869  (32  <fe  33  Vict.  c.  62),  s.  4, 
sub-section  3. 

One  of  two  partners  receiving  money  on  account  of  the 
firm  does  not  receive  it  **  in  a  fiduciary  capacity  **  so  as 
to  be  within  the  3rd  exception  to  section  4  of  the  Debtors 
Act,  1869,  abolishing,  except  in  the  cases  named,  im" 
prisonment  for  making  default  in  payment  of  money. 

(a.)  Reported  by  J.  F.  Walby,  Esq.,  Barrister- at- 
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P.,  co-partner  with  B.,  having  been  ordered  to  p»f 
certain  moneys  in  his  hands  to  a  receiver  appointed  in  tM 
above  action  of  the  debts  and  other  moneys  payable  to  tkt 
firm  of  P.  &  B.,  made  default  in  payment. 

Held,  on  motion  by  B.,  for  attachment  of  P.,  that  P. 
UHis  not  within  the  3r(2  exception  to  section  4  in  respect  of 
moneys  of  the  paHnership  so  ordered  to  be  paid,  and  «m 
consequently  protected  by  the  section. 

Motion. 

By  an  order  of  the  21st  of  June,  1893,  a  receiver  in 
the  above  action  was  appointed  by  consent,  upcm  the 
plaintiff's  application,  to  receive,  collect,  and  get  in 
the  outstanomfi^  debts  and  other  moneys  owing,  be- 
longing, payable,  or  which  might  be  paid  to  the  finn 
of  Piddodce  &  Burt,  solicitors,  with  certain  exceptioiis 
named  in  the  order. 

On  the  10th  of  July,  1893,  the  defendant  applied 
for,  and  on  the  23rd  of  Aug^ust,  1893,  obtained,  t 
four-day  order  against  the  plaintiff  for  payment  by 
him  to  the  receiver  of  £479  2s.  6d.  in  his  hands  be- 
longing to  the  outstanding  partnership  or  to  the 
clients  of  the  partnership  busmess.  The  order  was 
duly  served  on  the  plaintiff,  but  he  had  not  paid  the 
£479  2s.  6d.,  or  any  part  of  it. 

The  plaintiff's  evidence  was  to  the  effect  that,  with 
the  exception  of  £32  19s.,  the  whole  had  been  reoeiTed 
by  him  before  the  order  for  a  receiver  was  made,  and 
that  the  £32  19s.  had  been  received  by  him  hdan 
the  order  for  payment;  that  he  had  made  every 
endeavour  to  pay,  and  to  realize  property  for  the  par- 
pose  of  doing  so,  but  owing  to  the  nature  of  the 
various  prop^ties  belonging  to  him  it  necessarily  took 
time  to  reauze  them,  and  he  had  not  been  able  to  do 
so ;  and  that  there  were  other  difficulties,  indoding 
an  alleged  wrongful  detention  of  title  deeds  l^  a 
bank.  He  also  ule^ed  prolonged  and  severe  illnes 
and  consequent  inability  to  a^end  to  business  imoe 
the  order  for  payment,  and  disclaimed  any  intentifin 
of  disobeying  the  order  of  the  court. 

This  was  a  motion  by  the  defendant  that  a  writ  of 
attachment  might  issue  against  the  plaintiff  for  his 
contempt  in  not  obeying  the  order  of  the  23rd  of 
August,  1893,  which  first  came  on  for  hearing  hdon 
Kennedy,  J.,  the  vacation  judge,  on  the  4th  of 
October,  and  several  times  since  was  before  the  court, 
but  stood  over  on  certain  terms.  The  questum  wu 
whether  the  plaintiff  was,  in  regard  to  the  sum  whidi 
he  had  been  ordered  to  pay,  so  far  as  the  same  be- 
longed to  the  firm,  '*  a  person  acting  in  a  fiduciaiy 
capacity"  within  the  exception  in  section  4,  sob- 
section  3,  of  the  Debtors  Act,  1869,  generally  abolidi- 
ing  imprisonment  of  persons  ordered  to  -p^j  a  sum  d 
money  for  making  default  in  paying  such  money. 

Church,  for  the  applicant,  maintained  the  affixms- 
tive,  in  reliance  on  the  decisions  in  Orowther  v.  Ekood^ 
35  W.  B.  369,  34  Ch.  D.  691,  a  case  of  a  defaottiiig 
auctioneer;  Litchfield  v.  Jones,  36  W.  R.  397,  36 CL 
D.  530,  a  case  of  a  solicitor,  the  town  agent  of  s 
country  solicitor,  making  default  in  payment  ordered 
in  an  action  for  an  account  of  his  agency ;  In  re  Qed, 
Gent-Davis  v.  Harris,  37  W.  R.  151,  40  Ch.  D.  190,  a 
case  of  a  defaulting  receiver ;  Harris  ▼.  Ingram,  2S 
W.  B.  434,  13  Ch.  D.  338,  and  Middleton  ▼.  Chichester, 
19  W.  R.  369,  L.  R.  6  Ch.  App.  152. 

W.  Baker,  for  the  respondent,  denied  that  a  partDsr 
stood  in  a  fiduciary  relation  to  his  co-partner  in 
respect  of  moneys  received  on  account  of  the  firm,  SDd 
referred  to  Knox  v.  Gye,  L.  R.  5  H.  L.  656. 

Chitty,  J. — It  is  nearly  a  quarter  of  a  oeotsiT 
since  the  passing  of  the  Debtors  Act  of  1869,  ud 
durine  all  that  time  no  motion  like  this  has  ever  beoi 
brought  under  that  Act.  I  have  to  decide  the  ban 
question  whether  a  partner  receiving  money  oa 
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acooimt  of  himself  and  his  oo-parfcner  receives  it  in  a 
fiduciary  capacity?  £ay,  J.,  and  the  Court  of 
Appeal  haye  neld  in  Crowther  y.  Elgood  that  an  auc- 
tioneer  is  in  a  fiduciary  position  within  the  sub- 
sectiQii  with  respect  to  money  produced  hv  the  sale  of 
goods  entrusted  to  him,  but  that  is  di£»rent.  One 
partner  is  no  doubt  an  agent  for  his  oo-partner,  but 
not  eyery  agent  stands  in  a  fiduciary  position.  I 
ihoold  be  straining  the  law  if  I  held  that  the  relation 
here  was  a  fiduciary  one.  The  law  says  that  one 
partner  is  entitled  to  receive  the  whole  debt  due  to 
thfl  partnenhip.  The  motion  fails.  There  will  be  no 
order,  and  no  costs. 

AppliccUion  refused. 

Solicitors  for  the  applicant,  Prior,  Church,  &  Adams. 

Solidtors  for  the  respondent,  Edmonds  &  Edmonds, 


Chan.  Div.l  -^       .. 

North.  J.  /  Nov.  24. 

Malleson  V,  National  Insuraitce  astd  Quabanteb 
Co.  (Ldcitbd).  (a.) 

Oompattff^Ptotpectus — AHicUs  of  associoHon —  Uncalled 
a^^UtU^AUeration  of  articles— Companies  Acts,  1862, 
tt.  16,  50;  1879,  «.  5. 

fhifdiff  took  shares  in  a  limited  company  in  reliance 
«i  a  prospectus  which  stated  that  a  certain  amount  of  the 
<mpani/*s  capital  would  he  reserved  capitalt  which, 
**wder  the  Act  of  1879,  U  is  not  competent  to  the 
dirteb>n  to  call  tip."  One  of  the  articles  of  association 
pfwided  that  a  certain  sum  in  respect  of  each  of  the 
ordinary  shares  in  the  initial  capital  of  the  company 
wmW  he  reserve  capital,  incapable  of  heing  called  up, 
ezo^  tn  the  event  of  a  winding  up,  and  thai  a  special 
fMo/trfifm  was  to  he  passed  to  that  effect  under  the  Com- 
fames  Ad,  1879.  Such  resolution  was  not  validly 
fdssed,  Besolutions  heing  subsequently  passed  making 
foH  of  the  capital  so  reserved  payable  as  calls  and 
wrying  the  articles,  plaintiff  moved  for  an  injunction 
to  prevent  the  company  acting  on  such  resolutions,  as 
fe'«Sf  nltrd  vires. 

Hdd,  that  tJie  company  had  full  power  to  alter  the 
vtides. 

Motion. 

this  was  a  motion  by  the  plaintiff.  Colonel  George 
Bmoe  Malleson,  C.S.I.,  holder  of  415  ordinary  shares 
in  the  defendant  company,  for  an  injunction  to 
nstiain  the  defendants,  their  directors,  servants,  and 
•geats,  from  acting  on  certain  resolutions  passed  or 
oonfinned  at  meeting  held  on  the  20th  of  October, 
1893,  and  the  8th  of  JNovember,  1893,  altering  article 
12  of  the  articles  of  the  company  as  originally  framed, 
and  from  calling  up  any  portion  of  the  capital  of  the 
onnpany  which  by  the  said  article  12  was  stated  to 
he  reserved  capital,  and  from  receiving  any  money 
Piid  in  respect  of  any  such  calls. 

The  defendants  were  a  limited  company  incorporated 
onder  the  Companies  Acts,  1862-1890,  with  a  nominal 
CHotal  of  £2,000,000  divided  into  399,900  ordinary 
diaies  of  £o  each  and  500  founders'  shares  of  £1  each. 
«1  had  been  called  up  on  each  of  the  ordinary 
■hans.  In  his  affidavit  filed  in  support  of  the  motion 
plaintiff  stated  that  he  had  applied  for  his  diares  on 
the  iaith  of  a  prospectus  of  the  14th  of  December, 
1891,  which  contained,  inter  alia,  the  following 
Paragraph  :— 

Krrt  issue,  £1,000,500, 

In  500  founders'  shares,   which  have  been  fully 

(«.)  Keported  by  J.  Abthur  Pbiob,  Esq.,  Barrister- 
at-Law, 


subscribed  for  and  allotted,  and  200,000  ordinary 
shares  of  £5  each. 

2s.  6d.  per  share  on  application. 

2s.  6d.    „       ,,      ,,  allotment. 

5s.  Od.    „       „      „  the  24th  of  February,  1892. 

A  further  10s.  per  share  may  be  called  up  if  the 
directors  consider  it  expedient  in  two  instalments  of 
5s.  each,  with  an  interval  of  not  less  than  three 
months  between  the  instalments,  one  month's  previous 
notice  being  given  of  the  date  of  each  payment. 
The  remaining  £4  will  be  constitated  reserve  capital, 
which,  under  the  Act  of  1879,  it  is  not  competent  to  tiie 
directors  to  call  up. 

The  company  was  incorporated  on  the  16th  of 
December,  1891,  and  the  12th  article  of  the  articles  of 
association  contained  a  provision  for  reserve  capital  as 
follows  :— 

Artide  12. — ^Reserve  capital. — The  sum  of  £4  in 
respect  of  each  of  the  ormnary  shares  in  the  initial 
capital  of  the  company  is  to  be  reserve  capital,  and  is 
not  to  be  capable  of  being  called  up  except  in  the> 
event  and  for  the  purpose  of  this  company  being 
wound  up,  and  a  special  resolution  to  that  effect  is  to 
be  passed  in  accordance  with  the  Companies  Act, 
1879. 

Article  13,  was  as  follows : — Subject  as  aforesaid, 
the  directors  may,  from  time  to  time,  make  such  calls 
as  they  think  fit  upon  the  members  in  respect  of  all 
moneys  unpaid  on  the  shares  held  bv  them  respec- 
tively, and  not  by  the  conditions  of  allotment  made 
payable  at  fixed  times,  and  each  member  shall  pay 
the  amount  of  every  call  so  made  on  him  to  the 
persons  and  at  the  times  and  places  appointed  by  the 
directors.  A  call  may  be  made  payable  by  ixistal- 
ments.  A  call  shall  be  deemed  to  have  been  made  at 
the  time  when  the  resolution  of  the  directors  authoriz- 
ing such  call  was  ^sed.  No  call  shall  exceed  one- 
fourth  of  the  nommal  amount  of  the  share,  and  two 
successive  calls  shall  not  be  made  payable  at  a  less 
interval  than  three  months. 

Article  14  provided:  Notice  of  any  call  shall  be 
given  specifymg  the  time  and  place  of  payment  and 
to  whom  such  call  shall  be  made. 

At  an  extraordinary  general  meeting  of  the  com- 
pany held,  on  the  14tiL  of  April,  1892,  a  special  resolu- 
tion was  passed,  whereby  the  balance  of  £4  in  respect 
of  each  £5  share  was  niade  reserve  capital ;  and  this 
resolution  should  have  been  confirmed  on  the  14th 
of  May,  1892,  at  the  latest,  but  no  confirming 
resolution  was  passed  until  the  26th  of  May,  and 
the  company  was  advised  that  the  resolution  was 
invalid,  as  not  being  properly  passed  and  confirmed 
as  a  special  resolution  under  section  5  of  the  Com- 
panies Act,  1879. 

On  the  20th  of  October,  1893,  the  follovving  resolu- 
tions were  passed  at  an  extraordinary  general  meeting 
summoned  for  that  purpose : — 

(1)  Besolved,  that  the  following  be  substituted  for 
clause  1 2,  viz. : 

12. — ^The  sum  of  £2  in  respect  of  each  of  the 
ordinary  shares  in  the  initial  capital  of  the  company 
is  not  to  be  capable  of  being  called  up  except  with 
the  sanction  of  a  general  meeting. 

Resolved,  that  a  new  clause  be  inserted  imme- 
diately after  clause  12,  as  follows : — 

12a.  The  sum  of  £2  per  share  in  respect  of  each 
of  the  ordinary  shares  m  the  initial  capital  of  the 
company  shall  be  payable,  as  to  £1  lOs.,  by  instal- 
ments, as  follows — viz.,  as  to  £1,  at  the  expiration  of 
seven  days  after  this  resolution  comes  into  operation ; 
and  as  to  10s.,  further  part,  at  the  expiration  of  six 
months  from  the  expiration  of  such  seven  days ;  and 
as  to  the  remaining  10s.,  further  part,  as  and  when 
ike  directors  shall  odl  up  the  same,  but  so  that  no 
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I>art  thereof  shall  be  called  up  until  after  the  emira- 
tion  of  twelve  months  from  the  expiration  oi  the 
seven  days  aforesaid. 

A  letter  was  immediately  sent  to  the  shareholders 
demanding  payment  of  £1  per  share. 

On  the  20th  of  November  the  plaintiff  issued  his 
writ  on  behalf  of  himself  and  the  other  shareholders, 
in  which  he  claimed  a  declaration  that  the  resolutions 
passed  were  ultra  vires,  and  also  an  injunction.  He 
also  served  the  defendants  with  notice  of  motion  for 
an  interlocutory  injunction. 

The  trial  of  tiie  motion  was  treated  as  the  trial  of 
the  action. 

EveriUy  Q,C„  and  A,  Young,  for  the  plaintiff. — 
It  is  contrary  to  public  policy  to  change  the  whole 
pecuniary  basis  of  the  company.  Under  the  Act  of 
1879  the  company  had  power  to  make  part  of  its 
uncalled  capital  reserve  capital.  By  the  Companies 
Act,  1862,  8.  16,  the  articles,  when  registered,  bind 
the  company,  and  if  its  members  had  entered  into  a 
covenant  to  conform  to  them,  the  company  ought  to 
have  passed  the  special  resolution  making  the  capital 
reserve  capital,  and  the  court  will  treat  as  done  that 
which  ought  to  have  been  done.  But  even  if  such 
an  alteration  could  have  been  made,  the  call  was  in- 
consistent with  the  provisions  of  articles  13  and  14. 

Swin/en  Eady,  Q.C,  and  Stokes,  for  the  defendants. 
— It  was  not  within  the  power  of  the  company  to 
contract  itself  out  of  section  50  of  the  Companies 
Act,  1862.  The  clause  in  the  prospectus  constituted 
no  liability,  and  was  merely  an  expression  of  inten- 
tion. Artides  13  and  14  will  not  help  the  plaintiff. 
They  commence  with  the  words  '*  subject  as  afore- 
said," and  read  in  connection  with  the  amended 
articles  12  and  12a  only  apply  after  the  sums  due  have 
been  paid  under  the  caU.  What  the  company  has 
done  was  properly  done  in  a  general  meeting. 

In  the  argument  Walker  v.  London  Tramways  Co,, 
28  W.  B.  163,  12  Ch.  D.  705,  and  Accidental  and 
Marine  Insurance  Corporation  {Limited)  v.  Davis,  15 
L.  T.  N.  S.  182,  were  referred  to. 

Nobth,  J. — ^The  point  raised  here  is  a  nice  one,  and 
as  far  as  I  know  a  new  one,  but  I  am  of  opinion  that 
the  company  have  taken  a  step  which  is  withm  t^eir 
power.  The  memorandum  of  association  of  the  com- 
panv  contains  some  fundamental  provisions  relating 
to  the  company,  but  nothing  bearing,  in  any  respect, 
on  the  point  I  have  to  decide.  When  we  come  to  the 
articles  there  is  a  very  important  article,  the  12th, 
under  the  head  of  reserve  capital.  [Eds  lordship 
then  read  article  12  and  a  part  of  section  55  of  the 
Companies  Act,  1879.1  That  is  to  say,  this  section  is 
brought  into  play  ana  applied  to  a  particular  case  by  a 
declaration  to  be  contained  in  a  special  resolution  by 
the  company. 

Now,  the  provision  I  read  in  article  12  being 
contained  in  tne  articles  of  association  under  section 
16  of  the  Companies  Act,  1862,  is  intended  to  bind 
the  company  and  the  members  thereof  to  the  same 
extent  as  if  each  member  had  subscribed  his  name 
and  affixed  his  seal  thereto,  and  as  if  there  were  in  such 
articles  a  covenant  on  the  part  of  himself,  his  heirs, 
executors,  and  administrators,  to  conform  to  all  the 
regulations  contained  in  such  article,  subj'ect  to  the 
provisions  of  this  Act,  but  the  50th  section  of  the 
same  Act  contains  power  for  the  company,  by  spedal 
resolution  as  mentioned  in  that  section,  to  inake  new 
regulations,  to  the  exclusion  of,  or  in  addition  to,  all 
or  any  of  the  articles.  First  of  all  the  company  may  in 
general  meeting  from  time  to  time,  by  passmg  a  special 
resolution  in  manner  hereinafter  mentioned,  alter 
all  or  any  of  the  regulations  of  the  companv  contained 
in  the  artiolef  of  asiooiatioxi,  or  in  the  table  marked 


A.  in  the  first  schedule,  where  such  taUe  is  ^[rplioabk 
to  the  company,  or  make  new  regulatioiu  to  tbe 
exclusion  of,  or  in  addition  to,  all  or  aav  of  tk 
regulations  of  the  company,  and  any  regulatums » 
made  by  special  resolution  shall  be  de^ed  to  be 
regulations  of  the  company  of  the  same  validity  u  if 
they  had  been  originally  contained  in  the  artides  d 
association,  and  shall  be  subject  in  like  miimer 
to  be  altered  or  modified  by  any  subseqoeot  ^eoal 
resolution. 

Therefore,  section  16,  providing  that  the  aitida 
shall  bind  the  members  as  if  each  member  had  affixad 
his  seal,  means  the  articles  as  originally  framed,  or 
as  they  may  from  time  to  time  stand  after  thej  bte 
been  altered  or  varied  under  the  provisioiii  of  tias 
Act.  Therefore,  there  is  dear  power  to  alter  tbe 
articles,  and  as  altered  they  will  bind  the  membeis 
just  in  the  same  way  as  did  the  original  artklai. 
This  article  12  having  been  inserted,  it  is  not  nif- 
gested  that  it  was  not  the  intention  of  everybody  at 
the  time  that  it  should  be  acted  upon  and  carried  ott, 
and  accordingly,  when  the  prospectus  was  ianedi 
few  days  after  the  company  was  formed,  it  itated, 
with  respect  to  the  first  issue  of  shares,  that  2l  6(L 
is  to  be  payable  on  application,  2s.  6d.  on  allotuajtt 
and  5s.  on  the  5th  of  February  following,  making  a 
all  10s.  per  share;  then  follow  these  words:  **  Afortbs 
10s.  per  share  may  be  oaJled  up  if  the  directonen- 
sider  it  expedient  in  two  instalments  of  5b.  eack, 
with  an  interval  of  not  less  than  three  mao^ 
between  the  instalments,  one  month's  previous  notioe 
being  given  of  each  payment.  The  remaining  U 
will  DC  constituted  reserve  capital,  which,  andertbe 
Act  of  1879,  it  is  not  competent  to  the  directon  to 
call  up.'*  Not  *'  is  reserve  capital  **  which  caonol  be 
called  up,  but  **  will  be  constituted  reserve  CMitil"- 
that  is,  when  you  look  at  the  Act  and  look  at  tk 
articles  will  be  constituted  reserve  capital— and  tint 
can  only  be  by  special  resolution. 

Then  the  plamtiff  applies  for  shares  imcn  & 
footing  of  the  articles  as  they  stand  and  on  tbf 
prospectus,  and  becomes  a  member,  and  then  He  b  i 
meinber  in  a  company  the  articles  of  which  may  fnut 
time  to  time  be  ah;ered  in  the  way  that  I  have  men- 
tioned. For  reasons  that  had  satisfied  the  directsi 
and  the  company  assembled  in  general  meetiiig,  tbey 
desired  to  depart  from  the  scheme  indicated  bf  tk 
12th  article  in  the  original  articles.  8t^  had  bea 
taken  to  pass  a  special  resolution  to  oarry  out  tbi 
scheme.  I  need  not  refer  to  what  was  done  on  tin* 
occasion  further  than  to  sajr  that,  bjr  some  miitak 
in  all  probability,  the  necessity  of  having  a  oonfinr 
tory  resolution  within  a  month  was  overlooked,  td 
though  resolutions  were  passed  on  the  14th  of  ApA 
1892,  to  the  necessary  effect,  yet  thoee  were  uem 
confirmed  within  the  period  in  whidi  it  was  neeeflBf 
that  they  should  be  confirmed.  What  wai  dm 
then,  therefore  did  not  amount  to  a  special  resolute 
whidi  is  contemplated  under  the  12th  artide  andby  tte 
Act  of  1879,  to  which  it  refers.  That  was  atteaq^ 
to  be  cured  by  the  meeting  of  the  20tb  of  October,  1^ 
the  resolutions  at  which  were  duly  oonfirmed  on  tto 
8th  of  Novembeo*,  and  there  is  no  doabt  that  wbat «« 
done  then  had  tiie  effect  of  passing  n>eoial  TwAaH^ 
binding  the  company,  if  the  subject  of  such  reeob^ 
was  such  as  ooidd  properly  be  dealt  with  at» 
meeting.  His  lordship  then  read  the  special  nt^ 
tions  so  passed  and  confirmed,  and  prooeeded:— 1^ 
it  cannot  be  disputed  that  the  provisions  that  tb# 
two  clauses  are  to  be  substituted  for  daoseUhi*^ 
the  effect  of  getting  rid  of  dause  13  altog^^ 
That  is  follow^  bv  clauses  13  and  14,  idiidiyj* 
dealt  wiUi  in  terms  by  these  resolutions  at  aD,  tbw 
certain  other  dauses  in  the  articles  were  modiifla  * 
a  way  that  is  immaterial  for  this  pmpoM.  BbI  tti 
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qaestion  is  whether  that  resolation,  so  passed  and 
10  oonfinned,  is  within  the  powers  of  the  oompany.  I 
see  nothing  to  prevent  it  being  so.  There  is  a  special 
Isolation  passed,  inserting  these  words  in  the  articles 
of  the  oompany,  and  all  the  shareholders  are  bound 
by  it 

It  Ib  nid  that  it  was  contrary  to  the  oonstitation 
of  the  oompany  in  some  way,  bat  I  do  not  see  that 
itk  No  doubt  the  articles  did  contemplate  adif- 
feraat  state  of  things,  but  contemplated  giving  effect 
to  thit  diffsrent  state  of  things,  not  by  its  being  made 
bindiiig  on  all  the  persons  in  such  a  way  that  it 
ooold  not  be  altered,  but  by  obtaining  the  passing  of 
a  ipecial  resolution  to  aooom^h  that  object  Ths,t 
neier  was  done  before,  but  it  has  been  done  now. 
Ihat  being  so,  I  do  not  see  why  what  was  put  forward 
as  the  oontemplated  subject  of  a  special  resolution 
■bould  not  be  displaced  when  that  resolution  never 
VM  passed,  and  the  oompany  resolved  to  get  rid  of 
theartiole  and  substitute  other  provisions  in  the  place 
of  it  In  my  opinion,  therefore,  what  was  done  was 
not  «mt»ry  to  the  provisions  of  the  articles,  and  is 
vithin  the  powers  of  the  company  assembled  in 
pnsial  meeting,  at  two  meetings  held  with  a  proper 
nfeoral  between  them.  But  then  it  is  said  that,  even 
awunmg  that  la  so,  the  provisions  of  the  13th  and 
I4th  articles,  which  have  not  been,  at  any  rate, 
opnnly  repealed  or  departed  from,  prevent  this 
lanlntion  from  being  good.  The  13th  article  pro- 
lidM  that,  subject  as  aforesaid,  which  certainly  refers 
to  the  previous  clause,  the  original  article  12  pro- 
vidiag  that  the  £4  was  not  to  he  called  up  except  in 
Me  of  a  winding  np,  subject  as  aforesaid  —[his  h)rd- 
ddp  read  article  13  down  to  "  at  the  times  and  places 
ippomted  by  the  directors "].  Now,  reading  that 
tttide,  it  speaks  of  the  moneys  made  x>ayable  at  fixed 
times  by  die  conditions  of  allotment  as  being  calls 
viihin  the  meaning  of  that  term.  They  are  there 
eiUedcalls.  Then  itsays,  *'A  caU  shall  be  deemed 
to  hare  been  made  at  the  time  when  the  resolution  of 
the  direeton,  authorizing  such  call,  was  passed.*' 
Hub  certainly  wonld  not  apply  to  the  three  original 
Foments  required  by  the  proepectus.  '  *  No  call  shall 
eioeed  one-quarter  of  the  nominal  amount  of  the 
•hares,  and  two  successive  calls  shall  not  be  made 
peyaUe  at  a  less  interval  than  three  months.*' 

Article  14 provides  as  follows:  [His  lordship  read 
Btide  14].  Now  these  articles  were  not  expressly 
npealed.  To  some  extent  they  are  certainly  intended 
to  itand,  because  they  must  be  intended  to  apply  to 
the  lOs.  of  the  £2  remaining  to  be  called  under  article 
1^  But  where  they  do  apply  to  that  it  is  quite 
^tiieyare  intended  to  be  varied  by  that  clause. 
wee  14  is  not  stated  to  be  ''  subject  as  aforesaid.** 
wefl,^  then,  what  is  the  effect  of  article  12a  as 
fMed  ?  Does  it  make  the  first  £1  and  the  second 
Ite.  eaDs  or  not  P  In  one  sense  they  may  be  said 
to  be  calls  or  means  by  which  the  shareholder 
htt  notice  siven  to  him  that  he  has  to  pay,  for  it 
■  not  until  he  is  told  that  there  is  a  demand  upon 
™  that  he  can  be  expected  to  pay,  and  in 
■Mt  sense  they  would  come  within  the  meaning  of 
Ci&ae  used  in  article  13.  On  the  other  hand  it  is 
^ntedear  that  they  are  not  within  the  article  13 
i«eninff  to  calls  to  be  made  by  the  directors,  and 
Ost  is  all  that  that  article  does  refer  to.  If,  there- 
nre,  the  £l  and  the  lOs.  are  to  be  called  calls  in  any 
Mue,  in  my  opinion  there  is  a  fresh  provision  with 
P^iect  to  the  time  of  payment  that  makes  that  article 
>o*pplicable  to  the  case.  If,  on  the  other  hand,  they 
ne  not  calls  made  by  the  directors  within  the  mean- 
^of  article  13,  because  they  are  not  made  by  the 
tectots,  but  sums  made  payable  by  ti^e  articles 
n  leeociation,  then,  as  they  are  not  directors'  calls 
•t  all,  in  my  opinioa  artide  14  does  not  apply  to 


them.  In  these  circumstances  I  think  that  article  12a 
is  not  open  to  any  objection  because  it  does  not 
follow  exactly  the  provisions  of  articles  13  and  14, 
which,  in  my  opinion,  were  not  intended  to  apply, 
and  in  some  respects  clearly  were  intended  to  be 
varied  by  artide  12a. 

The  motion  therefore  fails,  and,  this  being  treated 
by  consent  as  the  trial  of  the  action,  the  action  must 
be  dismissed. 

The  defendants  did  not  ask  for  costs. 

SoUoitors,  StreUon,  Hilliard,  DcUe,  A  Newman; 
Parker t  Oarrett,  <fc  Parker. 


In  re  Loftub*  Tr^de-Mabk.  (a.) 

Trade-mark — Registration — Words  calculated  to  deceive 
— Disclaimer  o/exclueive  use — Paierds^  <fec..  Act,  1883, 
s,  72,  subsection  2 ;  «.  73 — Patents,  <fcc.,  Act,  1888,  m. 
14,  15. 

The  ComptroUer-Geeneral  of  Patents  refused  to  register 
an  applicants  trade-mark  in  respect  of  whisky,  on  the 
groufid  that  it  had  such  a  resemblance  to  a  trade^mark 
already  on  the  register  as  to  be  calculated  to  deceive.  The 
applicant's  mark  in  no  way  resembled  the  mark  on  the 
register,  except  that  both  related  to  whisky  and  both  bore 
the  words  **  Unco  Quid."  The  eocdtisive  use  of  these 
words  had,  however,  been  disclaimed  by  both  parties.  On 
appeal  to  reverse  the  decision  of  the  Comptroller, 

Held,  that,  the  bona  fides  of  the  applicant  being 
establisJied,  and  the  exclusive  use  of  the  words  "  Unco 
Quid  "  having  been  disclaimed  by  both  parties,  it  did  not 
appear  that  the  use  of  t?iem  was  calculated  to  deceive,  and 
that,  therefore,  the  applicant* s  mark  ought  to  be  registered. 

Motion. 

This  was  an  appeal,  which  was  referred  by  the 
Board  of  Trade  to  the  High  Court,  to  reverse  the 
decision  of  the  Comptroller-General  of  Patents,  De- 
signs, and  Trade-marks,  refusing  to  register  a  trade- 
mark. In  1887  Mr.  Loftus,  the  appellant,  applied 
for  registration  of  the  said  trade-mark,  which  was  in 
respect  of  whisky.  This  application  was  accepted  by 
the  comptroller,  and  a  copy  of  the  mark  appeared 
in  the  Official  Trade-Marks  Journal,  but,  owing 
to  the  neglect  of  Mr.  Loftus*  a^ent  to  pay  the  r^is- 
tration  fee,  was  not  actually  registered.  Sir. 
Loftus,  in  ignorance  of  this  omission,  made  use  of 
the  mark  in  his  trade.  In  1893,  however,  he  dis- 
covered his  agent*s  neglect,  and  thereupon  made  a 
second  application  to  register  the  samd  mark.  This 
mark  consisted  of  a  coloured  label  bearine  on  it 
the  representation  of  a  ship  with  the  woras  *'Ad 
Valorem  **  underneath  it.  At  the  top  of  the  label  were 
the  words  '*IJnco  Quid,**  and  further  down  the 
words  "Finest  Old  Blended**  and  "Highland 
Malt.**  At  the  bottom  was  the  name  and  address  of 
Mr.  Loftus.  The  applicant  stated  in  his  application 
that  the  essential  particular  of  the  trade-mark  was 
the  combination  of  devices,  and  disclaimed  any  right 
to  the  exclusive  use  of  the  added  matter,  except  his 
name  and  address. 

The  comptroller  refused  to  register  Mr.  Loftus' 
mark  on  account  of  its  resemblance  to  a  trade-mark 
registered  in  1889  by  a  Mr.  Hillcoat,  since  assigned  to 
a  Mr.  Rogers,  in  respect  of  whisky.  This  label  was 
not  coloured,  and  on  it  was  a  representation  of  two 
lions  rampant  with  a  bottle  between  them,  and  each 

(a.)  Reported  by  C.  F.  DimoAN,  Esq.,  Barrister-at- 
Law. 
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holding  in  one  paw  a  wine  glass.  At  the  top  of  the 
label  were  the  words  *'  Unco  Ghiid,"  and  at  the 
bottom  the  word  **  Whisky."  Mr.  Hillcoat  in  his 
application  had  also  disclaimed  the  exdusiTe  use  of 
the  added  matter. 

Mr.  Rogers  was  served  with  notice  of  this  applica- 
tion, but  did  not  appear. 

Israel  Davis,  for  Mr.  Loftus. — ^There  is  nothing  in 
common  between  the  marks,  except  that  both  bear 
the  words  **  Unco  Quid,"  which  have  been  disclaimed 
by  both  parties. 

He  referred  to  In  re  Hudsons"  Trade-Mark,  34 
W.  B.  616,  32  Ch.  D.  311 ;  In  re  Atkins*  Trade-Mark, 
3  Bep.  Pat.  Cas.  164. 

Ingle  Joyce,  for  the  comptroller. — The  comptroller 
refuses  to  register  this  mark  in  the  exercise  of  his 
discretion  under  the  Patents,  Designs,  and  iS^e- 
Marks  Act,  1883,  s.  72,  sub-section  2,  and  s.  73,  as 
amended  b^  the  Patents,  &c.,  Act,  1888,  ss.  14,  15, 
which  provide  as  follows : — Section  72,  sub-section  2 : 
**  The  comptroller  shall  not  register  with  respect  to 
the  same  description  of  goods  a  trade-mark  having 
such  a  resemblance  to  a  trade-mark  already  on  the 
register  as  to  be  calculated  to  deceive."  Section  73 : 
**  It  shall  not  be  lawful  to  register  as  part  of,  or  in 
continuation  with,  a  trade-mark  any  words  the  use 
of  which  would,  by  reason  of  their  being  calculated 
to  deceive,  be  deemed  to  be  disentitled  to  protection 
in  a  court  of  justice." 

He  cited  In  re  Speer^s  Trade-Mark,  4  Rep.  Pat.  Cas. 
621-4,  35  W.  R.  Dig.  207;  In  re  Australian  Wine 
Importers,  37  W.  R.  578,  41  Ch.  D.  278;  Eno  v. 
Dunn,  15  App.  Cas.  252,  38  W.  R.  Dig.  200. 

NOBTH,  J. — ^I  am  reluctant  to  differ  from  the 
registrar  in  the  exercise  of  his  discretion  on  a  point 
on  which  he  has  a  great  deal  of  experience.  But  the 
duty  of  reviewing  his  decision  is  cast  on  me  by  the 
Act,  and  the  appellant  is  entitled  to  have  my  opinion 
upon  it.  I  think  this  mark  is  one  which  ought  to  be 
registered. 

The  appellant  first  appUed  for  the  registration  of 
this  very  mark  in  November,  1887,  and  in  the  Trade- 
Marks  Journal  of  1888  he  was  advertised  as  the  person 
to  whom  the  mark  had  been  granted,  and  according 
to  the  evidence  he  has  only  recently  ascertained  that 
by  reason  of  the  omission  on  the  piurt  of  his  agent  to 
pay  some  fees  the  mark,  though  advertised  in  the 
Trade-Marks  Journal,  had  not  been  actually  regis- 
tered. He  now  applies  to  have  it  placed  upon  the 
register,  and  the  fact  that  he  made  the  former  ap- 
plication seems  to  me  of  very  great  importance  m 
considering  whether  his  present  apj^Ucation  is  a  bond 
fide  one  or  whether  he  is  really  seeung  to  be  allowed 
to  use  a  mark  which  someone  else  uses  with  the  view 
of  obtaining  a  part  of  the  business  of  that  other 
person.  The  facts  which  I  have  mentioned  are,  to 
my  mind,  conclusive  that  it  is  a  bond  fide  application 
made  in  order  to  secure  to  himself  that  whi(^  he 
thought  he  had  all  along,  and  which  he  would  have 
had  all  along  but  for  an  unfortunate  slip,  of  which  he 
must  no  doubt  bear  the  consequences,  still  a  mere 
slip  by  his  agent,  for  which  he  is  not  in  any  way 
morally  responsible. 

Then  this  application  was  made  for  the  registra- 
tion of  the  mark.  Notice  was  served  on  Rogers,  the 
assijgnee  of  the  mark  No.  94,112,  which  had  been 
registered  by  Hillcoat.  Rogers  did  not  assent  to  the 
application,  but  he  did  not  appear,  and  he  does  not 
now  appear  in  opposition  to  it.  When  I  look  at 
these  two  marks  I  see  that  they  are  in  some  respects 
very  different.  The  shape  is  different.  One  seems  to 
be  coloured,  while  the  other  is  not,  and  the  designs 
are  very  different  also.    In  fact,  I  cannot  see  any 


resemblance  between  the  two,  except  that  tbey  bod 
apply  to  whisky,  though  one  speaks  of  "HigUsod 
MfJt"  and  the  other  uses  only  the  woid  ""muky;' 
There  is  also  tins  important  fact,  thit  iha  words 
**  Unco  Guid"  are  printed  at  the  top  of  etdilibd. 
There  is  nothing  whatever  in  common  between  tk 
marks  except  that  each  contains  the  words  ''Unn 
Quid " ;  but  those  words  are  disclaimwi  by  m^ 
applicant.  If  those  words  were  not  there  it  enH 
not,  in  my  opinion,  be  supposed  that  there  wm  toy 
resemblance  between  the  two  labels,  nor  that  tbe 
registration  of  the  second  was  in  any  way  cakolitei 
to  deceive  by  reason  of  the  second  hafing  soch  i 
resemblance  to  the  trade-mark  already  on  the  legator 
with  respect  to  whisky.  The  only  qoestka  ■ 
whether  the  fact  that  the  words  ''Unco  God" 
are    found  in  both  marks  renders  the  ^ipelM 


mark    calculated    to     deceive    persons   wtto  bit 
buy  whisky  from  him   by  leamng  them 


i  to  ^Bm 


that  they  are  getting  the  whisky  which  is  a»  | 
factured  by  the  owner  of  the  first  mariL  U  I . 
a   singular    fact    that    the   words    <*Uiioo  God" 


are    cGsdaimed   by  both   parties,   and   the 
for  their  disclaimer  is  that  they  have  no  moDop^tf  ' 
those  words,      llie  disclaimer  is,  no  doubt,  muk 
under  sub-section    2  of   section   64  of  the  Act  il  ■ 
1883  as  altered  by  the  Act  of  1888.    Bach  of  Hi 
parties  has  disclaimed  any  riffht  to  the  exdmtfeM  . 
of  the  words  '*  Unco  Guid,'^  the  meaning  U  M  . 
being  that,  neither  of  them  being  entitled  to  the»  ^ 
elusive  use  of  those  words,  other  persons  ire  at  fibe^. . 
to  use  the  same  words.    The  first  applicaat  hai  9  | 
claimed  any  right  to  complain  of  otner  p^noos  ni||! 
the  words  •*  Unco  Guid."    Of  oourfle  the  wordnaip'i 
be  used  in  such  a  way  and  with  such  a  oombnwtMj 
of  other  things  as  to  amount  to  a  passing  off  of  %j 
mark  of  the  person  who  used  them  as  the  mttk 
another ;   but  that  is  a  diffSerent  matter.    It  ii  i 
^ted  here  in  the  present  case  that  an  mjauA 
Id  be  obtained;  but  it  is  said  that  that  ii  B0tt 
test.    The  comptroller,  it  is  said,  had  more  thaath 
to  consider,  ana  though  an  injunction  would  nfltl 
granted  to  restrain  the  present  appellant  from  «l 
Sie  mark  which  he  proposes  to  re^pster,  yet  tiat  J 
registrar  has  a  higher  duty  to  perform— to., toW 
at  the  two  designs  and  see  whether,  in  hk  ofi* 
there  is  such  a  resemblance  between  them  aa^ 
calculated  to  deceive.    Looking^  at  these  two  vm 
1  come  to  the  conclusion  that  there  is  not  anjfl 
resemblance  as  to  be  calculated  to  deceive.   I  <^ 
see  how  the  use  in  the  second  of  what  is  admitw 
both  to  be  common  property  not  exdusiTelTb 
ing  to  either  is  of  itself  sufficient  to  make  tiie 
mark  **  calculated  to  deceive."     As  I  hate  t 
said,  the  words  might  be    acoompanied  hj 
things,  and  might  be  so  used  with  taeir 
as  to  be  ver^  much  calculated  to  deoeiTe;  bat  ^^ 
ing  at  the  difference  of  the  two  marks,  I  do  nottti 
that  the  words  are  calculated  to  deceive,  and  ]sr^^ 
at  the  history  of  tiie  appellant's  mark,  I  do  o0t 
it  is  intended  by  him  to  deceive.    Thai  bciag  ^^^ 
think  the  complToUer  ought  to  aooede  to  the  ^* 
tion. 

Solicitors,  Halses,  Trusiram,  <fe  Co. ;  Sciidi^  *» 
Board  of  Trade. 
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Him  CouBT.        BtiATCbk  (Apfbllabt)  v.  Tnxsiom  (Bespomdbht). — In  ss  Frabz.        High  C!ot7bt. 


•} 


a  B.  Div. 
(Lord  Coleridge,  G.J.,  J  Jan.  11. 

and  Day,  J.) 

Blaxeb  (AppdlarU)   v.   TiLLSTONE  {Reepondeni).  (a.) 

/iii<iee»— Aci^ie  Aeo^A — Unsound  meat  exposed  for  ecUe 
—Conviction  of  owner — Proof  of  scienter — Public 
HwiaiAct,  1875  (38  &  39  Vid.  c.  bb\  ss.  116,  117. 

It  it  not  necessary,  to  support  a  conviction  under  section 
117  of  the  Public  Health  Act,  1875,  against  the  owner  of 
ntomd  meaifor  exposing  it  for  sale,  that  proof  should 
U  given  of  actual  personal  knowledge  on  the  part  of  the 
tsner  of  the  condition  of  tJie  meat. 

Special  oaae  stated  by  the  stipendiary  magistrate  at 
Brighton. 

Ibe  appeUant  was  charged  under  sections  116  and 
117  of  the  Pablic  Health  Act,  1875,  with  having  in 
Uipofiseasion  and  depositing  on  his  prenuses  for  the 
pimxMe  of  sale  certain  meat  which  was  unsound  and 
vont  for  the  food  of  man. 

The  appellant  was  a  manufacturer  of  Oerman 
MOBageB,  and  purchased  meat  for  that  purpose  from  a 
Istcher.  On  a  certain  day  a  servant  of  the  appellant 
vat  to  the  batcher  and  selected  some  meat  for  the 
H^peOant's  manufactory.  He  reported  the  selection 
to  the  appellant,  who  telephoned  to  the  butcher,  and 
tiie  meat  was  sent  to  the  appellant's  premises.  The 
ant  was  seized  on  the  following  day  at  the  appellant's 
fRBoiea  as  unsound  and  unfit  for  human  fooa,  and  it 
WM  afterwards  found  to  be  so  by  a  justice  of  the 

Cand  condemned  and  ordered  to  be  destroyed, 
was  no  evidence  that  the  appellant  had  seen  the 
neat,  or  knew  of  his  own  Imowledge  what  was  its  con- 
^^ ;  but  he  might  have  done  so  if  he  had  exercised 
RMonahle  care.  The  appellant  was  convicted  and 
ftied  sabject  to  this  case,  the  question  for  the  court 
Ijang  wheUier  it  was  necessary,  in  order  to  support 
tte  oomiction,  that  positive  proof  should  have  been 
mm  that  the  appelLint  had  actual  personal  know- 
Mge  of  the  condition  of  the  meat. 

fiection  116  of  the  Public  Health  Act,  1875,  em- 
poven  any  medical  of&cer  of  health  or  inspector  of 
■vuoea  to  inspect  any  meat  exposed  for  sale  or 
vpOBted  in  any  place  for  the  purpose  of  sale  and 
■taded  for  the  food  of  man ;  and  if  any  such  meat 
ippean  to  be  diseased  or  unsound  or  unwholesome 
•unfit  for  the  food  of  man,  the  same  may  be  seized 
■d  earned  away  to  be  dealt  with  by  a  justice. 

By  Mdaon  117,  if  it  appears  to  the  jtistice  that  the 
yao  seized  is  diseased,  &c.,  the  justice  may  con- 
j*p  it  and  order  it  to  be  destroyed;  "and  the 
pon  to  whom  the  same  belongs  or  did  belong  at 
Mtimeof  exposure  for  sale,  or  m  whose  possession 
ttn  whose  premises  the  same  was  found,"  shall  be 
Me  to  a  paialty  or  to  imprisonment  for  not  more 
MB  three  months. 

G^re,  for  the  appellant.— Section  117  of  the  Public 
™fli  Act,  1875,  creates  a  criminal  offence,  and  a 
Mxn  oan  only  be  convicted  under  that  section  if  he 
wjvored  to  have  had  guilty  knowledge  of  the  con- 
■hon  of  the  meat.  In  Beg.  v.  Sleep,  9  W.  E.  709,  it 
lHheid  that  a  conviction  under  9  &  10  Will.  3,  c.  41 
P^  a  person  found  in  the  possession  of  naval 
wrei  Qoold  not  be  sustained  in  the  absence  of  evi- 
noe  of  knowledge  on  the  part  of  the  defendant. 
J^cinoDi  under  the  Sale  of  Food  and  Drugs  Act, 
»<5,  do  not  apply  to  this  case,  for  in  that  Act  it  is 
l"^^*)^  tiiat  want  of  knowledge  shall  be  a  defence 
>  flie  case  of  offences  specific  in  certain  sections, 
■a  that  was  the  reason  why  the  court  held  in  Betts 

(>•)  Beported  by  F.  O.  Bobikson,  Esq.,  Barrister- 
!  ai-Law. 


V.  Armstead,  36  W.  B.  720,  20  Q.  B.  D.  771,  that 
knowledge  was  not  necessarv  in  the  case  of  an  offence 
under  another  section  of  the  same  Act  which  con- 
tained no  such  provision.  It  is  true  that  imder  this 
same  section  117  a  justice  can  order  the  destruction 
of  diseased  meat  without  hearing  the  owner  of  it: 
White  V.  Bedfem,  28  W.  B.  168,  5  Q.  B.  D.  15 ;  but 
there  is  a  great  difference  between  proceedings  of 
that  nature  and  proceedings  such  as  the  present, 
which  are  in  respect  of  a  criminal  offence,  and  involve 
a  punishment  of  fine  or  imprisonment. 

He  also  referred  to  Mallinson  v.  Carr,  39  W.  B. 
270,  [1891]  1  Q.  B.  48 ;  Beg.  v.  Cohen,  8  Cox  C.  C. 
41 ;  Beg.  v.  Pohon,  37  W.  B.  716,  23  Q,  B.  D.  168. 

No  one  appeared  for  the  respondent. 

Lord  CoLEBmaE,  C.J. — The  object  of  these  two 
sections  in  the  Public  Health  Act,  1875,  is  that  people 
shall  not  be  exposed  to  the  danger  of  eating  unsound 
meat,  and  the  Act  says  that  such  meat  is  not  to  be 
sold.  In  this  case  the  question  is  whether  it  is  neces- 
sary, when  a  person  is  charged  under  section  117  with 
having  unsound  meat  exposed  for  sale  on  his  premises, 
that  direct  proof  shoula  be  given  that  such  person 
had  personal  knowledge  of  the  condition  of  the  meat. 
It  is  obvious  that  if  such  proof  were  necessary  the 
statute  would  be  rendered  nugatory,  because  the 
person  charged  could  always  plead  that  he  had  no 
personal  knowledge  of  the  matter.  If  the  language 
of  the  section  is  dearly  to  that  effect,  the  fact  tl^t 
the  object  of  the  statute  would  be  entirely  defeated  is 
of  course  no  answer,  but  it  is  a  reason  for  doubting 
whether  that  is  the  meaning  of  the  section.  I  do  not 
deny  that  in  Beg.  v.  Sleep,  in  which  case  the  defendant 
was  charged  under  9  &  10  Will.  3,  c.  41  with  having 
Admiralty  stores  in  his  possession,  it  was  held  by 
judges  of  great  eminence  that  in  order  to  justify  a 
conviction  under  that  Act  it  must  be  proved  that 
the  person  charged  was  aware  of  the  presence  of 
Admiralty  marks  on  the  goods.  I  defer  to  that  de- 
cision ;  but  the  present  case  comes  under  a  statute  of 
an  entirely  different  character,  and  we  are,  I  think, 
at  liberty  to  say  that  that  case  is  not  in  point  here. 
Moreover,  it  is  plain  that  under  this  statute  the 
magistrate  has  power  under  certain  circumstances  to 
order  the  destruction  of  unsound  meat  without  any 
notice  to  the  owner.  It  has  also  been  held  that 
under  the  Sale  of  Food  and  Drugs  Act,  1875 — an  Act 
very  similar  in  its  nature  and  objects  to  the  present — 
it  is  not  necessary  to  prove  knowledge  on  the  part  of 
the  person  charged. 

For  these  reasons  I  think  that  the  question  put  to 
us  by  the  magistrate  ought  to  be  answered  m  the 
negative,  and  the  conviction  affirmed. 

Day,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Prince  &  Plumbridge. 


Q.  B.  Div.  1 

(Wills  and  Wright,  JJ.)/ 

In  re  Fbaioc. 


Nov.  14. 


(a.) 


Bankruptcy — Administraiion  order — Subsequent  leave  to 

issue  execution — Jurisdiction — Bankruptcy  Act^  1883 

(46  <fe  47  Vict.  c.  52),  s.  122  (5). 

Where  an  order  for  culministration  has  been  made 

under  section  122  of  the  Bankruptcy  Act^  1883,  the 

county  court  judge  has  no  jurisdiction  under  sub-^section 


(a.)  Beported  by  J.  £.  Aldous,  Esq.,  Barrister-at- 
Law. 
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(5)  of  the  section  to  aubsequently  order  that  the  adminU- 
tration  order  standi  hut  that  leave  he  given  to  a  creditor 
to  issue  execution. 

Appeal  from  an  order  of  the  deputy  judge  of  the 
Lambetib  Ck)imt7  Ck)art. 

An  order  for  summary  administration  of  the  debtor's 
estate  had  been  made  under  Part  YII.  of  the  Bank- 
ruptcy Act,  1883. 

The  administration  order  was  as  follows : — **  Debts 
as  scheduled,  amounting  to  £49  58.  lid.,  to  be  paid 
to  the  extent  of  is.  in  the  pound  by  instalments  of 
10s.  every  four  weeks,  the  first  payment  on  July  10 
next." 

Subsequently  a  judgment  creditor  made  an  applica- 
tion to  set  aside  the  administration  order,  when  the 
deputy  judge  made  the  order  now  appealed  from, 
wUch,  so  fer  as  material,  was  as  follows ; — *'  Ad- 
minisfration  order  to  stand,  but  leave  under  section 
122  of  the  Bankruptcy  Act,  sub-section  5,  to  proceed 
with  execution." 

The  debtor  appealed. 

Cluert  for  the  appellant.— This  order  is  wrong.  The 
county  court  judge  thought  he  had  power  to  make  it 
imder  the  Bankruptcy  Act,  1883,  s.  122  (5) ;  but  the 
words  of  that  sub-section  do  not  include  execution. 
The  leave  to  issue  execution  stultifies  the  administra- 
tion order.  The  meaning  of  the  sub-section  is  that 
after  the  administration  order  the  debtor  is  altogether 
protected  from  any  ordinary  proceedings.  Such  an 
order  as  this  entirely  upsets  the  administration  order 
without  rescinding  it. 

Herman  Rohinson^  for  the  respondent.—  Section  122 
is  wide  enough  to  include  an  order  such  as  this. 

Wills,  J. — I  think  the  argument  upon  behalf  of 
the  appellant  is  right.  We  must  regara  the  general 
scheme  of  the  Act.  It  seems  to  me  that  what  was 
contemplated  in  an  administration  order  is  very  much 
the  same  as  that  which  would  take  place  in  bank- 
ruptcy— ^viz.,  that  persons  should  not  oe  able  to  take 
proceedings  otherwise  against  the  debtor.  Sub- 
section (5)  of  section  122  contains  very  general  words. 
It  says  tiiat  upon  the  administration  order  being 
made  '*  no  creditor  shall  have  any  remedy  against  the 
person  or  properlnr  of  the  debtor  in  respect  of  any 
debt  which  the  deotor  has  notified  to  a  county  court, 
except  with  the  Jeave  of  that  county  court,  and  on 
such  terms  as  that  court  may  impose.  .  .  ." 
There  might  be  some  ground  for  upholding  this  order 
if  we  were  satisfied  that  without  such  an  order  there 
would  be  nothing  for  the  section  to  operate  upon. 
But  there  may  be  cases  in  which  it  can  operate.  For 
instance,  the  judge  may  come  to  the  conclusion  that 
the  debtor  has  acted  fraudulently  or  has,  or  has  had, 
means  to  pay  the  debt.  In  that  case  a  committal 
order  might  be  made,  and  that  would  be  a  remedy 
against  the  person. 

Then  as  to  a  remedy  against  the  property;  take 
the  case  of  a  bill  of  sale  holder  with  power  to  seize  the 
property  of  the  debtor.  The  seizure  of  the  property 
would  be  a  remedy  against  the  property  of  the 
debtor,  and  in  order  to  enforce  that  remedy  the  leave 
of  the  court  would  have  to  be  obtained. 

But  an  order  giving  leave  to  issue  execution  is 
equivalent  to  setting  aside  the  administration  order  so 
far  as  the  creditor  is  concerned  to  whom  the  leave  is 
given,  and  there  is  no  jurisdiction  to  set  it  aside  in 
that  way. 

Weight,  J. — It  may  be  competent  to  the  ooimty 
court  judge  in  the  first  instance  to  say  that  the  ad- 
ministration order  shall  bind  only  particular  creditors, 
but  when  an  administration  oraer  has  been  made  he 
can  only  set  it  aside  on  one  of  the  grounds  mentioned 


in  rule  15  of  the  General  Rules  made  on  the  2litof 
December,  1888,  under  section  122  of  the  Bankraptey 
Act,  1883. 

Appeal  allowed. 

Solicitor  for  the  appellant,  TT.  H.  Sturt. 

Solicitor  for  the  respondent,  A.  E,  Cuhison. 


Q.  B.  Div.  1  v«.  A 

(Charles  and  Wright,  JJ.)  ]  ^^'  ^ 

Lewis  v.  Owen,  (a.) 

County  court—Praeiice — AssauU  on  haQiff  in  extcniia 

of  hi4  duty — Order  of  county  court  judgt  ijApm^ 

fine—Bight  of  appeal— County  CourU  Ad,  \m  (51 

<fe  52  Vict.  c.  43),  ss.  48,  120,  186. 

There  is  no  right  of  appeal  from  an  order  of  a  am^ 

court  judge,  made  under  section  48  of  the  Couii^  Cog^ 

Acty  1888,  imposing  a  fine  for  an  assault  uponabaHif 

of  the  court  while  engaged  in  the  execution  of  his  iidif. 

Appeal  of  the  defendant  from  an  order  of  the  jodgt 
of  the  county  court  of  Cardiganshire  impottng  s  fiai 
of  £5,  imder  section  48  of  the  County  Coi^  Aet, 
1888,  for  having  assaulted  the  bailiff  while  engagil 
in  the  execution  of  his  duty. 

A  preliminary  objection  was  taken  on  behalf  of  tke 
respondent  that  it  was  a  criminal  matter,  ind  tint 
therefore  no  appeal  lay. 

Section  48  provides  that  ''if  any  bailiffs oioff 
of  any  tourt  snail  be  assaulted  while  in  the  execitioi 
of  his  duty  .  .  .  the  person  so  offending  shall^ 
liable  to  a  fine  not  exceeding  £5,  to  be  recorotd  bf 
order  of  the  judge  or  on  summary  convictioo  a 
manner  provided  by  the  Summary  Jurisdiction  Ac^" 

Foa,  for  the  respondent,  in  support  of  the  prelini- 
nary  objection. — ^The  act  for  which  the  fine  isimpoeei 
under  section  48  is  a  contempt  of  court :  li^  ^ 
Lefroy,  21  W.  R.  334,  L.  B.  8  4  B,  134;  and  it  u» 
contempt  of  court  of  a  criminal  nature :  O'SAia  v. 
O'Shea,  38  W.  B.  374,  15  P.  D.  59;  and  tiiere  « 
therefore  no  right  of  appeal.  Section  120  of  tk 
County  Courts  Act,  1888,  gives  a  right  of  swwl  * 
any  action  or  matter.  *'  Matter  "  is  defined  bjitf^ 
tion  186  as  meaning  '*  every  proceeding  which  sif 
be  commenced  as  prescribed  otherwise  this  ^ 
plaint."  But  that  definition  is  subject  to  the  pro- 
viso '*  unless  there  is  anything  in  the  subject  or  as- 
text  repugnant  thereto."  It  is  repugnanl  to  pn* 
ceedings  in  respect  of  a  matter  of  a  criniimJ  si^tf 
that  there  should  be  a  right  of  appeaL  ^  ^.^ 
that  there  is  a  form  of  summons  in  the  Appeodxic 
Forms  (Form  17)  for  proceeding  under  sedion  4lf 
but  there  is  no  rule  '*  prescribmg "  the  use  of  tU 
summons. 

Upward,  for  the  appellant. — ^Theae  prooeedingi»« 
within  the  word  "  matter,"  which  indodes  allpfow^ 
ings  commenced  otherwise  than  byplaint.  11ia«Btff** 
no  express  rule  prescribing  the  use  of  the  wbbJJ 
given  in  the  forms,  but  section  164  authoraeiai 
Naming  of  rules  and  forms,  which,  when  illom, 
shall  be  in  force  in  every  court  This  proeeedicf  J 
therefore  commenced  as  prescribed  by  the  rote,  td 
there  is  a  ri^ht  of  appeal  from  the  order  of  the  cf^ 
court  judge  imposing  a  fine. 

Chaeles,  J. — ^The  question  in  this  oase  u  wfe** 
there  is  any  right  of  appeal  from  an  order  of  aco*^. 
court  judge  imposing  a  fine,  under  seotaon  48  «( » 
County  Courts  Act,  1888,  for  an  assault  upon**"* 

(a.)  Eeported  by  F.  0.  Eobinsok,  Baq..  Biinrtr 
at-Law. 
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of  {he  oourt  while  in  the  exeontion  of  his  du*^. 
Sectioii  120  of  that  Act  giveB  a  right  of  appeal  "  m 
toy  actum  or  matter."  ^e  word  **  matter  "  is  used 
for  the  first  time  in  the  Act  of  1888,  and  it  does 
mdoiibtedly  enlarge  the  right  of  appeal  that  existed 
preiiooBly  to  that  Aot.  Section  186  enacts  that 
"mstter'*  shall  mean  **  every  proceeding  in  the  oourt 
Tfaich  may  be  oommenced  as  prescribed  otherwise 
than  by  plaint,"  and  ''prescribed"  is  defined  to 
mean  '*  prescribed  by  the  county  court  rules  for  the 
time  bemg.*'  By  section  164  power  is  spyea  to  certain 
ooonty  oourt  judges  to  frame  rules,  orders,  and  forms, 
which  shall  be  in  force  in  every  court,  and  amongst 
the  forms  so  framed  there  is  a  form  of  summons 
^Hcable  to  the  present  case.  It  has  been  contended 
that  there  is  no  rule  prescribing  the  use  of  that  form 
of  sommons,  and  that,  therefore,  this  is  not  a 
"matter"  within  section  186.  In  my  opinion  the 
ippeDant  is  not  entitled  to  succeed  on  that  ground ; 
there  being  a  form  of  summons  made  under  the 
povers  given  by  the  Act,  I  think  that  it  would  be 
viQDg  to  hold  that  this  matter  is  not  commenced  as 
pnKiibed  by  the  rules.  It  is  further  contended  that 
thii  is  a  criminal  matter,  and  that  therefore  it  does 
sot  oome  within  the  words  of  section  120,  which  gives 
the  right  of  appeal.  Assuming,  however,  that  a 
criminal  matter  might  come  within  those  words,  the 
qoestion  still  remains  whether  the  matter  of  an 
anolt  upon  a  bailiff  is  included  in  that  section.  The 
foiiahiDent  imposed  by  section  48  for  such  an  assault 
II  a  ponishment  for  contempt  of  court.  I  do  not 
think  any  authority  is  necessary  in  support  of  that 
yjew;  if  it  were  required  it  is  to  be  found  in  the 
cue  of  Zii  re  Le/roy,  and  in  the  case  of  0*8hea 
T.  {ysheut  where  it  was  laid  down  by  Cotton, 
LJ.,  that  contempt  of  court  might,  according  to 
tb  drcomstances  of  the  case,  be  either  of  a 
M  or  of  a  criminal  character.  I  do  not  think, 
however,  that  it  is  necessary  to  consider  under 
which  head  the  present  case  would  come,  for  I  am  of 
ogmm  that  the  order  of  a  county  court  judge  made 
vider  section  48  was  intended  to  be  final.      In  my 

rion  the  subject-matter  of  the  section — namely, 
poniahment  by  a  judge  of  an  act  of  contempt 
eommitted  against  his  own  court — excludes  the  idea  of 
tt  appeal,  and  I  am,  therefore,  of  opinion  that 
this  oourt  has  no  jurisdiction  to  entertain  this  appeal. 

WuGHT,  J. — I  am  of  the  same  opinion  for  the 
me  reasons.  The  power  of  infliotiag  punishment 
hf  fine  given  by  section  48  is  in  the  nature  of  a  dis- 
4iinary  juiisdiotion,  whereas  by  section  120  the  right 
w  appeal  is  directed  to  questions  arising  inter  partes. 
Moa  48  does  not  deal  with  matters  arising  inter 
/vtei,  but  gives  the  judge  a  discretionary  power  of 
pflicting  punishment  in  such  a  way  as  to  show  that 
^vas  intended  that  he  should  deal  with  the  matter 

Appeai  dxmiisaed. 

ft^Botors  for  the  appellant,  Holt,  Beever,  &  Co.,  for 
i^mimdB  &  BtepJietu,  Cardigan. 

SofidtoEB  for  the  respondent,  Hare  <fc  Co.,  for  The 
Tmnary, 


Dec.  16. 


C.  C.  B.  \ 

(wnd  Coleridge,  C.J.,  and  ( 

Msthew,  Grantham,  Law-  ( 

nnoe,  and  Collins,  JJ.)      ; 

Beo.  v.  Ttbell.  (a.) 
^*»*»M^  law — Carnal  knowledge  of  girl  between  the  ogee 


{ (a.)  Beported by  T.  B.  CojMJmo\m  Dnx,  Esq.,  Bar- 
rister-at-Law. 


of  thirteen  and  sixteen  years — Incitement  by  the  girl  to 
the  commission  of  the  offence '^Prosecution  of  girl-^ 
Criminal  Law  Amendment  Act,  1885  (48  d^  49  Vict, 
c.  69),  a.  5. 

Jt  is  not  a  criminal  offence  for  a  girl  between  the  ages 
of  thirteen  and  sixteen  years  to  aid  and  abet  a  male 
person  in  tJie  commission  of  the  misdemeanour  of  having 
unlawful  carnal  connection  with  her,  or  to  solicit  and 
incite  a  male  person  to  commit  that  misdemeanour. 

Case  stated  by  a  commissioner  of  the  Central 
Criminal  Court. 

Jane  Tyrell,  a  girl  of  the  age  of  thirteen  years 
and  eight  months,  on  the  15th  of  September,  1893, 
pleaded  not  Ruilty  to  an  indictment  charging  that 
she  "  unlawfiuly  <ud  aid,  abet,  counsel,  and  procure 
the  commission,  by  one  Thomas  Froud,  of  a  certain 
misdemeanour  by  him,  the  said  Thomas  Froud,  then 
committed ;  that  is  to  say,  that  he,  the  said  Thomas 
Froud'*  did  unlawfully  and  carnally  know  her,  a 
girl  above  the  age  of  thirteen  and  under  the  age  of 
sixteen  years. 

A  second  count  charged  the  prisoner  with  having 
unlawfully  solicited  and  incited  the  said  Thomas 
Froud  to  commit  the  said  offence. 

The  evidence  for  the  prosecution  proved  conclu- 
sively that  the  defendant  aided  and  abetted  and 
solicited  and  incited  Thomas  Froud  to  have  unlawful 
carnal  connection  with  her,  and  the  defendant  was 
accordingly  convicted. 

Counsel  for  the  defence  in  arrest  of  judgment  sub- 
mitted that  the  indictment  disclosed  no  offence  in  law. 
The  learned  commissioner  overruled  this  objection, 
but  allowed  the  prisoner  to  go  upon  her  entering  into 
her  own  recognizance  to  come  up  for  judgment  when 
called  upon.  He  reserved,  at  the  request  of  the  de- 
fendant s  counsel,  for  the  opinion  of  this  oourt  the 
question  whether  it  is  an  offence  for  a  girl  between 
thirteen  years  and  sixteen  years  of  age  to  aid  and  abet 
a  male  person  in  the  commission  of  the  misdemeanour 
of  having  unlawful  carnal  connection  with  her,  or  to 
solicit  and  incite  a  male  person  to  conmdt  that  mis- 
demeanour. 

Clarke  Hall  ( William  Campbell  with  him],  for  the 
prisoner. — This  indictment  aisdoses  np  offence.  If 
the  first  count  is  bad  the  second  falls  with  it.  A 
person  cannot  aid  and  abet  or  solicit  the  commission 
of  a  crime  against  himself ;  it  was  for  this  reason 
that  it  was  necessary  to  make  an  express  excep- 
tion in  the  case  of  maiming :  Co.  Idtt.  127a ;  Hawk. 
P.  C,  vol.  1,  p.  626  (7th  ed.,  1795).  That  principle  of 
the  common  law  received  a  statutory  sanction  in 
24  &  25  Vict.  c.  100,  s.  58,  which  makes  it  a  felonv 
for  a  woman  to  administer  drugs  to  herself  with 
intent  to  procure  her  own  miscarriage  only  if  she  is 
with  child,  while  the  same  act  done  to  another  is 
made  a  felony  whether  that  other  is  with  child  or 
not;  the  reason  for  the  distinction  being  that  in 
the  former  case  the  crime  is  committed  by  the 
woman,  not  against  herself  ^because  that  is  im- 
possible), but  against  the  unoom  child.  Hence, 
in  R,  V.  Whitchurch,  36  W.  B.  336,  24  Q.  B.  D. 
420,  where  the  prisoner,  who  had  attempted  to 
procure  her  own  miscarriage,  turned  out  not  to 
be  with  child,  she  was  indicted  for  conspiracy,  and 
not  under  the  section  referred  to.  A  person  who 
procures  the  commission  of  a  misdemeanour  is 
nimself  guilty  of  that  misdemeanour  as  a  prin- 
cipal offender :  Stephen  Hist.  Crim.  Law,  vol.  1,  p. 
230.  But  section  5  of  the  Criminal  Law  Amend- 
ment Act,  1885,  which  creates  the  offence  the  com- 
mission of  which  the  prisoner  is  alleged  to  have 
aided  or  procured,  aims  at  male  persons  only,  and 
contemplates  a  mental  disability  in  the  young  ffirls 
whom  it  is  designed  to  protect.    They  are  deemed  to 
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be  incapable  of  assenting  to  the  unlawful  connection, 
and  to  hold  that  they  ma^  be  convicted  of  aiding  in 
or  inciting  to  its  commission  would  be  contrary  to 
the  whole  tenour  of  the  Act.  If  these  young  girls 
were  to  be  held  criminally  liable  in  respect  of 
offences  under  this  section  it  would  become  impos- 
sible to  obtain  evidence  to  secure  the  conviction  of 
male  offenders,  and  the  Act  would  become  inopera- 
tive. 

The  CoxTBT  desired  to  express  their  satisfaction  at 
the  manner  in  which  the  case  had  been  argued  on 
behalf  of  the  prisoner. 

Button,  for  the  prosecution. — The  conviction  was 
right.  The  prisoner  has  been  foimd  guilty,  on  the 
second  count,  of  soliciting  and  inciting  to  the  com- 
mission of  the  offence.  To  uphold  that  conviction 
does  not  involve  the  application  of  the  penal  provi- 
sions of  the  Criminal  I^w  Amendment  Act,  1885,  to 
young  girls.  Inciting  to  a  crime  is  a  distinct  offence 
from  the  crime  itself,  and  where  the  incitement  is 
dearly  proved,  as  it  was  in  the  present  case,  the  girl 
is  the  more  guilty  party  of  the  two,  and  ought  to  be 
punished,  fJthough  she  could  not  be  charged  as  a 
principal  offender. 

Lord  COLERIDOE,  C.J. — This  is  a  matter  which 
ought  not  to  be  left  in  doubt.  The  Criminal  Law 
Amendment  Act,  1885,  was  passed  after  a  full  discus- 
sion in  Parliament,  during  which  it  was  generally 
agreed  that  our  law,  as  it  then  existed,  put  too  low  a 
limit  to  the  age  at  which  females  were  to  be  deemed 
capable  of  giving  their  consent  to  the  commission  of 
acts  of  this  kind.  That  Act  fixed  the  limit  at  sixteen 
years  of  age,  and  the  meaning  was  that  females 
should  be  protected  up  to  that  age.  If  a  man  has 
illicit  connection  with  a  girl  under  that  uge  he  breaks 
the  law.  The  Act  is  silent  as  to  the  part  taken  by 
the  girl,  whether  by  incitement  or  anything  else,  and 
it  cannot  be  that  a  young  girl  who  by  the  Act  is 
made  incapable  of  giving  a  valid  consent  can  be 
liable  to  be  convict^  of  inciting  to  the  commission 
of  the  crime. 

Mathew,  J. — I  am  of  the  same  opinion.  If  we 
were  to  hold  otherwise  the  monstrous  result  would  be 
that  a  ^1  might  be  put  upon  her  trial  and  convicted 
for  giving  a  consent  which  by  the  Act  she  is  rendered 
incapable  of  giving.  Under  almost  every  section  of 
the  Act  a  charge  might  be  made  against  the  girl  as 
well  as  against  the  man. 

Grantham,  J. — I  am  of  the  same  opinion.  We 
are  bound  to  give  the  proper  effect  to  this  Act,  which 
was  passed  for  the  protection  of  young  girls.  If  a 
man  charged  under  section  5  can  show  that  he  had 
reasonable  cause  to  believe  that  the  girl  was  sixteen 
jean  of  age,  it  is  a  good  defence ;  but  no  provision 
IS  made  for  char^;ing  a  girl  who  induces  a  man  tor 
believe  that  she  is  of  that  age  or  for  making  any 
charge  at  all  against  a  girl. 

Laweanoe,  J. — I  agree. 

Collins,  J. — I  agree. 

Conviction  quashed. 

Solicitors  for  the  prisoner,  Orawshaw  &  Co, 

Solicitor  for  the  prosecution,  Moreton  PhiUips. 


9nb9  dtonntil 

May  13, 1883. 

Commercial  Bane  of  Tasmania  v.  Jonk  a5d 
Another,  (a.) 

{On  appeal  from  the  Supreme  Court  of  Toimama,) 

Principal  and  surety — Release  of  principal  debtcr^Dii' 
charge  of  surety — Novation. 

Where  there  is  an  absolute  release  of  the  prinofd 
debtor,  the  remedy  against  the  surety  is  gone  and  axmvi 
be  reserved. 

B,  guaranteed  to  the  apoeUants  certain  advance  to  he 
made  to  W.*  and  one  of  the  terms  of  the  guaraidet  wai 
that  the  appellants  might  take  security  from  or  release  W., 
and  migfU  enter  into  any  arrangements  with  W,  or  wHk 
any  other  person,  but  that  B.*s  liability  was  not  in  h 
discharged  thereby.  After  the  advance  had  been  node, 
M.  was  accepted  by  the  appellants  as  full  debtor  inplaa 
ofW, 

Held,  in  an  action  by  the  appellants  against  the  escns- 
tors  of  B.  to  recover  the  sum  so  guaranteed^  that  titen 
was  a  complete  novation  of  the  debt,  which  ahschidi 
released  W.,  and,  consequently,  B,*s  estate  was  undo'  t» 
liability. 

This  was  an  appeal  from  an  order  of  the  Soprane 
Court  of  Tasmania  setting  aside  a  verdict  for  ihn 
appellants  and  entering  a  verdict  for  the  respoodeati 

The  facts  are  given  m  their  lordships*  judgmenL 

Sir  H.  Davey,  Q.C.,  and  W,  Baker,  for  the  ippd- 
lants. 

Sir  J,  Rigby,  S.Q.,  and  Swinfen  Eady,  iot  th«  re- 
spondents. 

The  judgment  of  their  lordships  (Lord  Watsoi. 
Lord  Morris,  Sir  Richaed  Cough,  and  the  Hod. 
George  Denman)  was  delivered  by 

Lord  Morris. — ^This  case  comes  on  appeal  iicm  u 
order  of  the  Supreme  Court  of  Tasmania  made  (Bi  tk 
22nd  of  August,  1891.  The  appellants  sued  Ute  re- 
spondents, as  executors  of  James  Bonney,  deoeised, 
to  recover  a  sum  of  £600  under  a  guarantee,  dsted 
the  Idth  of  September,  1884,  from  James  Boiumj  to 
the  appellants,  whereby,  in  consideration  of  advuices 
to  be  made  from  time  to  time  by  the  appellants  to 
George  Andrews  Wakeham,  James  Bonnev  giunnteed 
to  the  appellants  the  payment  on  demand  of  all  sadt 
advances  not  exceeding  the  sum  of  £500,  togsto 
with  bank  interest,  and  it  was  thereby  provided  t^ 
the  said  guarantee  was  to  be  a  continuing  and  exiit- 
ing  one  for  the  amount  from  time  to  time  doe  to  tbe 
appellants  tom  Geor^  Andrews  Wakeham  direct 
or  indirectiy,  irrespective  of  any  moneys  w^ash  migki 
at  any  time  or  times  be  paid  into  the  bank  to  tk 
account  of  (George  Andrews  Wakeham,  or  of  m^ 
settiement  of  accounts,  or  of  any  advances  beym 
the  moneys  thereby  secured,  and  that  the  gaarniM 
might  be  determined  by  notice  as  therein  stoted;  aad 
that  the  appellants  might  at  any  time,  with  or  with- 
out the  consent  of  James  Bonney,  and  notwithrttfd- 
ing  his  dissent,  compoimd  with  Geoige  Andzevs 
Wakeham  or  any  of  the  parties  to  any  negotitbk 
security  received  by  the  appellants  from  or  <m  aoooisi 
of  George  Andrews  Wakeham  for  the  whole  or  ifij 
part  of  his  or  their  liabilities  to  the  appeUantiitf 
might  give  time  for  discharging  the  same  or  soy  piB| 
thereof  as  the  aj^pellants  might  deem  prop^*  ^ 
might  take  security  from  Gtoorge  Andrews  W«bk«E 

(a.)  Beported  by  Charles  H.  Grafton,  Es^.,  Bir- 
lister-ot-Law. 
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dod  release  or  discharge  him  or  any  of  the  parties  to 
any  bills  or  notes  duconnted  by  them,  and  might 
enter  into  arrangements  with  the  said  Oeorge  Andrews 
Wakebam  or  with  any  other  person  or  persons  in  re- 
lation thereto  as  the  appellants  might  think  expedient, 
and  that  no  sach  composition,  granting  of  time, 
takisff  of  secnrity,  release,  discharge,  or  arrangement 
should  have  the  effect  of  releasing  or  in  anywise 
affecting  James  Bonney's  liability  under  the  guarantee. 

By  indentares  of  mortgage,  dated  respectiyely  the 
Slstof  March,  1885,  the  1st  of  February,  1887,  and 
the  2l8t  of  August,  1888,  Wakeham  conveyed  to  the 
n)pe]lantB  certain  properties  by  way  of  security  for 
the  advances  to  him.  In  the  year  1889  Wakeham  was 
indebted  to  the  appellants  to  the  amount  of  about 
£2,400,  and  being  so  indebted  he  entered  into  an  agree- 
ment with  one  Alfred  John  Marshall  for  a  nominal 
coDflideration  to  convey  to  Marshall  the  properties 
oomprised  in  the  said  indentures  of  mortgage  subject 
to  the  said  mortgages.  Wakeham  and  Marshall 
waited  on  Allonby,  Uie  manager  of  the  appellant  bank, 
who  consented  that  Wakeham's  liability  to  the  bank 
ihoold  be  transferred  to  Marshall.  This  arrangement 
ao  made  between  Wakeham  and  Marshall  was  not 
carried  out  as  agreed  between  them,  and  instead 
thereof  it  was  arranged  between  Wakeham,  Marshall, 
and  Allonby,  that  the  bank  should  accept  Marshall  as 
its  debtor  in  room  and  stead  of  Wakeham,  and  should, 
with  that  view,  reconve^  to  Wakeham  the  properties 
mort^Bged  by  him;  that  Wakeham  should  convey 
^pn^erties  to  Marshall ;  and  that  Marshall  should 
thereapon  mortgage  the  same  to  the  bank  for  the 
iOMnint  due. 

Aooordingly,  by  three  several  indentures,  dated 
rapectively  the  6th  of  February,  1890,  and  made 
between  the  appellants  of  the  one  part  and  Wakeham 
of  the  other  part,  the  appellants,  in  consideration  of 
all  moneys  secured  havmg  been  in  each  case  paid, 
noonveyed  the  properties  comprised  in  the  three 
KTeral  indentaree  ox  mortgage  of  the  31st  of  March, 
1885,  the  Ist  of  February,  1887,  and  the  2l8t  of 
AagQst,  1888,  discharged  from  all  principal  moneys 
and  interest  secured  by  the  same,  and  from  all  claims 
and  demands  thereunder.  By  three  several  in- 
totares  of  equal  date,  and  made  between  Wakeham 
of  the  one  part  and  Marshall  of  the  other  x>art> 
Wakeham  conveyed  the  said  properties  to  Marshall  in 
feeBimpl& 

By  an  indenture  of  the  same  date,  and  made 
between  Marshall  of  the  one  part  and  the  appellants 
of  the  other  part,  Marshall  conveyed  the  said  pro- 
partiea  to  the  appellants  by  way  of  mortgage  to 
aemre  the  payment  to  the  appellants  of  the  said  sum 
of  £2,400,  and  any  further  sum  which  might  become 
due  by  Marshall  to  the  appellants. 

James  Bonney  died  on  the  12th  of  April,  1890, 
viUioat  giving  any  guarantee  to  the  appellants  in 
iMpect  ot  Majnsbali,  although  he  had,  according  to 
endenoe  of  the  bank  mane^er,  agreed  to  do  so,  and 
that  Bis  guarantee  for  Wakeham  should  continue 
imtal  he  £d  so.  The  appellants,  after  the  death  of 
Bonney,  demanded  from  the  respondents,  as  his 
oecnton,  payment  of  the  sum  of  £600  with  interest, 
ncQied  by  the  said  guarantee  of  the  loth  of  Septem- 
ber, 1884.  The  respondents  refused  payment,  where- 
r I  the  appellants  brought  their  action  to  recover 
amount.  The  case  came  on  for  trial  before 
Bodds,  J.,  and  a  jury.  A  verdict  was  given  for  the 
appellants,  but  leave  was  reserved  to  the  respondents 
to  move  to  set  aside  the  verdict.  The  rule  came  on 
forbearing  before  the  Supreme  Court,  consisting  of 
tiie  Chief  Justice,  Adams,  J.,  and  Dodds,  J.,  where- 
^<Mi  the  conrt  set  aside  the  verdict  and  ordered  a 
verdict  to  be  entered  for  the  respondents. 

Their  lordahipi  ooncar  in  that  judgment.    It  may 


be  taken  as  settled  law  that  where  there  is  an  absolute 
release  of  the  principal  debtor,  the  remedy  against 
the  surety  is  gone  because  the  debt  is  extinguished, 
and  where  such  actual  release  is  ^ven  no  right  can 
be  reserved  because  the  debt  is  satisfied,  and  no  right 
of  recourse  remains  when  the  debt  is  gone.  Language 
importing  an  absolute  release  may  be  bonstrued  as  a 
covenant  by  the  creditor  not  to  sue  the  principal 
debtor,  when  that  intention  appears,  leaving  such 
debtor  open  to  any  claims  of  rehef  at  the  instance  of 
his  sureties.  But  a  covenant  not  to  sue  the  principal 
debtor  is  a  partial  discharge  only;  and,  although 
expressly  stipulated,  is  ineffectual,  if  the  discharge 
given  is  in  reality  absolute.  In  this  case,  the  accept- 
ance of  Marshall  as  full  debtor,  in  room  and  stead  of 
Wakeham,  which  constituted  a  complete  novation  of 
the  debt,  necessarily  operated  as  an  absolute  release 
of  Wakebam,  and  it  is  therefore  in  vain  to  contend 
that  such  novation  merely  amounted  to  a  covenant 
not  to  sue  the  debtor  for  whom  the  respondent  was 
surety. 

Their  lordships  wJU  therefore  humbly  advise  her 
Majesty  that  the  appeal  be  dismissed.    The  appellants 
must  pay  the  costs  of  the  appeal. 
Solicitors  for  the  appellants,  Nishet,  Daw,  &  NubeU 
Solicitors  for  the  respondents,  Snowt  Snow,  &  Fox. 


OTourt  Of  Appeal. 


Dec.  19 ;  Jan.  17. 


Prom  a  B.  Div.        ) 
(Lopes  and  Kay,  L.JJ.) ) 

Seed  v.  Bradley,  (a.) 
Bill  of  wit — Ffynn — Covenant  to  replace  damaged  articles 

with  others  of  equal  value^Tenn  for  maintenance  of 

security -BiiU  of  8aU  Act,  1882  (45  cfc  46  Vict.  c. 

43),  S8.  4,  6,  9,  Schedule. 

A  hill  of  sale  of  household  furniture  contained  a 
covenant  that  the  grantor  would  replace  any  articles 
damaged  w  worn  out  with  others  of  equal  value,  to  be 
included  in  the  security. 

Held,  that  this  covenant,  being  a  term  for  the  mainten- 
ance  of  the  security,  did  not  constitute  a  departure  from 
the  form  in  the  schedule  to  the  Bills  of  Sale  Ad,  1882. 

Consolidated  Credit  Corporation  v.  Gosney,  34  W.  R. 
106,  16  Q.  B.  D.  24,  and  Furber  v.  Cobb,  35  W.  B. 
398,  18  Q.  B.  D.  494,  followed. 

Thomas  v.  Kelly,  37  W.  B.  363,  13  App.  Cas.  506, 
distinguished. 

Appeal  from  the  judgment  of  Day,  J.,  on  an  inter- 
pleader issue. 

The  defendant  in  the  interpleader  issue  was  the 
execution  creditor  of  one  Alfred  Chimes.  The  plain- 
tiff was  the  holder  of  a  bill  of  sale  granted  by  Qrimes* 
The  sheriff  having  seized  certain  goods  in  the  posses- 
sion of  the  execution  debtor  under  a  writ  of  fieri 
facias,  the  plaintiff  put  in  a  daim  to  the  goods  under 
the  bill  of  sale. 

By  the  bill  of  sale  Alfred  Chimes,  the  grantor,  con- 
veyed to  William  Seed,  the  grantee,  certain  goods 
and  chattels  specifically  described  in  the  schedule 
thereto,  consistmg  of  furniture  in  a  dwelling-house, 
by  way  of  securi^  for  the  payment  of  a  debt  owing 
from  the  grantor  to  the  grantee.  The  bill  of  sale 
contained  the  following  covenant  on  the  part  of  the 
grantor :— *'  And,  further,  that  so  long  as  any  money 

(a.)  Reported  by  F.  G.  Btjoxeb,  Esq.,  Barrister-at- 
Law, 
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•hall  remain  owing  on  the  security  of  these  presents, 
he,  the  said  Alfred  Grimes,  will  not  remove  any  of 
the  said  chattels  and  things  from  the  said  dwelling- 
house  in  the  said  schedule  mentioned  without  the 
previous  consent  of  the  said  William  Seed  (except  for 
necessary  repairs),  and  will  replace  any  articles 
damaged  or  worn  out  with  others  of  equal  value, 
to  be  included  in  this  security." 

The  question  was  whether  tliis  covenant  constituted 
a  departure  from  the  form  in  the  schedule  to  the  Bills 
of  Sale  Act,  1882,  and  so  made  the  lull  of  sale  void  by 
virtue  of  section  9. 

Day,  J.,  held  that  the  bill  of  sale  W£^  good,  and 
gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

C.  (7.  ScoU  {Oidly,  Q.C.,  with  him),  for  the 
defendant. 

8myly,  Q.C,  and  Langdon,  for  the  plaintiff. 

Cur,  adv,  vvU, 

j9Si.»  17. — ^LOPBS,  L.  J. ,  read  the  following  judgment : 
— I  agree  with  Day,  J. ,  and  think  the  bill  of  sale  good. 
Several  objections  were  taken  to  its  validity.  One 
only  was  relied  upon,  whidi  was  that  the  bill  of 
siile  assigns  certain  articles  specifically  set  out  in  the 
schedule,  and  then  contains  a  covenant  that  **  as  loug 
as  any  money  shall  remain  owing  on  the  security  of 
these  presents  the  mortga^r  shdl  not  remove  any  of 
the  said  chattels  in  the  said  dwelling-house  without 
the  previous  consent  of  the  said  mortgagee,  except 
for  necessary  repairs,  and  will  replace  any  articles 
damaged  or  worn  out  with  others  of  equal  value,  to  be 
included  in  the  security."  In  was  candidly  admitted 
by  Mr.  Scott,  who  most  ably  argued  the  case  for  the 
appellant,  that  but  for  the  case  of  Thomas  v.  Kelly  in 
the  House  of  Lords,  37  W.  H.  353,  13  App.  Cas.  506, 
the  present  case  would  fall  within  the  authority  of 
the  Consolidated  Credit  Corporation  v.  Gosney,  34 
W.  E.  106,  16  Q.  B.  D.  24,  and  Farler  v.  Cohh,  35 
W.  B.  398,  18  Q.  B.  D.  494.  I  am  clearly  of  opinion 
that  this  case  is  within  the  authority  of  those  cases, 
and  is  outside  and  easily  distinguishable  from  Thomas 
V.  Kellv. 

The  law  as  it  stood  before  Thomas  v.  Kelly  may  be 
thus  stated.  The  scheduled  form  of  a  biU  of  sale 
annexed  to  the  Act  of  1882  permits  the  introduction 
into  the  body  of  the  bill  of  sale  of  **  terms  as  to 
insurance,  payment  of  rent,  or  otherwise,  which  the 
parties  may  agree  to  for  the  maintenance  or  defeasance 
of  the  security."  Clauses,  therefore,  for  the  main- 
tenance or  defeasance  of  the  security  are  unobjection- 
able, and  do  not  vitiate  the  bill  of  sale.  In  Con- 
solidated Credit  Corporation  v.  Oosney  a  bill  of  sale 
was  supported  containing  an  agreement  that  the 
grantor  snould  replace  any  chattels  or  things  which 
should  be  worn  out  with  others  of  equal  veJue ;  and 
in  Furber  v.  Cobb  an  agreement  by  the  grantor  not  to 
permit  or  suffer  the  chattels  to  be  destroyed  or 
mjured  or  to  deteriorate  in  a  greater  degree  than  by 
reasonable  wear  and  tear,  and  forthwith  to  replace, 
repair,  and  make  good  the  same,  was  said  to  be  in 
accordance  with  the  form,  Sir  James  Hannen  saying 
at  the  end  of  his  judgment,  when  speaking  of  the 
covenant,  which  he  thought  (contrary  to  the  opinion 
of  Bowen,  L.J.,  in  the  court  below)  was  good,  that  he 
thought  the  question  **  of  great  practical  importance, 
for  such  a  covenant  was  very  likely  to  be  introduced 
into  bills  of  sale." 

This  bill  of  sale,  therefore,  does  not  sin  against  the 
statutable  form  unless  the  cases  to  which  I  have  re- 
ferred are  altered  or  qualified  by  Thomas  v.  Kelly  in 
the  House  of  Lords.  The  Consolidated  Credit  Corpo- 
ration V.  Oosney  was  not  cited  in  Thomas  v.  Kelly. 
If  the  bill  of  sale  in  Thomas  v.  Kelly  is  looked  at  it 


will  be  found  to  be  altogether  different  from  the  bill 
of  sale  in  the  Consolidated  Credit  CorporaUon  t. 
Oosney,  It  grants  to  the  holder  of  the  Dill  of  said 
the  chattels  specifically  described  in  the  schedule,  to- 
gether with  all  other  chattels  and  things  the  pro- 
perty of  the  mortgagor  now  in  and  aboat  the 
premises,  '*  and  also  all  chattels  and  things  whidi 
may  at  an^  time  during  the  continuance  of  this 
security  be  m  or  about  the  same  or  anv  other  preinisei 
of  the  mortgagor  (to  which  the  said  onatteU  or  things 
or  any  part  thereof  may  have  been  removed),  whether 
brought  there  in  substitution  for,  or  renewal  of,  or  in 
addition  to  the  chattels  and  things  hereby  assignei" 
Such  terms  go  far  beyond  any  terms  neoensryfor 
the  maintenance  or  defeasance  of  the  security.  Tk 
words  are  so  wide  and  so  comprehensive  that  they 
would  enable  the  lender  to  sweep  up  ail  future  pro- 
perty of  the  borrower,  and  would  defeat  the  chi^ 
object  the  Legislature  had  in  view  when  the  Act  of 
1882  was  passed. 

We  were  in  argument  much  pressed  with  sab-tec- 
tion  2  of  section  6  of  the  Act  of  1882,  and  it  wu 
said  that  the  only  things  which  need  not  be  speeifi- 
cally  described  are  those  mentioned  in  sectioo  6. 
Sections  4,  5,  and  6  relate  only  to  the  schedule  con- 
taining an  inventory  of  personal  chatteli  to  be 
annexed  to  the  bill  of  sale,  and,  in  my  judgment,  in 
no  way  control  the  terms  that  may  be  iusected  in 
favour  of  the  maintenance  or  defeasance  of  th^ 
security  as  provided  in  the  scheduled  form.  I  bdiere 
that  the  legislature  intended  by  sub-section  2  c^ 
section  6  to  relax  the  stringency  of  the  previous  rules 
in  favour  of  business  and  trade,  by  permitting  s  foh- 
stitution  of  one  thing  for  another  in  the  cases  usmei 
although  the  object  was  not  to  maintain  or  defett 
the  security.  I  will  give  as  an  illustration  a  substita- 
tion  of  steam  power  for  horse  power,  or  of  eleotzkitT 
for  gas,  although  the  security  is  in  no  way  affiacied 
thereby,  and  the  substitution  is  in  no  way  ueeeusif 
for  its  maintenance. 

The  bill  of  sale  in  Thomas  v.  KeUy  dealt  wi& 
chattels  which  could  not  be  said  to  be  within  the  ex- 
ception contained  in  sub-section  2  of  section  6,  por 
could  be  brought  within  any  term  for  the  mtifi- 
teoance  of  the  security.  Thomas  v.  KeUy  is  death 
distinguishable  from  the  present  case,  and  I  im 
nothi^  inconsistent  in  saying  that  the  bill  of  ssle  in 
that  case  was  bad  and  in  this  good.  I  cannot  tfaiak 
that  the  House  of  Lords  in  that  case  intended  to 
ignore  that  portion  of  the  scheduled  hill  of  nl« 
which  permits  terms  for  the  maintenanoe  of  ^  i 
security,  such  as  exist  in  this  bill  of  sale,  to  be  ii- 
troduced.    The  appeal  must  be  dismissed  with  oosti.     | 

Kay,  L.J.,  read  the  following  judgment  :—tt« 
execution  creditor  claims  on  the  ground  that  the  bSl 
of  sale  is  void  under  section  9  of  the  Bills  of  &sk 
Act,  1882,  as  not  in  accordance  with  the  sehedol^ 
form.  It  contains  a  covenant  by  the  grantor  thai 
**  so  long  as  any  money  shall  remain  owing  on  the 
security  of  these  presents  "  the  grantor  **  will  re- 
place any  articles  damaged  or  worn  out  with  sdj 
others  of  eoual  value,  to  be  included  in  this  secmitjr 
The  scheduled  form  contemplates  a  covenant  by  tl^ 
grantor  for  insurance  and  diso  for  maintenanoe  or  ^ 
feasance  of  the  security.  Insurance  is  comaMslj 
against  fire.  A  covenant  to  insure,  and  in  esse  ci 
fire  to  expend  the  money  received  in  rejJadng  the 
chattels  destroyed  or  injured  by  others  which  ^all  b' 
included  in  the  security,  seems  to  be  the  very  thiaf 
intended.  Then  when  in  addition  the  form  oootte* 
plates  a  covenant  for  maintenance,  it  seems  <^'^*''^^ 
means  to  repair  chattels  damaged,  andtorepiaos^aii 
worn  out  or  destroyed  by  accident  other  tiian  jfoj 
It  is  argued  that  repair  of  the  actual  chattels  ssBg«» 
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was  alone  intended.  But  this  would  not  satisfy  the 
words.  They  are  to  maintain  not  the  chattels,  but 
the  security,  and  that  the  meaning  of  security  is 
larger  than  the  subject  of  the  security  is  shown  by  the 
collocation  of  the  word  defeasance.  Defeasance  of 
the  chattels  would  be  nonsense.  Defeasance  of  the 
security  means  of  the  mortgage  security.  So  main- 
tenance must  mean  maintenance  of  the  mortgage 
security ;  and  this  is  literally  and  strictly  carried  out 
by  such  a  covenant  as  we  have  now  to  consider. 

Then  it  is  argued  that  this  conclusion  is  incon- 
sistent  with  Tfwmaa  ▼.  Kelly.  But  that  was  not  a 
decision  upon  a  covenant  for  maintenance  of  the 
security.  The  bill  of  sale  in  that  case  contained  an 
assignment  of  chattds  specifically  described  in  the 
sch^ule  in  or  about  certain  premises  therein  men- 
tioned, and  also  of  '*  all  chattels  and  things  which 
may  at  any  time  during  the  continuance  of  this 
security  be  in  or  about  the  same  or  any  other  pre- 
mises of  Uie  mortgagor  (to  which  the  said  chattels  or 
things,  or  any  part  thereof,  may  have  been  removed), 
wheUier  brought  there  in  substitution  for,  or  renewal 
of,  or  in  addition  to  "  the  scheduled  chattels.  These 
words  **  in  addition  to "  made  it  impossible  to  treat 
the  assignment  as  though  it  were  a  covenant  to  main- 
tain ^e  security.  No  such  suggestion  appears  in  the 
argument  as  reported.  But  Lord  Halsbury,  in  his 
speech,  says  the  2nd  sUb-  section  of  section  6  of  the 
Act  of  1882  "undoubtedly  seems  to  indicate  that 
goods  not  capable  of  specific  description  and  to  be 
aft^'rwards  supplied  may,  nevertheless,  be  so  included 
ill  the  security  as  yet  not  to  make  the  bill  of  sale  void. 
Bat  if  one  supposes  the  assignment  to  be  of  all  such 
goods  as  are  the  subject  of  the  proviso  in  question, 
and  that  in  the  schedule  they  were  properly  described, 
but  added  thereto  were  the  words  which  give  rise  to 
the  argument,  namely,  such  goods  as  should  be  in 
subfftitution  thereof,  the  form  of  the  deed  would  be 
in  accordance  with  the  statute,  though  the  schedule 
should  contemplate  substituted  articles.** 

Section  4  avoids  a  bill  of  sale,  except  as  against  the 
grantor,  in  respnst  of  any  personal  chattels  not 
specifically  described  in  the  schedule.  Section  6^ 
sub-section  2,  provides  that  nothing  contained  in  the 
previous  sections  shall  avoid  a  bill  of  sale  in  respect 
of,  intrr  alia,  any  fixtures,  plant,  or  trade  machinery 
brought  upon  the  premises  '*  in  substitution  for  any 
of  the  like  fixtures,  plant,  or  trade  machinery  specific- 
ally described  in  the  schedule."  Therefore  an  assign- 
ment of  such  substituted  articles,  which  would  only 
have  the  effect  of  a  covenant  to  assign,  is  permitted 
by  sub-section  2  of  section  6.  But  then  this  substitu- 
tion is  confined  to  "fixtures,  plant,  and  trade 
machinery,"  and  does  not  include  other  chattels,  such 
as  furniture  in  a  dwelling-house.  And  it  may  be 
argued  that  a  covenant  to  assign  any  substituted 
chattels  which  were  not  fixtures,  plant,  or  trade 
machinery  would  not  be  sanctioned  by  section  6,  sub- 
section 2.  That  is  so.  But  the  form  in  the  schedule 
contemplates  a  covenant  for  maintenance  of  the 
security,  whatever  may  be  the  nature  of  the  chattels 
mortgaged.  This  is  not  inconsistent  with  section  6, 
sub-section  2.  That  section  aUows  certain  trade 
chattels  which  may  be  afterwards  acquired  to  be 
included,  not  merely  for  the  purpose  of  maintaining 
the  security,  but  for  the  obvious  reason  that  unless 
this  could  be  done  a  manufacturer  who  had  given  a  ' 
bill  of  sale  oould  not  make  any  alteration  or  improve- 
ment in  bis  plant,  fixtures,  or  machinery"  without 
lessening  the  security,  that  is,  practically,  without  the  ^ 
consent  of  the  mortgagee.  In  the  interest  of  trade  he 
is  to  be  allowed  to  do  this  on  the  terms  that  the 
secuiity  it  to  cover  the  substituted  articles.  But  in 
addition  to  this  the  scheduled  form  shows  that  a 
covenant  for  maintenwce  of  the  security  is  to  be 


allowed  in  every  case,  whether  the  mortgaged  chattels 
are  plant,  fixtures,  and  trade  machinery,  or  mere 
furniture  of  a  dwelling-house,  or  other  chattels  not 
coming  within  the  description  in  section  6,  sub- 
section 2. 

I  have  onl  V  to  add  that  this  construction  of  the  Act 
has  already  been  adopted  by  the  Court  of  Appeal  in 
the  case  of  Furber  v.  Cobbt  where  Sir  James  Hannen 
says  of  a  similar  covenant  that  it  was  **  essentiaUy 
necessary  for  maintaining  the  security  agreed  upon, 
and  if  I  had  been  required  to  give  an  example  of  the 
words  tmder  consideration  I  should  have  selected  this 
as  the  most  obvious.''  Furber  v.  Cobb  was  cited  in 
the  argument  in  Thomas  v.  Kdly  in  the  House  of 
Lords ;  and  I  do  not  find  any  intimation  of  dissent 
from  it  by  any  member  of  that  tribunal.  The  appeal 
must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Pritchard,  Enylefieldt  & 
Co.,  for  Butcher  it  Barlow,  Bury. 

Solicitors  for  the  defendant,  Norrts,  Aliens,  & 
Chapman,  for  Diggles  &  Ogden,  Manchester. 


Prom  Q.  B.  Div.    ) 
(lindley,  Kay,  and  >  Dec.  11. 

A.  L.  Smith,  L.JJ.)) 

John  Fostee  &  Son  (Limited)  v.  Commissioners 
OF  Inland  Kevbnue.  (a.) 

Inland  revenue — Stamp  duty — Conveyance  or  transfer 
on  sale — Property  of  a  firm — Transfer  to  company 
composed  exclusively  of  members  of  the  firm — Stamp 
Act,  1870  (33  <fe  34  Vict,  c  97),  ss.  70,  71 ;  Schedule. 

In  November,  1891,  a  deed  was  executed  by  which 
eight  persons  who  had  carried  on  a  business  in  partner- 
ship fi*r  several  years  conveyed  and  assigned  to  a  co7n- 
pany  {which  had  been  formed  to  take  over  the  said 
business^  and  which  was  composed  exclusively  of  the  eight 
partners)  all  the  freehold  and  leasehold  property  and  the 
trade-marks  of  the  partnership.  The  whole  of  the  capital 
of  the  company,  consisting  of  shares  and  debenture  sUjck, 
was  to  be  allotted  to  the  partners  in  proportion  to  their 
shares  in  the  partnership  property.  The  Commissioners 
of  Inland  Reventte  were  of  opinion  that  the  deed  was 
chargeable  toith  an  ad  valorem  stamp  duty  on  the  value 
oj  the  property  transferred  in  addition  to  a  10«.  stamp, 
and  assessed  the  same  acco^'dingly. 

A  Divisional  Court  (Cave  and  Wright,  JJ.)  differed 
in  their  views  on  the  matter. 

Held  {reversing  the  decision  of  Cave,  J.,  and  adopting 
the  view  of  Wright,  J.),  that  the  deed  was  a  "  conveyance 
or  transfer  on  sale^*  within  the  meaning  of  sections 
lOandll  of  the  Stamp  Act,  1870,  and,  consequently, 
that  it  was  chargeable  with  the  ad  valorem  duty  assessed 
by  the  commissioners,  in  addition  to  the  10«.  stamp. 

Appeal  of  the  Commissioners  of  Inland  Revenue 
from  the  judgment  of  Cave  and  Wright,  JJ.  (Wright, 
J.,  dissenting),  dated  the  12th  of  August,  1893. 

On  the  27th  of  November,  1891,  a  deed  was 
executed  by  eight  persons,  who  had  for  many  years 
carried  on  business  imder  the  name  or  firm  of  John 
Foster  &  Son,  and  by  a  company  incorporated  under 
the  name  of  John  Foster  &  Son  (limited). 

The  company  had  been  registered  on  the  11th  of 
November,  1891,  with  a  capital  of  £360,000,  divided 
into  21,000  preference  shares  of  £10  each  and  15,000 
ordinary  shares  of  £10  each,  and  debenture  stock  up 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister* 
at-Law, 
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to  the  amount  of  £240,000  was  also  to  be  created. 
One  of  the  objects  of  the  company  was  to  acquire  the 
business  and  property  of  the  firm,  and  all  the  shares 
and  debenture  stock  were  allotted  to  the  partners  of 
the  firm  exclusively. 

The  deed  of  the  27th  of  November,  1891,  recited 
that  all  the  partners  in  the  firm  were  desirous  that 
their  partnership  should  be  reconstructed  as  a 
company  r^stered  under  the  Ck)mpanie8  Acts  with 
limited  Habiuty,  and  had  agreed  that  their  partnership 
should  be  tenninated,  and  that  the  whole  of  their 
undertaking,  property,  and  liabilities  should  be  trans- 
ferred to  a  company  to  be  formed  of  all  the  partners 
exclusively  for  the  purpose  of  taking  over  the  same, 
and  that  the  whole  of  the  shares  and  debenture  stock 
of  the  company  should  be  allotted  to  the  partners  in 
proportion  to  their  shares  in  the  partnersnip  estate. 
By  the  operative  part  of  the  deed  the  partners  con- 
veyed and  assigned  to  the  company  all  the  freehold 
and  leasehold  property  which  had  belonged  to  such 
partners,  and  also  all  the  trade-marks  registered  in 
the  name  of  or  used  by  the  partners  in  connection 
with  their  business.  The  value  of  the  real  estate  so 
conveyed  was  £140,000. 

The  commissioners  were  of  opinion  that  the 
deed  was  "  a  conveyance  or  transfer  on  sale  *'  within 
the  meaning  of  the  schedule  to  the  Stamp  Act,  1870, 
and  that  it  was  chargeable  with  a  duty  of  £700 
at  least,  being  the  ad  valorem  duty  of  58.  for  every 
£50  on  the  said  sum  of  £140,000,  and  also,  by  refer- 
ence to  section  8  of  the  Act  and  the  schedule,  with  a 
duty  of  10s.  in  respect  of  the  other  matter  contained 
in  the  deed. 

The  Divisional  Court  differed.  Wright,  J.,  held 
that  the  deed  was  a  conveyance  or  transfer  on  sale, 
and  so  chargeable  with  the  ad  valorem  duty  assessed 
by  the  commissioners.  Cave,  J.,  being  of  the  contrary 
opinion.  Wright,  J.,  as  the  jimior  judge,  withdrew 
his  judgment,  and  the  appeal  of  the  company  was 
allowed.  The  Commissioners  of  Inland  Bevenue 
appealed. 

Sir  C.  Euasdl,  A.O.,  Sir  J.  Bighy,  S,G.,  and  Danck- 
werUf  for  the  appellants. — ^The  only  point  here  is 
whether  a  transfer  and  a  conveyance  on  sale  are  the 
same  in  the  Stamp  Act,  1870.  We  say  that  they  are, 
and  that  the  assessment  of  the  deed  by  the  commis- 
sioners was  correct :  PreacoU  dt  Co,  v.  Bank  of  Eng- 
landy  38  SOLICITORS'  Journal,  97;  Great  Western 
Bailway  Co.  v.  Commissioners  of  Inland  Bevenue, 
aTiUy  p.  211.  Cave,  J.,  is  careful  in  his  judgment 
not  to  say  what  this  psrticular  transaction  is.  It  is 
not  a  mortgage  or  a  gift.  [Smith,  L.  J. — The  agpree- 
ment  was  made  between  the  partners  themselves. 
That  is  the  key-note  of  the  judgment.]  Yes,  but 
there  was  a  new  creation  for  a  consideration,  and  the 
ratification  by  the  company  would  be  the  act  of  the 
company.  There  was  an  agreement  to  turn  the 
partner^p  into  a  company,  and  from  the  date  of 
that  agreement  the  founders  were  trustees  for  the  new 
company,  but  then  there  was  also  a  transfer.  The 
whole  syst^n  as  to  stamps  is  a  more  or  less  artificial 
one.  According  to  the  cases,  if  a  business  is  left  to 
A.  B.,  so  long  as  he  carries  it  on,  with  a  ^t  over 
when  he  ceases  to  do  so,  tiiat  gift  takes  effect  if  a 
company  is  formed  of  which  A.  B.  is  a  director.  In 
FrescoU  &  Co.  v.  Bank  of  England  tiie  Court  of  Appeal 
decided  that  several  companies  which  had  amal- 
ffamaced  had  by  such  amalgamation  lost  rights  that 
had  belonged  to  them  by  statute  when  they  were 
separate  entities.  [Kay,  L.J. — Suppose  the  con- 
siaeration  had  been  anything  else  out  shares  and 
debenture  stock.  Could  tiiere  be  any  doubt  as  to  the 
transaction  being  a  saleF]  We  thmk  not.  [Their 
lordships  then  called  upon  counsel  for  the  respond- 
ents.] 


Finlay,  Q.C.,  and  Kirly,  for  the  respondents— 
Tbis  is  not  a  sale.  The  words  "  conveyance  on  sale" 
refer  only  to  the  giving  effSdct  to  or  the  carrying  out 
of  a  sale.  This  case  comes  under  section  78,  whidL 
imposes  a  10s.  stamp  on  conveyances  not  otherwin 
described  in  the  Act.  A  sale  cannot  take  place 
without  two  bodies  capable  of  contracting.  Tbib 
corporation  could  not  sell  or  bargain  except  ihroagfa 
the  instrumentality  of  the  persons  forming  it, 
and  those  persons  were  absolutely  identical  wiUi 
the  membe^  of  the  partnership.  The  oontnct 
was  between  the  several  partners  themsdyes, 
and  there  was  in  effect  no  sale.  There  could 
not  be  anything  in  the  nature  of  a  bargain  or  agree- 
ment under  the  circumstances,  and  a  sale  necessitate 
an  agreement.  Not  pnly  must  there  be  two  bodies  of 
persons  capable  of  barg^aining  before  the  conveyance 
18  made,  but  there  must  also  be  two  properties,  either 
money  or  some  other  property  on  the  one  side  and 
something  to  be  given  on  the  other.  The  oompaoy 
had  agr<^  to  pay  nothing  except  the  shares  and 
debentures,  which  had  absolutely  no  value  unless  and 
until  the  company  ^ot  a  conveyance  of  the  land  azul 
other  property  of  tiie  firm.  The  only  obligation  od 
the  company  was  to  give  back  to  the  vendors  in  a 
different  form  what  belonged  to  them.  The  company 
is  a  mere  piece  of  machinery  in  a  transaction  which  is 
a  rearrangement  of  ownership.  [Kay,  L.J.— The 
very  same  argument  was  discussed  in  the  case  d 
The  Oreat  Western  BaUtuay  Co.  v.  The  Commimonm 
of  Inland  Bevenvs.'\  It  makes  a  difference  if  there  is 
an  existing  company  with  shares  of  value.  That  was 
a  question  of  amalgamation,  and  the  ratio  decidendi 
VHS  that  the  railway  company  had  something  to  psit 
with  and  something  to  get.  In  the  present  case  the 
same  property  comes  back  in  another  form,  the  de- 
ment of  consideration  is  wanting,  and  the  tran8actio& 
is  exactly  similar  to  a  conveyance  of  property  to 
trustees  to  be  divided  among  the  benefidanes,  who  are 
here  the  partners. 

Frank  Evans  held  a  watching  brief  for  certain  otiier 
companies  which  were  in  a  similar  position. 

LnmiiET,  L.J. — With  great  deference  to  Cave,  J., 
I  confess  I  cannot  see  the  difficulty  in  this  case. 
First  of  all  I  take  the  sections  in  the  Act  of  Parlia- 
ment relating  to  this  matter.  It  is  the  Stamp  Ad, 
1870,  the  de^  having  been  executed  before  the  com- 
mencement of  the  Stamp  Act,  1891.  I  pass  over  sec- 
tion 10  and  others  which  relate  to  the  oonsidenlio&, 
and  I  come  to  sections  70  and  71.  Section  70  itmi 
thus :  '*  The  term  '  conveyance  on  sale '  inclodei 
every  instrument  and  every  decree  or  order  of  any 
court  or  of  any  commissioners  whereby  any  property 
upon  t^e  sale  thereof  is  legally  or  equitably  tnm- 
f erred  to  or  vested  in  the  purchaser,  or  any  otiw 
person  on  his  behalf  or  by  his  direction."  Semm  71 
(1)  is  very  important :  **  Where  the  oonsideratkn  & 
any  part  of  the  consideration  for  a  conveyance  on  ssfe 
consists  of  any  stock  or  marketable  security,  soch 
conveyance  is  to  be  charged  with  ad  valorem  dutym 
respect  of  the  value  of  such  stock  or  security."  Thi 
importance  of  that  section,  to  my  mind,  is  this,  that 
it  shows  that  there  may  be  a  conveyance  on  ssk 
although  the  consideration  is  not  cash  or  money.  It 
may  include  stock  or  consist  of  stock  or  marWable 
securities.  '*  Stock"  and  **  marketable  secoiity" 
will  be  found  defined  in  section  2.  Then  section  7S 
imposes  a  stamp  of  10s.  on  conveyances  not  otbenriv 
charged,  and  when  we  look  at  the  schedule  we  » 
what  the  stamps  are  that  are  imposed  upon  ooftTcy* 
ances.  First,  we  have  *' conveyance  or  traasis. 
whether  on  ssle  or  otherwise,"  of  certain  stodn  and 
debentures.  It  does  not  come  within  that  besd. 
Then  we  have  '*  conveyance  or  transfer  on  sale  of  aoj 
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propertj."  Then  oomes  the  tariff,  where  the  amount 
(ff  Tahie  of  the  consideration  for  the  sale  does  not 
exceed  £5,  &c.  That  fits  in  with  sections  70  and  71. 
Then  we  come  to  **  conveyance  or  transfer  by  way  of 
Mcority  of  any  property  or  of  any  security,"  and  last 
we  have  "  conyeyance  or  transfer  of  any  kind  not 
hereinbefore  described."  We  have  to  say  under 
which  of  these  heads  the  particular  deed,  which  I 
will  refer  to  presently,  comes.  It  certainly  does  not 
oome  under  the  first.  It  is  said  to  come  under  **  con- 
TejtDce  or  transfer  on  sale."  It  certainly  does  not 
come  under  •*  conyeyance  or  transfer  by  way  of 
Kcoiity  of  any  property."  The  altematiye  is  be- 
tween "  conyeyance  or  transfer  on  sale  "  and  "  con- 
Teyanoe  or  transfer  of  any  kind  not  hereinbefore 
deflcrihed."  Let  us  look  at  the  document.  The  docu- 
ment is  an  indenture  made  between  eight  gentlemen 
of  the  first  eight  parts  and  John  foster  &  Son 
("hereinafter  called  the  company")  of  the  ninth 
part. 

Pausing  there  for  one  moment,  although  the  first 
eight  pazties  were  members,  and  the  only  members  I 
bdieve,  of  John  Foster  &  Son  (Limited),  yet  they  are 
not  John  Foster  &  Son  (Limitoi),  for  it  is  a  colora- 
tion. We  haye  here  two  narties,  one  party  consisting 
of  wreral  indxyiduals,  and  the  other  party  consisting 
of  a  corporation.  Whether  the  indiyiduals  are  or  are 
not  the  members  or  the  only  members  of  the  corpora- 
tion does  not  matter,  for  the  corporation  is  a  totally 
different  thing  from  them  in  any  capacity  you  choose 
to  assign  to  them,  except  a  corporate  one. 

What  is  the  deed?  [His  lordship  referred  to  the 
prorinons  in  the  deed,  and  continued :— ]  The  deed 
18  certainly  a  conyeyance  of  property.  That  is  ob- 
Tions.  In  order  to  amount  to  a  conyeyance  of  pro- 
perty there  must  be  a  person  conyeying  and  a  person 
takmg,  and  you  haye  such  here.  The  persons  con- 
veying are  the  eight  persons  named  in  the  first  eight 
parts,  and  the  person  taking  is  the  corporation  named 
m  the  ninth  piut.  What  is  the  oonsideration  ?  The 
oooaidention  for  the  transfer  of  tibis  property  is,  I 
agne,  not  money,  but  it  is  stocks  and  securities, 
which,  for  this  purpose,  are  to  be  regarded  as  equiva- 
lent to  money  oy  reason  of  section  71  of  the  Act  to 
which  I  haye  already  alluded.  Then,  what  haye  we 
got?  To  sum  it  up  shortly  the  deed  is  a  conyeyance 
of  property  from  one  person  to  another  for  mon^,  or 
what  is  equiyalent  to  money,  for  i^e  purposes  of  the 
stamp  duties.  What  is  it  except  a  conyeyance  on  a 
sale?  What  else  can  you  call  It  ?  It  certunly  is  not 
a  gift ;  it  is  not  an  exoiange ;  it  is  not  a  partition  ;  it 
is  not  a  mortgage.  I  do  not  know  what  it  is  unless 
it  is  a  conyeyance  on  sale.  I  do  not  Imow  what  is 
necessary  to  constitute  a  sale,  except  a  transfer  of 
property  from  one  person  to  another  for  money,  or,  for 
the  purposes  of  the  Stamp  Act,  for  stock  or  market- 
aUe  security.  But  then  it  is  said  that  it  is  only  a 
redistribution  of  property.  In  my  opinion  it  is  cer- 
tainly not  that.  It  is  an  entire  tranter  of  property 
from  one  set  of  persons  to  another  body  altogether, 
and  whether  there  are,  as  there  may  well  be  hereafter, 
additional  persons  taking  shares  in  this  company,  is 
perfectly  immaterial. 

Then  Mr.  Finlay  says  th|tt  it  is  in  substance  nothing 
more  than  a  conyeyance  to  a  trustee  to  carry  on  the 
businsss  upon  trust  for  the  transferors.  Just  try 
that  Suppose  there  is  a  conyeyance  by  half  a  dozen 
people  transferring  their  property  to  a  trustee  upon 
trust  to  carry  on  the  business.  Can  you  in  any 
aense  of  the  word  legal  or  businesslike,  or  any 
other,  call  that  trustee  a  buyer?  There  is  no 
buying,  there  is  no  sale  to  him  at  all,  nor  is  there 
any  money  payment  made  by  him  nor  any  payment 
by  means  of  stock  or  securities  or  anything  else. 
Then  Mr.  Finlay  urged  that  these  shares  wiU  have 


no  yalue  unless  the  company  sets  the  property  trans- 
ferred to  them.  That  is  possible  enough ;  that  is  to 
say,  that  the  shares  in  the  company  would  be  of  no 
yalue  unless  the  company  had  assets.  Of  course  that 
would  be  so.  But  that  does  not  affect  the  question 
whether  this  is  a  sale  or  a  conveyance  or  not. 

I  think  myself  that  Cave,  J.,  has  attached  too 
little  importance  to  the  fact  that  you  hare  here  a 
distinct  seller  and  a  distinct  buyer,  and  that,  in  point 
of  law,  it  is  immaterial  that*  at  present  the  buyer  is 
a  corporation  which  consists  only  of  the  persons  and 
firm  who  were  the  vendors.  I  think  the  case  is 
reasonably  plain,  and  the  appeal  must  be  allowed. 

Ejly,  L.J. — I  am  of  the  same  opinion.  With  all 
deference  to  Cave,  J.,  it  seems  to  me  impossible  to 
hold  that  this  transfer  is  anything  else  than  a 
conyeyance  on  sale.  As  pointed  out  m  the  statute, 
the  consideration  may  be  money  or  money's  worth. 
Money's  worth  is  certainly  sufficiently  expressed  by  a 
number  of  shares  and  debentures  of  an  existing  cor- 
poration, which,  in  effect,  constituted  the  considera- 
tion for  the  transfer  in  this  case. 

Now,  that  there  was  a  conveyance  in  beyond  all 

Suestion.  The  persons  who  are  liamed  as  vendors  in 
tie  deed  have  divested  themselyes  of  all  property  in 
the  subject  of  t^at  conveyance,  and  all  that  property 
is  vested  in  an  entirely  independent  and  separate 
body — namely,  a  corporation.  Suppose  that  the  cor- 
poration had  consisted  of  altogether  different  persons, 
no  one  would  for  a  moment  doubt  that  this  was  a 
conveyance  on  sale.  Suppose  that  there  had  been  one 
person  in  it  different ;  there  is  nothing  I  have  heard 
m  the  arfi^ment  which  induces  me  to  suppose  that 
even  in  tnat  case  it  could  have  been  doubtea  that  this 
was  a  conyeyance  on  sale.  The  argument,  as  I  under- 
stand it,  is  this :  The  individual  corporators  who 
composed  that  corporation  in  fact  wer^  the  very* 
identical  persons  who  were  conveying  this  property 
to  the  corporation,  and  the  corporation  had  no  other 
property  except  this  which  it  took  under  the  convey* 
ance,  and  accordingly  the  only  value  ot  the  shares 
and  debentures  was  derived  from  this  very  property 
which  the  individual  corporators  were  conveying  to 
the  corporation,  and  accordingly  they  either  got  no 
consideration  for  that  which  they  conyeyed  other 
than  part  of  the  property  actually  conveyed,  or  they 
got  no  consideration  at  all.  I  do  not  follow  that 
arg^ument  in  the  least.  I  think  it  is  a  fallacy  from 
beginning  to  end.  In  the  first  place,  the  shares  and 
debentures  of  a  corporation  are  not  the  same  thing 
as  the  property  which  that  corporation  owns.  Tou 
may  say  in  one  sense  that  the  property  is  a  security 
for  the  value  of  those  shares.  The  value  of  those 
shares  in  the  market,  which  are  immediately  trans- 
ferable, may  depend  upon  the  sufficiency  and  amount 
of  the  property  the  corporation  possesses  and  its 
chance  of  carrymg  on  a  profitable  business ;  but  to 
say  that  the  shares  and  debentures  are  the  same  thing 
as  the  property  of  the  corporation  seems  to  me  to  be 
a  completo  confusion  of  terms.  Suppose  the  case 
which  I  put  during  the  argument,  and  which  seemed 
to  destroy  that  put  of  the  argument  altogether,  of 
a  sale  of  real  estate,  the  whole  of  the  purchase- 
money  not  to  be  paid  at  once  in  cash,  but  to  be 
secured  on  mortgage  of  that  real  estate,  and,  if  you 
like,  in  order  to  make  the  analogy  perfect,  suppose 
the  buyer  to  have  no  other  property  exoept  the  pro- 
perty so  sold,  would  it  be  less  a  sale  for  that  reason  ? 
Still,  the  consideration  given  would  be  a  certain 
amount  of  cash  which  would  be  left  upon  the  se* 
curity  of  the  estate ;  but  I  have  never  yet  heard  that 
because  the  whole  of  the  purchase-money  upon  a  sale 
of  real  estate  was  left  on  mortgage  of  tbe  estate, 
for  that  reason  it  ceased  to  be  or  was  preye&tea 
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from  being  a  sale.  That  is  really  what  the  argument 
in  this  case  comes  to. 

I  confess  I  am  unable  to  agree  with  that  argument. 
Nothing  else  was  suggested  which  should  prevent 
this  transaction  being  a  sale,  and  it  seems  to  me 
clearly  to  come  under  the  words  of  the  statute,  a 
" conveyance  on  sale"  for  a  consideration,  which,  if 
not  money,  at  least  is  money's  worth.  Therefore, 
with  all  deference  to  Cave,  J.,  I  think  his  decision 
must  be  reversed,  and  the  appeal  allowed. 

A.  L.  Smith,  L.J. — The  question  in  this  case  is 
whether  the  instrument  of  the  27th  of  November, 
1891,  is  a  "conveyance  or  transfer  on  sale"  of  any 
property  mentioned  under  that  heading  in  the  schdule 
to  the  Stamp  Act,  1870.  Now,  I  must  refer  to  sec- 
tions 70  and  71  of  that  Act  in  order  to  find  out  what 
is  or  is  not  a  conveyance  or  transfer  on  sale  of  any 
property  under  that  heading.  Beading  these  two 
sections  together  it  seems  to  me  that  the  term  **  con- 
veyance on  sale"  includes  every  instrument  whereby 
any  property  upon  the  sale  thereof  is  **  transferred 
to  or  vested  in  the  purchaser  "  in  consideration  of  any 
stock  or  marketable  security.  That  is  a  definition. 
First  of  all,  is  this  an  instrument  whereby  any  pro- 
perty is  transferred  to  or  vested  in  the  purchaser  r  I 
say  yes.  It  is  an  instrument  by  which  the  property, 
the  actual  land  of  the  vendors  and  the  trade-marks  of 
the  vendors  are  transferred  to  a  company  limited.  I  do 
not  think  that  is  disputed,  and  it  does  not  appear  to 
me  to  be  disputed  so  far,  in  the  judgment  of  Cave,  J. 
But  the  learned  judge  says  it  is  not  an  instrument 
whereby  any  property  upon  a  sale  thereof  has  been 
transferred.  The  real  pith  of  Cave,  J.*8  judgment  is 
that  the  vendors  and  vendees  are  the  same  persons,  that 
the  agreement  as  regards  the  sale  was  carried  out  by 
the  members  of  the  old  firm  before  any  company 
limited  came  into  existence,  and  that,  inasmuch  as 
they  are  the  same  persons  now  as  then,  there  is  no 
sale  at  all,  and  therefore  there  is  no  instrument 
whereby  any  property  upon  a  sale  thereof  is  trans- 
ferred. I  must  say  I  differ  with  my  brother  Cave. 
It  seems  to  me  that  the  limited  company  are  not  the 
same  persons  as  the  eight  members  of  the  old  firm. 
They  are  different  altogether.  It  was  put  in  argu- 
ment and  was  admitted  by  Mr.  Finlay — though  he 
entirely  took  away  the  ground  from  under  my  brother 
Cave's  feet  when  he  did  so — that  the  limited  com- 
pany could  have  maintained  a  suit  for  specific  per- 
formance against  the  old  partners.  You  have  only 
got  to  apply  that  test  to  the  case  to  show  that  they 
are  not  the  same  persons.  It  is  here  that  I  dis- 
agree with  Cave,  J.  Then  Mr.  Finlay  said  that  there 
was  no  conveyance  on  sale.  If  you  read  the  two 
sections  together  section  70  says  the  term  "  conveyance 
on  sale"  includes  every  instrument  whereby  any  pro- 
perty upon  the  sale  thereof  is  transferred  to  or  vested 
in  the  purchaser,  and  section  71  says  that  it  may  be 
in  consideration  of  any  stock  or  marketable  security. 
Mr.  Finlay  said  there  was  no  consideration  at  all. 
There  I  cannot  follow  him.  Land  and  trade-marks 
are  transferred  by  this  instrument  from  eight  gentle- 
men, who  were  the  old  firm,  to  the  limited  company 
in  consideration  of  what  P  In  consideration  of  stock 
or  marketable  securities,  which  imdoubtedly  are  not 
the  same  thing  as  the  land  and  the  trade-marks  them- 
selves, although  they  may  be  charged  upon  the  land 
and  the  trade-marks  which  are  conveyed.  It  seems  to 
me  it  is  imtrue  to  say  that  in  this  transaction  there 
was  no  consideration  passing  from  the  vendee  to  the 
vendors,  because  there  was.  Although  charged  upon 
the  land  and  the  trade-marks,  the  consideration  comes 
within  the  very  terms  of  section  71  itself — '*  any  stock 
or  marketable  security."  For  these  reasons  I  prefer 
the  iudgment  of  ray  brother  Wright  to  that  of  my 
brotae^cOftye. 


DanchwerU, — We  ask  for  costs.  The  Stamp  Act, 
1870,  says  (section  19)  that  tiie  court  shall  order  tiie 
costs  to  be  paid  by  the  person  who  appeals  against 
the  assessment  of  the  commissioners  if  they  are  right. 
The  same  section  also  provides  that  the  court  siudl 
assess  the  duty  chargeable,  and  we  ask  your  lordships 
technically  to  assess  it  at  the  amount  stated  in  the 
case. 

LiNDLEY,  L.J.— Then  let  us  assess  it.  There  is  & 
difficulty  in  getting  at  the  exact  pounds,  shillings, 
and  penoe.  The  Act  says  (section  12)  that  it  must  be 
oalcidated  upon  the  value  of  the  stock  or  secun- 
ties  in  a  case  like  this.  I  should  think,  mysdf,  that 
the  commissioners  have  taken  a  fair,  businesslike,  and 
somewhat  lenient  view  of  the  matter.  I  do  not 
suppose  anybody  will  quarrel  with  the  value  taken. 
We  therefore  assess  the  duty  at  £700  in  addition  to 
the  10s.  stamp,  and  we  give  you  the  costs  both  here 
and  below. 

Appeal  (dlowed. 

Solicitor  for  the  appellants,  Solicitor  of  Iitli»d 
Reventie. 

Solicitors  for  the  respondents,  G.  F,  Hwdm, 
Matthews,  A  Co, 

Solicitors  for  the  other  companies,  Woodcsidi, 
Rylanda,  &  Foster^  for  Holden  &  Holden,  Bolton. 


Dec  7-9, 19. 


From  Chan.  Div. 

(Lindley,  A.  L.  Smith,  | 

and  Davey,  L.JJ.) 

Martin  v.  Price,  (a.) 

Injunction  or  damages — Jurisdiction — Discretion—Lord 

Cairns'   Act  (21   <fe   22    Vict.  c.  27),  «.  2'-Lighi- 

Ancient  lights — Obstruction, 

When  it  has  been  found  as  facts  that  lights  in  ihg 
2)lmntiff*s  premises  are  ancient  lights,  and  that  when 
oA^tion  brought  the  plaintiff's  right  of  access  of  light  had 
already  been,  and  was  threatened  to  be  still  furtherj  in- 
fringed to  a  substantial  extent  by  the  defendant^  the 
plaintiff  is  entitled,  in  the  absence  of  special  drcumstanm, 
such  as  laches  or  acquiescence  on  his  part,  to  o»  iiyVftC' 
tion  to  restrain  such  threatened  infringement ;  and  it « 
not  within  the  discretion  of  the  court  to  award  damagrs 
instead  of  an  injunction  in  respect  of  such  threatened  ta- 
fringement. 

Quaere,  whether,  nottvithstanding  Lord  Cairns'  Ad, 
the  court  has  jurisdiction  to  au^rd  damages  in  lieu  of  a» 
injunction  in  respect  of  an  injury  not  yet  oommitteiy 
but  only  threatened, 

Dreyfus  v,  Peruvian  Guano  Co.,  43  Ch,  D,  316.  ^ 
IF.  i2.  Dig,  63,  and  Holland  v,  Worley,  32  W,  B.  7«, 
26  Ch.  D.  578,  discussed. 

Decision  o/Kekewich,  J.,  reversed. 

Appeal  by  the  plaintiff  from  the  deounon  of 
Kekewich,  J. 

The  plaintiff  was  the  lessee  of  certain  pr^nistf  in 
Temple-street,  Birmingham,  under  a  lease  which 
would  expire  in  1922  ;  and  the  defendant  was  le^Be 
of  premises  situated  on  the  opposite  side  of  the  street, 
and  belonging  to  the  same  freeholder. 

The  premises  of  which  the  plaintiff  was  lessee  ooa- 
sisted  of  three  adjoining  buildings,  which  wm  iw* 
occupied  by  the  plaintiff,  but  were  sublet  by  him  w 
various  tenants.  The  height  of  the  buildmgs^ 
about    40    feet.     The    defendant's  premises,  wfcici 

(a.)  Eeported  by  M.  J.  Blake.  E«q..  Barrister-it- 
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Mabtin  V,  Pkice. 
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were  held  on  a  similar  lease  to  those  of  plaintiff, 
consisted  also  of  three  buildings,  the  average  height 
of  which  was  37  feet  above  the  street  levd. 

In  August,  1893,  the  plaintiff  discovered  that  the 
defendant  was  pulling  down  his  premises  for  the  pur- 
pose of  rebuilding,  but  the  plaintiff  paid  no  particular 
attention  to  the  fact  until  the  6th  of  October,  when 
he  receiyed  a  letter  from  one  of  his  tenants,  in  conse- 
qnence  of  which,  on  the  7th  of  October,  he  went  and 
inspected  the  whole  of  the  premises,  and  found  that 
the  defendant  had  already  carried  up  one  of  his  new 
buildings  (the  one  furthest  down  the  street)  some 
25  feet  higher  than  the  height  of  the  old 
building.  At  the  date  of  the  issue  of  the  writ  in 
the  action  (the  10th  of  October)  part  of  the  front 
wall  of  the  defendant's  new  building,  having  a 
frontage  of  27  feet,  had  been  erected  to  a  height  of 
24j  feet  higher  than  the  old  building,  but  no  other 
part  of  the  new  building  had  been  carried  up  higher 
than  the  height  of  the  old  building,  viz.,  37  feet 
above  the  street  level. 

On  tiie  10th  of  October,  1893,  the  plaintiff  issued 
his  writ  in  this  action,  claiming  an  injunction  to 
restrain  the  defendant  from  building  higher  than  the 
height  of  the  old  building,  and  to  comx>el  the 
defendant  to  puU  down  so  much  of  the  new  building 
as  was  higher  already;  the  writ  also  claimed 
damages. 

On  tiie  27th  of  October,  1893,  a  motion  for  an 
injunction,  which  was  by  consent  treated  as  the  trial  of 
the  action,  was  heard  before  Kekewich,  J. ,  and  evidence 
was  taken  oraUy  thereat. 

The  learned  judge  found,  as  facts  upon  the  evidence, 
that  certain  windows  in  the  plaintiff's  premises  were 
andent  lights,  that  the  plaintiff's  ancient  lights  had 
been  already  obstructed  to  a  substantial  extent  by 
that  part  of  the  defendant's  new  building  which 
had  already  been  carried  2^  feet  higher  than  the 
defendant's  old  building,  and  would  be  still  further 
obstructed  if  the  defendant  were  to  carry  his  new 
buildings  to  the  height  indicated  in  his  plans,  viz.,  a 
height  varying  from  62  feet  to  66  feet  above  the  street 
levd.  None  of  the  plaintiff's  yearly  tenants  had 
given  notice  to  terminate  their  tenancies  in  conse- 
quence of  the  diminution  of  light ;  and  the  plaintiff, 
on  the  hearing  of  the  motion  before  Kekewich,  J., 
adduced  no  evidence  to  show  that  the  letting  or 
selling  value  of  his  property  would  be  thereby  inter- 
fered with,  while  the  defendant  adduced  evidence  to 
the  contrary  effect. 

Upon  consideration  of  all  the  above-mentioned 
facts,  Kekewich,  J.,  held  that  the  case  fell  within 
that  class  of  cases  in  which  the  court  might  and 
should,  in  the  exercise  of  its  discretion,  award 
damages  instead  of  an  injunction ;  and  he  accordingly 
refused  to  grant  an  injunction,  and  awarded  the 
plaintiff  the  sum  of  £120  **  for  liquidated  damages 
and  compensation  for  actual  and  possible  interference 
with  the  ancient  lights  of  the  plaintiff  according  to 
tiie  present  building  plans  of  uie  defendant " ;  tod 
farther  directed  the  defendant  to  pay  the  costs  of  the 
action. 
The  plaintiff  appealed. 

Warmington,  Q.C,^  Benshaw,  Q,C.,  and  Middem,  for 
the  appellant. — ^The  appellant  is  entitled  to  an  in- 
junction. The  judge  below  found  that  there  has  been 
and  will  be  a  substantial  interference  with  the  appel- 
lant's right  of  access  of  light,  and  the  appropriate 
remedy  for  the  protection  of  that  right)  at  least  so  far 
as  regards  threatened  infringement,  is  by  injunction : 
AynSey  v.  Gl<yv€r,  23  W.  E.  147,  457.  L.  R.  18  Eq. 
544,  L.  B.  10  Ch.  App.  283 ;  Oreenwood  v.  Homaey,  33 
W.B.163,33Ch.  D.  471;  unless  the  appellant  has  by 
lacfiea  disentitled  himself  to  an  injunction :  National 


Provincial  Plate  Olass  Insurance  (fo.  v.  Prudential 
Assurance  Co,,  26  W.  B.  26,  6  Ch.  D.  757.  Apart  from 
Lord  Cairns'  Act  (21  &  22  Vict.  o.  27),  s.  2,  this  is 
a  {)roper  case  for  an  injunction,  at  least  so  far  as  the 
buildmgs  not  yet  erected :  Yates  v.  Jack,  14  W.  B.  618, 
L.  R.  1  Ch.  App.  295.  [Davby,  L.J.— Damages 
under  Lord  Cairns*  Act  are  not  confined  to  damages  at 
common  law,  because  at  common  law  when  you  would 
only  get  nominal  damages,  under  Lord  Cairns'  Act 
damages  might  be  given  in  the  sense  of  compensation. 
LiNDLEY,  L.J. — At  common  law  before  Lord  Cairns* 
Act  it  was  necessary  to  bring  a  succession  of  actions 
each  time  any  addition  was  made  to  the  building 
complained  of.  In  equity  an  injunction  was  accord- 
ingly allowed  to  stop  prospective  injury ;  and  then 
Lord  Cairns'  Act  was  intended  to  empower  the 
courts  of  equity  to  grant  damages  either  together 
with  or  in  lieu  of  an  injunction.]  Lord  Cairns' 
Act  was  discussed  in  Dreyfus  v,  Peruvian  Ouano 
Co.,  43  Ch.  D.  316.  KreM  v.  BurreU,  27  W.  B. 
234,  805,  7  Ch.  D.  551,  11  Ch.  D.  146,  shows 
that  where  a  plaintiff  has  established  his  right 
to  an  injunction  the  court  has  no  power  under  Lord 
Cairns'  Act  to  oblige  him  to  accept  damages  in  lieu 
of  the  injunction.  It  is  true  that  a  court  of  equity 
will  not  grant  a  mandatory  injunction  except  under 
special  circumstances,  but  will  grant  damages  instead: 
Stanley  of  Alderley  v.  Earl  Shrewsbury,  23  W.  B.  678, 
L.  B.  19  Eq.  616 ;  HackeU  v.  Baiss,  L.  B.  20  Eq.  494, 
24  W.  B.  Dig.  95 ;  City  of  London  Breivery  Co.  v. 
Tennant,  22  W.  B.  172,  L.  B.  9  Ch.  Ap^.  212;  but 
that  does  not  prove  that  the  court  has  jurisdiction 
to  award  damages  instead  of  anon-mandatory  injunc- 
tion where  the  right  to  a  non-mandatory  injunction 
exists.  The  only  case  which  goes  that  length  is  Hol^ 
land  V.  Worley,  32  W.  B.  749,  26  Ch.  D.  578 ;  that 
was  a  decision  of  Pearson,  J.,  and  can  be  reviewed 
in  the  Court  of  Appeal ;  it  was  distinguished  in 
Oreenwood  v.  Homsey  and  Dicker  v.  Popham,  63 
L.  T.  N.  S.  379.  39  W.  B.  Dig.  Ill;  and  has  not 
commanded  the  approbation  of  the  profession  {per 
Kekewich,  J.,  in  National  Telephone  Co.  v.  BcHcer^ 
[1893]  2  Ch.,  at  p.  196,  41  W.  B.  Dig.  265).  The 
appellant  is  entitled  to  an  injunction  to  protect  his 
ri^ts  as  they  stood  at  the  date  of  the  issue  of  the 
writ. 

They  also  referred  to  Sayers  v.  Collyer,  33  W.  E. 
91,  28  Ch.  D.  103,  as  to  the  effect  of  Lord  Cairns' 
Act;  and  to  Goodson  v.  Richardson,  22  W.  B.  337, 
L.  B.  9  Ch.  App.  221,  and  ScoU  v.  Pape,  34  W.  B. 
465,  31  Ch.  D.  554,  as  to  the  right  to  an  mjunction. 

Jelf,  Q.C.,  and  Ingpen,  contra. — If  there  be  any 
jurisdiction  to  grant  damages  instead  of  an  injunctioni 
then  it  was  a  matter  of  judicial  discretion,  as  the 
judge  below  had  at  least  some  evidence  on  which  he 
might  have  found  that  damages  were  the  proper 
remedy  instead  of  an  injunction,  and  he  has  so  found. 
This  court  ought  not  to  interfere  with  the  exerdse  of 
judicial  discretion  by  the  judge  below :  Oclding  v. 
Wharton  Salt  Works  Co.,  24  W.  B.  423,  1  Q.  B.  D. 
374.  There  is  no  authority  for  the  distinction 
drawn  bv  the  appellant  between  mandatory  and 
non-mandatory  injunctions.  p[inn)LEY,  L.J. —The 
appellstnt  says  that  the  cases  show  that  Ix)rd 
C^ims'  Act  ought  not  to  be  construed  so  as  to 
be  made  the  m^um  of  doing  an  injustice.]  There 
is  nothing  in  that  statute  or  in  the  cases  to  con- 
fine the  discretion  of  the  court  to  cases  of  manda- 
tory injunctions ;  Holland  v.  Worley,  on  the  contrary, 
shows  that  it  is  not  so  limited,  and  that  case  has 
never  been  overruled.  It  will  be  a  serious  injury  to 
the  defendant  to  have  his  new  building  stopped  at 
its  present  height ;  the  new  building  cannot  be  used 
as  it  stands  at  present,  and  if  an  injunction  is  granted 
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the  defendant  will  in  effect  be  driven  to  pull  down  what 
he  has  already  bailt ;  that  is  a  matter  which  ought 
to  be  considered :  Smith  v.  Smith,  23  W.  E.  771,  L.  E. 
20  Eq.,  at  p.  605 ;  National  Provincial  Plate  Glass  Insur- 
ance Co.  V.  Prudential  Assurance  Co,  There  was  no  evi- 
dence adduced  by  the  plaintiff  to  show  that  the  sell- 
ing or  letting  value  of  his  leasehold  interest  was 
depreciated ;  the  plaintiff  is  not  in  occupation  of  the 
premises  himself,  and  his  tenants  made  no  complaint 
of  their  own  accord ;  there  was  evidence  adduced  by 
the  defendant  to  show  that  there  was  no  material 
diminution  of  light,  or  of  comfortable  occupation  of 
the  plaintiff's  premises.  [Davey,  L.J. — If  that  be 
so,  then  Kekewich,  J.,  was  wrong  in  giving  the  plain- 
tiff damages,  and  you  ought  to  be  the  appellant.] 
At  all  events,  the  comfortable  occupation  of  the  plain- 
tiff's premises  was  not  so  intenered  with  as  to 
diminish  the  value  of  the  plaintiff's  premises. 

Renshaw,  Q.C,  in  reply. — Whether  a  mandatory 
injunction  ought  to  be  granted  or  not  does  not 
necessarily  depend  on  the  circumstances  as  they 
existed  at  the  time  of  the  issue  of  the  writ :  Lawrence 
V.  Horton,  88  W.  E.  555.  The  plaintiff  in  the  pre- 
sent case  was  guilty  of  no  delay,  and  there  is  nothing 
to  prevent  him  getting  a  mandatory  injunction  as  to 
what  was  done  after  the  issue  of  the  writ. 

Cur,  adv,  vult, 

Dec.  19.-— The  judgment  of  the  Cotjbt  (Lindlby, 
A.  L.  Smith,  and  Dayet,  L.JJ.)  was  delivered  liy 

Lindlby,  L.J. — [The  Lord  Justice  stated  the  facts 
and  the  decision  of  Kekewich,  J.,  and  proceeded : — ] 
The  plaintiff  has  appealed  from  that  decision  upon 
the  ground  that  he  is  entitled  to  an  injunction,  and 
that  the  learned  judge  had  no  jurisdiction  to  award 
damages  in  lieu  of  an  injunction  in  respect  of  that 
part  of  the  defendant's  house  which  was  not  yet 
higher  than  the  old  building  which  the  defendant  had 
pulled  down.  The  plaintm  also  complains  that  the 
learned  judge  had  no  sufficient  materials  for 
estimating  the  amount  of  damages,  no  evidence 
having  been  adduced  by  the  plaintiff  on  that  point, 
he  wantinff  an  injimction  and  not  damages.  The 
defendant  has  given  no  cross-notice  of  appe^,  but  he 
has  contended  tiiat  the  learned  judge  had  jurisdiction 
to  do  what  he  did ;  that  whether  an  injunction  should 
be  granted  or  damages  be  awarded  was  a  matter  for 
the  discretion  of  the  judge,  and  that  even  if  an 
appeal  from  the  exercise  of  such  discretion  will  lie, 
there  are  no  grounds  which  will  justify  the  Court  of 
Appeal  in  interfering  with  its  exercise  in  this 
particular  case.  The  defendant,  moreover,  contended 
that  the  interference  with  the  plaintiff's  lights  was, 
and  would  be,  so  small  that  tne  damage  awarded 
were  extremely  liberal,  if  not  extravagant. 

The  question  whether  the  court  h^  jurisdiction  to 
award  damages  by  way  of  compensation  for  an  injury 
not  yet  committed  but  only  threatened  and  intendea 
is  by  no  means  free  from  difficulty.  On  the  one  hand, 
the  Court  of  Appeal,  in  Dreyfus  v.  Peruvian  Gvano 
Co,t  expressed  a  clear  opinion  against  the  existence  of 
such  jurisdiction  (see  per  Bowen,  L.J.,  43  Ch.  D.,  at 

L333,  and  per  Fry,  J[i.J.,  at  p.  342);  on  the  other 
od,  it  has  oeen  very  commonly  assumed  (and  there 
are  several  observations  by  eminent  judges  favouring 
the  view]  that  there  is  such  a  jurisdiction ;  and  in 
Holland  v.  Worley  the  late  Pearson,  J.,  did  award 
damages  in  lieu  of  an  injunction,  which,  if  granted, 
would  have  been  simply  preventive  and  in  no  sense 
mandatory.  The  question  is  one  of  very  great 
importance,  but  we  do  not  think  it  right  to  keep  the 

Sames  waiting  whilst  we  make  up  our  minds  upon  it. 
(  there  is  no  such  juiisdiotion  the  order  appealed 


from  will  be  wrong.  Assuming  the  jurisdiction  to 
exist,  we  are  of  opinion  that  upon  the  facts  of  this 
case  the  plaintiff  was  entitied  to  an  injunction  to 
restrain  tne  defendant  from  continuing  to  build 
higher  than  the  old  house  to  the  detriment  of  the 
plaintiff^  The  learned  judge  found  as  facts  that  some 
of  .the  plaintiff's  lights  were  ancient,  and  that  they 
were  alroady  obstructed  to  a  substantial  extent  and 
would  be  still  further  obstructed.  He  found  that  the 
plaintiff  had  sustained  and  would  sustain  material 
injury  entitling  him  to  substantial  damages.  We  see 
no  reason  to  d&er  from  him  on  these  matters  of  fact. 
The  plaintiff's  legal  ri^ht  and  its  infringement  sod 
threatened  further  infrmgement  to  a  material  extsnt 
being  thus  established,  the  plaintiff  is  entitled  to  an 
injunction  according  to  the  ordinary  principles  on 
which  tiie  court  is  in  the  habit  of  acting  in  these 
cases.  There  might,  of  course,  be  cironmstanoes 
depriving  the  plaintiff  of  this  primd/ade  right,  hot 
we  can  discover  none  in  this  case.  The  order  appealed 
from,  therefore,  must  be  disch^ged  so  far  as  it 
awards  damages  only  to  the  plaintiff,  and  in  liea 
thereof  the  order  wul  be  for  an  injunction  in  the 
ordinaiY  form  to  restrain  the  defendant  from  ocmtiim- 
ing  to  build  higher  than  the  height  the  old  boildiDg 
stood  above  the  level  of  the  street,  to  the  injniy  oC 
the  plaintiff,  and  for  an  inquiry  as  to  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  boildiiigs 
already  erected  beyond  that  height,  sudh  inquiry  to  be 
conducted  before  an  official  referee,  and  the  defendant 
to  pay  such  damages,  the  costs  of  such  inquiry  to  be 
reserved  to  be  dealt  with  by  the  judge. 

The  plaintiff  having  succeeded  in  his  appeal,  ths 
defendimt  must  pay  the  costs  of  the  appeaL 

Appeal  allowed. 

Solicitors  for  the  appellant,  Sharp,  Parher,  &  Co,, 
for  Byland,  Martineau,  &  Co,,  Birmingham. 

Solicitors  for  the  respondent,  Burton,  YeaAn,  * 
Hart,  for  Edge  Sa  Ellison,  Birmingham. 


Nov.  29. 


j^tgfi  OTourt  of  gutrttce. 

Chan.  Div.  \ 
North,  J.   I 

In  re  Dbaottp. 
Field  v.  Dracup.  (a.) 

Partition  action — Sale — Beneficiaries  aUawed  to  W— 
Purchase-money  set  off—InteresL 

Beneficiaries  under  a  will,  who  were  allowed  to  bid 
in  a  partition  action  and  to  set  off  as  against  the  purchase- 
money  their  interests  under  the  wiU,  were  charged  three 
per  cent,  interest  on  the  sums  so  directed  to  be  ^  off. 

Further  consideration. 

This  was  the  further  consideration  of  a  paititioo 
action  arising  out  of  the  will  of  Samuel  Dracup,  of 
Horton,  Bradford,  Yorkshire,  machine  maker.  By 
his  will,  dated  the  22nd  of  October,  1866,  testator  gate 
and  devised  all  his  estate,  real  and  personal,  equdlj 
among  all  his  children,  and  he  appointed  his  sm 
Miles  Dracup  and  Edmund  Dracup  executors  of  hii 
will.  The  testator  died  on  the  22nd  of  October,  1S6& 
possessed  of  a  considerable  amount  of  real  estate.  For 
a  time  his  business  was  carried  on  by  his  execntors. 
who  also  managed  his  real  estate.  Dinyutes,  howefe*. 
subsequentiy  arose  among  the  benenciariet,  and  t 

(a.)  Reported  by  J.  Arthur  Phtcv.,  Ewj.,  Baczistec^ 
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partitioii  action  was  commenoed  by  one  of  the  bene- 
fidaries,  Maiia  Field. 

Under  an  order  of  the  3l8t  of  Jannary,  1893,  three 
of  the  beneficiaries,  George  Dracup,  Hannah  Fox, 
and  Sllen  Moorhoose  (who  had  been  allowed  to  bid 
at  the  sale)  were  allowed  to  set  off  balances  of  pur- 
cbase-money  owing  by  them  in  respect  of  portions  of 
the  testator's  property  which  they  had  purchased, 
against  their  shares  in  testator's  estate.  On  further 
oQOflideratum  the  question  was  raised,  inter  alia,  what 
interest  they  were  liable  to  be  charged  on  the  sums  so 
directed  to  be  set  off. 

Coma 'Hardy,  Q.C.,  and  B,  Waiaon,  for  the  plain- 
liC—The  beneficiaries  should  be  charged  four  per  cent. 
The  case  is  ooyered  by  In  re  Reee,  Bees  v.  George,  29 
W.  B.  301,  17  Ch.  D.  701 ;  Andrewee  ▼.  Ge(frge,  3 
Sim.  393. 

Swiften  Eady,  Q.C.,  and  E.  8,  Ford,  for  the 
defenduits. 

KOBIH,  J. — ^I  cannot  order  these  beneficiaries  to 
pay  interest  at  four  per  cent.  In  my  opinion  the  cases 
that  haye  been  citea  do  not  go  to  that  length.  All 
my  difficulty  here  is  to  do  what  is  just  to  aU  parties. 
A  peraon  who  has  already  put  money  into  his  pocket 
is  not  intended  to  gain  thereby ;  on  the  other  hand  he 
IB  not  intended  to  lose  so  long  as  no  other  party  is 
injnied.  I  think  he  is  liable  to  pay  the  same  mterest 
as  would  haye  been  obtained  on  the  purchase-money 
if  it  had  been  brought  into  court  and  invested  on 
Oonaols.  His  lordship  directed  that  the  purchasers 
diooid  be  charged  three  per  cent,  on  the  sums  directed 
to  he  setoff. 

Solicitors,  Bum  Jb  Berridge,  for  Watson,  Son,  A 
Smiih,  Bradford;  Johnson,  Weatherall,  ik  8turt,  for 
trade,  BObrough,  Booth,  in  Co.,  Bradford. 


In  re  Lai^banoe. 
BowKEB  V.  Austin,  (a.) 

Solicitor — Lien — Costs— Settlement. 

SoUeitors  employed  to  prepare  a  marriage  settlement 
mi  aeeompanying  documents  have  no  lien  thereon  for 
thiireosts. 

InreSnell,  25  W,  B.  823,  6  Ch,  D.  105,  an<2  In  re 
Msaon  A  Tkylor,  27  W.  B.  311,  10  Ch.  D.  729,  fol- 
fend 

In  re  Gregson,  26  Beav.  87,  8  W.  B,  Ch.  Dig.  76, 
disapproved. 

Adjourned  sommons. 

Ths  was  a  summons  taken  out  by  two  of  the 
troatees  of  the  settlement  executed  on  the  marriaffe 
of  Mr.  and  Mrs.  Lawrance  to  determine  whether  the 
tmstaes  of  the  settlement  ou«^ht  to  raise  out  of  the 
Mttleaaent  funds  and  pay  to  the  solicitors  the  costs  in 
idation  to  the  preparation  and  completion  of  the 
tetdement  and  accompanying  documents,  and  also 
whether  the  solicitors  had  any  Hen  on  the  settlement 
and  the  title  deeds  of  the  property  settled  for  such 
coata. 

The  defendants  to  the  summons  were  Messrs 
Anatm  &  Austin,  the  solicitors  in  question,  one  of 
whom  was  the  third  trustee  of  the  settlement,  the 
official  reoeiyer  of  the  estate  of  the  husband,  who  was 
ahankm^t,  and  the  wife. 

The  aolicttors  had  been  instructed  by  the  husband, 

(a.)  Beported  by  Feanois  T.  Dxtsa,  Esq.,  Barrister- 
at-Law. 


and  acted  for  all  parties.  They  had  deHvered  their 
bill  of  costs  to  the  husband,  who  had  not  paid,  and 
subsequently  became  bankrup^t.  The  settlement  and 
other  documents  were  in  their  custody. 

Benshaw,  Q.C,  and  A,  F,  Peterson,  for  the  plain- 
tiffs, cited  In  re  Snell,  25  W.  B.  823,  6  Ch.  D.  105 ; 
In  re  Mason  &  Taylor,  27  W.  B.  311,  10  Ch.  D.  729 ; 
Mac/arlane  y.  LUter,  37  Ch.  D.  88,  36  W.  B.  Big.  189 ; 
Brunton  y.  Electrical  Engineering  Corporation,  [1892] 
1  Ch.  434.  40  W.  B.  Dig.  33. 

Warmington,  Q.C,  and  J.  P.  Macdonaid,  for  the 
solicitors,  cited  In  re  Oregson,  26  Beay.  87,  8  W.  B. 
Ch.  Dig.  76. 

Kekewioh,  J. — ^The  absence  of  anyreported  decision 
on  this  point  since  In  re  Oregson  was  aeoid<4  in  1858 
shows  it  is  one  that  really  is  not  found  of  much 
practical  importance.  Whether  that  arises  from  the 
generosity  of  solicitors  or  from  another  cause,  I  do 
not  know,  but  certainly  there  is  no  case.  I  do  not 
think  it  arises  from  In  re  Oregson  having  been 
acquiesced  in.  My  own  unfamiliarity  with  the  case 
counts  for  nothing,  but  it  is  strange  it  was  not  cited 
in  In  re  Snell  or  in  In  re  Mason  <k  Taylor,  because  it 
would  certainly  have  been  in  point,  and  it  is  not 
referred  to  by  the  counsel  or  judges  who  decided 
those  cases.  It  would  be  in  point  because,  if  In  re 
Oregson  is  a  sound  decision  and  one  which  ought  to 
be  followed,  it  goes  to  this,  that  the  lien  of  a  soKoitor, 
which,  of  course,  arises  out  of  his  implied  contract 
with  his  dient,  extends,  not  only  to  the  client,  but  to 
eyery  person  claiming  under  the  dient,  whether  with 
or  witnout  valuable  consideration,  and  then,  if  that  is 
the  law.  In  re  Mason  &  Taylor  and  In  re  Sndl  ought 
to  have  been  decided  in  a  different  way,  unless, 
indeed,  we  can  infer  another  contract  from  the  con- 
duct of  the  parties.  If  you  can  do  that,  then,  of 
course.  In  re  Oregson  may  be  held  not  to  apply, 
though  it  seems  to  me  that  the  materials  for  inferring 
aaother  contract  probably  existed  there  as  well  as  in 
the  other  cases.  I  have  not  searched  all  the  books, 
but  I  think  it  will  be  found  tiiat,  though  In  re 
Oregson  is,  of  course,  cited  in  the  text-books,  as  far  as 
my  knowledge  goes,  it  is  yeiy  likely  cited  as  an 
authority  witibout  comment,  and  without  pushing  it 
as  far  as  is  now  desired,  (hi  the  other  hand,  I  have 
the  other  two  cases  dedded  on  a  sound  prindple. 
Now  how  are  the  documents  usual  on  a  marriage 
prepared  P  The  gentleman  instructs  his  solidtor  to 
prepare  the  necessary  documents,  communicating 
with  the  solicitor  of  the  lady.  According  to  the 
practice  of  the  profession  they  are  prepared  by  the 
Iady*s  solidtor  and  the  gentleman  pays  aU  the  costs. 
The  trustees  have  to  be  communicated  with.  In  one 
sense  they  are  not  the  solidtor's  clients,  because,  in 
the  absence  of  express  retainer — which  I  never  saw — 
they  would  not  be  liable  for  any  costs ;  but  they  are 
his  clients  in  the  sense  that  they  are  the  persons  who 
are  to  become  ehtitled  to  the  property  and  hold  it  on 
the  trusts  of  the  settlement,  of  which  they  must,  of 
course,  have  the  custody.  It  seems  to  me  that  thence- 
forth the  conduct  of  the  solidtor  accepting  that  duty 
raises  an  entirely  new  contract,  a  contract  that  he  will 
not  enforce  his  lien,  that  he  will  prepare  the  docu- 
ment for  the  benefit  of  the  trustees,  who  are,  in  the 
modified  sense  I  have  mentioned,  his  dients.  The 
solidtor  must  tell  his  clients  and  the  trustees  if  he 
intends  to  insist  upon  his  Uen.  I  do  not  think  that  it 
can  be  assumed  that  dther  the  instructing  client  or 
the  trustees  know  that  any  such  Hen  exists.  I  think 
the  lien  is  inconsistent  with  the  position  in  which  the 
solidtor  is.  I  understand  the  decisions  of  In  re  Snell 
and  In  re  Mason  &  Taylor  to  be  that  where  a  solidtor 
is  acting  for  the  gentleman  and  the  tmsteei,  and  the 
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marriage  settlement  is  all  done  in  one  office,  the  solici- 
tor has  a  duty  to  perform  to  two  sets  of  persons,  and  he 
must  do  his  duty  to  both.  On  behalf  of  the  trustees 
he  is  boimd  to  see  a  perfect  settlement  completed  and 
handed  over  to  the  trustees.  When  the  settlement 
becomes  the  property  of  the  trustees,  as  distinguished 
from  the  property  of  anybody  else,  I  need  not  consider. 
When  completed  they  are  entitled  to  lock  it  up.  I 
must  follow  In  re  Snell  and  In  re  Mason  &  Tayhrr. 
The  result  is  that  there  is  no  lien,  and  I  cannot  make 
the  trustees  pay  the  costs  out  of  other  people's  money. 

Solicitors,  Sumam  &  Queckett ;  Austin  &  Austin, 


^i;.^?;}  Deo.  7. 8;  Jan.  27. 

Tucker  v.  Tucker,  (a.) 

Partnership — Deposit  vnth  firm — Payment  of  interest — 
Change  in  partners — Novation— Trustees^  duty  as  to 
loan  to  firm— Trustee  Act,  1888,  «.  8. 

A  testator i  who  died  in  1870,  directed  his  trustees  to 
invest  certain  funds,  **  either  hy  placing  the  same  on 
deposit  in  the  hands  of  the  firm  of  B»  T,  &  Co,,  should 
they  he  willing  to  receive  it  at  interest^  hut,  if  not,  to 
invest  the  trust  moneys**  as  in  the  will  stated.  The 
income  of  the  fund  was  given  to  a  heneficiary  for  life, 
with  remainder  as  to  the  capital  to  her  children.  The 
fund  was  pla<:ed  on  deposit  with  the  firm,  and  stood  in 
their  hooks  in  an  account  headed  "  The  trustees  of  S,  T** 
Interest  was  paid  in  the  name  of  the  firm,  on  the  fund 
down  ^1891.  At  the  testator* s  death  the  firm  consisted 
ofH,  T,  and  the  defendant  W,  T.  H,  T,  died  in  1875. 
W,  T,  then,  and  suhsequently,  admitted  other  persons  as 
partners,  hut  the  nams  of  the  old  firm  was  retained. 
The  defendant  W,  T,  ceased  to  he  a  partner  in  1883, 
the  continuing  partners  agreeing  with  him  to  pay  the 
deht  due  to  the  trustees  of  the  testator.  The  firm*s  husi- 
ness  was  in  1891  transferred  to  a  limited  liahility  com- 
pany, and  preference  shares  were  issued  to  the  trustees 
of  the  will  for  the  deposit  due  to  them,  hid  su^h  shares 
were  at  the  date  of  the  action  said  to  he  valueless. 

The  action  Ufas  hrought  in  1893  hy  the  heneficiaries 
under  the  will,  seeking  to  make  the  trustees  of  the  will, 
or  their  representatives,  liahle  for  breach  of  trust  in  not 
having  called  in  the  moneys  on  the  first  and  suhsequetit 
changes  in  the  personnel  o/  the  firm ;  and  to  make  W,  T, , 
as  executor  of  the  estate  of  H,  T,,  liahle  as  a  construc- 
tive trustee  for  the  plaintiffs ;  and  further  to  make 
W,  T,  personally  liahle  for  the  amount  of  the  trust 
funds  as  a  dehtor  from  whom  recovery  of  the  debt  was 
not  statute-harred,  hy  reason  of  interest  having  heen  paid 
hy  him  or  his  agents  within  six  years  hefore  action 
hrought. 

Held,  (1)  that  the  claim  against  the  estaie  of  H,  T, 
was  statute-harred;  (2)  that  there  vkls  no  novation  of 
the  deht  due  from  the  original  firm,  consisting  of  H,  T, 
&  W,  T,,  hecause  the  creditors  had  never  assented  to  suh" 
stitute  the  liahility  of  the  new  partners  in  the  htmness 
from  tinvs  to  time  so  as  to  release  the  original  ones  ; 
that  the  payment  of  interest  must  he  treated  as  made 
hy  the  new  partners  as  agents  on  hehalf  of  W.  T,,  one 
of  the  original  dehtors,  and  that  W,  T,,  therefore,  re- 
mained liahle  as  a  debtor  for  such  deht. 

Held,  also,  that  a  testator  who  has  authorized  by  his 
will  a  loan  to  a  firm  must,  in  the  absence  of  indications 
of  a  contrary  intention,  be  held  to  have  picked  reliance 
in  the  partners  at  that  time  only;  that,  consequently, 
on  a  change  in  the  membership  of  the  firm,  it  was  the 
duty  of  his  trustees  to  have  called  in  the  trust  funds, 

(a.)  Eeported  by  J,  W,  Grbig,  Esq.,  Barrister-at- 
Law. 


and  that  they  were  liahle  to  the  beneficiaries  who  wm 
remaindermen  for  any  loss  which  might  occur  by  reato^ 
of  their  not  having  done  so  ;  but  that  the  beneficiary  vfho 
vms  tenant  for  life  was  barred  hy  section  8  of  the 
Trustee  Act,  1888. 
Trial  of  action. 

This  was  an  action  brought  in  1893  by  the  bene- 
ficiaries under  the  will  of  Stephen  Tucker,  deceased, 
against  William  Tucker,  a  partner  in  the  firm  ol 
Baker  Tucker  &  Co.,  and  Stephen  Baker  Tucker, 
Charles  Cannon,  and  the  representatives  of  Henry 
Tucker  and  James  Kayess,  past  and  preeent  tros- 
tees  of  the  said  will,  claiming  as  against  WiUiam 
Tucker  that  constructively  he  was  a  trustee  of  a 
sum  of  £8,633,  belonging  to  the  estate  of  StepbeD 
Tucker,  for  the  benefit  of  the  plaintifib  and  of 
all  other  persons  (if  any)  beneficially  interested 
therein,  and  for  an  order  on  him  to  pay  the  wid 
sum,  together  with  arrears  of  interest,  into  oonaU 
and  for  a  declaration  as  to  the  remaining  defendBziti 
that  they,  or  the  estates  they  represented,  were  all 
jointly  and  severally  liable  to  replace  the  said  sum. 

Stephen  Tucker  by  his  will,  dated  tiie  1 8th  of  March, 
1870,  appointed  Matthew  Howitt  and  James  Eayen 
trustees,  and  directed  them  to  stand  possessed  of  the 
proceeds  of  certain  policies  and  of  his  personal  estate 
and  efPects,  and  the  will  then  proceeded :  *'  I  direct  my 
said  trustees  or  trustee  for  the  time  being  to  stand 
possessed  thereof  and  to  invest  the  money  to  be 
gotten  in  as  aforesaid  either  by  placing  the  same  on 
deposit  in  the  hands  of  the  firm  of  Baker  Tucker  k 
Co.,  should  they  be  willing  to  receive  it  at  interest, 
but  if  not  to  invest  the  said  trust  moneys  npcm 
guaranteed  securities  or  in  the  public  stocks  <s 
funds  of  the  United  Kingdom  or  on  mortgage  of 
freehold  property  in  England,  with  liberty  to  oafi 
in,  vary,  and  transpose  the  investments  from  time  to 
time  at  his  or  their  discretion  for  any  other  inTeit- 
ment  or  investments  of  the  description  contemplated 
by  the  trust."  The  trustees  were  directed  to  stand 
possessed  of  the  fund  for  Mary  Tucker,  one  of  th* 
plaintifiis,  for  life,  with  remainder,  for  various  inteieiti 
and  in  various  proportions,  to  the  other  plaintiffi. 

The  testator  died  on  the  7th  of  April,  18Ta 
Howitt  and  Kayess  got  in  his  estate  except 
£7,485  10s.  3d.,  which  was  owing  to  the  testator 
from  the  firm  of  Baker  Tucker  &  Co.,  upon  deposit 
accoimt,  and  they  placed  on  deposit  witJi  the  aid 
firm  an  additional  sum  of  £1,147,  the  proceeds  of 
the  estate,  making  altogether  £8.632  14s.  6d.  At 
that  time  the  firm  consisted  of  Henry  Tucker  az^ 
the  defendant  William  Tucker;  and  the  sum  waa 
entered  in  the  ledgers  of  the  firm  under  an  aoeoiBt 
headed  "  The  trustees  of  Stephen  Tucker." 

HeniT  Tucker  died  on  the  17th  of  January,  li^T3, 
having  by  his  will  appointed  William  Tucker  exeeitar 
and  James  Kayess  and  £11  Henry  Mead  tmiieei 
thereof ;  and  subsequently,  they  having  died,  A.  J. 
Tucker  and  G.  H.  Bean  were  appointeid  trustees  d 
Henry  Tucker's  will. 

William  Tucker,  on  the  death  of  Henry  Toote, 
took  over  the  whole  assets  of  the  bunnees,  and  ad- 
mitted Henry  Emilius  Tucker  and  the  defendairt 
Stephen  Baker  Tucker  as  partners,  under  a  deed  d 
partnership  of  the  7th  of  July,  1875,  as  from  the  2Ttii 
of  December,  1874.  H.  E.  Tucker  ceased  to  a  partaff 
in  December,  1878,  whereupon  the  surviving  partus' 
(William  Tucker  and  Stephen  Baker  Tucker)  admittai 
Arthur  John  Tucker  as  a  partner  as  from  the  23tk  <d 
December,  1878. 

In  1881,  by  a  deed  of  July  4,  Mathew  Howitt  iid 

James  Kayess,  trustees  of  tie  testator's  will,  retiwi 

and  appointed  the  defendants  Stephen  Baker  Tocbr 

(one  of  the  then  firm)  and  Charles  Oaiiiion  as  1 

,  Matthew  Howitt  be<»me  bfudmipt  in  19Sh 
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The  partnership  between  William  Tucker,  Stephen 
Baker  Tucker,  and  A.  J.  Tucker  was  dissolved  by  agree- 
ment on  the  13th  of  April,  1883,  to  take  effect  as  from 
the  3l6t  of  December,  1882,  and  by  a  deed  of  dissolu- 
tion dated  the  13th  of  April,  1883,  between  William 
Tacker  and  his  partners,  it  was  agreed  that  the  latter 
should  pay  and  discharge  {inter  alia)  the  debt  due  to 
tiie  trustees  of  Stephen  Tucker.  From  the  date  of 
the  deposit  until  March,  1891,  interest  was  paid  by 
the  fiontinuing  partners  from  time  to  time  comprised 
in  the  firm,  and  in  the  name  in  which  it  had  been 
previously  paid — namely,  Baker  Tucker  &  Co. 

Baker  Tucker  &  Co.  was  formed  into  a  joint-stock 
company  with  limited  liability  on  the  4th  of  Februaiy, 
1891,  and  8>633  preference  shares  of  £1  were  allotted 
to  Stephen  Baker  Tucker  in  satisfaction  of  the  debt 
due  to  the  residuary  estate  of  tJie  testator,  and  he,  in 
consideration  thereof,  agreed  with  the  defendants 
William  Tucker,  Arthur  John  Tucker,  and  G.  H. 
Dean  to  accept  the  same  in  satisfaction  of  such 
smn,  and  S.  B.  Tucker  and  A.  J.  Tucker  agreed  with 
Wiliiam  Tucker  to  indemnify  him  against  all  claims 
in  respect  of  the  debt  of  £8,633.  These  preference 
ihares  were  alleged  to  be  valueless.  Interest  was 
paid  to  Mary  Tucker,  the  life  tenant,  on  these  shares 
down  to  the  30th  of  Jime,  1891. 

It  was  alleged  by  the  plaintiffs  that  on  the  recon- 
■titotion  of  the  firm  in  1875  and  1878  it  was  the  duty  of 
Matthew  Howitt  and  John  Kayess,  as  trustees  of  the 
^ill  of  Stephen  Tucker,  to  get  in  the  sum  of  £8,633, 
mumuch  as  the  firm  was  no  longer  the  same  fiim  or  part- 
nenhip,  or  constituted  of  the  same  persons  as  at  the 
dtte  of  the  testator's  death ;  and  that  it  was  a  breach 
of  trust  on  the  part  of  M.  Howitt  and  J.  Eayess  to 
^point  S.  B.  Tucker  a  new  trustee  of  the  will ;  and, 
furtho',  that  the  omission  to  require  payment  thereof 
ever  since  their  appointment  as  trustees  was  an  act  of 
wilful  default  and  breach  of  trust  on  the  part  of  the 
defendants  S.  B.  Tucker  and  C.  Cannon  (who  became 
hankmptin  1890),  and  that  the  acceptance  of  the  said 
ihares  in  alleged  satisfaction  of  the  debt  was  also  a 
breach  of  trust ;  and  that  William  Tucker,  Arthur  J. 
Tucker,  and  G.  H.  Dean  (as  executor  and  trustees  of 
the  estate  of  H.  Tucker)  were  constructively  trustees 
for  the  plaintiffis  of  the  said  sum  and  interest. 

The  defendant  W.  Tucker  pleaded  that  upon  the 
death  of  H.  Tucker  and  the  constitution  of  the  part- 
nership between  himself  and  H.  E.  Tucker  and  S.  B. 
Tacker  the  liability  for  the  sum  in  question  was,  with 
the  assent  of  James  Kayess  and  M.  Howitt,  trans- 
ferred to  the  defendants  W.  Tucker,  H.  G.  Tucker, 
and  S.  B.  Tucker,  who  undertook  the  liability,  and  that 
James  Kayess  and  M.  Howitt  accepted  them  as  their 
debtors  in  respect  of  the  sum,  and  discharged  H. 
Tucker  and  his  estate.  He  also  pleaded  that  when, 
in  April,  1883,  he  retired  from  the  firm  the  assets 
vera  far  more  than  sufficient  to  pay  and  discharge 
all  its  liabilities,  including  thd  sum  in  question,  and 
^  B.  Tucker  and  C.  Cannon,  as  trustees  of  the  testa- 
tor, assented  to  transfer  the  liability  to  A.  J.  Tucker 
and  8.  B.  Tucker,  who  undertook  the  liability,  and 
the  defendants  S.  B.  Tucker  and  C.  Cannon  accepted 
them,  and  discharged  W.  Tucker ;  and,  as  a  further 
defence,  he  pleaded  and  relied  on  section  8  of  the 
Trustee  Act,  1888,  and  the  statutes  of  limitation 
applicable  to  the  case. 

Ckadwyck  Healet/,  Q.C.,  and  JK  Bailey  Heath,  for 
^e  plaintiffs.— The  firm  of  Baker  Tucker  &  Co. 
insisted  originally  of  Henry  and  William  Tucker, 
when  the  amount  of  £7,486  in  addition  to  £1,147  was 
advanced  no  security  was  taken,  except  a  mere  receipt 
lor  the  money.  The  money  was  placed  in  the  books 
to  the  aooonnt  of  •*  The  Trustees  of  Stephen  Tucker." 
•Qie  appdntment  of  Stephen  Baker  iMoker  and  C. 


Cannon  on  the  4th  of  July,  1881,  was  improper  as  to 
S.  B.  Tucker,  as  he  was  a  debtor  of  the  trustees,  and 
the  retiring  trustees  ought  not  to  have  gone  out  until 
they  had  got  in  the  money ;  their  only  power  was  to 
lend  to  &e  particular  persons  who  constituted  the 
firm  at  the  testator's  death.  Moreover,  the  trustees 
had  no  power  to  accept  shares  on  the  forming  of  the 
company  in  lieu  of  existing  liability.  The  will  only 
authorizes  a  loan  to  the  firm  as  constituted  at  the 
testator's  death:  lindley  on  Partnership,  p.  121  ; 
Fowler  V.  Reynal,  2  De  G.  &  Sm.  749,  3  Mac.  &  G.  500. 
The  testator  could  not  have  intended  that  the  money 
should  be  lent  to  anybody  who  happened  to  cany  on 
business  as  Baker  Tucker  &  Co.  [Bomer,  J. — Sup- 
pose the  firm  had  only  taken  in  fresh  partners.]  The 
security  might  even  then  be  imperilled,  and,  therefore, 
a  breach  of  trust  was  committed.  William  Tucker 
became  a  constructive  trustee  on  Henzy  Tucker's 
death :  Ernest  v.  CroysdiU,  8  W.  B.  736,  2  I>e  G.  F.  & 
J.,  at  p.  198.  [BoMEK,  J.— The  claim  against  Eayess 
would  only  be  in  respect  of  loss  up  to  his  death.] 
The  plaintiffs'  right  against  Eayess  is  to  the  full 
extent,  and  he  can  claim  over. 

Neville,  Q.C,  and  P.  8,  Stokes,  for  William  Tucker. 
— There  is  no  case  of  constructive  trusteeship,  and  the 
fact  that  interest  may  have  been  paid  would  not  keep 
alive  the  debt  against  the  retiringpartner :  Watson  v. 
Woodman,  24  W.  R.  47,  L.  B.  20  Bq.  721. 

Haldane,  Q,C,,  and  O.  F.  Hart,  for  Eayess.— There 
has  been  no  release  by  Eayess  of  the  original  debtors. 
The  sole  question  is.  Was  it  a  breach  of  trust  not  to 
call  in  the  money  between  Henry  Tucker's  death  and 
the  date  of  our  retirement  ?  It  was  an  investment  and 
not  a  mere  debt,  and  unless  circumstances  existed  to 
make  the  trustees  doubt  the  security  there  was  no 
duty  to  get  it  in. 

Oswald,  Q.C,  and  Foohs,  for  representatives  of 
Henry  Tucker,  cited  Thompson  v.  Waithman,  6  W.  B. 
30,  3  Drew.  628 ;  Lindlpy,  p.  591,  6th  ed.,  p.  610. 

Terrell,  for  Cannon. — ^The  remedy  against  Henry 
Tucker  was  barred  when  Cannon  was  appointed 
trustee.  The  interest  paid  must  have  been  on  behalf 
of  William  Tucker,  and  he  was  the  only  person  liable, 
and  as  he  is  still  liable  no  loss  has  yet  arisen  :  In  re 
Basham,  31  W.  R.  743,  23  Ch.  D.  195,  and  In  re 
Vowles,  34  W.  R.  639,  32  Ch.  D.  243. 

They  also  cited  Lindley  on  Partnership,  6th  ed., 
pp.  263,  271. 

(7.  Healey,  Q.C.,m  reply. — It  would  probably  not 
have  been  a  breach  of  trust  if  the  trustees  had 
accepted  the  new  debtors  without  dischai^B^g  the 
old  ones,  but  that  is  not  proved.  As  to  Eayess,  the 
money  was  out  on  a  wrong  investment  when  he 
retired,  and  retiring  trustees  cannot  discharge  them- 
selves except  by  showing  that  at  the  time  they  retired 
the  money  was  properly  invested. 

RoMEB,  J. — Several  questions  arise  in  this  case. 
First,  as  to  the  alleged  liability  of  Henry  Tucker's 
estate.  I  think  that  liability  cannot  now  be  enforced 
by  reason  of  the  Statute  of  Limitations.  The  pay  , 
ments  of  interest  by  William  Tucker  must  be 
attributed  to  him  in  his  personal  capacity,  and  not  in 
his  capacity  of  executor  of  Henry  Tucker:  Thomp- 
son v.  Waithman,  This  action  must  therefore  be 
dismissed,  with  costs,  as  against  those  representing 
the  estate  of  Henry  Tucker.  Only  one  set  of  costs 
wiU  be  allowed  to  those  representatives,  and,  of 
course,  William  Tucker  will  only  get  the  costs 
incurred  in  his  representative  capacity.  So  far  also 
as  the  action  sought  to  establisn  that  Arthur  John 
Tucker  and  G.  H.  Dean,  the  present  trustees  of  the 
will  of  Henry  Tucker,  were  trustees  or  were  liable  m 
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trustees  for  the  plaintiffis,  the  action  must  dismissed 
against  them,  with  costs. 

The  second  question  is,  Whether  the  right  to  uiake 
William  Tucker  liable  for  the  loan  from  the  trustees 
of  the  will  of  the  testator,  Stephen  Tucker,  is  barred 
by  the  Statute  of  Limitations  r  The  facts  are  shortly 
these :  The  loan  was  to  Henry  Tucker  and  William 
Tucker,  partners  in  the  business  of  Baker  Tucker  & 
Co.  After  Henry  Tucker's  death  in  January,  1875, 
William  Tucker  continued  the  business  in  the  old 
name  by  himself  until  July,  1875,  and  after  that  date 
by  himself  and  divers  co-partoers.  As  between 
William  Tucker  and  his  co-partners  the  debt  to 
Stephen  Tucker's  estate  was  treated  as  a  partnership 
debt.  But  so  far  as  concerns  the  trustees  of  Stephen 
Tucker's  will,  William  Tucker  alone  remained  liable. 
There  was  no  novation,  no  new  loan  to  the  new  firms. 
Interest  was  paid  on  the  debt  in  the  name  of  Baker 
Tucker  &  Go.  untQ  William  Tucker  retired  from  the 
partnership.  That  partnership  was  dissolved  by 
agreement  on  the  13th  of  April,  1883,  to  take  effect 
as  from  the  31st  of  December,  1682.  So  that  there  is 
no  question  of  William  Tucker's  liability  up  to  the 
13th  of  April,  1883. 

By  the  deed  of  dissolution  between  William  Tucker 
and  his  then  co-partners  dated  the  13th  of  April,  1883, 
it  was  agreed  between  them  that  the  latter,  who  were 
to  continue  the  partnershin  business,  should  pay  and 
discharge  (inter  alia)  the  debt  due  to  Stephen  Tucker's 
trustees.  Accordingly  the  continuing  partners  until 
March,  1891,  paid  interest  on  the  debt  in  the  name  in 
which  interest  had  always  previously  been  paid,  that 
is  to  say,  in  the  name  of  the  firm  (Baker  Tucker  & 
Co.).  If  this  i>ayment  of  interest  is  to  be  regarded 
as  a  payment  by  William  Tucker  through  his  autho- 
rized agents,  the  continuing  partners,  then  it  is  clear 
that  the  recovery  of  the  deot  is  not  barred  by  the 
statute. 

Now,  let  me  first  consider  the  question  on  principle. 
If  a  debtor  arranges  with  a  third  person  that  that 
third  person  shall  pay  the  debt  for  and  on  bdialf  of 
the  debtor  to  the  creditor,  and  that  third  person,  in 
pursuance  of  and  in  accordance  with  the  arrangement, 
makes  payments  to  the  creditor  in  respect  of  the  debt, 
how  wul  matters  stand  P  In  the  fint  place,  if  the 
arrangement  between  the  debtor  and  the  third  person 
is  not  communicated  by  them  to  the  creditor,  and 
the  third  person  in  pursuance  of  and  in  accordance 
with  the  arrangement  makes  the  payments  in  the 
debtor's  name  to  the  creditor,  then  it  is  clear  that  the 
creditor  is  entitled  to  say,  as  against  the  debtor,  that 
these  payments  were  the  payments  of  the  debtor.  To 
hold  otherwise  would  lead  to  the  most  astonishing 
results.  For  the  creditor,  relying  on  the  pMt  pay- 
ments as  preventing  the  statute  running,  might  never- 
theless find  his  debtor  lost  to  hun  without  the  slightest 
fault  or  delay  on  his  side. 

But  now,  suppose  the  arrangement  is  communicated 
to  the  creditor,  and  the  creditor  accordingly  receives 
payments  from  the  third  person,  then,  there  being  no 
question  of  novation,  it  appears  to  me  equiJly  dear 
that,  the  creditor  having  been  told  to  look  to  the 
third  person  for  payment  on  the  debtor's  behalf,  and 
havinff  received  payments  accordingly  as  for  and  on 
behalf  of  the  debtor,  is  entitled  to  say  as  against  the 
debtor  that  those  payments  are  the  debtor's  i>ay- 
ments. 

Applying  these  principles  to  the  present  case,  it 
cannot  be  disputed,  and,  indeed,  it  is  not  contended 
at  the  bar  on  behalf  of  Wm.  Tucker,  that  the 
arrangement  come  to  between  him  and  his  co- 
partners by  the  deed  of  the  13th  of  April,  1883,  was 
not  one  whereby  there  was  to  be  any  novation  of  the 
debt  by  the  trustees  of  Stephen  Tucker's  will,  or 
whereby  the  trustees  were  to  accept  the  contiiiaing 


partners  as  debtors,  or  to  cease  to  regard  WnHsm 
Tucker  as  the  debtor.    This  being  so,  the  arrange- 
ment  come   to    by  that    deed   is    an   arrangement 
whereby  the  debtor,  William  Tucker,  arranges  with 
third  persons  (the  continuing  partners),  who  were  not 
debtors,  that  the  latter  should  pay  his  debt.     Seeing 
that  these  third  persons  were  not  themselves  debton, 
for  whom  and  on  whose  behalf  were  they  to  pay  ^ 
debt  ?    Clearly  for  and  on  behalf  of  William  Tucker. 
Now,  some  complication  appears  to  arise  from  tlie 
fact  that  one  of  the  continuing  partners  was  one  d 
the  two  trustees  of  Stephen  Tucker's  will.     But  this 
fact,  in  my  view,  really  does  not  matter.    Either  ^e 
arrangement  is  to  be  treated  as  communicated  to  the 
trustees  or  not.     If  the  former,  then  the  tnisteei 
Imew  that  William  Tucker  had  authorized  the  oqq- 
tinning  firm  to  pay  the  debt  to  them  and  on  his 
behalf.      If    the  latter,   then  William    Tucker  has, 
without  informing   his    creditors,    authorized  tiieae 
persons  to  pay  for  him  in  his  name.     And  in  either 
view  the  trustees  are  entitled  to  treat  the  payment  u 
made  by  William  Tucker.    And  no  distinction  can  he 
drawn  in  the  case  between  a  payment  of,  or  on 
account  of,  principal,   or  payment    on    aooonnt  of 
interest.     I  have  not  to  consider  here  a  case  where 
the  authority  to  the  third  person  to  pay  is  expreBsij 
limited  to  payment  within  a  specified  tune  or  to  pay- 
ment of  principal  only ;  and  where,  if  the  limitaiioos 
be  communicated  to  the  creditor,  he  will  be  prevented 
from   relying   on  payments  beyond  the  antiioiitj. 
There  was  no  time  Umited  by  the  deed  of  the  13th  d 
April,  1883,  within  which  the  continuing  partners  were 
to  pay,  nor  was  anything  said  about  interest    An 
authority  to  pay  an  interest-bearing  debt  in  a  ca« 
where  no  express  time  is  limited  for  payment  of  the 
principal  is  an  authority  to  pay  the  interest  aocm- 
mg  due  before  payment  of  the  principaL    dmAjt 
where  a  person  is  authorized  to  pay  a  debt  of  another 
and  on  that  other's  behalf,  he  is  entitled  to  pay  it  in 
the  name  of  the  debtor.    That  is  what  was  done  ben 
by  the  continuinj?  partners,  who  paid  in  the  name  d 
fiaker   Tucker  &   Co.,  which  was  the  name  aod« 
which  the  debtor,  William  Tucker,  had  always  made 
his  payments  on  accoimt  of  the  interest.    Moreofer. 
in  this  case  the  special  provisions  of  the  deed  of  the 
13th  of  April,  1883,  convince  me  that  it  was  Mi 
contemplated  by  the  parties  thereto  that  the  d^iti 
of    William  Tucker  should  or   would    be   paid  <£ 
speedily.    I  may  especially  refer  to  the  provisunu  •« 
to  notices    of   the  dissolution  not  being  gtrm  or 
gazetted,  and  I  gather  that  the  dissolution  never  was 
gazetted.    It  appears  to  me  that  a  provision  of  fiist 
class  is  aimed  {inter  alia)  at  preventing  credit<Hi  of 
the  firm,  from  knowine  of  the  change  in  ihepermnsH 
of  the  firm  lest  they  Miould  require  ^>eedy  mrntsA 
of  their  debts,  a  result  which  the  parlies  to  uie  tod 
were  desirous  of  avoiding.    I  furUier  gatiier  tiiat  the 
continuing  partners  were  entitled  to  continue  titf 
business  in  tne  old  name. 

Lastly,  seeing  that  William  Tucker  retained  a  con- 
siderable interest  in  the  business  after  his  rettremeot 
up  to  the  end,  and  looking  to  his  dealings  with  tte 
firm  whidi  were  admitted  oy  the  pleadings,  coupJed 
with  the  fact  that  William  Tucker  has  not  flioa^ 
fit  to  go  into  the  box  or  to  call  any  witnesses  oa  hii 
behalf,  I  infer  that  he  was  aware  that  the  P»y™^ 
of  interest  on  the  debt  in  the  name  of  Baker  Tuete 
&  Co.  were  beine  continued  as  above  stated.  f<x 
these  reasons  I  hold  that  William  Tucker  reatm 
liable  for  the  debt. 

I  ought,  perhaps,  before  leaving  this  part  of  » 
case,  to  refer  to  tiie  decision  of  Hall,  V.C,  a 
Watson  V.  Woodman.  That  decision  in  no  way  ooa- 
fiicts  with  the  views  I  have  above  expreasei  Wksk 
the  Vioe-Chanodlor  had   there   to   deal  wifli  «« 
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a  case  of  joint  debtors,  one  of  whom  arranged  with 
lag  oo-debtors  that  the  latter  should  pay  and  dis- 
charge the  debt,  and  all  that  the  Vice-chancellor 
ded^  was,  that  with  respeot  to  the  operation  of 
section  14  of  the  Mercantile  Law  Amendment  Act, 
I806,  the  subseqaent  payments  on  account  of  the 
debt  by  the  oo-debtor  m  his  own  name  must  be  held 
to  have  been  made  by  him  in  respeot  of  his  own  lia- 
bility, and  not  for  or  on  behalf  of  the  other  debtor. 
'Rukt  this  really  was  the  ground  of  the  decision 
appears  at  p.  730  of  the  report  (L.  B.  20  Eq.)  It 
was  not  the  case  of  the  secret  retirement  of  one  mem- 
ber of  a  firm  owing  a  debt,  and  of  payments  being 
made  on  aooount  of  the  debt  in  the  old  name  of  the 
firm  by  the  partner  continuing  the  business  under  the 
private  arran|;ement.  Nor  was  it  a  case  where  the 
partners  contmuing  the  business  in  fact  made  pay- 
ments for  or  on  behalf  of  the  member  who  had  re- 
tired, and  without  his  authority.  The  defendant 
William  Tucker  must  be  ordered  to  pay  into  court  the 
amount  of  the  principal  debt,  with  interest  thereon 
nnce  the  last  payment  of  interest.  He  ought  to  have 
a  reasonable  time  within  which  to  make  such  pay- 
ments. He  must  be  ordered  to  pay  the  costs  of  the 
action  against  him  so  far  only  as  it  sought  to  estab- 
Hah  his  personal  liability  for  tiie  debt. 

The  s&tement  of  claim  also  sought  to  make  William 
Tucker  liable  on  ttxe  footing  of  his  being  constructively 
or  otherwise  a  trustee  of  the  debt  for  the  plaintiffs. 
Xo  doubt  William  Tucker  knew  the  debt  was  due 
to  the  trustees  of  Stephen  Tucker's  will,  bat  the 
pbintifis  did  not  establish  before  me  a  case  for 
maldng  him  liable  as  trustee.  And  so  far  as  his  costs 
have  teen  increased  by  this  claim  the  plaintifEis  must 
pay  them  with  set-off. 

All  that  remains  is  to  consider  the  question  of  the 
liabiHtyof  the  trustees  of  the  will  for  not  having 
previously  got  in  the  debt.  If  William  Tucker  can 
and  does  pay  them,  no  l38s  has  resulted  by  the 
neglect.  I  gather  that  he  can  pay.  But  as  this  is 
not  certain,  and,  moreover,  in  any  case,  it  might  be 
material  on  the  question  of  costs,  and  as  the  point 
has  been  raised  and  argued  before  me,  I  thmk  I 
ooght  to  decide  it. 

Now,  hard  as  the  case  is  as  a^nst  the  trustees  of  the 
win  of  the  testator,  Stephen  Tucker,  and  reluctant  as 
I  am  under  the  drcumstances  to  decide  the  point 
against  them,  I  cannot  bring  myself,  on  the  terms  of 
the  wiU,  to  hold  that  they  were  authorized  to  lend 
the  money  in  question  to  any  firm  but  that  which  at 
the  date  of  the  will  and  of  the  testator's  death  carried 
an  bnsinees  under  the  name  of  Baker  Tucker  &  Co. 
I  do  not  think  he  contemplated  or  authorized  the 
lending  of  the  money  to  any  persons  fnot  being 
memben  of  the  last-named  firm)  who  niignt,  as  pur- 
chaoors  or  otherwise,  be  for  a  time  being  carrying  on 
hoaineflB  under  the  same  name.  I  think  the  testator 
antiiorized  the  lending  of  the  money  only  to  the  firm 
of  Baker  Tucker  &  Go.  as  constituted  at  the  time  of 
hii  dsathy  and  authorized  the  continuance  of  the  loan 
as  a  "  deposit "  with  the  firm  so  long  as  it  existed  so 
oonstititted,  and  no  longer.  There  is  nothing  in  this 
will  which  points  to  a  continuance  of  the  **  deposit " 
after  any  of  the  firm  may  have  died  or  retired.  Primd 
fade,  a  testator  who  has  authorized  a  loan  by  his  will 
to  a  firm  does  so  because  he  has  faith  in  and  places 
retianoe  on  the  members  of  that  firm  as  constituted 
at  his  death,  and  in  this  case  it  is  to  be  observed 
that  the  testator  was  during  his  lifetime  connected 
with  the  business  then  carried  on  by  William  and 
Henry  Tucker,  and  that  in  his  will  he  speaks  of 
^  money  be^ng  plaoed  '*  in  the  hands ''  of  the 
firm  should  "they"  be  willing  to  receive  it.  This 
haaag  so,  I  am  of  opinion  that  when  the  firm 
-^^ —     at    the    testator's     death     became    dis- 


solved by  tha  death  of  Henry  Tucker,  it  was  the 
duty  of  the  then  trustees  and  of  the  subsequent  trus- 
tees to  have  got  the  money  in,  and  that  they  com- 
mitted a  breach  of  trust  by  not  so  doing,  for  which 
they  are  responsible  if  any  loss  has  resulted  there- 
from to  the  extent  of  such  loss  so  far  as  necessary  to 
make  good  the  plaintiffs'  interests  in  the  money,  and 
subject  as  to  the  plaintiff  Mary  Tucker,  the  tenant  for 
life,  to  the  operation  of  section  8  of  the  Trustee  Act, 
1888,  and  I  so  declare. 

Having  made  this  declaration,  I  propose  to  direct 
an  inquiry  whether  any,  and  what,  loss  has  accrued  to 
the  trust  estate  by  reason  of  the  neglect  of  James 
Kayess  while  he  continued  to  be  trustee  to  get  in  the 
debt  after  Henry  Tucker's  death,  either  from  Henry 
Tucker's  estate  or  from  William  Tucker.  Take  a 
similar  inquiry  against  Stephen  B.  Tucker  for  not 
getting  in  the  debt  from  William  Tucker.  Seeing 
that  any  claim*  against  Henry  Tucker's  estate  had 
been  barred  by  the  Statute  of  Limitations  before 
S.  B.  Tucker's  appointment,  there  clearly  could  have 
been  no  negligence  on  his  part  in  not  getting  the 
debt  in  from  that  estate. 

Then,  in  order  to  give  time  to  see  whether  payment 
can  be  obtained  from  WiUiam  Tucker,  I  direct  that 
the  above  inquiry  shall  not  be  proceeded  with  without . 
the  leave  of  the  court. 

I  adjourn  further  consideration  before  myself,  and 
reserve  the  costs  of  the  action,  as  against  the  repre- 
sentatives of  James  Eayess  and  against  S.  B.  Tucxer, 
to  be  dealt  with  on  further  consideration,  when  it 
will  be  known  whether  any  loss  has  accrued  by  the 
breach  of  trust. 

The  existing  trustees,  the  defendants  S.  B.  Tucker 
and  Charles  Gannon,  offer  at  the  bar  to  retire,  and  I 
refer  it  to  chambers  to  appoint  new  trustees  in  their 
place.  As  Charles  Cannon  has  been  declared  a  bank- 
rupt, it  is  admittedly  of  no  ush  proceeding  with  this 
action  against  him.  I  therefore  order  further  pro- 
ceedings to  be  stayed  against  him.  He  asked  for  his 
costs  ;  but  seeing  that  he  disputed  that  he  had  been 
guilty  of  any  breach  of  trust  or  of  any  neglect  of 
his  duties,  and  only  offered  to  retire  when  the  action 
came  on  for  trial,  I  think  justice  will  be  done  by 
making  no  order  as  to  the  costs  of  the  action  as 
against  him.  There  will  be  liberty  to  apply.  So  far 
as  I  can  see  at  present  there  is  no  necessity  for 
administering  the  trusts  or  taking  any  accounts,  but 
should  the  necessity  arise  the  plaintiffs  can  come  to 
the  court  under  the  liberty  to  apply. 

Solicitors  for  the  plaintiffis,  Tocque  &  Rodyh. 

Soh'citors  for  the  defendants  Walter  Eayess, 
Florence  Kayess,  Laura  Kayess,  and  Arthur  Eayess, 
Tufnell,  Southgate,  <k  Co. 

Solicitors  for  the  defendant  William  Tucker,  Ken^ 
nedy,  ffughea,  &  Kennedy, 

Solicitors  for  the  defendants  Arthur  John  Tucker 
and  George  Hambrook  Tucker,  Hughes  &  Sow, 

Solicitor  for  the  defendant  Charles  Cannon,  Theo- 
dore AUingham, 
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(Charles  and  Wright,  JJ.)  J  ^'^^"  ""^ 

MoRQAN  V,  Bowles,  (a.) 

Practice— May  or*  a  Court — Security  for  cods  of  appeal^ 
RuUe  of  Supreme  Court,  1883,  ord,  59,  rr.  10-17— 

(a.)  Beported  by  F.  O.  RoBiNSOV,  Esq.,  Banister- 
at-Law. 
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Mayor's  Court  Procedure  Act,  1857  (20  &  21  Vict.  c. 
157),  8.  8. 

It  U  a  condition  precedent  to  the  right  of  appeal 
under  section  8  of  the  Mayor's  Court  Procedure  Act, 
1857,  that  the  appellant  should  have  given  security  for 
the  costs  of  the  appeal ;  thai  section  has  not  been  repealed 
by  ord.  69,  rr.  10-17. 

Appeal  from  the  Mayor's  Court. 

A  preliminary  objection  was  taken  on  behalf  of  the 
respondent  that  there  was  no  right  of  appeal,  because 
the  appellant  had  not  deposited  security  for  the  costs 
of  the  appeal  in  accordance  with  section  8  of  the 
Mayor's  Court  Procedure  Act,  1857. 

That  section  enacts  that  '*  if  either  party  appearing 
on  the  trial  of  any  cause,  in  which  the  sum  sought  to 
be  recovered  shall  exceed  the  sum  of  twenty  pounds, 
shall  be  dissatisfied  with  the  determination  or  direction 
of  the  court  in  point  of  law,  or  uponf  the  admission  or 
rejection  of  any  evidence,  such  party  may  appeal 
from  the  same  .  .  .  provided  that  such  party 
shall  .  .  .  give  security  within  such  time  or  times 
UA  the  court  shall  direct,  to  be  approved  of  by  the 
registrar  of  the  court  (if  the  judge  shall  so  direct)  for 
the  costs  of  the  appeal,  whatever  be  the  event  of  the 
appeal.     .    .    ." 

Glynt  for  the  respondent*  referred  to  Eder  v.  Levy, 
19  Q.  B.  D.  210,  35  W.  E.  Dig.  152. 

Leonard,  for  the  appellant. — Appeals  from  inferior 
courts  are  now  regulated  by  ord.  59,  rr.  10-17.  The 
object  of  these  rules  was  to  enforce  uniformity  of 
procedure  on  such  appeals,  and  the  provisions  of 
section  8  of  the  Mayor's  Court  Act,  1867,  as  to  giving 
security  for  costs  of  the  appeal  have  been  superseded 
by  order  59. 

He  referred  to  Brown  v.  Dorse,  34  W.  E.  776  {sub 
nom.  Beg,  v.  Kettle,  17  a  B.  D.  761),  and  Mathews  v. 
Ouey,  13  Q.  B.  D.  403,  32  W.  E.  Dig.  57.  [Wright, 
J.,  referred  to  fn  re  West  Devon  Great  Consols  Mine, 
36  W.  E.  342,  38  Ch.  D.  51.] 

Glyn,  in  reply. — Order  59  settles  the  procedure  on 
appeals,  but  does  not  give  a  right  of  appeal  where  no 
such  right  previously  existed. 

Charles,  J. — ^The  question  in  this  case  is  whether 
there  is  any  right  of  appeal,  under  section  8  \oi  the 
Mayor's  Court  Act,  1857,  in  a  case  in  which  security  for 
costs  has  not  been  given  as  provided  by  that  section. 
The  procedure  on  appeals  from  inferior  courts,  including 
the  Mayor's  Court,  is  now  regulated  by  order  59,  but 
that  order  has  not  altered  the  conditions  under  which 
appeals  maj  be  brought,  and  one  condition  of  appeals 
from  the  m&jor'B  Court  is  that  security  must  be  given 
for  the  costs  of  the  appeal,  otherwise  it  can  omy  be 
by  leave.  The  question  is  not  without  authority,  for 
in  In  re  West  Devon  Great  Consols  Mine  the  Court  of 
Appeal  has  held  that,  in  appeals  from  the  Vice- 
Warden  of  the  Stannaries,  the  Judicature  Act  and 
Orders  have  not  abolished  the  necessity  of  a  deposit  as 
required  to  be  made  on  all  such  appeals  by  the 
Stannaries  Act,  1869.  Something  might  have  been 
said  for  the  argument  that  appeals  from  the  Stannaries 
are  appeals  of  a  particular  class,  but  that  Bowen, 
L.J.,  said,  **  As  regards  the  dcn^osit  the  rule  *yeneralia 
specialibus  non  derogant  *  applies,  and  I  remember  it 
having  been  similarly  appliea  by  the  Court  of  Appeal 
as  to  a  ^pedal  rule  relating  to  costs  in  a  county 
court."  Having  regard  to  that  dictum,  and  to  the 
difference  between  a  rule  ordering  security  and  rules 
governing  procedure,  I  am  of  opinion  that  there  is  no 
right  of  appeal  in  this  case. 

Wright,  J. — I  am  of  the  same  opinion.  Supposing 
the  Mayor's  Court  Act  provided  that  there  should  be 
no  appeal  where  the  amount  in  dispute  did  not  exceed 


£100  or  without  leave  of  the  judge.  Order  59  would 
not  have  swept  away  these  conditions  precedent  to 
the  right  of  appeal.  We  must  re^rd  tbe  giving 
security  for  coRts  as  part  of  the  definition  of  the  ca^e 
in  which  the  right  of  appeal  exists,  and  consaqoeitiy 
it  is  not  affected  by  order  59. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Nicholson,  Graham,  k 
Graham, 

Solicitor  for  the  respondent,  G,  S,  Ashby-Darl^. 


July  27, 1893. 


3^ott0e  of  Hottit. 

Prom  C.  A.  ) 
(England),  j 
Metropolitan  Railway  Co.  v.  Fowler  asd 
Others,  (a.) 

Land  tax — Liability  to  assessment — Intered  in  had- 
Bailufay  tunnel — Easement — 38  (ho.  3,  c  5,  <.  4. 

A  railway  company ^  were  authorized  by  a  special  i^ 
to  construct  a  tunnel  under  a  highway,  and,  wi^id 
purchase  or  compensation,  to  appropriate  and  we  (^0 
subsoil  and  und&r-surface.  The  tunnel  was  made  in  fv 
usual  ivau. 

Held,  that  the  tunnel  was  more  than  an  easeme^  «*i 
was  a  hereditament  within  the  words  of  the  Land  Tei 
Act,  and  accordingly  liable  to  be  assessed  under  thai  A^i. 

Decision  of  the  Court  of  Appeal  (40  W.  L  30b, 
[1892]  1  Q,  B.  165)  affirmed. 

This  was  an  appeal  by  the  railway  compter 
from  an  order  of  the  Court  of  Appeal  (Lord  ^' 
M.B.,  and  Kay,  L.  J. ;  Lopes,  L.J.,  dissestiiif. 
40  W.  R.  306,  [1892]  1  a  B.  165,  sfBnmw 
the  decision  of  the  Divisional  Court  (Gave,  J 
Vaughan  Williams,  J.,  dissenting),  39  W.  R.  t^'l 
where  the  material  portions  of  the  spedal  c»*  »" 
given  at  length.  The  question  for  the  opini-ai  ^ 
the  court  was  shortly :  Whether  the  compuiy  "^^ 
liable  to  be  assessed  towards  the  payment  of  lu^  ^ 
in  respect  of  that  part  of  their  wSlway  passiDg  Tui-* 
the  public  street  or  highway  known  as  Uie  Cinseat 
Minories,  in  the  City  of  London,  and  constrocted  br 
them  under  powers  conferred  by  a  special  Act  ?  Tb« 
sections  of  the  Acts  are  set  out  in  the  judgmeoU. 

Sir  B,  E,  Webster  and  Lawson  Walton,  Q.C.  k^- 
Baugh  Allen  with  them),  for  the  appeUAnte.-T» 
land  tax  might  have  been  redeemed  by  surface-ovs^ 
the  tax  is  put  on  the  landlord  and  only  on  thefnrf»> 
Our  interest  is  a  mere  easement,  an  exclusive  xxodtr- 
way.  The  obligation  to  tax  must  be  dear  :  Ckthn 
Waterworks  Co,  v.  Bowleg,  17  Q.  B.  358;  Ay.  v.  ^-^ 
London  Waterworks  Co.,  18  Q.  B.  705;  Ch(ma9^>* 
Co,  V.  Mitchell,  3  W.  R.  182,  4  B.  &  B.  549;  >^ 
Biver  Co,  v.  Land  Tax  Commissioners,  5  W.  B.  611,  - 
H.  &  N.  129,  were  cited  or  referred  to. 

Finlay,  Q.C,  and  T.  E,  Scrutton  {Thomas  tif^^- 
with  them),  for  the  respondents. 

Lawson  Walton,  Q,C,,  replied. 

The  House  took  time  for  considOTation* 

Lord  Herschell,  L.C— The  only  aufistion*^ 
arises  in  this  appeal  is  whether  the  appellantB  ire  ^^ 
to  land  tax  in  respect  of  a  tunnel  constracted  Vy  tks. 
which  forms  a  j«rt  of  the  works  of  their  w^J 

(a.)  Reported  by  Charles  H.  Graftox,  Esq.,  B*- 
rister-at-Law, 
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^tflm.  The  tunnel  was  ooDstructed  under  an  Aot 
of  the  year  1879,  the  Metropolitan  and  Distriot 
Bailways  Aot,  which  autiiioxized  the  oonstruction  of 
certain  lines  of  railway.  By  the  16th  section  of  that 
Aot  it  was  provided  that  **  with  respect  to  any  lands 
wludi  the  two  companies  are  by  the  provisions  of  the 
Act  sathorized  to  enter  on,  take,  and  use  for  the  pur- 
poses of  the  railways,  .  .  .  the  two  companies  shall 
not  be  required  wholly  to  take  those  lands  or  any 
part  of  the  surface  thereof,  or  any  cellar,  vault,  or 
other  oonstruction  therein  or  thereunder  held  or 
connected  with  any  house  in  an^  such  street,  road,  or 
highway,  but  the  two  companies  may  appropriate 
and  086  the  subsoil  and  under-surface  of  any  such  road- 
way or  footway,  and  if  need  be  they  may  purchase, 
take,  and  use,  and  the  owners  of  and  other  persons 
into^sted  in  any  such  vault,  cellar,  or  arches  shall 
sell  the  same  for  the  purposes  of  the  railways.*' 

Under  the  powers  thus  conferred  the  company  con- 
Btmcted  under  a  roadway  the  tunnel  in  question,  not 
being  compelled,  as  will  be  seen  by  a  consideration  of 
the  terms  of  the  Act,  to  purchase  the  land  in  the 
ordinary  way.  They  were  empowered  to  purchase 
and  take  any  vaults,  cellars,  or  arches  which  it  might 
be  necessary  to  interfere  with  in  passing  under  the 
ruadway  for  the  purpose  of  constructing  the  rail- 
way. It  is  not  necessary  to  enter  upon  a  description 
o£  the  tunnel.  It  was  of  the  kind  ordinarily  found 
in  soch  works,  of  very  considerable  thickness,  and  of 
dimensions  sufficient  for  ordiuary  railway  purposes. 
The  question  is  whether  that  tunnel,  which  I  do  not 
tkink  it  can  be  doubted  is  the  property  of  the  railway 
company,  is  taxable  under  the  provisions  of  the  Land 
Tax  Act. 

The  4th  section  of  that  Act  provides  **  that  all  and 
every  manors,  messuages,  lands,  and  tenements,  and 
also  all  quarries,  mines  of  coal,  tin,  and  lead,  copper, 
mnndic,  iron,  and  other  mines,  iron  mills,  furnaces, 
and  other  iron  works,  salt  springs  and  salt  works,  all 
alom  mines  and  works  "  under  these  properties,  "and 
all  fishings,  tithes,  tolls,  annuities,  and  all  other 
yearly  profits,  and  all  hereditaments  of  what  nature 
or  kind  soever  they  be,  situate,  lying,  and  being, 
happening,  or  arising  within  the  several  and  respec- 
tive coun&es,  cities,  boroughs,  towns,  or  places  afore- 
said respectively,  or  within  any  parts  of  the  same,  .  .  . 
ihall  be  cluffged  with  as  much  equality  and  in- 
difference as  is  possible  by  a  pound  rate  for  or 
towards  the  said  several  and  respective  sums  by  this 
Act  set  or  imposed." 

It  is  obvious,  upon  reading  the  terms  of  the  section 
to  which  I  have  just  called  your  lordships'  attention, 
that  for  some  reason  or  other  there  is  very  consider- 
able repetition,  that  some  of  the  expressions,  wide 
expressions,  that  are  used  are  sufficient  to  cover  some 
of  the  narrower  and  more  limited  descriptions  of 
property  referred  to  in  the  later  part  of  the  section. 
Why  some  such  subjects  were  specifically  mentioned 
and  others  left  nnmentioned  it  is  needless  to  conjec- 
ture; but  it  is  quite  certain  when  one  reads  the  whole 
of  these  words  that  there  is  no  principle  upon  which 
there  is  any  justification  for  cutting  down  the  general 
words  used  and  arriving  at  ike  conclusion  that  pro- 
perty w)uch  comes  within  the  description  of  the  more 
general  words,  is  to  be  exempt  from  taxation,  because 
it  is  not  specifically  mentioned.  Tbe  words  which 
sre  used  are  undoubtedly  very  extensive  in  their 
operation  if  they  have  their  natural  and  ordinary 
oeamng  given  to  them — '*  all  lands  and  tenements," 
"all  hereditaments,  of  what  nature  or  kind  soever 
they  be,  situate,  lying,  and  being"  **  within  the 
sevenl  and  respective  counties." 

The  main  contention,  indeed  I  think  I  may  say 
the  only  contention  which  was  really  pressed  upon 
your  lordships    was   this,   that,  having  regard   to 


the  provisions  of  the  Metropolitan  and  District 
Bailways  Act,  to  which  I  have  called  your  lord- 
ships' attention,  the  appellants  in  reality  had  only  an 
easement— that  no  tenement  or  hereditament  was 
vested  in  them,  and  that,  their  rights  beiagf  con- 
fined to  rights  of  easement,  or  in  the  nature  of  an 
easement,  the  terms  of  the  Taxing  Act  in  no  way 
applied  to  them.  In  support  of  this  view  they  relied 
upon  the  case  of  The  Chelsea  Waterworks  Co.  v.  Bowley, 
which  came  before  the  Court  of  Queen's  Bench  some 
years  ago  (in  1851).  In  that  case  it  was  decided, 
upon  the  terms  of  the  particular  statute  relating  to 
the  waterworks  then  in  question,  that  the  water  com- 
pany, in  respect  of  their  right  to  lay  pipes  for  the 
purpose  of  carrying  a  stream  of  water  through  cer- 
tain lands,  had  no  interest  in  the  lands,  but  had  only 
an  easement  over  them.  It  is  quite  unnecessary  to 
inquire  whether,  upon  the  true  construction  of  the 
Waterworks  Act  in  relation  to  the  facts  of  that  case, 
a  correct  conclusion  was  arrived  at  in  determining 
that  the  water  company  possessed  an  easement  only. 
It  is  certainly  a  little  cUfficult  to  reconcile  some  of 
the  expressions  used  in  that  case  with  those  used  in 
The  Queen  v.  The  East  London  Waterworks  Co, 
1  do  not  propose  to  enter  upon  any  further 
discussion  of  those  cases,  because  the  ratio  deci^ 
dendi  in  the  case  of  The  Chelsva  Waterworks  Co.  v. 
Bowley  was  distinctly  this,  whether  right  or  wrong, 
that  the  water  company  had  no  greater  rights  than 
those  which  are  possessed  by  a  person  entitled  to  an 
easement,  and  that  they  had  no  interest  in  the  land. 
If  in  the  present  case  the  right  of  the  railway  com- 
pany was  to  an  easement  only,  I  should  be  quite  ready 
to  follow  the  decision  in  The  CheUea  Waterworks  Co.  v. 
Bmvlei/f  and  to  hold  that  that  easement  could  not  be 
made  subject  to  the  payment  of  land  tax.  But  after 
carefully  considering  this  matter  I  have  come  very 
clearly  to  the  conclusion  that  the  railway  company 
have  not  merely  an  easement,  but  that  they  are  the 
owners  of  a  hereditament,  and  that  whether  the 
hereditament  which  is  held  by  any  person  be  upon 
the  surface  or  below  the  surface,  that  hereditament 
is  by  the  terms  of  the  statute  made  subject  to  the 
payment  of  land  tax. 

That  the  statute  does  contemplate  tenements  and 
hereditaments  below  the  surface  being  subject  to 
land  tax  is  perfectly  clear  from  a  perusal  of  the  sec- 
tion, because  mines,  which  are  ordinarily,  as  distin- 
guished from  quarries,  below  the  surface,  are  im- 
doubtedly  expressly  named  and  made  subject  to  land 
tax ;  and,  therefore,  when  the  words  **  all  heredita- 
ments of  what  nature  or  kind  soever"  are  found 
following  the  specific  description  of  hereditaments, 
some  on  the  surface  and  others  below  the  groimd, 
there  cannot  be  the  slightest  reason  for  confining  the 
general  expression  '*  aU  hereditaments  "  to  her^ita- 
mento  on  the  surface,  any  more  than  to  hereditaments 
below  the  surface. 

The  question,  what  is  the  nature  of  the  right  pos- 
sessed by  the  railway  company  with  regard  to  this  tunnel, 
depends  of  course  upon  the  construction  of  the  16th 
section  of  the  Metropolitan  and  District  Bailways  Act, 
1879.  The  main  object  of  the  16th  section  was  to  prevent 
the  railway  companies  from  being  put  to  the  expense  of 
purchasing  land  the  owner  of  which  it  might  probably 
be  very  difficult  to  ascertain,  of  no  practical  value  to 
anyone — namely,  the  land  which  lay  below  certain 
streets  in  London.  Even  if  they  touched  the  cellars  of 
some  houses  bordering  on  the  streets,  they  were  not 
to  be  bound  to  purchase  the  whole  of  the  tenements 
with  which  tiiose  cellars  were  connected,  but  might 
take  the  portion  of  the  land  built  upon  which  they 
required  for  the  purposes  of  their  tunnel,  upon 
making  compensation  and  becoming  purchasers  of  so 
much  land  as  they  required. 
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Now,  the  language  used  is  this,  that  '*the  two 
companies  may  appropriate  and  use  the  snbsoil  and 
under-surface  of  any  such  roadway  or  footway." 
The  word  *'  appropriate  "  is  one  which  seems  to  me 
clearly  to  point  to  the  right  to  the  property  becoming 
yested  in  me  companies ;  they  were  to  *'  appropriate 
and  use "  ;  and  it  seems  to  me  that  when  thev  have 
thus  appropriated  and  constructed  the  tunnel,  that 
tunnel  is  as  much  their  property  as  if  it  had  been 
constructed  upon  land  which  they  had  purchased  and 
paid  for,  and  that  being  their  property  held  by  them 
to  the  exclusion  of  any  other  person,  it  is  as  much  a 
hereditament  as  if  it  had  been  constructed  on  land 
which  they  had  purchased  in  the  ordinary  way. 
Supposing  that  a  part  of  the  tunnel  were  to  -pass 
through  what  had  been  a  vault  or  cellar,  the  portion 
of  the  land  forming  that  part  of  the  tunnel  would 
have  been  purchased  in  the  ordinary  way ;  and  this 
result  would  follow,  I  suppose,  if  the  contention  of 
the  appellants  were  adopted,  that  as  regards  that 
part  of  the  tunnel  there  would  be  property,  and  as 
regards  the  rest  of  the  tunnel  there  wocdd  be  an 
easement  only.  I  do  not  think  that  that  would  be 
a  reasonable  construction  of  the  section.  It  seems  to 
Ine  that  its  terms,  and  what  was  intended  to  be  done, 
and  what  was  done  imder  it,  negative  the  idea  that 
it  was  intended  to  give  the  laQway  company  only  an 
easement. 

The  appellants  naturally  placed  great  reliance  upon 
the  language  of  the  17th  section,  the  section  which 
follows  the  one  upon  which  I  have  just  been  com- 
menting : — **  Nothing  contained  in  the  section  of  this 
Act  with  respect  to  underpinning  or  otherwise 
strengthening  nouses  near  the  railways,  or  in  the 
section  of  this  Act  authorizing  the  two  companies  to 
acquire  easements  only  under  roads  &c.,  and  purchase 
cellars,  &c.,  nor  any  dealing  with  the  lands  in  pursuance 
of  those  sections,  or  either  of  them,  shall  iBlieve  the 
two  companies  from  the  liability  to  coinpensation 
imder  the  68th  section  of  the  Lands  Glauses  Consolida- 
tion Act,  1845."  No  doubt  the  rights  which  the 
companies  were  entitled  to  acquire  are  there  spoken 
of  as  *'  easements."  I  think  that  the  use  of  that  word 
in  that  section  is  altogether  inaccurate;  but  the 
section  really  was  not  intended  at  all  to  define  the 
rights;  it  was  intended  to  provide  that,  notwith- 
standing the  riffhts  which  they  were  to  acquire  under 
previous  provisions  of  the  Act,  they  were  to  be  liable 
to  pay  compensation  under  the  68th  section  of  the 
Lands  Clauses  Act.  Of  course,  for  the  purpose  of 
that  section  it  was  quite  sufficient  to  use  any  Icmguage 
which  would  indicate  the  earlier  provisions  of  the  Act 
to  which  reference  was  being  made ;  but  it  seems  to 
me  impossible,  having  in  view  the  object  of  the  17th 
section,  to  come  to  &e  conclusion  that,  because  the 
word  **  easement "  is  there  used,  the  e£Peot  of  the  16th 
section  is  to  give  an  easement  only. 

For  these  reasons  it  appears  to  me  to  be  dear  that 
the  ground  relied  upon  on  the  part  of  the  appellants 
fails;  that  the  railway  company  were  entitled  to  some- 
thing more  than  an  easement,  that  this  tunnel  was  a 
hereditament  within  the  words  of  the  Land  Tax  Act. 
and  that  therefore  this  appeal  ought  to  be  dismissed, 
and  I  move  accordingly. 

Lord  Watson. — In  order  to  sustain  the  assessment 
for  land  tax,  of  which  the  appellant  company  com- 
plain, the  respondents  must,  in  my  opinion,  show,  in 
the  first  place,  that  the  interests  of  the  company  in 
that  part  of  tiieir  railway  which  passes  below  the 
highway  known  as  the  Crescent,  Minories,  is  an 
interest  in  the  land,  and  not  a  bare  easement ;  and, 
in  the  second  place,  that  such  interest  comes  within 
one  or  other  of  the  classes  of  property  enumerated  in 
section  4  of  38  Geo.  3,  o.  5.    If  these  propositions 


are  established,  it  appears  to  me  that  the  dedaon  of 
l^e  Court  of  Appeal  must  be  affirmed* 

The  nature  of  the  company's  interest  depends  upon 
the  provisions  of  the  Acts  authorizing  their  under- 
taking. By  these  they  are  empoweiM,  for  the  par- 
pose  of  constructing  the  tunnel  which  carries  tbor 
une  beneath  surface  land  which  is  not  a  highway,  to 
enter  upon,  and,  subject  to  the  provisions  of  tiie 
Luids  Clauses  ConsoUdlation  Act,  to  take  and  use » 
much  of  the  lands  delineated  on  the  deposited  pkoi 
as  they  may  require.  It  does  not  admit  of  aoobt 
that  they  have  a  real  interest  in  land  so  taken  and 
used.  But  a  different  enactment  is  made  wbh  re^wet 
to  land,  required  for  the  same  purpose,  whidi  k 
under  the  roadway  or  footway  of  any  stroet,  roai 
or  highway.  In  that  case  it  is  not  neoessaiy  for  tbe 
company  to  acquire  the  subsoil  by  agreement  or  com- 
pulsory purchase,  except  in  so  far  as  it  is  oocnpied  bj 
a  cellar,  vault,  or  other  construction;  and  where 
such  constructions  are  connected  with  a  house  or 
other  building  it  is  declared  that  their  purchase  ihall 
not  be  deemed  to  be  the  purchase  of  peat  of  a  hooie 
or  building  within  section  92  of  the  Lands  GLtasei 
Act.  Where  no  such  underground  oonstmotioai 
exist  they  are  authorized,  without  purchase  or  com- 
pensation, to  **  appropris^  and  use  the  subsoil  and 
under-surface  of  any  such  roadway  or  footway." 

There  was  apparently  no  cellar  or  other  hmk^ 
which  the  company  required  to  purchase  undsriiie 
highway  of  the  Crescent,  Sfljnories ;  and  they  aoooid- 
ingly  appropriated  and  used  a  oonsiderabLe  portka  of 
the  subsoil  for  the  construction  of  a  substantisl  brick 
tunnel,  which  they  now  occupy  as  part  of  Aeir 
railway.  The  tunnel  has  beo^e  pars  soli  in  thfi 
strictest  sense  of  the  words.  If  it  had  been  ooo- 
structed  by  one  who  was  proprietor  a  oentro  usque  &i 
codum,  it  would  have  passed  in  the  absence  d 
exception  with  his  conveyance  of  the  land,  is 
matters  stand  the  owners  of  the  soil,  whoever  tiieee 
may  be,  are  practically  divested  of  interest  in  thti 
part  of  it  which  has  been  converted  into  tozm^ 
They  have  no  right  to  occupy  or  to  interfere  with  it 
in  any  way  whatever ;  and  uieir  exclusion  is  not  far  i 
period  limited,  but  for  all  time  ooming. 

To  "appropriate,"  according  to  its  nstoni 
meaning,  is  to  take  and  keep  a  thing  by  ezofanive 
right ;  and,  as  I  construe  their  Act,  the  aotiiori^ 
which  it  confers  upon  the  company  is,  to  take  sia 
exdusively  possess  as  much  of  the  subsdl  bdov 
highways  as  may  be  required  for  the  purposes  of  tbt 
undertaking.  There  is  no  substantial  distiDeifin 
between  the  interest  which  they  get  by  i^ypropiistkn 
and  that  which  they  acquire  by  purchasing  in  teras 
of  the  Lands  Clauses  Act.  It  may  be  that  if  t^ 
railway  undertaking  was  wholly  abandoned  ihar 
statutory  title  to  the  subsoil  of  highways  would  oewe, 
and  tiie  land  which  they  possess  by  virtue  of  it  voeld 
revert  to  the  original  owner.  But  their  Acti  give 
them  an  interest  in  perpetuity  if  they  choose  to  svsi 
themsdves  of  it ;  and,  at  all  events,  until  abaa&n- 
ment  actually  takes  place,  the  quantity  of  their  pur- 
chased and  of  their  appropriated  rights  wiU,  for  m 
practical  purposes,  be  identicaL 

I  think  it  neht  to  notice  that,  in  one  of  the  (ketes 
of  their  spedia  Act  of  1879,  the  interest  of  the  ooa- 
pany  in  strata  underlying  a  highway  is  wte*^^ 
as  an  easement,  which  is  a  mere  burden  upos  tv 
proprietary  right  of  the  owner  in  fee.  It  iwy*^ 
sist,  dther  in  restraining,  for  the  benefit  «  j"* 
dominant  tenement,  certain  uses  whidi  iti  o**^ 
might  otherwise  make  of  the  servient  ^""^  ?^ 
compelling  him  to  submit  to  uses  of  that  ^'"f^r^ 
others  which  are  not  incompatible  with  hie  rt*«™€ 
the  right  of  properiy.  In  this  case,  so  kog  «  tse 
tunnd  is  used  ror  xailway  purposes,  the  into^  ^ 
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tiie  owxur  from  whom  it  was  appropriated  appears 
to  me  to  be  entirely  ousted.  And  I  am  of  opmion 
that,  in  the  present  qnestion,  regard  must  be  niad  to 
th«  sabstance  and  true  legal  dharaoter  of  the  interest 
oonfened  upon  the  company  by  statute,  and  not  to 
general  terms  oocnrring  in  &e  statute  which  inaocu- 
iMj  deacribe  it.  If  we  company's  interest  had,  in 
lav,  oonstitated  a  mere  easement,  I  do  not  think  the 
iHpODdeDts  could  have  derived  any  advantage  from 
its  being  described  as  an  interest  in  land. 

Is,  tben,  the  interest  of  the  oompany,  being  an 
interest  in  land,  within  any  of  the  classes  of  heritable 
ligphts,  ooiporeal  or  incorporeal,  which  are  made  liable 
to  &e  incidence  of  the  land  tax  by  the  Act  of  38 
Geo.  3?  The  answer  to  be  given  to  that  question 
does  not  appear  to  me  to  be  attended  with  doubt.  I 
thmk  thQ  tmmel  is  as  much  <*land"  as  the  high- 
my  iteelf ,  or  any  other  part  of  the  soil  beneath  it.  I 
also  think  that  it  is  a  "  tenement "  within  the  mean- 
iD^  of  the  Act.  And,  if  I  were  wron^  in  both  these 
eoDdurions,  I  should  still  be  of  oninion  that  it  fell 
vitidn  the  category  of  "all  hereditaments  of  what 
ottDre  or  Und  soever  they  be.*' 

It  nas  argued  that  the  Land  Tax  Act  of  1797  implies 
only  to  Ihe  surface  of  land  and  to  buildings  erectea  upon 
it,  and  that  wherever  the  surface  is  taxed,  or  is  ex- 
iBipted,  as  in  this  case,  b^  reason  of  the  use  to  which 
'^ia  pat,  no  tax  is  exigible  in  reroeot  of  buildings 
Idow  the  sorface.  I  can  find  no  soud  foundation  for 
that  argument  either  in  principle  or  in  the  language 
of  the  Act  A  oonstmotion  in  or  below  the  land  is 
asmoch  a  part  of  it  as  an  erection  on  its  surface.  A 
fldlar  below  a  pubHo  footway  is  as  much  a  tenement 
aa  the  dwelling-house  to  which  it  is  appurtenant ; 
and  I  can  see  no  reason  for  holding  that,  snould  they 
be  8B?ered  in  title,  the  one  would  not  be  as  much  a 
hereditament  as  the  other.  If  the  tax  were  redeemed 
\ij  the  owner  of  tiie  land  at  a  time  when  there  were 
no  buildings  upon  it,  I  think  that  buildings  subse- 
quently constraoted,  whether  above  or  below  the 
snrfaoe,  would  be  enfranchised. 

For  these  reasons  I  concur  in  the  judgment  which 
baa  been  moved  by  the  Lord  Chancellor. 

Lord  AsHBOUBiTB.— I  also  oononr.  The  statute  38 
Geo.  3,  c  5  made  the  land  tax  perpetual,  and  the 
aoiounts  payable  by  each  locality  ohiurged  are  clearly 
fixed.  The  object  throughout  is  that  the  properties 
Hable  shall  be  charged  with  *'as  much  equality  as 
poasiUe  bj  a  pound  rate."  It  is  manifest  that  if  any 
property  is  given  an  immunity  it  will  be  a  hardship 
OD  all  other  properties  liable  to  the  tax,  and  it  would 
leqmre  dear  words  to  give. such  an  immimity.  This 
ianot  denied,  but  it  is  asserted  that  this  tunnel  is  not 
property  in  land,  is  not  an  interest  in  land,  but  is 
nerely  an  easement. 

I  concur  with  Cave,  J.,  and  the  three  judges  of  the 
Coort  of  Appeal  that  the  railway  company  took  more 
than  an  easement;  they  took  an  interest  in  land, 
tahing  a  practically  perpetual  right  of  exclusive 
poaseesion  in  the  tunned.  The  case  of  ReiUy  v.  Booth, 
38  W.  B.  484,  44  Ch.  D.  12,  supports  this  view ;  the 
voids  of  Lopes,  L.J.,  there  are  in  point :  *'  The  ex- 
cbaive  or  unrestricted  use  of  a  piece  of  land  .  .  . 
beyond  all  question  passes  the  property  or  ownership 
in  that  land!,  and  there  is  no  easement  known  to  law 
vhidi  gives  exclusive  and  unrestricted  use  of  a  piece 
ofkni" 

Arriving  at  the  conclusion  that  this  toimelis  an 
mterest  in  land  and  within  the  Act  of  38  Geo.  3, 1 
esn  see  no  kind  of  reason  why  it  should  not  be 
diarged  with  the  land  tax,  particularly  as  its  exdu- 
lion  won|d  increase  the  charge  on  other  payers  of  the 
tax. 

I  only  desire  to  add  that,  as  at  present  advised,  I 


do  not  think  that  all  the  reasons  given  in  the  case  of 
The  Queen  v.  EcLst  London  Waterworks  Go,  can  be 
easily  reconciled  with  all  the  reasons  given  in  the  case 
of  the  Chelsea  Waberworhs  Co.  v.  Bowley. 

Lord  MoBBis. — I  concur. 

Lord  Shaitd. — I  also  concur. 

Order  appealed    from  affirmed,   and    appeal   dis^ 
missed,  %m£h  costs. 

Solicitor  for  the  appellants,  B,  W.  Perks, 

Solicitor  for  the  respondents,  H,  B,  2*.  AUooander. 


Feb.  1. 


<Sotttt  of  appeal. 

From  a  B.  Div.        \ 

£>rd  Esher,  M.B.,  and  [ 
pes  and  Davey,  Ii.JJ.) ) 
Bbothebton  v.  Metropoutan  and  District  Bail- 
way  Joint  Comkittbb.  (a.) 

Practice — New  trial — Costs  of  former  trial  to  abide 
result  of  new  trial. 

Where  tJte  Court  of  Appeal,  in  granting  a  new  trial, 
orders  the  costs  of  the  former  trial  to  abide  the  result  of 
the  new  trial,  t?ie  meaning  of  tJie  order  is  that  the  remit 
of  the  first  trial  as  to  costs  is  to  he  the  same  as  the  result 
of  the  second  trial  as  to  costs. 

Application  for  a  new  trial. 

This  action,  which  was  for  false  imprisonment,  was 
originally  tried  before  Mathew,  J.,  and  a  jury,  when 
the  learned  judee  nonsuited  the  plaintiff.  On  the 
application  of  tne  plaintiff,  the  Court  of  Appeal 
granted  a  new  trial,  and  ordered  that  the  costs  of 
&e  former  trial  should  abide  the  result  of  the  new 
trial.  The  action  was  then  tried  before  Hawkins,  J., 
and  a  jurv,  when  a  verdict  was  found  for  the  plaintiff 
for  one  mrthing  damages,  and  the  learned  judge 
made  an  order  depriving  the  plaintiff  of  his  costs. 
The  plaintiff  appUed  for  a  new  trial  on  the  ground  of 
insufficiency  of  damages. 

Crisps,  for  the  plaintiff. 

J^.  H,  MeUor,  for  the  defendants. 

The  CoTTBT  (Lord  Esheb,  M.B.,  and  Lopes  and 
Davey,  L.JJ.)  dismissed  the  application  with  costs. 

The  question  then  arose  how  effiect  should  be  given 
to  the  previous  order  of  the  Court  of  Appeal  with 
regard  to  the  costs  of  the  first  trial. 

The  case  of  Fergusson  v.  Davison,  30  W.  B.  462,  8 
Q.  B.  D.  470,  was  referred  to. 

Lord  EsHEE,  M.B. — On  the  former  occasion  this 
court  made  an  order  that  the  costs  of  tlie  first  trial 
should  abide  the  result  of  the  second  trial.  That 
order  being  an  order  with  regard  to  costs,  the  result 
of  the  second  trial  meant  the  result  of  the  second  trial 
with  regard  to  costs.  The  meaning  of  the  order, 
therefore,  was  that  the  result  of  the  first  trial  as  to 
costs  was  to  be  the  same  as  the  result  of  the  second 
trial  as  to  costs.  At  the  second  trial  the  plaintiff  has 
not  been  allowed  his  costs.  Therefore  he  is  not  to  be 
allowed  his  costs  of  the  first  triaL 

The  CoTTBT  accordingly  directed  that  neither  party 
should  be  allowed  costs  of  the  first  trial. 

Solicitor  for  the  plaintiff,  Edu>ard  Clarke, 

Solicitors  for  the  defendants,  Fowler,  Perks,  Hop' 
kinson,  ds  Co, 

(a.)  Beported  by  F.O.  Btjokeb,  Esq.,  Barrister-at- 
Law. 
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Court  of  Appeal. 


Thobne  v.  Hbard. 


CouBT  OF  Affb&l. 


From  Chan.  Div.    \ 

(Lindley,  Kay,  and  \  Jan.  12,  24. 

A.  L.  Smith,  L. JJ.) ) 

Thorne  v.  Heard,  (a.) 

Trustee — Breach  of  trust — Fnmd  of  agent — Liability  of 
principal — Statute  of  Limitations — "  Party  or  privy 
to  **  fraud — Trust  property  **  still  retained  '*  by  trustee 
^TrusUe  Act,  1888  (51  A  62  Vict.  c.  59),  s.  8. 

The  fraud  of  an  agent,  to  make  the  princiwd  liable, 
must  be  committed  within  the  scope  of  his  authority  and 
for  the  benefit  of  the  principal, 

A  person  who  knows  nothing  of  the  fraudulent  <ict  of 
another,  and  in  no  way  ratifies  or  benefits  by  it,  and  has 
no  moral  complicity  with  it,  cannot  be  said  to  be  ^^ party 
or  privy  to^*  it  within  the  meaning  of  section  8  of  the 
Trustee  Act,  1888. 

*  To  exclude  a  trustee  from  tJie  benefit  of  that  section  on 
the  ground  that  the  trust  property  is  "  still  retained  "  by 
him,  it  must  be  in  his  hands  or  within  his  control  at  the 
date  of  the  writ* 

Decision  of  Romer,  J.,  41  W.  li.  636,  [1893]  3  Ch. 
530,  affirmed, 

Blair  V.  Bromley,  2  PA.  354,  and  Moore  v.  Knight, 
89  W.  R.  312,  [1891]  1  Ch.  547,  distinguUhed. 

Appeal  from  a  decision  of  Bomer,  J.,  reported  41 
W.  B.  636.  [1893]  3  Ch.  530. 

The  defendants,  Henij  Ellis  Heard  and  William 
Marsh,  were  the  transferees  of  an  indenture  of 
mortgage  dated  the  5th  of  August,  1868,  to  secure 
£1,000  charged  on  a  leasehold  property  called  **  The 
Nest,"  held  under  a  lease  for  ninety-nine  years  from 
the  24th  of  June,  1867.  The  mortgage  contained  the 
usual  power  of  sale  and  the  usual  declaration  as  to 
the  apphcation  of  the  purchase-money. 

The  plaintiff,  Henry  Thome,  was  Uie  transferee  of 
two  subsequent  mortgages  on  the  same  property  to 
secure  £333. 

James  Searle,  a  solicitor,  acted  in  these  mortgage 
transactions  for  both  the  plaintiff  and  the  defendants, 
and  also  for  the  mortgagor.  He  was  liirnaftlf  a  third 
mortgagee  of  the  property,  and  there  was  due  to  him 
as  such  third  mortgagee  a  sum  of  £375  3s.  6d. 

In  the  year  1878  the  defendants,  in  exercise  of  the 
power  of  sale  contained  in  the  mortgage  of  the  5th  of 
August,  1868,  sold  the  leasehold  premises  to  Eliza 
Stewart  for  £1,700,  and  the  premises  were  conveyed 
to  her.  The  sale  was  conducted  by  Searle  for  the 
defendants ;  he  paid  £1,000  of  the  purchase-money 
over  to  the  defendants  in  satisfaction  of  their  own 
mortgage  and  retained  the  remainder  in  his  hands, 
ostensibly  to  be  dealt  with  as  to  £333  for  the  plaintiff's 
benefit,  he  having  fraudulently  represented  himsdf  as 
the  plaintiff's  agent.  Searle  handed  two  receipts  to 
the  defendants,  but  their  attention  did  not  appear  to 
have  been  called  to  their  contents,  which  were  in  the 
following  terms,  and  dated  the  5th  of  February, 
1878  :— 

**Beceived  of  Messrs.  Henry  Ellis  Heard  and 
William  Marsh  the  sum  of  £333,  being  principal 
money  due  to  Mr.  Henry  Thome  on  two  further 
charges  by  way  of  mortmge  on  *  The  Nest,*  Torquay, 
Devon,  dated  respectively  the  25th  of  June,  1869,  and 
the  22nd  of  November,  1870,  and  I  undertake  to 
deliver  to  them  the  indentures  dated  the  loth  and 
18th  of  March,  1872,  being  transfers  of  such 
mortgages,  and  Mr.  Thome's  receipt  indorsed  thereon 
within  fourteen  days  from  this  date.— James 
Searle." 

**Beceived  of   Messrs.    Henry   Ellis   Heard   and 

(a.)  Beported  by  Arthur  Lawrence,  Esq.,  Bar- 
rister-at-Law. 


William  Marsh  the  sum  of  £375  3a.  6d.,  being  th« 
balance  of  the  puiohase-money  of  'The  Naii,' 
Torquay,  Devon,  sold  to  Mrs.  Eliza  Stewart  for 
£1,700  (after  their  retaining  the  sum  of  £1,000  due  « 
Uieir  fint  mortgage,  and  paying  to  Mr.  Keary  Thazne 
the  sum  of  £333  due  to  lum  on  mortgage  of  the  stou 
premises,  subject  to  the  first  security  to  than),  the  nk 
thereof  having  been  carried  oat  by  Messrs.  Heory 
Ellis  Heard  and  William  Marsh  with  the  appronl 
of  Mr.  Henry  Thome  and  at  my  Teqaest.--JAXE3 
Searle." 

The  sale  was  not,  as  it  was  stated  in  the  Isik- 
mentioned  receipt  to  be,  with  the  i^proval,  nor  wm 
it  with  the  knowledge  of  the  plaintiff,  and  Seaiie  did 
not  pay  over  the  £333  to  him,  bat  made  ose  of  it 
for  his  own  purposes,  though  he  contina^  to  pay 
interest  to  the  plaintiff  as  if  on  his  mortgages  down 
to  shortly  before  the  time  when  he  became  bankn^ 
in  February,  1892,  when  it  transpired  thaihe  badiaed 
the  moneys  so  received  for  his  own  pnrpoees. 

This  action  was  brought  on  the  30itih  of  Angut, 
1892,  by  the  plaintiff,  claiming,  as  against  &i 
defendants,  the  sum  of  £333,  or  for  an  so- 
count  of  the  surplus  moneys  realiBed  by  the  i 
after  satisfying  the  moneys  due  to  the 
Bomer,  J.,  held  that  we  defendants 
liable  to  the  plaintiff  for  the  balance  of  the  n<^ 
moneys,  since,  even  if  they  had  been  goilty  oi 
negligence  in  not  seeing  that  Searle  had  nxdhaatf 
from  the  plaintiff  to  receive  the  mon^  for  bia  lod 
in  not  seemg  that  Searle  paid  it  to  him,  sectioa  8  if 
the  Trustee  Act,  1888,  barred  the  claim,  and  die 
subsequent  payment  of  interest  by  Searle  did  bsI 
keep  the  right  of  action  alive  agamst  the  deleDdaalL 

The  plaintiff  appealed. 

CozenS'Hardy,  Q,C.,  J.  W.  Clydesdale,  said  IT.i, 
Peck,  for  the  appellant. — ^The  respondents  are  hsbk 
The  fraud  was  committed  by  Seane  acting  wi^iintte 
scope  of  his  authority  as  their  agent,  and  binds  then. 
They,  by  culpable  negligence,  enabled  him  to  oomnft 
the  fraud,  and  so  were  **  party  or  privy  "  to  it  wit^ 
the  meaning  of  the  8th  section  of  the  Trustee  Act, 
1888,  which  does  not  mean  that  they  msirt  be 
criminally  or  morally  inculpated  in  the  fraudnlail 
act.  They  cannot,  therefore,  have  the  boiefit  of  t^ 
section  so  as  to  plead  the  Statute  of  limitatioBB. 
Further,  the  money  was  '*  still  retained  "  by  them  k 
law  within  the  meaning  of  the  section ;  Searle  harxBf 
been  their  agent  to  receive  it,  and  on  that  groond  sim 
they  are  outside  the  benefit  of  the  section. 

Chadwyck-Hedky,  Q.C.,  and  Creed,  for  the  » 
spondents. — ^The  money  was  not  **  retained  "  by  " 
respondents  when  it  was  misappropriated  by  '~ 
money  is  only  ** still  retained"  within  the  msana^g* 
the  section  when  it  is  in  the  pocket  of,  or  can  be  ^4 
at,  by  the  trustee.  "Still"  meansatthe  timei^tte 
writ  being  issued.  The  object  of  the  section  is  ^F^ 
vent  a  trustee  who  can  get  at  the  money  pleaaaf 
lapse  of  time  and  so  keeping  it.  Again,  if  As 
respondents  are  to  be  fixed  with  oonstmclive  doImi 
of  the  contents  of  the  receipts  so  as  to  be  made  haUs 
under  them,  they  ought  also  to  have  ^e  benefit  ol 
them.  Again,  the  fraud  of  an  agent,  to  mab  ^ 
principal  liable  for  it,  must  be  committed  in  a  mater 
u'hich  is  within  the  scope  of  his  authority  and  for  tks 
benefit  of  his  principal :  British  Mutual  Bankittf  (* 
V.  Chamwood  Forest  Railway  Co.,  3o  W.  R.  o^»  I* 
U.  B.  D.  714.  There  is  no  mond  fraud  sug^re*^ 
Hgainst  the  respoudents;  they  were  in  no  sb^ 
*'  party  or  privy  "  to  Searle's  fraud  within  the  uk* 
ing  of  the  section.  Tou  cannot  charge  a  persM  ^h 
concealed  fraud  when  the  original  fraud  could  not  ^ 
brought  home  to  him  if  it  hxA  not  been  oamt^ 
The  six  years  under  the  Statute  of  limitatioBs  begaa 
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(ktuBT  Of  Appeal. 


Thobns  v.  Hsabd. 


CoTTBT  OP  Appeal. 


to  nm  in  fayoar  of  the  respondents  in  1878,  when  the 
fnod  was  committed. 

CozeM' Hardy y  Q.C.,in  reply. — The  right  of  action 
did  not  aocrne  to  the  plaintiff  till  the  fraud  was  dis- 
ooTered  in  1892.  Searle  was  employed  by  the 
lespondents,  upon  the  authority  of  the  receipts,  to 
pay  the  money  to  the  plaintiff,  and  they  are  there- 
fore Hahle  for  his  fraud.  Both  the  appellant  and  the 
respondents  are  innocent  parties,  one  must  suffer, 
snd  aa  the  respondents  have  been  negligent  and  the 
pUintiff  has  not,  they  ought  to  suffer. 

The  following  cases  were  also  referred  to  in  the 
ooorae  of  the  arguments :  CUbhs  v.  Ouild,  30  W.  H. 
591, 9  Q.  B.  D.  59 ;  Blair  v.  Bromley,  2  Ph.  354 ;  and 
Moore  Y,  Knight,  39  W.  B.  312,  [1891]  1  Ch.  547. 

Our.  adv.  miU. 

Jan.  24. — ^Lindley,  L.  J.— The  liability  of  the  de- 
feDdants  is  clear,  imless  they  are  protected  by  section  8 
of  the  Trustee  Act»  1888,  which  makes  the  Statute  of 
limitations  applicable  to  trustees  in  certain  cases. 
The  section  was  evidently  intended  to  give  consider- 
sUe  protectiun  to  honest  trustees  who  have  incurred 
penonal  liability  by  committing  some  breach  of  trust. 
UpQsi  this  enactment  and  the  facts  of  this  case  two 
questions  arise — viz.,  (1)  When  did  the  plaintiff's  right 
of  action  aocrne  P  (2)  If  it  accrued  more  than  six 
jam  before  the  commencement  of  the  action,  does 
tbe  case  come  within  one  of  the  exceptions  to  which 
the  Statute  of  limitations  is  made  inapplicable  p 

Knt,  as  to  the  time  when  the  cause  of  action 
seemed  to  the  plaintiff.  The  defendants,  as  first 
mozlgagees,  sold  in  January,  1878.  Searle,  as  their 
solicitor,  received  the  purchase-money,  and  paid  them, 
and  undertook  to  pay  the  plaintiff  out  of  the  balance. 
There  was  no  fraud,  and  consequently  no  concealed 
fraud,  in  this  transaction.  The  plaintiff's  right  to  be 
paid  by  Hie  defendants  accrued  as  soon  as  they 
noeived  the  purchase-money  from  the  purchaser,  and 
ihe  leceq^t  of  that  money  by  Searle  was  clearly  a 
reo^t  ijy  the  defendants,  he  being  their  agent  to 
receive  it  for  them.  The  fraud  which  was  concealed 
occozred  after  this  transaction,  and  after  the  right 
ioiight  to  be  enforced  in  this  action  accrued  to  the 
jhaniift.  The  fraud  was  the  misappropriation  by 
Searle  of  the  plaintiff's  money  to  his  own  use,  and 
the  concealment  of  that  fraud  was  effected  by  the 
cfmfa'nned  payment  of  interest  to  the  plaintiff  by 
Seade,  purporting  to  act  on  behalf  of  the  mortgagor, 
vhose  solicitor  he  also  was.  The  fraud  thus  per- 
petrated and  concealed  by  Searle  cannot,  in  my 
opadon,  be  treated  as  perpetrated  or  concealed  by  the 
dsfendantB.  They,  in  fact,  knew  nothing  of  it;  and 
in  perpetrating  and  in  concealing  the  fraud  Searle  was 
not  acting,  or  even  purporting  to  act,  for  the  defend- 
ants. He  was  acting  mudnlently  in  his  own  interest, 
pretending  to  the  defendants  that  he  had  authority 
itOBk  Thcxme  to  receive  the  amount  due  to  him,  and 
nndertakiiig^  to  remit  it  to  him,  and  pretendizig  to 
Thome  that  his  aeoniity  was  still  subsisting,  and  pay- 
ing intereei  to  tarn  accordingly.  Consistently  with 
The  BritUh  Mutual  Banking  Co.  v.  The  Chamwood 
Fvrest  Bailway  Go,,  these  frauds  of  Searle  cannot  be 
icgarded  as  the  frauds  of  the  defendants — ».e.,  as 
frauds  oonunitted  hv  their  agent  for  them,  or  for 
iheir  benefit,  and  n>r  which  they  are  legally  re- 
qionsible  although  completely  innocent  of  all  fraud 
themselves.  The  case  of  Blair  v.  Bromley,  which  was 
letied  upon  as  showing  that  in  equity  the  cause  of 
aetioQ  ong^t  to  be  regarded  as  accruing  when  the 
£sad  was  discovered,  and  not  before,  is  clearly  dis- 
tinffoiflhsbble  on  this  ground^  The  fraudulent  trans- 
acSm  in  tb»t  cause  was,  itsejf  the  cause  of  action, 
and  the  innocent  partner  was  liable  for  that  fraud, 


and  it  was  concealed  by  the  fraudulent  partner,  both 
when  the  fraud  was  committed  and  afterwards  whilst 
he  was  a  member  of  the  firm  as  well  as  after  he  had 
retired  from  it.  Moore  v.  Knight  was  a  similar  case. 
In  both  cases  the  fraud  and  its  concealment  in  the 
first  instance  were,  though  committed  by  one  partner, 
imputable  to  the  firm,  and  under  those  circumstances 
the  cause  df  action  was  held  not  to  accrue  until  the 
fraud  was  discovered. 

The  law  applicable  to  the  Statute  of  limitations  in 
cases  of  concealed  fraud  was  carefully  examined  by 
this  court  in  Willia  v.  Earl  Howe,  41  W.  R.  433, 
[1893]  2  Ch.  545;  which  was  an  action  for  the 
recovery  of  land,  and  the  right  of  the  plaintiff  turned 
on  3  &  4  Will.  4,  c.  27,  s.  26.  The  point  whether 
section  26  applies  only  to  frauds  committed  by  the 
defendant  or  those  through  whom  he  claims,  or 
whether  it  extends  to  frauds  committed  by  strangers, 
will  be  found  alluded  to  by  Kay,  L.J.,  and  he,  fol- 
lowing Kiudersley,  V.C,  in  Petre  v.  Fetre,  1  W,  B. 
139,  1  Drew.,  at  p.  397,  expressed  his  opinion  that  the 
fraud  to  avaU  the  plaintiffmust  have  been  committed 
by  the  defendant  or  some  person  through  whom  he 
claimed.  This  accords  with  liord  Bedesdale's 
opinion  in  Hoveivden  v.  Lord  Annesley,  2  Sch.  &  Lef., 
p.  634.  He  puts  the  doctrine  of  concealed  fraud  thus. 
He  says  that  the  d^endant's  conscience  is  so  affected 
that  he  ought  not  to  be  allowed  to  avail  himself  of  the 
statute  or  lapse  of  time.  Willie  v.  Earl  Howe, 
moreover,  decided  that  a  fraud  committed  and  con- 
cealed, even  by  the  defendant  or  one  of  his  prede- 
cessors in  title,  would  not  avail  the  plaintiff  if  the 
fraud  and  its  concealment  were  sub^quent  to  the 
wrongful  entry  which  ^ve  the  plaintiff,  or  his  pre- 
decessors, a  right  to  brmg  ejectment.  This  last  point 
had  in  fact  been  already  decided  by  the  House  of 
Lords  in  Lawrance  v.  Lord  Norreye,  38  W.  R.  753,  15 
App.  Cas.  210.  No  question  of  agency  arose  in  Willia 
V.  Earl  Howe,  but  that  case  has  a  very  important 
bearing  on  the  present,  for  the  statutory  enactment 
on  which  the  case  turned  is  a  legislative  recognition 
and  expression  of  previously  well-settled  principles  in 
equitnr,  and  those  principles  were  and  are  applicable 
to  all  kinds  of  proper^,  and  not  to  real  property 
only. 

Although,  however,  the  equitable  doctrine  re- 
specting concealed  fraud  is  based  on  the  moral  injus- 
tice of  allowing  a  man  to  take  advantage  of  his  own 
fraud  and  concealment,  I  am  of  opinion  that,  if  the 
defendants  were  liable  for  Searle's  fraud  and  conceal- 
ment, the  cause  of  action  against  the  defendants 
would  not  have  accrued  to  the  plaintiff  until  its  dis- 
covery by  himj  or  at  all  events  untU  he  might  have 
discovered  it  with  reasonable  diligence.  The  Trustee 
Act,  1888,  s.  8,  has  in  no  way  altered  the  principles 
which  determine  the  time  when  a  cause  of  action  ac- 
crues :  see  Moore  v.  Knight.  In  the  case  of  a  breach 
of  trust  a  cause  of  action  founded  upon  it  accrues  to 
the  cestui  que  trust  upon  the  commission  of  the  breach 
of  trust  {In  re  Swain,  [1891]  3  Ch.  233,  40  "W.  R. 
Dig.  269\  unless  that  breach  of  trust  is  a  fraudulent 
breach  ox  trust,  and  is  concealed  by  the  trustee  com- 
mitting it,  or  l^  some  person  for  whom  he  is  legally 
responsible.  In  this  case  the  plaintiff's  cause  of  action 
against  the  defendants  was  a  breach  of  trust  com- 
mitted by  them,  but  not  a  fraudulent  breach  of  trust ; 
the  fraua  and  its  concealment  were  subsequent  to  the 
breach  of  trust,  and  were  both  attributable  to  Searle, 
who  conmutted  the  fraud  and  concealed  it,  not  for  the 
defendants,  nor  even  ostensibly  for  them,  but  really 
for  himself,  and  pretending  to  act,  first,  for  the 
plaintiff,  and  afterwards  for  the  mortgagor.  I  come, 
therefore,  to  the  conclusion  that  tiie  plaintiff's  cause 
of  action  against  the  defendants  accrued  in  January, 
1878— i.e.,  more  than  six  years  before  the  commence- 
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ment  of  the  action,  and  that  the  Statute  of  Limitations 
protects  the  defendants,  unless  the  case  falls  within 
one  or  other  of  the  exceptions  mentioned  in  section  8 
of  the  Trustee  Act,  1888. 

I  pass,  therefore,  to  the  second  of  the  questions 
before  stated.  Section  8  contains  three  exceptions — 
viz.,  (1)  frauds  to  which  the  trustee  has  been  party  or 
privy ;  (2)  cases  in  which  trust  property  is  still  re- 
tained by  the  trustee;  (3)  cases  in  which  a  trustee 
has  converted  trust  property  to  his  own  use.  l^e 
third  exception  need  not  be  further  alluded  to  in  the 
present  case.  Counsel  for  the  apjpellant  contended 
that  the  facts  of  this  case  brought  it  within  the  first 
exception,  but  I  am  clearly  of  opinion  that  they  do 
not.  It  is  only  by  a  misuse  of  luiguage  that  a 
person  who  in  fact  knows  absolutely  nothing  of  the 
fraudulent  conduct  of  another,  who  in  no  way 
benefits  by  it  or  ratifies  it,  can  be  said  to  be  party  or 
privy  to  it.  One  person  may  be,  and  often  is,  liable 
m  law  for  frauds  which  he  has  not  oommitted,  but  to 
say  that  he  is  party  or  privy  to  them  is  quite 
another  matter,  and  is  onl^r  true  when  he  has  per- 
Bonallv  in  some  way  participated  in  them.  The 
defendants  were,  in  my  judgment,  in  no  sense  what- 
ever either  fraudulent  themselves  or  parties  or  privies 
to  the  fraud  of  Searle.  It  was  next  urged  that  tiie 
case  fell  within  the  second  exception,  and  that  the 
defendants  still  retained  the  plaintifiTs  money.  This, 
however,  again,  is,  in  my  opinion,  not  true  in  fact. 
The  word  "  still  *'  refers  to  tne  commencement  of  the 
action^  and  the  use  of  the  word  is  important.  A 
trustee  may  be  liable  to  make  good  tnist  money, 
with  interest,  as  if  it  were  still  in  his  hands,  and  yet 
he  may  not  in  fact  have  it.  But,  in  construing  this 
statute,  we  have  to  ascertain  whether  in  fact  the  trust 
property  sought  to  be  recovered  is  still  retained  by 
the  trustee.  That  question  ought  to  be  answered  in 
the  affirmative  if  he,  or  any  agent  for  him,  has  it  so 
that  he  can  get  it;  but  in  tiie  negative  if  it  has  been 
lost,  whether  by  his  negligence  or  otherwise.  The 
second  exception  apphes  to,  and  is  confined  to,  cases 
in  which  at  the  date  of  the  writ  the  trustee  still 
retains — i.e.,  has  in  his  hands  or  under  his  control — 
the  trust  property,  or  the  proceeds  thereof,  sought  to 
be  recovered.  It  assumes  that  the  property  sought 
to  be  recovered  exists,  and  can  be  recovered.  But, 
at  the  date  of  the  writ  in  this  action,  the  defendants 
had  not  in  fact  got  the  money  sought  to  be  recovered, 
nor  had  they  it  imder  their  control.  They  had,  in 
fact,  lent  it  and  lost  it.  But  for  the  statute  they 
would  be  liable  for  it  with  interest ;  but  the  statute 
protects  them,  for  in  no  proper  sense  of  the  expression 
can  they  be  said  still  to  reteun  the  money.  The  appeal 
must,  therefore,  be  dismissed,  with  costs. 

Kay,  L.J. — In  1878  the  first  mortgagees  of  certain 
real  property  sold  it  for  £1,700.  £1,000  of  this  went 
to  pay  off  their  mortgage,  and  there  remained  a 
surplus  of  £700.  The  plaintiff  was  second  mortgagee 
of  the  same  property  for  £333.  He  now  sues  the  first 
mortgagees  for  this  balance.  Undoubtedly  the  first 
mortgagees  became  trustees  of  the  surplus  proceeds. 
Mailmon  v.  Clarke,  3  W.  E.  2,  4  W.  E.  30;  Charles 
V.  Jones,  36  W.  E.  646,  36  Ch.  D.  544 ;  Magnus  v. 
Queensland  National  Bank,  35  W.  E.  752,  36  W.  E. 
577,  36  Oh.  D.  25,  37  Ch.  D.  466.  They  have  not 
paid  the  plaintiff  any  part  of  it,  axid  prima  facie  they 
are  liable.  But  they  claim  the  benefit  of  the  Statute 
of  Limitations  contained  in  section  8  of  the  Trustee 
Act,  1888.  And  if  they  have  not  been  party  or  privy 
to  any  fraud  or  fraudulent  breach  of  trust,  or  have 
not  retained  the  trust  fund,  or  have  not  converted  it 
to  their  own  use,  they  may  succeed  in  this  defence, 
provided  that  six  years  have  elapsed  since  the  cause 
of  action  accrued. 


The  drcumstanoes  are  very  peculiar.  At  the  time 
of  the  sale  the  defendants  were  the  first  mortwees, 
the  plaintiff  was  the  second,  and  Seade,  a  sdidtor, 
was  the  third.  Previously  to  the  sale  Seade  had 
been  accustomed  to  pay  interest  on  the  mortgages  as 
solicitor  for  the  mortgagor.  Searle  acted  in  the  sale 
as  solicitor  for  the  vendors,  the  first  mortgagees.  By 
their  authority  he  received  the  whole  of  tiie  purchaae- 
money.  He  paid  to  them  £1,000  in  discharge  of  Uu 
first  mortgage.  He  retained  the  £700  surpliu  pro- 
ceeds. He  gave  to  the  first  mortgagees  two  reoetpts, 
one  for  £333  on  account  of  principal  mon^ihieto 
the  plaintiff  on  his  mortgage,  and  by  the  same  doen- 
ment  he  undertook  to  d^ver  the  mortgage  deedi 
of  the  plaintiff  to  the  first  mortgagees  vrithm  foarteea 
days  from  the  5th  of  February,  1878,  the  date  of  tie 
receipt.  The  other  receipt  was  for  the  balance  of  the 
purchase-money,  and  was  delivered  the  same  day, 
and  with  it  Searle  gave  a  separate  undeit&kiiig  to 
hand  over  his  own  mortgage  deeds  to  the  first  mort- 
gagees. If  these  receipts  and  undertakings  Ind  been 
brought  to  the  knowledge  of  the  defendants  it  might 
be  argued  that  the  nature  of  Searle's  possesiioii  of 
the  surplus  proceeds  was  changed  as  between  him  aad 
the  first  mortgagees.  But  their  attention  was  not 
called  to  them,  and,  although  Searle  handed  tliea 
with  other  papers  to  the  first  mortgagees,  they  w«e 
entirely  ignorant  of  the  contents  of  them.  Li  fact, 
they  left  the  surplus  proceeds  of  tJie  sale  of  titt 
property  in  Searle's  haiids  without  any  dixwtkm  u 
to  their  application,  and  without  any  inqoiiy  as  to 
what  he  did  with  the  mon^.  Searle  kept  the  mooer 
in  his  own  possession,  apphed  it  to  his  own  use,  and 
became  bankrupt  in  1892.  The  plaintiff,  tiie  seosd 
mortgagee,  first  discovered  these  facts  after  SearkPs 
bankruptcy,  and  on  the  30th  of  August,  1^  be 
brought  this  action  against  the  first  mortgagees,  (h 
the  3rd  of  January,  1878,  Searle  had  written  to  ^ 
plaintiff  informing  him  that  the  mortgaged  ptty 
perty  was  under  contract  for  sale,  and  saying  tbat 
the  solicitors  to  whom  the  abstract  was  sent  required 
to  see  the  plaintiff's  mortgage.  The  p1<Mwijff  tboe- 
upon  sent  the  mortgage  to  S^le,  who  returned  it  in 
Januaiy,  1879.  Except  for  this  intamation,  (ite 
plaintiff  knew  nothing  of  the  sale,  and  was  nenr 
informed  that  a  sale  had  been  carried  oat. 

Of  course,  the  defendants  are  liable,  unlesi  tiia 
statute  to  which  I  have  referred  protects  them.  It 
has  been  argued  that  they  were  party  or  prify  to 
Searle's  fraud.  Even  if  it  could  be  said  t&U  tby 
were  liable  for  his  fraud,  it  is  another  thing  to  tty 
that  they  were  party  or  privy  to  it.  I  think  tbat 
those  words  in  the  statute  mdicate  moral  oompfiotr, 
which  is  not  suggested  in  this  case.  Then  the^esd- 
ants  certainly  did  not  convert  the  money  to  tbeir 
own  use.  Therefore,  neitiier  of  those  exceptioos  on 
^PP^y*  ^^  ^^7  retain  the  money  P  That  is  moR 
doubtful.  Searle's  receipt  of  the  money  as  tlior 
agent  and  by  their  direction  was  equivalent  to  a 
receipt  by  the  defendants.  It  absolved  the  pur- 
chaser, and  neither  against  him  nor  at^iud.  tbe 
persons  entitied  to  the  surplus  could  they  be  treated 
as  not  having  received  it.  Then,  whQe  the  moogj 
remained  in  Searle's  hands  without  any  obaoige  in  tk 
nature  of  his  possession  of  it,  I  should  tlit«V  thftt  )b$ 
retention  of  it  was  a  retention  l^  the  first  mortgigeai* 
Mr.  Chadwyck  Healey  argued,  and  I  am  indined  t» 
accept  his  argument,  that  the  intention  of  the  exo^p* 
tion  in  the  statute  was  to  prevent  a  tmstee  wn^  t& 
bar  by  lapse  of  time  to  enable  himself  to  apprqeislfr 
a  trust  fund,  which  he  had  not  appropriated  hiAhi. 
the  power  of  appropriating.  Money  in  the  haaiiof 
an  agent,  from  whom  it  could  be  recoverod  hj  Ai 
tnistees,  would  be  in  this  position,  and  it  ooidd  sot 
be  the  intention  of  the  statute  that  the  trostee  m^ 
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hu  the  cestui  que  trust  and  then  recover  tlie  money 
from  Ills  own  a^ent  and  keep  it.  For  example,  if  the 
trastee  had  paid  the  money  to  his  own  separate  ac- 
ooimt  at  a  huik,  not  mixing  it  with  his  own  monev, 
80  long  as  he  conld  reoover  it  from  the  banker  I  should 
ihiiik  he  retained  it  within  the  meaning  of  this  ex- 
eeption  in  the  Act.  Up  to  the  moment  of  Securle's 
buikraptcy  the  first  mortgagees  might  have  recovered 
tiie  money  from  him,  and  until  then  I  think  the  ex- 
oeptaon  applied  as  to  the  whole.  I  am  inclined  to 
timik  that  any  dividend  which  they  can  obtain  in  the 
Ixmkraptoy  would  be  in  the  same  position.  But  it  is 
not  necessary  to  decide  this,  because  we  are  informed 
that  the  estate  will  pay  no  dividend.  I  am,  therefore, 
oompeUed  to  ooncli^ie  that,  after  Searle's  bankruptcy 
and  at  the  date  of  the  writ  in  this  action,  the  de- 
imdants  did  not  "  still "  retain  these  moneys. 

Urns  fax  I  have  been  treating  the  case  as  though 
the  six  yean  began  to  run  from  we  time  when  Searle 
noehred  the  money.    It  would,  if  the  plaintiff  had 
heen  aware  of  such  receipt.    It  was  the  dulnr  both  of 
fieadeand  the  defendants  to  inform  the  plaintiff  of 
this,  and  it  was  certainly  a  fraudulent  act  on  Searle's 
part  to  omit  to  do  so  and  to  apply  the  money  to  his 
own  purposes.    The  time  woma  only  begin  to  run 
MBinst  Searle  from  the  discovery  of  his  fraud  in  1892. 
ftis  was  always  the  rule  in  equity,  and  since  the 
Jndioatmie  Act  it  is  the  rule  in  all  branches  of  the 
High  Court  (Judicature  Act,  1873,  ss.  23,  24,  sub- 
section  1  :     CHhha  v.   Guild).      It   is    aigued   that 
the  defendants   are  liable  for  the  fraud  of   their 
igant  whii^  their  breach  of  trust  by  leaving  the 
money  in  his  hands  enabled  him  to  commit,  and 
ftat,  th^efore,  time  did  not  begin  to  run  in  their 
hfonr  until  the  plaintiff  disoovereid  this  fraud.    For 
this  proposition  the  authority  of  Blair  v.  Bromley 
vas  ette£     In  that  case  a  retirod  partner  in  a  firm  of 
aoKcitors  was  held  liable  for  the  fraudulent  repre- 
sentation of  his  co-partner,  William  Bromley,  that  a 
fond  intrusted  to  tne  firm  for  investment  on  mort- 
age had  been  so  invested.    In  fact  it  was  not,  but 
ue  money  was  used  by  the  firm,  though  without  the 
kiowledge    of   the   partner   who   was  sued.    Lord 
Gottenham,  at  p.  360,  held  that  the  liability  which 
arose  from  the  representation  was  *'  merely  a  guaran- 
tee that  &e  parties  whose  interest  might  be  affected 
hf  the  misrepresentation  shall  be  plaoed  in  the  same 
■tnation  as  if  the  fact  represented  were  true,"  and 
that  the  fraudulent  partner  might  bind  his  co-partner 
*'bjr  an  act  whidi,  mough  not  constituting  a  contract 
hj  itself,  is  in  equity  considered  as  having  all  the  con- 
nouenoes  of  one."    Lord  Cottenham  ffoes  on  thus : — 
"lam  therefore  of  opinion  that  Wifiiam  Bromley's 
partner,  though  he  had  no  knowledge,  or  means  of 
mowledge,  of  nis  misrepresentation,  would  have  been 
aiected  by  t^iis  equity  arising  from  it,  and  that  time 
dad  not  begin  to  run  against  the  plaintiff's  right  until 
the  disoovery  of  the  fraud " — ^that  is,  that,  although 
the  retired  partner  was  not  an  accomplice  in  tibe 
fraud,  and,  indeed,  had  no  knowledge,  or  means  of 
knowledge,  of  it,  and,  therefore,  of  course,  did  not 
eonoeal  the  iraud  in  any  sense,  he  could  not  avail 
himself  of  any  lapse  of  time  before  the  discovery  of 
the  fraad  by  the  person  injured  by  it.    In  Moore  v. 
Knight  it  was  held  by  Stirhng,  J.,  that  this  decision 
was  not  affeoted  by  the  statute  we  are  now  consider- 
ing.   It  seems  to  follow  that  when  a  principal  is 
'BuHe  for  the  fraud  of  his  agent  time  does  not  begin 
to  run  so  as  to  bar  the  remedy  against  him  until  the 
injured  person  has  discovered  the  fraud.    And  to  in- 
roke  this  doctrine  it  is  not  necessary  to  prove  conceal- 
lunt  of  the  fraud  by  the  principal. 

Kow  in  BkUr  v.  Bromley  the  retired  partner  had 
the  heneftt  of  the  fraud«  is  the  principal  Uable  for 
tte  fiaad  of  aa  agent  from  which  he  obtains  no  bene- 


fit, but  which  was  committed  solely  to  benefit  the 
agent  ?  In  8t  Auhyn  v.  Smarty  16  W.  R.  1095,  L.  B. 
3  Ch.  App.  646,  receipt  of  money  by  one  of  several 
partners  with  the  knowledge  of  the  others  was  held 
sufficient  to  make  them  all  liable,  although  the  firm 
did  not  benefit,  the  partner  who  received  the  money 
having  paid  it  to  his  private  account,  from  which  he 
drew  it  out  and  absconded.  Wood,  L.J.,  said : — "  It 
is  a  fraud  of  one  partner  for  which  the  other  is  liable." 
But  in  the  earher  part  of  his  judgment  the  Lord 
Justice  treats  the  mone^  as  having  been  received  by 
the  firm  and  by  them  paid  to  the  private  account  of 
the  partner  who  misappropriated  it.  In  Barwick  v. 
English  Joint  -  Stock  Bank,  15  W.  B.  877,  L.  B.  2 
Ex.  259,  265,  Willes,  J.,  stated  the  general  rule  to 
be  ''that  the  master  is  answerable  for  every  such 
wrong  of  the  servant  or  agent  as  is  committed  in  the 
course  of  the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of  the  master 
be  proved."  This  passage  was  cited  with  approval 
by  Lord  Selbome  in  HoMaworth  v.  City  of  Glasgow 
Bank,  28  W.  B.  677,  679,  5  App.  Oas.  317,  326,  and 
it  was  deliberately  decided  in  British  Mutual  Banking 
Co.  V.  Chamwood  Forest  Baxkoav  Co.,  that  the  words 
"for  the  master's  benefit"  in  that  statement  of  the 
doctrine  are  essential,  and  that  where  an  agent  in  the 
course  of  his  employment  committed  a  fraud,  not  for 
his  principal's  beoiefit,  but  for  the  benefit  of  himself, 
and  the  principal  did  not  benefit  by  the  fraud,  he 
could  not  be  made  liable  for  it. 

On  the  whole,  I  come  reluctantly  to  the  condusioB 
that  the  cause  of  action  did  accrue  when  Searle  first 
received  the  money,  and  that  the  8th  section  of  the 
Trustee  Act,  1888,  bi^s  the  remedy  a^gainst  the 
defendants.  The  case  seems  a  very  hard  one;  the 
plaintiff  has  been  deprived  of  his  property  h^a  breach 
of  trust  of  which  he  knew  nothmg  and  without  any 
fault  or  negligence  of  his  own.  But  the  proximate 
cause  of  his  loss  is  the  fraud  and  bankruptcy  of  Searle, 
to  whom  the  statute  would  give  no  protection.  By 
that  fraud  the  def endanta  have  not  benefited,  and  I 
think  they  cannot  be  made  liable  for  it. 

A.  L.  Smith,  L.  J. — ^This  action  is  brought  by  the 
plaintiff  to  have  an  account  taken  of  certain  moneys  ■ 
which  in  the  year  1878  came  into  the  defendants' 
possession  as  trustees  for  the  plaintiff,  the  real 
question  being  whether  the  defendants  can  avail 
themselves  of  the  provisions  of  section  8  of  the  Trustee 
Act  of  1888  (51  &  52  Vict,  c  59),  and  set  up  against 
the  plaintiff's  claim  that  his  cause  of  action  did 
not  accrue  within  six  years  before  action  brought. 

In  1878  the  defendants,  who  were  trustees  and 
first  mortgagees  of  certain  premises  at  Torquay 
to  secure  £1,000,  sold  them  under  their  power 
of  sale  and  realized  thereby  the  sum  of  £1,700. 
The  plaintiff  was  seoond  mortgagee  of  the  premises 
to  secure  the  amount  of  £333,  and  a  solicitor  named 
Searle,  who  was  then  a  well-lmown  local  practitioner 
and  trasted  by  aU  parties,  had  a  third  chiurge  on  the 
property.  Upon  the  sale  being  effected  the  proceeds 
of  the  £1,700  were,  with  the  def  endanta'  assent, 
received  by  Searle,  who  handed  £1,000  over  to  the 
def endmta  to  satisfy  their  mortgage  debt,  and  gave 
the  two  receipto  which  have  been  referred  to.  The 
defendante  at  the  time  did  not  read  these  documente, 
they  placed  them  with  tiieir  trust  papers  believing 
that  everything  would  be  in  order  and  honestly 
and  effidentlv  carried  out  by  Searle.  It  now  appears 
that  Searle,  instead  of  hanging  over  to  the  plaintiff 
the  sum  of  £333  due  to  him,laB  he  undertook  to  do, 
misappropriated  it  to  his  own  use  and  kept  the  fact  of 
the  sale  concealed  from  the  plaintiff,  and  to  efiect  this 
paid  and  continued  to  pay  the  plaintiff  interest  upon 
the  £333  down  to  the  year  1892,  upon  the  footing 
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that  his  second  mortgage  was  still  extant.  In 
February  of  that  year  he  became  bankrupt,  and  his 
defalcations  were  discovered  and  the  present  action 
was  then  commenced. 

It  is  not  disputed  that  but  for  the  8th  section  of  the 
Trustee  Act  of  1888,  upon  which  the  defendants  rely 
in  the  circumstances  of  this  case,  they  would  be  liable 
to  accoimt  to  the  plaintiff.  There  are  three  exceptions 
to  the  privilege  conferred  by  this  section.  Firstly, 
if  there  has  been  a  fraud  or  fraudulent  breach  of  trust 
to  which  the  trustee  was  party  or  privy ;  secondly,  if 
the  trust  proper^  or  its  proceeds  is  still  retained  by 
the  trustee ;  thirdly,  if  the  trust  property  has  been 
converted  to  the  trustee's  own  use ;  in  either  of  such 
cases  the  trustee  is  not  to  have  the  benefit  of  the 
section.  These  exceptions  are  framed  to  meet  the 
cases  of  trustees  who  nave  been  either  guilty  of  fraud 
or  who  are  holding,  by  themselves  or  their  agent,  or 
have  converted  to  their  own  use  the  trust  property — 
in  other  words,  who  are  themselves  fraudulent,  or  are 
appropriating  or  have  appropriated  the  trust  property 
to  themselves. 

As  to  the  first  exception,  it  is  dear  to  me  that 
the  defendants  have  not  been  party  or  privy  to  the 
fraud  of  Searle.  A  man  cannot  be  said  to  be  party 
or  privy  to  that  in  which  he  has  taken  no  part  and  of 
which  he  knowB  nothing}  and  which  has,  in  fact,  been 
committed  by  another  ror  his  own  benefit.  As  to  the 
second  exception,  the  question  is,  Was  the  £333  *'  still 
retained  " — mark  the  word  **  still " — that  is,  as  I  read 
it,  at  the  time  of  action  brought — ^by  the  defendants  ? 
In  my  judgment  a  man  cannot  be  said  to  retain  that 
which  in  fact  he  has  not  got,  and  which  he  has  no 
power  of  getting. 

It  is  true  that  the  defendants  fourteen  years  before 
action  brought  had  in  their  possession  the  £333,  for 
the  receipt  by  their  agent  Searle  was  a  receipt  by 
them.  It  is  also  true,  as  ^gued  by  Mr.  Cozens- 
Hardy,  that  they  never  conscioiiisly  parted  with  the 
possession  of  these  moneys  which  they  then  had,  for 
they  thought  nothing  more  about  them,  but  this  is 
not  decisive  on  this  point.  Suppose  these  moneys 
had  before  action  brought  been  stolen  from  the 
defendants  and  the  thief  had  remained  unknown  and 
the  money  unrecovered,  can  it  be  said  that  the  trustees 
*'  stiU  retained ''  them  P  It  seems  to  me  impossible  to 
so  hold,  and  that  upon  the  facts  of  this  case  the 
defendimts  did  not  retain  these  moneys  within  the 
meaning  of  this  section  when  the  action  was  brought. 
There  is  no  pretence  for  saying  that  at  this  time 
Searle  was  holding;  the  moneys  for  the  defendants ; 
they  had  been  made  away  with  by  him  without  the 
defendants'  knowledge,  and  we  are  told  that  any 
dividend  coming  from  his, estate  is  not  worth  con- 
sidering. In  my  judgment  the  second  exception 
does  not  apply  to  them.  It  is  conceded  that  they  are 
not  within  the  third  exception. 

But  it  is  argued  for  the  plaintiff  that  his  cause 
of  action  only  accrued  to  him  upon  discovery  of 
Searle's  fraud  immediately  before  the  issue  of  the 
writ  in  1892,  and  that  the  defendants  consequentiy 
cannot  prove  their  defence  that  the  plaintiff's  cause 
of  action  arose  six  years  before  suit.  It  appears 
to  me  that  primd  facie  the  plaintiff's  cause  of 
action  against  the  defendants  arose  in  the  year 
1878,  when  the  defendants  by  their  solicitor,  Searle, 
received  the  £333,  and  which  the  defendants  then 
neglected  to  hand  over  to  the  plaintiff.  It  is,  how- 
ever, answered  that  although  tiiis  might  be  so  but 
for  Searle's  fraud,  yet  his  fraud,  int^tionally  con- 
cealed from  the  plaintiff,  kept  him  in  imorance  of  his 
rights,  that  Searle's  fraud  was  the  defendants'  fttiud, 
and  that  time,  therefore,  did  not  begin  to  run  against 
the  plaintiff  until  the  time  when  he  might  first  witJi ' 
reasonable  diligence  have  discovered  the  fraud.     I. 


agree  that  if  an  action  had  been  broiight  by  tk 
pkdntiff  against  Searle  for  an  aoconnt  he  oould  not 
have  set  up  the  Statute  of  Limitations.  It  ittrald  in 
such  action  have  been  a  good  replication  to  the  pb 
of  the  Statute  of  Limitations  that  the  plaintiff  did 
not  discover  and  had  not  reasonable  means  of  dis- 
covering the  defendant's  fraud  until  within  sx  yein 
before  action  brought.  The  case  of  Qihhi.iMi 
has  held  this  to  be  so. 

It  will  be  noticed  that  Searle's  fraud  was  vholly 
disconnected  with  the  defendants,  and  only  came  into 
existence  after  the  defendants  had  failed  to  hand  oyer 
the  moneys  as  they  should  have  done  in  1878  to  tb 
plaintiff,  and  therefore  after  the  cause  of  action 
against  them  had  accrued.  It  has  been  held  by  tibii 
court,  and  not,  I  think,  for  the  first  time,  in  Bri&ii 
Mutual  Building  Co.  v.  Chamwood  Fond  Railve^ 
Co»,  where  the  authorities  are  collected,  thataptm- 
cipal  cannot  be  sued  for  the  fnuidulent  acts  of  Idi 
agent,  even  though  the  agent  purported  to  act  mUm 
the  scope  of  his  employment,  if,  when  he  oomniM 
the  fraud,  he  did  so,  not  in  the  interest  of  his  pnndpal 
but  in  his  own  interest.  If  the  plaintiff  was  attonpt- 
ing  to  sue  the  defendants  for  damages  ocouioDai 
to  him  by  reason  of  the  fraudulent  acts  of  Seade,  be 
could  not,  in  my  judgment,  succeed,  becaose  a  pirn- 
cipal  is  not  respousime  for  his  agenfs  fraod  dud 
is  peipetrated  only  in  the  agent's  interest.  Then,  ^J 
are  tne  defendants  not  to  be  allowed  to  idjiipQa 
what  the  statute  permits  them  to  set  up  and  relyoo. 
if  they  have  not  been  guilty  of  some  fraud  tbeauieifei 
or  of  some  fraud  for  which  they  are  responaible  ?  I 
can  see  no  answer  to  this,  and  it  appears  to  me  tint 
the  defendants  are  entitled  to  rely  upon  the  atatate, 
and  that  Searle's  fraud  does  not  incapadtato  thea 
from  so  doing. 

But  it  was  said  that  the  case  of  Blair  v.  Bnmks^ 
dded  the  contraiy,  and  that  tiie  plaintiff's  wt»  d 
action  did  not  arise  until  the  fraud  was  disoovered.  Ii 
that  case  one  partner  in  a  firm  of  solicitors  was  soedk 
a  fraudulent  misrepresentation  made  by  his  partner  ia 
relation  to  a  matter  within  the  limits  of  the  pariofl^ 
ship  business,  and  which  continued  by  oonoaalnisat 
after  the  dissolution  of  the  firm.  Lord  Cottenhsa 
held  that  the  fraudident  misrepresentation  wis  the 
representation  of  the  firm,  and  that  the  caose  of  adui 
against  the  innocent  partner  did  not  there&ce  tern 
tin  the  firm's  fraud  was  discovered.  In  the  ptaseit 
case,  as  before  pointed  out,  Searle's  fraod  waas^ 
the  defendants'  fraud,  and  henoe  the  distinditf 
between  the  two  cases.  Stirling,  J.,  in  the  case  ot 
Moore  v.  KnigU,  held  that  the  decision  in  Bloff^* 
Brorrdey  was  una£^ted  by  the  Trustee  Act  of  1^ 
s.  8,  tod  pointed  oiit  how  that  oase  rested  i^ 
principled  of  law  relating  to  representataon  «« 
partnership. 

It  was  not  contended  in  this  court  that  the  p^ 
ment  of  the  interest  by  Searle  to  the  plaintiff  tool 
the  case  out  of  the  statute. 

In  my  opinion  the  jud^ent  of  Homer,  J.,  was^^ 
upheld,  and  the  appeal  dismissed. 

Appeal  dismissed. 

Solicitors,  Mear  &  Fowler,  for  Q,  H.  Thf^ 
Nottingham ;  Yarde  <fe  Loader,  for  Ft  ichMn  A  Bid-* 
Exeter. 


^xnt      [ii^s.ia9i.]      tHE  WEjSB^LY  REPORTER. 


^^d 


CouBT  OF  Appeal. 


InbbEloom. 


CotTftT  OF  Appeal. 


.)    ) 


From  Ghan.  Biv. 
(Lrndle^,  A.  L.  Smith,  [  Dec.  12,  13. 

aad  Cavey,  L. JJ. 

/n  r0  Eloom. 
LATBOBN   v.  GROYEB-WfilQHT.  (a.) 
Jforried  woman — Revtrnonary  interest  in  peraonalty — 
Wia  executed  h^ore  the   Zlgt  of  DecenU>er,  1857— 
CodicQ  executed  after  that  date—Malins*  Act  (20  <fc 
21  Vict.  c.  67). 

J.  teaiatriXy  hy  will  made  in  1856,  devised  and  be- 
meathed  her  reeidwxry  estate  upon  trust  for  H.  W.  for 
lift,  andy  afUr  her  death  for  her  children  who  should 
attain  iweniy-one  or  marry.  She  made  a  codicil  in  1 864 
ht^piaaiking  certain  additional  legacies.  She  died  in  1 866. 
1%  1868  Zr.»  a  married  woman^  who  was  one  of  the 
children  of  If.  W.,  purported  by  deed  to  assign  her  rever- 
tmary  nOeresL     The  deed  was  duly  acknowledged. 

Heldj  that  H.  was  not  **  entitled  under  any  inttru- 
meat  made  after  ihe  Zlst  day  of  December,  1857," 
vUhin  ihe  meaning  of  Matins'  Act,  and  therefore  was  not 
hmndhythedeed. 

Jktition  o/Ghitt7,  J«»  affirmed. 

Appeal  from  a  decision  of  Chitty,  J. 

By  her  will,  dated  the  13th  of  March,  1856,  Louisa 
Ebom,  after  bequeathmg  certain  pecimiary  legacies  as 
theran  mentioned,  devised  and  bequeathed  all  the  resi- 
doe  of  her  real  and  personal  estate  to  trustees  upon  trust 
far  oonTendon  and  payment  of  her  debts,  funeral  and 
testamentary  expenses,  and  legacies,  and  upon  further 
trust  to  invest  the  surplus  of  her  estate,  and  to  pay 
the^  amraal  income  arising  therefrom  to  Harriet 
Wright,  Hie  wife  of  John  "Wright,  for  life,  and  from 
and  after  her  decease  to  hold  the  trust  funds  and  the 
umual  produce  thereof  in  trust  for  all  and  every  her 
dnldren  and  dnld  who,  being  sons  or  a  son,  should 
attain  the  age  of  twenly-one  years  or,  being  daugh- 
toi  cr  a  daughter,  should  attain  that  age  or  marry, 
if  more  than  one  child,  in  equal  shares. 

The  testatrix  made  a  codidl  dated  the  28th  of 
.i^ifil,  1864,  whereby  she  bequeathed  certain  additional 
pecimiary  legacies ;  the  codicil  did  not  in  terms  con- 
firm the  will. 

The  testatrix  died  on  the  19th  of  April,  1866,  and 
her  win  and  codicil  were  duly  proved  on  the  6th  of 
June  following. 

Harriet  Wright  had  nine  children,  one  of  whom 
was  the  defendant  Louisa  Wright,  who  married  John 
Sdmund  Samilton. 

By  an  indenture,  dated  the  2nd  of  March,  1868, 
J.  E.  Hamilton  and  Louisa,  his  wife,  did,  and  each 
of  them  did,  purport  to  thereby  assign  imto  Thomas 
laybom,  hia  executors,  administrators,  and  assigns, 
all  and  singnlar  the  share  and  interest,  as  well  vested 
as  contingent  and  as  well  original  as  accruing,  ex- 
pectant on  the  decease  of  Hsurriet  Wright  to  which 
she,  Louisa  Hamilton,  or  J.  E.  Hamilton  in  her 
right  then  was,  or  should  or  might  thereafter  be,  en- 
titled under  the  will  of  Louisa  Elcom.  The  inden- 
toie  was  duly  acknowledged  by  Mrs.  Hamilton  on 
tlie  7th  of  March,  pursuant  to  the  provisions  of 
Malina'Act. 

By  an  indenture  dated  the  19th  of  March,  1877, 
T.  Laybom  purported  to  assign  his  interest  under  the 
indenture  of  the  2nd  of  March,  1868,  to  the  plaintiff, 
Thomas  Bichard  Laybom. 

T.  B.  Laybom  commenced  an  action  against  the 
gesent  trustees  of  the  will  of  Louisa  Elcom  and  Mrs. 
Hamilton,  claiming,  inter  alia,  a  declaration  that  he 
was,  imder  and  by  virtue  of  the  indenture  of  the  2nd 
of  March,  1868,  entitled,  as  the  assignee  of  T.  Lay- 

(a.)  Beported  by  ABTHtiR  Lawkenoe,  Esq.,  Bar- 
rister-at-Law. 


bom,  to  the  share  of  residue  to  which  Mrs.  Hamilton 
became  entitled  under  the  will  of  Louisa  Elcom. 

Chitty,  J.,  held  that  Mrs.  Hamilton  took  the 
reversionary  interest  under  an  instrument  made 
before  the  31st  of  December,  1857 — i.e.,  the  will  made 
in  1856 — and  accordingly  was  not  bound  by  the 
acknowledged  deed  of  the  2nd  of  March,  1868. 

The  plaintiff  appealed. 

Byrne f  Q.C.,  and  ffull,  for  the  appellant. — The 
word  "instrument"  in  section  1  of  Malins*  Act 
includes  a  will ;  but  a  will  means  the  whole  and  final 
expression  of  the  testator's  testamentary  intentions ; 
and  therefore  in  this  case  the  will  and  codidl  must  bo 
taken  together  as  forming  one  final  and  complete 
testamentary  instrument,  which  instrument  was  made 
subsequent  to  the  3 1st  of  December,  1857.  The  judge 
below  was  influenced  l^  Bolfe  v.  Ferry,  11  W.  B.  674, 
3  De  G.  J.  &  B.  481,  but  that  was  a  decision  on  the 
effisot  of  Locke  King's  Act,  17  &  18  Vict,  c  117,  and 
does  not  govern  the  present  case. 

They  raferred  to  the  following  authorities  : — In  re 
Blackburn,  Smiles  v.  Blackburn,  38  W.  B.  140,  43  Ch. 
D.  75 ;  In  re  Smith,  Bilke  v.  Boper,  39  W.  B.  93,  45 
Ch.  D.  632 ;  In  re  Butler's  Trusts,  3  Jr.  Bep.  Eq.  138, 
17  W.  B.  Ch.  D.  100;  Lemage  v.  Ooodban,  L.  B.  1 
P.  &  D.  57,  14  W.  B.  Prob.  Dig.  21 ;  Ski  finer  v.  Ogle, 
1  Bobertson,  363 ;  Winter  v.  Winter,  6  Hare,  306 ; 
Anderson  v.  Anderson,  20  W.  B.  313,  L.  B.  13  Eq. 
381;  and  BoberU  v.  Cooper,  [1891]  2  Ch.  335,  39 
W.  B.  Dig.  122 ;  also  to  the  Wills  Act,  1  Vict.  c. 
26,  ss.  24,  34;  and  Jarman  on  Wills,  5th  ed.,  p.  157. 

Vaughan  Hawkins,  for  the  respondents,  were  not 
called  upon  to  argue. 

Liin)LEY,  L.J. — I  think  that  the  language  of 
Malins'  Act  is  too  strong  for  the  appellant,  although 
we  have  certainly  no  disposition  to  assist  the  respond- 
ent, Mrs.  Hamilton,  and  only  do  so  if  we  are  obliged. 
The  facts  are  shortly  these :  In  1856  Louisa  Elcom 
made  a  will  giving  her  residuary  estate  to  the  mother 
of  Mrs.  Hamilton  for  life,  with  remainder  to  her 
children  who  should  attain  twenty-one  or  marry. 
In  1864  the  testatrix  made  a  codim  giving  certain 
additional  legacies.  Li  1866  the  testatrix  died.  In 
1868  Mrs.  Hamilton  purported  to  assign  her  share  of 
the  residuary  estate  of  the  testatrix  to  Thomas  Lav- 
bom.  Malins'  Act  was  passed  in  August,  1857,  the 
Ist  section  of  which  provides  that  "after  the  31  st 
day  of  December,  1857,  it  shall  be  lawful  for  every 
married  woman  by  deed  to  dispose  of  every  future  or 
reversionary  interest,  whether  vested  or  contingent, 
of  such  married  woman  or  her  husband  in  her  right 
in  any  personal  estate  whatsoever  to  which  she  shall 
be  entitled  under  any  instrument  made  after  the  said 
3l8t  day  of  December,  1857  (except  such  a  settlement 
as  after  mentioned^,"  and  so  on.  The  short  point 
which  we  have  to  decide  is  whether  Mrs.  Hamilton 
became  entitled  to  this  reversionary  interest "  under 
an  instrument  made  after  the  31st  of  December, 
1857."  If  she  did,  then  the  assignment  by  her  by 
the  indenture  of  March,  1868,  is  good  and  she  is 
botmd  by  it ;  if  she  did  not,  tliat  assignment  is  in- 
operative. 

It  is  argued  for  the  appellant  that  the  will  and 
codidl  together  constitute  the  "instrument"  under 
which  she  is  entitled,  for  that  a  "will"  means 
the  affgregate  of  a  person's  testamentary  dispositions. 
No  doubt  for  some  purposes  a  "will"  docs  mean 
that.  But  the  question  is.  What  does  the  Act  mean 
when  it  speaks  of  being  "  entitled  imder  any  instru- 
ment made  after  the  said  3l8t  day  of  December "  ? 
When  was  this  will  made  so  as  to  confer  a  title  for  the 
purposes  of  the  Act?  My  answer  is,  that  it  was 
when  it  was  first  executed.    As  to  authority,  cases  do 
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not  throw  mndh  light  upon  the  matter,  but,  if  we  are 
to  have  any,  the  one  that  seems  to  me  to  be  nearest  in 
point  is  Bol/e  v.  Ferrt/.  1  think  the  appeal  there- 
fore fails. 

A.  L.  Smith,  L.  J. — I  think  so  too.  The  question 
is.  Under  what  instrument  did  Mrs.  Hamilton  oecome 
entitled  to  this  interest  ?  I  think,  without  doubt, 
under  the  will  whioh  was  made  on  the  13th  of  March, 
1856.  It  was  said  that  because  the  testatrix  made  a 
codicil  to  that  will  in  1864  Mrs.  Hamilton  became 
entitled  under  the  aggregate  of  the  testamentary 
dispositions.  But  I  ask.  Did  she  become  entitled 
imder  the  codicil?  If  anything  she  rather  became 
disentitled  under  the  cooicil.  I  agree  that  the 
appeal  fails. 

Dayey,  L.  J. — I  am  of  the  same  opinion.  I  do  not 
think  that  "instrument"  in  Malins*  Act  is  to  be 
construed  as  being  equivalent  to  *'  will "  in  the  sense 
of  an  aggregate  of  testamentary  dispositions.  The 
will  made  in  1856  is  one  of  certain  testamentary 
din)Ositions,  and,  so  far  as  it  is  not  revoked,  remains 
in  force,  and  I  do  not  hesitate  to  say  Mrs.  Hamilton 
is  entitled  under  it. 

Appeal  dismissed. 

Solicitors,  W.  J.  Fraser;  G.  Broum,  Son,  <fc  Vardy. 


From  Prob.  Div.  &  Adm.  Div.  ) 
(lindley,  A.  L.  Smith,  and  |  Nov.  28. 

I)avey,  L.JJ.)  ) 

"  The  Industeie."  (a.) 

Shi^Charter-pariy—Freigli^— Foreign  ship — Law  of 
the  flag — Conflict  gf  laws — Sale  of  part  of  oargo  at 
port  of  distress. 

By  a  charter-party,  in  usual  English  form,  made  in 
London  betioeen  the  agents  of  tJ^e  German  owners  of  a 
Germa/n  vessel  and  the  defendants,  who  carried  on  business 
in  England,  the  vessel  was  chartered  to  the  defendants  to 
load  a  cargo  of  rice  at  Bassein  and  deliver  the  same,  as 
ordered,  at  a  port  in  the  United  Kingdom  or  on  the  Con" 
linent  between  Havre  and  Hamburg,  the  freight  to  be 
paid  on  right  delivery  of  the  cargo.  On  the  voyage  the  vessel 
encounter^  bad  weather  and  ?iad  to  put  into  a  port  of 
distress.  A  quantity  of  the  rice  was  found  to  be  so  much 
damaged  by  sea  water  that  it  could  not  be  carried  on,  and 
was  condemned  and  sold.  In  an  action  by  the  shipowner 
to  recover  freight  in  respect  of  the  rice  so  sold,  the  plain- 
tiff contended  that  the  charter-party  was  governed  by  the 
law  of  the  fl^,  and  that,  under  German  law,  fuM  freight 
uxts  payable  in  respect  of  tJie  rice  justiflably  sold  at  the 
port  of  distress. 

Hdd  {reversing  the  decision  of  Barnes,  J.),  thai,  under 
the  circumstcMces,  the  contract  was  an  English  contract, 
to  be  construed  according  to  English  law;  and  that, 
therefore,  no  freight  was  payable  in  respect  of  the  rice 
sold  at  the  port  of  distress. 

Appeal  from  the  judgment  of  Barnes,  J.,  in  an 
action  to  recover  £121  13s.  3d.  balance  of  freight. 

By  a  charter-par^,  dated  the  29th  of  July,  1891, 
The  Industrie,  a  Oferman  vessel  belonging  to  the 
plaintiff,  who  was  a  (German  subject  domiciled  in 
(Germany,  was  chartered  to  the  defendants,  who 
carried  on  business  in  England.  The  charter  was 
negotiated  and  made  in  London  between  the  defend- 
ants and  Messrs.  Lloyd,  Lowe,  &  Co.,  acting  for  the 
owner.  By  the  charter-party,  which  was  on  one  of 
the  printed,  forms  ordinarily  used  by  the  defendants 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 


in  their  business.  The  Industrie,  then  at  Booen,  wm 
to  proceed  to  Bassein  and  there  load  a  cargo  of  lioe 
in  bags,  and,  being  so  loaded,  was  to  proceed  to 
England  and  discharge  at  a  good  and  sf^e  port,  as 
or£red,  in  the  United  Kingdom  or  on  the  Contjaent 
between  Havre  and  Hamburg,  both  inclusive ;  freight 
to  be  payable  at  and  after  the  rate  of  35s.  steriing  per 
ton  of  twenty  hundredweight  net  delivered,  the  act 
of  Ood,  the  Queen's  enemies,  restraints  of  prinoes  and 
rulers,  fire,  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  excepted :  the  frei^t 
to  be  paid  on  right  delivery  of  the  cargo  if  dischaived 
in  the  United  Kingdom  in  cash  as  customary,  W 
the  captain  to  have  a  lien  on  the  cargo  after  difldbisge 
until  payment  of  the  freight ;  and  if  on  the  Goniinflnt, 
in  cash  at  the  exchange  of  i^e  day  ci  final  difldiaige 
without  discount;  the  eharterers*  liability  to  cease  as 
soon  as  the  cargo  was  on  board,  provided  the  ssaie 
was  worth  the  might  at  port  of  diacham,  but  the 
owner  of  the  ship  to  have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demunage. 

The  Industrie  loaded  22,909  bags  of  lioe  at  Basseb 
shipped  bv  the  defendants,  and  she  sailed  for  a  poii 
in  we  Umted  Kingdom.  A  bill  of  lading  was  gifn 
for  the  cargo,  by  which  it  was  deliveraUe  to  the  order 
of  the  defendants,  the  freight  and  all  other  oonditioDS 
being  as  per  charter-party.  The  bill  of  lading  was 
not  indoned  by  the  defenoants.  In  the  course  of  the 
voyaffe  Tlie  Industrie  encountered  bad  weaUier  and 
was  fi>rced  to  put  into  Port  Elizabeth*  South  Afciea, 
for  the  safety  of  the  ship  and  caigo.  A  large  number 
of  the  bags  of  rice  were  damaged  by  aea  water  and 
had  to  be  landed,  and  746  bags  were  so  mask 
damaged  by  the  sea  water  that  they  were  on  smref 
condcumned  as  unfit  to  be  reshipped,  and  were  sold  at 
Port  Elizabeth  by  the  master.  These  bags  of  no6,if 
reshipped  and  carried  forward,  would  have  bacsoDS 
destroyed  and  worthless  before  they  oonld  hafe 
arrived  at  any  destination  under  tJie  charter-parfy. 

The  IndtMtrie  having  arrived  at  her  port  of  dit- 
charffe,  the  plaintiff  brought  this  action  to  reoover 
f  rei^t  at  the  rate  of  35s.  per  ton  in  respect  d  the 
above  746  bags  of  rice.  The  plaintiff  oontended  that 
the  charter-party  was  a  GFerman  contract  andgovecaed 
by  t^e  German  law,  and  that  under  that  law,  as  te 
condemnation  and  sale  were  justifiable  at  the  port  of 
distress,  full  freight  was  payable.  The  defendants  oon- 
tended that  the  contract  was  an  English  one,  and 
that,  therefore,  the  freight  sued  for  was  not  payahla 
Barnes,  J.,  held  that  the  contract  was  governed  hr 
the  law  of  the  flag  and  was  a  GFerman  contract,  ui 
that,  according  to  the  German  law,  freigfat  woold  be 
payable  in  fuU  in  respect  of  the  cargo  justifiably  sold 
at  the  port  of  distress.  He  accordingly  gave  jndf- 
ment  for  the  plaintiff  for  the  amount  claimed. 

The  defendants  appealed. 

T.  G.  Carver,  for  the  defendants. 

Joseph  Walton,  Q.C.,  for  the  plaintiff. 

The  following  cases  were  referred  to: — Um/d  v. 
Guibert,  12  W.  B.  953,  L.  B.  1  Q.  B.  115 ;  The  Awgwd, 
[1891]  P.  328. 39  W.  H.  Dig.  58 ;  In  re  Mismmri  Steat- 
shipCo.,  37  W.  B.  696,  42  Ch.  D.  321 ;  Nugent  v.  SmO. 
25  W.  B.  117,  1  C.  P.  D.  423;  Bussdl  v.  Niemawi,  U 
W.  B.  93,  17  C.  B.  N.  S.  163 ;  Vlierboom  v.  ChapmsM. 
13  M.  &  W.  230. 

Lord  ESHSR,  M.B.— The  question  in  this  case  ii 
whether  the  defendants  are  liable  to  pay  freight  fv 
a  certain  part  of  the  cargo.  The  duurter-partf  ii 
the  contract  of  carriage.  The  contract  bfliog  ii 
writing,  it  is  for  the  court  to  construe  it.  Bat  the 
court  may  under  certain  ciroumstanoes  have  to  opb> 
strue  it  according  to  one  canon  of  oonstruotiao,  lasi 
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under  another   set   of    circumstances   according   to 
another  canon  of  oonstraction.      If  it  is  a  foreign 
oontnct  the  court  must  construe  it  according  to  the 
omons  of  construction  in  use  in  the  country  to  which 
it  belongs.    Therefore  the  first  question  is,  Is  the 
oontnot  to  he  construed  according  to  the  canons  of 
ooutniction  of  English  or  of  German  hkw  ?    It  is  a 
contract  for  the  carriage  of  goods  on  board  a  German 
ship.   Is  thai  fact  conclusive  that  the  contract  is  to 
be  coDstraed  according  to  German  Iaw  ?     To  my 
mimi  it  is  not.    One  must  look  at  the  other  oircum- 
atanoes  to  see  what  canons  of  construction  are  to  be 
applied.    The  mere  fact  of  the  contract  being  in  the 
BngliBh  language  is  not  condusiye.    It  misht  have 
noticing  to  do  with  English  ports  at  all.    If,  uierefore, 
the  <my  fact  was  that  it  was  in  the  English  language, 
tiie  law  of  the  flag  would  be  applicable.    But  we 
may  find  other  facta  which  may  mt&e  all  the  differ- 
oioe.  The  contract  is  made  between  Engliidi  shippers 
tod  Qeiman  shipowners.      It  is  headed  <'chiuW- 
wty"  in  English.     It  was  negotiated  by  English 
orokera  and  made  in  London.     It  is  made  on  an 
odinaiy  English  form  of  charter-party.     Whether 
an  ordmaiy  Gennan  charter-i>arty  is  m  the  same 
form  as  an  English  charter-party  I   do  not  know. 
It  woold  be  a  great  advantage  if  the  different  forms 
of  cfaarter-poity  in  general  use  all  over  the  world 
were  collected  together  in  some  book.    But  this  form 
of  diarter-party  is  essentially  English.      One  ex- 
pienan  in  it  is  *'  act  of  God."    That  strikes  me  as  a 
peculiarly  English  expression.    It  is  almost  conceded 
that  there  are  no  words  in  a  German  cluurter-party 
eqiimlent  to   them.      AMin,  we   find  the  word(s 
"  Qneen's  enemies."    No  doubt  if  this  were  a  German 
diarter-party  thoae  words  would  mean  l^e  enemies  of 
theSovereign  of  the  owner  of  the  vessel.    But  that 
■eaoing  would  be  given  to  the  words  after  it  had 
been  determined  that  the  contract  was  a  German  one. 
It  IB,  however,  a  drcumstanoe  to  be  taken  notice  of 
when  detennining  whether  the  contract  is  a  German  or 
an  Bagliah  one,  and  when  the  terms  used  are  strictly 
^iplicable  to  an  ETiglish  and  not  to  a  German  con- 
fet  that  fact  goes  some  way  to    show  that  the 
vmtcBct  is  an  Enelish  one.    It  is  not  on  one  fact 
alone,  hut  upon  allthe  facts  that  one  must  make  up 
on'a  mind  what  was  the  true  intention  of  tiie  parties. 
^  eontract  waa  made  in  London  between  the  defend- 
ants and  Engliab   brokers,  who    presumably    were 
i^nnt  of  German  law,  and  made  in  English  form 
vith  English  phrases  in  it.     Is  it  not  reasonable  to 
Kjr  that  the  intention  was  that  it  should  be  construed 
•eeording  to  English  law  P 

list  being  ao,  we  have  to  construe  Ihe  phrase 
wnff  with  the  payment  of  freight—*'  Freight  to 
n  paid  on  right  delivery  of  the  cargo."  That  term 
Vtt  in  the  charter-party  and  bill  of  lading.  It  was 
and  that  thatapdlied  only  if  tbe  cargo  was  discharged 
m  the  TTnited  £3ngdom.  I  do  not  think  so.  It 
BMana  ^dierever  the  cargo  is  disduuved.  That 
phiaeemust,  therefore,  be  construed  accoraing  to  the 
enona  of  English  construction.  It  can  only  be  con- 
strued in  one  way.  It  is  an  affirmative  sentence 
^nch,  by  necessary  imx>liaHtion,  contains  a  negative, 
l^means  that  the  freight  is  to  be  ^aid  on  right 
pmeiy  of  the  cargo  at  the  port  of  destination.  But 
itaiao  oontains  the  negative  that  no  freight  is  to  be 
P|^  hi  respect  of  any  cargo  not  delivered.  I  have  no 
doobt  that  that  is  the  true  reading  of  the  clause.  The 
CBgo  may  be  lost  at  sea ;  it  may  be  jettisoned  iustifi- 
fhiy  or  not ;  it  may  be  sold  at  the  port  of  distress 
JJitJfiahly  or  not.  In  all  those  cases,  upon  arrival 
«  the  ahip  at  the  port  of  destination,  there  being 
■««  no  cargo  delivered  or  a  short  delivery,  no 
yht  is  payable  in  respect  of  so  much  of  the 
*>ip>  as  is  not  delivered.    It  is  irrelevant  to  consider 


the  reason  why  the  cargo  has  not  arrived.  It  is  not 
there  and  fr^ht  is  not  payable.  If  it  has  been 
dealt  with  by  the  captain  on  l^e  voyage  it  is  lost  to 
the  consignee.  If  the  consignee  brings  an  action  for 
non- delivery,  totally  different  considerations  arise. 
The  captain  may  say  that  he  jettisoned  it  for  the 
safety  of  the  whole  venture,  and  if  he  has  jettisoned 
it  justifiably  the  shipowner  is  not  liable.  If,  again, 
the  captain  has  justifiably  sold  damaged  cargo  at  the 
port  ox  distress,  the  shii>owner  is  not  liable,  for  that 
sale  would  be  justifiable  according  to  the  maritime 
law.  The  carso-owner  must  in  such  cases  fall  back 
upon  the  underwriter.  As  we  held  in  The  Gaetano 
and  Maria,  30  W.  B.  766,  7  P.  D.  137,  that  power  of 
the  master  does  not  arise  out  of  the  charter-party  or 
biU  of  lading,  but  by  reason  of  the  shipment  of  the 
goods  on  board  ship ;  and  his  right  to  deal  with  the 
damaged  goods  at  the  port  of  distress  must  be 
determined  by  the  law  of  the  country  of  the  ship, 
unless  indeed  there  is  a  stipulation  to  the  contrarv. 
But  the  obligation  to  pay  the  freight  is  wholly 
independent  of  what  took  place  at  the  port  of 
distress,  and  that  must  be  determined  in  this  case  by 
English  law.  Therefore,  the  defendants  are  not 
liable  to  pay  the  freight  claimed,  and  judgment  must 
be  entered  for  the  dSendants. 

LoFBS  and  EIay,  L.JJ.,  concurred. 

Appeal  aUowed, 

Solicitors  for  the  plaintiff.  Field,  Boscoe,  A  Co. 

Solicitors   for   the  defendants,    WaUona,  Johnson, 
Bubh,  &  WhaUon. 


Chan.  Biv. 
Stirling,  J. 


Wib  ®ou(t  of  Swtitt. 


In  re  PiTTON'fl  ESTATB. 

Hardy  v.  Fitton.  (a.) 


Dec.  14. 


Practice  —  Trial — Further  consideration — Report  of 
official  referee — No  motion  to  vary — Evidence  on  which 
report  vtae  hated— B.  8.  C,  1883,  ord,  36,  r.  54. 

JVhen,  on  the  further  coneideration  of  an  action,  either 
party  aeks  the  court  to  adopt  the  report  of  the  official 
referee  made  in  the  amnion,  the  court  wiU  not,  at  the 
request  of  the  other  party,  go  behind  the  report  and  look 
into  the  evidence  upon  which  it  toas  haeea,  where  such 
other  party  has  given  no  notice  of  motion  to  vary  the 
report  or  remit  the  cause  or  maUerfor  re-hearing  * 

Further  consideration. 

This  was  the  further  consideration  of  an  action 
brought  by  a  legatee  under  the  will  of  tiie  testator, 
Samuel  Fitton,  who  died  on  the  21st  of  Februarv,  1883. 
The  plaintiff  asked  that  the  legacy  bequeathed  to  her 
might  be  paid  by  the  ezcutors  as  provided  for  in  the 
will,  and  that  the  partnership  business  formerly 
carried  on  by  the  testator,  so  far  as  subsisting,  might 
be  disposed  of  and  the  partnership  affeurs  wound  up, 
and  that  so  far  as  necessary  the  testator's  real  and 
personal  estate  might  be  administered  by  the  court. 

The  writ  was  issued  on  the  12th  of  November,  1888. 
On  the  8th  of  August,  1890,  judgment  was  delivered  in 
the  action,  ordering  the  trusts  of  the  will  to  be  per- 
formed and  carried  mto  execution,  and  directing  certain 


(a.)  Beported  by  W.  A.  G.  Woodb,  Esq.,  Banister- 
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accounts  and  inquiries  to  be  taken  and  made.  On  the 
11th  of  July,  1892,  those  accounts  and  inquiries  not 
having  been  completed,  an  order  was  made  that,  pur- 
suant to  the  Arbitration  Act,  1889,  the  inquiries  and 
accounts  under  the  judgment  of  the  8th  of  August,  1890, 
should  be  ref errea  to  the  ofBoial  referee  in  rotation 
to  inquire  and  report  thereon.  The  report  was  made 
on  the  24th  of  July  and  filed  on  the  dOth  of  October, 
1893. 

The  action  now  came  on  on  further  consideration. 
The  defendant  asked  his  lordship  to  adopt  the  report 
of  the  official  referee  in  accordance  with  ord.  36,  r.  54, 
which  provides  that  where  the  report  of  the  referee 
has  been  made  '*in  a  cause  or  matter  the  further 
consideration  of  which  has  been  adjourned,  it  shall 
be  lawful  for  any  party  on  the  hearin^^  of  such  further 
consideration,  without  notice  of  motion  or  summons, 
to  a^ply  to  the  court  or  a  judge  to  adopt  the  report, 
or  without  leave  of  the  court  or  a  judge  to  give  not 
less  than  four  days'  notice  of  motion  to  come  on  with 
the  further  consideration  to  vary  the  report  or  to 
remit  the  cause  or  matter,  or  any  part  thereof,  for  re- 
hearing or  further  consideration  to  the  same  or  any 
other  referee."  The  plaintiff  had  given  no  notice  of 
motion  to  vary  the  report  or  remit  the  matter  for 
rehearing,  and  he  now  asked  his  lordship  to  go  behind 
the  report  and  vary  it  by  looking  into  the  evidence 
upon  which  the  referee  based  it. 

Beaie,  Q,0,,  and  J,  Bradford,  for  the  plaintiff. 

Hastings,  Q.C,  and  A.  Whitaker,  for  the  defend- 
ants. 

SriBIJKa,  J. — ^The  point  with  which  1  now  have 
to  deal  is  whether  I  ought,  under  the  circumstances 
to  which  I  will  presently  refer,  to  go  into  the  evidence 
which  was  before  the  official  referee,  and  which  led 
to  the  making  of  his  report.    The  writ  in  the  action 
was  issued  on  the  12th  of  November,  1888.    Judg- 
ment was  given  on  the  8th  of  August,  1890,  and 
thereby  a   series    of    accounts    and  inquiries    were 
directed  to  be  taken  and  made.    For  two  years  they 
were  pending  in  chambers  without  progress  being 
made.    On  the  11th  of  July,  1892,  an  order  was  made 
directing  that  the  accounts  and  inquiries  should  be 
referred  to  the  official  referee  in  rotaaon.    TTir  report 
was  made  on  the  24th  of  July,  1893,  and  filed  on  the 
30th  of  October,  so  that  the  different  stages  of  the 
action  from  its  commencement  to  the  filing  of  the 
official  referee's  report  occupied  nearly  five  years.   The 
action  now  comes  on  on  further  consideration.    The 
defendant  asks  me  to  adopt  the  report  of  ^e  official 
referee.    The  practice  is  regulated  under  ord.  36,  r. 
54,  of  the  Bules  of  1883.     [His  lordship  read  the  rule, 
and  continued : — "]    The  plaintiff  has  given  no  notice 
of  motion  to  vary  the  report  or  remit  the  cause  or 
matter  for  rehearing.    He  asks  me  to  go  l>ehind  the 
report  and  vary  it  by  looking  into  ^e  evidence  upon 
which  the  referee  based  it.    It  seems  to  me  that  I 
should  be  consenting  to  a  practice  of  the  worst  kind 
if  I  were  to  do  so.    The  result  would  be  tiiat  when 
the  case  is  before  the  court  upon  the  report^  and  no 
notice  of  motion  has  been  given  to  vary  it,  each 
party  might  come  and  ask  the  court  to  go  behind  it  if 
he  objected  to  the  finding  of    the  referee.      That 
would  be  defeating  the  object  of  the  rules  which 
enable  the  court  to  refer   matters    to    the    official 
referee,  and  I  cannot  assent  to  its  being  done.    I, 
therefore,  hold  that  as  matters  now  stand  tiie  evidence 
cannot  be  gone  into  at  the  instance  of  the  plaintiff, 
who  has  given  no  notice  of  motion  to  vary  the  report. 
What  I  may  do  upon  reading  the  report  is  another 
matter,  as  I  have  power  to  adopt  it  either  in  whole 
or  ioL  part    [His  lordship  then  considered  the  report, 


but  there  was  nothing  in  the  subsequent  proceediiigi 
worthy  of  note.] 

Solicitor  for  the  plaintiff,  H,  E.  Moofm. 

Solicitors  for  the  defendants,  StephGM  &  iSicpAau, 
for  /.  Beed  May,  Macclesfield. 
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Thobke  v.  Thobne.  (a.) 
Executor — Poujsr  to  mortgage  testator^s  property— Moti- 

gage  to  building  society,  how  far  binding  on  estafo  md 

beneficiaries — Assffnt  to  bequest,  what  constUuta. 

Payments  made  by  an  eocecutor  for  the  benefit  of  ik 
legatee  of  specifically -bequeathed  leaseholds,  getmU^ 
out  of  funds  coming  to  his  hands,  and  not  qp^iaUy  otrf 
of  the  rents  of  the  leaseholds,  wiU  not,  without  mn, 
cortstitute  an  <issent  by  the  executor  to  the  bequesL 

Though  an  executor  cannot  bind  his  testator's  edaU  » 
respect  of  shares  taken  by  the  executor  for  hinadf 
in  a  building  society,  a  mortgage  by  him  of  his  Uiia- 
tor's  assets  to  secure  money  hoiik  fide  advanced  to  Im 
as  executor,  with  interest  thereon,  even  if  oofUotsu^ 
onerous  provisions  as  to  consolidatioti  and  observunci  ^ 
the  society's  ruUs,  and  securing  also  moneys  to  l&ime 
due  from  the  mortgagor  as  a  shareholder,  is,  as  againd 
the  estate  and  the  b&uficiaries,  not  void,  but  good  to  ike 
extent  of  the  money  actually  advanced  and  reatauik 
interest  thereon,  but  bad  beyond. 

Trial  of  action. 

By  his  will,  dated  the  25th  of  November,  1878,  tibe 
testator,  Bobert  Thome,  directed  payment  by  be 
executor  of  his  debts,  funeral,  and  testamentary  ex- 
penses, and  devised  and  bequeathed  his  lea^ioid 
house.  No.  162,  Boyson-road,  Camberwdl,  and  aD 
other  his  real  and  personal  estate  to  his  wife,  Elemor 
Thome,  during  widowhood,  and  after  her  doth  (ff 
second  marriage  to  his  daughter,  Eleanor  Anne 
Emily  Bead,  for  her  Heparate  use ;  and  he  appomted 
his  son,  Bobert  John  Thome,  as  executOT  of  hk 
will.  The  testator  died  on  the  25th  of  December, 
1880,  and  his  will  was  shortly  afterwards  prored  by 
the  executor,  E.  J.  Thome. 

The  testator  was  at  the  time  of  his  death  entitfod  to 
two   leasehold   houses — ^namely,    162,  Boyson-roM^ 
above  mentioned,  which  was  subject  to  a  mo  '~ 
for  £300  to  tiie  St.  Martin's  Mutual  Benefit  Bi 
Society,  and  160,  Boyson-road,  which  he  had  aoqi 
since  the  date  of  his  will. 

The  executor,  B.  J.  Thome,  ahortiy  after  tbe 
testator's  death  paid  all  his  debts  (except  the  nw*- 
gage  debt  of  £300)  and  his  funeral  and  testamentiiy 
expenses.  B.  J.  Tliome  from  time  to  time  ^a*]^ 
the  rents  of  the  two  leasehold  houses,  but  didnot  hsw 
them  over  to  the  testator's  widow.  Certain  payineBh 
were  made  by  him  from  time  to  time  to  ho*  ffl-w 
her  benefit  out  of  the  testator's  estate,  but  *^«f^ 
not  nor  were  they  represented  by  him  to  be  ^J^°^ 
made  out  of  or  on  account  of  the  rents.  1^  »*^ 
deeds,  such  as  were  not  in  the  hands  of  mortgage* 
were  retained  by  him.  An  account  was  k^  «f 
him  relating  to  the  testator's  estate,  containing  «■ 
one  side  a  statement  of  all  moneys  received  by  hnj 
on  account  of  the  estate,  from  whatever  w*"*^/^ 
on  the  other  side  a  statement  of  all  moneys  P^°3^ 
him  on  account  of  the  estate,  including  tiiose  pa»  *^ 
or  for  the  benefit  of  the  widow.  . 

By  an  indenture  of  mortgage,  dated  the  21*  * 

(a.)  Eeported  by  0.  Hbbbbbt  Bbowk,  Baih,  B«* 
rister-at-Law. 
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September,  1882,  and  made  between  B.  J.  Thome  of 
the  one  part  and  the  Sun  Permanent  Benefit  Building 
Society  of  the  other  part,  after  reciting  the  lease  of 
160,  Boyeon-road,  the  assignment  of  suoh  lease  to  the 
testator,  the  testator's  wiU  appointing  B.  J.  Thome 
as  executor,  the  testator's  dea&,  and  probate,  that 
fi.  J.  Thome  was  a  member  of  the  society  and  a 
mbscriber  for  twenty  £10  shares,  and  that  the  society 
had  agreed  to  advance  to  him  the  sum  of  £200  upon 
the  secority  thereinafter  contained  for  repayment  of 
the  said  sum  and  of  the  sum  of  £58  for  interest 
therein  by  seyenty-two  monthly  instalments  of 
£3  lis.  8d.  each,  B.  J.  Thome  oorenanted  to  pay  the 
society  £258  by  such  instalments,  and  also  to  pay  aU 
rabsQiq>tionfl,  fines,  fees,  and  other  moneys  which, 
accordfaig  to  the  roles  for  the  time  being  of  the 
society,  or  the  now  stated  indenture,  should  m>m  time 
to  time  become  payable  by  him  to  the  society  in 
respect  of  his  said  shares  or  of  the  said  instalments  or 
of  the  mortgaged  premises,  and  also  to  observe  and 
perform  in  all  other  respects  all  the  society's  rules  for 
the  time  being.  And  by  the  same  indenture  the  said 
B.  J.  Thome,  ''as  beneficial  owner  and  by  way  of 
mortgage,"  demised  160,  Boyson-road  to  the  sociely 
fort&  term  of  the  lease  less  the  last  day  thereof, 
subject  to  redemption,  as  therein  mentioned.  And 
the  said  indenture  contained  a  declaration  consolidat- 
ing tiiat  mortgage  with  every  other  mortgage  to  the 
flooety  made  by  him  or  by  any  person  through  whom 
whom  he  claimed  of  any  other  property. 

The  proposal  for  an  advance  made  by  B.  J.  Thome 
before  this  mortgage  was  executed  described  the 
*' present  owner"  cd  the  property  proposed  to  be 
mortgaged  as  "  sole  executor  and  trustee,  B.  J. 
Thome?' 

By  the  rules  of  the  society  it  was  provided,  among 
other  things,  that  in  case  of  a  mortgagor's  failure  for 
tiove  months  to  perform  the  covenants,  the  directors 
might  serve  him  with  a  notice  to  pay  all  money  then 
due,  with  interest  at  seven  and  a  half  per  cent.,  and 
^  future  subscriptions,  subject  as  therein  men- 
tioned,  and  thereupon  the  whole  amount  in  respect 
of  which  notice  had  been  given  and  interest  should 
be  recoverable ;  and,  further,  that  a  member  executing 
a  mortgage  to  the  society  ahoidd  be  bound  by  and 
subject  to  the  rules,  and  all  alterations  and  amend- 
ments thereof,  although  the  intent  or  meaning  of  the 
same  or  any  part  of  them  might  not  be  fully  set  forth 
in  the  said  security,  or  might  be  omitted  therefrom. 

By  a  deed  of  further  charge  dated  the  2drd  of 
December,  1882  (indorsed  on  the  mortgage  of  the 
21st  of  September,  1882),  the  premises  160,  Boyson- 
road  were  ohaiffed  by  B.  J.  Thome  with  a  further 
sum  of  £150,  it  being  stated  in  this  deed  that  B.  J. 
Thoraewas  the  owner  of  fifteen  £10  shares  in  the 
society  beside  those  mentioned  in  the  mortgage. 

On  the  6th  of  November,  1884,  the  mortgage  to 
the  St.  Martin's  Mutual  Benefit  Buildinff  Society 
created  by  the  testator  was  paid  off  by  B.  J.  Thome, 
iod  the  usual  statutory  receipt  was  indorsed  upon  it. 
On  the  same  day  B.  J.  Tlu^ne  mortgaged  162, 
Boyson-road  to  the  Sun  Permanent  Benefit  Building 
Society  bv  way  of  security  for  an  advance  of  £280  in 
respect  of  twenty-eight  other  shares  in  that  society, 
uid  £120  48.  for  interest,  the  whole  amount  bcdng 
repayable  by  144  monthly  instalments;  and  on  the 
lame  d^  B.  J.  Thome  diarged  these  two  amounts 
by  deed  <m  160,  Boys(m-road  by  way  of  collateral 
security. 

On  Hie  dOth  of  June,  1887,  both  properties,  160 
md  162,  B<^rson-road,  were  charged  by  B.  J.  Thome 
Jf  deed  wi^  a  further  sum  of  £520,  which  was  stated 
:o  have  been  advanced  in  respect  of  fifty-two  further 
ihares  in  the  Son  Permanent  Benefit  Building 
ieciety,  and  £384  lor  intBrttt,  the  whole  being 


repayable  by  180  monthly  instalments;  and  it  was 
thereby  agreed  that  the  provisions  as  reeards  recover- 
ing and  enforcing  x>ayment  of  all  instalments,  fines, 
and  other  moneys  thereby  secured  contained  in  the 
original  indentures  of  mortgage  should  apply  to  those 
presents  as  if  repeated  therein.  The  sum  of  £500  was 
not,  nor  was  auy  part  thereof,  in  fact,  paid  to  B.  J. 
Thome,  but  the  whole  amount  was  retamed  in  i>ay- 
ment  of  what  was  due  by  B.  J.  Thome  to  the  society 
in  respect  of  the  other  securities. 

B.  J.  Thome  having  absconded,  the  testator's 
widow  and  daughter  commenced  this  action  against 
him  and  the  Sun  Permanent  Benefit  Building  Society, 
claiming  a  declaration  that  his  mortgages  to  the 
society  were  invalid,  and  to  have  them  cancelled. 
B.  J.  Thome  did  not  enter  an  appearance  or  take  any 
part  in  the  proceedings. 

Chadwyck  Healey,  Q.C.,  and  E.  Terrell,  for  the 
plaintiffs. — On  the  facts  the  executor  assented  to  the 
beqmest  of  the  leaseholds  before  he  mortgaged,  and 
thereby  vested  in  the  legatees  the  leg^  title.  Suoh 
assent  may  be  inferred  from  acts:  Williams  on 
Executors,  8th  ed.,  p.  1380;  Doe  v.  Mabherley,  6  Car. 
&  P.  126.  Assent  as  to  the  Hfe  estate  also  applies  to 
the  interest  in  remainder :  SteveTison  v.  Mayor  of 
Liverpool,  23  W.  B.  346,  L.  B.  10  Q.  B.  81.  The 
legatee's  legal  title  {prevails  over  the  mortgagees' 
equity :  In  re  Morgan,  29  W.  B.  733,  18  CSh.  D.  93; 
Tnomlinaon  v.  Smith,  Finch,  378.  Apart  from  the 
question  of  assent,  such  a  mortgage  by  the  executor^ 
having  regard  to  the  consolidation  dause,  and  its 
onerous  nature,  whereby  the  mortgagor  was  made  a 
shareholder  in  the  society,  and  subject  to  its  rules 
and  to  liability  as  to  fines  and  otherwise,  to  which 
an  executor  cannot  bind  his  testator's  estate,  was 
beyond  the  executor's  powers,  and  cannot  prevail 
ag^unst  the  plaintiffs. 

NeviUe,  Q^C,  and  Maidlow,  for  the  defendant 
society. — ^The  executor's  assent  is  not  proved,  the 
facts  not  amounting  to  an  assent.  An  executor  can 
mortgage  for  the  purposes  of  his  testator's  estate 
whether  the  bequest  is  general  or  specific :  Williams 
on  Executors,  8th  ed.,  pp.  937-8  The  words  **a8 
beneficial  owner"  were  only  inserted  to  imply 
covenants.  The  legal  estate  being  in  the  buildmg 
society  {Hoeking  v.  Smith,  37  W.  B.  257,  13  App. 
Oas.  582),  the  question  of  assent  does  not  arise. 
Oonveyancers  take  a  title  from  an  executor  without 
the  concurrence  of  the  beneficiaries:  In  re  Tanaueray^ 
Willaume  and  Landau,  80  W.  B.  801,  20  Ch.  D.  463. 
And  here  there  was  a  charge  of  debts:  Forbes  v. 
Peacock,  Ph.  717.  The  plaintifb'  objection  goes  to 
the  borrowing  of  money  by  an  executor  from  a 
building  socieityat  all,  and  is  opposed  to  CruikeJiank 
V.  Duffin,  20  W.  B.  354,  L.  B.  13  Eq.  555.  The 
society  will  not,  if  the  plaintiffs  are  willing  to  redeem, 
press  for  more  than  the  actual  amount  advanced,  with 
reasonable  interest. 

Chadwyck  HecUey,  Q.C.,  replied. 

BoMEB,  J. — ^In  this  case  the  plaintiffs  contend  that 
between  the  testator's  death  and  the  time  of  the  first 
mortgage  by  the  executor  to  the  defendant  society 
the  executor  had  assented  to  the  legacy  of  the  lease- 
holds to  i^e  plaintiffs.  But  on  the  evidence  before 
me  I  cannot  come  to  that  conclusion.  During  this 
time  the  testator's  widow,  Eleanor  Thome,  was  not 
allowed  to  receive,  and  did  not  receive,  any  part  of 
the  rents  of  the  leaseholds.  These  rents  were  received 
by  the  executor,  and  as  he  was  not  a  trustee  of  the 
leaseholds,  this  receipt  by  him  is  opposed  to  the  con- 
tention that  he  haa  assented  to  me  legacy.  Moret- 
over,  he  kept  the  title  deeds.  The  only  thii^  he  did 
that  the  plaintiffs  can  rely  upon  at  all  was  to  make 
paynifliits  for  the  benefit  of  the  widow.    But  theso 
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payments  were  not  made  specially  out  of,  or  on 
account  of,  the  rents,  nor  did  he  make  any  representa- 
tions on  the  point  to  the  plaintifEis,  or  eitiier  of  them. 
Nor  does  his  account-book  carry  the  matter  further. 
What  he  did  there  was  to  put  on  one  side  in  one  con- 
tinuous account  all  cash  received  by  him  on  behalf  of 
the  estate,  whether  from  the  rents  or  from  sales,  and 
on  the  other  side  he  put  down  all  payments  on  behalf 
of  the  estate,  including  the  payments  for  the  widow's 
benefit.  To  hold  that  this  uone  is  sufficient  to  estab- 
lish an  assent  would  be  very  dangerous.  An  executor 
often  makes  a  general  payment  to  or  for  the  benefit  of 
a  widow  who  is  a  legatee  under  a  will,  expecting  that 
when  the  estate  is  administered  she  may  ultimately 
prove  to  be  entitled  to  the  money  paid  and  more. 
6ut  he  does  not  intend  thereby  to  bind  himself  to  an 
assent  to  all  the  legacies  given  to  her  by  the  will ;  nor 
do  I  think  that  he  ought  to  be  held  to  be  so  bound. 

This  being  my  view  on  the  question  of  fact,  it  is 
unnecessary  for  me  to  consider  what  results  would 
have  followed  had  my  decision  on  this  point  been 
otherwise. 

The  next  point  raised  on  behalf  of  the  plaintiffis  is 
that  an  executor  is  not  entitled  to  mortgl^^  his  tes- 
tator's assets  to  a  building  society.  I  agree  that  an 
executor  may  not,  on  behsJf  of  the  estate,  take  shares 
in  a  building  society  or  make  the  estate  liable  for 
himself  as  a  shareholder.  But  granting  this,  and 
even  if  the  mortgage  by  the  executor  to  a  building 
society  takes  the  form  of  a  mortgage  to  secure,  not 
only  the  money  advanced  and  interest,  but  all  moneys 
becoming  due  from  him  as  a  shareholder,  I  do  not 
think  t&tt  the  mortgage  ought  to  be  treated  as 
wholly  void  in  a  case  like  the  present,  where  the 
advance  was  made  in  good  faith  to  the  executor  in 
that  capacity  and  the  mortgage  was  not  a  device  for 
securing  an  advance  to  the  executor  in  his  personal 
capacity  under  the  guise  of  an  advance  to  hun  in  his 
representative  capacity.  It  seems  to  me  that  such  a 
mortgage  is  good  to  the  extent  of  the  money  advanced 
and  reasoname  interest,  although  not  binding  upon 
the  testator's  estate  or  the  beneficiaries  (except,  of 
course,  the  executor  himself  if  and  so  far  as  he  may 
be  a  beneficiary)  beyond  that,  so  as  to  charge  it  or 
them  with  the  executor's  general  liabilities  as  a  share- 
holder. A  mortgage  by  an  executor  is  not  void 
merely  because  he  chooses  to  take  upon  himself  in  the 
mortgage  personal  liabilities  which  he  cannot  charge 
upon  the  estate,  or  because  the  mortgage  contains 
provisions  which,  though  binding  on  the  executor 
personally,  are  not  binding  on  the  estate.  As  against 
the  estate  and  the  beneficiaries  (other  than  the  execu- 
tor if  a  beneficiary)  the  mortgage  will  be  good  to  the 
extent  to  which  it  is  authorized  by  the  executor's 
powers  as  executor,  and  bad  beyond.  This  was  de- 
cided by  Malins,  V.C,  in  Cru^Jiank  v.  Duffin.  I 
therefore  hold  that,  so  far  as  this  mortgage  charges 
the  leaseholds  with  the  moneys  actually  advanced  and 
reasonable  interest  it  is  good,  the  building  society 
having  advanced  the  money  in  good  faiw  to  the 
executor  in  his  representative  capacity  and  without 
notice  that  he  was  in  any  way  acting  improperly  or 
intending  to  deal  improperly  with  the  money  ad- 
vanced. It  would  be  necessary  for  me  to  consider 
what  in  the  present  case  would  be  reasonable  interest 
but  for  the  building  society  offering  to  let  the  plain- 
tiffs redeem  on  payment  of  the  principal  money 
advanced  and  intercut  at  five  per  cent,  without  fines 
or  other  charges.  This  offer,  vniich  is  obviously  a  fair 
one,  having  been  accepted  by  the  plaintiffs,  there  will 
therefore  be  the  usual  redemption  judgment  on  this 
footing. 

The  costs  of  the  defendant  society  of  their  defence 
and  counter-didm  will  be  added  to  their  security. 

SolicitdrB,  Carthew  ds  Wheeler;  Dighy  &  LiddU. 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  [  Jan.  24. 

and  Day,  J.)         ) 

De  Mattos  v.  Benjamin,  (a.) 

Gaming — Agent  employed  to  make  beta — Emphgme^  of 
agent  to  bet  /or  principal  -^Action /or  money  had  onJ 
received— Gaming  Act,  1892  (65  Vict,  c  9),  «.  1. 

The  plaintiff  employed  the  de/endant  as  his  agent  k 
make  b^/or  him,  and  the  de/endant  received  from  the 
persons  with  whom  he  hcui  beUed  the  amount  o/  ike  idi 
so  mads  by  him. 

Held,  that  the  Gaming  Act,  1892,  did  not  deprived 
plaintiff  of  his  right  to  recover  /rom  the  de/eidaal  ik 
amount  o/  the  bets  so  received  by  him. 

Appeal  by  the  plaintiff  from  a  judgment  of  Mr. 
Commissioner  Kerr  sitting  at  the  City  of  LondaQ 
Court. 

The  question  was  whether,  when  an  agent  bu 
received  the  amount  of  a  bet  made  by  him  cm  bdulf 
of  a  principal  from  the  person  with  whom  the  bet  wis 
made,  the  principal  can  recover  from  the  agent  the 
amount  so  received  by  him. 

The  facts  were  as  follows :  In  August,  1893,  ike 
^Udntiff,  De  Mattos,  employed  we  defendint, 
Benjamin,  as  his  agent  to  make  bets  for  him.  Hie 
defendant  made  the  bets  and  subsequently  fnndihed 
the  plaintiff  with  an  account  showing  abalaneedie 
to  the  plaintiff  of  £15  2s.  8d.,  in  respect  of  the  bets  lo 
made. 

The  defendant  not  havixig  paid  any  of  that  maasj 
to  the  plaintiff,  the  plaintiff  Drought  an  action  ix 
money  had  and  received  against  the  defendant  in  the 
City  of  London  Court  to  recover  the  amount. 

By  the  Qaming  Act,  1892,  it  is  enacted  (sectbn  I) 
that  *  *  any  promise  express  or  implied  to  pa^any  penoe 
any  sum  of  money  paid  by  him  under  or  m  reject  of 
any  contract  or  agreement  rendered  nuU  and  ^oid  bj 
the  Act  of  the  eighth  and  ninth  Victoria,  chapter  ooe 
hundred* and  nine,  or  to  pay  any  sum  of  mon^bj 
way  of  commission,  fee,'  reward,  or  otherwise  ia 
respect  of  any  such  contract  or  of  any  serrioes  in 
relation  thereto  or  in  connection  therewith  diaH  be 
null  and  void,  and  no  action  shall  be  broogbt 
or  maintained  to  recover  any  such  sum  of  money.' 

Mr.  Commissioner  Kerr  gave  judgment  for  tbe 
defendant,  holding  that  the  plaintiff  was  derived  I7 
the  operation  of  the  Gaming  Act,  1892,  and  S  19 
Vict.  c.  109  of  his  right  to  recover  the  money. 

The  plaintiff  appealed. 

E.  H.  Carson  and  William  OampbeU,  for  thepkis* 
tiff.— The  plaintiff  is  entitled  to  recover.  The  Act 
does  not  justify  a  person  who  has  been  a  P^ty  ^  ^ 
illegal  transaction  in  setting  it  up.  Suppose  n 
agent  who  has  received  a  bet  for  his  principal  paid  ^ 
into  the  principal's  bankers ;  the  bankers  ooula  refw 
to  pay  over  the  money  if  this  judgment  is  ngbi 
The  learned  commissioner  said  in  a  general  wavit  wtf 
the  intention  of  Parliament  to  do  away  with  all  tbe» 
things.  Substantially  the  whole  section  deals  «it^ 
«  money  paid  "  and  *'  reward."  It  does  not  aiM 
money  received  by  one  man  on  behalf  of  anotJier. 

Cannot,  for  the  defendant. — The  Act  is  wide  eoMg^ 
to  cover  the  present  case.  [Day,  J. — The  ptoniiid  t» 
pay  arises  long  after  the  bet.  It  arises  cm  reoe^o^ 
the  money.]  [Lord  Colebidqe,  C.J.— The  ria^ 
has  not  quite  said  that  a  person  who  reoeives  lafsees 
on  account  of  another  may  keep  it.  It  is  the  cs^assif 
duty  of  a  man  who  receives  money  from  anotber  tt 

(a.)  Beported  by  J.  E.  Aldoub,  Esq.,  Bazzvtei^at- 
Law. 
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pty  it  orer.]    The  intention  of  the  Legislatare  was 
to  make  the  whole  transaction  absolutely  void 

Lord  CoLESiDGB,  C.J. — I  am  of  opinion  that  the 
jadgment  of  the  learned  oommissioner  must  be 
rerened. 

The  Qaminff  Act,  1892»  says  what  is  reasonable  and 
light  It  makes  illegal  all  parts  of  the  transaction 
mohided  within  its  scope,  including  the  act  of  a  person 
who  as  a  commission  agent  effects  an  illegal  contract. 
That  is  perfectly  right  and  reasonable.  But  it  does 
snt  enable  a  person  who  has  received  money  upon 
behalf  of  anotner  to  retain  it  for  his  own  use.  It 
does  not  go  on  to  enact  that  if  B.  receives  money 
from  A.  to  pay  over  to  C,  B.  would  be  entitled  to 
pat  it  into  his  own  pocket.  There  must  be  judg- 
ment for  the  phuntiff. 

Day,  J.— I  conoor. 

Solicitors  for  the  plaintiff,  Day,  BuBseR,  ik  Co. 

Solidton  for  the  defendant,  B,  G,  Forteotu. 


(LawranSSd Wright, JJ.) J  ^^^-^l;  Dec21. 

Shaw  v.  Gbbat  Wbstbbw  Railway  Co.  (a.) 
BaOwa^oomjpany — Carriage  o/gooda--Valuables—The/i 
Uf  iervant  of  company  vfiihout  negligence  of  company 
—LiahUiUf  of  company — Carriers  Act,  1830  (11  Geo, 
4  A  1  WiU.  4,  c  68),  M.  6,  S—BaUtaay  and  Canal 
Traffic  Act,  1864  (17  «fe  18  Viet.  e.  31),  $,  7. 

A  portmanteau  containing  jeiveUery  of  the  vcUue  of 
£250  woe  ddivered  to  the  defendanU  to  he  carried  hy 
^^  M  common  carriers.  The  owner  signed  a  consign" 
»«n<  wis  on  which  was  printed  the  common  amdition 
^  ^e  company  would  not  he  liable  for  loss  or  damage 
0  goods  of  the  kind  described  in  the  Carriers  Act,  1830, 
i»^  the  goods  were  declared  and  an  assurance  paid  as 
ov^f>eMation/or  the  risk.  The  owner  paid  the  ordinary 
^*f^fw  the  carriage,  but  did  not  dedare  the  articles  or 
ay  or  tender  any  extra  charge.  The  jewellery  having 
ten  Men  during  the  transit  by  a  servant  of  the  com" 
a«r ,  without  any  negligence  on  the  part  of  the  company, 

add,  thai  the  owner  was  not  erUiUed  to  recover  from 
^  company,  inaemuch  as  they  were  not  guilty  of  any 
wgUet  or  default "  within  section  1  of  the  Railway  and 
'^wl  Traffic  Ad,  1854,  and  the  condition  signed  by  the 
^Bwr  operated  at  eommcn  law  to  protect  the  company. 

Case  stated  by  consent  of  the  parties  as  to  the 
khOity  of  the  defendant  company  for  the  loss  of  a 
ytmimtean  belonging  to  the  plaintiff,  which  con- 
aned  iewellOTy  valued  at  £250,  such  loss  having 
Korred  through  the  theft  of  a  servant  of  the  com- 
uiy  while  the  goods  were  in  transit,  and  under  the 
rownitanoes  set  out  in  the  written  judgment  of  the 
tart 


Laumn    Walton, 
aintiff. 


Q.C.,    and    Frankau,    for    the 


•^•^Z,  Q'Cy  and  A.  T.  Lawrence,  for  the  defendants. 

Cur,  adv,  vult, 

Dec  21.— The  ludgment  of  the  Coubt  (Lawranoe 
d  Wriqht,  J J.)was  read  by 

Weight,  J.— The  plaintiff  delivered  to  the  defend- 
ts  a  portmanteau  to  be  carried  by  them  as  common 
rriers  of  goods,  and  he  paid  their  charge  and  signed 
consignment  note,  on  which  was  printed  the 
mmon  condition  to  the  effect  that  tiie  defendants 

i.)  Beported  by  8ir  Shsbston  Baxxb,  Barrister- 
at-Law. 


hold  themselves  entirelY  relieved  from  loss  or  damage 
to  goods  of  the  kind  described  in  the  Carriers  Act, 
1830,  unless  the  articles  are  declared  and  an  assurance 
paid  as  compensation  for  the  risk  incurred.      The 
portmanteau  contained  things  of  tiie  kind  mentioned 
in  the  condition  to  the  value  of  more  than  £10.    The 
plaintiff  did  not  declare  them,  or  pay  or  tender  any 
mcrease  of  charge  in  respect  of  them.      The  things 
were  stolen  in  transit  by  a  servant  of  the  defendants 
without  any  negligence  on  the  part  of  the  defendants, 
and  the  question  is  whether  the  defendants  are  liable 
for  the  loss  so  caused.      It  seems  strange  that  such  a 
case  can  at  this  day  be  open  to  discussion,  but,  upon 
examination,  it  is  found  to  involve  a  question  of 
difficulty  which  is  not  cov^^  by  autiiority.      The 
BaQway  and  Canal  Traffic  Act,  1854,  s.  7,  as  inter- 
preted m  the  case  of  Peek  v.  The  North  Staffordshire 
Bailway  Co.,  11  W.  B.  1023, 10  H.  L.  Cas.  473,  enacts 
in  substance  that,  in  the  absence  of  a  signed  and 
reasonable   contract    for    exemption,    the    railway 
company  is  to  be  liable  for  loss  or  injury  to  goo^ 
in  the  receiving,  forwarding,  or  delivery  thereof  occa- 
sioned by  the  neglect  or  default  of  the  company  or  its 
servants.    We  are  bound  in  this  court  by  Aslitndon  v. 
The  London,  Brighton,  and  South  Coast  Railxoay  Co., 
28  W.  B.  511,  5  Ex.  D.  190,  to  hold  that  the  signed 
contract  in  this  case  does  not  avail  the  defencbnts 
under  section  7  of  the  Bailway  and  Canal  Traffic  Act, 
1854,  on  the  ground  that  it  purports  to  relieve  them 
from  liability  for  every  kind  of  neffligence  or  default, 
however  gross,  and  however  completoly  the  loss  may 
be  unconnected  with  the  fact  of  the  goods  being  valu- 
ables, and  does  so  without  any  equivalent  or  beneficial 
alternative,    and   is   therefore    unreasonable.      But 
section  7  of  the  Act  of  1854  concludes   with  the 
proviso  that  *' nothing  herein  contained  shall  alter 
or  affect  the  rights,  privileges,   or   liabilities"    of 
a  company  under  the    Carriers   Act,   1830,   *'with 
respect  to  articles  of  the  descriptions  mentioned  in 
the  said  Act"    The  Act  of  1830  (sections  6  and  8) 
is  as  follows :— THis  lordship  then  read  these  sections]. 
And  it  is  argued  that  the  contract  in  the  present  case 
is  a  special  contract  under  section  6  of  the  Act  of  1830, 
and  is  saved  by  the  proviso  to  section  7  of  the  Act  of 
1854,  and  is  not  subject  to  the  proviso  of  section  8  of 
the  Act  of  1830.     We  are,  however,  bound  by  the 
decision  of  the  Exchequer  Chamber  in  Baxendale  v. 
The  Great  Eastern  Bailway  Co.,  17  W.  B.  412,  L.  B.  4 
Q.  B.  244,  to  hold  that  section  6  of  the  Act  of  1830 
does  not  give  validity  to  special  contracts  generally, 
but  refers  only  to  contracts  b^  which  tiie  company 
voluntarily  renounce  the  protection  given  bv  section  1 
of  the  Act.    The  rights  or  liabilities  therefore  of  the 
defendants    under    their   special   contract   are   not 
rights  or  liabilities  under  the  Carriers  Act  at  all,  and 
are  not  saved  by  the  proviso  to  section  7  of  the 
Traffic  Act.      And  even  if  a  different  construction 
could  be   put  upon  section  6  it  would   not  avail 
the  defendants,  for  if  the  special  contract  derives 
its   validity    from    section    6,    then    it   is    subject 
to    section    8    of   the    same  Act,   and  the  defend- 
ants   are   expressly  made  liable  for   the   theft   of 
their   servant.      A    third    point   was    raised,    that 
the  plaintiff  is  precluded  from  succeeding  because  he 
delivered  valuables  without  declaring  them,  having 
notice  that  the  company  will  not  receive  them  unless 
declared  and  insured,  and  it  was  argued  that  this  was 
a  fraud  or  that  in  some  way  the  plaintiff  was  estopped. 
In  the  early  part  of  the  century  this  point  was  raised 
in  manv  cases,  and  the  decisions  were  conflicting,  but 
since  the  case  of  Walker  v.  Jackson,  10  M.  &  W.  161, 
at  p.  168,  it  seems  to  have  been  regarded  as  settled 
law  that  a  carrier  cannot  succeed  on  this  ground  in 
the  absence  of  positive  misrepresentation  or  other 
actual  fraud,  and  the  older  decisions  have  dropped  out 
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of  the  books.  The  defendants  therefore  fail  on  all  of 
the  grounds  on  which  their  case  was  argued.  But 
this  does  not  dispose  of  the  matter.  It  was,  indeed, 
assumed  in  the  argument  on  both  sides  that  section  7 
of  the  Act  of  1854  applies  to  the  case  unless  it  is 
excepted  by  the  proviso.  It  appears  to  us,  however, 
necessary  to  consider  whether  the  principal  enactment 
qf  section  7  applies  at  all  to  thef  t  oy  a  servant  of  the 
carrier — wheljier  that  is  within  the  expression,  *'  the 
neglect  or  default  of  such  company  or  its  servants," 
as  used  in  that  Act ;  and  for  that  purpose  to  examine 
the  stato  of  the  law  with  reference  to  which  section  7 
was  enacted.  It  is  dear  law  that  a  common  carrier 
by  land  is,  in  the  absence  of  exemption  by  statute, 
contract,  or  notice,  or  on  the  ground  of  fraud,  liable 
for  all  loss  or  damage  to  the  goods  which  he  carries 
for  hire,  the  act  of  God,  the  Queen's  public  enemies, 
and  '*  inherent  vice  "  alone  excepted ;  and  he  is  there- 
fore, in  the  absence  of  such  exemption,  liable  at 
common  law  for  loss  by  theft  whether  by  strangers  or 
by  his  own  servants.  A  dictum,  apparently  to  the 
contrary  effect,  attributed  to  Willes,  J.,  in  Metcalfe  v. 
The  Londm  and  Brighton  Bailway  Co.,  6  W.  B.  498, 
4  C.  B.  N.  S.  307,  was  afterwards  disclaimed  in  a  note 
to  Cogge  v.  Bernard,  1  Sm.  L.  C,  9th  ed.,  p.  201. 
During  the  half  century  which  preceded  the  Carriers 
Act  of  1830  it  had,  however,  been  esteblished — for 
example,  in  Nicholson  v.  Willan,  6  East,  507,  and 
Harris  v.  Fackwood,  3  Taunt.  264 — ^that  the  carrier 
could  protect  himself  to  some  extent  from  liability  for 
loss  or  damage — though  not,  perhaps,  from  an  action 
for  refusal  to  carry  at  the  request  of  a  customer  who 
could  show  a  tender  of  the  goods  at  the  carrier's  office, 
and  an  offer  to  prepay  a  reasonable  charge  there : 
see  Wyld  v.  Pick/ord,  8  M.  &  W.  443 — ^by  insisting  on 
a  condition  relieving  him  from  liabili^,  and  for  some 
time  before  1830  it  nad  become  settled  that  he  could 
do  this  by  a  mere  public  notice,  although  not 
<' brought  home"  to  the  customer  in  any  way. 
After  the  Act  of  1830  it  was  necessary  for  him  to 
show  a  special  contract  for  that  purpose,  but  a  general 
notice  **  brought  home  "  to  the  customer  was  held  to 
bcf  a  special  contract,  because  the  customer  who  sent 
hiis  goods  after  notice  of  the  condition  was  held  to 
have  assented  to  it :  see  per  Blackburn,  J.,  in  Feek*s 
case,  32  L.  J.  Q.  B.  241.  The  extent  of  the  protection 
obtained  by  these  contracts  or  notices  was  limited 
until  about  1850.  However  general  these  terms,  they 
were  construed  as  covering  only  ordinary  carrier's 
risks,  or  risks  of  the  road,  and  not  as  extending  to 
''gross"  negligence,  and  a  contract  or  notice  ex- 
prossly  extending  to  "  gross  **  negligence  would  have 
been  held  bad  to  that  extent  at  any  rate.  Loss  by 
theft  by  strangers  or  by  the  carrier's  servants  in  the 
absence  of  gross  negligence  was  a  '*  risk  of  the  road  " 
against  which  the  contract  or  notice  at  common  law 
protected  the  carrier  entirely  apart  from  the  Act  of 
1830,  and  notwithstanding  section  8  of  that  Act, 
whidi  merely  excepted  theft  by  the  servant  out  of 
the  protection  given  by  the  mere  force  of  the  statute 
itself,  and  not  out  of  protection  obtained  by  contracts 
not  depending  on  the  stetute  for  their  vididity :  Btdt 
y.  Oreat  Western  Railway  Co,,  11  C.  B.  140,  explained 
in  Metcalfe  v.  London  and  Brighton  Railway  Co,, 
and  in  Greai  Northern  Railway  Co,  v.  Rimell,  18  C.  B. 
575,  4  W.  R.  Big.  146,  and  in  the  notes  to  Coggs  v. 
Bernard,  1  Sm.  L.  C,  9thed.,  at  p.  246.  By  the  end  of 
1852,  however,  it  had,  after  much  conflict  of  decisions, 
become  settled  by  a  series  of  cases  (in  the  Queen's 
Bench,  Shaw  v.  York  and  North  Midland  Railway  Co,, 
13  0.  B.  347;  Austin  v.  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Co,,  16  Q.  B.  600 ;  Chippendale*s 
case,  21  L.  J.  Q.  B.  22 ;  in  the  Ck>mmon  Pleas,  Austin 
V.  MancJiester,  Sheffield,  and  Lincolnshire  Railway  Co,^ 
10  C.  B.  454 ;  and  in  the  Exchequer,  Carr  v.  Lancashire 


and  Yorkshire  Railway  Co,,  7  Ex.  707,  which  ex- 
tended to  contracts  and  notices  the  construction  that 
had  been  applied  in  Hinton  ▼.  Dihbin,  2  Q.  B.  646,  to 
section  1  of  the  Act  of  1830)  that  the  protecticm 
afforded  by  these  contracts  or  notices  '*  brought 
home  "  might  extend  to  negligence,  however  grrat, 
and  that  it  made  no  difference  whether  the  pleader 
alleged  the  negligence  to  be  <'  gross  "  or  not.  After 
those  decisions  the  carriers'  contracts  or  notioei, 
when  "  brought  home,"  protected  them  from  erery- 
thing  except  wilful  acts,  such  as  conversion  of  the 
goods  by  the  carrier  hioiself  or  by  his  agents  for  that 
purpose,  or  wilful  misdelivery  amounting  to  a  re- 
nunciation of  the  character  of  bailee :  see  Morritt  ?. 
NoHh-Eastern  Railway  Co,,  24  W.  B.  386,  1  a  B.  D. 
302;  Austin  v.  Manchester,  ike.  Railway  Go,  It 
was  to  correct  this  stete  of  the  law  that  the  Tnffie 
Act  of  1854  was  passed.  The  le&X  warfare  had 
been  waged  about  negligence  only,  and  there  ii 
some  presumption  that  stetutes  passed  to  amend  the 
law  are  directed  against  defects  which  have  ooms  into 
notice  about  the  time  when  the  stetutes  passed :  see 
per  Blackburn,  J.,  in  Peek*s  case.  The  language  d 
the  Act  pointe  in  tlie  same  direction.  The  enactment 
is  that  tiie  company  is  to  be  liable  for  loss  or  injuzr 
to  goods  **  in  tiie  receiving,  forwarding,  or  ^mtsrj 
thereof,  occasioned  by  the  neglect  or  default  of  the 
company  or  its  servante."  These  words  are  oom- 
plet^y  apt  to  describe  every  form  of  noghgeuse* 
inducung  theft  by  the  company's  servants,  if  oeea- 
sioned  or  faciliteted  by  negligeooe  and  any  de&olt 
within  the  scope  of  the  servant's  employment;  hoi 
they  are  not  apt  to  describe  theft  without  the  oom* 
pany's  negligence.  For  very  many  years  oamee 
have  been  allowed  to  exempt  themselves  from  liabilitj 
for  all  risks  of  the  road  not  occasioned  by  negligeaoe, 
including  theft  by  their  servante  (see  BMs  ooc), 
subject  only  to  the  express  oiactmente  of  ^ 
Act  of  1830,  and  there  is  nothing  to  indicate  that  the 
law  in  this  respect  was  thought  to  require  am^i- 
ment  in  re^>ect  of  theft  or  any  other  of  the  xiib  of 
the  road.  If  it  was  intended  to  make  the  oompaniai 
liable  for  t^eft  without  their  negligence,  there  ii  i 
strong  contrast  between  the  inaptitude  of  the  words 
used  in  1854  and  the  direct  language  of  sedioiisi 
and  8  of  the  Act  of  1830.  Having  regard  to  the 
terms  of  the  Traffic  Xct  and  to  the  histoiy  of  tk 
law  and  the  occasion  for  the  Act,  it  seems  noit 
reasonable  to  hold  that  it  extends  only  to  ne^igeDce 
or  default  in  the  nature  of  negligence  or  withm  fte 
scope  of  the  servant's  employment.  The  oompsny* 
therefore,  as  regards  theft  without  negligeooe,  sit 
left  in  the  same  position  in  which  tfaey  had  hess  lA 
common  law  for  at  least  a  hundred  years  in  relaoet 
to  such  theft ;  and  thai  is  that,  subject  in  the  mm  of 
the  valuables  specified  in  the  Act  of  1830  to  tiiepr»- 
visions  of  section  8  of  that  Act,  they  can  by  osaind 
or  notice  '* brought  home"  exempt  thems^rei firt» 
liability  for  su<m  theft.  It  may  be  added  tiist  see- 
tion  8  of  the  Act  of  1930  cannot  be  oonstmedaa  a 
general  enactment  that  common  carriers  by  land  aie 
in  aJl  cases  to  be  liable  for  theft  by  their  serrasla. 
The  terms  of  the  section  confine  it  to  the  cased  the 
valuables  spedfied  in  the  Act,  and  are  in  strong  ooa- 
trast  with  the  language  used  in  section  4,  whxh  an 
intended  to  be  general.  This  view  was  plainljtfe 
'  view  of  the  court  in  BuU  v.  Oreoit  Wesiern  A«fe^ 
Co.,  and  it  must  always  have  been  the  rier  « 
k  pleaders,  because  all  the  precedents  of  replicatioiH^ 
felony  by  the  carriers'  servants  are  to  pleas  ol » 
Carriers  Act,  and  not  to  pleas  of  contracts  at  c 
law. 

Judgment  for  defeivdants,  without  costs. 
Solicitors  for  the  plaintiff,  Yarde  dk  Loader, 
SoHoitor  for  the  defendants,  /?,  R,  N^son. 
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Haniceb  v.  GuFTOir  xsd  Othsbs. — Iw  the  Qoods  of  Tamplin. 


HlOH  COXTBT. 


Oct.  24. 


a  B.  Div.  \ 

(Charles  and  Wright,  JJ.)  J 

HA51CBK  V.  Gjleftoit  ahd  Oxhbrs.  (a.) 
Pmdke—Writ  $pecially  \nd(yr9ed^8ufficiency  of  in- 
donemmt— 'Amendment — Marking  of  amended  docU" 
ment  delivered   to    opposite  varty  —  Appearance  to 
amended  rorit^Ord.  3,  r.  6  (f);  ord,  28,  rr.  9,  10. 

In  an  action  hy  the  successor  in  title  of  a  lessor  for  the 
ncovenf  of  premises  from  lessees  whose  term  had  expired, 
1^  writ,  which  was  specially  indorsed,  was  hy  order 
amended,  and,  as  amended,  stated  the  date  of  Tnciking, 
iength  of  term  of  the  lease,  and  devolution  to  the  de^ 
ftidard.  The  copy  served  upon  the  defendant,  haw- 
ever,  omitted  to  state  the  length  of  the  term.  The  copy 
terved  upon  the  defendant  also  was  not  marked  with  the 
date  of  the  order  for  amendment  and  the  date  of  amend- 
ment, which  however,  were,  marked  upon  the  writ  itself. 

No  fresh  appearance  was  entered  h/  the  defendant  to 
ike  amended  writ, 

Hdd,  (1)  thai  the  copy  served  upon  the  defendant  was 
tuffidenUy  indorsed  to  satisfy  the  requirements  of  ord.  3, 
r.  6,  and  that  the  writ  was  a  good  specially-indoreed 
vnt  within  the  meaning  of  that  rtUe;  (2)  that,  the 
imended  writ  being  duly  marked  with  the  date  of  the 
order  for  amendment  and  tlte  date  of  amendment,  the 
Tfquirements  of  ord.  28,  r.  9,  ufere  complied  with,  and 
did  mt  extend  to  require  the  like  marking  on  the  copy  of 
tie  amended  document  delivered  to  the  opposite  party 
under  ord.  28,  r.lO;  and  (3)  that  the  appearance  by  the 
dffmdant  to  the  ortginal  lorit  stood  as  a  good  appearance 
io  the  amended  writ. 

ippeal  by  the  defendant  from  a  deoisioa  of 
Keimedy,  J.,  at  chambers,  affirming  an  order  of  the 
master  giving  the  plaintiff  leave  to  sign  final  judgment 
wider  ord.  14,  r.  I. 

The  wiit  was  issaed  on  the  Ist  of  Jnne,  1893. 

^  action   was  to  recover  possession  of  oertain 
premises  which  the  plaintiff  claimed  as  devisee  of  the 
nooeswr  in  title  of  the  original  grantor  of  a  lease. 
.The  copy  of  the  writ  served  upon  the  defendant 
did  not  set  out  the  terms  of  the  original  demise. 

On  tiie  4th  of  September  an  onier  was  made  io 
aomdthe  writ,  which  as  amended  stated  that  the 
pnoviaes  had  been  leased  in  1828  by  the  plaintiff's 
pndeoesBor  in  title  to  one  Clark,  and  traced  the 
dsfolation  of  the  defendant's  title  from  him. 

The  copy  of  the  amended  writ  served  upon  the 
defendaat  in  pursuance  of  ord.  28,  r.  10,  was  not 
Bsrkad  with  the  date  of  the  order  for  amendment  and 
dits  of  amendment,  although  the  original  writ  as 
■BModed  was  so  marked  as  required  by  rule  9  of  the 
*uas  order. 

On  the  20th  of  September  leave  was  given  to  the 
^amtiffby  the  master  to  sign  final  judgment,  and 
tais  order  being  afilrmed  by  Ihe  judge  tho  defendant 
appealed  to  the  court. 

BlaekweU,  for  the  defendant. — The  order  appealed 
•gainst  was  wrong  on  three  grounds.  First,  the  writ 
^not  a  specially-indorsed  writ  within  ord.  3,  r.  6, 
wcauae  the  indorsement  on  the  copy  served  on  the 
defendant  did  not  state  the  term  for  which  the  lease 
WM  originally  granted,  which  was  a  material  part  of 
the  indorsement.  It  was  not  sufficient  to  set  out  the 
date  of  the  lease,  and  there  was,  therefore,  no  power 
to  give  judgment  under  order  14  on  such  a  writ, 
wjnd,  the  amended  writ  was  not  properly  served 
»±  ihe  time  judgment  was  given,  the  copy  served  on 
the  defendant  not  being  marked  with  the  date  of  the 
order  for,  and  the  date  of,  the  amendment,  as  required 
^y  ord.  28,  r.  9.      Eulo  10  also  requires  that  *'  such 

(«•)  liflported  by  John  P.  Mellob,  Esq.,  Barrister- 
at-Law. 


amended    document"    must   be    delivered   to    the 
opposite   party   within    the   time    for   amendment. 

SGhablbs,  J. — ^But  the  amended  document  was 
lelivered  to  the  defendant,  and  in  the  absence  of 
authority  the  other  way  it  seems  to  me  that  the 
absence  of  marking  does  not  invalidate  the  writ,  but 
that  the  rule  in  that  respect  was  directory  only.] 
Third,  there  was  no  fresh  appearance  entered  by  the 
defendant  after  the  amendment.  Paxton  v.  Baird, 
41  W.  E.  88,  [1893]  1  Q.  B.  139,  is  distinguishable 
as  in  this  case  the  amendment  was  not  made  until 
the  time  when  the  actual  summons  for  judgment  was 
taken  out. 

Loehnis,  for  the  plaintiff,  was  not  called  upon. 

Ohabuss,  J. — This  is  an  appeal  from  Kennedy,  J., 
at  chambers,  affirming  a  decision  of  the  master,  and 
giving  leave  to  the  plaintiff  to  sign  judgment.  In 
my  opinion  that  decision  was  right.  Several  objec- 
tions have  been  taken  on  points  of  form,  the  first  of 
which  was  that  the  length  of  the  term  for  which  tl^ 
lease  was  granted  was  not  specified  in  the  writ :  that 
is  to  say,  in  the  copy  served  on  the  defendant. 

But  that  copy  does  give  the  date  of  the  grant- 
ing of  the  lease,  and  then  proceeds  in  detail  to  tra^  the 
devolution  of  the  premises  included,  upon  the  defend- 
ant. I  am  of  opinion  that  the  objection  is  untenable, 
and  that  the  writ,  as  served,  contained  ample  informa- 
tion to  satisfy  the  requirements  of  ord  3,  r.  6  (/)• 

The  second  point  was  that  the  writ  as  served  upon  the 
defendant  did  not  comply  with  the  requirements  of 
ord.  28,  rr.  9,  10,  because  it  did  not  bear  the 
marking  of  the  date  of  the  order  for  amendment  and 
the  date  of  amendment. 

But  on  carefully  reading  the  rules  I  think  it  is  dear 
that  the  amended  writ  itself  is  alone  the  document 
which  it  is  necessary  to  mark  in  this  way,  and  that  if 
otherwise  properly  served  upon  or  delxvered  to  the 
defendant,  the  fact  that  the  copy  served  upon  him  is 
not  so  marked  is  immaterial. 

As  to  the  third  obiection  raised  by  the  defendant. 
I  think  that  is  met  by  the  case  of  Paxton  v.  Baird^ 
which  lays  it  down  that  upon  amendment  th^ 
original  appearance  stands  good*  to  the  amended  writ, 
and  I  am  unable  to  accept  the  distinction  attempted 
to  be  drawn. 

I  think,  therefore,  that  the  appeal  fails  upon  all 
points,  and  must  be  dismissed. 

Wbiqht,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Henry  Kelly  A  Co. 

Solicitors  for  the  defendant,  Frere,  Forster,  <6 
Frere. 


Prob.  Div.  &  Adm.  Div.  )  xr       io    t%      o 

Probate.  j  Nov.  13;  Dec.  2. 

In  the  Goods  of  Tamplin.  (a.) 
Probate — English  will — Russian  will  of  real  estate — 
Deed  of  covenants  by  Russian  devisees — Documents  ad- 
missible to  probate, 

A  testator  domiciled  in  England  executed  five  docu- 
ments— a  will  and  two  codicils,  disposing  of  all  his 
property,  real  and  personal,  in  England  and  his  personal 
property  in  Russia  ;  a  will  dealing  exclusively  with  his 
real  arid  immovable  property  in  Russia,  which  he  devised 
simply  to  two  persons ;  and  a  deed  of  covenants  by  which 
these  two  persons  covenanted  to  sell  the  Russian  property 

{ch)  Beported  by  J.  Ge&abd  Laino,  Esq.,  Barrister* 
at-Law. 
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In  the  Gk>ODs  of  Tamflik. 


HiohGouht. 


and  hand  over  the  proceeda  to  the  exectftora  and  trtuieea 
of  the  English  wiUt  to  he  hdd  by  them  on  the  trueta  of 
that  wiU,  This  deed  was  eaeeciUed  he/ore  the  second 
codicil^  in  which  it  was  recited,  and  in  which,  also,  was 
a  recital  of  the  testator^s  intention  to  execute  the  Russian 
wiU. 

Held,  on  motion,  that  the  deed  of  covenants  and  tJie 
Russian  will  ought  not  to  be  included  in  the  English 
probate. 

Motion  for  probate  of  five  docomentB,  viz. : — (1) 
The  will,  dated  the  lot  of  August,  1889,  of  WiUiaia 
dovee  Tamplin,  of  Brighton.  (2)  A  oodioil  dated  the 
14th  of  February,  1890.  By  the  will  and  oodioil  the 
testator  disposed  of  all  his  property  in  England  and 
Bussia  and  appointed  A.  M.  HiQlett  general  executor 
and  trustee,  and  his  son  (B.  W.  &mplin),  A.  J. 
Berger,  and  Charles  Stewart  King  executors  and 
trustees  for  the  general  purposes  of  the  will  other 
than  matters  relating  to  nis  partnership  business  of 
**S.  King"  carried  on  in  Bussia.  (3)  A  second 
oodioil,  &ted  the  2nd  of  June,  1890,  wmoh  redted 
that  it  was  not  competent  according  to  Bussian  law 
to  dispose  by  will  of  real  estate  to  trustees,  cuid  that 
an  arrangement  had  been  come  to  with  his  friend, 
A.  M.  Hallett,  and  his  son,  B.  W.  Tamplin,  embodied 
in  an  indenture  dated  the  16th  of  May,  1890,  by  which 
thejr  covenanted  with  him  that  they  would  hold  his 
real  estates,  &c.,  in  Bussia,  which  he  had  arranged  to 
devise  to  them  upon  trust  to  sell  the  same  and  hand 
over  the  proceeds  to  the  general  trustees  of  his  will  to 
be  hdd  by  them  upon  the  trusts  of  the  will ;  it  then 
redted  iiie  testator's  intention  to  make  a  will  in 
aooordance  with  Bussian  law  dealing  only  with  his 
real  and  immovable  property  in  Bussia  as  arranged, 
and  the  testator  then  revoked  the  previous  devise  of 
lands  and  other  real  and  immovable  property  in 
Bussia  and  confirmed  his  will  and  oodioil  as  to  per- 
sonal property  {ejumt  leaseholds)  in  Bussia  and  all  his 
otiier  estate.  (4)  Tne  indenture  of  the  16th  of  May, 
1890,  refeired  to  in  the  second  oodioil.  (5)  A  short 
will,  dated  the  3rd  of  June,  1890,  with  three  witnesses, 
devising  all  his  lands  and  real  and  immovable  pro- 
per^ in  Bussia  to  his  son,  B.  W.  Tamplin,  and  A.  M. 
Hallett,  and  with  a  declaration  that  the  will  should 
not  affect  any  other  property  than  the  said  lands,  &c. 

The  testator  was  a  partner  in  the  firm  of  S.  King, 
whidi  oarried  on  a  large  business  and  owned  consider- 
able premises  in  St.  Petersbun^ ;  the  testator  also  left 
very  considerable  property  in  England. 

Nov.  13. — Bayford,  Q.C.,  Barnard,  and  Gregory,  for 
aU  the  executors  and  trustees,  in  support  of  the 
motion. — ^The  difficulty  has  arisen  over  the  last  two 
documents.  We  desire  to  indude  them  in  the  probate, 
as  a  difficulty  is  hkd^  to  arise  in  Bussia  in  proving 
the  Bussian  will,  which,  we  are  informed,  will  m 
overcome  if  it  is  induded  in  the  English  probate.  The 
leferenoe  to  the  deed  of  covenants  of  the  16th  of  May, 
1890,  in  the  second  oodioil  makes  it  necessary  to  have 
probate  of  that  deed ;  it  is  possible  the  recital  in  the 
oodioil  may  not  truly  represent  the  deed.  The  Bussian 
will  is  a  testamentary  document  duly  executed  in  this 
country.  The  cases  where  separate  wills  have  been 
dealt  with  are  In  the  Goods  of  Nickalls,  13  W.  B. 
1047,  4  Sw.  &  Tr.  40;  In  the  Goods  of  Astor, 
24  W.  B.  539,  1  P.  D.  150;  In  the  Goods  of 
Bolton,  36  W.  B.  287,  12  P.  D.  202;  In  the 
Goods  of  Callaway,  38  W.  B.  528,  15  P.  D.  147; 
In  the  Goods  of  De  la  Rue,  39  W.  B.  64,  15  P.  D.  185. 
The  conduding  words  of  l^e  judgment  in  In  the  Goods 
of  Astor  show  that,  if  the  executor  had  wished  it. 
Lord  Hannen  would  have  allowed  the  incorporation 
of  the  American  will. 

Cufn  adv.  vuU. 


Dec   2. — Babnes,  J.^In  this  case  the  qoestka 
raised  before  me  is  whether  all  or  only  some  of  the 
five  documents  should  be  admitted  to  probate.    Tb« 
effect  of  these  documents  appears  to  be  that  tk 
testator  first  made  a  will  whicn  disposed  of  the  wbolr 
of  his  property,  then  a  oodidL    Then,  being  tMsti 
that  a  mil  so  framed  would  not  be  opoattre  in 
Bussia,  he  by  a  second  codicil  revoked  aU  as  fir  ai 
related  to  his  real  and  immovable  property  in  Busii, 
his  intention  being  that  the  deed  of  the  16th  of  Mtj, 
1890,  should  bind  his  son  and  Mr.  Hallett  to  hasd 
over  to  the  general  trustees  the  proceeds  of  the  pro- 
perty devisei  to  them  by  the  Bussian  wiU,  so  tkt 
they  might  have  the  power  to  get  possession  of  and 
sdl  the  Bussian  property.    It  is  the  last  two  docs* 
ments — ^the  deed  and  the  Bussian  will— that  I  to 
specially  asked  to  grant  probate  of  as  forming  part  d 
the  will  of  the  testator  as  comprised  in  the  five  doca- 
ments.    It  seems  to  me  the  matter  must  be  lookedit 
in  this  wa^.    If  the  last  will,  which  deals  ook  vitfa 
real  and  immovable  propertv  in  Bussia,  had  bees 
alone  put  forward,  it  seems  clear  probate  would  not 
have  been  allowed.    Counsd  were  unable  to  cite  a 
case  in  which  a  will  dealing  only  with  real  prop^ 
in  a  foreign  country  had  ever  been  admitted  to  pro- 
bate, and  I  can  find  no  such  case,  and  it  seems  to  ut 
that  it  must  be  so  from  the  prindples  on  which  thii 
court  acts.     In  Freke  v.  Lord  darbery,  21  W.  B.  SSS. 
L.  B.  16  Eq.  461,  Lord  Sdbome  says:  ''ThepMnn 
which  Mr.  Fry  quoted  from  Story,  in  which  the  wan 
of  Lord  Loughborough  were  dted  with  ^iprob- 
tion,  is  simply  a  translation  into  the  phniMok)g7 
of  the  English  law  of  the  maxim  of  the  g«BaiI 
law,  Mchilia  sequuniur  personam,  and  is  oertsinly  sot 
meant  to  apply  arbitrarily  in  a  new  sense,  bectsH 
Lord   Loughborough   uses     the   word    *pflnooil' 
instead  of  '  movabfo.'     The  doctrine  depends  m^  I 
a  prindple  whioh  is  expressed  in  the  Latin  wm 
and  that  is  the  only  prindple  of  the  whole  of  osr 
law  as  to  domioil  when  applicable  to  the  saooesDoi 
of  what  we  call  personal  estate.    It  is  so,  not  by  aor 
special  law  of  England,  but  by  the  def^enoe  whid  ' 
for  the  sake  of  international  comity,  the  law  of  £c^  I 
land  pays  to  the  law  of  the  dvilized  world  geneEiDy. 
Domioil  is  allowed  in  this  country  to  have  the  mm 
infiuence  as  in  other  countries  m  detemmung  tk  J 
suooession  of  movable  estate ;  but  the  mazxiii  of  tl»  I 
law  of  the  dvilized  world  is  MobUia  seqtaadMir  fr- 1 
sonam,    and   is  founded  on  the  nature  of  thiofi  I 
When  *  mobilia '  are  in  plaoes  other  than  that  d  I 
the  person  to  whom  thev  bdon^ ,  their  aocideoai  i 
situs  is  disregarded,  and  they  are  ndd  to  go  vi&tk  I 
person.    But  land,  whether  hdd  for  a  chisel  iateRrt  j 
or  hdd  for  a  freehold  interest,  is  in  nature,  at 
matter  of  fact,  immovable,  and  not  movsble.  T) 
doctrine  is  inapplicable  to  it,  and  Story,  in  that 
passage  dted  oy  Mr.  Fry  from  pL  447,  nsmM 
recognizes  that  when  he  says  that  all  lands  ud  ■ 
houses    are   necessarily   immovable,    and   thes  i 
speaks  of  their  universally  partaking  of  the  Uv< 
immovable  property  or  *  property  savouimg  of  '" 
realty  * — language  which  must  be  used  widi  resp* 
to  an  interest  less  than  fee  simple  and  less  thia  vb 
we  call  freehold ;  because  to  speak  of  a  thing  '  pf 
taking '  or  '  savouring '  implies  that  by  the  possv 
law  of  the  country  they  also  are  made  to  psrtue  •=; 
savour  in  some  respects  of  a  law  not  a^^ilicable  tos. 
kinds  of  immovable  property.      I  tmnk,  tii«re^ 
that  the  doctrine,  which  iippears  to  me  to  be  d^^ 
the  true  doctrine,  is  recognized  by  necessary  impfe** 
tion  in  these  passages  to  which  reference  bss  ^ 
made ;  and  Story  says  with  regard  to  some  tla^ 
such  as  fixtures,  which  may  or  may  not  be  no^ 
or  immovable,  whioh  are  ambiguous  in  their  sfttA 
if  they  are  at  all  connected  with  immofibfe  p"^ 
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per^,  then  it  belongs  to  the  law  of  the  country  in 
which  that  property  is  situated  to  determine  whether 
they  shall  be  deemed  movable  or  immovable.  The 
sttempt  to  infer  that  things  immovable  in  their 
Dstore  are  to  be  considered  movable  constructively 
beoaosethe  beneficial  interest  is  allowed  to  go  like 
the  beneficial  interest  in  succession  to  movables, 
sppesn  to  me  to  be  quite  turning  away  Story*s 
doctrine  from  its  real  substance,  wluch  is  this :  that 
80  strong  is  the  force  of  the  immovable  character 
where  it  is  found,  that  it  will  attract  to  itself  primd 
fade  tilings  which  are  ambiguous,  at  least  to  the 
extent  of  obliging  other  nations  to  recognise  the  law 
of  the  place  where  the  immovable  property  is  situate, 
SI  entitied  to  lay  down  the  rule  with  regard  to  those 
smbigaous  things  connected  with  it." 

1%ere  are  other  cases  in  which  the  same  class  of 
observations  is  to  be  found.  When  such  cases  are 
oonaidered,  and!  in  the  absence  of  any  similar  case  in 
whidi  probate  of  such  a  will  has  been  granted,  it 
seeme  to  me  that,  with  regard  to  real  and  immovable 
property  abroad,  it  must  foUow  the  law  of  the  country 
where  it  is  situated,  and  probate  of  a  will  dealing 
with  such  property  alone  ought  not  to  be  granted. 

Then  it  is  said  that  the  five  documents  must  be 
tnatad  as  a  whole,  brming  together  the  will  of  the 
deceased,  of  which  probate  should  be  granted,  and  if 
I  could  take  that  view  of  the  matter  I  think  it  would 
be  of  advantage  that  it  should  be  done,  but  when  I 
look  at  the  documents  that  does  not  seem  to  have 
been  the  intention  of  the  testator ;  he  intended  the 
Baasaan  will  to  be  proved  in  Russia,  and  tliat  under 
file  deed  the  proceeds  of  the  Bussian  property  should 
fiiSQ  be  handed  over  to  the  general  trustees  here,  and 
those  two  documents  do  not  form  part  of  the  will 
wbioh  he  intended  to  be  proved  in  this  country,  and 
it  would  be  erroneous  to  call  them  a  part  of  that  will. 
Therefore  I  have  come  to  the  conclusion  that  I  ought 
not  to  allow  these  two  documents  to  be  included  in 
the  probate. 

Moticn  refused. 

SdicitoiB,  Bevan  A  King, 


^OTB. — In  the  report  of  In  re  FiUon*8  Estate,  ante,  p. 
281,  tbe  statement  at  p.  282,  *<  [His  lordship 
then  considered  the  report,  but  there  was  nothing 
in  the  subsequent  proceedings  worthy  of  note], 
should  be  altered  as  follows :  '*  [nis  lordship 
then  (xmtidered  the  report,  a/nd  in  the  rtstiU  referred 
hack  to  the  ojfieidl  referee  three  of  the  inquiriesy  for 
fmHher  repok]:' 


etmxt  Of  Ayyeal. 

Fiom  Q.  B.  Div.        ) 
rixffd  Eflher,  M.B.,  and  [  Feb.  23. 

Lc^  and  Davey,  L.JJ.) ) 

Alliksoh  V  Genebal  Medigal  Council,  (a.) 

Medical prticMicner — Judicial  inquiry — Personal  interest 
and  das  of  member  of  tribunal — "  Professional  in^ 
famy'^'-Medical  Act,  1858  (21  ik  22  Vict.  c.  90),  ss. 
2S,29. 

I  If  a  medical  man  in  the  exercise  of  his  profession  does 
wmeihing  in  regard  to  it  whicJi  may  reasonably  be  re- 

||a.)  Bepcvrted  by  Theobald  Mathbw,  Ksq.,  Bar- 


garded  as  disgraceful  or  dishonourable  by  his  professional 
brethren  of  good  repute  and  competency,  he  is  guilty  of 
infamous  conduct  within  the  meaning  of  section  29  of 
the  Medical  Act,  1858. 

One  member  of  the  General  Medical  Council  attending 
an  inquiry  held  hy  the  Council  at  the  instance  of  the 
Medical  Defence  Union,  had  been  a  member  oj  the  Medical 
Defence  Union,  but  had  resigned  his  membership  before  the 
inquiry  took  place,  and  had  taken  no  part  in  preparing 
the  case  against  the  medical  man.  By  the  rules  of  the 
Medical  Defence  Union  his  resignation  had  not  taken 
ejfect  when  the  inquiry  V)as  held. 

Held,  that  the  oedAm  of  the  General  Medical  Council 
was  not  invalidated  by  the  presence  of  the  member  who 
had  belonged  to  the  Medical  Defence  Union,  and  that  the 
Council  w(u  right  in  holding  that  the  medical  man  as  to 
whom  the  inquiry  was  held,  had,  by  his  advertisements, 
been  guilty  ofprofessional  infamy, 

Leeson  v.  General  Council,  &c.,  38  FT.  B.  303,  43 
Ch.  D,  366,  followed. 

Appeal  from  Collins,  J. 

The  General  Medical  CouncQ  on  the  28th  of  Mav, 
1892,  had  ordered  the  name  of  the  plaintiff,  a  duly 
qualified  medical  man,  to  be  erased  from  the  register, 
on  the  ground  that  he  had  been  guilty  of  infamous 
conduct  in  a  professional  respect  (21  &  22  Vict.  c.  90, 
S.29). 

The  infamous  conduct  alleged  by  the  defendant 
council,  on  the  complaint  of  the  Medical  Defence 
Union  (Limited),  consisted  in  attempts  to  obtain 
patients  by  the  insertion  of  advertisements  in  the 
Weekly  Times  and  Echo,  in  which  the  plaintiff  warned 
the  public  against  other  doctors,  and  spoke  of  them 
as  '*  professional  poisoners,"  and  advised  people  who 
were  ill  to  avoid  medicine  and  consult  him. 

Dr.  Philipson,  who  had  been  a  member  and  vice- 
president  of  the  Medical  Defence  Union,  and  an  ex 
officio  member  of  the  committee,  was  elected  a  member 
of  the  General  Medical  Council  on  the  3rd  of  May, 
1892,  and  thereupon  resigned  his  membership  of  the 
Medical  Defence  Union.  By  the  rules  of  that  body 
his  resignation  could  not  take  effect  for  two  months. 
Dr.  Philipson  took  no  part  in  the  proceedings  of  the 
Medical  Defence  Union  against  the  plaintiff,  but 
attended  the  inquiry  of  the  General  Medical  Council 
when  the  plaintiff's  name  was  erased. 

The  plamtiff  asked  for :  (1)  a  declaration  that  the 
decision  of  the  defendant  council  was  invalid ;  (2)  an . 
injunction  restraining  the  defendant  council  from 
erasing  his  name,  and  (3)  a  mandamus  compelling 
the  defendant  council  to  restore  his  name  to  the 
reffister. 

Collins,  J.,  gave  judnnent  for  the  defendants. 
The  plaintiff  appealed. 

Coleridge,  Q.C,  and  SchuUess  Young,  for  the  plain- 
tiff.— ^The  fact  that  Dr.  Philipson  was  a  member  of 
the  accusing  body  and  of  the  tribunal  makes  the 
decision  of  uie  d^endants  invalid.  There  must  be 
no  suspicion  of   the   impartiality   of   any   judicial 

rion :  Beg,  v.  Meyer,  24  W.  B.  392,  1  Q.  B.  D.  173 ; 
parte  Partridge,  36  W.  B.  442,  19  Q.  B.  D.  467 ; 
Partridae  v.  Medical  Council,  38  W.  B.  729,  25 
Q.  B.  D.  90;  Leeson  v.  General  Council,  Ac,  38 
W.  B.  303,  43  Ch.  D.  366;  Beg,  v.  Gaisford,  [1892] 
1  Q.  B.  381,  40  W.  B.  Dig.  107;  Beg.  v.  Fraser, 
9  T.  L.  B.  613 ;  Beg,  v.  Henley,  40  W.  B.  383,  [1892] 
1  Q.  B.  504;  Tempericm  v.  Bussdl,  41  W.  B.  565. 
The  plaintiff  has  not  been  guilty  of  infamous  con- 
duct. He  was  only  putting  n)rward  his  own  f>eculiar 
medical  views  in  ms  advertisements.  By  section  28 
of  the  21  &  22  Vict  c  90,  **  the  name  of  no  person 
shall  be  erased  from  the  register  on  the  grouna  of  his 
having  adopted  any  theory  of  medicine  or  surgery." 
Adyeilising;  ma^   be   diooreditablei   but   it   is   not 
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infamous.  The  professional  infamy  contemplated  in 
section  29  is  that  which  is  infamy  per  st,  [Lopes, 
L.J.,  referred  to  Beg.  v.  Farrant,  36  W.  E.  184,  20 
Q.  B.  D.  58.2 

Reid,  Q.C.,  and  Mu4r  Mackenzie ^  for  the  defend- 
ants.— Dr.  Philipson  was  not  disqualified.  The  cases 
distinguish  between  pecuniary  and  other  interests. 
[Davey,  L.  J.,  referred  to  Dimes  v.  The  Proprietors  of 
the  Grand  Junction  Canal,  3  H.  L.  Cas.  759.J  Where 
the  suggested  interest  is  not  pecuniary  the  miestion  of 
bias  is  one  of  substance  and  of  fact.  The  decision  in 
Beg.  V.  Fraser  was  in  the  face  of  Leeson  y.  General 
Council,  ike.  Dr.  Philipson  ceased  to  be  a  member  of 
ihe  Medical  Defence  Union  when  he  sent  in  his 
resignation.  Infamous  conduct  does  not  mean  infamy 
rter  se.  The  plainti£f  attacked  his  professional 
orethren,  advised  people  to  evade  the  vaccination 
laws  and  to  avoid  medicine.  The  defendants  are  the 
only  judges  of  what  *'  professional  infamy  "  is. 

Coleridge,  Q.C.,  replied. 

Lord  EsHEB,  M.B. — ^The  grounds  relied  upon  by 
the  plaintiff  are  two :  first,  tnat  one  of  the  members 
of  the  defendant  council  was  disqualified  from  acting 
upon  it ;  secondly,  that  the  defendant  council  had  no 
evidence  before  it  upon  which  it  could  reasonably 
find  the  plaintiff  guilty  of  infamous  conduct  as  a  pro- 
fessional man. 

If  either  of  these  contentions  is  correct,  the 
decision  of  the  defendant  council  was  illegal  and  void. 
As  to  the  first  ground,  it  is  said  by  the  appellants 
that  Dr.  Philipson  is  a  person  who  either  was  or 
might  have  be^  biased.  It  is  not  sueg^ted  that  he 
had  any  sort  of  pecuniary  interest  in  Uie  proceedings. 
That  being  so,  we  are  bound  by  the  decision  in 
Leeson  v.  General  Council,  &c.  It  may  be  that  some 
of  us  would  have  preferred  to  follow  the  judgment  of 
Fry,  L.J.,  in  that  case,  but  we  are  bound  by  the 
decision  of  the  majority  of  the  court.  The  majority 
of  the  court  held  that  where  a  person  who  sits  in 
judgment  has  some  monetary  interest  in  the  result, 
the  court  will  not  inquire  whether  or  not  he  was 
likely  to  be  biased.  He  is  at  once  disqualified.  But 
if  his  interest  is  not  a  pecuniary  one,  the  question 
arises  whether  in  substance  and  in  fact  he  is  in- 
capacitated from  acting  as  a  judge  ?  It  was  stated 
by  Mellor,  J.,  in  Beg.  v.  Allan,  12  W.  R.  423,  4 
B.  &  8.  915,  that  a  person  acting  as  judge  must  be 
beyond  the  suspicion  of  bias  or  improper  motives. 
That  proposition,  to  my  mind,  is  too  larp^,  because 
any  man  is  open  to  suspicion.  The  test,  it  seems  to 
me,  is  this :  Is  the  person  in  substance  and  fact  to  be 
suspected  P  Now,  could  Dr.  Philipson  be  substan- 
tially suspected  of  bias  P 

The  facts  with  regard  to  him  are  these. 

He  had  been  a  subscriber  to  the  Medioal  Defence 
Union,  an  association  formed  to  protect  Hie  honour 
of  the  medical  profession.  He  had  also  been  a  vice- 
president  of  that  body,  and  as  vice-president  had 
been  an  ex  officio  member  of  the  committee,  to  whom 
the  power  of  complaining  of  the  conduct  of  medical 
men  was  entrusted.  But  he  never  acted  upon  the 
committee,  and  more  than  that,  he  had  resigned  his 
membership  before  the  inquiry  was  held. 

It  is  contended  by  Mr.  Coleridge  that,  although  he 
resigned,  his  resignation  could  not  take  effect,  by  the 
rules,  for  two  months.  But  in  substance  he  ceased  to 
be  a  member  of  the  Medical  Defence  Union  on  the 
3rd  of  May,  and  the  first  objection,  therefore,  falls  to 
the  ground. 

The  second  ground  for  the  appeal  is  that  the 
defendant  council  had  no  evidence  before  them 
which  authorized  them  to  find  the  plaintiff  guilty 
of   professional  infamy.     The  test  of  .professional 


infamy  seems  to  me  to  be  that  suggested  by  Lopes, 
L.  J.  If  a  medical  man,  in  l^e  exercise  of  his  pro- 
fession, does  something  in  regard  to  it  which  nuy 
reasonably  be  regarded  as  disgraceful  or  dishonouFaUe 
by  his  prof essiomtl  brethren  of  good  repute  and  com- 
petency, he  is  guilty  of  infamous  conduct  within  the 
meaning  of  section  29  of  the  Medical  Act,  1858.  Vfu 
there  evidence  before  the  defendant  council  that  the 
plaintiff  had  been  guilty  of  conduct  ^^chthe^  might 
reasonably  regard  as  disgraceful  or  infamous?  It  is 
dear  that  he  tried  by  his  advertisements  to  defame  his 
brother  practitioners,  and  to  induce  suffaring  people 
to  come  to  him  for  advice,  for  his  own  profit  Thit 
being  so,  the  council  had  evidence  upon  which  they 
could  reasonably  act,  and  the  second  groond  of 
appeal  fails. 

The  judgment  of  Collins,  J.,  must,  therefore,  be 
affirmed. 

Lopes  and  Davet,  L.TJ.,  ddivered  judgmeots  to 
the  same  effect. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  F.  Miller  d:  Co. 

Solicitors  for  the  respondents,   Warren,  Murba,  <t 
Miller. 


Prom  Q.  B.  Div.       \ 
(lindl^,  A.  L.  Smith,  [  Dec  1,  %  19. 

and  Davey,  L.JJ.)     ) 
PuBNiss,  Withy,  &  Co.  v.  White  &  Co.  (a.) 
Shipping — Consignee  for  sale — Liability  for  freifhi— 
Merchant  Shipping  Acts  Amendment  Act,  1862  (25  d* 
26  Vict.  c.  63).  ss.  66-72. 

The  Merchant  Shipping  Acts  Amendment  Ad^  1861 
preserves  the  liability  which  (apart  from  the  deposit  nadt 
under  its  provisions)  would  have  been  incurred  hef0rt  ^ 
Act  passed  by  an  agent  Jot  sale  to  pay  the  biU  o/Uiii»s 
freight  upon  delivery  of  the  goods  to  him. 

Decision  of  Day,  J.,  affirmed,  Davey,  LJ.,  <to- 
senting. 

Appeal  from  a  decision  of  Day,  J. 

A  car^o  of  apples  was  carried  by  the  plaintiiEi  in 
their  ship  Inchulva  from  Halifax,  Nova  Sootii, 
to  London.  The  apples  were  consigned  to  the 
defendants,  who  were  fruit  salesmen,  as  agents  for  nle 
for  an  undisclosed  principal,  and  by  the  bill  of  1a^ 
were  •  eliverable  to  thnm  or  their  assigns  **  freiglu 
and  charges  pavable  by  consignees  as  per  msrgia-" 
The  ship  arrived  in  the  Victoria  Docks  on  the  10th  of 
Deceml^r,  1892.  The  defendants  had  made  no  entry, 
and  were  not  at  the  discharging  berth  ready  to  Uix 
delivery  of  the  apples  ex  ship,  and  the  captain  pro- 
ceeded to  land  them  into  warehouse  of  the  Lomoq 
and  India  Dock,  the  landing  being  completed  At 
noon  of  the  13th.  On  the  12&  the  master  had  gi^ 
notice  to  the  dock  company  to  hold  the  apples  for  the 
freight  imder  section  68  of  the  Merchant  Shippa^ 
Acts  Amendment  Act,  1862.  On  the  iame  dtj 
the  defendants,  hearing  of  the  arrival  of  the  ifai|H 
sent  to  the  dock  company  a  cheque  for  £152  Ha.  li* 
being  the  amount  of  freight  calculated  by  them  (ttm 
the  margin  of  the  bill  of  lading,  this  being  in^^^*^ 
as  a  deposit  under  section  70  of  the  Act :  they  •» 
sent  a  notice  to  the  company  not  to  part  wim  w 
money  without  further  instructions. 

On  the  13th  the  defendants  proceeded  to  wb 
delivery  of  the  apples  ex  warehouse,  and  oo  » 
afternoon  of  that  day,  the  plaintiffs  being  aaabid, 

(a.)  Reported  by  Abthiib  Lawrbnce,  Bw.,  B«^ 
r|ster-at-L^w, 
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owing  to  the  defendants'  notice  of  the  12th,  to  get 
the  freight,  issued  a  writ  for  £148  16s.  3d.  for  freight 
due  (the  difference  between  this  sum  and  £152  178.  Id. 
bfliii^  owing  to  some  miscaloolation  by  the  defendants 
and  immaterial}.  The  writ  was  served  on  the  defend- 
ants on  the  14th.  Subsequently  the  defendants 
dizeoted  the  dook  company  to  tender  to  the  plaintiffs 
the  aom  claimed, 'less  Ids.  for  three  burrels  damaged, 
iduch,  howerer,  was  not  accepted  by  the  plainti£fo. 

On  the  3rd  of  June,  1893,  the  plaintiffs  amended 
their  claim  by  putting  in  an  altematiye  claim  for  a 
Hen  on  the  money  deposited  with  the  dock  company. 

Day,  J.,  held  that  the  defendants  were  personally 
lisUe  for  the  freight 

The  defendants  appealed. 

ChatmeU,  Q.C.,  and  OranBioun,  for  the  appellants. 
—The  defendants  are  not  liable  to  be  sued  after 
having  deposited  the  amount  of  the  freight  in  aocord- 
anoe  with  the  provisions  of  the  Merchant  Shipping 
Acts  Amendment  Act,  1862.  The  words  at  the  end 
of  aeoiion  70,  *'  without  prejudice  to  any  other 
remedy  which  the  shipowner  may  have  for  the 
recovery  of  the  freight,"  only  apply  where  the  ship- 
owner has  a  right  of  action  on  the  mU  of  lading  itself, 
and  not  to  a  consignee  for  sale,  whose  liability  merely 
depends  upon  a  contract  to  be  inferred  from  the  oir- 
oomstanoes  of  each  particular  case,  and  where  he 
deposits  tiie  amount  claimed  no  contract  can  be 
infened.  Moreover,  as,  on  making  the  deposit,  the 
ddendants  became  entiUed  by  the  statute  to  receive 
the  gooda,  ^ere  is  no  consideration  for  any  promise 
to  pay  the  freight  on  delivery.  Having  made  the 
deposit,  the  defendants  were  entitled  to  have  the 
sidles,  and  are  under  no  personal  liability  for  the 
freight. 

Tbeiy  referred  to  Sanders  v.  Vanzeller,  4  Q.  B.  260, 
and  Kemp  v.  Clark,  12  Q.  B.  647. 

Pid^ord,  Q.C.,  and  H,  F.  Boyd,  for  the  respondents. 
—A  contract  by  the  defendants  to  pay  freight  is  to  be 
inferred  from  the  facts  of  the  case  here,  and  the 
defendants  are  liable  under  the  contract.  A  right  of 
action  is  given  to  the  shipowner  by  section  72  of  the 
Act  to  recover  the  freight  from  everv  person  who 
comes  within  the  definition  of  **  owner  ^'  of  the  goods, 
and  by  section  66  every  person  who  is  entitled  for  the 
time  being,  either  as  owner  or  as  agent,  to  the  posses- 
sion of  the  goods  is  an  *'  owner  " ;  thus  the  defendants 
are  owners  for  this  purpose,  and,  therefore,  liable 
under  the  section. 


ChanneU,  Q.C,  replied. 


Cur,  adv,  vulU 


Deo.  19. — ^LlNDLET,  L.J.— The  question  raised  by 
this  appeal  is  new  and  important.  It  is  whether  a 
mere  consignee  for  sale  of  a  cargo  shipped  abroad 
and  delivered  to  him  here,  out  of  a  warehouse  under 
a  lall  of  lading  is  liable  to  be  sued  for  the  bill  of 
lading  freight,  al^ough  he  has  deposited  the  amount 
of  such  freight  under  the  provisions  of  the  Merchant 
glmjping^  Acts  Amendment  Act,  1862. 

'fo  deoide  this  question  it  is  necessary  to  consider, 
first,  hia  Habflilrv  apart  from  that  statute,  and, 
secondly,  his  liamiity  since  it  passed.  Apart  from  the 
statute  the  liability  of  a  oonsignee  or  indorsee  of  a  bill 
of  ladings  to  pay  the  bill  of  lining  freight  on  ddiveiT 
of  the  goods  to  him  was  and  is  clear  and  undoubted. 
Such  liability  arises  from  a  real  though  tadt  contract 
— a  contract  not  expressed  in  the  bill  of  lading,  to 
which  he  is  no  party,  but  to  be  inferred  from  the  con- 
duet  mid  obvious  intentions  of  the  shipowner  and  him- 
adf.  It  would  be  unbusineeslike  and  highly  improb- 
able that  a  shipowner  would  give  up  his  lien  for 
f^h<^  l|ii4  4el|Y«r  tbe  good9  %q  Ih^  gonsi^ee  or 


indorsee  unless  the  latter  undertook  to  pay  the  freight, 
and  it  would  be  equally  unbusinesslike  and  improb- 
able that  the  consignee  or  indorsee  would  expect 
to  obtain  possession  of  the  goods  except  u]pon  the 
terms  of  paying  the  freight  for  which  the  shipowner 
had  a  lien  upon  them.  A  promise  to  pay  is  inferred 
as  a  matter  of  course  from  delivery  unless  there 
are  other  circumstances  to  rebut  the  inference. 
Bat  the  promise  so  inferred  is,  as  already  stated,  a 
promise  in  fact,  and  not  one  of  those  so-called 
implied  promises  in  law  which  are  imputed  irre- 
spective of  intention.  This  was  settled  in  Sanders 
V.  VanteUer  and  Kemp  v.  Clark,  The  consideration 
for  the  promise  to  pay  the  freight  is  the  delivery 
of  the  goods  to  the  consignee  or  indorsee  of 
the  bill  of  lading.  The  consideration  is  not 
the  mere  abandonment  of  the  lien,  )>ut  the 
delivery  of  the  goods.  The  lien  may  be  waived 
or  even  released  under  seal,  and  yet  if  the  consignee 
or  indorsee  does  not  get  delivery  of  the  goods  he  will 
not  be  liable  to  pay  the  freight  unless  a  distinct 

Sromise  to  pay  it  m  consideration  of  a  release  of  the 
en  as  distinguished  from  a  delivery  of  the  goods  can 
be  proved.  Such  a  promise  is  no  doubt  theoretically 
possible,  but  I  do  not  suppose  it  has  ever  been  heard 
of  in  business.  It  is,  however,  important  to  bear  in 
mind  that  it  is  the  delivery  of  goods  which  is  the 
consideration  for  the  consignee's  promise  to  pay  the 
freight,  and  apart  from  the  statute  a  consimee  named 
in  a  bill  of  lading  or  an  indorsee  of  a  bill  of  lading 
had  to  pay  the  bill  of  lading  freight  on  delivery  of 
the  goods  to  him  unless  he  could  show  droumstances 
relieving  him  from  this  obligation,  as  in  Smidt  v. 
Tiden,  22  W.  B.  913,  L.  B.  9  Q.  B.  446.  If  the  con- 
signee or  indorsee  is  also  the  owner  of  the  goods,  he 
is  liable  to  pay  the  freight  as  if  he  had  entered  into 
the  contract  contained  m  the  bill  of  lading.  But  this 
liabUity  has  been  imposed  by  statute  18  &  19  Vict, 
c.  Ill,  and  does  not  depend  on  a  contract  to  be 
inferred  from  the  mere  delivery  of  the  goods  to 
him. 

Such  being  the  liability  of  a  consignee  or  indorsee 
of  a  biU  of  lading  apart  from  the  Merchant  Shipping 
Acts  Amendment  Act,  1862,  I  pass  to  consider  the 
effect  of  *that  part  of  the  Act  which  bears  upon  this 
question,  viz.,  section  66  and  those  following.  The 
object  of  the  Legislature  in  passing  this  pi^  of  the 
Act  will  be  foimd  explained  in  Meyerstein  v.  Barber, 
15  W.  £.  173,  L.  B.  2  C.  P.  38,  and  Mors-U- Blanch 
V.  Wilsm,  21  W.  B.  109,  L.  B.  8  C.  P.  227,  where 
the  inconveniences  of  landing  goods  in  ware- 
houses, and  so  creating  another  lien,  are  illus- 
trated. In  reading  the  statute  it  must  be  borne 
in  mind  that  it  is  the  duty  of  the  consignee*  or 
indorsee  of  a  bill  of  lading  to  be  ready  to  receive 
the  goods  as  soon  as  the  ship  arrives  and  the 
master  is  ready  to  deliver  them.  It  is  only  where 
there  has  been  failure  on  the  part  of  the  consignee  or 
indorsee  to  take  delivery  direct  from  the  ship  on 
arrival  that  the  necessity  for  warehousing  the  goods 
arises.  Now  bv  the  Act  in  question  provision  is 
made  (1)  for  enabling  the  owner  of  any  snip  arriving 
from  foreign  parts  to  land  the  goods  on  a  wharf  or  in 
a  warehouse  (section  67) ;  (2)  fer  preserving  his  lien 
for  freight  and  other  char^  on  the  goods  so  hmded 

(section  68) ;  (3)  for  the  discharge  of  this  lien,  either 
>y  the  production  of  a  receipt  or  release  from  the  ship- 
owner (section  69),  or  by  a  deposit  hj  the  owner  of 
the  goods  of  the  amount  daimea  for  freight  and  other 
charges  (section  70) ;  (4)  for  the  payment  by  the  ware- 
houseman to  the  shipowner  of  the  whole  deposit  in 
fifteen  davs  if  there  is  no  dispute  between  the  ship- 
owner and  the  owner  of  the  £pods  as  to  the  amount 
properly  payable  for  the  freight,  ftc.  (section  71} ; 
^6)  for  the  payment  bjr  the  W(»rebou8^i|iMi  to  tbo 
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shipowner  of  so  muoh  of  the  deposit  as  is  admitted 
by  the  owner  of  the  goods,  and  for  returning  the 
balance  to  the  owner  of  the  goods  unless  the 
shipowner  shall  within  thirty  days  take  proceedings 
to  recover  the  amount  in  dispute  from  the  owner 
of  the  goods  (section  72).  Throughout  these  sec- 
tions the  expression,  **  owner  of  the  goods,"  includes 
agents  entitled  to  the  possession  of  the  goods — e.^., 
consignees  for  sale  (section  66).  Now  in  providing 
this  machinery  I  can  discover  no  indication  of  any 
intention  on  the  part  of  the  Legislature  to  alter  the 
consignee's  liability  to  pay  the  freight  on  delivery  to 
him.  Nay,  more,  the  Legislature  has  expressly 
negatived  any  such  intention.  See  the  words  at  the 
end  of  section  70.  It  is  contended,  however,  that 
these  words  can  not  apply  to  the  present  case.  The 
aigument  is  ingenious,  but  to  my  mind  not  con- 
vincing. The  introduction  of  the  machinery  of  a 
deposit  was  for  the  benefit  both  of  the  shipowner 
and  the  consignee.  It  enables  the  shipowner  to  dis- 
charge his  ship  without  risking  the  h)ss  of  his  lien, 
and  it  enables  the  consignee  to  obtain  the  goods 
without  waiting  to  settle  disputes.  But  the  deposit 
is  not  equivalent  to  payment ;  it  is  only  a  security  for 
payment ;  and  it  is  dear  to  my  mind  that  the  deposit 
was  never  intended  to  deprive  the  shipowner  of  any 
right  of  action  which  apart  from  the  deposit  he 
would  have  had  against  a  consignee  obtaining  the 
goods.  This  is,  I  tibink,  made  plain  by  the  language 
of  section  72,  which  clearly  contemplates  and  ex- 
pressly authorizes  legal  proceedings  by  the  shipowner 
against  the  goods  owner  for  the  recovery  of  money 
from  him.  The  leeal  proceedings  here  referred  to  are 
such  as  were  usual  in  such  cases,  viz.,  an  action  for 
the  freight,  and  the  statute  has  always  been  so  con- 
strued. I  do  not  say  that  a  suit  in  equity  by  the 
shipowner  against  the  consignee  making  the  deposit 
and  the  warehouseman  to  obtain  payment  out  of  the 
deposit  might  not  be  had  recourse  to ;  on  the  con- 
trary, I  have  no  doubt  it  might,  and  in  some  oases — 
e.(/.,  if  the  consignee  were  insolvent,  or  in  such  cases 
as  Smidt  v.  Tiden — such  uiode  of  proceeding  would  be 
best.  But  no  legislative  enactment  is  required  to 
give  the  shipowner  such  a  remedy  as  this.  Some 
provision,  however,  was  necessary  to  give  the  ship- 
owner a  remedy  against  the  consignee  personally,  as 
the  deposit  discharged  the  lien.  Such  a  provision  is 
found  in  section  72,  even  if  section  70  is  insufficient 
for  the  purpose,  as  perhaps  it  is,  or  would  be  if  its 
construction  were  not  aided  by  section  72.  I  come, 
therefore,  to  the  conclusion  that  the  statute  preserves 
the  liability  which,  but  for  the  deposit  made  under  its 
provisions,  would  have  been  incurred  before  it  passed 
by  an  agent  for  sale  to  pay  the  bill  of  lading  freight 
upon  delivery  of  the  goods  to  him. 

If  I  am  right  in  the  construction  of  the  statute,  the 
defendants  are  personally  liable  for  the  freight. 
Whether  the  true  view  is  that  the  old  liabilities  re- 
main notwithstanding  the  deposit  or  that  the  statute 
has  substituted  a  fresh  liability  for  the  old  one  wher- 
ever it  would  have  existed  but  for  the  deposit  admits 
of  some  doubt,  which,  however,  is  of  no  importance 
in  this  case.  Whichever  view  is  theoretically  the 
more  correct,  the  defendants  are  wrong.  Their  con- 
tention has  been  throughout  that,  having  made  a 
sufficient  deposit,  they  were  entitled  to  have  the 
apples,  and  were  under  no  personal  Hability  to  pay 
the  freight.  If  this  contention  were  correct,  the  de- 
fendants would  get  the  apples  and  the  plahitifiiB 
would  not  get  the  freight,  which  might  be  detained 
from  them  for  some  time.  The  contention  of  the 
defendants  is  not  in  accordance  with  ^e  usual  course 
of  business,  and  this  action  has  been  brought  in  order 
to  have  the  question  of  their  liability  decided.  The 
deoisiou  ought,  in  my  opinion,  to  be  against  the  de- 


fendants, and  their  appeal  ought  therefore  to  be  dis- 
missed with  costs. 

A.  L.  SinTH,  L.  J.— The  nudn  question  in  this  cue 
is  whether  a  shipowner  who  has  carried  good^  in  his 
ship  from  a  foreign  port  to  this  country  and  hai 
landed  them  in  a  warehouse  pursuant  to  section  67  of 
the  Merchant  Shipping  Acte  Amdidment  Act,  1862, 
can  maintain  an  action  at  law  for  freight  against  t 
consignee  named  in  a  bill  of  lading  who  is  agent  for 
sale  in  this  country  of  a  foreign  shipper,  and  to 
whom  no  property  in  the  goods  has  passed,  wfaea 
such  consignee  has  taken  delivery  of  the  soodfl  ex 
warehouse  and  made  the  deposit  presmbed  by  ^ 
Act. 

The  amount  in  dispute  is  small,  being  15s.  Bat  the 
question  is  one  of  considerable  practical  importanee, 
for  the  point  raised  by  the  defendants  is  whether  t 
shipowner,  in  the  circumstances  of  the  case,  is  oUiged 
to  have  recourse  to  the  goods  owner  for  the  frei^t, 
and,  if  necessary,  sue  him  upon  the  other  side  of  tbe 
Atlantic,  or  whether  he  can  sue  in  an  action  at  lav 
the  receiver  of  cargo  here,  and  thus  settle  all  maUers 
in  dispute  regarding  the  freight  with  him. 

The  defendants  say  that,  having  deposited  Ha 
amount  of  freight  claimed  with  the  warehouse 
owners  pursuant  to  the  provisions  of  sections  70  and 
71  of  the  Act,  no  further  liability  attaches  to  them. 

Now,  it  cannot  be  doubted,  if  the  defendants  ven 
consignees  of  the  goods  mentioned  in  the  bill  d 
lading,  to  whom  the  property  therein  had  passed, 
that  in  the  circumstances  which  exist  in  this  caaetby 
could  be  sued  here  at  law  by  the  plaintiff  for  frei^ 
and  that  the  deposit  with  the  warehouse  owners  bj 
the  defendants  of  the  freight  would  be  no  answer  ai 
all.  They  would  be  liable,  by  reason  of  the  Bills  d 
Lading  Act  (18  &  19  Vict.  c.  Ill),  which  transferred 
the  contract  contained  in  the  bill  of  lading  to  them, 
and  there  is  no  dispute  as  to  this.  In  my  jadgneBt 
it  is  also  clear  that  if  the  defendants  had  made  entry 
and  had  taken  delivery  of  the  goods  ex  ship  thej 
could  have  been  successfully  sued  at  law  for  freight 
by  the  plaintiffis,  not  upon  the  contract  contained  in 
the  bill  of  lading,  but  by  reason  of  having  aooepted 
the  goods  under  the  bill  of  lading,  for  this  would  he 
good  evidence  of  a  new  contract  to  pay  frogbt 
eMXX)rding  to  its  terms,  and  any  judge  or  jury  woold 
so  hold.  To  repeat  an  expression  of  the  late  ^Rfl* 
J.,  there  are  a  bushel  of  authorities  to  support  thii 
proposition.  The  consideration  for  this  new  oootnrf 
would  be  the  shipowner  parting  with  the  goods  to  Ae 
consignee,  and  thereby  abandoning  his  liein. 

It  was,  however,  argued  for  the  defendants  thit 
they  were  not  liable  to  be  sued,  for  that  thef «« 
neither  consignees  named  in  the  bill  of  ladjogto 
whom  the  property  in  the  goods  had  passed,  nor  bad 
they  taken  delivery  of  the  goods  ex  ship,  and  that  tfat 
circumstances  under  which  they  did  take  ddi?»7  ^ 
the  goods  afforded  no  evidence  of  a  new  oontrtd  to 
pay  freight,  and,  moreover,  if  they  did  there  wis *j 
consideration  for  such  a  contract,  the  shipoviNn 
lien  having  been  lost  by  reason  of  the  deposit  by^ 
defendants  under  the  Act  of  1862  of  the  froght 
olfdmed. 

I  would  point  out  that,  if  no  legal  proceedingi  c» 
be  maintained  against  the  defendant,  this  slnag^ 
result  will  follow  by  reason  of  the  proviaons  of  tt« 
Act,  viz.,  that  a  consignee  by  neglecting  to  ib^ 
entry,  and  to  be  ready  at  the  ^p's  sideto  reoeiww 
goods,  can  compel  a  shipowner  to  resort  to  the  w^ 
housing  dauses  of  the  Act,  and  then,  having  made  nt 
deposit  and  thus  obtained  possession  of  the  goods,  «b 
force  the  shipowner  to  sue  the  goods  owner  wJw^ 
he  may  happen  to  be,  whereas  tf  the  oomgo^^^ 
the  goods  as  l^e  shoulder  ship  he  wonldbeliihi^^ 
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be  sned  for  freight — or  in  other  words  if  a  oonsignee 
does  what  he  ought  to  do  he  can  be  sued  perso^tUy 
for  freiffht,  and  if  he  does  what  he  ought  not,  he 
cannot  he.  That  it  is  the  duty  of  a  consignee  to  be 
ready  to  take  delivery  is  dear  (see  Wright  v.  New 
Zealand  Shipping  Co.,  4  Ex.  D.  165,  27  W.  B.  Dig. 
199,  and  PoM^hwaOe  v.  Freeland,  28  W.  E.  833,  6 
App.  Gas.  599).  Willes,  J.,  in  Meyerstein  v.  Barber 
tiaoed  the  history  of  the  warehousii^  clauses  of  the 
Act  of  1862,  and  it  will  be  seen  that  they  were  passed 
for  the  benefit  of  shipowners  and  not  of  consignees. 

It  appears  to  me  not  necessary  to  dedde  the  point 
which  has  been  argued  for  the  defendants,  whether 
by  taking  delivery  of  the  goods  ex  warehouse  under 
the  droumstances  existing  in  this  case  they  have 
afforded  good  evidence  of  a  new  contract  for  good 
consideration  to  pay  the  bill  of  lading  freight,  for  in 
my  iudgment  wnen  a  shipowner  lands  goods  into 
wareiiouse  pursuant  to  the  Aijct  of  1862,  and  a  consignee 
makes  deposit  and  thus  gets  rid  of  the  diipowner*s 
hen  and  obtains  possession  of  the  goods  and  gives  the 
poresoribed  notice,  section  72  of  the  Act  designates  such 
consignee  as  the  person  against  whom  legal  proceedin«^ 
to  recover  the  amount  of  freieht  not  admitted  to  be 
due  or  otherwise  for  the  setuement  of  any  disputes 
which  mav  have  arisen  concerning  the  same,  are  to  be 
taken,  and  that  these  legal  proceedings  include  at  any 
rate  an  action  at  law. 

It  ii  admitted  that  the  shipowner  has  rightfully 
landed  the  goods  in  accordance  with  section  67.  [His 
lordship  discussed  the  provisions  of  sections  66,  67, 
68,  69,  70,  71  and  72,  and  proceeded:—]  In  my 
judgment,  the  effect  of  the  legislation  is  that  a  con- 
signee who  makes  deposit,  gives  the  prescribed  notice, 
ana  takes  delivery  of  the  goods  ex  warehouse  is 
phu»d  in  precisely  the  same  position  as  regards  being 
med  in  an  action  at  law  as  a  consignee  who  takes 
ddirery  of  the  goods  ex  ship,  or  of  a  consignee  to 
whom  the  property  in  the  goods  has  passed  and  who 
takes  delivery  of  them  ex  warehouse,  and  I  can  find 
no  indication  in  the  statute  of  making  any  distinction 
as  regards  liability  for  freight  between  different  sorts 
of  consignees  who  become  receivers  of  cargo.  On 
the  contrary,  in  my  judgment,  the  provision  in  sec- 
tion 72  which  enacts  that  legpal  proceedings  may  be 
tiken  against  the  person  who  m&es  the  deposit  was 
express^  inserted  m  order  that  there  should  be  no 
ihrtinction.  In  my  opinion  the  deposit  by  the  con- 
signee is  to  be  made  for  the  purpose  of  enabling  him 
to  obtain  the  ffoods  with  quick  aespatch,  and  is  not, 
ss  is  suff^ested  by  the  defendants,  for  the  purpose  of 
freeing  mm  from  all  liability  relating  to  freight  to  be 
paid  for  their  carriage. 

I  cannot  myself  doubt  that  the  legal  proceedings 
mentioned  in  section  72  include,  at  any  rate,  actions 
at  law.  Whether  they  also  include  a  suit  in  the  old 
Court  of  Chancery  (for  in  1862  if  proceedings  in  equity 
were  taken  th^  must  have  been  m  that  court)  against 
the  consignee  m  the  nature  of  a  bill  filed  by  a  mort- 
gagee to  establish  his  security  and  take  the  accounts, 
to  which  the  warehouse  owner  woidd  have  had  to  be 
a  party,  I  need  not,  as  it  seems  to  me,  determine, 
though  I  think  it  would  have  been  open  to  a  ship- 
owner to  have  taken  that  course  if  he  had  been  so 
advised.  When  the  Act  of  1862  was  passed  the  pro- 
cedure of  the  courts  of  common  law  and  the  Court  of 
Chancery  was  wholly  distinct,  and  I  would  point  out 
that,  although  actions  at  law  for  freight  against 
receivers  of  cargo  ex  warehouse  have  been  of  constant 
occurrence,  I  do  not  myself  know  of  a  bill  filed  in 
Chancery  for  that  purpose.  Upon  judgment  being 
given  in  a  common  law  action  in  cases  where  deposit 
of  frei^t  has  been  made,  the  practice  has  been,  when 
the  matter  in  dispute  has  be^  determined,  to  order 
the  deposit-money  to  be  paid  out  to  whomsoever  it 


has  been  found  by  the  result  of  the  action  to  belong. 
In  my  judgment  the  plaintiffs  have  a  right  of  action 
at  law  against  the  defendants  personally,  and  Day,  J., 
is  ri^ht  in  the  conclusion  he  has  arrived  at.  I  am  of 
opimon  that  a  receiver  of  cargo  in  the  position  of  the 
defendants  can  be  sued  by  the  shipowner  for  freight, 
and  that  this  appeal  must  be  dismissed  with  costs. 

Davey,  L.J. — In  this  case  I  have  the  misfortune  to 
differ,  not  only  from  the  learned  judge  in  the  court 
below,  but  also  from  my  learned  brethren  on  this 
bench. 

The  question  we  have  to  decide  is  whether  the 
plaintiffs  had  a  right  of  action  against  the  defendants 
for  the  freight.  The  defendants  are  the  consignees 
named  in  tne  bill  of  lading  of  the  goods,  but  they 
were  not  the  owners  of  the  goods,  and  had  no  pro- 
perty in  them.  It  is  admitted  that  they  were  not 
parties  to  the  contract  contained  in  the  biU  of  lading, 
and  could  not  l>e  sued  upon  that  contract  or 
under  the  provisions  of  the  Bills  of  Lading  Act. 
It  was  decided  in  Sanders  v.  Vamellery  and  is 
established  law,  that  acceptance  of  goods  under  a 
bill  of  lading  does  not  by  implication  of  law  con- 
stitute an  agreement  to  pay  freight  according  to  the 
bill  of  lading,  but  such  an  acceptance  may  oe  evi- 
dence (stronger  or  weaker,  eMXX)rdmflr  to  other  circum- 
stances) of  a  new  contract  to  nu^e  the  payments 
stipulated  in  the  bill  of  lading.  It  is,  however,  con- 
ceded by  the  defendants  that  when  a  consignee  takes 
delivery  from  the  master  a  jurv  ought  to  mid  such  a 
contract.  The  contract  in  such  a  case  would  be  that, 
in  consideration  of  the  shipowner's  delivering  tlie 
goods  and  thereby  waiving  his  lien,  the  consignee 
agrees  to  pay.  The  plaintiffs  contend  that  such  a 
contract  ought  to  be  implied  in  the  present  case,  and 
of  that  opinion  was  the  learned  judge  in  the  court 
below,  and  they  say  alternatively  that  a  new  right  of 
action  is  given  by  section  72  of  the  Merchant  Ship- 
ping Act,  1862. 

^e  effect  of  the  deposit  made  by  the  defendants 
imder  section  70,  which  was  in  excess  of  the  sum 
actually  claimed,  was  to  discharge  the  shipowners' 
lien  on  the  goods,  and  the  plaintifra  ceased,  nom  the 
time  when  the  deposit  was  made  and  the  goods 
delivered  to  the  dock  company,  to  have  any  further 
interest  in  or  control  over  the  foods.  They  had  no 
power  to  interfere  with  the  ddivery  of  the  ffoods  to 
the  defendants  by  the  dock  company,  ui  other 
words,  I  am  of  opinion  that,  from  the  time  of  com- 
pletion of  the  combined  'transactions  of  the  deposit 
by  the  defendants  and  the  delivery  by  thf*  plaintiffs 
to  the  dock  company,  the  plaintiffs  exchanged  their 
lien  or  ri^^ht  of  retainer  of  the  goods  for  an  active 
lien  or  right  to  obtain  payment  out  of  the  sum 
deposited ;  but  they  retained  any  other  remedy  which 
tiiey  had  at  that  time  for  recovery  of  the  freight. 
Had  they  at  that  time  a  right  of  action  for  the 
freight  against  the  defendants,  or  was  there  any 
evidence  of  a  contract  by  the  defendants  to  pay  the 
freight  ?  I  think  not.  I  do  not  see  any  materials 
out  of  which  such  a  contract  could  be  implied. 
There  was  no  consideration  for  such  an  implied 
contract.  The  lien  was  discharged  by  the  statute, 
and,  if  it  be  said  the  plaintiffs  gave  up  their  lien  by 
delivering  to  the  dock  companv  to  the  order  of  the 
defendants,  that  mav  conceivably  have  been  in  con- 
sideration of  the  defendants  having  discharged  the 
lien  by  making  the  deposit,  but  certainly  was  not  in 
consiaeration  of  the  aefendants  entering  into  a  new 
contract  to  make  themselves  personally  Sable  to  pay 
over  again.  It  may  be  further  observed  that  the 
delivery  to  the  order  of  the  defendants  when  the  lien 
was  disdiarged  (as  it  was  l^  the  statute)  was  in 
pursuance  and  performance  of  the  original  contract 
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between  the  shipper  and  the  shipowner.  The  ship- 
owners retain  all  uieir  existing  remedies,  but  thcnr  ao 
not  80  far  acquire  any  new  right  of  aotion  unaer  a 
new  contract. 

But  it  is  said  that  by  section  66  the  expression 
'*  owner  of  goods  "  includes  every  person  who  is  for 
the  time  being  entitled,  either  as  owner  or  agent  for 
the  owner,  to  the  possession  of  the  goods,  subject  in 
the  case  of  a  lien  (if  any)  to  such  lien.  This  is  true ; 
but  it  does  not,  of  course,  make  the  person  entitled  as 
agent  liable  to  whatever  rights  of  action  the  real 
owner  would  be  liable  to. 

It  was  then  contended  that  section  72  gives 
the  same  right  of  action  against  every  person 
coming  within  the  definition  of  owner  as  the  ship- 
owner has  against  the  owner,  because  (as  I  under- 
stand the  argument)  such  a  construction  is  necessary 
in  order  to  work  the  machinery  of  the  section. 
The  section  is  an  important  one.  The  material  words 
for  the  present  purpose  are,  "at  the  expiration 
of  such  thirty  days,  unless  legal  proceedings  have  in 
the  meantime  been  instituted  by  the  shipowner  against 
the  owner  of  the  goods  to  recover  the  said  balance  or 
sum  or  otherwise  for  the  settlement  of  any  disputes 
which  may  have  arisen  between  them  concerning  such 
freight."  It  is  said  that  this  contemplates  that  legal 
proceedings  may  be  instituted  by  the  shipowners 
against  the  persons  included  in  the  expression  '*  the 
owner  of  the  goods,"  in  which  I  agree;  but  it  is 
further  said  that  no  effectual  proceedings  can  be  had 
unless  you  imply  a. right  of  action  for  the  freight 
against  (among  others)  the  consignee,  and  that  it 
would  be  absurd  in  a  case  like  the  present  to  regulate 
the  shipowner  to  his  action  against  the  foreign  or  (it 
may  be)  unknown  principal.  If  I  thought  this  the 
necessary  result  of  not  holding  the  shipowner  has  a 
right  of  action  for  the  freight  against  the  consignee, 
I  might  yield  to  the  argument  notwithstanding  the 
difficulty  which  I  feel  in  saying  that  a  new  rig^t  of 
action  can  be  given  by  such  words  as  I  find  in  section 
72.  But  I  do  not  think  it  is,  and,  curiously  enough, 
an  iUustration  of  what  seems  to  me  to  be  the  true 
answer  to  the  argument  is  to  be  found  in  an  amend- 
ment made  by  the  present  plaintiffis  in  their  statement 
of  claim.  I  am  of  opinion  that  the  effect  of  the  group 
of  clauses  under  consideration,  and  particularly  sec- 
tion 72,  is  to  give  the  shipowner  a  right  to  be  paid 
his  freight  out  of  the  sum  deposited,  which,  subject 
to  such  payment,  belongs  to  the  person  who  made 
the  deposit.  Call  it  what  yo«i  wul,  it  is  a  security 
to  him  for  his  freight ;  and  1  think  he  has  the  same 
right  as  any  other  security-holder  to  take  legal  pro- 
ceedings against  the  person  entitled  to  the  subiect- 
matter  of  tiie  security  subject  to  the  charge,  to  have 
his  right  declared  and  the  amount  due  to  him  ascer- 
tained and  raised  and  paid  out  of  the  property  charged. 
It  will  be  observed  that  the  worcb  of  the  section 
are  "legal  proceedings"  not  only  "to  recover  the 
balance  or  sum,"  but  the  words  are  "  or  otherwise  for 
the  settlement  of  any  disputes  which  may  have  arisen 
between  them  concemmff  such  freight."  These 
words  seem  to  me  to  exactly  describe  such  legal  pro- 
ceedings in  the  nature  of  a  mortgagee's  suit  as  I  have 
mentioned  above,  and  I  have  no  doubt  such  an  action 
could  be  maintuned.  Inasmuch,  therefore,  as  it  is 
not,  in  my  opinion,  necessary,  in  order  to  work  the 
machinei7  of  section  72,  to  imply  a  right  of  action 
for  freight  against  the  consignee  where  it  does  not 
exist  apart  from  the  section,  I  do  not  think  that  such 
a  right  of  action  ought  to  be  implied  as  being  given 
by  section  72. 

In  my  opinion,  the  action  as  originally  framed  was 
misconceived,  and  down  to  the  amendment  the  plain- 
tiffjB  were  wrong ;  but  I  think  the  plaintiffs  on  their 
amended  statement  of  claim  are  entitled  to  a  judg- 


ment for  payment  to  them  of  the  amount  of  thdr 
claim,  which  is  now  admitted,  out  of  the  fund  whioh 
has  been  brought  into  court,  but  not  to  a  personal 
judgment  against  the  defendants.  As  l^e  appesl 
will,  of  course,  be  dismissed  with  costs,  it  is  unneces- 
sary for  me  to  say  how  I  think  the  costs  of  the  appeal 
should  be  borne. 

Appeal  dUmUBed* 

Solicitors,  Robert  Devereux ;  W.  A,  Crump  <fc  Son, 
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In  re  Thb  Tithb  Act,  1891. 
Bobebts  v.  Potts. 
Jones  v.  Cooke,  (a.) 

Tithe — Poor  ratea^-Arreara  on  tithe  rent^arge  at  pom- 
ing  of  Tithe  Act,  1S91  —  Subsequtni  paymad  hf 
occupier  and  deduction  from  rent — Dedttction  from 
tithe  rent'Charge  accruing  after  Act — Repeal — Sanng 
of  existing  rights  and  liabilities — Tithe  Ad,  1891  (54  * 
55  Vict.  c.  8),  «.  S^Cfeneral  Interpretation  Act,  im 
(52  &  53  Vict,  c,  63),  «.  38.    . 

By  section  6  of  the  Tithe  Act,  1891,  "Any  rate  fo 
whwh  tithe  rent-charge  is  subject  shall  be  assessed  on  and 
may  be  recovered  from  the  owner  ofifie  tithe  rent-charge, 
•  .  .  and  so  much  of  any  Act  as  authorizes  any  rate 
on  tithe  rent-charge  to  be  assessed  on  or  recovered  from 
the  occupier  of  any  lands  out  of  which  the  tithe  rmi- 
charge  issues  is  hereby  repealed,^* 

Certain  rates  were  assessed  upon  tithe  rent-charfe 
under  th^  Tithe  Act,  1837,  and  at  the  date  ofthepasdnj 
of  the  Tithe  Act,  1891,  were  in  arrear  owing  to  tk 
omission  of  the  overseers  to  take  any  proceedings  to  reamr 
them  from  tlie  occupiers  of  the  land  out  of  which  the  tithe 
rent-charge  issued.  The  tithe  rent-charge  had  been  paid 
to  tJie  owner  in  fall.  After  the  passing  of  the  Tithe  Ad, 
1891,  the  overseers,  purporting  to  act  under  sediou  %of 
the  Tithe  Act  of  1837,  demanded  payment  from  ik 
occupiers,  who  paid  the  arrears  and  deducted  the  amoni 
from  the  neoct  iCalf-year* s  rente.  By  the  operation  of  tt< 
Tithe  Act,  1891,  a  half-year's  tithe  rent-diargt  atibfe- 
quently  became  payable  by  the  owner  of  tJie  land,  who 
claimed  to  deduct  therefrom  the  amounts  alhtved  to  Uf 
tenants  in  respect  of  arrears. 

Held,  by  liord  Esher,  M.B.,  and  Lopnes,  L.J.  (Kay, 
L.J.,  dissenting),  that,  in  view  of  the  provisions  ofsedifm 
6  of  the  Tithe  Act,  1891,  the  machinery  under  the  «- 
pecUed  Acts  could  iwt  be  applied  for  the  recovery  of  ik 
arrears ;  thai,  the  events  which  would  give  rise  to  the rifU 
of  the  occupiers  to  deduct  the  rates  paid  by  them  from 
their  rent  not  having  happened  before  the  passing  ofikt 
Act,  the  provisions  of  the  Intefpretation  Act,  1889,  cotdd 
not  apply  ;  that  the  payment  of  the  rates  in  arrear  by  tk 
occupiers  were  therefore  voluntary  payments,  whi^  the^ 
were  not  entitled  to  deduct  from  their  rents  ;  and  thai  ik 
landowner,  consequently,  was  not  entitled  to  make  ik 
deduction  claimed. 

Appeal  from  an  order  of  the  Divisional  Court  (Bsf 
and  Bruce,  JJ.),  [1893]  2  Q.  B.  33,  41  W.  R.  Dir.  24a 

An  appeal  from  a  similar  order  in  the  seoond  e$m 
was  heard  at  the  same  time. 

The  Bev.  H.  W.  Jones  was  at  the  dates  hereafter 
mentioned  and  for  some  time  previously  the  owoar 
of  a  tithe  rent-charge  issuing  out  of  lands  of  which  H. 
J.  Potts  was  the  owner. 

The  Tithe  Act  of  1891  was  passed  on  the  26th  d 


(a.)  Reported  by  John  P.  Msllob,  Beq., 
at*Law. 
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March  of  that  year,  and  at  that  date  certain  rates 
upon  the  said  tithe  rent-oharge  to  the  amount  of  £30 
were  dae  and  in  arrear,  owing  to  the  omission  of  the 
OTcriocgs  to demandpayment of  them  from  the oocu- 

rs  of  the  land.  The  tithe  rant-charge  in  question 
the  period  in  respect  of  which  the  rates  were  in 
•irear  had  been  paid  to  the  Ber.  H.  W.  Jones  in  full. 
On  the  9th  of  June,  1892,  payment  of  these  rates 
WIS  demanded  from  tiie  ocoapters  b^  the  oyerseers, 
who  purported  to  act  under  the  provisions  of  section 
70  of  the  Tithe  Act,  1836,  and  section  8  of  the  Tithe 
Act,  1837.  The  occupiers  paid  the  rates  and  deducted 
the  amount  firom  the  next  half-year's  rent  which 
became  due  to  the  hindowner,  Mr.  Potts,  also  daim- 
iDg  to  do  so  under  the  proyisions  of  the  last-men- 
tioied  sections. 

On  the  1st  of  July,  1892,  a  half-year's  tithe  rent- 
chazffe,  amounting  to  £85  4s.  2d.,  became  payable 
hj  the  landowner.  Potts,  to  Jones.  Potts  paid 
the  gum  of  £55  4s.  2d.,  but  claimed  to  deduct  the 
baknoe  oi  £30  as  being  the  sum  allowed  by  bun  to 
Ids  tenants  on  account  of  the  rates  paid  by  them. 
Jones  thereupon  applied  by  his  apent,  Mr,  Boberts, 
to  the  county  oourt,  under  section  2  of  the  Tithe 
Act,  1891,  for  an  order  for  the  recovery  of  £30. 
This  appUcation  the  counter  court  judge  dismissed, 
bat  upon  appeal  to  the  Divisional  Court  his  decision 


Potts  now  appealed  to  the  Oourt  of  AppeaL  An 
Hipeal  by  a  landowner  named  Oooke  under  similar 
qrcomstancee,  was  heard  at  the  same  time. 

Hie  Intermtation  Act,  1889  (52  &  53  Vict.  c.  83),  s. 
38  (e),  provides  as  follows :  '*  Where  this  Act  or  any  Act 
paand  after  the  oommencement  of  this  Act  repeals  any 
ctiMT  enactment,  then,  unless  the  contrary  mtention 
qipears,  this  repeal  shall  not  .  .  .  (c)  affect  any  ri«^ht, 
piTflege,  obligation,  or  liability  acquired,  accrued,  or 
jocorred  under  any  enactment  so  repealed ;  or  •  .  . 
[e)  affiBot  any  investigation,  legal  proceeding,  or  remedy 
m  respect  of  any  such  right,  privilege,  obligation, 
liabili^,  penalty,  forfeiture,  or  punishment  as  afore- 
■id;  and  any  such  investigation,  legal  proceeding, 
or  remedy  may  be  instituted,  continued,  or  enforced 
and  say  such  penaltv,  forfeiture,  or  punishment  may 
be  imposed  as  if  the  repealing  Act  had  not  been 
pasBsd. 

By  the  'Hthe  Act,  1891  (54  &  55  Yict.  c.  8),  s.  6 :  fl) 
Any  rate  to  which  tithe  rent-charffe  is  subject  shtdl  oe 
MNBsed  on  and  may  be  recovered  from  the  owner  of 
the  tithe  rent-charge  in  the  like  manner  and  by  the 
like  process  as  on  and  from  any  occupying  ratepayer ; 
and  80  much  of  any  Act  as  authorizes  any  rate  on 
tithe  rent-charge  to  be  assessed  on  or  recovered  from 
tbe  occupier  of  any  lands  out  of  which  the  tithe  rent- 
diarge  issues  is  hereby  repealed.  (2)  If  the  collector 
of  the  rate  satisfies  the  county  court  that  he  is  unable 
to  recover  in  manner  aforesaid  any  rate  assessed  on 
titt  owner  of  any  tithe  rent-charge,  the  court  may, 
after  sndi  service  on  the  owners  of  the  tithe  rent- 
charge  and  of  the  lands  out  of  which  the  tithe  rent- 
cba^  issues  as  may  be  prescribed,  and  after  hearine 
neh  owners  if  they  appear  and  desire  to  be  heard, 
order  the  owner  of  the  lands  to  pay  such  titiie  rent- 
diaige  to  the  coUeotor  until  the  amoimt  of  the  rate 
and  any  costs  allowed  by  the  court  are  fully  paid,  and 
the  order  may  be  executed  as  if  it  were  an  order  under 
this  Act  for  tiie  payment  of  a  sum  due  on  account  of 
the  tithe  rent-charge.  (3)  The  court  may,  if  satisfied 
that  the  circumstances  justify  it,  make  such  order  as 
B^OKsaid  in  respect  of  any  future  rate  either  generally 
cr  during  the  time  limited  hv  the  order." 

By  the  Statute  Law  Berision  Act,  1891  (54  &  66 
W.C  67),  the  enactments  described  in  the  schedule 
thopsto— among  others  6  ft  7  "^^11.  4,  c.  71,  s.  70,  and 
7Wffl.4ftl^et.c69,  s.  8— axe  repealed,  and  it  is 


f)rovided  by  section  1 :  "  This  Act  shall  not  affect " 
inter  alia)  **  any  right,  title,  obligation,  or  liability 
already  acquired,  accrued,  or  inourrod,  or  any  remedy 
or  proceeding  in  respect  thereof." 

McCaU,  Q.C.,  and  8.  T.  Evans,  for  Cooke;  and 
Cofi  WUliami,  for  Potts. — As  regards  rates  made 
before  the  Tithe  Act  of  1891  came  into  operation, 
the  old  machinery  is  preserved  by  section  38  of 
the  Interpretation  Act,  1889,  and  by  implication 
also  from  tiie  langua^  of  section  6  of  the  Tithe 
Act  of  1891,  which  section,  while  repealing  the  provi- 
sions of  the  Acts  of  1836  and  1837,  nevertheless  does 
so  only  in  respect  of  "  any  rate  or  tithe  rent-charge 
to  be  assessed  on  or  recovered  from  the  occupier  of 
any  lands  out  of  which  the  tithe  rent-charge  issues," 
&o.  The  early  part  of  the  section  also  shows  that  it 
does  not  apply  retrospectively  to  rates  already  made, 
because  it  enacts  that  **  any  rate  to  which  tithe  rent- 
charge  is  subject  shall  be  assessed  on  and  may  be  re- 
covered" as  therein  provided.  The  tithe  owner, 
before  the  alteration  introduced  by  the  Act  of  1891, 
was  the  person  who  ousht  to  pay  the  rates,  and  the 
occupiers  were  only  liable  in  the  event  of  his  default, 
^ey  were  therefore  entitled  to  repayment  from  him, 
and  he  would  have  been  entitied  to  deduct  the 
amount  from  the  next  payment  due  to  the  owner  of 
the  tithe  rent-charge.  Inasmuch  as  the  rates  in 
question  were  made  before  the  Act  of  1891,  the  new 
machinery  does  not  apply,  and  the  payment  of  the 
landlord  having  been  a  compulsory  payment,  he  is 
entitled  to  make  the  deduction. 

Channell,  Q.C,  DanckwerU,  and  LoehniSf  for  the  re- 
spondents.— ^The  true  construction  of  section  6  of  the 
lithe  Act,  1891,  is  that  it  repealed  the  old  machinery 
for  the  recovery  of  rates  both  in  respect  of  rates 
made  before  and  since  the  passing  of  the  Act.  The 
basis  of  that  machinery  was  the  liability  of  the  occu- 
pier to  be  distrained  upon  for  tithe  rent-charp^e,  and 
it  is  not  to  be  supposea  that  when  that  liabihty  was 
displaced  and  the  landlord  alone  made  liable  the 
intention  was  that  it  should  remain  upon  the  occupier 
in  respect  of  arrears.  Section  38  of  the  Interpreta- 
tion Act  does  not  apply,  for  the  reason  that  section  6 
takes  away  from  the  occupier  the  liability  to  distress 
for  the  rate,  and,  further,  because  in  any  case  tho  occu- 
pier was  not  liable  to  distress  for  the  rate  until  he 
had  been  served  by  the  overseers  with  a  notice  under 
section  8  of  the  Act  of  1837.  The  allowance  by  the 
landlord  to  the  tenants  was  voluntary  only,  inasmuch 
as  before  and  apart  from  the  Act  of  1891  he  was 
imder  no  liability  to  pay  the  arrears  of  rates.  He 
cannot  therefore  be  entitled  to  the  deduction  which 
he  claims  to  make.  Under  the  Act  of  1837  the  right 
to  make  the  deduction  could  only  be  exercised  during 
the  current  half-year:  Dawea  v.  TJuymaSj  40  W.  B. 
305,  [1892]  1  a  B.  414 ;  Andrew  Y.  Haficock,  1  Brod.  & 
B.  37. 

McCall,  Q.C,  in  reply. 

Nov.  28.— LOPBS,  L.J.,  read  the  following  judgment 
of  himself  and  Lord  Ebhbb,  M.B. — [The  judgment, 
after  stating  the  facts  set  forth  above,  proceeded : — ] 
It  becomes  necessary  to  consider  what  the  law  was 
previously  to  1891.  Prior  to  the  Tithe  Act,  1891, 
the  law  was  that  rates  on  tithe  rent-charge  might  be 
recovered  from  the  occupiers  of  the  lands,  who  were 
entitied  to  deduct  the  amoimt  from  the  next  rent  due 
to  tiieir  landlord,  who  in  turn  could  deduct  it  from 
the  next  payment  due  from  him  to  the  owner  of  the 
rent-charge  (6  &  7  Will.  4,  c.  71,  s.  70,  and  7  Will.  4 
&  1  Yict  c.  69,  s.  8) ;  but  under  section  8  of  the 
last-mentioned  Act  there  was  a  condition  attached  to 
the  recovery  from  the  oocupiers — ^vis.,  the  giving 
twenty-one  days'  notice  to  them  in  writing  previous 
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to  any  one  of  the  half-yearly  days  of  pa3rment  of  the 
rent-oharge.     If,  therefore,  the  Tithe  Act  of   1891 
had  not  been  passed,  and  had  not  come  into  opera- 
tion on  the  26th  of  March,   1891,  it  is  clear  that 
Potts,    the   respondent    in    the    Divisional    Court, 
would  be  entitled  to  make  this  deduction.    It  would 
then  have  been    a   payment  which   he    was  com- 
pellable to  allow  to  his  tenants.    If,  on  the  other  hand, 
it  was  a  voluntary  payment  by  the  said  respondent 
to  his  tenants,  one  which  he  was  not  compelled  to 
make,  he  would  not  be  entitled  to  make  the  deductiom, 
but  would  be  bound  to  paythe  tithe  rent-charge  in 
full  to  the  tithe  owner.     Whether  it  was  a  compul* 
sory  or  a  voluntary  payment  depends  upon  the  con- 
struction to  be  placed  on  section  6  of  the  Tithe  Act, 
1891.  That  Act  altered  the  procedure  for  the  recovery 
of  rates  on  tithe  rent-charge.     They  are  now,    by 
section  6  of  the  Act,  recoverable  only  from  the  owner 
of  the  tithe  rent-charge,  and  then  the  section  pro- 
ceeds to  say :  *'  And  so  much  of  any  Act  as  authorizes 
any  rate  on  tithe  rent-charge  to  be  assessed  on  or 
recovered  from  the  occupier  of   any  lands  out  of 
which  the  tithe  rent -charge  issues  is  hereby  re- 
pealed."   The  overseers  in  the  present  case  neglected 
to  put  in  force  the  procedure  against  the  occupiers 
until  after  the  passing  of  the  Tithe  Act,  1891.    The 
question  is.  Whether  the  whole  procedure  was  not 
then  abolished?    We  think  it  was  the  intention  of 
the  Legislature  to  create  a  new  machinery  for  the 
recovery  of   tithe   rent-charses   and    of   the    rates 
asiiessed  on  them,  and  on  and  from  the  26th  of  March, 
1891,  to  abolish  the  old  and  then  existing  machinery. 
We  can  read  the  concluding  x)art  of  section  6  of  the 
Tithe  Act,  1891,  in  no  other  way,  and  we  think  we 
should  be  defeating  the  intention  of  the  Legislature 
if  we  gave  effect  to  the  contention  of  the  respondent. 
It  was  contended  that,  notwithstanding  the  provi- 
sions of  section  6  of  the  Tithe  Act,  1891,  repe^ing  so 
much  of  any  Act  as  authorizes  any  rate  on  tithe  rent- 
charge  to  be   assessed  on   or  recovered   from    the 
occupier,  the  repealed  Act  must  be  taken  by  virtue  of 
the  Interoretation  Act,  1889  (52  ^  53  Vict.  c.  63),  to 
be  kept  alive  so  far  as  is  necessary  to  preserve  existing 
rights.     Section  38,  sub-section  2,  is  rcdied  on.    It 
says  this  :  **  Where  this  Act,  or  any  Act  passed  after 
the  commencement  of  this  Act,  repeals  any  other 
enactment,  then,  unless  contrary  intention  appears, 
the  repeal  shall  not  (amongst  otner  things)  (c)  affect 
any  right,  privilege,  obligation,  or  liability,  acquired, 
accrued,   or  incurred  under  any  enactment  so  re- 
pealed."  We  should  doubt  if  the  general  provisions  of 
the  Interpretation  Act  could  override  the  special  pro- 
visions of  the  Act  of  1891.    But,  assuming  this,  the 
provisions  of  the  Interpretation  Act  do  not  cover  this 
case.    Under  the  law  as  it  existed  before  1891  thera 
was  no  right  on  ttie  part  of  the  occupier  to  deduct 
the  rates  from   his    rent,  or  on  the    part   of   the 
landlord  to  deduct  them  from  payments  due  by  him 
to  the  owner  of  the  rent-charge,  until  certain  events 
had  ^  happened.      In    the    present   case,    until    the 
required  notices  had  been  given,  there  was  no  riffht 
on  the  part  of  the  occupiers  to  deduct  the  rates  which 
they  had  paid  from  payments  due  by  them  to  the 
landlord  or  anyone  else.    As  no  notice  was  given  to 
the  occupiers  until  long  after  the  passing  of  the  Act  of 
1891,  there  was  no  existing  right  to  be  preserved  by 
the  saving  clause  in  the  Interpretation  Act.   We  are  of 
opinion,  therefore,  that  the  judgment  of  the  court 
below  is  right  and  should  be  a£&med,  and  that  the 
appeal  should  be  dismissed,  with  costs. 

Kay,  L.J. — The  question  raised  by  this  appeal  is 
whether,  after  the  Tithe  Act,  1891,  a  notice  to  an 
occupier  of  land,  to  found  proceedings  of  distress,  can 
validly  be  given,  requiring  mm  tp  pay  arrears  of  rates 


upon  tithe  rent-oharge  ^diich  were  made  befoie  thai 
statute.  In  other  words,  has  the  ngfat  to  give  mA  a 
notice  and  afterwaids  to  reooversium  arrears  feom^ 
occupier  been  taken  awa^  by  tiie  statute  of  1891? 
The  question  is  a  very  serious  one  if  it  be  liie  osie,  m 
has  been  argued,  that,  unless  this  can  be  donfl^  nub 
arrears  are  irrecoverable.  It  is  a  canon  of  ooDstractiot 
of  Acts  of  Parliament  that  they  are  not  to  hsvei 
retrospective  effect  unless  that  is  clearly  erareaed'. 
Nova  conatittUio  futuris  formam  imponert  dM  ntm 
prceteritis.  Moreover,  the  (General  loterpratationM 
1889,  provides,  by  section  38— Pr^^  ^^^^  J^>^ 
read  the  section,  and  proceeded :—-]. 

If  the  power  to  give  notice  to  the  occupier  to  ptf 
the  rate,  wluch  is  a  condition  precedent  btnore  he  ca 
be  distrained  upon  for  it,  was  a  **  right,"  or  tbeiutita- 
tion  of  a  '*  legal  proceeding  or  remedy,"  and  tbe 
liability  to  receive  such  a  notice  was  a  "liahifitj*' 
within  the  meaning  of  this  statute,  such  ri^t,  reaeof  , 
and  liability  were  expressly  reserved,  eves  if  tb 
statutes  under  which  they  were  exercisable  wm 
repealed. 

In  its  shortest  form  the  question  to  be  decided  ift, 
Were  these  respectively  a  ''right,  remedy,  or  Ha- 
bUity  "  within  the  meaning  of  this  reservation  ?  The 
history  of  the  legislation  on  this  subject  is  as  fol- 
lows :— In  1836  was  passed  the  Act  6  &  7  WOL  4,c. 
71,  for  the  commutation  of  tithes  in  Englaod  nd 
Wales.  It  discharged  land  from  the  payment  ol 
tithes  and  substituted  a  rent- charge  "  issuing  onlol 
the  lands  charg^  therewith  "  (section  67),  and  tk 
rent-ohargu  was,  by  section  69,  to  be  subject  to  Mta 
in  ISks  manner  as  the  tithe  commuted  for  it.  SecdoD 
70  provided  that  all  rates  to  which  the  rent-diai|( 
was  liable  should  be  assessed  "  upon  the  oocupwr  oi 
the  lands  out  of  which  sadh  rent-charge  shall  one. 
and,  in  case  the  same  shall  not  be  sooner  paid  by  tbc 
owner  of  the  rent-charge  for  the  time  being,  may  be 
recovered  from  such  occupier  in  like  manner  ai  aof 
poor  rate  assessed  on  him  in  respect  of  such  land^. ' 
The  occupier  having  paid  the  rate  miffht  deduct  it 
from  the  rent  next  payable  to  his  lanmord,  and  tb« 
landlord  might  then  deduct  the  amount  from  tk 
rent -charge,  '*  or  by  all  other  lawful  ways  and  mei^ 
recover  the  same  from  the  own^  of  the  rent-charge.'' 
Section  SO  enabled  any  tenant  who  had  paid  thereot* 
charge,  not  being  bound  to  do  so  as  between  himseif 
and  his  landlord,  to  deduct  the  amount  from  bis  rent 
The  owner  of  the  rent-charge  was  to  pay  the  nte. 
and  this  was  merely  machinery  to  recover  it.  How- 
ever, it  was  found  inconvenient  to  assess  the  oceqwr. 
That  involved  splitting  up  the  rate  upon  the  rent- 
charge  into  as  many  portions  as  the  number  of  oeca- 
piers  who  had  to  pay  the  tithe  rent-charge.  Aoood- 
mgly,  in  1837,  a  further  Act  was  passed  (7  WiU.  i  & 
1  Vict.  c.  69)  which,  by  section  8,  provided  that  at! 
rates  and  charges  to  which  the  rAnt-oharge  was  habfe 
*'  may  be  assemed  upon  tke  own^  of  the  rent-diazge. 
and  the  whole  or  any  part  thereof  may  be  reoovm 
from  any  one  or  more  of  the  occupiers,"  if  not  paid 
by  the  owner  of  the  rent-charge,  upon  giving  to  soefe 
occupier  twenty-one  days*  notice  in  writing  preno^ 
to  any  one  of  uie  half-yearly  days  of  payment  of  tk 
rent-charge,  and  the  oollector's  receipt  for  the  pay* 
ment  of  such  rates  and  charges,  or  of  any  part 
thereof,  shall  be  received  in  satisfaction  of  to  lu^ 
of  the  rent-charge  by  the  owner  thereof,"  but  m 
occupier  was  to  be  liable  to  pay  at  any  one  tioie  i» 
respect  of  the  rate  any  greater  sum  than  the  rvt- 
charge  for  the  half-year  in  respect  of  the  lands  vhk^ 
he  occupied. 

This  statute  does  not  repeal  section  70  d  the  p^ 
Act ;  but  supposing  the  ^roceediiur  under  sectioB  S 
to  be  a  complete  substitaticm  for  afl  the  pmeednp 
in  section  70  of  the  prior  Aot»  stall  the  oocoiiaarpiT" 
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kg  the  imte  wonld  get  a  ooUeotor's  receipt,  which  the 
tithe  owBer  would  be  obliged  to  accept  in  sati^urtion 
of  the  tithe  Tent-charge  to  that  amount,  and  the 
oooapMr,  where  the  landlord  had  to  pay  the  rent- 
chaifre,  would  be  entitled  to  deduct  the  amount  from 
his  rent  as  a  payment  which  he  had  been  compelled 
to  mabj  for  hie  landlord,  and  the  landlord  might 
then  take  the  receipt  and  treat  it  ae  a  satisfaction  of 
80  much  of  the  rent-  charge  as  between  him  and  the 
tithe  owner. 

This,  then»  was  the  state  of  things  when  the  Tithe 
Act  uf  1891  was  passed.  The  rate  collector  might 
compel  the  occupier  to  pay  bv  giving  him  twenty-one 
days'  notice  before  the  day  for  payment  of  any  half- 
Tear's  rent-charge.  No  time  was  fixed  for  giving  that 
notice.  It  might  be  given  at  any  time,  I  suppose, 
within  six  years  aft^^r  the  rate  was  made.  The 
oocapier  paying  under  compulsion  for  his  landlord 
might  deduct  the  amount  from  his  rent,  and  the  land- 
lord, obtaining  the  collector's  receipt,  might  deduct 
the  amount  from  the  rent-charge. 

Then  came  the  Tithe  Act,  1891.  Section  1  made 
the  tithe  rent-charse  payable  by  the  owner  of  the 
lands,  notwithstandmg  any  contract  to  the  contrary 
hetween  him  and  the  occupier.  Section  6  deals  with 
lates  thus :  *'  Any  rate  to  which  tithe  rent-charge  is 
rabjeot  ^hall  be  assessed  on  and  may  be  recovered 
from  the  owner  of  the  tithe  rent-charge  in  the  like 
manner  and  in  the  like  process  as  on  and  from  any 
occapying  ratepayer."  So  far  the  section  only  refers 
to  a  rate  to  be  assessed  in  future,  and  the  recovery  of 
rach  a  rate.  It  continues :  "  And  so  much  of  any 
Act  as  authorizes  any  rate  on  tithe  rent-charge  to  l>e 
assessed  on  or  recovered  from  the  occupier  of  any 
lands  out  of  which  the  tithe  rent-charge  issues  is 
bereby repealed."  *'To  be  assessed'*  in  this  part  of 
the  section  also  refers  only  to  a  rate  made  after  the 
Act ;  but  it  is  argued  that  the  words  **  or  recovered  " 
refer  not  only  to  such  a  future  rate,  but  also  to  the 
recovery  of  a  rate  made  before  the  Act.  I  confess  I 
im  unable  to  read  these  words  in  that  manner.  I 
think  that,  occurring  as  they  do  in  a  section  which 
refers  throughout  to  a  future  rate,  the  ** recovery" 
meant  is  the  recovery  of  such  a  future  rate.  The 
nrord  '*  or  "  is  ]>roper,  and,  I  think,  necessary,  if  that 
vere  the  meaning.  It  is  a  repeal  of  **  so  much  "  of 
uiy  Act  as  authorizes  the  future  rate  to  be  assessed 
*or"  which  authorizes  it  to  be  recovered.  But  if 
here  were  much  more  doubt  than  I  think  there  is  as 
o  the  meaning,  the  rule  of  construction  to  which  I 
lave  referred  and  the  words  of  section  38  of  the 
Jiterpretation  Act,  1889,  authorize,  and,  I  think, 
•Uiffe,  the  court  to  constroe  section  6  of  the  Act  of 
891  as  referring  to  rates  to  be  made  in  future,  and 
iot  to  any  rate  made  before  that  Act.  Moreover, 
ection  10  of  that  Act  expressly  provides  that  the  Act 
hail  extend  to  tithe  rent-charge  which  first  becomes 
ayable  after  the  passing  of  the  Act,  **  and  shall  not 
ttend  to  sums  due  on  account  of  tithe  rent- 
barge  which  were  in  arrear  before  the  passing  of  this 

It  is  suggested  that  the  rate  may  come  within  thene 
"ords,  *'  doe  on  account  of  tithe  rent-charge."  By 
MStatote  Law  Bevision  Act,  1891,  which  received 
le  Boyal  assent  five  months  after  the  Tithe  Act, 
i^l,  section  70  of  the  Act  of  1836  and  section  8  of 
te  Act  of  1837  were  expressly  repealed.  This  Act 
mtains  a  savins  clause  as  to  any  right  or  liability 
ready  acf  nireo,  accrued,  or  incurred,  or  any  remedy 
'  proceeding  in  respect  thereof  in  the  same  terms  as 
kose  in  the  Interpretation  Act,  1889,  to  which  I  have 
lerred.  All  this  legislation  shows  a  most  anxious 
ire  to  pmvent  such  a  result  as  it  is  argued  has 
)curred  in  this  case— viz.,  that  the  arrears  of  a  rate 
ade  before  the  last  Tithe  Act  should  become  ixre- 


coverable.  In  this  case  a  rate  was  assessed  upon  the 
tithe  rent-charge  under  the  Act  of  1837  before  the 
Tithe  Act,  1891,  was  passed.  No  proceeding  had  been 
taken  to  recover  it.  The  notice  to  the  occupier  had 
not  been  given.  It  was  ^ven  after  the  passing  of 
that  Act  The  occupier  paid  the  rate  and  deducted 
the  amount  from  the  rent  due  to  his  landlord.  This 
action  is  brought  against  the  landlord,  the  owner  of 
the  land,  by  the  tithe  owner.  The  landdord  relies  on 
the  payment  of  the  rate  as  a  satisfaction  to  that 
extent  of  the  rent-charge.  If  the  Act  of  1837  is  still 
in  force  as  to  these  arrears  of  rates,  I  am  of  opinion^ 
that  the  defence  is  a  good  one.  The  occupier  was' 
obliged  to  pay  the  rate,  and  the  collector's  receipt 
was  a  satisfaction  of  the  tithe  rent-charge  to  that 
extent.  The  occupier  had  a  perfect  right  to  hand 
that  receipt  to  his  landlord  on  the  landlord  allowing 
the  amount  out  of  the  rent,  and  the  landlord  can  use 
the  receipt  against  the  tithe  owner  as  a  satisfaction 
of  the  rent-cmarge  pro  tanio. 

Is  there  any  other  mode  of  recovering  these 
arrears  P  So  for  as  I  can  see  there  is  none.  Section 
6  of  the  Act  of  1891  r^ers  only  to  rates  **to  be 
assessed  "  after  the  passing  of  that  Act.  It  it  impos- 
sible to  imagine  that  the  Legislature  was  ignorant  that 
rates  on  tithe  rent-charge  were  to  some  extent  in 
arrear — at  least  in  the  Prmoipality  of  Wales^and  the 
choice  is  between  attributing  an  intention  to  make 
such  rates  irrecoverable  or  to  preserve  the  operation 
of  the  repealed  Acts  as  to  them. 

I  confess  I  prefer  to  adopt  the  latter  alternative. 
The  notice  to  the  occupier  is  -paxt  of  the  oroceeding 
to  recover  the  rate.  I  think  that  the  right  to  give 
such  a  notice,  the  remedy  or  proceeding  of  which  mat 
notice  is  the  commencement,  and  &e  liabihty  to 
receive  it,  are  reserved  by  the  terms  of  the  statute 
to  which  I  have  referred. 

I  must  notice  an  argument  drawn  from  the  supposed 
intention  of  the  framers  of  the  Act  of  1891  to  take 
away  all  occasions  for  the  unseemly  outbreaks  of 
resistance  to  the  law  which  occurred  in  Wales  when 
tithe  rent- charge,  and,  I  suppoae,  the  rates  thereon, 
were  sought  to  oe  recovered  against  the  occupier.  It 
is  urged  that  it  was  the  main  object  of  the  Act  of 
1891  to  prevent  the  recurrence  of  such  scenes.  The 
answer  is  that,  if  the  Legislature  meant  to  prevent  this 
by  making  rates  already  assessed  on  tithe  rent-charffe 
already  due  irrecoverable,  they  would  be  deliberaterjr 
interfering  with  existing  rights  in  a  manner  which  it 
is  quite  impossible  for  me  to  suppose  they  could  intend 
to  do. 

For  these  reasons  I  am  of  opinion  that  the  land- 
owner's defence  is  good,  and  ought  to  prevail  to  the 
extent  of  the  rate  which  he  has  paid. 

Solicitors  for  the  appellant  Potts,  PhUpot  &  Son, 
for  PoU$  &  Co.,  Chester. 

Solicitors  for  the  appellant  Cooke,  MarpoU  A  Baker, 
for  Llewellyn  Jonea,  Denbigh. 

Solicitors  for  the  respondents,  Chappell,  GrijffUh,  A 
Broadbridge,  for  T.  &  G.  BoberU,  MolcL 


Feb.  12. 


Chwnal  Motion.        ) 

S^rd  Bsher,  M.R.,  and  | 
pes  and  Davey,  L.  JJ.) ) 

SWTNT  V.  Harlaio).  (a.) 

Solicitor  —  Undertaking  —  Stay    of  eoceeuHon   pending 
appeal— Undertaking  to  repay  coeta  if  appeal  Bucoes^ful 

(a.)  Beported  by  W.  P.  Babbt,  Bsq.,  Barrister-at- 
Law. 


dd8 


THE  WfeEKLY  fefePOtlftift.      citeckioii»«.i      fot-lMt 


C!ouRT  OF  Appeal. 
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Ck)TJBT  OF  AFFXil. 


— Appeal  allowed,  hut  execution  stayed  pending  further 
appeal — Enforcement  of  undertaking. 

Where  a  stay  of  execution  is  granted  pending  an  appeal 
upon  the  terms  of  tlie  appellant  paying  the  coete  when 
taxed  to  the  respondents*  solicitor,  upon  the  latter  giving 
his  personal  undertaking  to  repay  them  if  the  appeal 
shotUd  be  successful,  the  undertaicing  can  he  cnforcea  in 
a  summary  manner,  and  the  solicitor  can  be  ordered  to 
repay  the  taaced  costs  if  the  appeal  is  successful. 

Application  by  the  defendant  that  the  plaintiff's 
solicitors  should  be  ordered  to  repay  certain  taxed 
costs  in  accordance  with  their  undertaking. 

An  action  having  been  tried  before  the  official 
referee,  and  judffoient  entered  for  the  plaintiff,  the 
defendant  applied  to  the  Divisional  Court  to  set  aside 
the  findings  and  judgment  of  the  official  referee. 
Pending  the  hearing  of  the  application  the  defendant 
applied  to  the  Divisional  Court  for  a  stay  of  execu- 
tion. The  Divisional  Court  refused  it,  but  the  Court 
of  Appeal  granted  a  stay  upon  the  terms  of  the 
defendant  paying  £569  into  court  and  the  taxed  costs 
to  the  plaintiff's  solicitors,  on  the  solicitors'  personal 
undertaking  to  repay  them  if  the  appeal  should  be 
successful. 

When  the  costs  were  taxed  the  plaintiff's  solicitors 
signed  the  following  undertaking,  which  was  headed 
in  the  action : — **  Pursuant  to  the  order  of  the  Court 
of  Appeal,  dated  the  2nd  day  of  August  last,  we 
hereby  personally  undertake  to  repay  the  taxed  costs 
herein  should  the  appeal  pendmg  be  successful. 
Dated  the  7th  day  of  September,  1893." 

The  Divisional  Court  set  aside  the  findings  and 

t'udgment,  and  entered  judgment  for  the  defendant, 
>ut  stayed  execution  pending  an  appeal  to  the  Court 
of  Appeal.  The  defendant  thereupon  applied  to  the 
Court  of  Appeal  for  an  order  that  the  plaint^' 
solicitors  should  repay  the  taxed  costs  in  accordance 
with  their  undertaking. 

Joseph  Walton,  Q»C.,  for  the  applicant. — ^The  ques- 
tion between  the  parties  is  as  to  the  conatruotion  of 
the  undertakinff*  The  **  appeal  pending  "  mentioned 
in  the  undertwng  is  the  app^  to  uie  Divisional 
Court,  and  upon  that  appeal  the  defendant  has 
succeeded.  The  fact  that  execution  has  been  stayed 
pending  a  further  appeal  to  this  court  cannot  affect 
the  case.  The  solicitors  must,  therefore,  repay  the 
taxed  costs.  [Lord  Esher,  M.B. — Is  this  an  under- 
taking that  can  be  enforced  in  a  summary  manner  P] 
It  is  an  undertaking  given  to  the  court  bv  an  officer 
of  the  court,  and  can  be  enforced  summarily. 

Bigham,  Q.C,  contra, — The  solicitors  only  desire  to 
obtam  the  decision  of  the  court  as  to  the  meaning  of 
the  undertaking.  They  are  willing  to  do  whatever 
the  court  thinks  right.  The  Divisional  Court  granted 
a  stay  of  execution  pending  an  appeal  to  this  court, 
and  tiiat  shows  that  matters  are  to  remain  as  thev 
are  until  after  that  appeal  is  determined.  The  appeal, 
therefore,  has  not  been  successful  yet  within  the  true 
meaning  of  the  undertaking.  If  execution  had  not 
been  stayed  the  matter  would  have  been  different, 
but  the  stay  of  execution  suspends  the  success  of  the 
appeal  untu  the  case  is  heard  oy  the  Court  of  Appeal. 

Lord  Esher,  M.B.— In  my  opinion  this  is  an 
undertaking  given  by  the  solicitors  to  the  court.  They 
could  not  have  been  compelled  to  give  that  under- 
taking, but  they  elected  to  give  it,  and  upon  their 
giving  it  the  taxed  costs  were  paid  to  them  by  the 
ef endant.  The  court  can  therefore  enforce  l^t  under* 
taking  in  the  usual  way.  The  question  then  is,  Wliat 
is  the  meaning  of  the  undertaking  P  It  seems  to  me 
to  be  perfectly  dear  that  the  undflrtaking  applied  to 
the  appeal  from  the  findiags  and  judgment  of  the 


official  referee  to  the  Divisional  Court.  If  that  appeal 
was  suocessfid  tiiie  solicitors  were  to  repay  the  taxed 
costs  whic^  had  been  paid  to  them  by  the  defendant 
as  a  condition  upon  which  execution  was  stayed.  Tk 
defendant  succeeded  upon  that  appeal  It  was  88id 
that  the  appeal  had  not  been  suooeesfol  witlmi  Ik 
meaning  oi  this  undertaking  because  the  Divisbud 
Court  had  granted  a  stay  of  execution  pendbg  u 
appeal  to  tins  court.  But  that  stay  of  execatkn  dii 
not  make  the  judgment  of  the  Divisional  Court  the ks 
perfect  or  the  appeal  the  less  successful.  The  solid- 
tors  therefore  must,  in  accordance  with  their  anda- 
taking,  repay  the  taxed  costs. 

LOPBS,  L.  J. — I  am  of  the  same  opinion.  There  an 
frequent  applications  to  this  court  for  a  stay  d 
execution  pending  an  appeal,  and  we  sometunes  ^o^ 
them  upon  terms.  One  of  those  terms  very  fieqiuDtly 
is  that  the  taxed  costs  shall  be  paid  to  the  respoodent^ 
solicitor  upon  his  giving  his  personal  undertsking  to 
repay  them  if  the  appeal  should  be  suocesBfoL  Hut 
is  a  voluntary  act  on  the  part  of  the  solicitor.  M 
he  is  an  officer  of  the  court,  and  if  he  gives  the  imda- 
taking  he  does  so  as  an  officer  of  the  court,  and  &i 
court,  upon  the  faith  of  the  undertaking  so  givea, 
stays  execution.  It  seems  to  me  that  it  is  an  aIlde^ 
taking  given  by  the  solicitor  as  an  officer  of  the  ooart 
in  the  face  of  &e  court,  and  is  the  same  as  if  giva 
to  the  court  itself.  The  consequenoes  are  that  it  a 
open  to  the  successful  appellant  to  apply  to  coasd 
the  solicitor  if  he  fails  to  comply  with  his  lads- 
taking.  In  the  present  case  the  application  hai  art 
been  made  in  that  form,  but  the  defendant  has  moct; 
applied  for  an  order  that  the  solicitors  should  lepaj 
the  money.  The  appeal  to  the  Divisional  Goint  w» 
successful,  and  it  was  not  the  less  successful  beoaoe 
that  court  has  granted  a  stay  of  exeoutum  pe^ 
an  api>eal  to  this  court  The  condition  thenfaR 
has  happened  upon  which  the  soUoitora  most^ 
their  undertaking. 

Davky,  L.J.  —I  have  no  doubt,  and  I  thinkthat 
oug^t  to  be  no  doubt,  that  if  a  solicitor  in  a  caosegivei 
an  undertaking  in  his  character  of  solicitor,  the  coict 
has  power  to,  and  will,  eoiforce  that  undertaking  isi 
summary  manner.  I  know  of  no  distinction  betwe«a 
an  undertaking  to  be  answerable  for  damages  m 
such  like  and  an  undertaking  such  as  the  present  o^ 
I  cannot  entertain  any  doubt  that  the  oonit^l 
enforce  this  undertaking  by  ordering  the  solidton  to 
repay  the  money.  That  is  the  law  as  stated  a 
Archbold's  Practice,  14th  ed.,  p.  120,  where  h  n 
Hilliard,  2  Dow.  &  L.  919,  is  cited;  and  in  /» « 
Woodjin  ajtd  Wray,  30  W.  R.  422.  Hall,  V.C.  eok^ 
in  a  summary  manner  an  undertakiDg  given  bf  ■ 
solicitor  in  an  action,  not  directly  to  the  comt.  oa* 
in  a  document  signed  by  him  out  of  court. 

Application  granted.* 

Solicitors  for  the  applicant,  Dovming,  Edf»^^ 
Co,,  for  Sampson,  Williamson,  <fe  Inglis,  lAferpod 

Solicitors  for  the  solicitors,  Day  A  RussdL 

*  The  court,  with  the  consent  of  the  defsndiil'* 
counsel,  did  not  make  an  order  upon  the  sobdtat 
for  repayment,  counsel  statbig  that|  now  that  the  a*- 
ing  of  the  undertaking  had  been  settled,  thesohcitcfl 
would  at  once  repay  the  amount. 
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CoTTKT  OF  Appeal. 


From  Prob.  Div.  &  Adm.  Div.  \ 

(Lord  Esher,  M.B.,  and  Lopes  [ 

and  Kay,  L.JJ.)  ) 

"  Thb  Bedottik.' 


Nov.  16. 


(a.) 


Jmsurance — Marine  inmrance — FreigJU^  Charter 'party 
— Clauae  for  cesser  of  payment  of  freight — Lose  of 
freight  under  eeeaer  dame — Insurable  loss— Proximate 
eamee—Non'diselosure  of  existence  of  cesser  clause— 
Comeeakneni  of  material  fact — Presumption  of  exist- 
ence of  cesser  clause  in  time  charter. 

A  charter-party  contained  a  clause  for  cesser  of  pay- 
emt  of  freight  in  the  event  of  the  ship  being  delayed  in 
eBmseqnenee  of  the  breakdown  of  machinery  for  more  than 
tmenty-four  hours.  The  owners  of  the  ship  effected  a 
poUof  of  ineurance  on  the  freight  for  three  months.     The 

and 

Up  contained  the  words  "  freight  chartered as  if 

or 
dofiered^  on  hoard  or  not  on  board,  one-third  diminish- 
mg  each  month.**     The  fact  that  the  charter-party  con- 
tained the  cesser  dause  was  net  expressly  communicated 
Id  ikt  underwriter.     In  consequence  of  a  breakdoion  of 
I  machinery  caused  by  a  peril  of  the  sea  covered  by  the 
I  policy,  the  ship  was  delayed  for  nearly  a  Tnonth,  during 
:  vkick  time    payment   of  freight  ceased.     The  owners 
lansg  brought  an  action  on  Vie  policy, 
HM  {following  The  Alps,  41  W,  R,  527.  [1893]  P. 
I   109),  that^  as  the  cesser  clause  had  been  put  into  operation 
I  Ihritigh  the  immediate  action  of  a  peril  insured  against, 
I  meh  pfril  was  a  sufficienily  proximate  cause  of  the  loss  to 
,  Jssni  an  action  on  the  policy, 

Hdd,  also,  that  the  underwriter  could  not  rely  on  the 
wn-disdosure  uf  the  existence  of  the  cesser  clause  as  a  con- 
cealment of  a  material  fact,  for  tlie  words  of  the  slip 
showed  ihiU  the  freight  proposed  to  be  insured  was  freigllt 
vsder  a  time  charier,  and  consequently  gave  the  under- 
writer notice  that  the  charter  probably  contained  the  cesser 
daase. 

Appeal  from  a  judgment  of  Barnes,  J. 

l£e  action  was  brought  by  the  owners  of  the 
itfiMnship  Bedouin  against  the  defendant,  an  under- 
writer at  Uoyd's,  on  a  policy  of  marine  insurance  on 
littered  freight 

By  a  charter-party,  dated  the  26th  of  July,  1889, 
nd  made  between  the  plaintiffs  and  the  Corapagnie 
Utritime  da  Padfique,  The  Bedouin  was  "  let  tor  the 
•Die  use  of  the  charterers  for  the  space  of  one  voyage 
to  Sooth  Aiaerica  and  back  to  a  port  in  Europe,  not 
lorth  of  Hamburg,  commencing  tiie  7th  of  August, 

l099. 

The  charter-party  contained  the  following  provi- 
ttoos :—"  The  freight  for  the  hire  of  tiie  said  steamer 
to  be  at  and  after  the  rate  of  £955  lOs.  per  calendar 
mooth,  and  at  and  after  the  same  rate  for  any  part  of 
a  month,  and  to  be  paid  monthly  in  advance  uniil 
tile  veMel  is  returned  by  the  charterers,  they  having 
pfea  loorteen  dear  days'  notice  to  ti^e  owners  of 
timr  intention  so  to  do.  In  the  event  of  loss  of  time 
Ij  deficiency  of  men,  want  of  stores,  breakdown  of 
engines  or  machinery,  or  other  causes  appertaining 
to  tiie  owners,  and  the  progress  of  the  steamer  is 
ftereby  delayed  for  more  than  twenty- four  running 
loon,  payment  of  hire  to  cease  until  such  time  as  she 
a  again  in  an  effident  state  to  resume  her  voyage." 

On  the  9th  of  August  the  plaintifEs,  throu^  their 
bokers,  effected  the  insurance  sued  upon.    The  slip 

and 
vnitined  these  words :  '*  Frdght  chartered as  if 

dxttned,  on  board  or  not  on  board, 


or 
full  interest 


(c)  Beported  by  F.  G.  BXTCSXB,  Esq.,  Itanistei  «t- 
Law. 


admitted,  one-third  diminishing  each  month."  The 
fact  that  the  charter-party  contained  the  twent^r- 
four  hours'  cesser  clause  was  not  expressly  communi- 
cated hv  the  assured  to  the  underwriter  at  the  time 
when  they  laid  the  slip  before  him. 

The  poHcy,  which  was  dated  the  loth  of  August, 
was  expressed  to  be  an  insurance  against  penis  of 
the  sea  "  for  and  during  the  space  of  three  calendar 
months  commendnff  uie  11th  of  August,  1889,  and 
ending  the  10th  of  November,  1889,  both  days  indu- 
sive,"  and  extended  to  the  vessd's  bdns  "  as  employ- 
ment may  offer  in  port  or  at  sea,  in  dodn  and  sravinflr 
docks,  &c.,  at  all  times  and  in  all  places  and  on  all 
occasions  and  services  and  trades  whatsoever  under 
steam  or  sail."    The  subject-matter  of  the  insurance 

and 

was  expressed  to  be  *•  freight  chartered as  if 

or 
chartered,  on  board  or  not  on  board."    The  premium 
was  15s.  per  cent  The  words  *'  one-third  diminishing 
each  month  "  were  written  in  the  margin. 

The  Bedouin  sailed  from  Liverpool  tor  ports  on  the 
West  Coast  of  South  America,  viet  Havre  and  Bor- 
deaux, on  the  11th  of  August,  with  a  general  cargo. 
After  having  called  at  the  latter  ports  and  shipped 
further  cargo,  she  proceeded  on  her  voyage  on  the 
23rd  of  Au^ist.  On  that  day  and  the  following  day 
there  was  a  high  sea,  in  which  the  vessd  pitched 
heavily  at  times,  and  the  engines  raced,  the  thrust 
and  fliter  main  bearings  running  warm.  On  the 
dth  of  September,  in  fine  dear  weather  with  a  smooth 
sea,  the  thrust  shaft  was  found  to  be  badly  gone  at 
the  after  side  of  the  first  collar.  A  course  was  then 
shaped  for  St  Vincent  at  reduced  speed,  but  in  the 
course  of  the  day  the  shaft  parted.  The  Bedouin  was 
afterwards  taken  in  tow  by  the  steamer  Galileo,  and 
on  the  11th  of  September  she  was  brought  safely  to 
anchor  at  St  Ymcent.  A  new  shaft  having  been 
sent  out  from  Liverpool  and  fitted  with  as  little 
dday  as  posdble,  I'm  Bedouin  proceeded  on  her 
voyage  on  the  3rd  of  October.  Payment  of  freight 
ceasra  from  the  5th  of  September  to  the  3rd  of 
October.  The  ship  arrived  at  Callao,  her  last  port, 
on  the  16th  of  December,  and  thence  proceeded  on 
her  homeward  voyage,  arriving  at  Dnnkirk  on  the 
16th  of  March,  1890. 

The  plaintiffs  claimed  to  recover  from  the  defendant 
the  proportion  due  from  him  imder  the  policy  of  the 
sum  of  £888  14s.  4d.  for  loss  of  chartered  frdght 
caused  by  dday  from  the  dtti  of  September  to  the 
3rd  of  October. 

The  action  was  tried  without  pleadings  before 
Barnes,  J.,  who  gave  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

Cohen,  Q,C.,  and  Hurst,  for  the  defenfltnt— The 
underwriter  had  no  intention  of  insuring  a  risk  of 
loss  of  frdght  by  the  operation  of  the  twenty-four 
hours'  dause.  Such  a  risk  would  have  required  a 
much  hiffher  premium  than  that  charged  in  this  case. 
It  was  the  duty  of  the  assured  to  intom  the  under- 
writer of  the  existence  of  this  particular  dause  in  the 
charter-party.  The  failure  to  do  so  constituted  a 
concealment  of  a  material  fact,  and  entitles  the  de« 
fendant  to  judgment 

Joseph  Walton,  Q,  C,  for  the  plaintiffs. 

Lord  EsHEB,  M.B.— This  is  an  action  on  a  policy 
of  insurance  on  frdght,  and  it  is  not  denied  that  the 
frdght  which  was  intended  to  be  insured  was 
chartered  freight,  the  charter  bdng  for  a  voyage  to 
the  West  Coast  of  South  America  and  back  to  Europe. 
That  being  a  long  voyage,  the  freight  was  mtule 
payable  monthly  in  advance,  that  is  to  say,  before  it 
would  have  been  nayaUe  if  there  had  been  no  sudi 
charter-party.    No  xrdght  is  due  till  the  goods  are 


soo 
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delivered  at  the  port  of  disoharge,  unless  by  oontraot» 
that  is  to  say,  bv  the  terms  of  the  charter-party. 
Accordingly  in  this  cabe  the  freight  was  made  payable  ^ 
in  advance,  and  monthly.  That  being  so,  if  there 
were  nothing  further,  and  if  the  ship  were  obliged  to 
put  into  a  port  of  distress  in  consequence  of  damage 
caused  by  some  peril  of  the  sea,  for  which  the  ship- 
owner would  not  be  liable,  the  charterer  would  be 
under  a  liability  to  pay  freight  for  a  period  during 
which  it  would  be  impossible  for  him  to  get  any 
benefit  out  of  the  ship.  The  charterer  tiierefore 
wishes  to  throw  off  that  liability,  and  he  does  this  by 
introducing,  the  clause  which  is  called  the  twenty- 
four  hours*  clause.  The  risk  of  loss  from  such  a  con- 
tingency is  thus  shifted  from  the  charterer  to  the 
shipowner,  who  is  by  the  charter-party  now  in  this 
position,  that  he  loses  freight  for  a  certain  time, 
which,  not  being  liable  for  perils  of  the  sea,  he 
would,  if  it  had  not  been  for  this  clause,  have  been 
entitled  to  receive.  In  the  case  of  Tfie  Alps,  41 
W.  B.  527,  [1893]  P.  109,  it  was  decided  that  where 
there  is  a  loss  of  freight  by  a  shipowner  in  con- 
sequence of  such  a  clause,  and  where  the  clause  is 
put  into  operation  through  the  immediate  action  of 
some  peril  of  the  sea,  such  peril  of  the  sea  is  a 
sufficiently  proximate  cause  of  the  loss  to  found  an 
action  on  a  policy  of  insurance.  In  my  opinion  that 
decision  is  right.  Such  a  peril  of  the  sea  is,  I  think, 
sufficiently  proximate,  and  there  is  an  insurable 
interest  and  an  insurable  loss. 

In  what  terms  must  a  policy  of  insurance  cover 
such  a  loss  ?  I  think  that  this  question  is  al jo  decided 
in  The  Alps,  and  that  if  the  policy  of  insurance  is 
expressed  to  be  on  freight,  that  is  large  enough.  The 
decision  in  The  Alps  is  based  on  certain  dicta  of  the 
House  of  Lords  in  Inman  Steamship  Co,  v.  Bischoff, 
31  W.  B.  141,  7  App.  Gas.  670.  In  this  case  we  have 
a  charter-party  containing  the  twenty-four  hours' 
clause,  and  we  have  a  loss  brought  about  by  perils  of 
the  sea  acting  on  that  clause.  We  have,  therefore,  an 
insurable  interest  and  an  insurable  loss,  and  we  have 
words  in  the  policy  large  enough  to  cover  that  loss. 
Mr.  Cohen  is  uius  driven  to  admit  that  there  can  be 
no  defence  to  this  action,  unless  it  be  the  defence  of 
the  concealment  of  a  material  fact. 

Failure  on  the  part  of  the  assured  to  tell  the  under- 
writer what  the  law  is  cannot  be  set  up  as  an  answer 
to  an  action  on  a  policy.  The  assured  is  onlybound 
to  t'CU  the  underwriter  the  material  facts.  There  is 
this  further  obligation,  that,  if  he  is  asked  any  ques- 
tion, he  must  answer  it  truly ;  but  that  does  not  arise 
here.  The  question  is,  Did  those  who  effected  this 
insurance  conceal  from  t^e  underwriter  anv  material 
fact?  They  merely  laid  the  slip  before  the  under- 
writer; that  was  all.  Then  does  the  slip  conceal  a 
material  factP  It  is  aUeged  that  there  is  a  material 
fact  which  ought  to  have  been  brought  to  the  notice 
of  the  underwriter.  It  is  said  it  is  a  material  fact  for 
an  underwriter  to  know  whether  he  is  insuring  against 
a  loss  caused  by  the  operation  of  the  twenty-four 
hours'  dause.  But  is  this  a  material  fact  which  the 
assured  were  bound  expressly  to  tell  hira  P  Does  not 
this  slip  tell  him  that  he  is  asked  to  grant  a  policy  on 
chartered  freight?    He  is  asked  to  insure  '* freight 


chartered 


aS 


as  if  chartered,  on  board  or  not  on 


board."  Freight,  of  course,  never  is  on  board ;  the 
slip  means  freight  on  goods  on  board  or  not  on  board. 
These  words  show  clearly  that  what  the  underwriter 
is  asked  to  insure  is  chartered  freight ;  for  the  only 
way  in  which  freight  can  be  payable  on  goods  not  on 
board  is  by  charter  or  some  contract  equivalent  to  a 
charter.  But  what  sort  of  chartered  freight  is  it  P 
It  is  on  pfoods  on  board  or  not  on  board,  one-third 
diminishing  each  month.    Does  not  that  imply  a  time 


charter  on  freight  P  Does  it  not  imply  a  chaiter  oi 
freight  payable  acoording  to  time,  and  not  aooording 
to  tke  voyage  ?  I  think  it  dear  that  it  does.  Thai  tk 
evidence  shows  that  wherever  there  is  a  time  charter 
with  regard  to  freight,  in  almost  every  instance  tbe 
twenty-four  hours'  clause  is  inserted.  Therefon, 
when  the  assured  laid  this  slip  before  the  under- 
writer, they  told  him  that  the  freight  which  thej 
desired  to  insure  was  chartered  freight,  and  that  tk 
charter  contained  the  twenty-four  hours'  danse ;  iid 
there  was  no  concealment  on  their  part  of  any  mabetiil 
fact.  It  follows  that  there  is  no  defence  to  this  actkc, 
and  I  think  the  appeal  must  be  dismissed. 

LoPBS  and  Kat,  L.JJ.,  concurred. 
Appeal  dismissed. 

Solictors  for  the  plainti£Bs,  Field,  Roaooe,  AO^M 
BcUeson,  Warr,  &  Bateson,  liverpooL 

Solidtors  for  the  defendant,  Priichard  A  Sons. 


Feb.  10. 


W^  <itourt  of  fusrtice. 

Chan.  Div.  ) 

Yaughan  Williams,  J.  j 
In  re  STOCK  and  Shabe  AtrcnoN   ahd  BAinosa 
Co.  (Limited). 
In  re  Spiral  Woodcutting  Co.  (Lucited). 
In  re  Hull  Land  and  Pbopkbty  Ihvesmwt 

Co.  (Limited),  (a.) 
Company — Winding  up — Voluntary  winding  tq^—Witd- 
ing  up  under  supervision — Companies  {Windt^-*^} 
Act,  1890  (53  &  64  Vid.  c.  63),  s.  15. 

Section  id  of  the  Companies  {Winding-up)  Ad,  1890, 
applies  to  voluntary  liquidatums  and  to  voluntary  li^uih- 
turns  continued  under  supervision  as  well  €U  to  wM^ 
up  by  the  court. 

The  first  of  the  above-named  oompanies  was  beiag 
wound  up  voluntarily.  The  voluntary  windinf  9 
was  commenced  in  February,  1891,  and  was  aflerwiiv 
continued  under  supervision.  The  second  osmyaj 
was  being  wound  up  voluntarily  under  resdaliMi 
passed  in  November,  1890 ;  and  the  last-named  coe- 
pany  was  being  wound  up  voluntarily  under  resob* 
tions  passed  in  April,  1889. 

Motions  were  now  made  by  the  Board  of  Tndi^ 
framed  in  accordance  with  sub-section  (3)  of  eedki 
15  of  the  Companies  (Winding-up)  Act,  1890,  agtfi^ 
the  liquidators  of  the  above-named  companies  for  p^ 
ment  of  money  alleged  to  be  in  their  hands  isti 
tlie  Companies  Liquidation  Account.  On  the  modotf 
coming  on  on  13th  of  December,  1893,  before  ^n^ 
J.,  sitting  for  Yaaffhan  Williams,  J.,  an  objectia 
was  taken  on  behalf  of  the  respondents  mt  tbi 
words  •*  winding  up  "  used  in  section  15  wwe  <ja|y 
applicable  to  a  compulsory  winding  up.  Ob  ^ 
11th  of  January,  1894,  the  questi<m  was  argued  hdctx 
Yaughan  Williams,  J.,  sitting  in  ohambos. 
Section  15  enacts  as  follows : — 
*'  (1)  If  the  winding  up  of  a  company  a  vA 
concluaed  within  one  year  after  its  oommettV' 
ment  the  liquidator  of  the  company  shall,  at  vaA 
intervalR  as  may  be  prescribed  until  the  wiwbf 
up  is  concluded,  send  to  the  Begistrar  of  f^^ 
Stock  Companies  a  statement  in  the  prescrihed  io^ 
and  coiitaining  the  prescribed  particalan  «™ 
respect  to.  the  prooeedmgs  in  and  positioii  of  ^ 

(a.)  Beported  by  Y.  db  S.  Fowkb,  Esq., 
at-Law. 
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liqiudatioii.  Any  person  stating  himself  in  writing 
to  be  a  creditor  or  contributory  of  th^  company  shall 
be  entitled,  hy  himself  or  by  his  agent,  at  all  reason- 
able times,  on  payment  of  the  prescribed  fee,  to 
iMpeot  the  statement  submitted  in  piirsaanoe  i*f  this 
spction  and  to  a  copy  thereof  or  extract  therefrom. 
But  any  person  antruthfully  so  stating  himself  to  be 
a  creditor  or  contributory  shall  be  guilty  of  a  con- 
tempt of  court  and  shall  be  punishable  accord- 
iogly  on  the  application  of  the  liquidator  or  of 
the  official  leceiTer.  (2)  If  a  liquidator  make<<  de- 
fanlt  in  complying  with  the  requirements  of  this 
sedjon  he  shall  1^  liable  to  a  hue  not  exceediug 
£50  for  each  day  during  which  the  default  con- 
tinues. (3)  If  it  appears  from  any  such  statement  or 
otberwiM  that  any  liquidator  of  a  company  has  in 
his  hands  or  under  his  control  any  money  representing 
nedaiined  or  undistributed  assets  of  the  company 
which  have  remained  unclaimed  or  undistributed  for 
nx  months  after  the  date  of  their  receipt  the  liqui- 
dator shall  foriiiwith  piiy  the  same  to  the  Companies 
liquidation  Account  at  the  Bank  of  England.  Every 
nch  liquidator  shall  be  entitled  to  the  prescribed 
certificate  of  receipt  for  the  moneys  so  paid,  and  that 
oertificate  shall  be  an  effectual  discharge  to  him  in 
nspect  thereof." 

Sab-spction  4  extends  to  cases  under  the  section 
t.;e  prorisions  of  section  162  of  the  Bankruptcy  Act, 
1883. 

iSir  Charles  Bussellf  A,G-,  luyle-Jayce,  and  Reginald 
Smith,  for  the  Board  of  Trade. 

/.  H,  Boome,  for  the  liquidator  of  the  first  above- 
named  company. 

7.  B.  Napier^  for  the  liquidator  of  the  third  above- 
named  company. 

The  liqoidator  of  the  second  above-named  company 
appeared  in  person. 

TinoHAN  WmjAHS,  J.,  delivered  judgment  in 
ooQit  on  the  10th  of  Februiuy  as  follows:— The 
qnestion  which  I  have  to  decide  in  these  cases  is 
whether  section  Id  of  the  Companies  fWinding-up) 
Act,  1890,  applies  to  voluntary  liquioations  or  tt> 
Tolontary  liquidations  continued  under  supervision  of 
the  court  so  as  to  enable  the  Board  of  Trade  to 
enforoe  the  provisions  of  the  section  against  the 
Tolmitary  liquidator.  I  am  of  opinion  that  section  15 
of  the  Act  does  so  apply  both  to  voluntary  liquidations 
and  to  voluntary  liqiddations  continued  under  super- 
viaon.  So  far  as  the  words  of  section  15  are  oon- 
med,  there  is  nothing  to  limit  the  application  of  the 
Metion  to  oompanies  which  are  wound  up  under  the 
Older  of  the  conrt.  But  then  it  is  said  tnat  the  Act 
of  1890  has  no  application  to  voluntary  liquidation — 
and  no  doubt  generally  this  is  true — and,  further, 
it  is  said  that  where  the  Tieyislatnre  meant  this  Act 
to  Mply  to  voluntary  liquidation  it  used  express 
vords,  as  is  done  in  the  2nd  sub-section  of  section 
10.  And  it  is  urged  generally  that  voluntary 
liqaidatioQ,  at  all  events  when  it  is  not  subject  to  the 
Miperrision  of  the  court,  is,  by  the  whole  scope  of 
the  Act  of  1862,  a  domestic  proceeding  intentionally 
left  bv  the  Legislature  unoer  the  control  of  the 
wntrihufcories,  or,  in  the  case  of  supervision,  the 
contribotories  and  the  creditors,  and  that  the  mani- 
fest intention  of  the  Act  of  1890  is  to  exclude  such 
liquidation  from  the  operation  of  the  Act  and  the 
>^tory  control  of  the  Board  of  Trade.  I  do  not 
tiunk  that  these  arguments  should  prevail.  The  words 
of  the  section  contain  no  such  umitation.  Section 
after  section  of  the  Act  is  limited  expressly  to  com- 
panies bein^  wound  up  by  the  court.  Section  15  is 
vtit  tQ  limited,  and  X  have  oome  to  the  oondnoum 


that  it  is  intentionally  not  so  limited,  and  that  the 
omission  of  the  limitation  is  not  per  incuriajn.  Some 
argument  was  sought  to  be  based  upon  section  31, 
sub-section  2,  but  that  sub-section  only  seems  to  me 
to  define  what  is  a  winding  up  '*by  order  of  the 
court,"  and  it  does  not  say  that  the  Act  shall  nut 
apply  to  any  other  winding  up. 

Solicitors.  Solicitor  to  the  Board  of  Trade ;  Alfml 
Slater;  L.  H,  West,  for  Iveson  cfc  West,  HuU. 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  >  Dec.  12. 

and  Ck>llins,  J.)       ) 

Symons,  Appellant. 
Wedmobe,  Respondent,  (a.) 

Licens  ing  A  da — Beer  ho  tjse — L  icenct — Renewal — Appli- 
cation to  general  eeeeions  by  new  occupier —  Unlicensed 
person  -  Wine  and  Beerhouse  Act,  1869  (32  tfc  33  Vict, 
c.  27),  s.  %— Licensing  Act,  1872  (35  &  36  Vict.  c.  91), 
«.  42. 

Where  a  licensed  person  goes  out  of  occupation  oj 
licensed  premises  and  those  premises  are  closed,  the  new 
occupier  of  those  premises  is  entitled  to  apply  at  the 
general  licertsing  sessions  Jor  a  renewal  to  him  of  the 
licence,  although  he  was  not  himself  licensed  before. 

The  holder  of  the  licence  of  a  beerhouse  whicfi  had 
been  licensed  before  and  ever  since  the  ist  of  May,  1869, 
applied  at  general  licensing  sessions  for  a  renewal  of  the 
licence,  and  was  refused,  on  the  ground  that  he  ujos  not 
the  real  resident  holder  and  occupier.  The  beerhouse  vxts 
then  closed  to  the  public .  At  the  adjourned  general  sessions  a 
person  who  had  not  been  previously  licensed,  but  was  then 
the  resident  occupier  of  the  premises  under  a  lease  from 
the  owners,  applied  for  a  renewal  of  the  licence  to  himself. 

Held,  thai  he  vjtis  entitled  so  to  apply. 

Beg.  V.  Justices  of  Liverpool,  32  W.  R.  20,  11 
Q.  B.  D,  638.  followed. 

Price  v.  James,  41  W,  R,  61,  [1892]  2  Q.  B.  428, 
disc^issed. 

CasH  stated  pursuant  to  section  33  of  the  Sum- 
mary Jurisdiction  Act,  1879,  by  the  licensing  justices 
for  Bristol. 

The  appellant  was  John  Symons,  the  alleged  new 
tenant  and  occupier  of  the  <*  Bird-in-Hand "  beer- 
house, Bristol,  and  for  six  months  prior  to  the  27th 
of  September,  1893,  residing  at  Taunton,  a  victualler; 
and  the  respondent  was  the  superintendent  of  t^e 
police  of  the  district  in  which  the  said  beerhouse  was 
situate. 

The  appeal  was  in  respect  of  the  refusal  of  the 
licensing  justices  to  ** renew"  to  the  appellant  the 
licence  of  the  said  beerhouse  upon  an  application 
made  on  his  behalf  at  the  adjourned  genenu  annual 
licensing  meeting  for  Bristol,  held  on  the  27th  of 
September,  1893. 

The  ''  Bird-in-Hand  "  was  a  beerhouse  which  had 
been  licensed,  for  the  sale  by  retail  therein  of  beer  and 
•ider  to  be  consumed  on  the  premises,  on  or  before  the 
1st  of  May,  1869,  and  the  hoence  had  been  renewed 
from  time  to  time  up  to  and  inclusive  of  the  general 
annual  licensing  meeting,  1892. 

At  that  meeting  the  licence  was  ''renewed"  to 
McQrath,  who  was  then  the  resident  holder  and 
occupier  of  the  "  Bird-in-Hand,"  and  the  licence  re- 
mained in  that  name  on  the  30th  of  August,  1893. 

On  the  22nd  of  August,  1893,  the  respondent  served 
on  McGrath  a  notice  of  objection  to  the  renewal  of 

(a.)  Reported  by  T.  R.  OoLQUHOim  Dii<L,  Esq.,  Bar* 
rister-at^Law,    • 
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his  lioenoe,  on  the  glands  that  he  was  not  duly 
qualified  as  by  law  required,  not  being  the  real 
resident  holder  and  oooupier  of  the  premises,  and 
that  the  licensed  premises  were  not  required  for  the 
wants  or  accommoaation  of  the  neighbourhood  or  the 
public  generally. 

On  the  30th  of  August,  1893,  at  the  Bristol  general 
annual  licensing  meeting,  application  was  made  on 
behedf  of  MoGhrath  for  the  renewal  of  the  licence  of 
the  *•  Bird-in-Hand." 

At  the  hearing  of  the  application  it  was  proved 
and  admitted  tmit  McGhuth  did  not  reside  at  the 
**  Bird-in-Hand,'*  but  in  a  house  in  another  police 
district. 

The  licensing  justices  refused  to  renew,  and  in- 
formed McGrath  in  writing  that  the  reason  was 
'*  because  he  was  not  quaHned  as  by  law  required, 
not  being  the  real  resident  holder  and  occupier  of  the 
premises  **  in  question. 

An  application  to  adjourn  the  consideration  of 
renewing  the  licence  to  the  adjourned  general  annual 
licensing  meeting  was  refused. 

At  the  adjourned  meeting,  on  the  27th  of  Sep- 
tember, application  was  made  on  behalf  of  the 
i4>pellant  and  the  owners  of  the  licensed  premises  for 
a  **  renewal  '*  of  the  licence  to  the  tenant  and  occupier 
— ^viz.,  the  appellant,  to  whom  a  yearly  tenancy  had 
been  granted. 

The  house  had  been  closed  to  the  public  from  the 
30th  of  August,  1893,  and  no  person  qualified  to 
retail  intoxicating  liquor  therein  was  then  in  posses- 
sion. For  this  reason,  in  the  opinion  of  the  justices, 
it  was  not  a  house  to  which  a  b'cenoe  for  the  sale  of 
beer,  in  fact,  existed  and  was  **  in  force." 

The  case  of  Price  v.  James,  41  W.  R.  57,  [1892]  2 
Q.  B.  428,  was  cited  to  the  magistrates,  and  they 
considered  that  the  appellant  was  in  a  position  less 
strong  than  the  tenant  m  that  case,  who  had  obtained 
a  temporary  authority  to  sell,  and  was  actually 
selling,  beer  in  a  similar  beerhouse.  They  con- 
sidered that  the  appellant  could  not  in  any  sense 
be  said  to  be  asking  xor  a  **  renewal "  of  his  licence, 
he  never  having  held  a  licence  in  the  dty  of  Bristol ; 
and  they  refused  the  application,  stating  in  writing 
the  following  reasons  for  their  refusal  :— 

**  1.  We  lAve  already,  for  good  reasons  then  given, 
refused  to  renew  this  Ucence  at  the  ffeneral  annual 
licensing  meeting,  and  we  also  refused  the  applica- 
tion of  the  owner  to  adjourn  the  matter;  conse- 
quently we  consider  the  matter  already  determined. 

*'  2.  The  licence  is  not  now  *  in  force.' 

'*  3.  No  proper  notices  have  beeoi  served  or  pub- 
lished. 

*'  4.  The  applicant  is  not '  the  licensed  person.' " 

It  was  admitted  that  no  notice  was  given  by  the 
appellant  of  his  intention  to  apply  for  a  certificate 
under  the  Wine  and  Beerhouse  Act,  1869.  Section  7 
of  that  Act,  after  providing  for  the  giving  of  notices, 
enacts  that,  *' where  an  application  is  made  to  the 
justices  for  the  grant  of  a  certificate  under  this  Act 
by  way  of  renewal  only,  notice  in  pursuance  of  this 
section  shall  not  be  requisite." 

Section  19  of  the  same  Act  provides  that  a  certifi- 
cate shall  not  be  refused  in  cases  where  a  Ucence  is  in 
force  with  respect  to  a  house  on  the  1st  of  Mav, 
1869,  except  upon  one  of  the  four  grounds  specified  in 
section  8  of  that  Act.  / 

Counsel  for  the  respondent  did  not  rely  upon  the  j 
two  first  grounds  of  r^usal  stated  by  the  justices.       ^ 

(/.  Paterson,  for  the  appellant. — The  justices  had  no 
jurisdiction  to  refuse  this  application.  As  to  the 
third  ffround  of  refusal,  this  was  an  application  for 
renewal,  and  therefore  no  notices  were  necessary 
nnder  section  7  of  the  Wine  and  Beerhouse  Aoti 


1869:  R.  V.  Hughes,  9  Times  L.  B.  618.  Aitoii 
fourth  ffround,  it  is  not  necessary  that  the  ap{^M 
should  be  himself  a  licensed  person :  B,  v.  JutUea  f 
Liverpool,  32  W.  R.  20.  11  a  B.  D.  638;  R.t 
Thomas,  40  W.  B.  478,  [1892]  1  a  B.  426;  AdM 
V.  Justices  of  Dover,  [1892]  2  Q.  B.  421,  41  W.  2.Dk 
115. 

Alderson  Foote,  for  the  respondent.— The  judoi: 
were  right.  This  was  not  an  application  for  a  lenewil;: 
a  renewal  can  only  be  granted  to  a  penon  wb  a 
already  licensed  in  reraect  of  ihat  particnlitr  booi:; 
both  the  person  and  the  premises  must  be  fiie  nan' 
The  cases  cited  arose  under  section  14  of  9  Qeo.  4,  ci 
61  ^Licensing  Act,  1828),  which  relates  only  to  ip(&*| 
cations  at  special  sessions  under  that  Act,  andaofcki 
applications  like  the  present,  made  at  gmenJ  mmj 
They  do  not  decide  that  a  *'  renewal "  maybegnotsi 
to  a  person  not  previously  licensed.  It  is  tnie  tbi  k 
B.  V.  Justices  of  Liverpool  expressions  are  found  to  tk^ 
effect  that  an  unlicensed  occupier  may  a^iljr  fork 
"  renewal,"  but  **  renewal "  is  there  used  m  a  b« 
sense  as  equivalent  to  the  grant  of  a  lioenoe  to  ili 
new  occupier  of  premises  for  which  the  f onner  ooei* 

S'er  held  a  licence.  Lord  Esher,  M.B.,  eii^aiiK  tte 
Qguage  used  in  the  Liverpool  ease  in  this  mm 
Price  V.  James,  [1892]  2  a  B.,  at  p.  433,  and  tt 
decision  in  the  latter  case  is  oonclnsiTe  thai  m 
unlicensed  person  cannot  apply  for  a  renewaL  h  & 
V.  Thomas  this  point  was  not  taken ;  and  BaUeU  r, 
Justices  of  Dover,  so  far  as  it  bears  on  this  cm,  u  a 
authority  in  my  fovour.  Section  42  of  the  lioeBOf 
Act,  1872  (35  &  36  Vict  c.  94),  shows  that  oil^ft 
licensed  person  can  applv  for  a  renewal,  and  aum 
7  of  the  Wine  and  Beerhouse  Act,  1869,  Aim  If 
implication  that  applications  in  respect  of  alr«ad)« 
licensed  houses  are  not  neoessarfly  i^plkstioni  te 
renewal. 

He  also  referred  to  B.  v.  Chrwe,  57  J.  P.  4M,  m 
B.  V.  PoweU,  39  W.  B.  630,  [1891]  2  a  B.  095. 

Paterson,  in  reply. — ^The  same  arguments  were  i^ 
without  eflfect  in  B,  v.  Licensing  Justices  of  Mam 
Bos*joorth,  35  W.  B.  734,  and  m  A  v.  Jsdim  f 
Upper  Ooldcross,  62  L.  T.  112,  38  W.  B.  Dig •  «* 
It  18  dear  from  those  oases  that  the  new  imai  i 
licensed  premises  may  apply  for  a  renewaL 


Lord  OoLEBiDOB,  C.J.— It  woold  he 
difficult  to  reconcile  the  dicta  npon  tins  ^T*^ 
which  are  to  found  in  tiie  oases  both  in  this  oomtin 
in  the  court  of  Api>eal,  for  in  my  judgment  tlwy* 
not  reconoileable.  We  must,  however,  take  op^ 
upon  the  authority  of  the  decided  oases,  and  taj 
I  think  there  is  much  to  be  said  for  the  visvD^li 
ward  by  Mr.  Foote,  that  the  appellant  in  tfaii  a 
could  not  obtain  a  ^'renewal"  of  the  lioenee,7«t 
seems  to  me  tiiat  high  authority  hat  laid  it  dowa  a 
an  application  by  a  new  tenant  of  licensed  pieai 
for  a  contuiuanoe  to  him  of  the  lioenoe  is  theaoB^ 
an  application  for  a  renewal.  The  result  of  tkej 
dsion  in  B.  v.  The  Justices  of  Liverpool  is  that  «J 
a  licensed  person  goes  out  of  oooqMiidn  o'  ■ 
licensed  premises,  and  th^  cease  to  be  used  asfiotf 
premises,  the  new  oooupier  of  thoee  premises  asj  ^ 
ply  for  a  renewal  of  the  lioenoe,  althon^^  be  «tf  * 
himself  licensed  before ;  he  may  take  adnstap' 
the  position  of  the  former  holder  of  the  1>0^^ 
apply  himself  for  a  renewal.  Now,  the  Mastff  «■ 
^>lls  in  the  course  of  his  judgment  in  iVice  ▼.  •'"■' 
disagrees  with  the  view  that  B.  t.  /tutoi  </^ 
pool  altered  the  previously  established  1**  *,r 
subject,  but  it  seems  to  me  that  the  ^^.^ 
V.  James  are  inconsistent  with  the  deosioBB" 
Liverpool  ease,  sod  if  that  be  so  it  is  got  ior  f  * 
•reoonoile  them. 
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Syuoks,  Afpbllant.— Bbg.  V,  Stuabt. 


High  Coubt. 


hk  B,  T,  The  Lieensing  JtuHces  of  Market  Bonoorth 
we  decided  adrenely  to  the  view  which  has  been 
tftbn  by  the  juBtaoee  in  the  present  case,  and  we  did 
10  on  the  expreas  authority  of  the  Liverpool  casct  and 
intending  to  call  attention  to  the  Uw  as  laid  down  by 
tibstcsae.  If  the  matter  were  res  integra  I  should 
Bot  be  inclined  to  decide  this  case  as  I  am  deciding  it, 
bstitis  of  the  greatest  importance  that  it  should  be 
well  known  what  the  law  really  is  upon  this  question. 
I  oome  to  the  conclusion  that  as  Symons  was  stand- 
ing in  the  position  in  which  MoGrath  would  have 
itood  if  he  had  not  given  up  the  licence,  Symons  was 
entitled  to  apply  at  the  general  licensing  sessions  for 
a  renewal  of  tne  licence  to  himself.  For  these  reasons 
I  think  that  the  justices  were  wrong,  and  ought  to 
hsn  beud  this  application.  As  they  did  not  hear  it 
ike  case  must  go  b^k  for  hearing. 

GoLLDTS,  J. — ^I  am  of  the  same  opinion.  MoGrath, 
vbo  was  a  licensed  person,  api>hed  at  the  annual 
fsenl  hoensing  meetmg  for  a  renewal  of  his  Hcence ; 
ttu  was  refosed,  on  the  ground  that  he  had  ceased  to 
ooen^ytiie  licensed  premises.  Then,  at  the  adjourned 
nNtmft  Symons,  who  was  then  the  occupier  of  the 
lioensed  premises,  applied  for  a  renewal  of  the  licence 
tohimattf,  and  the  justices  held  that  he  was  not  in  a 
pQotion  to  ask  for  a  renewal,  not  being  himself  a 
Seensed  person. 

I  am  of  opinion,  upon  the  authority  of  B.  t.  Jua- 
two  of  Liverpool  and  other  oases  which  have  been 
dted,  that  tney  were  wrong  in  so  holding.  R,  v. 
Tkfam  is  almost  identical  as  regards  the  facts  with 
^present  case,  and  the  decision  in  that  case  is  dis- 
tiaetly  in  point,  and  is  binding  upon  us  unless  it  is 
nooDBstent  with  any  decision  of  the  Court  of  Appeal. 
Ihe  point  which  has  been  raised  here  was  not  argued 
in  that  case,  although  it  seems  to  have  been  men- 
toed  by  the  coubmI  who  showed  cause  against  the 
nk,  and  indeed  it  was,  in  a  sense,  necessary  to  their 
Bgoment  to  establish  that  the  new  tenant  in  that 
osB  bad  a  looua  standi  in  applying  for  a  renewal  at  the 
■djoomed  meeting.  The  court  could  not  have 
Mded  that  case  as  they  did  without  consciously  or 
nooosdonsly  deciding  this  point.  A^ain,  in  the 
Ifsrict  Bosworth  ocue  ue  facts  are  precisely  similar, 
tfid  there  also  it  was  held,  upon  the  authority  of  R. 
^)o»  of  Liverpool^  that  the  application  was  for  a 
mewal  of  the  licence,  and  not  for  a  new  licence. 

It  is,  however,  contended  that  the  Liverpool  com 
CAno  longer  be  rdiad  on,  because  the  decision  there 
kis  been  limited  and  explained  by  the  Master  of  the 
Ma  m  iVioe  v.  James.  But  I  think  that  we  are 
vMnd  \tj  the  dedsion  of  the  Court  of  Api>eal  in  the 
wQMr  osse  rather  than  by  the  remarks  made  in  the 
■ttg  case  by  one  member  of  the  court  to  explain  his 
■inner  judgment.  In  the  Liverpool  case  the  appellant 
Vii  m  the  same  position  as  Symons  was  in  the  present 
^ve,  and  in  oroer  to  decide  in  her  ibvour  it  was 
^BttMary  to  hold  that  she  had  a  right  to  apply  for  a 
JBAval:  that  was  the  ratio  decidendi  in  that  case, 
ue  Master  of  the  Bolls  says  that  the  appellant  there 
*vas  a  penon  who  oonld  have  made  an  application 
wiienewal  of  the  licence.  •  .  .  Being  at  that 
ane  in  occapation  of  the  premises  it  seems  to  me  that 
■ewas  entitled  to  ask  for  a  renewal  of  the  licence." 
^ery  onn  of  those  words  apply  to  the  applicant  in 
y  present  case.  It  is  said  that  that  decision  has 
nan  modified  by  the  subsequent  case  of  Price  v. 
|W9.  The  actual  deoiBion  in  that  case  does  not 
wh  the  Liverpool  case^  and  it  was  not  necessary  to 
wdedsion  for  the  court  to  alter  anything  that  they 
|U  said  on  the  previous  occasion ;  in  fact,  the 
jfaiter  of  the  Bolls  said  in  his  judgment  that  the 
^^fffyoel  cose  had  **  absolutely  nothing  to  do  with  the 
i>n«nt  case."    That  being  so,  I  cannot  think  that 


R.  V.  The  Juiticee  of  Liverpool  has  been  in  any  way 
modified  l^  Price  v.  James,  The  Liverpool  case, 
therefore,  and  the  other  cases  which  I  have  mentioned, 
have,  in  this  court  at  all  events,  precluded  this 
question  from  bein^  decided  in  any  other  way  than  as 
we  are  now  deddmg  it.  If  the  question  had  been 
open  I  might  have  yielded  to  Mr.  Foote's  argument, 
but  I  feel  bound  to  hold  with  the  Lord  Chief  Justice, 
upon  the  authority  of  those  oases,  that  the  justices 
were  wrong,  and  that  the  case  must  be  remitted  to 
them. 

Case  remitted. 

Solicitors  for  the  appellant,  Darley  db  Cumberland, 
for  Clifiorij  Carter,  <fc  Co,,  Bristol. 

Solicitor   for    the    respondent,    J,    Holmes    Gore, 
Bristol. 


C.  C.  B.  \ 

(Lord  Coleridge,  C.J.,  and  r  j^^  ^g 

Mathew,  (huntham,  Law-  ( 
ranee,  and  Collins,  JJ.)      / 

Beg.  V,  Stuabt.  (a.) 
Crimiiud  law — Embezzlement — Clerk  or  servant — Person 
in  the  service  of  a  company  of  which  he  is  a  director 
—24  <fe  25  Vict.  c.  96,  s,  68. . 

A,  was  a  shareholder  and  director  of  a  limited  com- 
pany ;  he  was  also  employed  by  the  company,  at  a  weekly 
salary,  to  superintend  the  business  of  the  company  and  to 
collect  moneys  due  to  them.  As  director  he  had  power  to 
vote  upon  questions  relating  to  his  own  duties  and  re- 
muneration.  He  was  convicted  of  having,  while  employed 
CM  a  servant  to  the  company,  received  moneys  on  their 
account  and  embezzled  the  same. 

Held,  that  A*s  position  as  a  director  did  not  prevent 
his  being  also  a  servant  of  the  company,  and  that  he  was 
rightly  convicted. 

Case  stated  by  the  deputy  chairman  of  the  North 
London  Court  of  Quarter  Session. 

The  prisoner  was  indicted  at  the  North  London 
Quarter  Sessions  on  the  2drd  of  June,  1893,  for  having, 
while  employed  in  the  capacity  of  servant  to  Scott  & 
Co.  (Limited),  received  moneys  on  account  of  that 
company  and  embezzled  the  same. 

The  prosecutors  were  a  limited  conmany  restored 
under  the  Companies  Acts  and  carried  on  busmess  as 
advertising  contractors.  A  written  agreement  was 
put  in  evidence  by  which  the  prisoner  was  engaged  as 
er  to  the  company  at  a  weekly  salary  and 
to  devote  the  whole  of  his  time  to  the  business 

the  company. 

It  was  proved  that  the  prisoner's  duties  were  to 
canvass  for  orders  for  advertising  and  superintend 
the  bill  posting,  and  collect  the  moneys  due  to  the 
company  and  to  pay  them  over  to  the  cashier  of  the 
company  as  and  when  he  collected  them. 

It  was  idso  proved  that  the  prisoner  was  a  director 
and  shareholder  of  Scott  &  Co.  (Limited),  and,  as  such 
director,  had  power  to  vote  on  the  questions  of  his 
own  salary  and  duties,  and  that  he  attended  the 
meetings  of  the  board  and  took  x)art  as  a  director  in 
the  management  of  the  business  of  the  company. 

It  was  further  proved  that  at  an  extraordinary 
general  meeting  of  the  oompanv  held  on  the  4th  of 
June,  1892,  the  prisoner  attended  as  a  shareholder 
and  took  part  in  the  discussion  as  to  his  own  dis- 
nussal  and  in  the  other  subjects  before  the  meeting  ; 

(a.)  Beported  by  T.  B.  Colquhottn  Dill,  Esq.,  Bar- 
rister-at-Iiaw, 
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and  at  tbe  said  meeiinic  the  prisoner  was  dismissed 
by  the  vote  of  the  shareholders  present. 

At  the  close  of  the  case  for  the  prosecution  the 
counsel  for  the  prisoner  submitted  that  the  prisoner's 
position  and  powers  as  a  director  of  Scott  &  Co. 
(Limited)  as  explained  by  the  above  evidence,  includ- 
ing the  agreement  in  question,  were  incoosistent  with 
his  being  a  person  employed  in  the  oajMoity  of  a 
servant  to  the  company  within  the  meaning  of  sec- 
tion 68  of  the  24  &  25  Vict  c.  96,  and  asked  the 
deputy  chairman  to  withdraw  the  case  from  the  jury. 

The  deputy  chairman  left  the  case  to  the  jury  and 
directed  tiiem  that,  if  they  were  of  opinion  that  the 
prisoner  was  in  fact  employed  in  the  capadi^  of  a 
clerk  or  servant  by  the  company,  the  fact  that  he  was 
a  director  of  the  company  as  explained  by  the 
evidence,  including  the  agreement,  did  not  in  law 
prevent  his  bein^  amenable  to  the  above  indictment, 
oecause  his  appointment  as  a  servant  was  a  distinct 
and  separate  office  apart  from  his  duties  as  a  director, 
as  evidenced  by  the  agreement. 

The  jury  found  the  prisoner  guilty,  and  the  deputy 
chairman  admitted  him  to  bail  pending  the  decision 
of  this  court  upon  the  question  whether,  on  the  facts 
above  stated,  he  was  rigntly  convicted. 

WdrbwrUmt  for  the  prisoner. — ^The  conviction  is 
bad :  the  prisoner  was  not  a  servant  to  tiie  company. 
He  was  a  permanent  salaried  official  under  the 
control  of  the  directors  and  he  was  himself  a  director : 
a  man  cannot  be  a  servant  to  himself.  He  is  not 
indicted  as  a  director  or  as  one  of  a  number  of 
beneficial  owners  under  31  &  32  Yict.  c.  116,  s.  1 :  R. 
V.  Watte,  2  Cox  C.  C.  245 ;  R,  v.  Tapp»,  4  Cox  C.  C. 
170 ;  R.  V.  Woolley,  lUd.  255.  It  may  be  that  a  mere 
shareholder  may  also  be  the  servant  of  a  company, 
but  not  so  a  director. 

Muir,  for  the  prosecution,  was  not  called  upon  to 
argue. 

Lord  CoLEBiDGE,  C.J.  — It  appears  to  me  that  this 
case  was  properly  left  to  the  jury.  It  is  true  that  the 
prisoner  filled  the  two  capacities  of  director  and 
servant  to  the  company ;  he  was,  in  fact,  servant  to  a 
company  of  which  he  was  also  a  member.  It  was 
admitted  that  the  argument  on  behalf  of  the  prisoner 
could  not  be  applied  to  die  case  of  every  shareholder. 
I  do  not  think  it  can  be  applied  to  the  case  of  a 
director  either.  This  man  misappropriated  money 
which  he  had  received  in  his  capacity  of  servant,  and 
I  think  he  was  properly  convicted. 

Mathew,  Grantham,  Lawranob,  and  Coluns, 
JJ.,  concurred. 

Convidum  affirmed. 

Holidtor  for  the  prisoner,  W.  B,  Armstrong, 

Solicitors  for  the  prosecution,  Wilson  A  WaUis. 


Prob.  Div.  &  Adm.  Div.  I  t       i « 

Probate.  f  ^^  ^^' 

In  t?ie  Ocods  of  HENRIETTA  RusoH  (Deceased),  (a.) 

Probate -^  Fund  in  name  of  deceased  —  Property  of 
mother— Application  for  grant  of  administration — 
Husband  abroad  not  cited^Court  of  Probate  Act  (20 
<fc  21  Vict.  c.  71).  s.  73. 

Moneys  belonging  to  or  now  vested  in  the  mother  of  the 

(a.)  Reported  by  J.  Gerard  LAQfg,  Bsq.,  Barrister- 
at-Law, 


deceased  {her  daughter)  were,  under  a  misapprdieiuim, 
paid  into  a  savings  bank  acamnt  standing  in  the  mtm  of 
the  deceased,  who  died  more  than  six  years  ago,  leannga 
husband,  who,  although  he  knew  of  the  account,  took  &9 
steps  to  obtain  administration,  and  left  this  country  fit 
Hamburg  and  thence  for  America. 

Held,  on  motion,  that  the  court  would  not  grant  httm 
of  admini^ration  to  the  mother  without  notice  to  tW 
husband. 

Motion  forffrant  of  administration  to  Maria  HydeQ( 
the  estate  of  Harriett  Busch,  deceased  (f  ormeriy  wife  of 
Albert  Henry  Busch),  who  died  on  the  22nd  of  April 
1887,  without  notice  to  the  husband,  Alb^Hnrj 
Busch.  The  only  property  was  £91 128.  6d.  studifif 
in  the  name  of  the  deceased  in  tiie  London  and  Nortli- 
Westem  Bailway  Savings  Bank  at  Wolverton.  As 
account  was  opened  by  her  mother,  Maria  Hyde,  tk 
applicant,  when  her  daughter  was  only  eight  jmn 
old,  and  it  i»as  supposed  it  was  in  the  joint  names  ot 
mother  and  daughter,  and  the  whole  of  the  moBcji 

Slid  in  were  so  paid  in  either  by  the  motl^r.  Mini  , 
yde,  or  her  husband,  Thomas  Hyde.     No  ptjmoii 
was  ever  made  bv  the  deceased,  and  £16  of  ue  abof« 
money  was  paid  m  after  her  death. 

Thomas  Hyde  died  on  the  26th  of  March,  1891. 
and  his  will  was  proved  by  Maria  Hyde  ai  sole  ; 
executrix.  | 

Albert  Henry  Busch  was  asked  to  renovoee  b 
right,  if  any,  to  administration,  and  appeared  indiMd 
to  do  so,  but  subsequently  left  this  country  mm 
than  six  years  ago  for  Hamburg,  from  whnoe  bi 
went  to  the  Chicago  Exhibition,  but  his  addreM  tkm 
was  not  known.  Notice  of  this  application,  and  tbc 
it  was  to  be  made  on  the  ground  that  he  had  m 
beneficial  interest  in  the  propertY»  was  left  witb  Ui 
second  wife  at  Hamburg,  but  she  had  sinoe  left  iss 
Chicago  to  join  him. 

Barnard,  in  support  of  the  motion. — ^The  estate  ii 
small,  it  all  belongs  to  the  applicant,  and  I  only  »^ 
for  administration  limited  to  this  fund.  Hie  hn^aa^ 
has  made  no  claim  for  administration  for  six  jsbil, 
during  whidi  he  has  known  of  the  existence  of  tls 
fund.  The  court  has  power  to  make  the  gnmt  vb^ 
section  73  of  the  Court  of  Probate  Act:  Inthe  Oi?(^ 
of  Everley,  [1892]  P.  50. 

Jeune,  p.,  refused  the  motion,  and  assented  totk 
suggestion  of  counsel  that,  as  he  had  held  tliat « 
advertisement  was  necessary,  it  would  he  betiff  to 
advertise  a  citation. 

Solioitdrs,  Andrew  Wood  &  Oo.^  for  /.  Wodsg,^^ 
Stratford. 
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In  bs  Hallbtt  &  C!o. 


COXTBT  OF  AFPSAI.. 


dtonxt  of  9l99eal. 


App.  Bankruptcy. 
(Lord  Esber,  M.B.,  and 
Iiopee  and  Davey,  L.JJ.) 


Feb.  16. 


In  re  Hallbit  &  Co. 
Ex  parte  Blane.  (a.) 

Bmhniptcy — Estate   of  bankrupt — Following    trust 
money. 

Trustees  gave  authority  to  a  hank  firm^  as  their 
hanhn,  to  receive  £1,600,  the  proceeds  of  certain  deben- 
iures  in  a  company  which  were  heing  paid  off.  The 
hank  were  aware  that  the  money  formed  part  of  a  trust 
fund.  The  hank  having  other  transcictions  with  the 
company,  t?ke  proceeds  of  the  above  debentures  were  not 
aduaBy  paid  over  by  the  company  to  the  bank^  but  a 
mutual  balance  of  account  was  arrived  at,  as  the  result  of 
which  the  bank  paid  a  ium  of  £300  to  the  company y  and 
^  trustees*  account  with  the  bank  was  credited  unth  the 
sum  o/ £1,600.  The  custom  of  the  bank  was  to  make  a 
daily  tramfer  of  their  receipts  to  their  London  bankera, 
end^  on  the  date  at  which  the  bank  suspended  payment,  a 
sum  of  £4,171  was  standing  to  their  credit  with  their 
London  bankers.  On  an  applicaJtion  by  one  of  the 
trudeesfor  a  declaration  thai  of  the  last^mentioned  sum, 
£1,600  WM  trust  money  and  did  not  form  part  of  the 
ynerai  estate  of  the  insolvent  bank,  ^^ 

Hdd  [reversing  the  decision  of  Yanghan  WiUiams,  J.), 
ihat  there  was  nothing  in  the  above  transactions  to  show 
a  receipt,  eHher  by  the  bank  or  by  their  London  agents, 
of  any  actual  sum  of  £1,600  so  m  to  enable  it  to  be 
identified  and  followed  as  trust  money. 

Appeal  from  a  decision  of  Yaughan  Williams,  J., 
bj  tne  trostee  imder  the  bankruptcy  of  Hallett  & 
Co.,  bankers. 

llie  respondent.  Col.  Blane,  and  Mr.  W.  C.  Hallett, 
ft  ptrtner  in  the  above  firm,  were  co-executors  and 
trainees  under  the  will  of  Captain  Blane,  who  had  for 
some  years  been  a  customer  of  Hallett  &  Co.,  and 
who  died  in  1890,  his  widow  becoming  entitled  under 
his  will  to  the  income  of  his  estate  for  life. 

An  account  with  the  above  bank  was  opened  and 
used  for  general  administration  puroosee,  and  was 
headed,  <*llie  Executors  of  Captam  Blane,  deceased, 
in  account  with  Messrs.  Hallett." 

Part  of  the  above-mentioned  estate  consisted  of 
£1,600  of  6  ^er  cent,  debentures  in  Hewitt  &  Co. 
(Limited),  which  were  paid  off  on  January  31,  1893. 
The  trustees,  shortly  before  the  debentures  matured, 
not  having  power  under  the  will  to  renew  the  deben- 
tures, gave  authority  to  Hallett  &  Co.  to  receive  the 
amounts.  Certain  other  customers,  however,  of 
Hallett  &  Co.  held  similar  debentures,  which  they 
desired  to  renew  to  the  amount  of  £1,900 ;  the  result 
of  the  matter  heane  that,  as  between  that  firm  and 
Hewitt  &  Co.,  Hallett  &  Co.  paid  over  to  Hewitt  & 
Co.  a  sum  of  £300,  the  balance  between  the  amounts 
they  were  instructed  to  receive  and  to  pay,  and  did 
not  actuallv  receive  the  £1,600  the  proceeds  of  the 
trustees'  deoentures.  The  trustees'  account  was  then 
credited  by  Hallett  &  Co.  with  that  amount,  the 
accounts  of  the  other  customers  being  respectively 
debited  in  the  ordinary  course. 

On  the  5th  of  February,  1893,  Hallett  &  Co.  paid 
into  their  account  with  Cocks,  Biddulph,  &  Co.,  one 
of  the  banks  into  which  they  paid  their  daily 
receipts,  a  sum  of  £5,000.  On  the  11th  of  May, 
1893,  Hallett  &  Co.  stopped  payment,  at  which  date 

(a.)  Beported  by  Johk  P.  Mbllob,  Esq.,  Barrister- 
at-Law. 


a  sum  of  £4,171  stood  to  their  credit  with  Cocks, 
Biddulph,  &  Co. 

Colonel  Blane,  as  trustee,  thereupon  applied  to  the 
court  for  a  declaration  that,  out  of  the  sum  so  stand- 
ing to  the  credit  of  Hallett  &  Co.  as  above  men- 
tioned, a  sum  of  £1,600  should  be  set  ax)art  as 
trust  money,  and  did  not  pass  to  the  general  creditors 
of  that  firm. 

The  learned  judge  found  that  Mr.  W.  C.  Hallett, 
as  one  of  the  active  partners  in  Hallett  &  Co.,  must 
have  been  aware  of  the  unsatis&tctor^  position  of  the 
bank's  affairs,  and  that  his  action  m  directing  the 
amount  due  in  respect  of  the  debentures  in  Hewitt  & 
Co.  (limited)  to  he  collected  by  Hallett  &  Co.  under 
such  ciroumstances  constituted  a  breach  of  trust.  He 
also  found  that,  although  such  amount  was  received 
by  Hallett  &  Co.  as  bankers,  it  was  received  by  them 
with  notice  of  the  breach  of  trust,  and  that  on  the 
5th  of  February,  1893,  £1,600  more  stood  to  the 
credit  of  their  current  account  with  Cooks,  Bid- 
dulph, &  Co.  than  would  have  been  the  case  but  for 
the  payment  off  of  the  debentures  in  Hewitt  &  Co. 
(Limited) ;  that  of  the  moneys  standing  to  their  credit 
at  the  above-mentioned  date  with  Cocks,  Biddulph,  & 
Co.,  £1,600,  therefore,  could  be  identified  as  trust 
money,  and,  consequently,  did  not  pass  to  the  general 
creditors.  The  learned  judge  accordingly  granted 
the  application  of  Colonel  Blane.  The  trustee  in 
bankruptcy  of  Hallett  &  Co.  appealed. 

Herbert  Reed,  Q.C,  and  Carrington,  for  the  appel- 
lant, cited  Frith  v.  Cortland,  13  W.  E.  493, 2  H.  &  M. 
417. 

Muir  Mackenzie,  for  the  respondent. — ^The  decision 
of  tiie  learned  judge  below  was  right.  In  consider- 
ing whether  tne  money  can  be  suffidentiy  traced 
regard  must  be  had  to  modem  forms  of  business, 
according  to  which  monev  is  commonly  transferred 
by  exch^iges  of  credit  and  not  of  actual  coin.  If  for 
the  purpose  of  following  money  it  were  necessary 
that  it  should  actually  be  followed  in  specie  it  would 
practically  be  impossible  that  it  oould  ever  be  done. 
Although  the  sum  in  question  was  not  specifically 
received  by  Hallett  &  Ck).,  nevertheless,  but  for  the 
effect  of  their  exchange  of  credit  with  Hewitt  &  Co., 
their  account  with  CcNoks,  Biddulph,  &  Co.  would,  on 
the  day  after  that  transaction,  have  stood  the  less  by 
£1,600  than  was  actually  the  case.  Inasmuch,  also, 
as  they  made  a  daily  transference  of  receipts  to  the 
latter  firm,  the  money  can  be  traced,  and,  being 
trust  money  entrusted  to  Hallett  &  Co.  by  the 
trustees,  applying  the  doctrine  in  In  re  Hallett,  28 
W.  B.  732,  13  Ch.  D.  696,  can  be  reclaimed  out  of  the 
balance  standing  to  the  credit  of  Hallett  &  Co.  with 
Cocks,  Biddulph,  &  Co.,  by  the  trustees  to  the  exclu- 
sion of  the  general  creditors. 

Lord  EsHEB,  M.R. — I  am  of  opinion  that  this 
api>eal  must  be  aUowed.  The  question  is  whether 
we  trustee  who  made  this  application  is  a  creditor 
entitied  to  prove  with  the  rest  of  the  creditors,  or 
whether  he  is  something  more.  Now  Colonel  Blane 
and  his  co-trustee  had  a  banking  account  for  the 
purposes  of  the  trust  with  Hallett  &  Co.  As  such 
trustees  they  authorized  Hallett  &  Co.  to  receive  the 
proceeds  of  certain  investments  as  bankers,  to  be 
placed  to  the  credit  of  their  trust  account.  The  money 
was  so  received  and  the  trust  account  was  duly 
credited,  and  the  money,  therefore,  became  the  money 
of  Hallett  &  Co.,  to  be  used  for  the  purpose  of 
banking.  When,  therefore,  these  debentures  of 
Hewitt  &  Co.  (limited)  were  paid  off,  the  trustees 
signed  the  necessary  papers  authorizing  Hallett  &  Co. 
to  receive  the  prooeeos  as  their  bankers,  the  learned 
judge  below  having  found  that  that  was  tiie  authority 
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which  they  gaye.  The  result,  therefore,  wm  pve- 
dsely  the  same  as  in  the  case  of  divideiids  arising 
from  trust  inyestments;  the  bank  were  to  reoeire 
that  money  and  to  credit  the  trustees  with  a  similar 
sum,  and  to  become  debtors  to  them  as  their  cus- 
tomers for  the  amount.  They,  theref oz«,  had  a  riffht 
to  use  the  money  as  they  pleased.  It  was  true  Ukat 
the  bank,  at  the  time  the  authority  was  given  to  them, 
knew  that  they  were  receiving  it  from  trustees,  but 
the  question  is  whether  it  can  be  followed,  as  trust 
mon^,  in  such  a  way  that  it  can  be  shown  what 
actually  became  of  it,  so  that  the  doctrine  of  following 
would  apply.  Now,  in  feet,  as  the  result  of  the 
transactions  with  Hewitt  &  Co. ,  no  money  was  actually 
received  by  Hallett  &  Co.,  and  Colonel  Blane  is, 
thei^ore,  unable  to  show  that  they  received  anything 
tangible  which  he  can  follow  and  lay  his  hancb 
upon.  No  money  was  ever  received  by  Hallett  &  Co. 
and  then  paid  over  to  Cocks,  Biddulph,  &  Co. ;  all 
that  took  place  was  a  settlement  of  account  between 
the  former  and  Hewitt  &  Co.  (limited),  and  it  was 
impossible  that  the  doctrine  of  following  trust  money 
could  apply  to  such  a  transaction  as  that. 

LoPBS,  L.J. — I  am  of  the  same  opinion.  If  trust 
money  is  so  far  mixed  with  other  money  that  it  can- 
not be  distinguished,  it  cannot  be  followed.  Upon  a 
mere  settlement  of  account  such  as  took  place  between 
Hallett  &  Co.  and  Hewitt  &  Co.,  and  also  with  Cooks, 
Biddulph,  &  Co.,  it  cannot  be  said  that  it  is  possible 
to  earmark  the  trust  money,  and  therefore  the  re- 
spondent is  only  entitled  to  prove  as  a  genecal  credi- 
tor. 

Daysy,  L.J. — I  also  agree.  In  order  to  follow 
trust  money  yon  must  be  able  to  find  property  capable 
of  identification  into  which  the  trust  mone^  has  been 
converted.  In  In  re  HcUleU  that  was  apphed  in  this 
way :  it  was  there  treated  as  if  it  had  b^  pint  into 
a  box  and  the  trustees  were  presumed  to  have 
drawn  out  their  own  money  first.  Now  Hie  money 
in  this  case  may  have  been  received  by  Hallett's 
in  such  a  way  as  to  give  rise  to  a  personal  liabiUiy, 
but  it  was  not  received  by  them  in  any  sense  material 
to  the  present  purpose;  no  cheque,  notes,  or  coin 
passing  or  existing  in  specie.  What  was  done  was 
simply  that  one  sum  was  set  off  against  another,  and 
the  balance  paid  over  from  Hallett  &  Co.  to  Hewitt's. 
But  assuming  most  strongly  in  favour  of  tiie  re- 
spondent that  the  amount  was  actually  received  hy 
Hallett  &  Co.  in  sovereigns  or  a  cheque  on  the  Bank 
of  England,  was  the  money  in  the  same  form  sent  to 
Cocks,  Biddulph,  &  Co.  ?  It  is  dear  that  it  never 
was.  How  would  it,  in  fact,  have  been  applied  on 
the  assumption  I  have  made  ?  Why^  in  paying,  on 
behalf  of  other  customers,  money  which  mey  had  to 
pay,  and  therefore  for  whidi  they  had  got  credit  from 
customers.  On  the  other  hand,  thev  gave  credit  to 
Blane's  trustees,  and  I  cannot  see  how  their  assets 
were  increased  a  penny  by  the  transaction.  For  if 
the  debt  due  to  Blane's  trusteees  was  increased  the 
debt  due  to  other  customers  was  diminished.  But 
they  never  paid  that  £1,600  into  Cocks,  Biddulph,  & 
Co.  in  any  shape  or  form,  and  Hallett's  never  got 
credit  from  them  for  that  amount.  I  confess  I  am 
unable  to  understand  how  the  learned  judge  below 
can  have  amved  at  the  condusion  that  their  account 
with  Cocks,  Biddulph,  &  Co.  was  increased  except 
upon  the  mode  sumested  by  Mr.  Madcemde's  argu- 
ment, which  v^as  that  if  the  sum  had  not  been  re- 
cdved  by  Halletf  s  they  would  have  had  to  draw 
more  from  their  bankers.  Tou  cannot,  however, 
follow  what  mi^ht  have  been,  but  only  what  has  been 
and  is.  I  thmk,  therefore,  that  the  respondent's 
proposition  is  unfounded ;  and  as  to  whether  or  not 
there  was  a  breach  of  truH  tha*  may  have  ao  im- 


portant bearing  in  another  way,  but  I  am  unable  to 
see  how  it  can  affect  this  question  in  any  d^tee.  I 
think,  therefore,  that  the  appeal  must  suooeeo. 

Appeal  cUhtved, 

Solidtors  for  the  appdlant,  Booper  A  WhaUhf. 

Solidtors  for  the  respondent,  Norton,  Uoie,  ii  Cb, 


From  Q.  B.  Div.  \ 

(Lord  Halsbury,  and  Lopes  [ 

and  Davey,  L.JJ.)        ) 


Jan.  15;  Feb.  2. 


Fabquharson  v.  MoBOAir.  (a.) 

ProhibiUon  —  Couniy  court — Jwr%$didion  —  Wand  (/ 
jurisdiction  apparent  on  face  of  proceedings — Aejidu- 
cence  on  part  of  applicant — Discretion  <u  to  grMttsg 
writ  of  prohibition — Agricultural  Holdings  Ad,  1883 
(46  &  47  Vict.  c.  61),  s.  24. 

A  lease  of  a  farm  provided  for  compensaHon  ienw 
made  to  the  tenant  in  respect  of  ceHain  matten  vhid 
were  not  matters  for  compensation  within  the  AgrkxXMi 
Holdings  Act,  1883,  and  further  provided  thatsseUoml 
to  2S  of  t?ie  AgricuUural  Holdings  Act  should  apfk§  m 
weU  to  claims  u$ider  the  lease  as  to  daims  wnder  the  Ad. 
An  award  having  been  made  by  an  umpire,  on  the /am  cf 
which  it  appeared  that  compensation  was  attowei  /«r 
matters  outside  the  Act,  and  tm  appeal  therefrom  heiui§ 
been  dealt  with  by  the  county  court  Judge,  the  Qsen't 
Bench  Division  made  an  order  remitting  the  case  is  (be 
county  court  judge  to  be  reheard  upon  the  merits  and  to  he 
finally  disposed  of  by  him.  The  tenant  alleged  tbd  (kit 
order  was  made  wiS^  the  consent  of  the  pcuHet.  Tht 
county  court  judge  held  the  award  to  he  good,  and,en^ 
application  of  the  tenant,  made  an  order  under  ssdtios  24 
of  the  AgricuUurcU  Holdings  Ad  enforcing  the  aweti. 
The  landlord  applied  for  a  writ  of  prohibition  to  rtM^ 
the  coufity  court  judge  from  enforcing  that  part  of  tie 
award  which  aUowed  compensation  for  molten  <idriis 
the  Ad. 

Held,  that,  inasmuch  as  the  want  of  jurisdiction  «» 
apparent  on  the  face  of  the  proceedings,  the  landMk 
notwithstanding  any  acquiescence  on  his  part  to  (Ae  ck^ 
dse  of  jurisdidion  oy  the  county  court  judge,  was  estSSei 
to  a  writ  of  prohibition. 

Appeal  from  the  refusal  of  a  divisianal  court  to 
grant  a  writ  of  prohibition. 

The  i^pellant^  Farquharson,  granted  a  leaas  d  * 
farm  to  the  defendant,  Morgan,  in  1888.  The  lam 
provided  for  compensation  being  made  to  the  tflsat 
on  the  determination  of  tiie  tenancy  in  respsti  d 
certain  matters,  indndfng  some  inaob.  wen  Boi 
matten  for  compensation  within  the  Agrusoltant 
Holdings  Act,  1883.  The  lease  also  provided  ^ 
the  procedure  clauses  of  the  Agrioultmd  Hddiagi 
Act--i.e.,  sections  7  to  28-~should  a^pgiy  as  veil  to 
claims  imder  the  lease  as  to  daims  under  tiieAot 
The  lease  was  determined  by  notice  on  &e  25tii  d 
March,  1891 ;  and,  the  tenant  having  given  the  land- 
lord notice  of  his  intention  to  make  a  daim  lorooe- 
pensation,  the  matter  was  referred  to  arbitntioB  n 
accordance  with  the  i>rovisions  of  the  Act  Oa  tk» 
25th  of  April  the  umpire  made  an  award  on  ikefats 
of  which  it  appeared  that  compensation  was  aSktmd 
for  matters  not  within  the  Act  as  well  as  iac  aittM 
within  the  Act. 

An  application  having  been  made  by  the  tenmt  U 
the  county  court  of  Dorsetshire  to  enforce  the  smvi 
the  judge  of  the  county  court  held  the  award  to^ 
bad  for  several  reasons,  and  remitted  it  to  the  o^iK, 

(a.)  Beported  by  F.  G.  Buokbb,  Baq.,  BanMtsn^ 
La^v. 
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who  amended  it,  but  so  that  it  still  gave  oompen- 
aaiion  in  respect  of  matters  outside  the  Act. 

The  landlord  appealed  to  the  oount^  oourt  judge 
against  the  amended  award  under  section  23  of  the 
Act  The  county  court  judge  dismissed  the  appeal  on 
the  ground  that  it  was  brought  out  of  time,  but 
itated  a  case  for  the  opinion  of  the  High  Court. 

A  divisional  oourt  decided  that  the  county  oourt 
judge  was  wrong  in  holding  the  appeal  to  be  out  of 
time,  and  remitted  the  case  to  him  for  the  purpose  of 
its  heing  reheard  upon  the  merits  and  finally  decided 
by  him. 

It  was  alleged  on  the  part  of  the  tenant  that  this 
order  was  made  with  the  consent  of  the  parties,  and 
thai  the  eflfect  of  it  was  that  the  oounty  oourt  judge  was 
made  arbitrator  by  oonsent.  l^e*  county  court  judge 
accordingly  reheard  the  case,  and  held  the  amended 
award  to  be  good,  and,  on  the  application  of  the 
tenant,  made  an  order  for  enforcing  the  award  under 
Bection  24  of  the  Affricoltural  Holdings  Act. 

The  landlord  appHed  to  the  Queen's  Bendi  Division 
for  a  writ  of  prohibition  to  restrain  the  countv  court 
judge  from  oifordng  that  part  of  the  award  whi(^ 
related  to  matters  not  within  the  Agricultural  Hold- 
ings Act  The  Divisional  Ck)urt  (Charles  and  Wright, 
JJ.]  refused  the  application,  being  of  opinion  tiiat 
tiie  county  conrt  judge  had.  been  placed  in  the  posi- 
tion of  an  arbitrator  by  consent  to  deal  with  the 
whole  dispute  between  the  parties,  and  that  on  that 
ground  the  landlord  was  not  entitled  to  apply  for 
pnMbition. 

The  landlord  appealed. 

Danckwerta,  for  the  appellant. — The  Divisional 
Court  were  wrong  in  refusmg  the  writ  of  prohibition. 
The  appellant  is  entitled  to  it  as  of  right.  Even  if 
the  oounty  court  judge  was  made  arbitrator  by  oon- 
sent of  the  parties,  such  consent  oould  not  empower 
him  to  enforce  his  award  under  section  24.  In  pro- 
ceeding under  that  section  he  was  acting  no  longer 
as  an  arhitrator,  but  as  a  judge.  The  Act  empowers 
a  county  oourt  judge  to  enforce  awards  made  under 
the  Act  He  has  no  jurisdiction  to  use  the  machinery 
of  the  Act  for  enforcing  awards  which  are  outside 
the  Act  Consent  of  parties  cannot  authorize  an  in- 
fringement of  i^e  prerogative  of  the  Crown.  l%e 
want  of  jurisdiction  is  here  apparent  on  the  face  of 
&e  award ;  and  therefore  the  court  has  no  discretion 
as  to  withholding  the  writ :  Mayor  of  London  v.  Coo?, 
16  W.  R.  44,  li,  E.  2  H.  L.  239 ;  Broad  v.  Perkins,  37 
W.  B.  44,  21  O.  B.  D.  633 ;  Worthington  v.  Jeffries,  23 
W.  B.  750,  L.  R.  IOC.  P.  379 ;  Knowles  v.  Bolden,  24 
L.  J.  Ex.  223,  3  W.  B.  Dig.  161 ;  Jones  v.  James,  19 
li.  J.  a  B.  267 ;  Mouflet  v.  Washburn,  M  L.  T.  N.  S. 
IS,  34  W.  B.  IMg.  61. 

ClaveU  8aUer,  for  the  defendant.— The  Divisional 
Goort  had  a  discretion  to  refuse  the  writ.  It  may  be 
admitted  that  oonsent  oould  not  give  jurisdiction,  if 
otherwise  there  was  an  absence  of  jurisdiction.  But 
consent  does  preclude  a  party  who  has  consented 
from  applying  for  prohibition.  The  landlord,  by 
agreeing  to  go  before  the  county  court  judge  as 
acbitntor,  has  estopped  himself  from  denying  that 
the  oounty  court  judge  had  jurisdiction. 

He  died  DenUm  v.  MarshaU,  11  W.  B.  268. 

CW*.  adv,  vuU. 

Feb.  2. — ^Iiord  Halsbuby. — ^With  every  disposition 
to  dedine  to  interfere  with  the  result  wmch  has  been 
uzived  at,  I  am  oonstrained  to  come  to  the  condu- 
flbn  that  a  writ  of  prohibition  must  go,  so  far  as  re- 
gards those  parts  of  the  award  which  ralate  to  matters 
outside  the  Agiionltoral  Holdings  Act  It  is  settled 
kw  that,  where  a  want  of  jurismction  on  the  part  of 
an  inferior  oourt  appears  upon  the  face  of  the  proceed- 


ings, the  High  Court  must  protect  the  prerogative  of 
the  Crown  and  prohibit  the  inferior  coiurt  from  enter- 
taining a  matter  beyond  its  jurisdiction ;  and  it  is 
inmiaterial  by  whose  information  the  want  of  juris- 
diction is  brought  to  the  notice  of  the  court.  If  a 
cause  is  entertained  by  an  inferior  court  which  the 
judge  of  that  court  must  have  known  to  be  beyond 
ms  jurisdiction,  I  am  not  aware  of  any  authority 
which  would  justify  the  oourt  in  withholding  a  wnt 
of  prohibition.  Looking  at  the  award  made  in  this 
case,  and  at  the  powers  conferred  on  oounty  oourt 
jud^  by  the  Agricultural  Holdings  Act,  I  cannot 
doubt  that  the  judee,  in  ordering  execution  to  issue 
on  this  award,  acted  beyond  his  jurisdiction.  Parti- 
cular matters  are  set  out  in  the  Act  in  respect  of 
whidi  it  is  enacted  that  compensation  may  be 
awarded  to  a  tenant,  and  the  effect  of  seotion  24  is 
that  the  county  court  judge  is  empowered  to  order 
execution  to  issue,  and  thereby  to  enforce  an  award 
made  under  the  Act  as  if  it  were  a  judgment  of  the 
oounty  oourt.  In  this  case  the  judge  has  been  asked, 
in  the  exercise  of  the  jurisdiction  so  conferred  on  the 
oounty  court,  to  enforce  an  award  which  deals  with 
matters  not  within  the  Act;  that  is,  he  has  been 
asked  to  exercise  this  jurisdiction  over  matters  with 
regard  to  which  he  has  by  the  Act  no  power  to 
exercise  it. 

A  writ  of  prohibition  must  therefore  go  with 
regard  to  that  x)art  of  the  award  whidi  the  judge 
hsSi  no  power  to  enforce.  The  appellant  is  entitled 
to  have  uie  costs  of  this  appeal,  but  there  must  be  no 
costs  in  the  court  bdow. 

Lopes,  L.J. — This  case  raises  the  much-vexed 
(question  whether  the  ^rant  of  a  prohibition  is  discre- 
tionary, or  whether  it  is  demandable  of  right. 

It  seems  to  me  that  there  has  always  been  recog- 
nized a  distinction  between  what  I  will  call  a  latent 
want  of  jurisdiction — ».e.,  something  becoming  mani- 
fest in  the  course  of  the  proceedings— and  what  I 
will  call  a  patent  want  of  jurisdiction — i.e.,  a  want  of 
jurisdiction  apparent  on  the  face  of  the  proceedings. 

Whilst  in  cases  of  latent  want  of  jurisdiction  there 
has  always  been  a  great  conflict  of  judicial  opinion 
as  to  whether  the  grant  of  the  writ  was  discretionary 
or  not,  the  authorities  seem  unanimous  in  deddiog 
that  where  the  want  of  jurisdiction  is  patent  the 
grant  of  the  writ  of  prohimtion  is  of  course. 

Lord  Man^dd,  in  Buggin  v.  BenneU,  4  Burr.  2037, 
held  that  the  court  was  not  bound  to  grant  a  pro- 
hibition to  a  party  who  had  acquiesced  in  the  proceed- 
ings of  the  court  bdow,  except  when  the  absence  of 
jurisdiction  was  apparent  on  the  faoe  of  the  proceed- 
ings. In  Bodenham  v.  Ricketts,  6  Nev.  &  Man.  170, 
Lord  Denman  laid  down  the  rule  in  the  same  terms  as 
Lord  Mansfidd ;  and  about  the  same  time  the  same 
rule  was  adopted  in  a  considered  judgment  of  the 
Court  of  Queen's  Bench  in  Yates  v.  FcUmer,  6  Dow. 
&  L.  283.  In  the  elaborate  opinion  of  the  judges 
delivered  by  Willes,  J.,  to  the  House  of  Lords  in 
Mayor  of  London  v.  Cox,  it  is  said  that  *'upon  an 
application  being  made  in  proper  time,  upon  suf- 
ficient materials,  bv  a  party  wko  has  not  by  mis- 
conduct or  lacJies  lost  his  right,  its  grant  or  re- 
fusal is  not  in  the  mere  discretion  of  the  court  ** ; 
and  at  page  283  (L.  B.  7  H.  L.)  of  the  same  case  it 
is  said : — "  Where,  however,  the  defect  is  not  appa- 
rent, and  depends  on  some  fact  in  the  knowledge  of 
the  applicant  which  he  had  an  opportunity  of  bring- 
ing forward  in  the  court  bdow,  and  he  has  thought 
proper,  without  excuse,  to  allow  that  oourt  to  {jro- 
oeed  to  judgment  without  setting  up  the  objection, 
and  without  moving  for  a  prohibition  in  the  first  in- 
stance, although  it  should  seem  that  the  jurisdiction 
to  g^rant  a  prohibition  in  respect  of  the  right  of  the 
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Grown  is  not  taken  away,  for  mere  acquieBoence  does 
not  give  jurisdiction :  KnowUs  v.  Holden ;  yet,  consider- 
ing the  conduct  of  the  applicant,  the  importance  of 
making  an  end  of  litigation,  and  that  the  writ, 
though  of  right  is  not  of  course,  the  court  would  de- 
dine  to  interpose,  except  perhaps  upon  an  irresistible 
case,  and  an  excuse  for  the  delay,  such  as  disability, 
malpractice,  or  matter  newly  come  to  the  knowledge 
of  the  applicant."  It  was  held  in  that  case  that  me 
writ  was  not  of  course,  inasmuch  as  there  might  be 
circumstances  which  would  justify  the  court  in  refus- 
ing it,  such  as  undue  delay,  insufficient  materials,  or 
misconduct  or  laches  by  the  party  applying  for  it.  But 
there  is  nothing  in  the  case  oontravenmg  the  rule 
which  I  have  mentioned,  where  the  absence  of  juris- 
diction is  apparent  on  the  face  of  the  proceedings; 
in  fact,  there  is  an  express  exemption  of  such  cases. 
In  1888,  in  a  case  of  Broad  v.  Perkimy  the  question 
whether,  in  the  circumstances  of  that  case,  the  court 
had  any  jurisdiction  to  refuse  a  writ  ofprohibition,  was 
directed  to  be  argued  before  the  full  CJourt  of  Appeal ; 
and  Lord  Esher,  M.B.,  delivering  the  judgment  of  the 
full  court,  repeated  the  opinion  of  miles,  J.,  in 
Mayor  of  Lonaon  v.  Cox,  which  I  have  above  cited. 

The  result  of  the  authorities  appears  to  me  to  be 
this:  that  the  granting  of  a  prohibition  is  not  an 
absolute  right  in  ev^  case  where  an  ii^erior 
tribunal  exceeds  its  jurisdiction,  and  that,  where  tiie 
absence  or  excess  of  jurisdiction  is  not  apparent  on 
the  face  of  the  proceedings,  it  is  discretionary  with 
the  court  to  decide  whether  the  party  applying  has 
not  by  Uiches  or  misconduct  lost  his  right  to  the  writ 
to  which,  under  other  circumstances,  he  would  be 
entitled.  l%e  reason  why,  notwithstanding  such 
acquiescence,  a  prohibition  is  granted  where  the  want 
of  jurisdiction  is  apparent  on  the  face  of  the  pro- 
ceedings is  explained  by  Lord  Denman  in  Bodenham 
V.  Ricketts  to  be  for  the  sake  of  the  public;  lest 
**  the  case  might  become  a  precedent  if  allowed  to 
stand  without  impeachment,''  and,  I  will  add  for 
myself,  because  it  is  a  want  of  jurisdiction  of  which 
the  court  is  informed  by  the  proceedings  before  it, 
and  which  the  judge  should  Lave  observed,  and  of 
which  he  himself  should  have  taken  notice. 

Now,  if  it  were  possiUe  for  him  to  do  so,  it  is 
abundantly  dear  that  Mr.  Farquharson,  the  landlord, 
has  by  his  conduct  preduded  nimself  from  daiming 
the  interposition  of  the  court  in  his  favour.  That  he 
has  acqmesced  in  the  proceedings  is  beyond  dispute. 
I  cannot  imagine  a  stronger  case  of  aoquiescenca 

But  I  am  of  opinion  that  the  award  on  the  face  of 
it  disdoses  a  want  of  jurisdiction.  It  contains  and 
deals  with  matters  which  are  not  the  subject  of  the 
Agricultural  Holdings  Act,  matters  outside  that  Act, 
and  which  cannot  be  enforced  under  the  24th  section 
of  that  Act. 

In  such  circumstances,  most  rductantly  I  am  com- 
pdled  to  hold  that  the  writ  of  prohibition  must  issue. 

Davby,  L.J. —There  are  two  prindples  which  are 
engrained  in  our  law.  One  is,  that  parties  cannot  by 
compact  oust  the  jurisdiction  of  the  Queen's  courts. 
This  has  been  somewhat  modified  by  the  power  given 
to  the  court  by  section  11  of  the  Common  Law  Pro- 
cedure Act,  1854  (now  section  4  of  the  Arbitration 
Act,  1889],  to  give  effect  to  an  agreement  to  refer 
disputes  to  arbitration,  subject  to  certain  well-known 
conditions ;  but,  subject  to  this  power,  it  is  no  defence 
to  an  action  otherwise  competent  that  the  parties 
have  agreed  to  refer  the  question  in  dispute  to  arbi- 
tration, or  to  provide  for  its  settlement  m  some  other 
mode. 

The  other  prindple  is  correlative  to  the  first :  it  is 
that  the  parties  cannot  by  agreement  confer  upon  any 
court  or  judge  a  coerdve  jurisdiction  which  the  court 


or  judge  does  not  by  law  possess.  Todosowoddbe 
an  usurpation  of  the  prerogative  of  the  Crown,  and  it 
has  always  been  the  policy  of  our  law  as  a  questiin  of 
public  order  to  keep  inferior  courts  strictly  witbin 
their  proper  sphere  of  jurisdiction :  see  the  judgment 
of  the  Common  Pleas  in  WorthingUm  v.  Jtjfritg,  It 
follows  that  a  parhr  may,  notwithstanding  that  he 
has  contracted  to  nave  the  dispute  dedded,  or  a 
decision  in  the  matter  enforoed,  by  a  court  not 
possessing  by  law  jurisdiction,  refuse  to  be  bound  by 
his  contract  and  object  to  the  jurisdiction,  subject  to 
the  provisions  embodied  in  the  Arbitration  Act,  1889, 
so  far  as  applicable.  It  also  follows  that  jurisdiction 
cannot  be  given  by  acquiescence.  These  prindplei 
are  so  well  known  that  tney  need  no  illustration  froa 
decided  cases  or  other  authority. 

In  the  present  case  Mr.  Farquharson,  the  apfdiciDi 
for  a  prohibition,  has  contracted  by  the  lease  of  the 
29th  of  November,  1888,  that  the  clauses  of  the  Agri- 
cultural Holdings  (England)  Act,  1883,  rdatiiig  to 
procedure,  and  contains  in  sections  7  to  28  (both  in- 
dnsive)  thereof,  shall  apply  as  weU  to  any  claim  of 
the  outgoing  tenant  for  allowance  or  compensitiaD 
to  be  made  under  the  provisions  of  the  lease  ai  to 
any  daim  under  the  said  Act.  The  lease  makes  pfo- 
vision  for  certain  allowances  and  compensation  uizig 
made  to  an  outgoing  tenant  at  the  expiration  of  the 
lease  as  to  various  matters  which  are  not  the  snbjecti 
of  allowance  or  compensation  under  the  Act  in 
amended  award  has  oeen  made,  dealing  as  weQ  with 
matters  which  are  properly  subjects  of  allowtnee  or 
compensation  under  the  Act  as  with  mattos  in 
respect  of  which  allowance  or  compensation  eta  oolj 
be  daimed  under  the  provisions  of  the  lease ;  and  ^ 
amended  award,  ou  the  face  of  it,  shows  the  matters 
in  respect  of  which  the  sums  thereby  awarded  are 
given. 

On  July  21,  1893,  the  present  respondent  Morgan 
made  an  application  to  the  county  court  to  enibroe 
the  award;  and  the  learned  judge,  thou^  he  had 
doubts  whether  he  had  jurisdiction,  made  an  (nder  to 
that  effect. 

The  present  appdlant  applied  to  the  High  Oooit 
for  a  prohibition  against  the  county  court  eofcBO- 
ing  the  award  or  proceeding  further  with  the  appH- 
cation.  A  divisional  court  has  dismissed  that  4#' 
cation,  on  the  ground  that  under  the  droamttaiua 
the  court  had  a  discretion  to  refuse  the  jodiihitiai 
on  the  application  of  the  present  appellant. 

The  jurisdiction  of  the  county  court  in  the  matter 
is  statutory,  and  is  conferred  by  the  Agricohunl 
Holdings  Act.  Section  24  of  that  Act  is  in  thi 
following  terms:  ** Where  any  money  agreed  or 
awarded  or  ordered  on  appeal  to  be  paid  forooa- 
pensation,  costs,  or  otherwise,  is  not  paid  vithk 
fourteen  days  after  the  time  when  it  is  agreed  or 
awarded  or  ordered  to  be  paid,  it  shall  be  reoovenhfe, 
upon  order  made  by  the  judge  of  the  county  oomt,  ai 
money  ordered  by  a  county  court  under  its  ocdinai? 
jurisdiction  to  be  paid  is  recoverable."  It  ia  obfkw« 
that  this  section  only  applies  to  money  agreed  or 
awarded  or  ordered  on  appeal  to  be  paid  in  ropo^ 
of  matters  within  the  Act,  and  gives  no  jurisdidxn  ia 
respect  of  an  award  as  to  other  matters  made  pmwiinl 
to  a  contractual  submission  or  with  the  oonaeDi of^ 
parties.  Indeed,  it  was  not  and  could  not  be  dniec 
that  so  far  forth  as  the  award  related  to  msttea 
outside  the  Act,  the  county  court  iudge  had  ^ 
jurisdiction  to  enforce  the  award,  and  the  ^^p^vi^ 
was  TpHmci  facie  entitied  to  the  prohibition. 

But  it  was  argued  that  the  granting  of  a  P«*J^ 
is  discretionary,  and  that  the  applicant  was  eitopfw 
or  preduded  by  his  contract  m>m  daiming  a  ^ 
hibition.  Beliance  was  placed  on  a  wJl-l*>** 
passage  in  the  judgment  of  Willes,  J.,  in  m*^ 
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of  London    ▼.     Cox,    which    has    been    died   by 
Lopes,   L.J.      This  passage  has  been   adopted  by 
the  foil    Court   of   Appeal    in   Broad   v.    Perkim. 
It  will,    however,  be   obsenred    that   the   learned 
judge's   statement   is  confined  to   oases  where  the 
defect  is  not  apparent,  and  depends  npon  some  fact 
m  the  knowleoge  of  the  applicant  wluch  he  might 
haye  bronght  forward  in  the  court  below,  but  has 
kept  back  without  excuse,  t.e.,  where  the  applicant 
has  been  guilty  of  some  misconduct  in  the  proceedings, 
and  has,  in  a  sense,  misled  the  court.      To  the  same 
effect  IS  Lord  Majisfield's  judgment  in  Buggin  ▼. 
BemuiL     He  there  says:  "If  it  appears  upon  the 
face  of  the  proceedings  that  the  court  below  have  no 
jurisdiction,  a  prohibition  may  be  issued  at  any  time, 
either  before  or    after   sentence ;    because  all  is  a 
nuBity ;  it  is  coram  nonjudice.    But  where  it  does  not 
appear   upon   the   face  of   the  proceedings,  if  the 
defendant  will  lie  by  and  suiSer  that  court  to  go  on 
under  an  apparent  jurisdiction,  as  upon  a  contract 
made  at  sea"  (he  was  dealing  with  an  admiralty 
esse),  *<  it  would  be  unreasonable  that  this  party  who, 
vhen  defendant  below,  has  thus  lain  by  and  concealed 
from  the  court  below  a  collateral  matter,  should  come 
liither  after  sentence  against  him  there,  and  suggest 
that  collateral  matter  as  a  cause  of  prohibition,  and 
obtain  a  prohibition  upon  it  after  all  this  acquiescence 
m  the  jurisdiction  of  &e  court  below."    This  passage 
was  quoted  by  Parke,  B.,  in  Roberta  v.  Humby,  3  M. 
&  W.  120,  in  which  case  the  court  granted  a  prohibi- 
tion at  the  instance  of  a  party  to  the  proceedings  m  a 
oaae  where  the  want  of  jurisdiction  appeared  on  the 
iace  of  the  proceedings,  even  after  sentence  in  the 
inferior  court.    The  reason  of  the  distinction  between 
eases  in  whioh  the  excess  of  jurisdiction  appears  on 
the  face  of  the  proceedings,  and  where  it  does  not  so 
qppear,  is  eoq^ained  by  Coleridge,  J.,  in  Marsden  v. 
Wardk,  2  W.  E.  455,  3  E.  &  B.,  at  p.  701.     "  There  is 
reason,"  says  the  learned  judge,  "for  refusing  the  writ 
after  judgment  in  the  courts  where  the  proceedings  set 
forth  the  detail  of  the  matter,  and  the  party  has  the 
opportonity  of  moving  before  judgment.    Then,  i|  he 
mooses  to  wait  and  ^e  the  chance  of  judgment  in 
kts  favour,  lie  may  be  held  incompetent  to  complain 
of  excess  of  jurisdiction  if  judgment  is  against  nim. 
There  is,  however,  good  reason  for  departins^  from 
ttds  principle  where  the  defect  is  apparent  on  we  face 
of  the  proceedings  below;   because  the  complaint  in 
that  case  does  not  rest  on  the  evidence  of  tne  com- 
plainant ;  and  if  such  a  defective  record  were  allowed 
to  remain   and  to  support  a  judgment,    it   might 
become  a  precedent:   tnat  which  was  in  truth    an 
exceas  of  jurisdiction  might  be  considered  to  have 
been  held  to  be  legal."    The  learned  judge  is  there 
eridently  contrasting  cases  where  the  excess  of  juris- 
diction depends  on  the  evidence  of  the  complainant 
with  cases  in  which  it  is  apparent  on  the  face  of  the 
prooeedinn.    In  the  county  court,  it  is  true,  there  is 
no  record  strictly  speaking ;  but  the  distinction  does 
not,  I  tlubiik,  depend  on  the  existence  of  a  formal 
reoordy  bat  is  one  of  substance,  whether  the  defect  is 
aroarent,  or  depends  on  evidence. 

Lk  the  present  case  the  jurisdiction  involved  is  the 
creation  of  a  statute,  not  even  conferrinp^  jurisdiction 
in  general  terms,  but  confined  to  a  particular  defined 
flaQect-matter.  The  first  question  which  a  jud^  has 
to  aak  himself  when  he  is  invited  to  exerdse  a  hmited 
statutory  jurisdiction  is  whether  the  case  falls  within 
the  defined  ambit  of  the  statute ;  and  it  is  his  duty  to 
dedine  to  make  an  order,  as  judge,  if  and  so  far  as  the 
matter  is  outside  the  jurisdiction ;  and  if  he  does  not 
do  so,  he  may  (if  a  judge  of  an  inferior  court)  be 
restrained  by  prohibition.  In  the  present  case  the 
limitB  of  the  jurisdiction  appeared,  I  repeat,  on  the 
laoe  of  the  statute,  and  the  fact  of  the  excess  appeared 


on  the  face  of  the  amended  award  which  the  court  was 
asked  to  enforce. 

1  am,  therefore,  of  opinion  that  the  appellant  is  not 
precluded  from  relying  on  the  excess  of  jurisdiction  in 
the  county  court,  either  by  his  covenant  in  the  lease 
or  by  the  previous  proceedings  in  relation  to  the 
award. 

In  Jone8  v.  James,  which  was  cited  on  behalf  of  the 
respondent,  it  is  to  be  observed  that  it  was  doubtful 
whether  the  court  had  exceeded  its  jurisdiction,  and 
Erie,  J.,  seems  to  have  treated  the  matter  as  an 
irregularity  in  practice  which  might  be  cured  by  the 
defendant's  waiver.  And  the  case  of  Mouflet  v.  Wash- 
bum  seems  to  have  been  a  case  of  the  same  character. 
In  Jones  v.  Owen,  6  Dow.  &  L.  669,  which  was  in  the 
matter  of  proceedings  in  a  county  court,  it  was 
contended  that  the  attorney  for  the  defendant  had  not 
objected  to  the  jurisdiction;  but  Patteson,  J.,  said 
that  *'  there  was  a  total  want  of  jurisdiction  which  no 
assent  could  cure." 

l%e  summons  asks  for  a  prohibition  against  the 
county  court  judge  enforcing  the  whole  award ;  but 
at  the  bar  the  kamed  counsel  for  the  appellant 
limited  the  prohibition  asked  for,  to  so  much  of  the 
award  as  d^t  with  matters  outside  the  Agricultural 
Holdings  Act. 

Although  I  think  that  the  appellant  is  not  precluded 
from  asking  for  a  prohibition,  yet  he  is  domg  so  in 
breach  of  ms  contract,  and  I  thmk  there  should  be  no 
costs  in  the  court  bdow ;  but  the  appellent  should 
have  the  costs  of  Ihe  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Bowdiffes  &  Co,,  for 
Trevor  Davies,  Sherborne. 

Solicitors  for  the  respondent,  Field,  Roecoe  &  Co, 
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From  Q.  B.  Div. 
(Lord  Esher, 
Lopes  and  Kay, 

Stnoe  v.  Syngb.  (a.) 

Husband  and  wife—Contract — Will — Promise  to  leave 
property  by  will  —  Inducernent  to  marriage — Con- 
veyance to  third  party '^Breach — Bight  to  sue  for 
damages* 

A  husband,  prior  to  his  marriage  with  his  vnfe,  made 
a  promise  in  writing  that,  if  she  would  marry  him^  he 
would  leave  her  certain  real  property  for  her  life^  and 
she  married  him  on  the  faith  of  that  promise.  After 
the  marriage  the  husband  conveyed  the  property  to  third 
parties. 

In  an  action  for  damages  by  tlie  wife  against  the  hus- 
band. 

Held,  that  there  vms  a  bividing  contract  on  the  part  of 
the  husband  to  leave  the  property  to  his  wife  for  life,  and 
that  she  was  entitled  to  treat  the  conveyance  as  a  breach 
of  that  contract,  and  to  at  once  sue  him  for  darnages. 

Appeal  from  a  judgment  of  Mathew,  J.,  on  further 
consideration. 

The  action  was  brought  by  Lady  Synge  against 
her  husband,  Sir  Bobert  Synge.  The  plaintiff  alleged 
that,  prior  to  her  marriage  with  the  d^endant,  and 
in  contemplation  and  in  consideration  thereof,  the 
defendant  represented  to,  and  agreed  with,  her  that, 
if  she  woula  marry  hun,  he  would  by  Ids  will  leave 
to  her  for  her  lifetime  a  house  and  land,  known  as 
Ardfield,  at  Paignton,  in  the  county  of  Devon. 
Beljring  on  the  said  representation  and  agreement, 

(a.)  Beported  by  F.  G.  Buceeb,  Esq.,  Barrister-at* 
Law. 
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and  in  oonsideration  thereof,  the  plaintiff  married  the 
defendant  on  the  5th  of  January,  1884;  and  they 
lived  together  till  July,  1892.  The  plaintiff  alleged 
that  since  July,  1892,  the  defendant,  in  breach  of  his 
agreement  and  contrary  to  his  representation  afore- 
said, had  settled  and  conveyed  his  whole  estate  and 
interest  in  Ardfield  on  and  to  his  two  daughters  by  a 
former  marria^,  and  had  thereby  incapacitated  hun- 
self  from  keepmg  his  said  promise  and  maJdng  good 
his  said  representation  to  the  pl^tiff.  l%e  plaintiff 
claimed,  inier  aliay  damages  m>m  the  defenoant  for 
having  so  incapacitated  lumself . 

The  promise  and  representation  on  which  the 
plaintiff  relied  were  contained  in  a  letter  written  by 
the  defendant  to  the  plaintiff  on  l^e  24th  of 
December,  1883,  whic^  is  set  out  in  the  judgment  of 
the  court.  The  plaintiff  alleged  and  produced 
evidence  to  show  that  she  treated  this  letter  as  con- 
taining a  binding  promise. 

On  the  4th  of  January,  1884^  a  marriage  settle- 
ment was  executed ;  this,  however,  did  notdeal  with 
Ardfield  or  any  property  belonging  to  the  defendant, 
but  with  the  plaintiff's  prop^ty  only.  After  the 
marriage  the  defendant  made  a  will.  It  was  alleged 
on  the  part  of  the  plaintiff  that  this  will  purported 
to  ffive  her  a  life  estate  in  Ardfield,  in  accordance 
with  the  terms  of  the  letter  of  the  24th  of  December, 
1883.^  On  the  part  of  the  defendant  it  was  alleged 
that  it  gave  her  an  estate  only  during  widowhood. 
This  will  was  not  produced,  having  apparently  been 
destroyed  in  1890,  when  the  defendant  revoked  it  by 
making  another  will.  In  1892  the  defendant  made  a 
third  will.  On  the  29th  of  September,  1892,  the 
defendant,  by  deed  of  gift,  conveyed  Ardfidd  to  his 
two  daughters. 

The  action  was  tried  before  Mathew,  J.,  without  a 
jury,  at  Bristol  Assizes.  The  learned  judge,  after 
reserving  the  case  for  further  consideration,  held  that 
there  was  no  binding  contract  on  tiie  part  of  the 
defendant  to  make  a  will  leaving  Ar&eld  to  the 
plaintiff  for  her  life,  and  ordered  ju<^g;ment  to  be 
entered  for  the  defendant. 

The  plaintiff  appealed. 

Bucknill,  Q,C.,  and  BlaJee  Odgersy  QJJ,,  for  the 
plaintiff. 

Bernard  Coleridge,  Q.C.,  and  W.  Hcmland  Boherts, 
for  the  defendant. 

The  following  cases  were  cited : — Hammersley  v.  De 
Biel,  12  CI.  &  F.  45 ;  Ooilmere  v.  BaUiaon,  1  Vem. 
48  ;  Needham  v.  Kirkman,  3  B.  &  Aid.  531 ;  Maddison 
V.  Alderson,  31  W.  R.  820,  8  App.  Cas.  467 ;  In  re 
Parkin,  41  W.  R.  120,  [1892]  3  Oh.  510;  8hoH  v. 
Stone,  8  a  B.  358;  Lovelock  r.  Franklyn,  8  Q.  B. 
371 ;  Ford  v.  Tiley,  6  B.  &  C.  325 ;  Hocheter  y.Dela 
Tour,  1  W.  B.  469,  2  E.  &  B.  678 ;  Frost  v.  Knight, 
20  W.  R.  471,  L.  R.  7  Ex.  Ill;  Edgington  v.  FOz- 
maurice,  33  W.  R.  911,  29  Ch.  D.  459. 

Cur.  adv.  vuU. 

Jan.  17. — The  judgment  of  the  Cottbt  TLord  Esheb, 
M.R.,  LoPEfl  and  Kay,  L.  JJ.)  was  read  by 

Kat,  L.  J. — ^The  questions  which  arise  in  this  case 
are  these :  (1)  Was  there  a  binding  contract  P  (2)  Was 
it  such  a  contract  as  could  be  enforced  in  equity,  or 
was  there  a  remedy  in  damages  for  the  breach  of  it  ? 
(3)  Has  the  time  arrived  at  which  such  remedy  can  be 
asserted?  (4)  If  the  remedy  be  by  way  of  cfamages, 
what  amount  of  damages  should  be  given  P  The 
action  was  tried  by  a  judge  without  a  jury,  so  that  aU 

Questions,  both  of  fact  analaw,  are  open  on  this  appeal, 
t  will  be  convenient  to  consider  the  questions  m  the 
order  in  which  th^  are  stated.  The  alleged  contract 
is  contained  in  a  letter  of  December  24,  1883,  by  Sir  1 


R.  Sjm^  to  a  lady  whom  he  was  desirofua  to  manr, 
and  IS  in  these  words : — '*  Tou,  my  love,  thorou^y 
understand  the  terms  (and  I  dare  say  have  told  Mr. 
Woodruff)  on  which  we  are  to  put  a  stop  to  all  thii 
bother  by  becoming  one  another,  which  are  that  I 
leave  house  and  land  to  you  for  your  lifetime ;  but, 
YOU  being  otherwise  provided  for  in  the  tin  hue,! 
leave  what  I  have  to  the  girls.  Ton  know,  my  dariing, 
most  of  my  income  dies  with  me.  Ton  would  1iat« 
enough  (at  least,  I  suppose  so)  to  keep  the  pot  boil- 
ing, whilst  they  would  have  nothing.  I  nope,  mj 
darling,  you  see  the  thing  as  I  mean  it.  Tou  know 
or  ou^t  to  know  it  is  not  your  tin  (for  I  don't  kunr 
or  care  what  it  is\  but  yourself  I  want.  True,  it  is 
possible,  but  highly  improbable,  that  I  mi^t  come  in 
tor  the  tide,  and  should  be  much  better  <m.  Should 
such  a  thing  happen,  we  could  see  what  I  ought  lod 
would  do  for  you."  It  is  not  necessary  to  quote mon 
of  the  letter.  There  seems  to  be  no  doubt  that  tbe 
house  and  land  referred  to  were  the  house  and  a  nuU 
piece  of  land  at  Ardfield,  in  Devonshire,  worth,  it  ii 
said,  about  £60  or  £70  a  year,  in  which  the  def»daat 
was  then  residing  with  two  daughters  by  a  fomer 
marriage.  The  defendant  was  not  then  &  Bobst 
Synge;  he  succeeded  to  the  title  afterwards.  The 
lady  who  is  the  plaintiff  had  some  property  of  her 
own,  of  which  'Nut.  Woodruff  was  trastee.  Be  wag 
not  a  solicitor.  The  construction  of  the  letter  is  plain. 
It  is  a  statement  of  the  *'  terms  **  as  to  propei^  oa 
which  the  defendant  proposed  to  marry  the  bdy. 
The  marriage  took  place  on  the  5th  of  January,  1884, 
ten  days  after  the  date  of  the  letter.  But  it  is  azgoed 
that  the  plaintiff  did  not  understand  it  to  be  a  land- 
ing promise,  and  did  not  so  treat  it.  It  appeals  fros 
her  cross-examination  that  she  answered  tne  letter; 
she  added  "  but  have  no  copy  only  from  memoc^." 
That  seems  to  intimate  that  she  had  some  recoUedioa 
of  the  terms  of  her  answer.  But  she  was  not  aifeed 
what  those  terms  were  by  counsel  on  either  wAt,  nor 
was  the  letter  produced.  The  lady  was  staying  w^ 
Mr.  Woodruff  when  she  received  the  letter  from  hs 
intended  husband,  and  she  showed  it  to  Mr.  Waod- 
ruff.  *  She  kept  the  letter,  and  says  in  her  eritooe 
that  she  thought  it  a  binding  agreement.  Mr.  Wood* 
ruff  says  that  he  advised  her  te  have  her  own  propoty 
formally  settled  upon  her,  and  that  upon  seeing  the 
letter  he  explained  to  her  that  **  it  was  a  fair  promai 
of  the  house  or  the  use  of  the  house  during  her  file." 
And  he  continues : — '*  I  considered  it  canstitQied  i 

§ood  contract,  and  I  advised  her  that  it  oug^  to  tab 
le  form  of  a  deed,  as,  although  he  might  loakBhiB 
will,  he  eould  revoke  it;  and  her  reply  waa  that  te 
was  such  a  good,  religious  man  he  ^^nild  never  go 
back  from  his  promise.  Whenever  I  pressed  sy 
view,  that  was  always  her  answer— she  wished  to  i^ 
upon  his  promise."  He  further  says  that  he  adtiied 
her  to  keep  the  letter  and  to  have  it  stamped ;  to  ths 
she  made  no  special  reply.  This  witness  was  not 
cross-examined. 

A  settiement  of  the  lady's  property  was  made.  It 
is  dated  the  4th  of  January,  1884,  and  was  executed 
by  both  the  plaintiff  and  defendant.  It  gives  no 
benefit  whatever  to  the  defendant,  nor  does  it  affod 
any  of  his  property.  Except  the  letter  in  q^seitiofi 
he  made  no  settlement  upon  the  lady.  The  maitia^ 
having  taken  place  on  the  5th  of  January,  about  tbe 
end  of  February  the  plaintiff  and  defendant  w«S 
to  Arcachon  for  the  sake  of  one  of  his  daoghten  vhe 
was  out  of  health.  When  there  he  ma2U  a  wiS. 
which  has  since  been  destroyed.  By  tliat  will  he 
certainly  gave  to  his  wife  an  interest  in  Ardfidd  ailv 
his  death,  and  he  communicated  the  i»/ct  to  her.  B 
was  suggested  in  cross-exanuning  her  that  it  was  ooi 
for  herlif e,  but  during  widowhood  only ;  and  ik 
said,  in  answer  to  a  furtiier  question,  tlii^  it  didacft 
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ooeor  to  ber  to  tell  him  that  this  was  not 
to  the  letter.    It  is  argued  from  tibis  that  she  oonli 
not  hare  oonsidered  the  letter  bincUng.    Bat»  on  the 
other  hand,  in  his  answer  to  intenogiSories,  and  also 
in  ft  letter  dated  Maroh  12,  1892,  to  his  solioitor,  8ir 
B.  Synge  says  it  was  left  to  her  for  life,  and  he  does 
not  mention  the  limitation  of  widowhood ;  and  one 
of  his  daiiffhters,  Mrs.  Gilbert,  says  that  he  told 
her  he  had  left  Ardfield  to  his  wife  for  life.     An 
undated  letter  is  produced  from  one  of  his  daughters 
to  Sir  B.  Synge  suggesting  that  he  should  leave 
iidfield  to  Lady  Synge  for  her  life ;  and  this  daugh- 
ter, b  her  eridence,  states  that  she  made  that  sug- 
gestion knowing  nothing  of  the  letter  of  DeoemMr 
24, 1883.    Sir  B.  Synge  says  in  his  evidence  that  he 
had  forgotten  this   letter,    and   intended   to   leave 
AidMd  to  his  daughters  by  the  wiU  of  1884,  but 
they  sngffested  he  £ould  leave  it  to  his  wife.    Un- 
h^IttlydiflBension  arose,  and  Sir  B.  Synee  destroyed 
the  will  of  1884,  and  made  other  wills;    and  on 
September  29,  1892,  he  by  deed  conveyed  this  pro- 
perty to  his  daughters,  having,  as  he  says,  totelly 
tofgotten  the   letter  of   December  24,   1883.     The 
letzned    judge  who   decided   this   case    has    held 
that  the  letter  was   not  treated  by  the  lady   as 
a  contract,  although  by  the  advice  of  Mr.  Wood- 
roff  she  preserved  it,  because  she  did  not  adopt 
his  recommendation  to  have  the  terms  carried  out 
by  deed  nor  to  have  the  letter  stamped.    He  con- 
sideri  the  result  of  the  evidence  of  what   i>a88ed 
between  her  and  Mr.  Woodruff  to  be  that  the  lady 
"  miderstood  there  had  been  no  contract  upon  the  sub- 
ject, find  that  she  had  only  had  an  expression  of  the 
nitenfion  of  her  future  husband.     Sue  declines  to 
hsve  any  discussion  on  the  subject,  she  declines  to 
have  it  stamped,  and  she  says  she  is  perfectly  willing 
to  r^  unon  the  intention  expressed  in  that  letter 
hecaose  ahe  considers  Sir  B.  Synge,  her  intended 
hnaband,  a  religious  man  and  a  man  of  honour  and 
would  keep  his  word.''    But  what  does  that  amount 
to?   She  had  a  wiitteu  proposal  of  terms  before  the 
ffianiaffe  from  her  intendea  husband  as  to  the  pro- 
won  he  would   make  for  her.     She   dedined  to 
atipolate  for  a  formal  deed,  which  would  have  been  an 
alteration  of  the  terms,  because  she  believed  he  would 
keep  his  word  and  leave  it  to  her  by  his  will,  and  in 
that  belief  she  married  him  and  carefully  preserved 
the  letter.  Although  we  have  not  her  letter  in  answer, 
the  inference  that  she  accepted  the  terms  and  married 
on  the  &ttth  of  the  promise  in  writing  seems  to  us 
irresistible.      We    cannot,   with   deference   to   the 
learned  judge,  agree  in  his  view  that  she  trelited  the 
letter  as  a  mere  statement  of  intention  bv  which  the 
intoided  husband  was  not  to  be  bound.    The  law 
relating  to  proposals  of  this  kind  before  marriage  was 
thus  slated  oyliord  Lyndhurst,  L.C.,  in  Hammersley 
V.  De  Bid : — "  The  principle  of  law,  or  at  least  of 
eqoity,  is  this— that  S  a  party  holds  out  inducements 
to  another  to  oelebrate  a  marriage,  and  holds  them 
out  deliberate^  and  plainly,  and  the  other  party 
consents  and  celebrates  the  marriage  in  consequence 
of  them,  if  he  had  good  reason  to  expect  that  it  was 
intended  that  he  should  have  the  benefit  of  the  pro- 
posal which  was  so  held  out,  a  court  of  equil^  wiU 
take  care  that  he  is  not  disappointed  and  will  give 
effact  to  the  proposal."    We  are  of  opinion  that  the 
proposal  of  tenns  in  this  case  was  ma^  as  an  induce- 
ment to  Hie  ladjr  to  marry,  that  she  consented  to  the 
terms  and  married  the  defendant  on  the  faith  that  he 
would  keep  his  word,  and  that  accordingly  there  was 
I  bmdxng  oontraot  on  the  defendant's  pe^  to  leave  to 
us  iriie  the  house  and  land   at   Ardfield  for  her 
ife. 

Then,  seoondl^,  what  is  the  remedy  f    Marriage  is 
i  valoable  ooniideEAtion  for  such  a  contract  of  the 


hi^est  order,  and  when,  as  here,  the  contract  is  in 
writing,  so  that  there  is  no  question  upon  the  Statute 
of  Frauds,  in  the  language  already  quoted,  a  court  of 
equity  will  take  care  that  the  party  who  marries  on 
the  faith  of  such  a  proposal  is  not  disappointed,  and 
will  give  effect  to  the  proposaL 

In  ffammeraky  v.  De  Bid  the  proposal  was  made  on 
behalf  of  the  intended  wife's  father  by  his  authority, 
and  was  reduced  into  writing,  and  was  to  the  effect 
that  the  father  would  pay  down  £10,000  to  be  settled 
on  the  intended  husband  and  wife  and  their  children, 
the  husband  to  secure  a  jointure  of  £500  a  year  to 
the  wife  if  she  survived  him,  and  then  followed  the 
provision  on  which  the  question  arose,  bv  which  the 
father  "  {nroposes  for  the  present  to  allow  his  daughter 
£200  per  annum  for  her  private  use  .  .  .  and 
also  intends  to  leave  a  further  sum  of  £10,000  in  his 
will  to  Miss  Thomson  to  be  settled  on  her  and  her 
children."  After  the  father's  death  without  having 
made  Ihe  promised  provision  by  will,  the  only  child 
of  the  marriage — ^his  mother  having  died  before  her 
father — ^instil^ted  a  suit  in  equity  against  his  grand- 
father's executors  to  recover  £10,000  out  of  his  assets. 
Lord  Langdale,  M.B.,  held  that  by  acc^tuice  the 
proposal  had  *'  ripened  into  an  agreement,''  and  that 
the  plaintiff  was  entitled  to  the  relief  he  prayed — ».e., 
to  the  sum  of  £10,000,  with  interest  at  four  per  cent, 
from  the  end  of  one  year  after  the  father's  aeath  on 
the  footing  of  a  legacy.  Lord  Cottenham,  L.G., 
affirmed  tms  decision,  saying  this :  '*  I  propose  first 
to  consider  whether  there  was  any  such  agreemen 
previous  to  the  marriage  of  the  pUuntiff's  father  and 
mother  as  was  binding  on  the  late  Mr.  Thomson  to 

S've  an  additional  £10,000  as  the  portion  of  his 
kughter.  If  it  be  supposed  to  be  necessary  f  oar  thk 
purpose  to  find  a  contract  such  as  usuaUy  acoom-* 
panics  transactions  of  importance  in  the  pecuniary 
affeurs  of  mankind,  there  may  not  be  found  in  the 
memorandum  or  in  the  other  evidence  in  the  cause 
proof  of  any  such  contract,  and  this  mav  have  led  to 
the  defence  set  up  by  the  defendants ;  but  when  the 
authorities  on  this  subject  are  attended  to,  it  will  be 
found  that  no  such  formal  contract  is  required*" 
This  was  affirmed  in  the  House  of  Lords  1^  Lord 
Lyndhurst,  L.C.,  Lord  Brougham,  and  Lord  Gamp- 
bell,  without  calling  upon  the  respondents.  We 
have  examined  the  case  dosely,  because  it  is  of 
the  highest  authority,  not  merely  as  a  judgment 
of  theHouse  of  Lords,  but  as  it  was  decided  by  some 
of  the  best  equity  lawyers  of  that  time.  Lord  St. 
Leonards  has  criticized  the  decision  on  the  ground 
that  the  memorandum  in  that  case  xDifht  have  been 
construed  as  a  mere  expression  of  an  mtention,  not 
as  a  definite  proposal  which  could  by  acceptance 
ripen  into  a  contract :  see  Sugden,  Law  of  Properhr, 

S.  53.      But  he  does  not  intimate  a  doubt  that  the 
edsion  was  ri^ht  if  the  proposal  was  not  merely  of 
an  intention  which  might  be  changed. 

Therefore,  a  definite  proposal  in  writing,  so  as  to 
satisfy  the  Statute  of  Frauds  to  leave  property  by 
will  made  to  induce  a  marriage  and  accepted,  and 
the  marriage  made  on  the  ^th  of  it,  will  be  enforced 
in  equi^.  Then  what  is  the  remedy  where  the  pro- 
pose relates  to  a  defined  piece  of  real  property  P  We 
nave  no  doubt  of  the  power  of  the  court  to  decree  a  con- 
veyance of  that  prop^*ty  after  the  death  of  the  person 
making  the  proposal  against  all  who  claim  under  him 
as  volunteers. 

It  is  argued  that  courts  of  equity  cannot  compel 
a  man  to  make  a  will.  But  neither  can  they  compel 
him  to  execute  a  deed.  They,  however,  can  decree 
the  heir  or  devisee,  after  the  death  of  the  husband, 
in  such  a  case  as  the  present,  to  oonv^  the  land 
to  the  widow  for  life,  and  under  tne  Trustee 
Acts   can  make   a  vesting   order,    or   direct  that 
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someone  shall  convev  for  the  heir  or  devisee  if 
he  refuses.  And  under  the  circumstances  of  this 
case  the  court  has  power  to  make  a  declaration  of 
the  lady's  right.  But  counsel  do  not  press  for  such 
relief  or  ask  for  a  declaration  to  bind  the  house 
and  land.  The  relief  they  ask  is  damages  for 
breach  of  contract.  It  seems  to  be  prov^  that 
the  grantees  of  the  propertv  under  the  deeds  exe- 
cuted by  Sir  B.  Synge  took  without  notice  of  the 
letter.  They  acquired,  as  we  understand,  the  legal 
estate  by  the  grant.  If  there  was  any  valuable  con- 
sideration moving  from  them,  no  relief  in  the  nature 
of '  specific  penormance  could  be  given  against 
them,  and  it  is  suggested  that,  the  propertv  oeing 
partly  leasehold,  according  to  the  decision  m  Price 
V.  Jenkins,  6  Ch.  D.  619,  26  W.  E.  Dig.  253, 
there  was  such  valuable  consideration.  It  is  not 
necessary  to  examine  this  argument,  as  counsel 
elect  to  ask  for  damages  only.  Sir  B.  Synse  has 
all  his  lifetime  to  perform  this  contract,  but  in 
order  to  perform  it  he  must  in  his  lifetime  make  a 
disposition  in  favour  of  Lady  Synge..  If  he  died 
without  having  done  so  he  would  have  broken  his  con- 
tract. The  breach  would  be  the  omitting  in  his  life- 
time to  make  such  a  disposition.  True,  it  would  only 
take  effect  on  his  deaui,  but  the  breach  must  take 

Slace  in  his  lifetime.  As  by  the  conveyance  to  his 
aughters  he  put  it  absolutely  out  of  his  power  to 
perform  this  contract.  Lady  Synge,  according  to  the 
well-known  decisions  in  Eocheter  y.  De  la  Tour  and 
Froat  V.  Knight,  has  a  right  to  treat  that  conveyance 
as  an  absolute  breach  of  contract,  and  to  sue  at  once 
for  damages ;  and  as  this  court  has  both  legal  and 
equitable  lunsdiction,  we  are  of  opinion  that  such 
rdief  should  be  granted.  We  have  not  before  us  the 
materialB  for  assessing  such  damages.  The  amount 
must  depend  on  the  value  of  the  possible  life  estate 
which  ikdy  Synge  would  be  entitled  to  if  she  sur- 
vived her  husband.  Their  comparative  ages  would, 
of  course,  be  a  chief  factor  in  such  a  ^culation. 
There  must  be  an  inquiry  as  to  the  proper  amount  of 
damages.  Sir  B.  Synge  must  pay  the  costs  of  the 
aotion  here  and  in  the  court  below. 

Appeal  (dhwed. 

Solicitors  for  the  plaintiff,  Torr,  Janeuxtys,  Gribhle, 
&  Oddie,  for  EasUey,  Jarman,  &  Eaatley,  Torquay. 

Solicitors  for  the  defendant,  Wood,  Bigg,  &  Nash, 
for  Kitaons,  Mackenzie,  &  Hext,  Torquay. 


W9lb  <2tourt  of  Swiitt. 

Davis  v.  Davis,  (o.) 

Partnership— SJtare  of  profits  of  business — Co-ownership 
of  real  estate — Partnership  Ad,  1890,  «.  1,  sub-section 
I;  s,  2,  sub-sections  1,  3;  s,  20,  sub-section  3. 

A  teitaior  gave  his  residuary  estate,  consisting  (inter 
alia)  of  three  freehold  houses  and  the  goodunll  and  plant 
of  his  business,  to  his  two  sons  equally.  The  two  sons 
continued  to  carry  on  the  business  on  two  of  the  freehM 
premises  until  the  death  of  one  of  them.  There  were  no 
articles  of  partnership  between  them,  nor  any  agreement 
for  a  partnerships  No  accounts  were  kept  between  them, 
but  every  week  each  drew  an  equal  sum  from  the  business. 
They  mortgaged  all  the  freehold  premises,  and  spent  the 

(a.)  Beported  by  C.  F.  Dukcan,  Esq.,  Barrister-at- 
Law. 


money  in  the  business,  and  in  adding  to  the  tujo  prmim 
on  which  the  business  was  carried  on,  a  part  of  ihc 
third. 

Held,  thai  there  was  a  partnership  in  the  business,  bid 
tJiai  there  was  not  a  partnership  in  any  of  the  freehaU 
premises. 

Special  case  stated  in  an  action. 

E.  Davis,  who  died  on  the  9th  of  January,  18S9, 
by  his  will,  dated  the  12th  of  February,  1887,  gave, 
devised  and  bequeathed  all  the  rest  and  residue  of  hu 
estate  and  effects,  whatsoever  and  wheresoever,  unto 
his  two  sons,  G.  Davis  (the  plaintiff)  and  C.  F.  Davii, 
in  equal  shares  as  tenants  in  common. 

The  residuary  estates  comprised,  inter  alia :  (I)  Two 
freehold  houses,  Nos.  62  and  64,  Sumner-rtreet, 
Southwark ;  (2)  One  freehold  house.  No.  60,  Soxnna- 
street,  let  to  a  yearly  tenant;  (3)  The  goodwill, 
stock-in-trade,  and  plant  of  the  testator's  bosineK  of 
a  fan  manufacturer  carried  on  on  the  premises  Kos. 
62  and  64,  Sumner-street.  The  business  had  been 
carried  on  by  the  testator  on  the  above  premiMe  sinoe 
he  had  acqmred  them  fourteen  years  before  his  defttL 
Previously  to  acquiring  them  he  carried  <m  the 
business  either  in  partnership  or  alone  elsewfasn  in 
Sumner-street,  but  always  under  the  style  of  **  Lloyd 
&  Davis."  There  was  no  special  advantage  in  cun- 
ing  on  the  business  at  Nos.  62  and  64.  From  ue 
death  of  the  testator  until  the  death  of  C.  F.  D»vb 
iatestate  in  January,  1892,  the  plaintiff  and  C  F. 
Davis  carried  on  the  business  for  their  own  beodU 
under  the  style  of  *'  Uoyd  &  Davis,*'  and  on  tfe 
same  premises,  which  were  advantageous  in  keqmg 
the  connection  together.  There  were  no  artidas  d 
partnership  between  them,  nor  was  any  agreemoit  for 
a  partnership  come  to,  nor  was  a  partnership  evermeB- 
tioned  between  them.  No  accounts  as  between  thee 
were  ever  kept,  nor  was  any  balance-sheet  or  annsal 
account  as  to  the  business  prepared,  but  eveiy  we^ 
and  occasionally  of  tener,  each  of  them  drew  from  ths 
business  and  retained  for  his  own  use  £3  or  morei 
each  one  drawing  and  retaining  the  same  sum  i^ 
cisely  as  the  other,  and  save  as  aforesaid  no  dirii^ 
of  profits  or  other  moneys  was  made. 

In  October,  1889,  the  plaintiff  and  C.  F.  Ihn 
borrowed  a  sum  of  £300  on  mortgage  of  Ko.  6d, 
Sumner-street,  which  they  expended  iu  edaigii^ 
tiieir  workdiops  at  Nos.  62  and  64  by  taking  in,  *^ 
as  to  form  part  of  their  workshops,  a  died  in  rstf  o< 
and  forming  part  of  No.  60.  The  rent  of  the  teuBi 
of  No.  60  was  then  reduced  from  £30  to  £34  pff 
annum. 

In  September,  1891,  they  borrowed  a  further  on 
of  £300  on  an  equitable  mortgage  of  Nos.  62  and  ^ 
which  sum  was  used  in  the  business  mainly  in  bay- 
ing new  plant  and  machinery. 

No  entries  were  made  by  them  as  to  any  rent  cc 
otherwise  howsoever  in  respect  of  any  of  th»  fr*- 
hold  premises,  and  the  rent  of  No.  60  was  from  tzae 
to  time  as  received  divided  equally  between  th«BL 

The  special  case  asked : 

1.  Whether  any  partnership  existed  betweei  ^ 
plaintiff  and  C.  F.  Davis  in  respect  of  the  said  bos* 
nessP 

2.  If  there  was  such  a  partnership,  then  wk^<r 
the  freehold  premises  Nos.  62  and  64,  Sumnflr-«tre< 
and  so  much  of  the  premises  No.  60,  Somner-itze^ 
as  had  been  used  for  the  said  business  since  IS^^ ' 
any  part  thereof  or  interest  therein,  reapectzrt^ 
formed  part  of  the  assets  of  the  partnersh^)  r 

T,  L,  Wilkinson,  for  the  plaintiff,  thehdr-sife^^ 
G.  F.  Davis,  referred  to  BacUley  v.  ConMiidakd  Bvi* 
36  W.  R.  745,  38  Ch.  D.  238  ;  Waterer  v.  Wdtr^**-^. 
W.  B.  608,  L.  B.  16  Eq.  402 ;  Davies  v.  G^ma.  i^ 
W.  E.  16,  12  Ch.  D.  813 ;  Steward  y.  Blakewf.  I- ^ 
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Davis  v.  Dayis. 
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4  Ch.  App.  603,  17  W.  E.  Ch.  Dig.  117 ;  Wilson  v. 
Solkway,  41  W.  R.  684,  [1893]  2  Ch.  340;  and  the 
Partnership  Act,  1890,  w.  1,  2,  and  20. 

AshUm  CroeSy  for  the  defendants,  the  administratrix 
and  next  of  kin  of  C.  F.  Davis,  also  referred  to  the 
above  Act  and  cases. 

Dec  19.— NoBTH,  J.,  after  stating  the  facts  above 
8et  out,  said  that  it  was  dear  on  general  principles 
that  in  order  to  constiinte  a  partnership  there  must 
be  Bome  agreement  for  one,  and  that  there  were 
phiases  in  the  Partnership  Act  of  1890  tending  to 
the  nme  condlnsion,  but  that  the  statement  in  the 
■pedal  case  that  no  agreement  for  a  partnership  was 
ever  oome  to  meant  that  no  agreement  was  ever 
oome  to  nnless  the  facts  stated  in  the  special  case 
were  evidence  from  which  a  partnership  agreement 
oonld  be  impHed ;  and  continued: — 

It  "wiU  be  noticed  that  under  the  will  there  is  a 
devise  and  bequest  of  all  the  rest  and  residue  of  his 
estate,  whatsoever  and  wheresoever,  unto  his  two 
eons  in  equal  shares  as  tenants  in  common.  Besides 
other  property,  which  is  not  mentioned,  they  took 
uoB  business  as  tenants  in  common,  and  they  took 
these  three  houses  as  tenants  in  common  also.  At 
that  time  there  was  no  partnership  whatever  between 
them,  and  therefore  the  property  vested  in  them  as 
tenants  in  common.  That  is  not  a  partnership  in 
itoelf,  and  the  question  is  whether  anything  took 
place  afterwards  which  has  had  the  effect  of  con- 
Bbtnting  a  partnership. 

Now,  as  regards  the  business,  I  think  there  is  suffi- 
o^t  to  show  that  there  was  a  partnership.  In  the 
™  place,  looking  at  the  Partnership  Act  of  1890,  I 
snd  the  1st  section  provides :  ''  Partnership  is  the 
lotion  which  subsists  between  persons  carrying  on  a 
WBrneaa  in  common  with  a  view  to  profit.*'  Now 
that  exactly  describes  this  case.  I  do  not  say  that 
™  of  itsdf  is  conclusive,  but  it  comes  precisely 
within  tile  definition  given  there  as  to  what  a  part- 
narfiip  is,  and  the  case  admits  that  there  were  profits 
arnded,  because  this  £3  a  week,  or  whatever  it  was, 
Jtadi  was  taken  out  by  each,  as  aforesaid,  was  a 
Mtkai  of  profits,  although  the  case  states  ''and 
save  as  aforesaid  no  division  of  profits  or  other 
fflawys  was  ever  made."  Whether  that  was  entirely 
profit  or  not,  at  any  rate  it  is  dear  that  it  was  in 
port  a  division  of  profits. 

Then  we  come  to  section  2  of  the  Partnership  Act, 
1890,  and  sub-sections  1  and  3  seem  to  me  to  be  material, 
oob-iection  1  is  this:  "Joint  tenancy,  tenancy  in 
Qommon,  common  property,  or  part  ovniership  does 
^  of  itself  create  a  partnership  as  to  anythmg  so 
Wd  or  owned,  whether  the  tenants  or  ovmers  do  or 
donot  share  any  profits  made  by  the  use  thereof." 
^Mn  the  3rd  sub-section  is  material  as  bearing  upon 
u^  question  of  the  business,  because  the  conclusion  I 
have  come  to,  for  reasons  which  I  will  mention  pre- 
witly,  ia  that  there  was  a  partnership  as  regards  the 
bnmiess,  but  that  the  freehold  property  was  not 
bronffht  into  the  partnership. 

I  deal,  therefore,  first  of  all,  with  the  business 
oaelf ,  and  I  think  that,  although  there  was  no  express 
*P«nient  for  partnership,  and  no  partnership  was 
ev®  mentionea,  there  was  a  partnership  formed 
between  them,  as  evidenced  by  what  took  place. 

Now,  lookiiig  at  the  3rd  sub-section  of  section  2  of 
«e  Act,  what  I  find  is  this:  "The  receipt  by  a 
penan  of  a  share  of  the  profits  of  a  business  is  prima 
fycU  evidence  that  he  is  a  partner  in  the  business." 
Kow  that  is  exactiy  what  I  find  here.  Each  of  these 
Potions  did  receive  money  at  their  regular  drawings, 
to  some  extent  at  any  rate,  in  respect  of  the  pr^ts 
of  &e business.  Then  the  section  goes  on  to  say: 
*lmt  the  xecetpt  of  such  a  share,  or  of  a  payment 


contingent  on  or  varying  with  the  profits  of  a  busi- 
ness, does  not  of  itself  make  him  a  partner  in  the 
business."  The  result  is  that  we  have  a  statement  in 
the  Act  that  the  receipt  of  a  share  of  profits  is  primd 
faxie  evidence  of  a  partnership,  but  that  the  receipt 
of  such  a  share  does  not  of  itself  make  him  a  partner 
in  the  business.  Those  phrases  seem  to  me  a  httie  bit 
confiicting,  but  I  do  not  think  there  is  any  difficulty 
about  understanding  them,  because  they  were  ex- 
plained clearly  with  reference  to  precisely  this  state 
of  things  by  the  Court  of  Appeal  in  Badeky  v.  Con- 
solidated Bank  before  this  Act  was  passed.  It  is  quite 
true  that  that  case  was  decided  before  the  Partner- 
ship Act  of  1890  was  passed,  but  the  Act  seems  to 
me  to  be  precisely  carrying  out  the  state  of  things 
which  is  referred  to  in  that  case  [His  lordship  then 
read  from  tiie  judgment  of  Lindley,  L.J.,  in  38  Ch. 
D.,  at  p.  258,  from  the  words  '*  I  take  it  that  it  is 
quite  plain  now  "  to  *'  drawing  such  inferences  as  he 
thought  right  from  the  whole,"  and  continued : — ] 

Now,  adopting  that  rule  of  construction  which  was 
the  law  before  the  Act,  and  which  seems  to  me  to  be 
predsely  what  is  intended  by  this  section  of  the  Act, 
I  find  that  the  receipt  by  a  person  of  a  share  of  the 
profits  of  the  business  is  prima  facie  evidence  that  he 
is  a  partner,  and  if  the  matteor  stopped  there,  it  is 
evidence  upon  which  one  must  act ;  but  if  there  are 
a  number  of  other  circumstances  to  be  considered  at 
the  same  time,  they  ought  to  be  considered  fairly  to- 
gether, not  considering  that  there  is  a  partnership 
which  is  proved  unless  it  is  rebutted  bjr  something 
else,  but  taking  the  whole  state  of  the  cucumstanoes 
together,  and  not  attaching  any  undue  weight  to  any 
of  them,  either  the  first  or  the  other,  but  drawing  an 
inference  from  the  whole.  Now  in  the  present  case  I 
cannot  treat  the  receipt  of  a  share  of  the  profits  as 
primd  facie  evidence  of  a  partnership  if  there  are  other 
drcumstanoes  to  be  considered  side  by  side  with  that. 
But  I  do  not  find  there  are  any  other  drcumstanoes 
to  add  to  that  which  in  any  way  conflict  with  it. 
Therefore,  I  tlunk  that  this  section  of  the  Act  applies 
to  this  case,  and  that  the  receipt  of  profits  is  primS 
facie  evidence  of  a  partnership  in  the  business  from 
which  the  profits  were  derived.  But  in  the  present 
case  I  go  rather  further,  because  there  are  certain 
circumstances  here  which,  not  only  in  my  opinion  do 
not  tend  to  show  that  that  prirnd  fade  inference  is 
not  correct,  but,  so  far  as  they  indicate  anything,  are 
in  favour  of  that  view. 

Now,  first  of  all,  the  point  about  the  receipt  of 
profits  by  dravnng.  Each  partner  drew  precisely  the 
same  sum,  generuly  weekly,  but  sometaines  oftener 
than  once  a  week.  The  precise  sum  drawn  was 
usually  £3  each,  but  sometimes  it  was  more,  but  when 
the  one  draws  more  the  other  draws  more  also,  and 
from  those  £EM)ts  I  have  come  to  the  conclusion  that 
there  must  have  been  some  agreement  as  to  the  mode 
in  whidi  they  were  to  draw  out  the  monev.  It  is 
impossible  to  believe  that  the  necessities  of  these  two 
gentiemen  were  so  exactly  equal  that  each  wanted 
precisely  the  same  sum  per  week  that  the  other  had; 
therefore  I  come  to  the  conclusion  that  the  equality 
of  drawings  arose  from  some  a^eement  between 
them  that  the  drawing  should  be  m  this  way,  that  is 
to  say,  that  the  drawings  out  of  the  profits  diould  be 
exactly  equal,  and,  so  &  as  I  can  find,  the  surviving 
partner  does  not  furnish  the  parties  who  stated  the 
special  case  with  any  materials  going  in  any  way 
contrary  to  that  view. 

Then  there  is  another  thing  also  which  I  think  is 
not  to  be  ignored,  although  I  do  not  wish  to  attadi 
too  mudi  weight  to  it.  It  is  clear  in  this  case  (and  it 
was  not  disputed)  that  the  business  was  carried  on  by 
the  two  brothers  in  such  a  way  that  thev  would  be 
liable  as  partners  to  outsiders.     I  think  that  is  a 
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dioomstanoe  to  be  looked  at»  ihoogli,  of  oonzBe,  it 
does  not  follow  tiiat,  beottiue  two  penoiui  oany 
on  a  bosmees  in  tooh  a  way  ae  to  mace  themselTes 
liable  as  partnen  to  outsiders,  tbey  must  as  a  neoes- 
sarj  conseqnenoe  be  partners.  But  supposing  that 
one  of  tbe  two  held  out  to  the  oatside  world  that 
they  were  partners,  that  of  course  would  be  evidence 
upon  any  question  between  the  two  as  to  whether 
there  was  a  partnership  or  not.  His  statement  that 
they  were  partners  would  be  eridenoe  against  him  if 
he  afterwards  dirouted  with  the  other  thtft  there  was 
a  partnership.  The  case  that  I  have  put  is  where  a 
statement  is  made  m  words;  but  in  my  opinion  a 
statement  made  by  conduct  comes  to  precisely  the 
same  thins  if  one  arrives  at  the  conclusion,  from  their 
conduct,  that  they  held  themselves  out  to  the  world 
as  partners.  That  clearly  is  so  here,  and  I  think  it  is 
some  evidence.  I  do  not  wish  to  attach  too  much 
weight  to  it,  but  I  think,  in  the  absence  of  anything  to 
the  contrary,  the  fact  that  they  are  partners  to  some 
extent  is  some  evidence  of  their  being  partners 
altogether. 

Now  there  is  another  thing  also,  and  that  is,  that 
they  borrowed  money  upon  two  occasions,  which 
mone^  was  put  mainly,  at  any  rate,  into  the  business. 
Lookmg  at  the  statement  of  the  mortgages  contained 
in  the  n)ecial  case,  they  were  joint  mortgages  by  the 
two,  and  each  would  be  liable  for  the  money.  It  is 
not  that  each  mort^;aged  his  interest  for  the  mcm^, 
but  the  statement  is  that  the  plaintiff  and  Ghas.  F. 
Davis  borrowed  £300  on  the  first  occasion,  and  the 
statement  is  made  in  the  same  way  on  the  second 
occasion.  I  infer  from  that  that  they  were  joint 
mortgagors,  jointly  liable,  and  that  the  property  of 
each  was  chaigeable  for  the  whole.  It  isa  case  there- 
fore in  whidi  I  find  that  they  jointly  borrow  money 
for  which  they  are  jointly  liable,  and  that  they  put 
this  money  which  they  jointly  borrow  into  the 
business  n&ch  they  carry  on  together.  I  think  that 
is  an  indication  also  of  some  weight  that  a  partnership 
existed  between  them.  I  come,  therefore,  to  the 
conclusion,  upon  the  Act,  asristed  by  these  various 
points  which  I  have  mentioned  since  ref enrinff  to  the 
Act,  that  they  were  partners  as  regards  tiie  business 
itself. 

^  As  reg^ffds  the  land,  I  come  to  a  contrary  conclu- 
sion. It  is  not  the  law  that  partners  in  business,  being 
the  owners  of  the  land  where  the  business  is  carrieS 
on,  are  from  that  necessarily  partners  as  to  the  land. 
That  is  expressly  negatived  by  the  1st  sub-seetion  of 
section  2  of  the  Act,  and  thm  are  many  cases  older 
than  the  Act  to  the  same  effect  There  is  the  well- 
known  case  of  Fremont  v.  Catwhnd^  2  BSaig,  170, 
where  two  persons  who  horsed  a  coach  and  shared 
profits  were  held  not  to  be  partners  in  the  horses  by 
which  the  work  was  done.  Take  again  the  well- 
known  case  of  diips  owned  in  common.  Take  again 
the  case,  with  r^erenoe  to  the  land  itsdf ,  of  Steward 
T.  Blakeway,  where  persons  took  a  conveyance  of 
land  as  tenants  in  common  and  where  the  land  itself 
was  used  for  quarrying,  the  very  purpose  being  the 
oanying  on  the  quarrying  trade  mien  was  done  on 
the  premises.  That  in  itself  was  not  considered  suffi- 
cient to  make  them  partners  in  ^e  land.  In  fact, 
at  present  section  2,  sub-section  1,  of  the  Act  seems 
to  me  conclusive  on  the  point,  and  unless  tiiere 
is  something  else  to  be  brought  into  the  case  it  is 
dear  that  the  plaintiff  and  C.  F.  Davis  were  not 
partners  in  the  land.  The  land  was  in  them  as 
tenants  in  common,  each,  that  is  to  say,  being  the 
owner  of  an  undivided  moiety;  and  if ,  as  is  con- 
tended, they  became  partners  in  the  land  so  as  to 
make  the  land  partamhip  property,  the  question 
arises  when  it  became  so,  and  how  it  became  so» 
and  there  is  no  evideaee  that  at  any  subsequent  stage 


anyliiing  was  done  by  agreement  to  make  the  kad 


itself. 

In  addition  to  the  case  of  Steward  v.  BZoisaRHf  tiben 
is  the  case  of  Morris  v.  Barrett,  3  Y.  &  /.  38i 
which,  although  not  exactly  the  sane,  wai  in  n&e 
respects  not  unlike  this  case.  [His  lordibb  tin 
read  the  marginal  note  in  that  case,  aaa  en- 
tinned:—]  Thatcase  is  worth  noticing,  beosme  to 
the  partnenftiip  in  the  business  was  adimttai  «d 
although  they  were  partnets  lor  tweuty  ywnh 
carrying  on  the  business  and  the  business  was  ennd 
on  un£r  circumstances  singulariy  like  ihoM  ndv 
which  the  present  business  was  c«cried  on,  ]ret  it  vh 
held  that  did  not  constitute  any  partnenk^  m  ik 
land. 

Now,  on  the  other  hand,  there  are  certain  «» ii 
which  land  itself  has  been  considered  to  bebroig^ 
into  the  partnership  bythe  nature  of  the  piitDflnl^ 
business.  Waterer  v.  Waterermm  such  a  caw;  to 
two  persons  were  partners  in  business  at  wamj 
gardeners.  [His  lordship  then  read  from  tbe  jv^- 
ment  of  James,  L.J.,  in  L.  B.  15  Bq.,  at  p.  406,  bw 
'*Iamof  opinion  that  this  caseisgoveniedby"jo 
<< involved  m.  the  business,*'  and  from  "A  nnnsT 
gardener's  business"  to  <<remain  real  estate,'*  wi 
continiMd :— 1  Then  another  case  vnw  cited,  Dtm 
V.  Oamee,  where  the  business  carried  on  vti  ^ 
of  farmers.  [His  lordship  then  read  the  M- 
note  in  that  case,  and  oontmued: — "]  WithoitnM- 
hig  the  judgment  through,  I  mar  state  tkst  fts 
case  of  WattererY.  TToierer  was  cited,  anditeewitB 
me  that  the  case  proceeds  npcm  precisely  tte  wm 
principle.  In  the  course  of  his  judgment  BaD,  T.(l, 
referred  to  what  Lord  Eldcm  saad  in  Atpf^^*  ^^ 
worth,  7  Yes.  425,  and  what  James,  LJ.,  Hii  a 
the  case  of  Waterer  v.  Waterer,  and  said  thstkecoe- 
sidered  that  last*case  applicable. 

I  have  looked  out  a  good  many  other  oases  beHBf 
upon  this  question,  and  there  are  seteral  o4kr  a- 
stances  in  vAiioh  lands  have  been  heULtobe,  to« 
the  words  of  James,  L.J.,  "  involved  in  psrtan^ 
dealings,"  and  therefore  regarded  as  P^^tiimf 
property.  The  well-known  case  of  Da^  v.  i^ 
4  W.  B.  413,  3  Drew.  495,  was  one  of  thn.  »J 
two  persons  purchased  land  on  a  joint  ■|«is"tts 
with  their  joint  moneys  for  the  pni^oee  d  ^'■^ 
out  in  building  plots  and  reselling  it  a4  their  p» 
profit  or  loss,  and  there  it  was  held  the  lead  wis 
very  essence  of  the  thing  to  be  dealt  wi^  sad  te«- 
fore  it  was  converted.  . 

Then  thereis  a  case  of  J7ti2iof)  V.  fTutfon,  Ql  L."^- B* 
200, 38  W.  B.  Dig.  144,  where  a  solicitor  jsid  other  1^ 
sons  entered  into  a  similar  land  speculation.  ^I^*" 
a  good  deal  of  evidenoe  in  that  case,  and  tbe  wv^ 
took  was  tiiat  there  was  not  enou^  to  dwwftj 
not  partnership  property ;  but  the  Court  ol  Alf* 
held,  under  all  the  ciroumstances,  that  there  wii.» 
was  a  complicated  case,  and  it  is  not  wotttv** 
referring  to  the  drfmbinany  way,  bucttoAe^ 
ciple.  There  are  other  cases  whare  it  has  ^"^  *f 
tlu^  if  land  becomes  involved  in  partnenbip  dttSiP 
it  must  be  taken  to  be  partnership  property.      ^.^^ 

In  my  opinion  the  fact  that  the  two  home,  w^ 
according  to  the  special  case,  were  not  more  itted  w 
any  other  lands  for  the  purpose,  weie  used  fbr^F** 
pose  of  this  partnership  business,  does  not  b*^^ 
mvolved  in  the  partnership  dealings  in  socks*^ 
to  become  partnerdkiip  projperty.  As  ley;*  *} 
mortgages  which  were  made,  it  must  be  bone  is  ^ 
that  uiey  stand  on  exactly  the  same  lootiBg:  m^ 
on  property  which  was  used  for  the  paztaaoiV' 'J 
theoOierwas  on  a  piece  of  land  which  wis  sot «» 
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for  Mitnenhip  poiposes  at  all ;  therefore  I  do  not 

think  the  mortga^;eB  throw  an^  l^ht  upon  the  matter. 

Then  the  011I7  remaining  fact  is  uiat  during  the  oon- 

tmnance  of  the  partnership  between   the  -plaintiff 

and  C.  F.  Davis  they  nsed   part   of    No.   60  for 

parinenhip  purposes.      They   began    for   the  first 

time  to  use   part   of   No.    60,    Sumner-street  for 

partnenhip  purposes  in  Ootober,    1889,    and  they 

spent  aoine  mon^,  no  doubt,  in  adapting  it  to  the 

partnenhip  purposes,  and  that  money  was  the  joint 

money  of  the  two.    But  in  my  opinion  that  is  not 

enough  to  indicate  any  partnerahii)  in  the  land.    If 

the  money  tiiey  did  spend  imon  tms  additional  piece 

of  ]ud  had  been  spent  in  buying  it,  instead  of  im- 

peoTing  H,  it  is  dear  that  it  would  not  have  been 

partnenhip  property,  because  in  that  case  it  was  hit 

eaetly  by  the  words  of  the  3rd  sub-section  of  section 

20  of  the  Partnership  Act,  which  are  these :  **  Where 

co-owners  of  an  estate  or  interest  in  any  land,  not 

bong  itielf  partnership  property,  are  partners  as  to 

profits  made  by  the  use  of  that  land  or  estate,  and 

pnrchaae  other  land  or  estate  out  of  the  profits,  to  be 

used  in  like  manner,  the  land  or  estate  so  purchased 

bdoogs  to  them,  in  the  absence  of  an  agreement  to 

the  Qootnry,  not  as  partners,  but  as  co-owners  for 

^enmerespectiTe  estates  and  interests  as  are  held 

bf  them  in  the  land  or  estate  first  mentioned  at  the 

ute  of  the  purchase.'*    In  this  case  the  money  that 

lu  horrowel  was  not  applied  in  paying  for  the 

actional  piece  of  land  that  was  brought  into  the 

hosineae— if  it  had  been  it  would  have  been  exactly 

vithin  that  section— but  it  seems  to  me  so  like  it  that, 

althoQgh  not  literally  corered  by  the   section,  the 

nme  law  applies  to  it. 

Under  the  drcamstances  I  come  to  the  conclusion 
^t  there  was  a  partnership  in  the  business,  but  that 
there  was  not  a  partnership  in  any  of  the  houses  Nos. 
W,  82,  and  64,  Bumner-street. 
Solicitor  for  the  plaintiff,  J?.  Pearae, 
Solieitor  for  the  defendants,  A.  Hammond. 


&g^:j  No..  21;  Dec.  7. 

Satwdhm  V,  The   Suh  Lipb  Assttbancb  Co.  op 

Caitada.  (a.) 
Tnttfe  name — Company  incorporated  in  Canada^  Use 
ofiimHar  trade  name  in  England — Injunction. 

In  i/tine,  1893,  the  Sun  Life  Aemra/noe  Co,  of  Canada^ 
•iicft  wa»  duly  incorporated  in  Canaday  and  had  there 
^orrkd  on  huaineee  for  wme  years  under  that  name, 
y«rf  an  Qjfice  in  the  City  of  London,  The  Sun  Life 
^mmmee  Co.,  which  was  eetabHehed  in  1810  in  this 
«w*ryi  its  head  office  being  in  the  City,  thereupon 
*^»^^iced  procetdings  against  the  Ccmadian  company, 
Amoved  for  an  tr^nction  to  restrain  the  d^endant 
^f^f^pwy  from  carrying  on  in  the  United  Kingdom  the 
waett  of  a  life  assurance  company  under  the  name  of 
*^8un  Life  Assurance  Co,  of  Canada, 

Sdd,  that,  inasmuch  as  the  mere  user  hy  the  defend^ 
^  company  of  its  full  name  involved  no  misstatement 
V  fsd  and  vfos  not  a  fraudulent  user,  the  defendant 
<>i>piAy  uns  entdUed  to  use  in  this  country  ita  fuU 
f^fcrste  name,  but  that  the  right  did  not  extend  to  the 
«Ko/  the  name  of  "  The  Sun^'  or  "  The  Sun  Life** 
•Woirf  the  addition  of  the  words  "  of  Canada.** 

Motion. 

^  was  a  motion  by  the  Sun  life  Assurance  Go. 

(•-)  Bepoited  by  W.  A.  O.  Woods,  Esq.,  Barrister- 
at^^Law. 


by  their  statutory  oifloer  for  an  injunotkm  to  restram 
the  defendant  company  from  cairving  on  in  the 
United  Kingdom  the  business  of  a  life  assnranoe  com- 
pany under  the  name  of  **  The  Sun  life  Assurance  Co. 
of  danada,"  or  of  an^  other  name  of  which  the  word 
*  <  Sun  "  formed  a  distinctire  or  conspicuous  part  with- 
out clearly  distinguishing  the  same  from  the  name  of 
the  Sun  lofe  Assurance  Co.,  and  from  carrying  on  in 
the  United  Kingdom  sudi  business  as  aforesaid  in 
such  a  manner  as  to  be  calculated  to  represent  or 
lead  to  the  belief  that  the  defendant  company  was  the 
Sun  life  Assurance  Co.,  or  that  the  busmess  carried 
on  by  the  defendant  company  was  the  business  of  the 
saidsocie^. 

The  plaintiff  company  was  estabUshed  by  a  deed  of 
settlement  in  1810  as  a  life  assurance  society,  but  it 
was  now  regulated  by  an  Act  passed  in  1869.  Their 
head  office  was  in  Threadneedle-street,  and  they  had 
branches  in  London,  in  the  United  Khigdom,  and  in 
many  foreign  coimtries.  The  defendant  company, 
although  incorporated  in  1865  under  the  name  of  the 
Sun  Insurance  Co.  of  Montreal,  did  not  commence 
business  until  1871.  Shortiy  afterwards  they  changed 
.their  name  to  the  Sun  Mutual  life  Assurance  Co.  of 
Canada,  and  in  1882  they  assumed  their  present 
name.  Early  in  1893  the  plaintiff  company  learnt 
that  the  defendant  company  intended  to  open  an 
office  in  London,  and  a  correspondence  ensued,  with 
the  result  that  the  defendant  company  insisted 
upon  their  right  to  carry  on  business  in  this  ooimtry 
under  their  own  name,  and  in  June,  1893,  opened  an 
office  in  the  Poultry.  The  plaintiff  company  then 
brought  this  action,  and  moved  for  an  injunction  in 
the  terms  above  stated  until  the  trial  of  action. 

Hastings,  Q,C.,  MouUon,  Q,C,,  and  Sebastian,  for 
the  plaintiff  company. — ^Tbe  inevitable  consequence 
of  the  defendant  company's  action  will  be  that  it  wUl 
be  mistaken  for  tiie  plaintjff  company,  and  damage 
will  thereby  be  occasioned  to  the  plamtiff  compaay. 
It  is  not  necessary  to  prove  any  fraudulent  intention, 
but  the  defendant  company  ought  to  be  treated  by 
the  court  as  guilty  of  fraud,  and  so  ought  to  to 
restrained  by  injunction  from  continuing  to  use  the 
name  similar  to  the  plaintiff  company  after  the  result 
of  such  user  has  been  called  to  the  attention  of  the 
defendants.  We  rely  on  Hendrtks  v.  Montagu,  30 
W.  B.  168,  17  Ch.  D.  638.  We  aro  entitied  to  the 
injunction  for  which  we  ask,  or,  at  all  events,  for  an 
ini  unction  to  restrain  the  defendant  company  from 
referring  to  itself  as  **The  Sun*'  or  ''The  Sun 
life." 

Finlayt  Q,C,,  Buckley,  Q.C,  and  C.  B,  McLaren,  for 
the  defendant  company. — There  was  no  fraudident 
intention  on  the  yeat  of  the  defendant  company. 
Their  corporate  name  was  duly  conferred  upon  them 
by  the  Canadian  Legislature,  to  which  th^  also  owe 
their  creation,  and  in  the  absence  of  fraud  they  are 
entitied  to  use  that  name  notwithstanding  that  its 
similarity  to  the  name  of  the  plaintiff  company  may 
possibly  or  even  probably  cause  some  oonfnsi<m,  and 
occasionally  mislead  the  raUic.  The  case  is  within 
TurtonY.  TwrUm,  38  W.  B.  22,  42  Ch.  D.  128,  and 
the  plaintiff  company  are  not  entitled  to  an  injunc- 
tion. 

Hastings,  Q.C,  in  reply,  referred  to  BousiUon  v. 
Bousilhn,  28  W.  E.  623,  14  Ch.  D.  351. 

Stiblino,  J.,  after  stating  the  facts,  saidr^mie 
first  part  of  the  plaantiirs  motion  raises  the  question 
whether  the  defendant  company  is  entitied  to  carry 
on  the  business  of  a  life  asswance  company  under  the 
name  of  the  Sun  life  Assurance  Co.  of  Canada.  It 
was  not  alleged  that  the  defendant  company  had 
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acquired  the  name  of  the  Sun  Life  Assuranoe  Oo.  of 
C^mada  by  any  fraud  or  malpractice,  or  that  the 
directors  or  agents  of  the  defendant  company  had 
any  fraudulent  or  dishonest  intentions. 

It  was  said,  and  there  is  a  considerable  body  of 
evidence  which  goes  to  show,  that,  regard  being  had 
to  the  similarity  of  the  names  of  the  two  companies, 
it  is  probable,  or  morally  certain,  that  in  the  ordi- 
nary course  of  business  one  will  be  confounded  with 
the  other  to  the  great  detriment  of  the  old-established 
Knglish  company  represented  by  the  plaintiff;  and  it 
is  further  said  that  when  the  attention  of  the  defend- 
ant company  is  called  to  this  result,  that  company 
ought  to  be  treated  in  this  court  as  guilty  of  fraud  if  it 
perseveres  in  malring  use  of  the  name  in  this  country, 
and  ought  to  be  restrained  accordingly,  howeyer  inno- 
cent the  intentions  of  its  advisers  may  have  been  in  the 
first  instance.  Such  a  view  prevailed  in  the  case  of 
Hmdrika  v.  MonUtgu,  where  the  Court  of  Appeal,  at 
the  instance  of  the  TTniversal  Life  Assurance  Society, 
restrained  the  English  promoters  of  a  projected  new 
company  from  registermg  that  company  under  the 
name  of  the  Universe  ^e  Association,  and  from 
carrjring  on  buamess  under  that  name;  and  this 
decision  was  much  relied  on  by  the  plaintifTs  counsel. 

On  behalf  of  the  defendant  company  all  di^onest 
intention  was  entirely  repudiated  as  well  in  the  corre- 
spondence and  affidavits,  as  at  the  bar;  and  it  is 
said  that  the  Sun  Life  Assurance  Co.  of  Canada  is 
the  corporate  name  of  the  defendant  company  dulv 
oonferM  by  the  same  legislative  authority  which 
called  the  oarporstixm  itself  into  being ;  and  that  in 
the  absence  of  fraud  or  dishonesty  tiie  defendant 
company  is  entitied  to  use  this  name  even  although  it 
may  be  possible  or  even  probable  that  the  public  may 
be  occasionally  misled  by  the  similarity  of  names. 

In  support  of  this  contention  the  case  of  Turton  v. 
Turton  was  relied  on.  It  was  there  hdd  that  the 
plaintiflRfi,  who  carried  on  business  under  the  style  of 
Thomas  Turton  &  Sons,  were  not  entitied  to  restrain 
the  defendants,  a  partnership  firm  consisting  of  John 
Turton  and  his  two  sons,  from  carrying  on  a  business 
of  a  similar  nature  under  the  style  of  John  Turton 
&  Sons.  Neither  case  exactiy  covers  the  present. 
Each  case  is  an  application  of  the  law  laia  down 
in  Burgess  v.  Burgess  (3  De  G.  M.  &  G.  896),  in 
which  Turner,  L.J.,  said  (see  p.  904) : — **  No  man 
can  have  any  right  to  represent  his  goods  as  the 
goods  of  another  person,  but  in  applications  of  this 
kind  it  must  be  made  out  that  the  attendant  is  selling 
his  own  goods  as  the  goods  of  .another.  When  a 
person  is  selling  goods  under  a  particular  name  and 
another  person,  not  having  that  name,  is  using  it,  it 
may  be  presumed  that  he  so  uses  it  to  represent  the 
goods  sold  by  himself  as  the  goods  of  the  person 
whose  name  he  uses ;  but  where  the  defendant  sells 
goods  under  his  own  name  and  it  appears  that  the 
plaintiff  has  the  same  name,  it  does  not  follow  that 
the  defendant  is  selling  his  goods  as  the  soods  of  the 
plaintiff.  It  is  a  question  of  evidence  m  each  case 
whether  there  is  a  talse  representation  or  not."  The 
case  of  ffendriks  v.  Montagu  fell  within  the  first  of  the 
two  classes  with  which  Turner,  L.  J.'s  judgment  deals. 
That  this  was  so  appears  from  the  explanations  given 
^  Lord  Esher,  M.K.,  and  Cotton  and  Fry,  L.JJ.,  in 
Turton  v.  Turton,  which  is  an  example  of  the  second 
dass.  In  that  case  Lord  Esher  says  (42  Ch.  D. 
at  p.  136):— "Upon  principle  I  ^ould  say  it  is 
per^tiy  clear  that  if  all  that  a  man  does  is  to  cury 
on  the  same  business  and  to  state  that  he  is  carrying 
it  on — that  statement  being  the  simple  truth — and  he 
does  nothing  more  with  regard  to  the  respective 
names  he  is  doin^  no  wrong.  He  is  doing  what  he 
has  an  absolute  right  by  the  law  of  Engkmd  to  do, 
and  you  cannot  xestcain  a  man  from  doing  that  which 


he  has  an  absolute  ri^ht  by  the  law  of  Wngisnd  to 
do."  And  Cotton  azul  Fry,  L.JJ.,  express  themselfei 
to  the  same  effect.  Many  of  the  observations  of 
their  lordships  appear  to  me  to  apply  to  the  prwot 
case. 

This  is  not  the  case  of  the  creation  or  asnm^lin 
of  a  fancy  titie  by  a  new  company.  The  name  of 
**  The  Sun  life  Assurance  Co.  of  Canada  "  wis  oon- 
f  erred  on  the  defendant  company  by  the  legiilatin 
authority  to  which  it  owes  its  exiirtenoe  as  a  cocpon- 
tion,  and  has  been  for  eleven  years,  and  is,  tin 
corporate  name  of  the  defendant  company.  Ibt 
name  the  defendant  company  is  entitled  to  use  in 
deeds  and  other  personal  instruments ;  by  that  osme^ 
according  to  the  practice  of  Rnglish  law,  tin 
defendant  company  is  entitied  to  sue ;  by  that  nam 
it  is  being  sued  in  this  very  action.  l%e  user  d  that 
name  (provided  it  be  without  abbreviation,  addition, 
or  other  modification)  involves  no  misstatement  of 
facts ;  it  is  the  simple  truth  that  the  defendant  oon- 
pany  is  the  Sun  Life  Assurance  Co.  of  Canada;  s&i 
it  seems  to  me  that,  interference  with  the  use  of  tbt 
name  for  the  ordinary  purposes  of  the  buszness  wtidi 
the  defendant  company  was  incoxxK)rated  to  carry  on, 
is  open  to  the  same  objections  as  were  oonsidend  hj 
the  Court  of  Appeal  to  be  sufficient  to  prerest  titf 
grantmg  of  any  injunction  in  Turton  v.  TwUm.  I 
am,  therefore,  unable  to  make  any  order  on  thefint 
branch  of  the  motion,  so  far  as  it  seeks  to  restnin 
the  defendant  company  from  usinff  the  name,  "Tbe 
Sun  Life  Assurance  Co.  of  Canada.^* 

The  second  branch  sedcs  to  restrain  the  defendist 
company  from  carrying  on  in  the  United  Sngdon 
the  business  of  a  life  assurance  company  under  say 
name  (other  than  that  of  the  Sun  liro  Assmmoe  Go. 
of  Canada)  of  which  the  word  "Bon"  fbnm  » 
distinctive  or  conspiouous  part  without  desHy 
distinguishing  the  same  from  the  name  of  ths  3u 
life  durance  Society,  and  from  carrying  on  sack 
business  under  such  insignia  or  otherwise  in  sub  & 
manner  as  to  be  calculated  to  represent  or  lead  to  tk 
belief  that  the  defendant  company  is  the  Son  Ui» 
Assurance  Society,  or  that  the  business  oonied  oa  by 
the  defendant  company  is  the  business  of  the  siu 
society.  In  a  letter  written  <m  the  27tii  of  Hsyr 
1893,  the  plaintiff  objected  to  the  use  by  the  d^endsst 
company  of  a  device  of  Phoebus  driving  tiie  dttiui 
of  the  sun,  which  bears  a  likeness  to  a  device  of  a  Hki 
nature  used  by  the  plaintiff  company,  and  hy  a  lettff 
of  the  3rd  of  June,  1893,  the  defendant  ocnnpanjin^ 
took  to  discontinue  that  user.  In  my  qpimaa,  ^ 
were  well  advised  so  to  do,  and  it  is  nmditot^ 
credit  that  they  gave  way  so  readily  on  thiapoiiLtd 
now  appearing  that  the  defendant  oompanysd^ 
was  used  by  it  in  America  for  a  considerable  time  belcR 
the  English  company  began  to  use  its  device  in  to 
country.  No  complaint  is  now  made  of  the  user  I7 
the  defendant  company  of  this  device. 

As  regards  the  user  of  the  name  of  the  deiendiffi 
company,  the  position  taken  up  by  the  w 
advisers  of  that  company  in  the  letter  of  tiie  2SEd  d 
June  is,  in  my  OTOnion,  in  strict  acooidonoe  witii  tliat 
legal  rights.  '*  Tou  may  take  it  from  us,'*  saj  tbefi 
'*  that  imder  no  circumstances  will  our  cliflniB  6W 
use  their  titie  except  in  connection  with  the  ^^ 
'  of  Canada,'  and  those  words  shall  be  used  as  pj^ 
minentiy  as  the  other  words  of  tlie  titk.**  ^ 
plainti£f  complains  that  ^-^if  promise  has  not  ^ 
adhered  to,  and  the  evidence  on  tiiis  head  ^^ 
examination.  [His  lordship  then  dealt  vith  vi 
evidence,  and  espedaUy  with  certain  hookB^  p9^ 
and  documents  issued  by  the  defendant  oompi^ 
which  they  were  referred  to  os  **  The  Sun  "  or  *' W 
Sun  life,"  and  continued :— ]  In  addition  to  tfcai* 
is  shown  that  letters  and  new8pi^>er8  have  bs0  ^ 
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to  the  agents  of  the  plain tifT  company  on  the  addresses 
of  whi<£  the  defendant  company  was  described  as 
"The  San  life  Assurance  Oo."  without  the  addition 
of  the  words  "  of  Canada" ;  and  there  are  also  put 
in  evidence  certain  other  documents  made  use  of  by 
tiie  defendant  company,  and  evidently  intended  for 
me  in  England,  in  which  the  def  endimt  company  is 
ipoken  of  as  ''The  Sun  life."  The  explanation 
max  on  behalf  of  the  defendants  is  that  all  the 
aocoments  oomplained  of  were  originally  prepared  for 
dicolation  in  Canada ;  and  it  is  s&ted  that  in  circu- 
kting  tiiem  in  England  the  company  had  no  desire 
to  dugnise  its  true  name.  As  regards  the  annual 
report  for  1892  of  the  defendant  company,  at  the  top 
of  the  cover  of  which  the  words  *'  The  Sun  life  " 
tppear  in  krge  letters,  while  the  words  ''  of  Canada  " 
are  at  the  bottom  and  smaller,  a  new  cover  has  been 
printed,  and  is  used  on  this  document  as  now  circu- 
lated, bnt  the  interior,  in  which  the  words  **  Sun 
life"  appear  several  times  without  the  words  "of 
(^nada,"  remains  the  same.  It  is  not  surprising 
that  the  directors  of  the  English  company  should 
Rgaid  these  matters  with  anxiety.  While  I  am 
not  persnaded  that  in  any  one  of  the  documents 
relied  on  by  the  i>kuntiff  the  term  *'  The  Sun  "  or 
"The  Son  life"  is  used  in  such  a  way  as  to  be 
ealcolated  to  deceive,  I  think  that  the  practice 
endently  indulged  in  by  the  agents  in  this  country 
of  Uie  defendant  company,  of  spei^dng  and  writing 
of  that  company  as  "  The  Sun  "  or  "  The  Sun  life,"  is 
dangerously  lax.  Such  practice,  if  adopted  by  the 
geDoal  agents  of  the  defendant  company  scattered 
up  and  down  the  country,  might  lead  to  grave  con- 


l  have  held  that  the  defendant  company  is  entitled 
to  use  in  this  country  its  full  corporate  name,  but  in 
my  opinion  the  right  does  not  extend  to  the  use  of 
die  same  of  "  The  Sun  "  or  "  The  Sun  Life  "  without 
the  addition  of  the  important  words  ''  of  Canada  "  ; 
and  I  think  that  those  who  are  responsible  for  the 
Bsoagement  of  the  defendant  company's  afiPairs  can- 
pot  keep  this  too  firmly  before  their  own  minds  or 
impren  it  too  strongly  upon  their  subordinates.  In 
mjrjndsment  it  is  to  be  regretted  that  in  a  manual  in- 
taded  for  the  use  of  the  general  agents  of  the  defend- 
ut  company  in  this  country  there  is  not  to  be  found 
■a  en>res8  direction  on  this  point,  and  that  there 
should  be  found  what  amoimts,  or  seems  to  amount, 
to  a  SQggeetion  that  the  defendant  company  may 
properly  be  spoken  of  in  this  country  as  *'  The  Sun." 
1  can  readily  understand  that  such  a  practice  may 
hare  originated,  and  be  perfectly  harmless,  in  Canada, 
vhere  no  other  company  of  a  similar  name  carries  on 
^vni6B8 ;  bnt  here,  strict  regud  ouffht  to  be  had  to 
^  lu^hts  of  others  by  a  company  desirous,  like  the 
^sfendants,  of  availing  itself  to  the  full  of  such  legal 
rights  as  it  may  possess.  If  such  a  practice  as  I  have 
Buntionfld  were  continued  after  the  attention  of  the 
^sfoidant  company  has  been  called  to  it  (as  it  now 
«^)i  I  should  be  led  to  draw  inferences  most  un- 
iayonrable  to  the  defendant  company ;  but  I  do  not 
^link  I  am  compelled  to  do  so  at  this  stage.  The 
defendants  repudiate  the  imputation  of  dishonesty; 
the  plaintiff's  oonnsel  have  pointedly  abstained  from 
iiwDg  such  a  charge;  and,  under  all  the  drcum- 
■i^nces,  I  think  it  better  to  give  the  defendant  com- 

^y  the  opportunity  of  supiuying  that  which  is  lack- 
ing. 

1  therefore  propose  to  direct  the  latter  part  of 
^  motion  to  stand  to  the  trial,  unless,  indeed,  the 
pttties  are  desirous  now  to  put  an  end  to  the  action, 
in  ^ch  case  I  should  be  willing  to  consider  anv 
^'''dertaking  which  the  defendant  company  may  think 
ft  to  offer,  or  to  express  mj  own  opinion  of  what  that 
flcanpony  ought  to  do.    There  will  be  no  order  on 


the  motion  so  far  as  it  seeks  to  restrain  the  defendant 
company,  their  officers,  servants,  and  agents  from 
oanjing  on  in  the  United  Kingdom  the  business  of  a 
life  insurance  company  under  the  name  of  the  Sun  Life 
Assurance  Co.  of  Canada ;  the  rest  of  tiie  motion  will 
stand  over  to  the  trial,  and  costs  of  the  motion  to  be 
dealt  with  then. 

BtuJdey,  Q.C,  said  that  the  defendant  company  were 
quite  prepared  to  treat  this  as  the  trial  of  the  action 
and  to  undertake  not  to  use  any  abbreviation  of  their 
full  name,  without  the  addition  of  the  words  ''of 
Canada." 

It  was  thereupon  arranged  that  the  terms  of  the 
undertaking  should  be  reduced  into  writing,  and  that 
the  court  should  dispose  of  the  costs  at  a  future  day. 

Solicitor  for  the  plaintiff  company,  Jamea  Robinson, 

Solicitors  for  the  defendant  company,  Ashurst 
Morris,  Crispf  &  Co, 


Q.  B.  Div.  )  ™  ,    ^ 

(Mathew  and  Collins.  JJ.)  j  ^^^'  ^' 

C&ozAT  V,  Bbooden  and  Othebs.  (a.) 

FracHce — Costs — Security  /or — Foreigner  suing  on 
foreign  judgment — Security  for  costs  by  foreigner — 
E.  S,  C,  ord,  65,  r.  6. 

A  foreigner,  residing  in  France,  brought  an  action  in 
this  country  upon  a  judgment  obtained  by  him  in  a 
French  court  and  confirmed  on  appeal,  the  defendant 
having  been  represented  before  the  French  courts  afid  all 
the  facts  having  been  before  them;  the  plaintiff  on  brings 
itig  the  action  had  given  security  for  costs.  Upon  an 
affidavit  by  the  defendant  alleging  fraud  on  the  part  of 
the  plaintiff,  leave  to  defend  tuas  given,  and  the  defend-' 
ant  put  in  a  defence  and  counter-claim.  An  order 
having  been  made  at  chambers  that  the  plaintiff,  as  being 
a  foreigner,  should  give  further  security  for  costs, 

Held,  that  the  plaintiff  ought  not  to  be  compelled  to 
give  such  security,  the  presumption  being  in  his  favour 
by  the  judgment  he  had  obtained  in  the  French  court. 

Plaintiff's  appeal  from  an  order  of  Grantham,  J., 
at  chambers,  affirming  an  order  of  a  master, 
ordering  the  plaintiff  to  give  further  security  for  costs 
in  the  sum  of  £80,  and  that  in  the  meantime  the 
action  be  stayed. 

The  action  was  brought  by  the  plaintiff,  a  foreigner 
residing  in  France,  to  recover  £1,162  upon  a  jud^ent 
of  the  Court  of  Appeal  of  Paris,  and,  the  original 
defendant  having  cued,  the  present  action  was  con- 
tinued against  his  executors,  who  had  been  added  as 
parties  to  the  action.  The  action  in  respect  of  which 
the  foreign  judgment  now  sued  upon  was  given,  was 
brought  in  Pans  to  recover  a  sum  equivalent  to  £825, 
and  mtereet  thereon  from  the  11th  of  January, 
1884,  alleffed  to  be  due  as  commission  for  the  sale 
of  gaswo^  through  the  agency  of  the  plaintiff. 
The  defenduit  appeared  to  this  action,  and  the  Court 
of  First  Instance  in  Paris  gave  judgment  for  the 
plaintiff,  and  this  judgment  was  ooimrmed  by  the 
Court  of  Appeal  of  Paris,  and  at  these  hearings  before 
the  French  courts  the  facts  of  the  case  were  f uUy  put 
before  the  court  on  behalf  of  each  jparty. 

This  judgment  remained  unsatisfied,  and  the  present 
action  was  then  brought  upon  the  judgment. 

Upon  a  summons  taken  out  for  judgment  under 
order  14  the  defendants  got  leave  to  defend  upon 
allegations  that  the  judgment  in  the  French  courts  had 

(a.)  Beported  by  Sir  Shbrston  Baicsb,  Barrister- 
at-Law. 
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been  obtained  by  fraud  and  by  the  fraudulent 
suppTession  of  letters  by  the  plaintiff,  and  they 
deuvered  a  defence  repeating  the  same  allegations  of 
fraud,  and  they  set  up  a  oounter-olaim. 

The  plaintiff  had  already  paid  £21  into  oourt  as 
security  for  the  defendants*  oosts.  The  defendants 
subsequently  applied  for  further  security,  and  the  order 
for  fi^ther  security  was  made  accordingly. 

The  plaintiff  appealed. 

CrunM,  Q,C.,  and  Atherley  Jones,  for  the  plaintiff. — 
The  order  compelling  the  plaintiff  to  give  further 
security  was  wrong.  When  a  foreigner  has  obtained 
a  jud^ent  in  a  foreign  country  and  sues  upon  that 
juagment  in  this  ooantry  he  is  in  a  difforent  position 
from  a  foreigner  who  is  suing  in  thiq  country  unon  a 
contract  not  the  subject  of  a  suit  before.  Ko  doubt 
if  he  were  suin^  merely  upon  a  contract  he  might  be 
compelled  to  give  security  for  costs,  but  when  he  is 
suing  upon  a  judgment,  more  especially  upon  a  judg- 
ment obtained,  as  in  this  case,  after  all  the  facts  have 
been  fully  before  the  courts,  the  case  is  entirely  dif- 
ferent, as  then  the  presnmption  is  in  his  favour  that 
he  is  riffht  and  the  defendant  wrong :  Ghdard  v.  Chray, 
19  W.  It.  348,  L.  B.  6  a  B.  139.  The  whole  facts 
were  fought  out  by  the  original  defendant  in  the 
French  courts  both  on  the  facts  and  the  law,  and  the 
charges  of  fraud  now  set  up  by  the  defendants  were 
before  the  French  courts  and  adjudicated  upon  by  the 
French  courts.  The  plaintiff  having  thus  obtained 
his  judgment,  the  ontu  of  getting  rid  of  this  judg- 
ment lies  on  the  defendants,  and  the  plaintiff  ought 
not  to  be  called  on  to  give  any  further  security  for 
costs:  Ferguson  v.  Kootenay  SmeUing  and  Trading 
Syndicate,  36  SOLIOITOBS'  Joubnal,  461 ;  In  re  The 
donirad  and  Agency  CorporaHon,  57  L.  J.  Gh.  5,  36 
W.  B.  Dig.  64. 

E.  F,  Spence,  for  the  defendants. — ^The  order  was 
riffht.  There  is  no  doubt  about  the  general  role  ^at 
a  foreigner  suing  in  this  country  must  give  securi^ 
for  costs,  unless  enpedal  circumstances  are  shown.  It 
can  make  no  difference  that  the  foreigner  is  suing 
here  upon  a  foreign  judgment,  as  the  principle  is  the 
same.  Both  the  master  and  the  judge  hdd  that  the 
principle  is  the  same  whether  the  foreigner  is  suing 
upon  a  contract  or  upon  a  judgment,  and  that  se- 
curity must  be  given  in  such  a  case.  Here  there  were 
no  special  drcumstances  to  take  the  case  out  of  iiie 
general  role,  and  many  of  the  facts  now  relied  on  for 
the  defendants  were  not  before  the  French  courts. 
The  order  therefore  for  furUier  security  was  right. 

Mathsw,  J. — I  am  of  opinion  that  this  appeal 
must  be  allowed  against  the  order  increasing  the 
security  for  costs,  but  we  leave  the  origioal  order 
where  it  was.  It  is  abundantly  dear  now  that  what 
is  sought  to  be  done  by  the  defendants  is  to  have  a 
retrial  of  the  action,  and  discuss  over  again  points 
already  decided  by  the  French  courts.  The  suggestion 
is  that  they  may  be  able  to  find  further  evidence  to 
that  which  was  before  the  French  courts,  and  so  arrive 
at  a  different  result.  Every  presumption  is  against 
them,  and  even  these  additional  facts  which  have 
been  brought  to  our  attention  and  the  alleged 
counter-daim  were  before  the  oourt,  and  dedded  by 
the  court  upon  a  ground  which  predudes  the  attempt 
now  made  to  say  that  a  different  state  of  facts  ouffht 
to  have  been  found  hv  the  Frend^  court.  Timer 
these  circumstances  I  think  we  ought  to  act  upon  the 
analogy  of  the  cases  dted,  and  say  that  there  should 
be  no  order  for  farther  security  for  costs. 

C!0LLDr8,  J. — I  am  of  the  same  opinion.  The 
amiment  for  the  respondents  goes  tne  lenjg^  of 
affirming  that  a  person  who  sues  upon  a  ju£ment 
recovered  in  a  French  Qoort  stands  m  no  hi^er  or 


better  position  than  the  foreigner  who  sues  in  reipeei 
of  any  contract  or  obligation  incurred  either  in  Fruee 
or  dsewhere  which  has  not  been  the  sabjeet  d  a 
judgment.  However  low  a  foreign  judgment  ii  pot 
it  cannot  be  put  as  low  as  that.  It  was  at  one  time 
thought  it  was  an  absolute  estoppeL  It  ^omSbtj  atj 
not  go  so  far  as  that,  bat  it  is  strong  prmafeek 
evidence  in  &vour  of  the  plaintiff  as  to  all  the  poiib 
which  are  to  be  taken  as  having  been  before  tiu 
French  courts.  In  this  case  we  are  not  dealing  wifli 
a  judgment  by  default,  but  with  one  ^i^udi  ms  fint 
obtained  and  was  then  the  subject  of  a  doable  ippeil; 
and  all  the  points  that  are  now  urged  f or  tiie  ooo- 
sideration  of  the  English  court  were  before  the  fteoA 
courts,  and  were  dealt  with  by  the  Frendi  ooortL 
It  seems  to  me,  therefore,  that  the  iudgmeot  n- 
covered  is  primd  facie  {voof  that  the  defendaotgan 
wrong  on  all  the  points  in  this  suit.  That  beis|io, 
although  it  is  competent  for  them  to  defend  in  sf- 
land,  I  do  not  think  they  are  in  a  position  to  innt 
upon  security  for  costs. 

Appeal  allotved.     Costs  %n  the  cause, 

Solidtors  for  the  plaintiff.  Notes  &  SUmnmm, 

Solidtors  for  the  defendants,  Taiham  A  Loimk> 


Waller  {AppdUmd)  v.  Libteb  {Reipemia£^  (a.) 

Mebropolis^MdTopolitan  BuOdings  Act,  1855  (18  i  19 

Vict.  c.  122),  M.  45-47— Dwtrtrf  9urveyor^s  rtfMm 

— Non-compliance — Building  completed  and  l^  hefin 

making  of  magistrate^  order  to  comply — Magidn^t 

order  made  in  ignorance  of  the  fadi—Be/usal  h  a« 

force  order  and  impose  penaUies. 

The  district  surveyor  served  a  noUce  under  seHoA^ 

of  the  Metropolitan  Buildings  Act,  1855,  i^xni  iU  r*> 

spondent  requiring  him  to  do  certain  epedJUd  toorib  «pA 

a  building  upon  the  erection  of  whid^  he  vm  m 

engaged.     On  his  non-compliance  a  summons  wet  if^ 

and  an  order  made  bu  the  magistrate  under  mdM^ 

requiring  him  to  do  the  works.     On  his  furUier  m^ 

compliance  the  magistrate  was  asked  to  impose  a  ftM^ 

under  section  47 ;  hut,  it  being  then  for  the  firtl^ 

brouaht  to  the  magititrat^s  notice  that  the  respidatid 

in  /act  completed  and  ^ft  the  building  befort  Am  oHr 

was  made  (though  after  the  summons  had  hem  itf^ 

he  refused  to  enforce  the  order  or  inflict  any  peMf- 

Held,  that  the  magistrate  vras  right;  thatihrn^sus 
furisdiction  to  make  stAch  an  order  after  the  hMr  id 
completed  and  left  the  building,  and  even  if  thtrfid 
been  Jurisdiction,  the  magistrate  would  have  h»^ 
right  in  refusing  to  enforce  an  order  made  ts  mimm 
of  facts  which  made  it  impossible  that  it  Mdit 
obeyed* 

This  was  a  case  stated  by  a  metropditi&  po^ 
magistrate,  involving  the  ^uestiona  whether  a  ibb|> 
trate  has  any  jurisdiction,  under  seotioo  ^  < 
the  Metropolitan  Buildings  Aot^  1855,  to  w^  | 
order  upon  a  builder  who  has,  in  fact,  cesiedtol 
engaged  in  erecting  a  building,  and  whueihar,  if  !■ 
an  oraer  be  inadvertently  made  through  ignomeft^ 
the  facts,  the  magistrate  has  any  disoretian  to  icAi 
to  enforce  it. 

The  foots  and  the  aigumenti  suiBaieotly  #" 
from  the  judgment. 

Dec  18.— JT.  Avory  and  Daldy^  for  the  sffgf^ 

(a.)  Beported  by  J.  B.    ldous,  Baq.,  Bsirirf*^ 
Law. 
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YfAuXK  (Asvsxjum)  V.  lagm  (Bibfohbbbtf). 


Bi<m  €k>irBT. 


ManhUSiOl,  for  the  ZMpondent, 

Our.  adv.  imZt. 

Jul  20.— The  iiidgmeat  of  the  OoiTBT  (Hawxiks 
ind  IiAWiuirGB,  JJ.)  was  deHvered  hj 

Hawxhts,  J.— This  appeal  was  argued  before  my 
brother  Lawxanoe  and  myielf  on  the  18th  of  Deoem- 
ber  last  The  qiieitions  inyolved  are  whether  a 
BUigiBtrate  has  JTuriadiotion,  Tinder  section  46  of  the 
Jfetropditan  BafldinsB  Act,  1855,  to  make  an  order 
T^  a  hailder  who  nas  been,  but  who,  before  the 
making  of  such  order,  has  ceased  to  be,  engaged  in 
meting  a  building,  to  comply  with  a  reqmgition 

Smade  by  a  diaifanot  surveyor  under  section  45 ; 
whether,  if  such  order  be  inadvertency  made, 
iheioagisteto  may,  in  the  exercise  of  hk  discretion, 
lehue  to  impose  the  penalties  mentioned  in  section 
47  for  noa-oomplianoe  with  it. 

In  September,  1892,  the  reqK>ndent,  a  builder,  was 
ogaged  in  erecting  a  building  in  the  parish  of  St. 
hnoai,  within  the  district  for  which  the  appellant 
VBS  andis the  district  suireyor.  On  the  Idth  of  Sep- 
tanber,  whilst  the  respondent  was  so  engaged,  the  ap- 
peOaot  duly  nve  him  a  notice  in  writing,  under  section 
45,  xeqoiiing  him  within  forty-eight  hours  to  do  certain 
i€il  tharon  specified.  The  ree^ondent  made  default 
in  eomplyiug  witb  that  requisition,  whereupon  the 
tppeDaat,  on  the  18th  of  October,  whilst  the  respond- 
ort  was  still  so  engaged,  made  complaint  to  a  magis- 
tnte  of  SQch  non-oompliance  and  procured  a  summons 
to  be  isBoed,  requiring  the  respondent  to  appear 
before  anoh  magistrate  on  the  9th  of  November.  The 
bflsiing  tfaareof  was,  however,  adjourned  until  the  29th 
of  that  month,  and  on  the  last-mentioned  day  the 
nigiftrate  made  the  order  in  question,  directing  the 
nipoodent  within  six  weeks  to  comply  with  the 
nqnuitiGn  of  the  appellant.  When  this  order  was 
iBMle  the  respondent  had  for  some  time  ceased  to  be 
anged  in  erecting  the  building,  having  completed 
ud  left  it.  This  laot  was  not  brought  to  the  atten- 
tioa  of  the  magistrate;  had  it  been  so  he  would  have 
Mined  to  make  the  order.    The  order  was  not  com- 

ed  with,  and  therefore,  on  the  5th  of  April  last, 
sppeDant  caused  the  respondent  to  be  summoned 
(mder  section  47)  for  the  recovery  of  dg^ty-six 
{MBaltJes  in  respect  of  eighty-six  days  of  the  con- 
:  timMDoe  of  such  non-complianoe.  This  summons 
wae  on  for  hearing  on  the  19th  of  Amil  before  the 
Mme  magistrate  who  made  the  order.  Ue  refused  to 
[  nake  the  order  asked  for,  and  dismissed  the  sum- 
;  nona,  relying  upon  the  authority  of  Smith  v.  Legg, 
41 V.  R.  464,  [1893]  1  a  B.  398. 
;  ^  We  think  the  magistrate  was  right  in  refusing  to 
I  ioposB  sad  enf oroe  the  penalties.  Havinp^  carefully 
i  MBBdered  the  object  of  the  TiMpslatnre  m  giving  a 
'■  Mgiitmte  jurisdiction  to  make  uie  order  authorized 
;  ^matiaa  46,  and  the  langoa^  of  that  and  the  pre- 
*£ng  seotion,  we  are  of  opinion  thai^  in  itMt,  the 
tt^  was  made  without  )urisdiction.  It  is  very 
ttrtna  that  the  district  surveyor  has  no  power  to 
ttdba  any  such  zequisition  as  is  mentioned  in  section 
tf  unless  it  be  made  whilst  the  builder  is  actually 
*Bgaged  in  erecting  the  building.  It  stands  to  reason 
w  anoh  limitation  of  time  should  be  imposed ;  for 
,itii  only  dnring  snoih  time  that  a  builder  can  legally 
|«Bply  with  the  lequirementsof  the  district  survejror, 
VdoB  by  the  assent  of  the  owner  who  employs  him. 
AAff  his  employment  as  builder  has  ceased,  and  he 
w  left  the  premises,  he  could  only  re-enter  by  the 
of  the  owner.  To  re-enter  witiiout  such 
would  be  a  trespass  which  could  not  be 
far  a  plea  that  suoh  re-entry  was  made  in 
WKT  to  nilfil  the  requirements  of  the  district  sur- 
^CTot's  notice.  If  the  L^gisktnve  had  intended  to 
gmpowerto  the  builder  to  enter  against  the  will  of 


the  owner,  surely  it  would  have  conferred  such  power 
in  express  language.  But  we  need  not  labour  this 
point,  for  it  has  been  determined  by  express  authority 
m  Smith  v.  Legg. 

Before  proceeduig  to  discuss  the  provisions  of 
section  46  we  desire  to  point  attention  to  the  fact 
that  although,  no  doubt,  the  requisition  mentioned  in 
section  45,  and  non-compliance  with  it,  are  essential 
to  form  the  basis  of  an  application  to  the  magistrate 
under  section  46,  there  is  no  binding  obligation  in  the 
requisition  itself.  It  cannot  be  enforced  by  any 
process,  and  no  penalty  ii  incurred  by  disobedimice  to 
it  The  order  of  a  magistrate  under  section  46  is  the 
first  and  only  order  which  is  imperative  upon  the 
builder,  and  such  order  is  not  a  mandate  to  obey  the 
district  survevor's  requisition,  but  is  an  independent 
order  in  itself,  requirmg  judicial  consideration  before 
it  is  made,  first,  as  to  the  legality  of  the  district  sur- 
veyor's requisition,  and  next,  as  to  the  time  within 
which  the  thinffs  ordered  to  be  done  by  the  magis- 
trate shall  be  done.  In  fixing  that  time,  of  course, 
the  mafiistrato  must  have  regard  to  that  which  is 
reasonable  under  the  circumstances  of  the  case  as  they 
exist  when  his  order  is  made.  No  limit  of  time 
would  be  reasonable  if  during  all  that  time  compli- 
ance with  his  order  would  be  praoticaUv  impossible. 

It  is  diflSoult  to  imagine  that  the  Legialafenre  intended 
to  confer  jurisdiction  upon  a  maffistrato  to  make  an 
order  which  it  was  impossible  for  l£e  builder  to  comply 
with.  The  object  of  the  Lmslature  was  to  enanle 
the  magistrate  to  enforce  we  rectification  of  that 
which  he  had  adjudged  to  have  been  done  or  omitted 
contraiy  to  the  provisions  of  the  Building  Act,  but 
this  object  could  not  be  attained  by  making  an  order 
upon  a  builder  whose  power  to  obey  it  had  ceased 
before  it  was  made.  The  47th  section,  authorising  the 
infiiction  of  a  penalty  of  £20  duzinff  every  day  of  the 
continuance  ox  non-compliance,  cotdd  only  have  been 
intended  to  apply  to  non-oompUanoe  by  a  porson  who 
had  the  power  to  obey  but  had  intentionaUy  ignored 
tiie  order.  To  punish  a  man  for  not  obeying  an  order 
to  which  he  haa  never  the  power  to  yield  obedience 
would  be  a  harsh,  imjust,  and  tynumical  piece  of 
legislation,  revoltini^  to  reason  and  good  sense.  It 
would  amount  to  this :  if  the  full  penalty  of  £20  per 
day  were  infiicfced  the  unhappy  builder  would  be 
mulcted  in  penalties  amounting  to  no  less  than  £7,300 
a  year  so  long  as  the  non-complianoe  continued.  The 
case  of  8mWi>  v.  Legg  was  relied  on  b^  the  learned 
counsel  for  the  respondent  as  an  authority  in  point  in 
his  favour.  For  the  appellant  it  was  said,  azia  truly 
said,  that  there  was  this  difference  between  that  case 
and  the  present,  via.,  that  in  Smith  v.  Legg  the  builder 
had  completed  his  buUding  before  the  district  survejror 
issued  his  lorty-eight  hours'  requisition  under  section 
45,  whereas  in  this  case  both  tne  forty-eight  hours' 
requisition  and  the  summons  to  appear  before  the 
magistrate  with  a  view  to  obtaining  his  order  were 
served  whilst  the  builder  was  actually  engaged. 
Although  this  distinction  between  the  facts  of  the  two 
cases  undoubtedly  exists,  we  are  nevertheless  of 
opinion  that  the  considerations  upon  iMoh  Smith  v. 
Legg  was  determined  apply  equally  to  the  case  before 
us.  It  is  {rue  that  the  46th  section  in  words  refers  to 
the  *'  builder  to  whom  such  notice  is  given "  as  the 
person  who  mav  be  summoned,  but  we  think  the 
words  "engageain  erecting  such  building"  in  the 
45th  section  govern,  and  must  be  read  after  the  word 
« builder"  wherever  that  word  is  used  in  the  46th 
section.  (See  the  interpretetion  clause  (section  3)  of 
the  Building  Act;  Parsana  v.  TimeweU,  44  J.  P.  296,  by 
Lush,  J. ;  Smith  v.  Legg^  by  Lord  Coleridge,  G.J., 
and  Cave,  J. ;  and  see  also  AUorMy-General  v.  Smithy 
40  W.  B.  671,  [1892]  2  Q.  B.  289,  where  it  was  held 
that  executors  having  completed  the  duties  of  admin*- 
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ifltration  were  not  persons  acting  in  the  administration 
of  l^e  estate.) 

We  thinlc,  for  the  reasons  we  have  given,  that  the 
order  of  the  29th  of  November  was,  in  fact,  made 
without  jorisdiction,  and  the  magistrate  was  right  in 
refusing  to  enforce  it.  Assuming,  however,  for  the 
sake  of  argument,  that  there  was  jurisdiction  to  make 
the  order,  we  think  the  magistrate,  when  he  had  it 
brought  to  his  attention  that  it  was  made  at  a  time 
when  the  builder  had  ceased  to  have  power  to  obey  it, 
acted  within  his  jurisdiction  and  exerdsed  a  sound 
discretion  in  refusing  to  inflict  penalties  upon  the 
builder,  who  neither  wilfully  nor  negligently  omitted 
to  do  that  which  he  was  commanded  to  do  by  such 
order.  It  may  be  said,  and  truly,  that  he  might  have 
inflicted  a  mere  nominal  fine  for  each  day's  non-com- 
pliance. It  would  have  been  a  farce  to  inflict  a  fine 
of  a  farthing  a  day  for  an  indefinite  time  with  know- 
ledge that  no  fine  could  give  the  builder  power  to 
obey  the  order.  We  cannot  come  to  the  conclusion 
that  the  magistrate  had  no  discretion  to  refuse  to  go 
through  so  useless  and  oppressive  a  proceeding  of 
inflictmg  nominal  penalties  for  disobedience  to  an 
order  inadvertently  made  under  a  wrong  impression 
of  the  facts,  and  which,  knowing  the  facts,  he 
believed  he  had  no  jurisdiction  to  make.  We  cannot 
help  feeling  that  if  by  what  has  occurred  the  district 
surveyor  feels  in  a  position  of  embarrassment,  this  is 
a  good  deal  due  to  his  own  laches,  for  if,  instead  of 
ddaying  the  issue  of  his  summons  till  the  18th  of 
October,  he  had  issued  and  served  it  immediately  after 
the  expiration  of  his  fortjr-eight  hours'  notice  imder 
section  45,  he  would  in  all  probabilitv  have  obtained 
a  magistrate's  order,  and  the  time  allowed  for  com- 
pliance would  have  expired  before  the  respondent 
ceased  to  be  engaged  in  his  building  operations. 
This,  however,  has  not  influenced  us  in  forming  the 
opinion  we  have  expressed.  The  point  that  the  order 
was  not  appealed  against  was  not  made  the  subject 
of  discussion  before  us,  we  have  not  therefore  dealt 
with  it.  Nor  do  we  think  it  would  have  made  any 
d^erence  in  the  result  we  have  arrived  at,  assuming 
the  order  to  have  been  in  fact  made  witiiout  juris- 
diction. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Blaxland, 

Solicitors  for   the    respondent.   Baker,  Folder,  & 
Upperton, 


m  BANKEUPTOY. 


March  6. 


a  B.  Div.        ) 

(Vaughan  Williams  > 
and  Wright,  JJ.)   ) 

In  re  Welch. 
Ex  parte  The  Tkttstee.  (a.) 

Bankruptcy — Preferential  payment— Deht  due  to  friendly 
society  by  bankrupt  secretary— Friendly  Societies  Act, 
1875  (38  &  39  Vict,  c.  60),  s.  15  (7). 

Section  15,  suh-section  (7)  of  the  Friendly  Societies 
Act,  1875,  entitles  the  trustees  of  a  friendly  society — 
upon  the  bankruptcy  of  the  financial  secretary  of  the 
society,  who  was  by  the  rules  entitled  to  receive  certain 
of  the  moneys  due  to  the  society,  though  bound  to  Tiand 
them  over  at  once  to  the  treasurer — to  be  paid  out  of  his 
estate,  in  preference  to  other  creditors,  the  balance  due 
from  him  to  the  society  in  respect  of  moneys  which  he  had 
properly  received  by  virtue  of  his  office;  such  moneys, 

(a.)  Eeported  by  P.  M.  Feanokb,  Esq.,  Barrister- 
at-Law, 


though  he  ought  to  have  handed  them  over  to  the  trtatum, 
are  in  his  possession  by  virtue  of  his  office. 

Appeal  by  the  trustee  in  the  bankmpty  of  Heozy 
Gumming  Welch  against  an  order  of  his  Honour 
Judge  (htmger  in  the  county  court  of  CSomwiU, 
holden  at  Truro,  admitting  the  proof  of  the  Stu  of 
the  West  Lodge  of  the  Independent  Order  of  Oti- 
f eUows  as  a  preferential  claim  against  (Jie  bankni^'i 
estate  to  the  amount  of  £723,  subject  to  an  inqimy 
as  to  what  amount  of  such  claim  consisted  of  mo&eji 
properly  received  by  the  bankrupt  for  ttie  society  ij 
virtue  of  his  office. 

The  bankrupt,  as  financial  secretary  of  the  society, 
was  entitled  by  the  rules  to  receive  some  of  ^ 
moneys  due  to  the  society,  but  bound  to  hand  thea 
over  at  once  to  the  treasurer.  Owing  to  the  cvdes 
management  of  the  society  he  was  allowed  to  reoave 
money  which  he  was  not  entitled  to  receive  under  Uh> 
rules,  and  to  retain  such  money,  and  also  the  money 
which  he  had  properly  received,  without  at  oiKe 
handing  it  over  to  the  treasurer. 

The  county  court  judge  held  that  section  15,  s&b- 
section  7,  of  the  Friendly  Societies  Act,  1675,  did 
entitle  the  trustees  of  the  society  to  be  paid  loch 
amount  as  the  bankrupt  had  properly  reoet?«d  on 
behalf  of  the  society  in  priority  to  the  other  credits^, 
and  directed  an  inquiry  to  be  made  as  to  such  amovsi 

The  trustee  in  the  bankruptcy  appealed. 

Herbert  Reed,  Q,C,,  and  Muir  Mackenzie,  iat  tJa 
appellant. — ^This  case  is  not  within  section  15,  sob- 
sedion  7,  of  the  Friendly  Societies  A<i,  1875,  Ike 
money  was  not  in  the  bankrupt's  possession  by  Tirtsf 
of  his  office,  he  was  not  entiued  to  receive  ail  ^  it, 
and  was  not  entitled  to  retain  possession  of  any  of  it: 
ExparU  Stamford  Friendly  Society,  15  Ves.  ^>;  Ei 
parte  Fleet,  4  De  G.  &  Sm.  52.  The  buknipt  vai 
really  acting  as  banker  to  the  society:  Ex  far^ 
Harris,  De  Gex  162.  This  provision  of  the  Legis- 
lature in  favour  of  friendly  societies  must  he  limj 
construed :  Ex  parte  Boss,  6  Ves.  802 ;  In  re  W^  ff 
England  and  South  Wales  Bank,  Ex  parte  Swuam 
Royal  Friendly  Society,  27  W.  K,  596,  11  CL  D.  7^ 
In  re  Miller,  ExparU  Official  Receivetr,  41  W.  B.  243, 
[1893]  1  a  B.  327,  does  not  go  as  far  as  this  oitf. 
There  the  bankrupt  was  treasurer,  and  the  mooi^vii 
imdoubtedly  in  his  possession  by  virtue  of  his  (Ma 

E,  Tindal  Atkinson,  Q.C,  and  F,  M,  Abraham,  at 
the  respondents,  were  not  called  upon,  but 
In  re  Marriott,  Moors  v.  Marriott,  26  W,  E.  6^ 

Vattghak  Williams,  J. — I  am  of  opinion  i^  At 
county  court  judge  was  right.  He  did  not 
what  sums  were  properly  received  by  the 
but  leaves  that  question  open  to  a  future 
It  is  admitted  that  some  sums  were  propedy 
by  the  bankrupt  as  financial  secretary  of  tiie  soeirf&j 
and,  in  my  opinion,  if  once  the  money  be  pro^cV 
received  in  accordance  with  the  roles  of  the  socM^, 
it  is  in  his  possession  in  virtue  of  his  office  imfi  tl 
has  discharged  himself  by  payment  over  to  ^ 
treasurer. 

Section  15  of  the  Friendly  Sodeties  Act,  1^  ^ 
not  intended  to  alter  section  23  of  the  pronooi  Adtrf 
1855  (18  &  19  Vict  c.  60].  Mone^  properly  xeooMl 
by  an  officer  of  the  soaety  are  just  as  mask.  ^M 
section  15  of  the  present  as  they  were  wxSbb  m^ 
tion  23  of  the  previous  Act.  If  this  w^e  nst  mM 
residt  would  be,  if  an  officer  properly  received  lai 
and  did  not  pay  them  over  at  the  proper  tiai^ ' 
immediately,  because  he  wrongfully  reteiasd  ti 
the  moneys  would  be  outside  the  opentfoB  d. 
Act  of  Parliament. 

The  money  must  have  been  received 
his  office,"  but  that  question  does  not  ai&  hs^  K 
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GoTTBT  OF  Appeal. 


HtmoiTic  V.  Town  Clbbx  of  West  Ham. 


OoTTET  OF  Appeal. 


th«  ooimty  oouit  judge  lias  found,  and  Mr.  Beed  haa 
admitted,  that  aomeof  the  money  waa  received  by 
the  iMuilTapt  Vjr  virtne  of  hia  o£Boe.  I  entirely  agree 
mth  that  conduaion  of  fact,  and  in  my  opinion  thia 
^fpo^  moat  be  diamiaaed. 

Weight,  1. — I  concur.  There  might  be  caaea  where 
a  Mendly  aociety  would  not  be  protected  by  the  doc- 
tone  in  in  re  MarrioUy  Moors  ▼.  Marriott^  and  could 
not  rely  on  aection  15  of  the  Friendly  Societies  Act, 
1875— for  hiatance,  if  the  money  were  left  for  an 
extnvagantly  long  time  or  under  improper  drcum- 
itmoea  in  the  handa  of  an  officer  not  entitled  to  re- 
tain it.  But  there  ia  no  auch  evidence  in  this  caae, 
i&d  therefore  I  agree  that  thia  appeal  muat  be  dia- 


Appeal  dUmissed, 

Solioitora  for  the  appellant,  BowcUfmt  Samlet  <fe  Co., 
tor  H.  Jtnkinay  Truro. 

Solicitor  for  the  respondent,  J.  A.  Bcvrirum,  for 
Ikhdl,Tnxo. 


Court  of  Slpyeal. 


f,  Kay,  and  \ 

[mth,L.JJ.)) 


Feb.  8. 


From  Q.  B  Biv. 
(Lmdby, 
A.  L  Smith, 

HuBonic  V,  TowK  Olbbx  of  Wbbt  Ham.  (a.) 

Parliament — Borough  vote — Begistration  of  voters — 
Nature  of  qualification — Successive  occupation — Power 
to  amend  daim  —  Parliamentary  and  Municipal 
Begistration  Act,  1878  (41  &  42  Vict.  c.  26),  a.  28 
(2)  (12)  (13). 

The  revising  barrister  has  no  power  to  amend  a  daim 
/or  a  borough  parliamentary  vote  where  the  effect  of  such 
omtndment  would  he  to  change  the  nature  of  the  qualifi- 
(xikn  on  which  the  claim  is  based. 

fiartlett  v.  Qibba,  5  Man.  A  Or.  SI;  Foakett  v. 
Kaufman,  34  W.  B.  90,  16  Q.  B.  D.  279 ;  and  Plant 
».  Potto,  [1891]  1  Q.  B.  256,  39  W.  B.  Dig.  142,  fol- 
iowei. 

A|)peal  from  the  Queen'a  Bench  Diviaion. 

A  special  caae  stated  by  the  revising  baniater  for 
the  Dorongh  of  West  Ham  aet  out  the  foUowinjif 
&icto  .'--Oharlea  Philip  Hurcum  claimed  to  have  lua 
oame  inaerted  amongst  the  parliamentary  electors  for' 
&i  parliamentary  borough  of  West  Ham  (Northern 
Kfiaion)  and  burgeaaes  for  the  municipal  borough  of 
w«t  Ham  in  reapect  of  the  following  qualification. 

llie  daim  waa  m  the  following  form: — ^Name  of 
oaimaat  in  full — ^Hurcum,  Charles  Philip.  Place  of 
^ode— 13,  Diaraeli-road.  Nature  of  qualification — 
Dwelfing-houae,  successive.  Description  of  qualify- 
ing property — 13,  Diaraeli-road,  from  31,  Eglinton- 
loed. 

It  was  proved  to  the  barrister's  satisfaction  that 
ue  chdmant  had  been  for  the  qualifying  period  the 
mhibitant  occupier  as  tenant  of  13,  Disraeli- road, 
ttd  that  the  dami  was  based  upon  a  successive  occu- 
pation of  that  and  the  other  house  mentioned,  in  con- 
'BQQeDoe  of  a  bond  fide  mistake. 
^  ^  revising  barrister  considered  that  he  had  no 
fowar  to  amend  the  daim  by  omitting  therefrom  the 
5»d  "  anooeaaive"  and  the  worda  "  from  31,  Bglin- 
tto-ioad  '* ;  and  decided  aooordinffly. 

Koliee  of  apfieal  against  the  deoiaion  waa  given, 

:  (••)  Reported  by  Abthub  LAWJUoroB,  Eaq.,  Bar- 
xister-at-Lttw* 


and  the  town  derk  of  Weat  Ham  waa  nominated  aa 
respondent. 

The  Queen'a  Bendi  Diviaion  (Lord  Coleridge,  C.  J., 
and  Lawrance  and  Collina,  JJ.)  upheld  the  reviaing 
baniater'a  dedaion. 

The  diumant  appealed. 

C.  E.  Jones,  for  the  appellant. — ^There  ia  no  caae 
altogether  in  point  to  cover  thia  one,  for  the  caaea 
whidi  have  been  decided  are  caaea  of  liiata,  and  not  of 
daima,  and  there  haa  always  been  a  broad  diatinotion 
between  liata  and  daima  from  the  first.  Thepceaent 
caae  ia  one  of  a  claim.  A  daim  ia  not  the  aame  aa  a 
list,  aa  ia  dear  in  aub^aectiona  (1)  and  (2)  of  aection  28 
of  the  Act  41  &  42  Vict  c.  26.  The  reviaing  bar- 
rister haa  a  diaoretionary  power  to  amend.  Ford  v. 
Hoar,  33  W.  B.  566,  14  Q.  B.  D.  507,  haa  never  been 
overzuled.  If  thia  were  the  caae  of  a  liat,  and  not  of  a 
claim,  I  muat  admit  the  aopdlant'a  position  would  be 
a  difficult  one  to  aupport,  oiBoauae  ox  Foskett  v.  Kauf-- 
man,  34  W.  B.  90,  16  a  B.  D.  279. 

He  aJao  referred  to  Plant  v.  PotU,  [1891]  1  a  B» 
256,  39  W.  B.  Dig.  142. 

BoskiU,  for  the  respondent,  was  not  called  an* 

Lnn>LBT,  JjJ. — ^In  my  opinion  the  question  ia 
oonduded  by  the  caaea  which  have  becSi  already 
dedded.  But  Mr.  Jonea  aaya  there  ia  a  diatinction 
between  liata  and  daima,  and  that  the  caaea  already 
dedded  are  caaea  where  liata  were  concerned,  and  not 
daima,  and  therefore  do  not  cover  the  preaent  oaaa 
Under  aub-aeotion  (2)  of  aection  28  of  the  Aot  41  ^ 
42  Vict.  0.  26  the  revising  barriater  *'  may  oorreot 
any  miatake  which  ia  proved  to  have  been  made  in 
any  daim  or  notioe  of  objection."  That  ia  very 
general,  and  takan  by  itaalf  givea  the  reviaing 
baniater  power  to  oorreot  any  miatake  he  likea.  But 
this  sub4ection  does  not  atand  alone.  The  worda 
''ezoept  aa  herein  provided"  at  the  beginning  of 
aub-aeotion  (13)  do  not,  aa  it  aeema  to  me,  refer  to 
and  indude  the  proviaiona  of  aub-aection  (2),  but  to 
thoae  of  aub-aection  (12)  immediatdy  preoeding^ 
That  laat-mentioned  aub-aection  ia  important  aa 
throwing  light  upon  the  other  two. 

If  the  caae  before  ua  ia  to  be  regarded  aa  the  caae 
of  a  list,  it  is  past  praying  for.  In  Flofnt  v.  Foits 
it  was  held  that  the  revismg  barrister  had  no  power  to 
alter  an  alleged  ownership  qualification  which  was 
described  in  me  third  column  as  ''freehold  house" 
into  "  leasehold  house,"  whidi  was  tHe  true  qualifi- 
cation. The  authorities  are  dear  that  you  cannot,  in 
the  absence  of  a  declaration  under  section  24 — and 
there  is  none  here — ^receive  evidence  which  goes  to 
makuig  any  difference  in  the  nature  of  the  qualifioa- 
tion.  In  the  case  before  us  the  qualification  stated 
in  the  claim  and  the  qualification  suggested  as  the 
alteration  are  different  qualifications ;  that  has  been 
hdd  to  be  so  by  authority,  and  that  being  so  we 
cannot  interfere  with  the  decision  appealed  from.  The 
appeal  will  be  dismissed  with  costs. 

Kay,  L.  J.  —I  am  of  the  same  opinion.  In  Bartlett  v. 
Gibbs,  5  Man.  &  Q.  81,  it  was  distinctly  hdd  that  the 
occupation  of  aeveral  "  houaea  in  auooeaaion  "  waa  a 
different  qualification  from  the  occupation  of  one 
<*  house,"  and  that  view  was  approved  in  Foshett  v. 
Kaufman.  What  we  are  asked  to  do  is  to  alter  the 
quahfication  in  the  |)resent  case.  If  sub-section  (2) 
stood  alone  the  revising  barriater  would  have  power 
to  do  what  we  are  aaked  to  aay  he  haa  power  to  do, 
but  it  doea  not  stand  alone ;  sub-section  (13)  follows, 
and  aays  that ''  except  as  herein  provided  no  evidence 
shall  be  given  of  any  other  qualification  than  that 
which  is  described  in  the  Hst  or  daim,"  so  that> 
having  regard  to  that  sub-section,  he  could  not 
recdve  proof  of  any  Tiiistake  aa  to  the  quaUfioation  in 
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a  claim  ''  except  as  herein  provided."  But  it  is  said 
for  the  appellant  that  the  prohibition  to  receive 
evidence  of  another  qualification  is  superseded  and 
controlled  bj  the  exception  '*  except  as  herein 
provided "  and  that  it  is  otherwise  provided  by  sub- 
section (2).  But  what  do  those  words  '*  except  as 
herein  provided  "  really  refer  to  ?  The  answer,  to 
my  mind,  is  that  they  fraer  to  sub-section  (12).  In 
my  judgment  the  revising  barrister  may  receive  no 
evidence  of  a  different  qualification  from  that 
claimed.  The  powers  of  amendment  under  sub- 
section (2)  do  not  override  or  affect  the  provisions  of 
sub-sections  (12)  and  (13).  In  my  opinion  the  appeal 
should  be  dismissed. 

A«  L.  Smith,  L.  J. — I  am  of  the  same  opinion.  The 
Cfihse  of  BartleU  v.  Qilibs  was  affirmed  in  Foakett  v. 
Kaufman.  Applying  the  principles  of  those  cases  to 
the  present,  the  qualifications  being  different,  it  can 
make  no  difference  whether  you  str^e  out  or  whether 
you  add  *'  successive."  In  my  judgment  the  case  is 
X)oncluded  by  authority. 

I  do  not  [think  there  is  any  distinction  for  this 

furpose  between  a  list  and  a  claim  imder  section  28. 
f  sub-section  (2)  could  be  read  by  itself  without 
sub-sections  (12)  and  (13),  Mr.  Jones'  contention  would 
succeed,  and  then  the  revising  barrister  might  make 
any  correction  whatever  he  liked,  but  that  cannot  be 
BO.  I  adopt  what  Lopes,  L.J.,  savs  in  Plant  v.  Potts, 
-where  he  says  '*  after  careful  consideration  I  have  come 
to  the  conclusion  that  sub-sections  (12)  and  (13) 
«m^wer  a  revising  barrister  to  correct  an  insufficient 
or  maccurate  statement  of  qualification  in  the  third 
oolumn,  provided  such  correction  does  not  involve  a 
chan^  or  alteration  of  qualification  as  it  appears  in 
the  list."  In  the  case  before  us  we  are  desklmg  with 
a  claim  as  distinguished  from  a  list,  but  I  do  not  see 
-that  there  is  any  difference  between  the  two  for  this 
pur]^se.  In  my  judgment,  therefore,  the  revising 
ibarnster  had  no  power  to  make  the  alteration,  and 
the  decision  of  the  court  below  was  right,  and  the 
appeal  must  be  dismissed. 

Appeal  dUmiased, 

Solicitors,  Sedgwick  &  Skarman ;  Hilleary,  Town 
Clerk,  West  Ham. 


Nov.  28. 


From  a  B.  Div.  ) 
(Lord  Bsher,  M.E.,  and  [ 
Lopes  and  Kay,  L.JJ.) ) 

South  Hetton  Coal  Co.  u.  North-Eastern  News 
Association,  (a.) 

Libel — Action  by  corporation-Special  damage^ Matter 
of  public  interest, 

A  corporation  may  maintain  an  action  of  libel  in 
respect  of  a  statement  reflecting  on  its  character  in  the 
conduct  of  its  business  without  proof  of  special  damage, 

A  colliery  company  brought  an  auction  of  libel  against 
iJie  proprietors  of  a  newspaper  in  respect  of  an  article 
^hich  purported  to  be  an  account  of  the  homes  provided 
by  the  company  for  their  colliers,  and  represented  them 
cw  beiTig  in  an  insanitary  condition  and  scarcely  fit  for 
habitation. 

Held,  that  the  article  related  to  a  matter  of  public 
interest,  and  therefore  would  not  be  a  libel  if  it  did  not 
go  beyond  the  limits  of  fair  comment. 

Application  for  a  new  trial  or  judgment. 
The  plaintiffs,    who  were  a   company  registered 
under  the  Companies  Acts,  sued  the  defendants,  who 

(a.)  Reported  by  F,  G.  Euckeb,  Esq.,  Barristei  at- 
Law, 


were  the  proprietors  of  the  Norih-Easterh  DaO^ 
Oazette,  for  libeL  The  plaintiff  company  were  tiie 
owners  of  a  colliery  at  South  Hetton,  in  the  oomity 
of  Durham,  and  were  also  the  owners  or  tenants  d  i 
great  part  of  the  village  of  South  Hetton,  the  pit- 
men who  worked  in  the  colliery  occupying  cottages 
in  the  village  as  part  of  their  wages. 

The  alleged  libel  was  an  article  published  intk 
defendants*  newspaper,  which  purported  to  be  g  de- 
scription of.  the  homes  of  the  pitmen  m  South  Hettos. 
It  contained  the  following  statements :— '*  Speaidog 
generally,  it  (the  village)  is  as  nigh  hemg  unfit  &r 
habitation  as  it  possibly  could  be,  if  we  except  s^s, 
public-houses,  and  those  dwellings  inhabited  byd- 
uery  officials.  .  .  .  Most  of  the  houses  ha?e  ben 
built  sixty  or  seventy  years,  and  traces  of  damp  ad 
mildew  can  be  found  in  nearly  every  one.  Tk 
houses  themselves  are  small,  and  totally  inadeqnite 
for  the  needs  of  the  poor  people.  I  was  told  hfm 
of  the  workmen's  representatives,  whose  word  Ibaw 
no  reason  to  doubt,  that  the  way  the  worianai's 
families  have  to  huddle  together  in  these  hovels  is  cb 
insult  to  common  decency.  There  is  a  total  abesee 
of  all  sanitary  conveniences."  The  article  then  pro- 
ceeded to  give  a  detailed  account  of  theimanitaij 
condition  of  several  of  the  streets  in  the  village. 

The  plaintiffis  alleged  that  by  reason  of  tiie  puUi- 
cation  of  this  libel  they  had  been  injured  in  thar 
credit  and  reputation,  and  had  suffered  damage,  bst 
they  did  not  allege  any  special  damage. 

The  defendants  pl^hded  that  the  statements  coa- 
plained  of  were  bond  fide  comments  upon  a  mstts 
of  public  interest,  made  honestly  and  without  mdise, 
and,  further,  that  the  statements  taken  in  t^ 
natural  meaning  were  true. 

The  CKition  was  tried  before  Lord  Coleridge,  CJ^ 
and  a  jury  at  Newcastle.  The  Lord  Chwf  Justin 
held  that  the  subject-matter  of  the  article  complamed 
of  was  a  matter  of  public  interest,  and  directed  ^ 
jury  that  the  question  for  them  was  whether  tk 
article  went  beyond  the  limits  of  fair  comment  Tte 
jury  returned  a  verdict  for  the  plaintiffs,  «id  aeaw^ 
the  damages  at  £25. 

The  defendants  applied  for  judgment  or  a  nsr 
trial. 

Robson,  Q,C,,  and  Scott  Fox,  for  the  defowiaiiis.- 
The  plaintiffis  cannot  maintain  this  action  in^^ 
proof  of  special  damage.  The  jury  were  not  aaki 
whether  the  article  complained  of  affected  ^ 
property  of  the  plaintiff  company,  thf»y  were  mc^y 
asked  whether  it  went  to  the  discredit  of  tfe 
company.  A  corporMtion  does  not  posse®  wd  * 
character  as  can  be  defamed  like  the  character  c^k 
individual.  A  corporation's  character  is  onb  tfe 
character  of  its  business.  And  a  reflection  on  tfcrf 
character  is  not  actionable  without  special  dam^t- 
Metropolitan  Saloon  Omnibus  Co,  v.  ffawkim,'*^'^ 
265,  4  H.  &  N.  87 ;  Mayor,  d:c.,  of  J/awA^fe''  ^ 
Williams,  39  W.  E.  302,  [1891]  1  Q.  B.  9i;  FM^P 
V.  Evans,  40  W.  R.  578,  [1892]  2  Q.  B.  524;  J?««t. 
Harlow,  5  Q.  B.  624.  The  article  related  to  a  ism 
of  public  interest.  It  was  proved  that  the  »*"^^fj 
persons,  whose  health  and  well-being  were  conceB^ 
was  about  2,000.  There  was  no  evidence  on  wtae 
the  }MrY  could  reasonably  find  that  the  art^  ^^ 
beyond  the  limits  of  fair  comment. 

Waddy,  Q,C„  and  Lawson  Walton,  Q.C,  [T-J^ 
Chitty  with  them),  for  the  plaintiffis. — ^This  i*»*^ 
for  defamation,  not  an  action  in  the  nature  oi  il*^ 
of  title,  such  as  Ratdiffe  v.  Evans,  An  acti*  °r 
defamation  may  be  maintained  without  j^  ^ 
actual  damage,  and  this  is  so  even  if  the  p]aiiii&  ^ 
a  partnership  firm  or  a  company :  Forster  v.  I^^ 
3  Bing.  452;   Russell   v.     Webster,    23   W.  B.  *. 
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Williams  ▼.  Beaumont,  10  Bing.  260  ;^  Metropolitan 
Sahon  Omnibus  Co.  v.  Hawkins  \  Le  Fanu  y. 
Maloolmson,  1  H.  L.  Gas.  637.  It  is  suffident  to  show 
thftt  the  publication  is  calculated  to  injure  the 
^tiffii:  Thomas  v.  Williams,  28  W.  E.  983,  14 
ih.  D.  864;  Thorley'a  CaUle  Food  Co.  v.  Massam,  28 
W.  E.  966,  14  Ch.  D.  763 ;  Bill  v.  Hart  Davies,  31 
W.  B.  22,  21  Ch.  D.  798 ;  Quartz  Hill  Consolidated 
Gold  Mining  Co.  v.  Eyre,  31  W.  E.  668,  11  Q.  B.  D. 
674.  In  this  case  there  is  no  ground  for  disturbing 
tiie  finding  of  the  jury. 

Cur,  adv»  vult. 

Not.  28.~Lord  Esheb,  M.E. — I  haye  come  to  the 
wndnsion  that  the  law  of  libel  is  one  and  the  same 
uto  all  plaintifiBs.    The  question  to  be  asked  is  in 
vmj  case  the  same,  whether  the  jury  are  of  opinion 
that  what  has  been  written  with  rega^  to  the  plain- 
tiff wonld,  if  true,  lead  people  of  ordinary  sense  to 
think  of  the  plaintifF  with    hatred,    contempt,    or 
ndicole.    The  &w  is  the  same  whether  the  plaantiff 
J9  an  indiyidual,  a  firm,  or  a  company ;  but  the  appli- 
cation of  the  law  is  different  with  regard  to  different 
dasBes  of  plaintifEs.    There  are  plaintiffs  as  to  whom, 
if  a  particular  thing  were  said,  this  result  would  arise, 
whffleas  if  the  same  thing  were  said  of  another  kind 
d  plaintiff,  it  could  not  haye  that  effect.    Take,  for 
iartmoe,  an  imputation  that  the  plaintiff  has  been 
fnilty  of  bad  maimers.     If  the  plaintiff  is  an  in- 
diridnal,  the  imputation  of  such  conduct  as  is  idleged 
agamst  him,  if  true,  might  lead  people  of  ordinary 
me  to  feel  towards  him  with  hatred,  contempt,  or 
ndicole.     But  if  the  same  thing  were    said  with 
legsrdto  a  firm  or  a  company,  it  would  not  be  so ; 
for  a  finn  or  company  cannot  be  guilty   of   bad 
mannen.    The  conditions  which  render  such  a  state- 
ment libellous  do  not  apply  to  such  plaintiffs ;  there- 
Joro,  though    the   law  is    the    same  in    all  cases, 
nch    a     statement    would    not    be    a    libel    on 
a  firm    or    a    company.     But   some   things    are 
alike    libellous     whether     the     plaintiff     be     an 
indiridnal,  a  firm»  or  a  company.     If  it  is  said  of  a 
man  that  he  is  conducting  his  business  in  a  foolish 
way,  that  may  be  a  libel  on  him  with  regard  to  his 
honnefls.     If  it  is  said  that  the  goods  in  which  he 
deals  are  bad«  the  jury  would  haye  to  consider  whether 
that  statement  naturally  applied  to  his  conduct  in  his 
bo&ness.      If,  for  instance,  the  statement  was  that 
tiie  wine  which  a  man  sold  was  bad,  that  might  mean 
that  the  particular  wine  was  a  bad  yintage.      That 
would  be  no  reflection  on  the  plaintiff's  conduct,  but 
on  his  goods  only.    If  this  was  said  maliciously,  an 
Action  on  the  case  would  lie,  but  it  would  not  be 
hheL     But  if  it  were  said  that  he  was  in  the  habit  of 
<^hoo8ing  bad  wine,  that  would  be  a  libel  on  him  in  his 
hnsmess.    The  jury  must  determine  in  each  case  what 
the  meaning  of  the  writing  complained  of  is,  whether 
it  is  a  reflection  on  the  plaintiff*B  conduct  or  only  on 
his  goods.    The  rule  in  this  respect  is  the  same  with 
zegaard  to  an  indiyidual,  or  a  firm,  or  a  corporation.    A 
etatement  may  be  made  as  to  a  firm  or  corporation 
which  would  naturally  conyey  the  idea  that  they  con- 
ducted their  business  badly.    And  the  rule  for  testing 
whether  such  a  statement  is  a  libel  is  just  as  applicable 
m  the  case  of  a  firm  or  corporation  as  in  the  case  of 
an  indiyidual.     The  question  would  be,  Does  the 
statement  naturally  conyey  the  idea  that  they  are 
^contemptible  men  of  business  ?     If  it  does,  then  it  is 
lihel. 

Kow  the  law  is  that  in  the  case  of  libel  damages 
are  at  large.  It  is  not  necessary  for  the  plaintiff  to 
aD^  or  proye  any  special  damage,  ^d  in  this 
aspect  alsv/  ihe  law  is  the  same  whether  the  plaintiff 
a  an  indiyidual,  or  a  firm,  or  a  corxK)ration.  There- 
fore in  this  case,  apart  from  the  qu^ion  whether  the 


writing  complained  of  related  to  a  matter  of  public 
interest,  if  it  did  contain  allegations  with  regu^l  to 
the  conduct  of  the  plaintiffs  such  as  to  hold  uiem  up 
to  public  hatred,  contempt,  or  ridicule,  the  jury  were 
entitled  to  treat  the  damages  at  large. 

Was  this  a  matter  of  public  interest?  The  Lord 
Chief  Justice  said  it  was ;  and  I  agree  with  him.  The 
number  of  persons  affected  is  so  large  and  the  ques- 
tions inyolyed  are  so  important  as  to  make  it  a  matter 
of  public  interest  that  the  conduct  of  owners  of  mines 
should  be  criticized.  But  then  those  who  criticize 
must  take  care  to  do  so  with  moderation.  If  they  do 
it  maliciously  or  so  carelessly  that  what  they  say 
amounts  to  gross  exaggeration,  it  remains  a  libel.  If, 
howeyer,  it  is  only  fair  comment,  then  what  is 
so  written  is  not  a  libel,  though  it  would  be  so 
if  the  matter  were  not  one  of  public  interest.  In 
such  a  case  the  yerdict  ought  to  be  for  the  de- 
fendant. 

The  question,  therefore,  arises  whether  the  article 
here  complained  of  is  so  exaggerated  in  its  description 
of  that  which  it  purports  to  describe  as  to  go  beyond 
the  limits  of  fair  conmient.  I  am  not  prepared  to 
say  that  I  should  haye  found  it  to  be  unfair.  But  I 
am  of  opinion  that  it  was  open  to  the  jury  to  find 
that  it  went  beyond  the  limits  of  what  was  fair.  I 
think  we  cannot  interfere  with  the  yerdict  or  the 
judgment,  and  the  application  must  be  dismissed. 

LoFES,  L.J.,  read  the  following  judgment: — The 
libel  complained  of  attacks  the  plaintiffs  in  respect  of 
their  management  of  their  property  as  colliery  pro- 
prietors. The  defence  is  that  it  is  a  fair  and  hoiui  fide 
comment  on  a  matter  of  public  interest.  No  action 
will  lie  if  the  defendants  can  proye  that  the  wt>rd8 
complained  of  are  a  fair  and  h<md  fide  comment  on  a 
matter  of  public  interest.  The  court  decides  whether 
the  matter  commented  on  is  one  of  public  interest ; 
the  jury,  if  the  court  is  of  opinion  that  there  is  some 
eyidenoe  that  the  comment  is  unfair,  finds  whether  it 
is  so  or  not. 

I  do  not  propose  to  go  into  the  facts  of  the  case  at 
length,  but  shall  state  my  yiew  of  the  law  on  the 
questions  raised. 

It  is  not  contended  that  the  words  complained  of 
are  not  primd  facie  defamatory. 

Three  questions  are  raised:  (1)  WiU  the  action  lie 
by  tibe  plaintiffs,  who  are  a  corporation  P  (2)  Is  the 
matter  commented  on  one  of  public  interest  ?  (3)  Is 
the  conmient  complained  of  fair  and  bond  fide  ? 

With  regard  to  the  first  point  I  am  of  opinion  that, 
although  a  corporation  cannot  maintjvin  an  action  for 
libel  in  respect  of  anything  reflecting  upon  them 
personally,  yet  they  can  maintain  an  action  for  a 
Hbel  reflecting  on  the  management  of  their  trade  or 
business,  and  this  without  afieging  or  proying  special 
damage.  The  words  complained  of,  in  order  to  entitle 
a  corporation  or  company  to  sue  for  libel  or  slander, 
must  injuriously  affect  the  corporation  or  company  as 
distinct  from  the  indiyiduals  who  compose  it.  A  cor- 
poration or  company  could  not  sue  in  respect  of  a 
charge  of  .murder  or  incest  or  adultery,  because  it 
could  not  conmiit  these  crimes.  Nor  could  it  sue  in 
respect  of  a  charge  of  corruption  or  of  an  assault, 
because  a  corporation  cannot  be  guilty  of  corruption 
or  of  an  assamt,  although  the  indiyiduals  composing 
it  may  be.  The  words  complained  of  must  attack  the 
corporation  or.  company  in  the  method  of  conducting 
its  affairs,  must  accuse  it  of  fraud  or  mismanagement^ 
or  must  attack  its  financial  position.  Can  it  be  con- 
tended that,  if  words  are  written  attributing  to  a 
banking  company  insolyency,  an  action  will  not  lie, 
and  that  without  alleging  or  proying  special 
damage? 

The   limits  of   a   corporation's  rights  are  those 
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suggested  by  Pollock,  C.B.,  in  Metropolitan  Salomi 
Omnibus  Co.  v.  Hawkins^  where  he  says,  **That  a 
corporation  at  common  law  can  sue  in  respect  of  a 
libel,  there  is  no  doubt.  It  would  be  monstrous  if  a 
corporation  could  maintain  no  action  for  slander  of 
title  through  which  they  lost  a  great  deal  of  money. 
It  could  not  sue  in  respect  of  an  imputation  of  murder 
or  incest  or  adultery,  because  it  could  not  commit 
those  crimes.  Nor  could  it  sue  in  respect  of  a  char^ 
of  corruption,  although  the  individuals  composing  it 
may.  But  it  would  be  very  odd  if  a  corporation  had 
no  means  of  protecting  itself  against  wrong ;  and,  if 
its  property  is  injured  by  slander,  it  has  no  means  of 
redriess  except  by  action.  Therefore,  it  appears  to  me 
clear  that  a  corporation  at  common  law  may  maintain 
an  action  for  a  libel  by  which  its  property  is  injured.'* 
Again,  in  Mayor,  d:c,,  of  Manchester  v.  Williams, 
tms  matter  was  dealt  with  by  Day,  J.  In  that  case 
an  cKition  of  libel  was  broueht  by  a  corporation,  in 
which  the  statement  of  claim  ^eged  that  the  defendant 
had  charged  the  plainiifE^  wim  corrupt  practices. 
There  was  no  allegation  that  the  plaintiffe  had 
suffered  any  spedal  pecuniary  damage  in  consequence 
of  such  imputation.  It  was  held  uiat,  inasmuch  as 
a  corporation,  as  distiQguished  from  the  individuals 
composing  it,  cannot  be  guilty  of  corrupt  practices, 
the  statement  of  claim  disclosed  no  cause  of  action. 
The  learned  judge  said,  in  giving  judgment,  ''The 
question  is  whether  such  an  action  will  lie.  I  think  it 
will  not.  It  is  altogether  unprecedented,  and  there 
is  no  principle  on  which  it  could  be  founded,  l^e 
limits  of  a  corporation's  right  of  action  for  libel  are 
those  suggested  by  Pollock,  G.B.,  in  the  case  which 
ha%  been  referred  to.  A  corporation  mav  sue  for  a 
libel  affecting  property,  not  for  one  merely  affecting 
personal  reputation."  Again,  in  Story  on  Partner- 
ship, s.  257,  it  is  stated  that,  *'  on  the  other  hand, 
there  is  not  the  slightest  doubt  that  a  joint  action 
may  be  maintained  by  the  firm  for  any  defamation  of 
the  firm,  or  for  any  Hbel  upon  the  firm ;  for  this  is, 
justly  and  properly  speakinig,  a  joint  tort  and  injury, 
applicable  to  their  collective  rights  and  interests. 
But  in  such  a  case  the  damages  must  be  strictiv 
limited  to  the  injury  sustained  by  the  firm  in  their 
joint  trade  or  business,  and  cannot  oe  extended  to  the 
injury  done  to  the  private  feelings  of  the  individual 
partners." 

In  a  case  of  slandering  a  man  in  respect  of  his 
office,  profession,  or  trade,  it  is  not  necessary  to 
allege  or  prove  special  damage;  nor  is  it  necessary 
in  the  case  of  libelling  a  corporation  or  company  in 
respect  of  their  trade  or  business.  In  my  judgment, 
this  action  by  the  plaintiffs  will  lie. 

But  is  the  matter  commented  on  one  of  public 
interest  ?  This  is  a  question  for  the  court.  The 
attack  upon  the  plaintiffiB  is  in  respect  of  the  sanitary 
condition  of  their  property,  involving  the  health, 
comfort,  and  well-bemg  of  over  two  thousand  human 
beings.  The  sanitary  condition  of  this  large  popula- 
tion is  placed  under  the  control  of  a  public  Dody 
who  do  not  interpose.  Can  it  be  said  that  this 
alleged  state  of  things  is  not  a  matter  of  grave  public 
interest?  It  may  be  that  there  is  no  case  in  the 
books  holding  a  matter  like  this  one  of  public  in- 
terest ;  but  I  am  de-arly  of  opinion  that  a  matter  like 
this  now  before  the  court  may  be  made  the  subject 
of  hostile  criticism  and  of  hostile  animadversion, 
provided  the  language  of  the  writer  is  kept  within 
the  limits  of  an  honest  intention  to  discharge  a  public 
duty.  I  agree  with  the  Lord  Chief  Justice  in  holding 
this  a  matter  of  public  interest. 

But  is  the  comment  fair  and  bond  fide  ?  This  is 
essentially  a  question  for  the  jury,  provided  there  is 
anv  evidence  upon  which  they  may  so  find.  This 
'defence  raises  no  question  of  privil^^.    The  defence 


in  such  a  case  is  that  the  words  are  not  defamatory, 
that  fair  and  proper  comment  is  no  liM. 

It  is  only,  as  was  said  by  Boweo,  L. J.,  in  Mermii 
▼.  Carson,  36  W.  R.  231,  20  Q.  B.  D.  275,  irtientk 
writer  goes  beyond  the  limits  of  fair  critioiim  tte 
his  criticism  passes  into  the  region  of  libel  at  alL  fi 
is  for  the  jury  to  consider  what  impressioii  would  b 
produced  in  the  mind  of  an  unprejudiced  reader  vb 
reads  the  report  straight  through,  knowing  not^ 
about  the  case  beforehand.  They  must  not  dwell  toi 
much  on  isolated  passages,  they  must  consider  ^ 
report  as  a  whole.  If  there  are  such  deviatunaica 
absolute  accuracy  as  to  make  the  oomment  msSm, 
they  must  find  for  the  plaintiff;  but,  if  there  ait  w 
such  deviations,  or  the  deviation  is  nmrate  nL 
within  the  latitude  of  fair  discussion,  and  wilMstk 
rep^on  of  that  diversity  of  opinion  which  m^  h 
fairly  and  reasonably  entertained  by  different  person 
upon  the  same  subject-matter,  they  should  nd  for 
the  defendant. 

Applying  these  rules  to  iMa  cade,  I  have  coasU 
the  conclusion  that  the  jury  was  justified  in  fin&C 
for  the  plaintiffs.  Whether  I  should  have  found  tk 
same  verdict  is  not  the  question.  If  tiiere  «« 
evidence  upon  which  the  ju^  might  reasonal^  M 
as  they  did,  the  verdict  c^umot  be  disturbed. 

The  append  must  be  dismissed. 

Kat,  L.J. — ^This  appeal  raises  qaesliaiis  iA  gral 
importance  and  interest. 

The  action  is  by  a  joint-stock  company,  htnt^ 
porated,  carrying  on  a  colliery  businesB,  aguat  ^ 
proprietors  and  publishers  of  a  newspaper,  foriEoi 
published  in  that  paper.  The  alleged  libel  deKobii 
the  condition  of  a  village,  in  which  the  ndaen  wi 
their  families,  to  the  number  of  about  2,000,  tf* 
living;  and  it  describes  it  as  being  nnfit  for  hdsifei* 
tion  according  to  rules  of  healf^  or  nunaiSif.  W* 
are  told  that  the  miners  are  allowed  to  oooapy  te 
houses  in  the  village  rent  free,  and  receive  kaa  ttoes? 
wages  in  consequence.  The  article  goes  into  cm- 
siderable  detail  as  to  the  sanitary  azrangflBfl^ 
water  supply,  overcrowding  of  the  honssB,  and  19^ 
like. 

The  first  question  is  whether  the  subject  d^ 
article  is  a  matter  of  public  interest,  uponwhki^ 
is  lawful  to  make  fair  (iritioism  or  commesi 

Considering  the  extent  of  colliery  business  in  » 
country,  the  enormous  number  of  men  emplojed  mk 
the  legislative  provisions  that  haTe  of  neceoity  bM 
made  concerning  the  mode  of  carrying  it  oSt  u  it 
instance  in  the  ventilation  of  coal  mines,  coniidaisf 
the  number  of  people  in  this  particular  village^ 
fact  that  the  houses  in  which  they  live  are  sapffi* 
by  the  colliery  proprietors  rent  free  as  part  of  J* 
colliers'  wages,  that  this  very  village  is  wito  w 
jurisdiction  of  a  rural  sanitary  authority,  and  thatAi 
article  complained  of  seems  from  the  commfocoaflj 
of  it  to  be  one  of  a  series  dealing  with  ihe  homp  « 
pitmen  in  the  county  of  Durham,  I  am  of  ^V^ 
that  the  subject  of  the  article  is  a  matter  of  pw 
interest,  and  that  a  fair  criticism  upon  such  a  sa^ 
would  not  be  a  libel  at  all :  seejoer  Lord  Kadi^ 
in  Campbell  v.  Spottistooode,  11  W.  E.  569,  3  B.  4  8. 
769,  and  per  Lord  Bowen  in  Merit/ale  v.  Op«» 
Whether  upon  the  whole  the  article  is  hii  ^"^j* 
or  comment  is  eminently  a  matter  for  a  Jury  to^toe^ 

The  next  and  most  important  questson  is  •WJ 
this  action  vtiLI  lie  without  allegation  or  yof^^ 
special  damage.  One  of  the  differenoes  tc^ 
libd  and  slander  is  that,  in  an  action  f^|^~^ 
i.e.,  where  the  defamatory  statement  is  pti*^ 
or  written  and  published,  and  not  menty  e^ 
municated  orallv — generalljr  speaking  ^aa^  ■ 
presumed,  and  that  which  is  oalled  special  d0*S* 
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-•-Til.,  the  safTerinff  some  definite  loss — ^need  not 
be  proved  or  alleged.  But  where  the  plamtifb  are 
tiro  or  more  peraoos  aeeodated  in  partnership,  the 
<ml^  libel  of  which  they  can  jointly  complain  is  one 
^bch  may  mjure  their  joint  property  or  their  joint 
trade  or  business.  The  same  law  is  applicable  to  a 
ovtsin  extent  to  a  trading  corporation.  Its  property 
or  its  business  may  be  injured  by  defamatory  state- 
nsnts,  whether  written  or  oraL  It  has  a  trading 
character,  the  defamation  of  which  may  ruin  it.  If, 
for  example,  an  individual,  a  private  partnership,  or 
a  oorpoiation  were  carryine  on  a  trading  business, 
nd  someone  wrote  and  piu>lished  an  untrue  state- 
neat  that  they  were  insolvent,  or  any  other  statement 
vhidi  might  destroy  their  credit  or  paralyze  their 
Vosiness,  it  is  obvious  that  such  a  statement,  il  untrue, 
vonld  be  a  libel. 

Kow,  for  a  libel  calculated  to  injure  the  business 
of  a  tnuling  conoem,  is  it  the  law  that  no  action 
Till  lie  unless  special  damage  is  alleged  and  proved  ? 
The  general  rule  iB  that,  in  an  action  for  libel  upon 
as  individual,  no  proof  of  special  damage  is  necessary. 
If  inch  proof  were  necessary  in  order  to  lay  a  foim- 
dation  for  the  action,  it  is  obvious  that  in  many  cases 
fte  plaintiff  would  be  put  in  a  position  of  much 
difficolty. 

Bat  there  is  considerable  authority  upon  this 
qaeitioD.  In  the  first  place,  if  a  slander  he  spoken 
<B]onkted  to  injure  an  individual  in  his  trade,  it  is 
lot  neoesaary  to  allege  or  prove  special  damage  to 
'nnid  the  action,  that  being  an  exception  to  the 
geoeial  rule  that  in  actions  of  slander  special  damage 
nut  be  alleged  and  proved :  Phillips  v.  Jaruen^  2 
Bip.  624;  Ingram  ▼.  Lawson,  6  Bing.  N.  C.  212; 
Sayvnrd  v.  Haytoard,  35  W.  E.  392,  34  Ch.  D.  198. 
It  would  be  stran j^e  if,  that  being  so  in  an  edition  for 
fliander,  it  shoold  still  be  necessary  to  allege  and 

CDve  special  damage  in  an  action  not  for  slander, 
t  for  libel  of  a  person  in  respect  of  his  trade.  The 
presomption  of  damage  in  the  case  of  libel  is  much 
liruuger. 

hkLeFanit  ▼.  Malcolmson  the  libel  was  upon  the 
4efaulants  as  owners  of  factories,  imputing  that 
firodties  were  practised  in  their  treatment  of  the 
penona  employed  in  them.  There  was  no  allegation 
of  special  damage ;  but  the  plaintifiBs,  it  was  held, 
could  maintain  a  joint  action,  and  were  entitled  to 
lecovcr  substantial  damages.  In  Ingram  v.  Lawson 
the  action  was  brought  three  days  after  the  publi- 
ca&n  of  the  libel,  which  was  held  to  be  '*a 
libel  on  the  plaintiff  in  his  business  of  a  master 
iBariner  and  shipowner."  There  was  no  alle- 
gation of  special  damage.  It  was  held  that 
tbe  plaintiff  '*  was  not  bound  to  wait  until 
actnai  damage  had  been  incurred.  The  jury 
ver»  warranted  in  giving  such  damages  as  they 
thought  fit  for  the  publication  of  the  libel  and  the 
^niy  to  his  character  in  the  way  of  his  business." 
iSe  verdict  was  for  £900,  some  evidence  of  general 
damage  having  been  given.  In  Russell  v.  Webster 
Btamwell,  B.,  and  Pigott,  B.,  held  that  a  libel 
pnbliahed  of  the  plaLn&s  as  co-proprietors  of  a 
new^per,  being  of  a  defamatory  character  and 
pohbahed  of  them  in  relation  to  their  business,  might 
Be  made  **  the  subject  of  a  joint  action  without  any 
Ifoof  of  special  damage,"  and  that  the  jury  might 
P^  general  damages,  that  is,  damages  according  to 
Hieir  discretion  under  all  the  droumstances  of  the 


^en  it  is  suggested  that,  although  an  individual 
'tta  sue  for  a  liM  upon  him  in  rdation  to  his  busi- 
ly, or  even  the  members  of  a  partnership  may 
usintain  a  joint  action  for  such  a  libel,  yet  tnat  an 
^noorporatea  company  cannot.  But  why  not  ?  Such 
A  corporation  has  a  trading  character,  which  may  be 


destroyed  by  libel.  If  an  individual  or  the  members 
of  a  firm  may  sue  for  a  libel  imputing  to  them  in- 
solvency, because  of  the  damage  which  such  a  libel  is 
calculated  to  do  them  in  relation  to  their  business, 
could  it  possibly  be  maintained  that  a  trading  cor- 
poration could  not  sue  for  a  like  libel  P 

Again,  the  authorities  seem  to  show  that  such  a 
corporation  can  sue  for  such  a  libel,  just  as  an  indi- 
vidual might. 

In  Metropolitan  Saloon  Omnihiia  Co,  v.  Hawkins 
Pollock,  G.B.,  says :  *'  That  a  corporation  at  common 
law  can  sue  in  respect  of  a  libel,  there  is  no  doubt. 
It  would  be  monstrous  if  a  corporation  could  main- 
tain no  action  for  slander  of  title,  through  which  they 
lost  a  great  deal  of  money.  It  could  not  sue  in  re- 
spect of  an  imputation  of  murder  or  incest  or  adultery, 
because  it  comd  not  commit  those  crimes ;  nor  could 
it  sue  in  respect  of  a  charge  of  corruption,  for  a  cor- 
poration cannot  be  guilty  of  corruption,  though  the 
individuals  composing  it  may.  But  it  would  be  very 
odd  if  a  corporation  had  no  means  of  protecting  itself 
against  wrong;  and,  if  its  property  is  injured  by 
slander,  it  has  no  means  of  redress  except  by  action. 
Therefore  it  appears  to  me  clear  that  a  corporation  at 
common  law  may  maintain  an  action  for  a  libel  by 
which  its  property  is  injured  " ;  and  he  held  that  a 
trading  corporation  formed  under  19  &  20  Vict.  c.  47 
had  the  same  power,  saying  this :  "  In  order  to  carry 
on  business  it  is  necessary  that  the  reputation  of  such 
a  corporation  should  be  protected,  and  therefore  in 
cases  of  libel  or  slander  it  must  have  a  remedy  by 
action  "  ;  and  the  other  judges  of  the  Gourt  of  Ex- 
chequer concurred. 

It  had  previously  been  held  in  Williams  v.  Beau- 
mont  that  a  trading  association  not  incorporated, 
entitled  by  Act  of  Parliament  to  sue  or  be  sued  in 
the  name  of  its  chairman,  might  sue  in  his  name  for 
a  libel  on  the  association  in  the  way  of  its  business. 
In  Thorley's  Cattle  Food  Co,  v.  Massam  the  plaintifiii 
were  a  company  incorporated  under  the  Act  of  1862, 
and  had  brought  the  action  for  a  libel.  Bramwell, 
L.J.,  said:  **  I  am  satisfied  that  l^s  was  a  libel  on 
the  plaintiffs  in  the  way  of  their  trade,  and  calculated 
to  do  them  injury,  and  consequently  an  action  is 
maintainable." 

I  therefore  am  of  opinion  that  a  trading  corpora- 
tion may  sue  for  a  libel  calculated  to  iajure  them  in 
respect  of  their  business,  and  may  do  so  without  any 
proof  of  damage,  general  or  special.  Of  course,  it 
there  be  no  such  evidence,  the  damages  given  will 
probably  be  small. 

With  respect  to  the  artide  now  in  question,  it  is 
suggested  uiat  it  does  not  impute  anything  to  the 
corporate  company.  I  cannot  agree  in  this.  It 
states  in  the  commencement  that  they  are  the  owners 
of  the  colliery,  and  throughout  the  meaning  of  the 
writer  seems  to  me  to  be  to  throw  great  blame  upon 
them  for  the  manner  in  which  the  colliers  are  housed 
in  this  village. 

Then,  is  &e  article  fair  P  Does  it  come  within  the 
rule  which  allows  fair  criticism  and  comment  upon  a 
matter  of  public  interest  P  Not  much  fault  has  been 
found  with  that  part  of  it  which  consists  of  comment 
or  criticism  properly  so  called.  It  is  the  accuracy  of 
the  statements  of  fact  which  is  called  in  question.  Ac- 
cording to  the  evidence  many  of  the  houses  in  this  village 
are  littie  better  than  hovels — ^low  buildings  consistinfi^ 
of  one  room  on  the  groimd  fioor  and  an  imceiled 
garret  under  a  slate  roof  above.  Others  scarcely  anv 
larger  have  the  groimd  fioor  divided  into  two  smaU 
rooms.  Many  of  tiiese  houses  have  no  privies  at  all. 
Very  many  have  none  provided  by  the  company,  but 
the  occupiers  have  provided  some  in  their  plots  of 
garden,  which  are  not  immediately  attached  to  the 
houses.    From  the  other  houses  all  the  refuse  is  taken 
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in  boxes  and  thrown  into  open  pits  in  the  streets  from 
which  the  company's  carts  carry  it  away.  The  water 
supply  consists  of  water  pumped  from  the  pits  into 
lurge  iron  tanks,  from  whence  it  is  conducted  to  taps 
here  and  there  in  the  streets.  There  is  no  restriction 
upon  the  occupiers  taking  lodgers,  and  this  is  done 
to  a  great  extent.  No  one  who  has  attended  to  the 
evils  which  result  from  overcrowding  of  houses  and 
want  of  decent  sanitary  accommodation  can  resist  the 
conviction  that  this  state  of  things  deserves  severe 
comment.  I  am  uot  able  to  say  that  there  are  not  in 
this  article  misstatements  and  exaggerations  which 
were  evidence  for  the  jury  of  unfairness;  but  the 
state  of  thinffs  admitted  to  exist  is  so  serious  that  I 
should  not  have  been  inclined  to  interfere  if  the 
verdict  had  been  for  the  defendants.  However,  as  I 
began  by  saying,  the  question  whether  the  article  is 
fair  is  eminently  a  question  for  the  jury.  It  seems 
to  me  impossible  to  hold  that  there  was  not  some 
evidence  of  unfairness,  and  therefore  I  think  that 
we  cannot,  according  to  the  rules  which  we 
observe  on  motions  for  new  trials,  interfere  with  the 
verdict  in  this  case. 

Application  refused. 

Solicitors  for  the  plaintiffs,   Grossman  &  FricJiard, 
for  Dees  &  Thompsmi,  Newcastle. 

Solicitors  for  the  defendants,  Jackson  &  Jackson, 


B.  Div.  1 
,  M:.R.,  and  V 
^y,  L.JJ.)  J 


Nov.  8. 


From  a  B.  Div. 
(Lord  Esher, 
Lopes  and  Kay, 

BxTLMAN  V,  Fexwick.  (a.) 

Shipping — Charter-party  —  Demurrage — Port  of  dis- 
charge— Alter^iative  places  of  discharge  ai  option  of 
charterers  —  Exertion  of  striJces  —  Strike  ai  one  of 
the  named  places — Limitation  on  charterers'  right  of 
option, 

A  charter-party  provided  that  the  ship  should  proceed 
to  one  of  five  named  places  on  the  Thames  as  ordered, 
and  there  deliver  a  cargo  of  coals  to  the  order  of  the 
charterers,  the  charterers  being  exempted  from  liability 
for  deluy  caused  by  strikes.  The  charterers  ordered  the 
vessel  to  proceed  to  R,,  one  of  the  named  places.  While 
the  ship  was  on  her  voyage,  a  strike  of  coal  porters 
occurred  at  R,  The  charterers  knew  of  the  strike  in 
time  to  stop  the  ship  on  her  course  up  the  Thames  and 
order  her  to  proceed  to  one  of  the  other  named  places 
of  discharge,  but  gave  no  stich  order.  The  master  took 
the  ship  to  R,,  where,  in  consequence  of  the  strike,  it  was 
impossible  for  the  charterers  to  take  delivery  of  the  cargo 
within  the  time  allowed  by  the  charter-party. 

Held,  that  the  charterers  were  within  their  rights  in 
ordering  the  ship  to  proceed  to  R,,  and  in  allounng  her  to 
go  there ;  and  that,  the  delay  having  been  caused  by  the 
strike,  they  were  not  liable  for  demurrage. 

Application  by  the  plaintiflBs  for  a  new  trial  or  for 
judgment. 

The  action  was  brought  by  shipowners  against 
charterers  to  recover  £117  for  demurrage  of  a  ship 
called  The  Ashdene,  which  was  chartered  for  the  pur- 
pose of  carrying  coals  from  the  Tyne  to  the  Thames. 

The  charter-party,  which  was  to  remain  in  force 
from  November,  1891,  till  Februanr,  1892,  provided 
that  The  Ashdene,  after  being  loaded  on  the  Tyne, 
should  proceed  to  London,  either  to  the  Pool, 
Regent's  Canal,  Victoria  Docks,  the  Derricks,  or 
Beckton,  or  other  safe  berth  as  ordered,  and  deliver 

^  (a.)  Reported  by  F.  G.  Ruckbb,  Esq.,  Barrister- 
at-Law. 


her  cargo  to  the  order  of  the  charterers,  eighty-four 
running  hours  being  allowed  on  each  voyage  for 
loading  and  discharging.  There  was  a  danse 
exempting  the  charterers  from  liability  for  any  delay 
caused  by  strikes  of  workmen  at  the  ports  of  loading 
or  discharging. 

The  ship  left  the  Tyne,  on  her  seventh  vqyage,  at 
1  o'clock  on  the  morning  of  the  10th  of  Febmaiy.  k 
strike  of  the  coal  porters  at  the  Regent's  Canal  began 
at  12  o'dock  on  l£e  same  day  and  Luted  till  the  17th 
of  February.  Those  on  board  The  Ashdene  reoeired 
news  of  the  strike  about  4  o'clock  in  the  afternoon  of 
the  10th  of  February;  the  defendants  also  knew  of  ^ 
strike  on  the  same  afternoon.  The  ship  passed  GrtTe^ 
end  about  9.30  on  the  morning  of  the  Utli  d 
February.  The  master  had  previously  reoei?ed  a 
general  order  to  take  the  ship  te  the  R^zent's  Gaail 
unless  ordered  otherwise ;  and  accoraingly,  not 
receiving  any  special  order,  he  proceeded  thitheL 
The  ship  arrived  at  the  Regent's  Canal,  and  was 
ready  to  discharge  at  about  2.30  in  the  aftemooc  d 
the  same  day.  In  consequence  of  the  strike  she  ing 
delayed  at  the  Regent's  Canal  for  141  hoon.  Sie 
was  ultimately  taken  to  Beckton,  where  her  disdurge 
was  completed  on  the  19th  of  February.  No  stzik 
took  place  at  any  of  the  other  places  named  in  tk 
charter-party. 

The  tnal  of  the  action  took  place  before  PoDod, 
B.,  and  a  jury.  The  learned  jadge  left  certain 
questions  to  the  jury,  which,  with  the  answoa,  vae 
as  follows: — **  Did  the  defendants  act  reasooab^in 
ordering  the  ship  to  the  Regent's  Canal  ?~Ye&  A^ 
in  allowing  her  to  go  there  ?— No.  Could  thedfifcwl- 
ants  have  obtained  the  discharge  of  Hie  ship  at  tlie 
Regent's  Canal  by  the  use  of  any  reasoname  efforts 
within  the  time  allowed  by  the  charter-party?— ^'o• 
Could  they  so  have  obtained  her  discharge  at  any 
other  plfikce  of  discharge  within  the  charter-party  1'— 
If  the  ship  had  been  stopped  at  Gkavesend,  Yes;  if 
she  was  allowed  to  go  on  to  the  Regent's  Canal  !^o. 

The  jury  assessed  the  damages  at  one  forthing. 

Pollock,  B.,  reserved  judgment,  and,  <m.  fmibs 
consideration,  held  that  the  charterers  wa«  '^r&st 
their  rights  in  sending  the  vessel  to  tiie  Begat's 
Canal,  and  gave  judgment  for  the  defendants. 

The  plainti£Bs  applied  for  judgment  or  for  a  nfv 
trial. 

Bucknill,  Q,C,,  and  ScruUon,  for  the  pkintiis.— tte 
option  given  to  the  charterers  by  this  oharter-pirtr 
as  to  the  choice  of  a  place  of  discharge  is  notaiia}>' 
solute  option,  but  is  subject  to  certain  hmita&i^ 
For  instance,  such  an  option  must  be  exercised  witkia 
a  reasonable  time ;  and  the  charterers  must  exerose 
their  option  by  choosing  a  berth  which  is  bet,  and 
which  is  likely  to  remain  free  for  a  reasonaUe  time; 
Tharsis  Sulphur  and  Copper  Co,  v.  Morel  Br^^ 
&  Co,,  40  W.  R.  58,  [1891]  2  a  B.  64T,  ^ 
L.  T.  N.  S.  659,  per  Bowen,  L.J.  In  thia  e^ 
the  order  to  proceed  to  the  Re^^t's  Canal  had  beet 
given  by  the  agent  of  the  charterers  before  the  sis? 
left  the  Tyne ;  but  before  she  arrived  in  the  Tbaaei 
the  charterers  knew  of  the  strike  at  the  B^gesi'i 
Canal.  It  was  quite  possible  for  them  to  have  st^^ 
the  ship  at  Gravesend,  and  given  an  oider  fof  herto 
proceed  to  one  of  the  other  places  of  discharge  BSBtfd 
in  the  charter.  It  was  unreasonable  iat  Uios  » 
allow  her  to  proceed  to  the  Regent's  Canal,  and  »^ 
jury  have  found.  The  defendante,  having  exew«» 
their  option  unreasonably,  are  responsible  for  the  ^ 
lay  which  occurred,  and  judgment  ought  to  havafcM* 
entered  for  the  plaintifEs.  ^ 

They  also  cited  Ogden  v.  Qruham,  10  W.  t  ^' 
1  B.  &  S.  773,  5  L.  T.  N.  S.  396,  and  The  Te»if^ 
20  W.  R.  421,  L.  R.  4  P.  C.  171,  26  L.  T,  X.  fiw^^ 
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CouBT  OF  Appeal. 


Bttlman  v.  FwrwiOK.—'lN  be  Whiston's  Estate. 


High  Cotjbt* 


Bighorn,  Q.C,  and  Leek,  for  the  defendants. 

Lord  Esheb,  M.B.— This  seems  to  me  to  be  a  clear 
eue.  The  question  is,  Whether  the  charterers,  in 
ordering  and  allowing  l^e  ship  to  so  to  the  Begent's 
Omal,  did  anything  more  than  they  were  by  the 
charter-party  entitled  to  do  P  The  shipowners  under- 
took to  take  the  ship  to  the  Regent's  Canal  or  any 
oUier  of  certain  specified  places  or  other  safe  berth  as 
&e  charterers  might  order.  The  charter-party  oon- 
ttiss  no  limitation  on  the  power  of  the  charterers  to 
ffje  orders  for  the  ship  to  go  to  any  of  the  spedfied 
places,  which  are  all  assumed  to  be  safe  places.  The 
only  limitation  on  the  charterers'  power  of  option  is 
that,  if  they  choose  some  place  other  than  those  speci- 
fied, they  must  choose  a  safe  berth.  The  chwi^rers, 
in  fact,  gave  orders  for  the  ship  to  go  to  the  Regent's 
GaoaL  There  is  no  limitation  expressed  in  the 
disrter-party  to  the  power  so  to  order,  nor  can  any 
limitation  whatever  be  implied,  except  in  the  case  of 
wmethinf  happening  which  should  make  the  Regent's 
Oanal  no  lon^  a  port  to  which  ships  could  go ;  as, 
for  example,  in  the  case  to  which  we  were  r^erred, 
▼here,  in  consequence  of  war  having  broken  out,  the 
ahq>  would  have  been  fired  on  if  she  had  gone  to  the 
port  to  which  she  had  been  ordered.  That  certainly 
i«  tilie  case  of  a  port  to  which  a  ship  could  not  go. 
But  in  this  case,  at  the  time  when  the  charterers 
ordered  the  ship  to  go  to  the  Regent's  Canal,  there 
oonld  be  no  objection  to  that  order  being  given, 
md  nothing  happened  afterwards  to  compel  them  to 
liter  tiie  order.  When  the  ship  arrived  at  the 
fiegent's  Canal,  there  was  a  difficulty  in  taking  de- 
liveiy  by  the  charterers  in  consequence  of  a  strike 
among  the  coal  porters.  The  mere  fact  of  the  exist- 
ence of  the  strike,  however,  would  not  excuse  the 
charterers  from  liability  for  delay.  If  notwithstand- 
ing the  strike  tbey  could  by  reasonable  exertions 
have  taken  delivery  of  the  cargo  within  the  proper 
time,  the  strike  would  not  have  afforded  them  any 
defence.  But  the  jury  have  found  that  the  charterers 
gold  not  by  any  reasonable  efforts  have  taken  de- 
livery at  the  Regent's  Canal  within  the  time  allowed 
by  the  charter-party.  The  delay  therefore  was 
cnsed  by  the  strike,  and  delay  caused  by  strikes  is 
one  of  the  exceptions  mentioned  in  the  charter-party. 
For  these  reasons  I  think  that  the  defendants  are  free 
from  liability,    and    that  the  application  must  be 


Lopisand  BLay,  L.JJ.,  concurred. 
Apfiicatimi  dismissed. 

Solicitors  for  the  plaintiffs,  Botterdl  &  Boche. 
Solicitors  for  the  defendants,  Lawless  Jh  Co, 


Wtfy  <lSourt  of  ^U0t(ce. 

Chitty,J.  I  ^«^-  13,14. 

In  re  Whiston's  Estate. 
Lovatt  v.  Whiston.  (a.) 

Sfi^imeTd— Voluntary  settlement— EquHahle  estates- 
Formal  limitattoTis  —  No  words  of  inheritance  — 
QwiUity  of  esiaie. 

An  equitahle  estate  in  fee  cannot  he  formally  limited  by 
«ed  without  words  of  inheritance  or  their  statutory 
^vaUrds, 

Meyler  r.  Meyler,  W  L.  R.  Ir,  522,  32  TT.  R.  Dig, 
^ffolhwed. 

(«•)  Reported  by  G.  Rowlaot)  Alston,  Esq.,  Bar- 
risfcer-at-Law. 


Originating  summons. 

By  a  voluntary  settlement,  dated  1845,  after  a 
recital  that  the  settlor  was  desirous  of  settling  all  his 
freehold  and  personal  estate  for  the  benefit  of  his 
wife,  himself,  and  their  children,  and  the  other 
objects  of  the  trusts  thereinafter  contained,  certain 
freehold  hereditaments  were  conveyed  to  trustees  and 
their  heirs  upon  trust  to  permit  the  settlor's  wife  to 
receive  the  rents  during  her  life ;  and  after  her 
decease,  in  case  the  settlor  survived  her,  upon  trust 
to  permit  him  to  receive  the  rents  during  his  life ; 
and  after  the  death  of  the  survivor,  then,  as  to  and 
concerning  the  said  messuages  and  hereditaments, 
and  the  rents,  issues,  and  profits  thereof  thenceforth 
to  arise  therefrom,  in  trust  for  such  diildren  of  the 
said  settlor  by  his  said  wife  begotten  or  to  be 
begotten  as,  bcong  a  son  or  sons,  should  attain  the 
age  of  twenty-one  years,  or,  bdng  a  daughter  or 
daughters,  should  attain  that  age  or  marry.  A, 
power  of  maintenance  followed,  and  then  a  power 
of  advanoement,  providing  that  it  should  be  uiwful 
for  the  trustees  for  the  time  beiuR,  with  the  consent 
of  the  settlor's  wife  and  the  setlJor,  or  the  survivor 
of  them,  and,  after  the  death  of  such  survivor,  at  the 
discretion  of  the  trustees,  to  raise  any  pa^t  not 
exceeding  one  moiety  of  the  share  or  portion,  or 
respective  shares  or  portions,  of  which  anv  child  or 
^children  of  the  settlor  and  his  wife  should  be 
actually  or  presumptively  entitled  of  and  in  the 
trust  estate,  and  to  apply  the  money  so  raised  for 
his  or  their  advancement,  ''so  that  the  moneys  so 
to  be  raised  and  applied  for  any  such  child  or  chudren 
respectively  be  considered  as  part  of  his  or  their 
shsure  or  x)ortion,  shares  or  portions,  under  these 
presents."  The  proi>erty  comprised  in  the  above 
settlement  was  siibject  to  a  mortgage,  so  that  the 
legal  estate  was  outstanding. 

Three  children  only  attained  vested  interests ;  one 
of  these  children  died  before  his  father,  the  settlor, 
intestate  and  without  issue.  The  other  two  survived 
the  settlor. 

The  settlor  died  in  July,  1866,  having  disposed  of 
his  real  estate  by  his  will. 

The  settlor's  widow,  who  took  certain  interests  and 
certain  powers  of  appointment  under  his  will,  died  in 
December,  1880,  leaving  a  will. 

The  above  limitations  to  the  children  containing  no 
words  of  iuheritance,  this  summons  was  taken  out  by 
the  present  trustees  to  determine,  inter  alia^  whether 
such  children  took  estates  for  life  only,  oi*  estates  in 
fee  simple. 

There  were  other  questions  depending  on  the  con- 
struction of  the  two  wills. 

Byrne,  Q.C.,  and  Kenyon  Parker,  for  the  trustees 
and  for  other  interests  which  they  were  appointed 
to  represent. — ^The  children  took  only  life  estates: 
Holliday  v.  Overton,  15  Beav.  480. 

Alexander,  Q.C,  and  Albert  Jessd,  for  the  persons 
entitled  to  the  revEd  estate  of  the  two  children  who 
survived  the  settlor. — Words  of  izdieritance  are  not 
necessary  in  the  limitation  of  equitable  estates. 
Equity  regards  the  intention,  which  is  here  clearly 
shown  both  by  the  recital  and  the  advancement 
clause:  2  Coke  on  Littleton  (Butler),  290b  xvi.;  1 
Cruise,  343 ;  1  Hayes,  91 ;  Williams's  Real  Property, 
17th  ed.,  p.  173;  In  re  Bird,  3  Ch.  D.  214,  25  W.  R. 
Dig.  97. 

Fawcus,  for  a  great  grandson  interested  under  the 
wills  of  the  settlor  and  his  wife. — Holliday  v.  Overton 
was  followed  in  Meyler  v.  Meyler,  11  L.  R.  Lr.  522 
(1883),  32  W.  R.  Dig.  65,  where  the  authorities  are 
fully  considered :  see  also  Middleton  v.  Barker,  W.  N., 
1873,  p.  231,  22  W.  R.  Dig.  259;  Mphinstone  on  the 
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Interpretation  of  Deeds,  p.  276,  B.  104 :  *' An  equit- 
able lindtation  by  wav  of  trust  exeoated  has  the 
same  oonstmction  as  a  legal  limitation." 

Byrne,  Q.C,  replied. 

Ohitty,  J. — ^The  first  point  is,  what  interest  the 
settlor's  children  took  un^  the  settlement  of  1845. 
The  settlement  was  a  voluntary  one,  and  the  legal 
estate  was  outstanding.  The  settlement  contains  a 
series  of  formal  limitations,  but  the  words  '*  heirs  " 
or  "  in  fee  simple  "  do  not  occur  in  the  limitations  to 
the  children.  If  these  limitations  were  limitations  of 
legal  estates  the  children  would  only  take  life  estates. 
Hie  older  authorities  seem  to  have  been  of  opinion 
that  equity  regarded  the  intention  and  did  not  follow 
the  law  in  cases  like  the  one  I  hare  before  me.  The 
more  modem  text  writers,  however,  have  changed 
their  view,  and  in  both  Lewin  on  Trusts,  p.  114,  and 
in  Elphinstone  on  the  Interpretation  of  Deeds,  p.  276, 
B.  104,  which  bring  down  the  cases  to  MeyUr  v. 
Meyler,  the  rule  is  stated  the  other  way.  In  Mtyler  v. 
MeyJer  the  conclusion  of  the  Irish  yice-Chancellor  is 
in  accordance  with  Elphinstone's  view.  It  is  my 
impression  that  both  Jeesel,  M.B.,  and  myseU 
have  decided  this  point  in  the  same  way.  The  Irish 
authority  is  not,  of  course,  binding  on  me  sitting 
here,  but  I  think  the  reasoning  of  the  Irish  Yice- 
Chancellor  is  correct;  and,  taking  into  consideration 
as  well  the  decision  of  Bacon,  Y.C,  in  Middleton  v. 
Barker,  as  far  as  I  can  gather  it  from  the  Weekly 
NgUb,  I  think  the  diildren  took  life  estates  only. 

It  is  said  there  are  very  special  ^unds  on  this 
deed  for  a  more  liberal  construction.  The  only 
objects  of  the  trusts  are  the  settlor,  his  wife  and 
children.  But  this  is  quite  consistent  with  my  con- 
struction, as  the  settlor,  who  is  one  of  the  objects, 
would  take  under  the  resulting  trust. 

The  strongest  point  made  is  on  the  power  of  ad- 
vancement ;  but  it  is  clear  that  an  incautious 
draftsman  has  taken  a  will  form,  and  applied  it  in 
drawing  this  deed.  The  ground  of  my  decision 
shortlv  is  that  there  is  a  formal  deed  with  a  series  of 
formal  limitations,  and  though  the  estates  are  in  fact 
only  equitable,  still  the  strict  legal  construction  must 
be  followed. 

Solicitors,  White  <fc  Som;  Joseph  &  Hyam,  for  Hand 
&  Co.,  Sheffield. 


Chan.  Div.  \  t       oo  ot 

Chitty,  J.  ]  J"^-  23,  27. 

Coats  (Limited)  v.  Chad"v^ick  (Limited),  (a.) 

Contempt  of  court — Publication  of  ex  parte  stateTnenU  in 
an  action — Injunction* 

Interference  with  the  course  of  justice  by  the  publica- 
tion of  ex  parte  statements  by  a  party  to  an  action — e.g., 
in  a  trade  circular — is  a  contempt  of  court  which  may  be 
restrained  by  injunction, 

Secus,  a  mere  warning  to  the  trade. 

Motion. 

This  was  a  motion  by  the  defendants  to  restrain 
the  plaintiffs  from  issuing  the  circular  below  men- 
tioned, or  any  other  circular  intended  or  calculated 
to  prejudice  or  impede  the  fair  trial  of  the  action, 
or,  in  the^  alternative,  that  a  writ  of  sequestration 
might  be  issued  against  the  plaintiflPs  for  contempt. 
The  plaintifib,  who  were  cotton  manufacturers,  had 
commenced  an  action  for  an  injunction  to  restrain 

(a.)  Beported  by  Q.  Bowlaio)  Alston,  Esq., 
Barrister-at-Law. 


the  defendants,  who  oaxried  on  the  same  bmiiiMi, 
from  representing,  by  means  of  wrappers,  labdi, 
tickets  or  otherwise,  that  the  goods  sold  by  then 
were  the  goods  of  the  plaintiffs,  and  concorrsotlj 
with  their  writ  they  issued  the  following  drcolsr  to 
the  trade : — 

"  Dear  Sir, — ^We  regret  to  have  to  draw  your  at- 
tention to  the  fact  that  Messrs.  James  Chadwick  k 
Brother  (Limited)  have  recentiy  attempted  to  injtue 
our  trade  by  adopting  a  blue  label  for  400  yards  ax- 
cord  which  so  closely  resembles  ours  as  to  prodnoe 
the  result  of  their  goods  being  passed  off  as  ours,  nor 
can  there  be  any  doubt  that  this  is  intended,  u 
Messrs.  Chadwick  have  previously  and  for  a  number 
of  years  sold  their  400  yards  six-cord  with  a  label  d 
their  own  which  in  no  way  resembles  ours. 

*<  Being  apparentiy  unsuccessful  in  selling  tbisdiK 
of  goods  with  their  own  label  they  have  now  sdoftted 
the  device  of  imitating  ours  in  order  more  resdi^  to 
find  purchasers  for  their  thread. 

'*  We  are  determined  to  use  every  means  in  oor 
power  to  put  a  stop  to  unfair  competition  of  thu  eort 
and  have  therefore  commenced  proceedings  against 
Messrs.  Chadwick.  We  have  also  been  oompeM  to 
take  proceedings  against  retail  dealers  selling  goodi 
manufactured  by  Messrs.  Chadwick  and  beazmg  tk 
blue  label  which  is  an  ioiitation  of  ours. 

"  We  think  it  right  to  warn  the  trade  in  genec^oJ 
the  course  we  are  pursuing,  and,  for  your  informatiaa, 
we  beg  to  ^ve  you  at  foot  an  extract  from  a  reoeat 
judgment  given  m  the  Chancery  Division  of  the  Eigt 
Coi^  of  Justice. 

**  Yours  truly, 

"  J.  &  P.  Coats  (limited). 

**  *  (Extract  from  judgment.) 

**  '  All  I  can  say,  in  conclusion,  as  to  these  labdi* 
is  this,  that,  though  the  defendant  may,  if  he  ^easM, 
use  such  labels  or  wrappers  as  are  to  his  lilmig,  be 
must  take  very  good  care  that  in  doing  it  he  doei  asi 
adopt  any  which  may  have  the  effect  or  be  cakolated 
to  produce  the  result  of  passing  off  his  goods  as  tbo« 
of  the  plaintiff.'  " 

;Si>  Richard  Webster,  Q.C,  BousfUld,  Q.C,  M^ 
Cutler,  and  Sebastian,  for  the  defendants. — We  do  Mi 
come  here  seeking  to  restrain  a  libel,  but  on  th« 
ground  of  contempt  of  court.  This  circular  fiEs 
within  the  third  sort  of  contempt  mentioned  by  Lord 
Hardwicke  in  Boach  v.  Hall,  2  Atk.  469— viz.,  "pre- 
judicing  mankind  against  persons  before  the  cause  ii 
heard  "  :  see  also  Kitcat  v.  Sharpe,  31  W.  E.  227;  I> 
re  Cheltenham  and  Swansea  Railway  Carriage  «« 
Wago7i  Co.,  17  W.  B.  463,  L.  B.  8  Eq.  580;  t^aW 
V.  Lindsay,  4  Pat.  Bep.  189. 

Sir  Edward  Clarke,  Q.C,  Moulton,  Q.C.,  Bramv^ 
Davies,  and  Reginald  ,Winslow,  for  the  plaintiffs,— TStf 
circular  is  true,  and  we  are  prepared  with  endeaoe  to 
justify  it.  We  are  entitled  to  warn  the  trade  lai 
state  the  nature  of  the  action  we  are  bringing.  "Oiii 
amounts  to  no  more  than  publishing  our  statement  o' 
claim  whidi  is  on  the  record.  The  court  cannot  in- 
direcUy  restrain  the  publication  of  a  libel  by  injaa^ 
tion. 

Chitty,  J. — ^The  defendants'  motion  ii  founded 
on  an  alleged  contempt.  It  is  competent  for  the 
court,  where  a  contempt  is  threatened  or  has  he« 
committed,  to  take  the  more  lenient  course  of  grant- 
ing  an  injunction  in  preference  to  making,  an  cs^ 
for  committal  or  sequestration:  see  Plimptonr.  Sp32ff. 
25  W.  B.  162,  4  Ch.  D.  286.  The  circular  oo«- 
plained  of  is  dated  the  same  da^  as  the  writ  in  v 
action,  and  is  signed  by  the  plamtiffs.  This  cmw 
has  been  widely  distributed  by  the  plaintifEsf~ 
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retail  dealers  in  the  sewing-cotton  trade  and  others. 
Hm  special  ground  of  complaint  is  that  the  class  of 
psnoDS  to  whom  the  circnlfur  is  addressed  is  the  very 
ds08  to  whom  the  defendants  will  have  to  look  for 
endenoe  in  support  of  their  defence,  and  that  it  is 
calfflilated  to  create  a  bias  against  the  defendants  in 
ite  nunds  of  those  who  receiye  it,  and  to  deter  them 
{rom  oonung  forward  as  witnesses  for  the  defendants. 
It  appears  to  me  that  it  is  calculated  to  prejudice 
Ihed^endants  in  their  defence,  and  that  it  thus  falls 
under  the  well-establiahed  head  of  contempt  by  in- 
terfering with  the  course  of  justice.  It  is  a  strong 
<me-sidra  statement  by  one  of  the  parties  to  the 
astion  on  the  merits  of  the  case  which  is  pending 
before  the  court.  It  imhesitatingly  imputes  fraud 
sad  dishonesty  to  the  defendants.  It  charges  them 
not  merely  with  imitating  the  plaintifb'  goods  but 
with  the  deliberate  intention  of  imitating.  The  fact 
tbat  Messrs.  Coats  held  a  high  position  in  the  trade, 
being  as  their  counsel  stated  at  the  very  head  of  the 
trade,  gives  additional  force  to  these  statements,  and 
renden  it  the  more  probable  that  the  traders,  and 
particularly  the  smaller  retail  traders,  will  be  thereby 
affected  adversely  to  the  defendants. 

The  plaintiflfa*  oounsel  not  only  admitted,  but 
boldly  asserted  and  made  it  part  of  their  argument, 
that  the  circular  was  libellous,  and  that  they  could 
jvtifythe  libel:  and  they  referred  to  some  of  the 
endflnoe,  which  apparently  had  been  adduced  for  the 
pirpoee  of  sustaining  the  justification.  But  the  evi- 
dence and  the  argument  founded  on  it  are  irrelevant 
oa  tins  motion.  Interference  with  the  course  of  jus- 
iioe  by  the  publication  of  ex  parte  statements  by  a 
wty  to  an  action  is  not  the  less  a  contempt  of  court 
becaoae  the  statements  are  libellous  or  because  the 
party  is  prepared  to  justify  the  libel  or  because  the 
fibel  deals  with  the  merits  of  the  action.  The  con* 
aiderations  applicable  to  the  granting  or  refusing  an 
injunction  on  interlocutory  motion  in  a  libel  action 
ba?e  no  application  in  the  present  case.  On  such  a 
motion  as  the  present  the  court  declines  to  go  into  the 
merits  of  the  action.  The  circumstance  that  the 
moving  parties  press  for  the  less  severe  remedy  by 
injunction  rather  than  the  more  stringent  remedy  by 
oommittal  or  sequestration  makes  no  difference.  I 
giant  the  injunction  as  asked,  adding  that  I  should 
not  have  intervened  ii  the  circular  had  amounted  to 
a  mere  warning  to  the  trade  against  infringement  or 
imitation.  The  plaintiffs  are  at  liberty  to  warn  the 
trade  as  much  as  they  like  notwithstanding  the  pen- 
dency of  this  action,  but  they  are  bound  to  refrain 
during  its  pendency  from  public  discussion  on  the 
merits  or  demerits  of  the  case.  The  defendants  are 
olitled  to  an  injunction  restraining  the  plaintiffs 
^rom  issuing  the  circular  complained  of  or  any  similar 
<3icalar.    Costs  follow  the  event. 

Solicitors,  Bush  cfe  MelloVf  for  Ciinliffes  &  Gray, 
Manchester;  Linklatera. 
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North,  J.;  ^^^-2. 

In  re  Tayloe,  Sons,  &  Tarbuck.  (a.) 
^^ttdia  —  Solicitor   and   client  —  Ta  ration  —  Common 
w^ — Order   become  inoperative — Second  order   ob" 
iained  hy  suppreseion  of  inaterial  fade. 

A  dietU  obtained  a  common  order  to  tax  hie  solicitor e* 
w.  When  the  parties  met  before  the  taxing  master  the 
^*«f  had  become  inoperative.     The  taxing  master  said 

W  Eeported  by  C.  P.  Bunoan,  Esq.,  Barrister-at- 
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he  had  no  jurisdiction,  therefortt  to  make  any  order  as 
to  cotis ;  but  expressed  an  opinion  thcU  the  client  should 
pay  two  guineas  for  the  solicitors*  costs.  The  client 
subsequently  offered  the  two  guineas.  Before  his  offer 
was  accepted  or  refused^  he  obtained  a  second  common 
order  without  mentioning  the  first.  On  motion  to  dis- 
charge the  second  order, 

Heidy  that  it  had  been  wrongly  obtained  by  the  sup- 
pression of  material  facts,  but  that,  as  useless  expense 
would  be  caused  by  discharging  the  order,  the  tcucifig 
master  must  be  directed  to  proceed  with  it,  but  to  tax  also 
the  solicitors*  costs  of  the  first  order  and  their  costs  of  the 
motion,  these  costs  to  be  brought  into  account. 

Motion. 

Messrs.  Taylor,  Sons,  &  Tarbuck,  who  had  acted  for 
Mr.  Fairclough  in  an  arbitration  and  other  matters, 
delivered  to  him  on  the  10th  of  May,  1893,  a  bill  of 
costs.  On  the  24th  of  October,  1893,  Mr.  Fairclough 
obtained  an  order  of  course  to  tax  two  bills  of  costs 
— the  bill  of  the  10th  of  May  and  another  bill  alleged 
to  have  been  delivered  on  the  27th  of  October,  1892. 
The  order  contained  the  usual  direction  that  the 
taxing  master  should  give  his  certificate  within  a 
month  unless  he  extended  the  time,  and  that  no  pro- 
ceedings were  to  be  commenced  against  Mr.  Fair- 
clough pending  the  reference.  The  taxing  master, 
without  having  extended  the  time,  gave  notice  on 
the  29th  of  November,  1893,  that  he  had  fixed  the 
7th  of  December  next  for  the  taxation.  On  the  7  th 
of  December  the  parties  attended,  when  the  taxing 
master  decided  that  the  alleged  bill  of  the  27th  of 
October  was  not  a  bill  of  costs  at  all  and  that  he 
could  not  under  the  order  to  taix  two  bills  tax  the 
bill  of  the  10th  of  May  alone.  On  the  19th  of 
December,  1893,  the  parties  again  attended  before 
the  taxing  master,  when  he  held  that  the  order  had 
become  inoperative,  as  he  had  not  extended  the  time, 
and  that  he  had  therefore  no  jurisdiction  to  make 
any  order  as  to  costs.  He,  however,  expressed  an 
opinion  that  Mr.  Fairclough  should  pay  Mesurs. 
Taylor's  costs,  and  that  two  guineas  would  be  a 
proper  smn.  On  the  2l8t  of  December,  1893,  Mr. 
Fairclough*s  solicitors  wrote  to  Messrs.  Taylor's 
London  agents  offering  to  pay  two  guineas  f^  them 
in  respect  of  costs  of  the  abandoned  order.  The 
agents  replied  that  they  would  consult  their  client. 
But  before  any  further  answer  was  given  Mr.  Fair- 
clough, on  the  8th  of  January,  1894,  obtained  a 
second  order  of  course  to  tax  the  bill  of  the  10th  of 
May. 

This  was  a  motion  by  Messrs.  Taylor  to  dis- 
charge the  order  of  the  8th  of  January,  on  the  ground 
that  it  had  been  obtained  by  the  suppression  of  the 
material  facts  that  a  previous  order  had  been  obtained 
on  the  24th  of  October  and  had  been  allowed  to 
lapse. 

Wurtzburg,  for  the  motion,  cited  In  re  Webster,  39 
W.  R.  535,  [1891]  2  Ch.  102. 

H,  M,  Humphry,  for  Mr.  Fairclough. 

North,  J.,  in  stating  the  facts  above  set  out,  said 
that  the  reply  of  Messrs.  Taylor's  London  agents  to 
the  letter  offering  to  pay  two  guineas  was  a  perfectly 
reasonable  one,  and  continued:  Mr.  Fairclough' s 
solicitors  not  having  received  any  further  answer  to 
their  offer  to  pay  two  guineas  as  the  costs  of  the  first 
order,  took  the  law  into  their  own  hands,  and  applied 
for  a  second  order  of  course  for  taxation,  no  mention 
being  made  of  the  first  order.  In  my  opinion  the 
solicitors  made  a  mistake  in  doing  so,  although  not  in 
bad  faitii,  yet  a  mistake  in  practice,  and  a  serious 
one.  Having  got  the  first  order  to  tax,  and  so  sus- 
pended for  a  month  Messrs.  Taylor's  power  to  sue. 
they,    when   that  proved   abortive,  again   suspend 
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Messrs.  Taylor's  remedy  by  obtaining  the  second 
order  without  xnentioniiig  the  first.  In  that  they 
were  wrong,  although  the  right  of  taxation  was  not 
lost,  for  on  a  proper  applioation  by  summons  thev 
would  have  obtained  an  order  for  taxation  of  the  biU 
of  May.  Mr.  Humphry  says  precisely  the  same  order 
as  that  they  have  ootained,  but  I  do  not  think  so,  for 
it  would  have  been  an  order  for  taxation  coupled 
with  a  direction  for  payment  of  the  costs  of  the  first 
application.  It  is  said  that  is  a  mere  question  of 
tedmicality,  because  an  offer  to  pay  the  costs  had 
already  been  made.  But  that  is  not  so.  The  only 
offer  was  to  pay  two  guineas,  and  while  Messrs. 
Taylor  were  considering  whether  they  would  accept 
this  Mr.  Fairdough's  solicitors  applied  for  a  second 
order,  and  by  a  mistake  in  practice,  by  omitting  to 
disclose  material  facts,  obtained  one  in  common  form. 
It  will  be  unnecessary,  howeyer,  to  discharge  the 
order,  for  the  parties  would  be  put  to  useless  expense. 
I  shall  therefore  direct  the  taiang  master  to  proceed 
with  the  present  order,  but  to  tax  also  Messrs. 
Taylor's  costs  of  the  first  application  and  of  this 
motion,  their  costs  to  be  brought  into  account. 

Solicitors  for  Messrs.  Taylor,  Blake  &  HeseHine, 

Solicitors  for  Mr.  Fairdough,  Torr,  QribhUy  Oddie, 
&  Sinclair,  for  H,  A.  Longton,  Warrington. 


|gou0e  Of  HorTrji. 
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Sept.  8,  1893. 


London  County  Council  v.  Chubchwakdens,  &c., 

of  the  Parish  of  Ebith. 

Chubchwardens,  &c.,  of  West  Ham  v.  London 

County  Council. 
Assessment  Committee  of  St.  George's  Union  v. 
London  County  Council,  (a.) 

Poor  rate — Ratedbility — Rateable  value — Setvage  works 
— Sewage — Beneficial  occupation — Annual  value — 6  <fc 
7  Will.  4,  c.  96,  «.  1—32  <C?  33  Vict.  c.  67,  a.  4. 

The  London  County  Council  were  owners  of  certain 
land  and  sewage  works  {consisting  of  oiUfall  works, 
pumping-station,  &c.)  in'the  parish  of  Erith,  which  were 
connected  ivith  the  metropolitan  sewage  system,  and  were 
suitable  and  necessary  for  carrying  out  their  statutory 
dxUies.  When  the  land  and  premises  in  question  were 
used  as  part  of  the  metropolitan  sewage  system  they  could 
not  yield  any  profit,  and  the  London  County  Council 
were  the  only  possible  hypothetical  tenants.  If  the  land 
and  works  so  connected  had  been  let  to  the  London  County 
Council  cw  tenants  for  the  purpose  of  being  used  by  them 
as  part  of  and  in  connection  with  the  metrop<*liian  setvage 
system  they  would  have  been  willing  to  pay  therefw  an 
annual  rent  sufficiiTit  to  support  the  gross  and  net  rate- 
able value  at  which  they  had  been  valued  by  the  quarter 
sessions.  But  if  the  said  land  and  works  had  been  dis- 
connected, and,  in  the  hands  of  a  tenant,  applied  to  any 
other  use,  the  rateable  value  toould  have  been  lower  than 
that  at  which  it  had  been  fixed-  by  the  quarter  sessions. 

Held,  that  the  true  test  of  rateability  is  whether  the 
occupation  is  of  value,  and  not  whether  it  is  one  by  which 
pecuniary  profit  can  be  made ;  that  the  London  County 
Council  were  liable  to  be  rated  in  respext  of  the  above 
premises,  and  that  they  were  to  be  taken  into  considera- 
tion as  possible  hypothetical  tenants ;  and,  consequently, 

(a.)  Beported  by  Chables  H.  Grafton,  Esq.,  Bar- 
rister-at-Law. 


the  higher  assessment  w<u  right,  and  this  was  so  Mtwitk* 
standing  the  fact  t?iat  the  London  County  Council  tpen 
owners  of  these  premises  and  could  not  legally  heeom 
tenants  thereof 

Although  sewers  underground  are  not  rateable,  tke 
reasons  for  this  are  unsatisfactory;  and  sewers  asm 
ground,  upon  an  embankment  above  the  general  levd,  an 
liable  to  be  assessed  to  the  poor  rate. 

Decisions  of  the  Court  of  Appeal,  reported  40  IT.  fi. 
659,  [1892]  2  Q.  B.  44,  and  41  IF.  B.  227,  [1893]  1 
Q.  B.  210,  reversed. 

Beg.  V.  School  Board  for  London,  34  IF.  5.583,17 
Q.  B.  D.  738,  and  Burton-on-Trent  Corporation  ?. 
Churchwardens,  &c,  of  Egginton,  38  W.  R.  181,  H 
Q.  B.  D.  197,  approved. 

Owens  College  t;.  Overseers  of  Chorlton-npon- 
Medlock,  35  W.  H.  236,  18  Q.  B.  D.  403,  disappmd, 

London  County  Council  v.  Chubchwakdefs  aid 

Oyebseebs  of  the  Poob  of   the  Parish  of 

Ebith. 

This  was  an  appeal  from  an  order  of  the  Court  d 
Appeal  dated  the  16th  of  May,  1892,  afarming  the 
judgment  of  the  Queen's  Bench  Diyision. 

By  a  poor  rate  made  for  the  parish  of  Erith,  in  t]i» 
county  of  Kent,  on  the  29tii  of  November,  1890,  tie 
appellants  were  rated  as  occupiers  of  certain  sewi^ 
outf  fidl  works  and  appurtenances  situate  at  (komtm 
in  the  said  parish — ^the  gross  estimated  rental  £lo,000, 
net  rateabfc  value  £10,000— subject  to  a  case  to  l» 
stated,  which  was  as  follows : — 

1.  The  London  County  Council  ^the  appeUsnti]  are 
the  governing  body  of  the  administrative  comlT  ol 
London,  and  are,  by  virtue  of  the  provisions  of  tk 
51  &  52  Vict.  c.  41,  the  successors  to  the  MetropoHtaii 
Board  of  Works,  and  are  the  present  owners  of  tli« 
outfall  works,  pumping-station,  and  appuiteoaooei 
the  subject-matter  of  this  appeaL  The  appdlanJi 
have  to  discharge  all  the  duties  of  tiie  Metropolita 
Board  of  Works  in  reference  to  the  drainage  of  ^ 
metropolis. 

2.  The  parish  of  Erith  is  situate  in  the  coosty  oi 
Kent  and  outside  the  jurisdiction  of  the  appelhatt 

3.  Pursuant  to  powers  and  duties  oontuned  in  w 
various  Acts  passed  for  the  better  govcniinait  vA 
drainage  of  the  metrox>olis,  and  known  as  th» 
Metropolis  Management  Acts,  1855,  1858,  and  1^ 
the  Metropolitan  Board  of  Works  designed  tad  oo- 
structed  a  system  of  drainage  for  the  raetropofita 
area.      Under   this   system*  sewers  and  pa      '^ 


stations  were   constructed   by   means   

sewage  for  that  part  of  the  metropolitan  area  wiici 
is  situated  soutii  of  the  Thames  is  conveyed  to  &«»• 
ness,  which  is  situate  in  the  parish  of  Eritih,  and  oa 
the  banks  of  the  Biver  Thames. 

4.  In  order  to  enable  the  sewage  so  conwyedto 
Crossness  to  be  discharged  into  the  river  lliamei,  tv 
Metropolitan  Board  of  Works  purchased  37a.  &•  ^ 
of  land  on  the  bank  of  the  river  Thames,  and  on  »»» 
land  constructed  the  outfall  works,  pumping-jW^ 
and  appurtenances  which  have  been  rated  to  the  •» 
poor  rate. 

5.  In  order  to  enable  the  sewage  to  beraaadwa 
the  sewers  in  which  it  had  been  con veyed  to  Cro«i* 
to  a  level  sufficiently  high  to  enable  the  sewage  »  w 
discharged  into  the  river  Thames,  it  was  neeew^ 
construct  a  pumping-station  with  all  the  nft^^JT 
machinery  to  pump  the  said  sewage  into  a  W 
reservoir.  After  the  said  sewage  has  been  ponr 
into  the  said  reservoir,  16,000,000  eallwis  p«  5 
are  chemically  treated,  and  the  sludge  is  sepan^ 
from  the  effluent  water.  The  sludge,  «*f  ^ 
removed  from  the  said  reservoir,  is  **^  °  fT 
vessels  and  discharged  beyond  the  month  fl»^ 
Thames  into  the  Barrow  Deep,  irbM  the  cff*» 
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wat»  is  disobarged  from  the  said  rtiservoir  into  the 
liver  Thames,  and  four-fifths,  or  the  greater  portion 
of  the  sewage,  is  discharged  in  a  onide  state. 

6.  The  machinery,  works,  and  pnmping-station 
were  specially  designed  and  constmcted  for  the  work 
widdi  they  have  to  do  in  connection  with  the  metro- 
politan main  drainage  system,  of  which  they  form  an 
essential  int^^  part. 

7.  The  land,  pnmping-station,  and  works  were  and 
are  suitable  and  necessary  to  enable  the  appellants  to 
discharge  their  statutable  duty  under  the  said  Acts 
and  to  dispose  of  the  sewage,  and  are  held,  occupied, 
and  used  by  the  appellants  in  the  manner  and  solely 
lor  the  puiposes  herein  set  forth. 

8.  It  is  impossible  to  work  the  outfall  works  except 
at  a  loss,  and  the  land  and  pumping-station,  whilst 
used  as  part  of  the  sewage  system,  are  incapable  of 
yielding  a  profit. 

9.  By  the  provisions  of  18  &  19  Vict,  c.  120,  s.  160, 
and  21  &  22  Yict.  c  104,  s.  3,  the  Metropolitan  Board 
were,  and  the  appellants  are  now,  authorized  either 
to  purchase  or  to  take  on  lease  land  for  the  purposes 
therein  mentioned,  and  they  have  power  by  18  &  19 
Vict,  c  120,  s.  164,  to  dispose  by  sale  of  the  property 
80  acquired. 

10.  It  is  agreed  that  if  the  land,  outfall  works,  and 
pnmping-station  in  question  were  not  in  liie  posses- 
lion  of  the  appellants,  but  in  the  hands  of  a  private 
owner,  and  connected  with  the  metropolitan  sewage 
system,  to  be  let  to  the  appellants  as  tenants,  they 
wonld  be  willing  to  pay  a  yearly  rent  for  the  same, 
for  tibe  purposes  of  being  used  as  part  of  and  in  con- 
nection with  the  metropolitan  sewage  system  suffi- 
oent  to  support  the  gross  and  net  rateable  value  as 
&ied  by  the  quarter  sessions  as  hereinbefore  men- 
tioned; but  that  except  for  the  purposes  of  the 
metropolitan  sewage  system,  and  if  the  said  works 
and  premises  were  disconnected  therefrom,  and,  in  the 
hands  of  a  tenant,  applied  to  any  other  use  or  purpose 
they  mi^ht  be  available  for,  the  rateable  value  of  the 
land  and  premises  would  be  £2,678  gross  and  £2,143 
net  rateable  valae ;  and  prior  to  the  making  of  the 
present  rate  the  appellants  had  been  assessed  for 
many  years  in  respect  of  the  said  works  and  premises 
on  such  last-mentioned  figures. 

11.  The  appellants  contend  that  the  said  works, 
Dumping-station,  and  premises,  beinff  only  capable  of 
beneficial  occupation  if  used  for  o&er  than  the  said 
sewage  purposes,  should  be  rated  at  the  value  for 
which  the  same  would  let  to  a  hypothetical  tenant 
from  year  to  year,  supposing  the  said  works,  pump- 
ing-station, and  premises  were  not  used  as  part  of 
the  said  sewage  system,  but  were  entirely  discon- 
nected therefrom  and  applied  to  any  other  use  or 
purpose  for  which  they  could  be  made  available,  and 
that  the  appellants  should  be  rated  according  to  the 
mle  laid  dEown  by  the  Court  of  Queen's  Bench  in 
Metropolitan  Board  of  Works  v.  West  Ham,  19  W.  R. 
246,  L.  E.  6  a  B.  193, 

12.  The  respondents  contend  that  as  the  appellants 
would  have  been  willing  to  pay  a  rent  for  me  said 
works,  pumping-station,  and  premises  if  they  had 
not  been  the  owners,  they  must  be  taken  into  account 
as  hypothetical  tenants  from  year  to  year  in  order  to 
ascertain  the  rateable  value  of  the  said  premises,  and 
that  the  rule  as  laid  down  in  Burton-on- Trent  Cor- 
poratifm  v.  Churchwardens  and  Overseera  of  Egginton, 
38  W.  B.  181,  24  a  B.  D.  197,  governs  this  case. 

If  the  court  should  be  of  opinion  that  the  conten- 
tion of  the  appellants  is  correct,  then  the  order  of 
quarter  sessions  is  to  be  quashed. 

If  the  court  should  be  of  opinion  that  the  conten- 
tion of  the  respondents  is  correct,  then  the  order  of 
quarter  sessions  is  to  be  confirmed. 

[During  the  argument  of  the  appeal  in  this  House, 


by  permission  of  the  House  and  by  consent,  the 
following  words  were  added  to  the  case : — 

**  If  the  court  should  be  of  opinion  that  the  pre- 
mises are  not  rateable,  then  the  order  of  quurter 
sessions  is  to  be  quashed."] 

The  Queen's  Bench  Division  afiBrmed  the  order 
of  quarter  sessions,  and  this  decision  was  affirmed  by 
the  Ck>urt  of  Appeal. 

Sir  E,  Clarke,  Q.C,  and  Bosanquet,  Q,C,  {Avory 
with  them),  for  the  appellants. 

Balfour  Brown,  Q.C.,  and  Madeod  FuUarton,  Q,C, 
{Morton  W.  Smith  with  them),  for  the  respondents. 

Bosanquet,  Q.C,  replied. 

The  House  took  time  for  consideration. 

West  tta^  Case. 
In*  the  second  appeal  the  Court  of  Appeal  (Lord 
Esher,  M.R.,  Fry  and  Lopes,  L.JJ.)  40  W.  E.  659, 
[1892]  2  Q.  B.  44,  held  that  the  London  County 
Council  were  not  empowered  to  become  tenants  of 
certain  sewers,  and  must,  therefore,  be  excluded  from 
the  list  of  possible  hypothetical  tenants ;  also  that  the 
sewers  were  incax>able  of  beneficial  occupation,  and 
therefore  that  the  London  County  Council  were  not 
rateable  in  respect  of  their  occupation  thereof.  The 
case  is  set  out  in  the  court  below.  The  sewer  in 
question  was  not  underground,  but  was  carried  in 
an  earthen  concrete  embankment  above  the  general 
surface  of  the  land  adjoining. 

B.  T.Beedy  Q.C.,  and  John  Montefiare  {Sir  R.  Web- 
ster, Q.C,  with  them),  for  the  appellants. 

Bosanquet,  Q.C,  {Sir  E,  Clarke,  Q.C,  and  Avory 
with  him),  for  the  respondents. 

The  House  took  time  for  consideration. 

St.  Geobgb's  Case. 
In  the  third  appeal,  reported  41  W.  R.  227,  [1893]. 
I  Q.  B.  210,  the  circumstances  of  ownership  and  oc- 
cupation were  the  same  as  that  in  the  Erith  case. 

F,  Meadows  White,  Q.V,,  and  Danckwerts',  for  the 
appellants. 

Bosanquet,  Q.C,  and  Avory,  for  the  respondents. 

The  House  took  time  for  consideration. 

SOT)t.  8,  1893. —  Lord  Herschell,  L.C  — The 
London  County  Council,  by  whom  the  first  of  these 
appeids  iR  presented,  are  the  successors  of  the  Metro- 
politan Board  of  Works,  and  are  owners  of  the 
outfall  works,  pumping-station,  and  appurtenances, 
the  rating  of  which  is  in  question.  [The  Lord 
Chancellor  then  stated  the  facts  (above  set  out)  in  the 
Erith  case;  and  proceeded : — ] 

The  Queen's  Bench  Division  gave  judgment  for  the 
respondents,  and  this  decision  was  affirmed  by  the 
Court  of  Appeal.  No  reasons  were  given  in  either 
court,  as  the  case  was  regarded  as  governed  by  the 
decision  of  the  Court  of  Appeal  in  Burton-on- Trent  v. 
Churchwardens   &c.,  ofEgginion. 

In  the  case  of  Churchwardens,  Ac,  of  West  Ham  v. 
London  County  Council,  which  is  also  before  your 
lordships  for  judgment,  the  question  was  whether  the 
London  County  Council  were  liable  to  be  rated,  and, 
if  so,  on  what  basis,  in  respect  of  a  portion  of  the 
main  sewers  and  of  the  pumping-station  situate  in 
the  parish  of  West  Ham.  So  much  of  the  outfall 
mains  or  sewers  as  are  in  that  parish  are  constructed 
in  an  embankment  on  land  purchased  by  the  Metro- 
politan Board  of  Works,  comprising  about  thirty- 
seven  acres.  It  was  agreed  that  if  the  land,  sewers, 
pumping-station,  and  works  were  in  the  hands  of  a 
private  person,  to   be  let  to   the  London  County 
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•CotincQ  as  tenants,  they  would  be  willing  to  pay  a 
sum  sufficient  to  support  the  gross  and  rateable  Talue 
as  determined  by  the  quarter  sessions;  and  that  if 
the  land,  pumping-station,  and  works  were  discon- 
nected from  the  metropolitan  sewage  system,  and,  in 
the  hands  of  a  tenant,  applied  to  any  other  use  or 
purpose,  the  gross  estimated  rent  of  the  Ismd,  pump- 
ing-station,  and  works  (exdusive  of  sewers)  was 
£3,125,  and  the  rateable  value  £2,500. 

The  Divisional  Court  of  Queen's  Bench  affirmed  the 
order  of  the  quarter  sessions,  but  the  Court  of  Appeal 
took  a  different  view.  The  only  question  determmed 
by  the  Court  of  Appeal  was  whether  the  sewers  were 
rateable;  whether  the  other  works  were  rateable 
or  not  was  withdrawn  from  their  consideration. 
The  Master  of  the  Bolls  thought  the  sewers  were 
not  rateable,  because,  unless  it  were  the  London 
•County  Council,  no  tenant  could  be  found  who  would 
give  any  rent  for  them,  and  that  the  London  County 
Council  could  not  be  the  hypothetical  tenant  for  two 
reasons  :  first,  because  they  had  no  power  to  take  the 
sewers  on  lease;  and  secondly,  because  they  must 
occupy  them  subject  to  the  restriction  that  they  could 
make  nothing  by  them.  Fry,  L.  J.,  thought  that  in 
order  that  a  hereditament  should  be  rateable  three 
^K>nditions  must  be  fulfilled.  First,  there  must  be  an 
occupier;  secondly,  a  reasonable  expectation  of 
letting  from  year  to  year  to  a  tenant;  thirdly,  a 
reasonable  expectation  of  so  letting  at  a  rent  of  the 
kind  prescribed  by  the  statute  of  William  IV.,  He 
came  to  the  conclusion  that  there  was  no  suggestion 
of  any  other  hypothetical  tenant  than  the  London 
Coimty  Council,  and  that  they  were  not  persons  who 
could  be  deemed  hypothetical  tenants,  inasmuch  as 
they  could  not  become  tenants  of  sewers.  Lopes, 
L.J.,  said  that  if  it  had  not  been  for  Beg,  v.  ScJiool 
Board  for  London,  34  W.  B.  583,  17  Q.  B.  D.  738,  to 
which  I  will  refer  presently,  he  should  have  thought 
that  being  occupiers  imder  such  statutory  restrictions 
as  those  by  which  they  are  affected,  and  bearing  in 
mind  the  fact  that  they  must  suffer  a  loss  from  their 
occupation,  the  London  County  Council  were  not 
the  kind  hypothetical  tenant  contemplated  by  the 
statute. 

Lithe  case  of  Assessment  Committee  of  the  St.  George's 
Union  v.  London  County  Council^  which  also  stands 
for  judgment  in  your  lordship's  House,  the  question 
raised  by  the  special  case  was  precisely  the  same  as 
that  raised  in  the  Erith  case.  It  w£ks  found  as  a  fact 
that  if  the  London  County  Council  had  not  been 
the  owners  of  the  lands,  works,  buildings,  pumping- 
station,  and  machinery,  they  would  have  been 
willing  to  pay  a  rent  for  them  oufficient  to  sup- 
port the  gross  and  net  rateable  vsdue  appearing 
in  the  valuation  list.  It  was  further  found  that  if 
the  lands,  &c.,  were  disconnected  from  the  main 
drainage  system  and  in  ike  hands  of  a  tenant  who 
applied  them  to  any  other  use  or  purpose  for  which 
they  might  be  avaOable,  the  gross  value  of  the 
premises  would  be  £1,577,  and  the  rateable  value 
£1,318.  The  London  Coimty  Coundl  contended 
before  the  quarter  sessions  that  they  ought  to  be 
rated  at  this  lower  value  according  to  the  rule  laid 
down  by  the  Court  of  Queen's  Bench  in  Metropolitan 
Board  of  Works  v.  Churchwardens  of  West  Ham,  The 
assessment  committee  contended  that  the  assessment 
should  be  at  the  higher  value. 

The  Queen's  Bench  Division  followed  the  Erith 
case,  which  they  considered  identical  in  its  facts, 
and  upheld  the  higher  assessment.  The  Court  of 
Appeal  reversed  this  decision.  They  held  that  the 
case  was  governed  by  the  West  Ham  case  decided 
by  them,  the  effect  of  which  I  have  just  stated. 
In  their  view,  no  distinction  could  be  drawn  between 
the  rateability  of  sewers  Mid  that  of  lands  and  pimip- 


ing-stations,  which  were  part  of  the  sewerage  system; 
that  if  the  one  subject  were  not  rateable  it  fculowed 
that  the  other  was  not  rateable  either. 

I  can  see  no  distinction  between  the  faots  of 
the  Erith  case  and  those  of  the  St.  George's  cue; 
they  appear  to  me  to  be  identical.  The  judgmenti 
of  the  Court  of  Appeal  in  the  two  cases  are  therefore 
in  direct  conflict.  The  former  case  was,  as  I  hsre 
said,  not  argued,  because  it  was  supposed  to  be 
governed  by  the  decision  in  the  Burton'on-Tfeidcm 

The  distinction  drawn  between  the  BuHotiHitf 
TrerU  case,  which  was  argued,  and  the  St  Georo^t 
case,  and,  as  far  as  I  can  see,  ihe  only  possxUe  oil- 
tinction,  was  that  whilst  the  court  held  that  ia  tb 
Burton'on- Trent  case  the  sewerage  autiM)rity  cM 
have  become  tenants  of  the  land  and  pumpoig-sta' 
tions  which  they  owned,  it  was  not,  in  the  opixii(mol 
the  court,  withm  the  power  of  the  London  Ooonty 
Council  to  become  tenants  of  the  land  and  pompiii^- 
station  which  belonged  to  them.  I  shaU  hm 
presently  to  consider  the  validity  of  this  distmetioB; 
but  before  doing  so  it  will  be  oonv^ent  to  oiD 
attrition  to  the  decision  arrived  at  by  the  GomioJ 
Queen's  Bench  in  1868  upon  a  statement  of  hta 
identical  with  that  which  came  before  the  Conit  of 
Appeal  in  the  Erith  and  St.  George* s  cases.  I  r^erto 
the  case  of  Reg.  v.  Metropolitan  Board  of  Wwk, 
17  W.  E.  527,  L.  B.  4  Q.  B.  15.  Two  pdate 
were  raised  in  that  case :  first,  whether  the  mva 
sewers  of  the  Metropolitan  Board  of  Works  woe 
rateable ;  and,  secondly,  whether  a  pumpi^;-^ 
tion  and  other  premises  belonging  to  them  i«« 
rateable.  The  Court  of  Queen's  Bench  (coDSstisg 
of  Cockbum,  C.J.,  and  Lush,  Hannen,  and  Hiyei, 
JJ.)  held  that  the  sewers  were  not  rateable.  Iro 
regard  to  the  pumping  -  station  the  court  eaoe 
to  a  different  conclusion.  They  hdd  that  it  was 
rateable,  inasmuch  as  it  had  an  occupation  vihie. 
"The board"  (said  the  learned  judge  who delinwd 
the  judgment  of  tiie  court)  "must  have  rented so^ 
premises,  if  they  had  not  beoome  owners  of  than, 
and  a  tenant  might  easily  be  found  to  take  them  if 
the  board  were  able  and  willing  to  let  them.  A 
distinction  was  attempted  to  be  drawn  in  ^Toor  d 
piunping  apparatus,  as  being  a  necessary  adjanet  to 
the  sewers,  and  it  was  contended  that  as  tiie  sevss 
are  not  rateable  this  adjunct  must  be  exempted  as 
being  part  of  a  non-rateable  subject.  But  we  oaiHW* 
accede  to  this  view.  The  machinery  stands  on  ls<^ 
which  is  valuable  for  occupation,  and  whidi  wooH 
undoubtedly  be  rateable  in  the  hands  of  anyotbff 
occupier,  and  its  rateable  quality  cannot  be  affected 
by  the  particular  use  to  which  it  is  applied  by  t^ 
board." 

It  may  be  that  the  actual  judgment  in  the  ^ 
George's  case  is  not  at  variance  with  the  judgment  of 
the  Court  of  Queen's  Bench  in  the  case  of  Bfg.  ▼• 
Metropolitan  Board  of  Works.  The  former  oaee  im 
so  frMned  that  if  the  court  wore  of  opinion  that  t» 
then  appellants  ought  to  berated  acQording  to  the  rofe 
laid  down  by  the  Contt  of  Queen's  Bench  in  the  case 
of  Metropolitan  Board  of  Works  v.  CAurcA«ori» 
of  West  Ham  (to  which  I  shall  have  presswy 
to  advert)  and  that  the  decision  of  **»^^^ 
of  quarter  sessions,  holding  tiii^  the  L<nw» 
County  Council  were  to  be  taken  into  aooonnt  ai 
possible  hypothetical  toiants,  and  that  tbe  «« 
was  governed  by  the  principles  laid  down  in  ^^'"|J 
ton-m-Trent  case,  was  erroneous  in  law,  the  craffj" 
the  quarter  sessions  was  to  be  quashed.  '^^"7' 
ment  in  the  St  George's  case  mefely  qoaafaed  Jw 
order  of  quarter  sessions;  it  was  tiierefore  r^» 
even  though  the  pumping-station  were  rala*W» 
unless  it  were,  according  to  the  oo***®***®,^_2w 
parish,  rateable  on  the  iMusis  that  the  LondoeCXwBy 
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Ooandl  were  to  be  taken  into  aooonnt  as  possible 
kypothetical  tenants.  Bat  the  Court  of  Anpeal  dis- 
tmotly  rested  their  judgment  on  tiie  ground  that  the 
pomping-station  was  not  rateable  any  more  than  the 
Bowen,  and  that  no  distinction  could  be  drawn  be- 
tween the  two  oases ;  whilst  the  Court  of  Queen's 
fisQoh  in  Reg,  v.  Mdrofpolikin  Bocn'd  of  Works  no 
hm  emphatically  drew  such  a  distinction  and  held 
the  pmnping-station  to  be  rateable  and  the  sewers 
not.  The  Court  of  Appeal  did  not  canvass  the  reasons 
addnoed  in  the  judgment  of  the  Court  of  Queen's  Bench 
in  Reg,  y.  Metropolitan  Board  of  Works  for  differentiat- 
ing the  two  oases.  The  Master  of  the  Bolls  said  that  he 
was  not  in  the  least  poeuaded  that  the  yiew  taken  by 
ths  Conrt  of  Appeal  differed  from  the  view  whi<d^ 
Lush,  J.,  took.  The  other  learned  judges  made  no 
FafereDce  to  the  Queen's  Bench  judgment. 

I  hsTe  said  enough  to  show  that  the  question  of 
the  rrteability  of  these  pumping-stations  is  at  present 
in  a  most  unsatis&otory  oondudon*  I  purpose  con- 
ibung  myself  in  the  first  instance  to  the  question  of 
the  rateahtHty  of  these  pumping-stations,  and  to  a 
oonsideretion,  if  they  be  rateable,  of  the  propo:  mode 
of  aaaessing  them,  reserving  for  discussion  at  a  later 
period  the  case  of  the  sewers. 

The  decision  of  this  House  in  Jones  ▼.  Mersey  Docks, 
13  W.  B.  1069,  11  H.  L.  Cas.  443,  marks  an  epoch  in 
tiie  law  of  rating.  Many  of  the  earlier  decisions  are 
tnnted  with  this  vice,  that  they  proceed  upon  the 
nppoiition  that  lands  held  for  public  puix>oses  are  on 
tiiat  aoooont  not  rateable.  This  doctrine  is  now  ez- 
I^oded,  your  loxdships'  House  having  distinctly  de- 
tennined  that  the  circumstance  that  Lmd  is  held  by 
a  public  body  for  public  purposes  does  not  affiaot  ito 
ntesfaility. 

Mnch  reliance  wite  placed  in  the  tegument  at  the 
bar  in  the  preeent  oases  on  the  language  used  by 
Blackbom,  J.,  in  delivering  the  opinion  of  the  judges 
in  Janes  v.  Mersey  Docks*  The  leotned  judge  said : 
*'It  is  clear  that  there  can  be  no  vaHd  rate  imless  the 
occupation  be  soch  as  to  be  of  value ;  and  if  the  words 
'beneficial  occupation '  are  to  be  understood  as  merely 
•ignifying  that  the  occupation  is  of  value  (which  is 
obnonsly  the  sense  in  which  the  phrase  is  used  in 
many  of  the  cases  cited  at  the  bar),  it  is  dear  that  a 
be&^dal  occupation  is  essential  as  the  foundation  of 
tfafi  rate."  The  learned  judge,  in  my  opinion,  did  not 
and  oonld  not  have  meant  that  it  is  essential  to  rate- 
ability  that  a  particular  occupier  of  the  land  can  make 
a  peconiary  profit  by  the  use  to  whish  he  is  putting  it. 
It  is  I  think  rateable  whenever  its  occupation  is  of 
Tabe. 

At  the  time  when  the  Metropolitan  Board  of  Works 
purchased,  in  the  parish  of  Erith,  thirty-seven  acres 
of  land  for  the  purposes  of  their  works,  the  land  was 
of  course  rateable.  That  it  ceased  to  be  so  as  soon  as 
the  Metropolitan  Board  of  Works  became  the  owners 
can  scarcely  be  contended.  For  the  purpose  of  dis- 
charging a  duty  imposed  upon  them  by  law  they 
foond  it  expedient  to  erect  certain  buildings  upon  the 
land  and  to  connect  them  with  sewers  in  other  lands 
belonging  to  them.  I  am  unable  to  see  how  this 
ooold  produce  the  result  that  premises  previously  rate- 
able ceased  to  be  so.  It  is  found  as  a  fact,  as  I  have 
aheadj  stated,  that  if  the  works  were  disconnected 
from  the  metropolitan  sewage  system  and  in  the  hands 
of  a  tenant  applied  to  any  other  purpose  for  which 
they  might  be  available,  their  net  rateable  value  would 
be  £2,143.  Suppose  some  other  system  of  sewage 
▼ere  adopted  and  the  pnmping-station  were  no  longer 
^^ed  to  its  present  use,  I  do  not  think  it  could  be 
doubted  that  the  London  County  Council  would  be 
iiteable  in  respect  of  it,  and  that  its  rateable  value 
vooid  be  at  least  the  sum  thus  fix^.  If  so,  I  cannot 
tiiiok  that  it  is  exempt  from  rateability  at  the  present 


time  on  account  of  the  particular  use  to  which  it  is 
put  by  the  owner — a  use  which  it  is  dear  might  be 
abandoned  at  any  time,  if  it  were  thought  expe(Uent 
to  do  so.  No  obligation  was  impo^  upon  the 
Metropolitan  Board  of  Works,  and  none  is  imposed  on 
the  London  County  Coundl,  of  maintaining  in 
existence  any  particular  sewage  work. 

So  far  I  have  dealt  only  with  the  question  of  rate- 
ability  ;  upon  what  principle  the  assessment  ought  to 
be  made,  and  what  considerations  are  proper  to  be 
taken  into  account,  are  questions  which  to  my  mind 
are  involved  in  much  greater  difficulty. 

In  the  case  of  the  Metropolitan  Board  of  Works  v. 
Churchwardens  of  West  Ham,  which  came  before  the 
Court  of  Queen's  Bench  in  1870,  the  question  was 
raised  on  what  principle  the  Metropolitan  Boa^  of 
Works  were  to  be  assessed  in  respect  of  a  pumping- 
station.  It  was  held  that  they  were  to  be  assessed 
upon  the  basis  of  the  rent  which  would  be  paid  by  a 
hypothetical  tenant  from  year  to  year,  supposing  the 
pumping-station  were  not  used  for  the  purpose  of 
main  drainage,  but  was  entirely  disconnected  there- 
from, and  applied  to  any  other  use  or  purpose  for 
which  it  could  be  made  available  by  a  tenant.  It 
was  admitted  by  the  learned  counsel  who  appeared 
in  that  case  for  the  respondents  that  the  Metropolitan 
Board  of  Works  were  rateable  upon  the  basis  adopted 
by  the  court.  Before  the  quarter  sessions  the  parish 
had  contended  that  the  proper  principle  to  apply  in 
rating  property  was  to  treat  it  as  if  belonging  to  and 
conslroctea  by  a  private  owner,  and  in  mA  hands  to 
be  let  to  the  board  as  yearly  tenants ;  but  this  con- 
tention appears  to  have  been  abandoned  before  the 
Court  of  Queen's  Bench.  The  suggestion  that  a 
public  body  who,  in  diBcharge  of  the  duties  imposed 
<m  them  by  law,  have  become  the  owners  of  land  and 
buildings  thereon,  might  be  themselvee  taken  into 
aocount  as  possible  tenants,  was,  so  far  as  I  am 
aware,  first  insisted  on  in  the  case  of  Reg*  v.  Sclwol 
Board  for  London.  The  Court  of  Appeal  held  that, 
in  determining  what  was  the  rateable  value  of  a 
school  board  building,  the  school  board  might  be 
regarded  as  possible  tenants,  and  what  they  would 
have  been  willing,  had  they  not  been  owners,  to  have 
paid  as  rent  for  the  premises,  might  be  taken  into 
consideration.  The  arguments  urged  at  your  lord- 
ships' bar  in  the  present  case  render  it  necessary  to 
review  this  decision,  and  to  determine  whether  it  was 
sound  in  point  of  law. 

The  role  which  is  to  govern  the  assessment  of  pre- 
mises to  the  poor  rate  was  laid  down  by  the  Legis- 
lature in  6  &  7  Will.  4,  c.  96,  s.  1,  Which  provided 
that  ''no  rate  for  the  relief  of  the  poor  should  be 
allowed  or  be  of  any  force  which  should  not  be  made 
upon  an  estimate  of  the  net  annual  value  of  the 
hereditaments  rated  thereunto,  that  is  to  say,  of  the 
rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of  all  usual 
tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the  probable 
average  aimual  cost  of  the  repairs,  insurance,  and 
other  expenses,  if  any,  necessary  to  maintain  them  in 
a  state  to  command  such  rent." 

In  the  Act  to  provide  for  uniformity  in  the  assess- 
ment of  rateable  property  in  the  metropolis  (32  &  33 
Vict.  c.  67,  8.  4)  the  term  **  gross  value  "  is  defined  as 
''tiae  annual  rent  which  a  tenant  might  reasonably 
be  expected,  taking  one  year  with  another,  to  pay  for 
a  hereditament  if  the  tenant  undertook  to  pay  all 
usual  tenants'  rates  and  taxes  and  tithe  commutation 
rent-charge,  if  any,  and  if  the  lemdlord  undertook  to 
bear  the  cost  of  the  repairs  and  insurance,  and  the 
other  expenses,  if  any,  necessary  to  maintain  the 
hereditament  in  a  state  to  command  that  rent."  The 
term  ''rateable value"  is  defined  as  meaning  "the 
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gross  value  after  deduotmg  therefrom  the  probable 
annual  average  cost  of  the  repairs,  insurance,  and 
other  expenses  as  aforesaid." 

So  far  as  the  question  to  be  determined  in  this  case 
is  concerned,  I  do  not  think  the  terms  of  the  later  Act 
are  imx>ortant.  ''The  annual  rent  which  a  tenant 
might  reasonably  be  expected,  taking  one  year  with 
another,  to  pay  for  a  hereditament''  is  the  same 
thing  as  "  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year." 

It  has  never  been  doubted  that  the  rent  which  is 
actually  being  paid  by  the  occupier  does  not  neces- 
sarily indicate  what  is  the  rent  which  a  tenant  might 
reasonably  be  expected  to  pay,  or  that  an  owner  who 
is  in  occupation,  and  who  may  not  be  willing  to  let 
on  any  terms,  is  none  the  less  rateable.  The  tenant 
described  by  the  statute  has  always  been  spoken  of 
by  the  court  as  **  the  hypothetical  tenant."  Whether 
the  premises  are  in  the  occupation  of  the  owner  or 
not,  the  question  to  be  answered  is,  Supposing  they 
were  vacant  and  to  let,  what  rent  might  reasonably 
be  expected  to  be  obtained  for  them  P  So  far  there 
can,  I  think,  be  no  difference  of  opinion.  But  then 
arises  the  question,  Is  the  owner  to  be  regarded  as 
one  of  the  possible  tenants  in  considering  what  rent 
might  reasonably  be  expected?  Bearing  in  mind 
what  was  the  object  of  the  Legislature  in  prescribing 
this  test  of  annual  value,  I  cannot  myself  entertain 
any  doubt  that  the  owner  ought  to  be  thus  taken  into 
account.  I  entirely  concur  in  the  decision  arrived  at 
by  the  Court  of  Appeal  in  the  case  of  Beg,  v.  School 
Board  for  London.  I  think  the  circumstances  of  that 
oase  when  examined  are  cogent  to  support  the  view 
which  there  obtained  acceptance.  If  the  school 
board  were  to  hire  buildings  for  the  purpose  of 
establishing  a  school,  it  could  not  be  contested  that 
these  buil^gs  would  be  rateable,  and  that  the  rent 
which  the  school  board  paid  would  be  a  most  im- 
portant element  in  determining  the  sum  at  which 
they  were  to  be  assessed.  If  instead  of  hiring  school 
buildines  they  erected,  upon  land  similarly  situate, 
like  buudings,  or  if  they  were  to  buy  the  reversion  of 
the  buildings  they  hired,  and  so  became  the  owners, 
why  in  either  of  these  cases  should  the  assessment  be 
different?  The  premises  are  to  them  in  all  these 
cases  of  the  same  value,  and  their  occupation  is 
equally  beneficial:  why  should  the  simi  at  which 
they  are  to  be  assessed  to  the  relief  of  the  poor  differ  ? 

Again,  suppose  premises  of  occupation  value  for 
agricultural  purposes  were  to  be  adopted  by  the 
owner  for  use  in  connection  with  the  manufacture  of 
some  article  under  a  patent  process,  which  he  alone 
was  licensed  to  use,  and  that  in  their  then  condition 
no  person  would  be  willing  to  take  them,  would  the 
premises  cease  to  be  rateable  or  be  assessable  only  at 
a  nominal  sum  although  they  might  be  much  more 
valuable  to  the  owner  and  their  occupation  much 
more  beneficial  than  if  they  had  remained  fit  for 
agriculture  and  in  a  condition  to  be  readily  let  for 
that  purpose  ?  I  cannot  think  so.  These  are  illustra- 
tions. Many  others  might  be  adduced  pointii^  in 
the  same  direction,  and  to  my  mind  conclusively 
showing  that  the  object  of  the  Legislature  in  enact- 
ing the  provisions  of  the  statute  of  William  lY.,  to 
which  I  have  referred,  would  be  defeated  if  the  ques- 
tion what  the  owner  would  have  given  if  the  premises 
had  been  to  let  and  he  had  been  free  to  take  them 
were  discarded  from  consideration. 

The  decision  arrived  at  in  the  London  School  Board 
case  was  followed  in  the  Burton-on- Trent  case,  which 
related  to  a  pumping-station  in  connection  with  a 
sewage  farm. 

In  the  case  of  the  Mersey  Docks  and  Harbour  Board 
V.  Overseers  of  LlaneHian,  33  W.  R.  97,  14  Q.  B.  D. 
'770,  which  was  earlier  than  either  of  tiiese  oases. 


language  was  used  by  some  of  the  learned  jodges 
which  it  is  not  easy  to  reconcile  with  the  dedson  in 
the  Burton-on-Trent  case;  and,  indeed,  I  am  not  sue 
that  the  decisions  in  the  two  cases  are  altogether 
consistent.  In  the  Mersey  Docks  case  the  qaestion  to 
be  decided  was  the  rateability  of  the  Mersey  Docb 
and  Harbour  Board,  and  the  pzindple  upon  vM 
they  were  to  be  assessed  in  reqsect  of  a  lighthoue, 
telegraph  station,  buildings,  and  lands  within  the 
par&  of  Llaneilian.  By  the  Mersey  Docb  Acts, 
certain  lighthouses  theretofore  erected,  and  also  i 
system  of  telegraphs  established  for  the  infoniution 
and  benefit  of  shipping  entering  the  port  of  liTer- 
pool,  be(»mie  vested  in  the  Mersey  Docks  and  Harbour 
Board,  to  be  maintained  and  worked  by  theoL  Die 
lighthouse  in  question  was  one  of  those  which  had 
been  previously  maintained  by  the  tmsteei  of  the 
Liverpool  Docks,  and  the  lease  of  which,  for  a  tem 
expirmg  in  1863,  became  vested  in  the  appeUante  on 
their  incorporation.  The  appellants  afterwards  {rdt- 
chased  the  freehold  of  the  site  of  the  lighthoue  lod 
some  adjoining  land,  and  spent  a  considerable  sam  ic 
structural  improvements  of  the  lighthouse.  The 
Master  of  the  Bolls  came  to  the  conclusion,  as  i 
matter  of  fact,  that  under  the  statutes  regalaiiBf 
the  matter  the  conservancy  receipts  applicable  to 
the  maintenemce  of  the  lighthouse  could  nanr 
exceed  the  conservancy  expenditure ;  he  came,  as  a 
consequence,  to  the  conclusion  that  the  hypothetieal 
tenant  must  rent  it  subject  to  the  Acts  of  Parlia- 
ment, and  that  therefore  it  would  be  a  p)£tle8g 
occupation,  inasmuch  as  no  person  who  recei?ed  the 
earnings  could  make  any  profit  therefrom.  He  there- 
fore thought  the  lighthouse  had  no  beneficial  fal&e. 
and  that  there  could  be  no  beneficial  oocqiatiotu 
•*That  occupation  is,"  he  said,  **(to  repeat  the 
phrase  we  used  a  short  time  ago)  strock  wi^ 
sterility  by  the  Acts  of  Parliament."  T^e  phnae 
to  which  the  Master  of  the  Bolls  referred  wai 
made  use  of  in  the  case  of  West  Bromwich  &:W 
Board  v.  Overseers  of  West  Bromwic-h^  32  W.  K.  866, 
13  Q.  B.  D.  929.  In  that  case  the  qaesti(m  of 
the  rateability  of  a  school  board  in  respect  of  & 
public  elementary  school  belonging  to  them  v« 
raised  for  the  first  time.  Expressions  were  and  bf 
some  of  the  learned  judges  which  do  not  seen  to  bk 
to  be  quite  in  harmony  with  the  views  arrived  at  oe 
more  mature  consideration  of  the  matter  in  t^  case 
of  Beg.  V.  School  Board  for  London.  There  ia,  how- 
ever, no  confiict  between  the  two  decisions,  inaamnch 
as  the  school  board  was  held  rateable.  Bowen,  Li- 
said  :  **  1  will  assume  that  in  the  hands  of  tiie  schod 
board  it  is  not  capable  of  being  beneficially  occopied; 
but  we  must  consider  whether  it  is  capable  of  being 
beneficially  occupied  in  the  hands  of  any  other  penoa- 
If  land  is  by  law  struck  with  sterility  when  in  aay 
and  everybody's  hands,  so  that  no  profit  <:^^ 
derived  from  the  occupation  of  it,  it  cannot  be  raid 
to  the  relief  of  the  poor.  But  if  the  sdioolboase  u 
not  used  by  this  school  board  for  any  profitable  par- 
pose,  it  bv  no  means  follows  that  the  site  of  it  mo^ 
be  sterile  m  every  ot^er  person's  hands." 

Now,  if  hmd  is  **  struck  with  sterility  in  any** 
everybody's  hands,"  whether  by  law  or  by  its  iiik»«^ 
condition,  so  that  its  occupation  is,  and  would  be,  oJ 
no  value  to  any  one,  I  should  quite  agree  tbat  it 
cannot  be  rated  to  the  relief  of  the  poor.  Bat  I  m^ 
demur  to  the  view  that  the  question  whether  j*^ 
(by  which  I  understand  is  meant  pecuniary  pw?^ 
can  be  derived  from  the  occupation  by  the  <^«y^ 
is  a  criterion  whidi  determines  whether  the  pr»*?" 
are  rateable,  and  at  what  amount  they  sbowd  » 
assessed ;  and  I  do  not  think  that  a  building  ^^ 
hands  of  a  school  board  is  incapable  of  beingj^""*" 
fioially  oocupied  by  them,  and  is  not  so 
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because  they  are  prohibited  from  deriYing  peouniary 
profit  from  its  use.  Fry,  L.J.,  in  the  case  of  Beg»  v. 
Sdiool  Board  for  London^  said :  *•  The  term  *  sterility ' 
loB  been  introdaoed  into  the  cases  because,  as  a 
general  nde,  a  profit  is  produced ;  but  it  does  not  by 
«nj  means  follow  that  because  thero  is  no  profit  there 
IB  no  value.  There  could  be  no  better  illustration  of 
this  than  in  the  present  case."  I  think  the  learned 
judge  here  points  to  the  true  test :  whether  the  ocou- 
paiftDU  he  such  as  to  be  of  value.  This  is  the  lans^uage 
used  by  Lord  Blackburn,  and  I  have  already  saia  that 
&e  possibility  of  making  a  pecuniary  profit  is  not, 
in  my  oinnion,  the  test  whether  the  occupation  is  of 
Talne. 

As  the  case  of  the  Mersey  Docks  and  Harbour  Board 
vu  much  relied  on  bv  the  counsel  for  the  London 
Ooimty  Council,  I  feel  bgund  to  say  that  I  cannot 
agree  with  the  view  there  adopted,  that  because  no 
pecmiiary  profit  could  be  derived  from  the  conser- 
vancy dues  to  which  the  board  were  entitled  in 
respect  of  their  lighthouse,  its  occupation  was  not  a 
beneficial  occupation,  and  had  no  pecuniary  value,  or 
that  it  was,  in  any  sense  which  could  exempt  it  fivom 
ateability,  **  struck  with  sterility."  It  appears  that 
the  lighthouse  had  at  one  time  actually  been  held  by 
tiieboiEad  as  tenants.  During  that  period  its  rate- 
alnlity  could  hardly  be  in  question.  Did  the  board 
become  less  rateable,  or  assessable  on  any  different 
basis,  because  they  ceased  to  be  tenants  and  became 
the  owners  ?  The  lighthouse,  as  it  appears  to  me, 
vas  of  value  to  the  dock  board,  inasmuch  as  it 
assisted  to  protect  from  danger  vessels  which  might 
use  their  docks  and  pay  them  dock  dues. 

I  think  some  confusion  has  arisen  from  regarding 
the  term  *' beneficial  occupation"  as  meaning  the 
same  thing  as  an  occupation  by  which  a  profit  could 
be  earned.  As  was  pointed  out  by  the  Court  of 
Queen's  Bench  in  Governors  of  Bristol  Poor  v.  Waity  5 
A.  &£.  1,  this  is  not  its  meaning  when  used  as  a  test 
of  rateability.  The  governors  of  the  poor  of  Bristol 
had  taken  certain  property  outside  the  limits  of  their 
<aty  for  the  purpose  of  putting  out  their  poor,  either 
simply  to  lodge  them  or  to  employ  them  at  their  dis- 
cretion. In  holding  the  governors  rateable,  Lord 
Denman,  C.J.,  in  deUvering  the  considered  judgment 
of  the  Court  of  Queen's  Bench,  said  :  **  The  absence 
of  'beneficial  occupation'  was  also  much  insisted 
upon;  and  it  was  contended  that  tliat  is  the  true 
cnterion  to  ascertain  whether  property  be  rateable  or 
not  It  is  not  to  be  denied  but  that  this  phrase, 
*  beneficial  occupation,'  has  been  in  frequent  use ;  and, 
generally  speaking,  it  serves  tolerably  well  to  convey 
latfaer  a  popular  notion  than  to  give  a  certain  rule 
for  deciding  the  question  of  rateabUity  in  every  in- 
stance. Because,  if  by  beneficial  be  meant  profit- 
able, or  anything  like  it,  the  expression  is  obviously 
fallacious." 

There  is  no  doubt  a  certain  class  of  cases  in  which 
the  amount  of  profit  which  can  be  earned  by  the 
oocopation  of  a  hereditament  is  Tery  material  in 
saoertaining  the  sum  at  which  it  should  be  assessed. 
In  the  case  of  gasworks,  waterworks,  and  other 
industrial  undertakings  where  a  hereditament  is 
enhanced  in  value  by  its  connection  with  a  profit- 
bearing  undertaking,  the  profits  earned  and  the  sharo 
of  those  profits  attributable  to  any  particular  heredita- 
ment have  to  be  taken  into  account,  and  in  such  cases 
as  these  any  restrictions  which  the  law  has  imposed 
iqKm  the  profit-earning  capacity  of  the  undertaking 
nmst  of  course  be  considered.  But  I  do  not  think 
this  class  of  cases  affords  any  guide  to  the  assessment 
of  such  hereditaments  as  those  with  regard  to  which 
your  lordships  have  now  to  lay  down  the  proper 
irindple  of  rating. 

Owmg  to  a  statement  made  in  the  course  of  the 


argument  at  the  bar,  I  wish,  in  order  to  avoid 
possible  misconception,  to  add  a  few  words  as  to  the 
method  which  ought  to  be  followed  when  it  is  manifest 
that  an  owner  would  be  willing  to  pay  a  higher  rent 
than  could  be  obtained  from  any  other  tenant.  It 
was  said  that  a  practice  prevails  of  taking  5  per  cent, 
on  the  cost,  in  the  case  of  buildings,  as  a  basis  for 
arriving  at  the  rental.  Such  a  rule  of  thumb  may  be 
all  very  well  where  the  premises  would  be  likely  to 
find  competing  tenants,  but  is  not  by  any  means 
necessarily  applicable  whero  it  is  thought  that  the 
owner  would  oe  likely  to  give  a  higher  rental  than  any 
one  else.  It  would  often  be  obvious  that  he  would 
never  be  willing  to  pay  the  rent  arrived  at  in  such  a 
faushion,  inasmuch  as  it  would  be  moro  advantageous 
for  him  to  become  the  owner.  Thero  are  many  other 
circumstances,  too,  which  may  affect  the  answer  to 
the  question  what  the  owner  of  promises  would  have 
been  willing  to  give  if,  instead  of  becoming  the  owner, 
he  had  become  the  tenant  of  them.  In  all  cases  of 
the  description  of  which  I  am  speaking,  the  whole  of 
the  circumstances  and  conditions  under  which  the 
owner  has  become  the  occupier  must  be  taken  into 
consideration,  and  no  higher  rent  must  be  fixed  as 
the  basis  of  assessment  than  that  which  it  is  believed 
the  owner  would  really  be  willing  to  pay  for  the 
occupation  of  the  premises. 

Having  given  my  reasons  for  thinking  that  the 
judgment  of  the  Court  of  Appeal  in  the  Burton-on- 
Trent  case  was  correct  and  mat  the  principles  there 
laid  down  are  in  accordance  with  the  law,  I  turn  now 
to  the  point  which  it  was  thought  differentiated  the 
St,  George's  case  from  the  Burton-on- Trent  case— 
namely,  that  neither  the  Metropolitan  Board  of 
Works  nor  the  London  County  CotmcU  could,  under 
the  statutes  which  gave  them  their  powers,  have 
become  tenants  of  the  pumping-stations,  of  which  they 
were  and  aro  the  owners. 

The  point  was  first  glanced  at  in  the  judgment  of 
the  Master  of  the  Bolls  in  Reg,  v.  School  Board  for 
London :  "  If  "  (said  the  learned  j  udge),  *  *  by  the  terms 
of  any  statute,  it"  (the  school  board)  ** could  not 
legally  be  tenant,  it  would  be  excluded  from  the 
cslculation."  The  view  thus  suggested  was  adopted 
by  the  Court  of  Appeal  as  the  ground  of  their  decision 
in  the  case  of  Owens  College  v.  Overseers  of  Chorltan- 
upon-Medlock,  35  W.  E.  236,  18  Q.  B.  D.  403.  The 
appellants  were  the  governors  of  Owens  College.  The 
property  rated  consisted  of  land  purohased  by  them 
for  the  college  and  college  buildings  erected  and  pro- 
vided by  tiiem  imder  the  Owens  College  Act,  1870. 
The  governors  were  empowered  to  acquire  and  hold 
land  as  a  site  for  the  college,  and  other  land  not 
exceeding  200  acres.  They  were  also  empowered  to 
grp.nt  leases  of  the  lands  vested  in  them,  except  the 
site  of  the  college.  The  college  could  not  be  carried 
on  as  a  collegiate  institution  at  a  profit  in  a  commer- 
cial sense.  The  lands  had  been  purohased  at  an  ex- 
pense of  £25,000  and  upwards,  and  the  buildings 
had  cost  more  than  £125,000.  The  respondents 
had  assessed  the  governors  of  the  college  at  the  rate- 
able value  of  £3,285.  The  case  stated  found  that,  if 
let  for  any  purposes  to  which  (without  considerable 
structural  alterations)  they  wero  capable  of  being 
turned,  they  would  not  let  for  more  than  £1,300  per 
annum  gross  rontal.  Upon  the  basis  of  a  rateable 
value  thus  arrived  at,  the  college  authorities  were 
willing  to  be  assessed.  The  Master  of  the  Bolls  said 
that  if  ^e  college  could  be  considered  as  possible 
tenants,  that  valuation  would  be  wrong.  The  test 
for  the  determination  of  the  case  seemed  to  him  to  be 
whether  they  could  legally  be  tenants  of  the  site  for 
the  purposes  of  the  Act:  **  for  if  they  could  not" 
(said  the  learned  judge),  **  can  it  be  right  to  say  that 
what  they  would  give  for  rout  should  be  taken  into 
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account?"  After  giving  his  reasons  for  thinking 
that  the  site  which  the  gOYomors  were  authorized  to 
take  was  what  they  were  to  acquire  as  owners  in  fee 
simple,  the  learned  judge  proceeded :  **  If  so,  it 
appears  to  me  to  follow  that  they  ought  not  to  be 
ta£en  into  consideration  as  hypothetical  tenants. 
Can  it  be  supposed  that  the  governors  are  seeking  to 
become  tenants  of  a  site  when  the  Act  of  Parliament 
says  they  cannot  be  tenants  P  It  seems  to  me  that 
the  proposition  involves  the  answer  to  it."  The 
other  learned  judges  concurred  in  this  view. 
Bowen,  L.J.,  said :  ''  It  seems  to  me  that  they  ought 
to  be  excluded  from  the  class  of  persons  who  might 
reasonably  be  expected  to  give  a  rent  for  the  premises, 
because  they  cannot,  as  matters  stand,  ever  become 
tenants  of  the  premises  for  the  purposes  of  a  site  for 
the  college ;  a  fetter  is  already  imposed  upon  then, 
and  they  can  never  now  hold  the  premises,  except  as 
owners  in  fee  simple."  Fry,  L.J.,  said :  **  It  seems 
to  me  that  the  result  is  that  the  land  is  dedicated  for 
ever  as  the  site  of  a  building  for  the  college,  and  that 
the  appellants  are  incapable  of  hiring  mat  land  for 
the  purposes  of  the  college,  and  therefore  that  the 
contention  is  well  founded  that,  being  prohibited 
from  hiring  the  land,  they  cannot  be  taken  into  con- 
sideration as  possible  tenants." 

I  have  stated  fully  the  reasons  which  led  the 
learned  judges  to  the  conclusion  that  the  eovemors 
of  Owens  College  were  to  be  left  out  of  account 
as  possible  tenants  when  determining  the  annual 
value  of  the  premises  occupied  by  them,  and  I  have 
most  carefully  considered  these  reasons  with  all  the 
respect  which  is  justly  due  to  the  views  of  the  learned 
Judges  who  concurred  in  the^n;  but  I  am  unable  to 
share  the  opinion  which  they  expressed.  The  conclu- 
sion arrived  at  is  in  its  result  sufficiently  startling. 
Two  public  bodies  might  have  erected  buildings 
similar  in  all  respects  upon  land  similar  in  situation 
and  of  e<^ual  value;  ana  these  buildings  might  be 
occupied  in  the  same  way  and  applied  to  the  same 
purposes ;  and  yet,  if  one  of  these  bodies  had  power, 
under  the  statute  constituting  it,  to  hire  such  build- 
ings, and  the  other  had  no  such  power,  the  rateable 
value  of  the  buildings  might,  and  almost  certainly 
would,  be  different;  that  is  to  say,  the  buildinffs 
would  have  a  different  annual  value,  for  the  words  m 
the  statute  of  William  lY.,  which  follow  the  expres- 
sion '*  annual  value,"  only  provide  a  means  of  arriv- 
mg  at  what  is  the  annual  value  of  the  premises. 
Why  should  the  annual  or  the  rateable  value  of  the 
premises  for  the  purposes  of  the  poor  law  dOT>end 
upon  the  statutory  power  of  the  owner  to  take  i&em, 
supposing  he  had  not  been  the  owner  ?  I  am  unable 
to  discover  any  satisfactory  reason  for  this  difference, 
and  none  seems  to  me  to  oe  suggested  by  the  judg- 
ments in  the  Owens  College  case.  I  do  not  think 
the  distinction  drawn  can  be  confined  to  premises 
belonging  to  and  occupied  by  public  bodies  for  public 
purposes.  A  private  individual  might  receive  money 
under  an  obli^tion  to  erect  with  it  a  building  upon 
a  particular  site  to  be  occupied  by  him  during  his 
lifetime,  and  with  a  prohibition  against  letting  to  any 
one  else.  If  the  prmdple  adopted  in  the  Owens  Col- 
lege case  be  a  sound  one,  such  an  owner  would,  I 
presume,  be  equally  exduded  from  consideration. 
No  attempt  was  made  to  show  that  it  was  reasonable 
or  just  that  the  distinction  drawn  in  that  case  should 
affect  the  rateabilit^  of  premises  Or  their  assessment 
to  the  poor  rate ;  it  appears  to  have  been  thought  a 
necessary  consequence  of  the  application  to  such  a 
case  of  the  rule  for  the  assessment  of  property 
laid  down  hj  the  statute  of  William  fv.  No 
doubt  if  this  were  so  the  conclusion  reached 
was  a  rig|ht  one,  however  unsatisfactory  or  even  un- 
just it  might  be  that  the  rateability  or  assessment  of 


premises  in  otiier  respects  similar,  and  occunied  f or 
similar  purposes,  should  depend  iq>on  whetner  tb 
owner  could  have  taken  the  premises  which  be 
occupied  as  tenant,  or  was  only  enabled  to  become 
the  owner  of  them.  But,  having  regard  to  titf 
lan^n^age  used  in  the  statute,  and  the  conutraotian 
which  has  been  put  upon  it,  I  do  not  myself  feel  the 
difficulty  by  which  the  Court  of  Appeal  seem  to  hsn 
been  pressed.  An  owner  who  is  in  oooapatkm  d 
premises  can,  of  course,  never  reasonably  be  expected 
to  take  them  as  tenant  from  year  to  year — he  esonot 
become  tenant  to  himself.  Yet  it  has  been  held  tfait 
the  rent  which,  if  the  property  were  in  otiier  hsfidi» 
he  would  be  willing  to  pay,  may  be  taken  int» 
account  when  inquiring  what  is  its  annual  nlae— 
that  is,  at  what  sum  it  might  reasonably  1>«  expeetoi 
to  let  from  year  to  year.  If  the  hypothen  1» 
admissible  that  the  owner  miffht  himself  be  smoa|ft 
the  possible  tenants,  althou^,  as  a  matter  of  net, 
he  could  not  be  so,  it  seems  to  me  no  more  violent 
hypothesis  to  oonoeive  him  as  amongst  the  poniblt 
tenants,  even  althouf^h  he  may  be  scu>jeot  to  oertaii 
legal  restrictions  which  would  prevent  hit  heooaiiif 
so.  And,  having  regard  to  the  scope  and  object  of 
the  enactment  in  Uiestatute  of  William  lY.,  I  can  see  m 
sufficient  reason  why,  if  in  the  one  case  he  maj  bt 
regarded  as  the  hypothetical  tenant,  he  nu^  lot 
equally  be  so  regaided  in  the  other.  It  seemi  to  at 
that  a  contrary  oondosion  ought  not  to  beinired 
at  unless  the  provisions  of  the  statute  iDexonUj 
reouireit. 

For  these  reasons  I  am  of  opinion  that  tbejuk* 
ment  in  the  8L  Georges  case  cannot  be  soffmiw, 
even  on  the  assumption  that  the  Court  of  Appeal 
rightly  held  that  the  London  County  Couidl  vat 
omy  empowered  to  become  the  owners,  and  eoald 
not,  in  fact,  have  become  the  tenants  of  the  ponpiiil^ 
stations  in  question.  It  follows,  in  my  opiiiiflB,  thk 
the  judgment  in  the  case  of  London  Counbf  Comt^  t. 
Chwrehufardens,  dtc,  of  Erith  ought  to  be  affirmed, 
and  the  appeal  dismissed,  with  costs ;  whilit  in  the 
case  of  Assessment  Committee  of  St.  OeorgeU  Uvitm^* 
London  County  Council  the  judgment  must  be lefvened, 
with  the  usual  consequence  as  to  costs. 

I  now  turn  to  the  separate  case  of  the  rateability  of 
the  main  outfall  sewers  in  the  parish  of  West  Hin. 
But  before  dealing  with  the  paiiioular  &Mto  idatisf 
to  the  main  sewers  in  that  parish,  I  desire  to  cooadff 
the  case  generally  of  the  main  sewers  fomerij 
vested  in  the  Metropolitan  Board  of  Work,  tad  do* 
in  the  London  County  CoundL  It  was  held,  ii  1 
have  said,  that  the  sewers  were  not  rateable.  T^ 
ffround  of  the  decision  was  thus  put  by  Lash,  J^  ivho 
delivered  the  judgment  of  the  court :  '*  We  «»  « 
opinion  that  they  are  not  rateable,  on  the  ihoit 
ffround  that  they  are  not  at  present  the  lubjeet  d » 
beneficial  occupation.  No  payment  is  made  to  t^ 
board  for  the  use  of  them ;  the  rates  which  Ut^  i^* 
empowered  to  levy  are  for  the  expense  of  coaifcnrti* 
and  maintenance,  and  nothing  more.  Thdr  ooea- 
pation  yields  no  profit  to  the  board,  as  ocsaps^ 
either  actual  or  potential." 

The  effect  of  this  decision  was  not  to  wtabiyjU 
exemption  of  property  which  down  to  that  tia«  ■» 
been  rated.  By  section  135  of  18  &  19  YictclSA 
the  main  sewers  then  vested  in  the  Commifli^K^  d 
Sewers  of  the  City  of  London,  and  in  the  M*^ 

Solitan  Commissioners  of  Sewers,  were  veited  in  »• 
Eetropolitan  Board  of  Works,  and  thae  ^"^*f 
same  time  conferred  on  them  the  power  to  <;<>"?^ 
other  sewage  works  to  prevent  the  sewage  withis"* 
metropolis  passing  into  the  river  Thamei  setf  tii 
metropolis.  The  case  stated  by  the  court  of  ^^^ 
sessions  in  Beg.  v.  Metropolitan  Board  q/  Wor^^^^ 
as  a  fact  that  neither  the  late  Oumiiiiwit—'  ^ 
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Sewen  nor  the  Metropolitan  Board  of  Works  had  ever 
been  rated  to  the  relief  of  the  poor  in  respect  of  the 
sewers.  It  appears,  therefore,  that  for  a  very  long 
period,  hoth  before  and  sinoe  the  deoiBion  in  Jieg,  v. 
Mdrofciitan  Board  of  Works,  this  partictdar  subieot 
has  not  been  treated  as  rateable.  I  cannot  regard  as 
altogether  satisfactory,  in  view  of  the  fuller  con- 
sideratbn  which  has  since  been  given  to  the  matter, 
the  gronnds  upon  which  the  Ooiurt  of  Queen's  Bendi 
rested  the  non-rateability  of  these  sewers ;  the  judg- 
ment seems  to  assume  that  there  can  only  be  a  bene- 
ficial occupation  where  it  is  such  as  to  yidd  a  profit  to 
the  pnbHc  body  occupying  the  premises.  I  have 
already  said  that,  in  my  opinion,  the  true  test  is 
whether  the  occupation  is  of  value,  and  not  whether 
it  is  one  by  which  pecuniary  profit  can  be  made.  But 
it  would,  undoubtedly,  be  a  serious  matter  that  a 
hereditament  which  has  for  so  long  a  period  been 
deemed  free  from  rateability  should  now,  for  the  first 
time,  be  subjected  to  it.  And  there  is  this  peculiarity 
about  the  particular  subject  with  which  I  am  dealing : 
m^  the  sewer  was  made  no  rateable  subject-matter 
existed  where  the  sewer  now  is.  If  its  use  as  a  sewer 
woe  sbandonedy  its  rateability  would  cease,  for  it  is 
obvious  tiiat  no  person  would  be  willing  to  take  it  at 
any  rent.  It  is  not  like  the  case  of  land  previously 
rateable  which  has  been  adapted  to  purposes  different 
from  those  for  which  it  was  previously  employed,  and 
viiose  rateable  character  would  not  on  that  account 
be  affected. 

I  cannot  pretend  that  the  law  of  rating  is  at  pre- 
sent in  a  satisfactory  condition,  or  that  by  the  appli- 
cation of  well-setUed  principles  the  rateabihty  of 
public  bodies  in  respect  of  property  such  as  that  with 
which  your  lordships  are  dealing  can  be  rested  upon 
a  sound  and  consistent  basis.  In  the  case  of  Sheffield 
UniUd  QatJigkt  Co,  v.  Overseers  of  Sheffield,  11  W.  R. 
1064,  4  B.  &  S.  135,  Blackburn,  J.,  after  quoting 
the  observation  of  Wightman,  J.,  in  the  case  of 
%.  V.  Wesi  Middlesex  Waterworks  Co,,  1  E.  &  E. 
776,  7  W.  R.  C.  L.  Dig.  81,  that  there  appeared 
90  much  difficulty  in  satisfactorily  applying  the 
parochial  principle  of  rating,  by  estimating  the  rent 
which  a  tenant  would  give  for  the  subject-matter  in 
such  a  case  as  that  before  him,  as  practically  to 
amount  nearly,  if  not  entirely,  to  an  imjpossibility  of 
doing  so  satisfactorily;  and  after  statmg  that  the 
whole  subject-matter  appeared  to  be  involved  in  so 
mudi  difficulty  and  uncertainty  that  the  court  had 
taken  much  tune  in  considering  whether  they  could 
not  place  the  rules  as  to  the  rating  of  these  companies 
on  more  intelligible  and  satisfactoryprinciples  capable 
of  uniform  application,  added  :  "  We  have  not,  how- 
ever, succeeded  in  laying  down  a  rule  which  would 
be  consistent  with  the  existing  legislation  and  deci- 
sions on  the  subject,  and  would  at  the  same  time  be 
(apaUe  of  being  satisfactorily  worked ;  and  we  are 
strongly  pressed  with  the  importance  of  not  un- 
settling the  law  as  established  by  past  decisions  where 
we  GEumot  lay  down  a  rule  which  is  not  open  to  ex- 
ceotion.  On  the  whole,  therefore,  we  feel  that  our 
only  course,  until  the  Legislature  shall  think  fit  to 
interfere,  is  to  adhere  to  the  case  of  Reg,  v.  West 
Middlesex  Waterworks  Co,'' 

I  entirely  concur  with  the  learned  judge  in  deeming 
it  inexpedient  to  interfere  in  such  a  matter  as  this 
wilh  a  long  coarse  of  practice  supported  by  decisions 
which  are  not  of  very  recent  date.  Therefore,  even 
if  it  be  not  x>os8ible  to  rest  upon  grounds  altogether 
satisfactory  the  exemption  of  these  sewers,  yet  the 
case  being,  as  I  have  said,  a  very  particular  one,  I 
could  not  advise  your  lordships  to  depart  from  a  prac* 
tioe  which  has  prevailed  for  a  verjr  long  period,  and 
which  has  been  sanctioned  by  judicial  authority. 

So  far,  I  have  referred  to  the  case  of  sewers  under 


land,  the  surface  of  which  was  occupied  by  other 
persons,  and  in  ordinary  course  assessed  to  Uie  poor 
rate.  But  the  particular  case  of  the  outfall  sewer  in 
West  Ham  is  an  exceptional  one ;  that  sewer  is  not 
constructed  underground.  Thirty-seven  acres  of  Ismd 
were  purchased  by  the  Metropolitan  Board  of  Works 
for  the  purpose  of  this  portion  of  the  outfall  sewer. 
The  land  so  purchased  had  down  to  the  time  of  its 
purchase  been  assessed  to  the  poor  rate.  The  sewer  is 
carried  in  an  earthen  and  concrete  embankment 
erected  upon  the  land  at  an  average  height  of  twenty- 
one  feet  above  the  general  surface  of  the  land  ad- 
joining. The  work  thus  constructed,  therefore, 
differed  from  the  mere  creation  of  a  sewer  below  the 
surface  of  land  which  continued  afterwards,  as  before, 
liable  to  assessment,  but  was  an  adaptation,  to  the 
purposes  of  the  board,  of  land  already  occupied  and 
rated.  I  confess  I  see  the  utmost  difficulty  in  distin- 
gpiishing  such  an  erection  as  tins  upon  the  surface  of 
land  from  any  other  erection  specially  suitable  for  the 
purposes  of  a  particular  occupier,  but  which  might 
render  it  of  less  value  for  occupation  by  other  persons 
not  requiring  it  for  that  special  pur^se.  And  if,  in 
general,  owners  who  occupy  land  in  order  to  dis- 
charge a  duty  imposed  on  them  by  statute  may  be 
regarded  as  amongst  the  hypothetical  tenants,  I 
cannot  find  any  sound  basis  on  which  to  rest  a  dis- 
tinction in  favour  of  the  Metropolitan  Board  of 
Works  or  their  successors,  the  London  County  Coun- 
cil, in  respect  of  this  particular  use  of  the  land  which 
they  own. 

It  was,  I  am  aware,  held  by  the  Court  of  Queen's 
Bench  in  the  year  1870  {Metropolitan  Board  of  Works 
V.  West  Ham)  that  there  was  no  distinction, 
for  rating  purposes,  between  a  sewer  imderground 
and  one  carried  upon  an  embankment ;  but  I  have 
already  stated  to  your  lordships  the  only  ground  on 
which  the  exemption  of  the  sewers  generally  can,  in 
my  judgment,  be  rested,  and  I  have  pointed  out  the 
distinction  which  exists  between  an  underground 
sewer  and  an  adaptation  of  land  already  rateable  to  a 
particular  purpose.  Lush,  J.,  stated  that  the  rate- 
able quality  of  land  was  not  to  be  determined  by 
what  it  once  was,  or  by  what  it  might  thereafter 
become,  but  by  what  it  was  at  the  time  the  rate  was 
made.  I  quite  agree  with  this ;  but  if  it  be  the  law 
that  the  owner  of  a  hereditament  may  be  regarded  as 
amongst  the  hypothetical  tenants,  that  rule  would 
seem  as  applicable  to  the  particular  erection  whose 
rateability  is  the  matter  in  question  as  to  any  otiier. 

For  these  reasons  I  am  of  opinion  that  even  if  the 
sewers  are  in  general  exempt  from  rateability,  the 
particular  sewer  work  in  the  parish  of  West  Ham 
cannot  be  so  treated,  and  that  the  judgment  of  the 
Court  of  Appeal  must,  therefore,  be  reversed,  and  the 
judgment  of  the  Queen's  Bench  Division  restored; 
and  I  move  your  lordships  accordingly. 

Lord  Watson. — At  the  dose  of  the  argument 
upon  these  appeals  all  your  lordships  were  of  one 
mind  as  to  their  disposal.  I  have  very  carefully  con- 
sidered, and  I  entirely  concur  in,  the  reasons  for  the 
judgment  which  have  been  so  fully  and  clearly  ex- 
pressed by  my  noble  lord  and  learned  friend  the 
Lord  Chancellor. 

Lord  Ashbourne. — I  concur.  The  first  case  was 
the  only  one  in  which  I  had  an  opportunity  of  sitting, 
and  therefore  my  opinion  is  confined  to  that. 

Lord  Maonaghten. — I  also  concur. 

Lord  Morris. — I  also  concur. 

In  the  Erith  case.:-  .Order  of  tJie  Court  of  Appeal 
affirmed  and  appeal  dismissed,  with  costs. 

In  the  West  Ham  case :  Order  of  the  Court  of  Appeal 
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reversed  and  judgment  of  the  Queen's  Bench  Division 
restored,  with  costs  here  and  below.  Cause  remitted  to 
the  Queen's  Bench  Division. 

In  the  St.  George's  case:  Order  of  the  Court  of 
Appeal  reversed  and  judgment  of  the  Queen's  Bench 
Division  restored,  with  costs  here  and  below.  Cause 
remitted  to  the  Queen's  Bench  Division, 

Solicitor  for  the  London  County  Council,  W,  A, 
Blaxland, 

Solicitors  for  the  respondents  in  the  Erith  case,  Pyke 
db  Parrott,  for  /.  &  J.  C.  Hayward,  Dartford. 

Solicitor  for  the  appellants  in  the  West  Ham  case, 
A,  A,  Banes, 

Solicitor  for  the  appellants  in  the  8t,  George's  case, 
W.  J,  Fraser, 


dttuvt  Of  appeal. 

From  Q.  B.  Div.        ^ 
(Lord  Esher,  M:.B.,  and  J  Feb.  27.  28. 

Lopes  and  Davey,  L.JJ.) ) 

Clements  v,  London  and  North-Western  Bail- 
way  Co.  (a.) 

Practice — Proceeding  as  pauper — Proceedings  on  Crown 
side  of  Queen's  Bench  Division — County  court  appeal 
^Ord,  16,  r.  22 ;  ord.  68,  r.  1. 

Leave  to  proceed  as  a  pauper  may  be  granted  to  a  party 
appealing  from  a  county  amrt,  notwithstanding  ord,  68, 
r.  1. 

Application  for  leave  to  appeal  in  formd  pauperis. 
This  was  an  action  under  the  Employers'  Liability 
Act,  and  was  brought  in  the  countj  court.  The 
county  court  judge  gave  Judgment  for  the  defend- 
ants, and,  on  the  plaintiff  appealing,  the  judgment 
was  affiruied  by  a  divisional  court  of  the  Queen's 
Bench  Division. 

The  plaintiff  applied  ex  parte  to  the  Court  of  Appeal 
for  leave  to  appeal  as  a  pauper. 

The  applicant  appeared  in  person. 

A  question  was  raised  at  the  instance  of  the 
officer  of  the  court  whether  leave  to  proceed  as  a 
pauper  could  be  granted  in  a  county  court  appeal, 
such  appeal  being  entered  at  the  Crown  Office  Depart- 
ment, and  being  on  the  Crown  side  of  the  Queen^s 
Bench  Division ;  and  reference  was  made  to  ord.  16, 
r.  22 ;  or  J.  68,  r.  1 ;  and  the  case  of  Mulleneisen  v. 
CouUon  {No,  2),  36  W.  B.  811,  21  Q.  B.  D.  3. 

Feb.  28.— Lord  Esher.  M.B.— We  have  consulted 
the  other  members  of  the  court,  and  we  e^  agree 
that  the  rule  as  to  appeals  in  forma  pauperis  not 
being  allowed  in  cases  on  the  Crown  side  of  the 
Queen's  Bench  Division  is  only  applicable  to  Crown 
cases  in  the  strict  sense — that  is,  cases  between  the 
Crown  and  a  subject,  and  not  between  parties.  We 
think  that  county  court  appeals,  though  as  a  matter 
of  practice  they  are  put  in  the  Crown  paper,  are  not 
Crown  cases  within  that  rule. 

Lopes  and  Davey,  L.JJ.,  concurred. 

Application  allowed, 

(a.)  Eeported  by  F.  G.  Bucker,  Esq.,  Barrister-at- 
Law. 


Feb.  21 


Prom  Q.  B.  Div.         ) 

£>rd  Esher,  M.B.,  and  [ 
pes  and  Davey,  L.JJ.)  i 

Baker  v,  Carrigk.  (a.) 

Libel — Privilege — Privileged  occasion — Solicitor  odiiy 
for  client — Publication  in  ordinary  course  o/dutif. 

A  solicitor,  acting  for  a  client  in  the  recovery  of  a  dA 
alleged  to  be  due  from  the  plaintiff,  wrote  toanawtUmm, 
who  was  about  to  sell  the  plaintiff's  goods  by  audm, 
stating  that  the  plaintiff  had  committed  anactofhaK- 
ruptcy  in  which  an  order  might  be  made  against  hia  is 
bankruptcy,  and  giving  the  auctioneer  notice  fwt  iopiri 
with  the  proceeds  of  the  sale.  In  an  action  of  /tW 
against  the  solicitor. 

Held,  that  the  occasion  was  privileged,  as  the  toUdif 
toas  acting  vnthin  his  ordinary  duty  for  the  pnMeS^ 
of  his  client's  interests,  and,  as  the  occasion  wwid  ^ 
privileged  in  the  ccLse  of  the  client,  it  was  ejifoHjf  priri- 
leged  in  the  case  of  the  solicitor, 

Blackham  v,  Pugh,  2  C,  B,  611,  approved. 

Application  by  the  defendant  for  judgment  or  a  wv 
trial  in  an  action  of  libel,  tried  before  Cave,  J.,  aodk 
special  jury. 

In  September,  1893.  Messrs.  Copley  &  Qui,  ws- 
geons,  instructed  Messrs.  Welchman  &  Camk 
solicitors,  of  Wisbech,  in  which  firm  the  defedaii 
was  a  partner,  to  recover  a  sum  alleged  to  be  doe  fna 
the  plaintiff  for  medical  advice  and  attendsnoe.  Ib 
auctioneer,  acting  upon  the  instructions  of  the  pliis- 
tiff,  advertised  the  sale  by  auction  of  the  pkotif  i 
household  furniture  and  effects,  and  thereupoQ  Meisr«^ 
Welchman  &  Carrick  wrote  the  following  letter  to  t^ 
auctioneer : — 

**8ir,— As  solicitors  for  W.  H.  Copley  andA.  W 
Clark,  of  Wisbech,  surgeons,  we  give  you  Dotice  tbt 
an  action  has  been  commenced  in  the  High  Covrtot 
Justice,  Queen's  Bench  Division,  against  J.  T.  Btbr. 
of,  &c.,  for  the  recovery  of  the  sum  of  £82  66.,  doe  to 
the  said  W.  H.  Copley  and  A.  W.  Clark,  sod  tlat 
J.  T.  Baker  has  committed  an  act  of  bankroptcy  ops 
which  an  order  in  bankruptcy  may  be  msae  ttfUsA 
him,  and  we  give  you  further  notice  that  yoa  are  c^ 
to  part  with  or  pay  over  to  any  person  peodiDgtk 
trial  of  the  said  action,  or  of  any  prooeedings  a 
bankruptcy  which  may  be  instituted  against  tb^  s^ 
J.  T.  Baker,  any  moneys  which  you  may  reooie  « 
the  proceeds  of  sale  of  the  goods  and  effects  of  t^ 
said  J.  T.  Baker  advertised  to  be  sold  by  you  on  ti^ 
second  day  of  October  next,  and  hereof  f ail  u^  >^ 
your  peril. 

**  Dated  this  29th  day  of  September,  1893. 
**  Welchman  &  Carrick,  Solidtora,  WifbeA." 

In  an  action  of  libel  in  respect  of  the  abow  fetftr 
the  defendant  pleaded  that  the  letter  was  writtcB  bf 
his  firm,  as  solicitors  for  Messrs.  Copley  &CU^  ^ 
fide  and  in  the  honest  defence  of  their  dienta'  intern* 
and  without  malice,  and  by  reason  of  the  occtfOATtf 
privileged. 

The  learned  judge  held  that  the  occawm  »« 
privileged,  and  left  the  question  of  actual  n*^J5 
the  jury.  The  jury  found  a  verdict  for  thepi«»^ 
for  £5, 

The  defendant  moved  for  judgment  or  a  ne»  ^si. 

Murphy,  Q,C,,  and  Horace  Broitme,  for  ^ 
defendant. — There  \«as  no  evidence  of  actnal  na^ 
to  go  to  the  jury,  and  therefore  iudgmeDt  b«s5  ^ 
entered  for  the  defendant.  The  learned  j'^^Tj^ 
right  in  holding  that  the  occasion  was  P"^^^ 
The  occasion  would  be  privileged  in  the  om»  »  ^* 

(a.)  Beported  by  W.  P.  Barry,  Esq.,  Bani*p^- 
Law. 
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cHent:  Bktckham  v.  Pugh,  2  C.  B.  611,  and  there  oan 
be  no  distmotion  between  the  case  of  the  client  and 
the  case  of  the  solicitor  acting  for  ihe  protection  of 
his  oUents'  interests. 

Stuart  Y.  BeU,  39  W.  B.  612,  [1891]  2  a  B.  341, 
wu  also  referred  to. 

Kemp,  Q.Cf  and  Mclniure,  for  the  plaintiff. — The 
occasion  was  not  piivileffea.  The  solicitor's  duty  was 
to  oonduot  the  action  Tot  his  clients,  and  not  to  go 
oat  of  his  province  and  write  the  letter  he  did  in  this 
case,  at  any  rate  before  he  had  recovered  judgment. 
BhMam  v.  Pugh  shows  that  the  occasion  would  have 
been  privileged  in  the  case  of  the  client,  as  the  client 
has  a  right  to  protect  his  own  interests,  bat  a  solici- 
tor has  no  right  to  assume  the  general  protection  of 
his  client's  interests.  Even  if  the  occasion  was 
prifile^,  there  was  evidence  of  actual  malice  to  go 
to  the  jury. 

Lord  KflTTRTi,  M.B. — ^The  first  question  in  this  case 
is  whether  the  occasion  upon  which  the  solicitor 
wrote  the  allesed  libellous  letter  to  the  auctioneer 
was  a  privileged  occasion.  The  solicitor  was  acting 
for  certain  clients  in  the  recovenr  of  a  debt  alleged  to 
be  dne  from  the  pn^sent  plaintiff  to  them.  It  seems  to 
me  to  be  within  the  ordinary  duty  of  a  solicitor  to  see 
that  the  recovery  of  his  client's  claim  is  not  put  in 
iy  by  anything  happening  which  he  can  pro- 
r  prevent.  It  was  said  that  his  duty  was  con- 
to  the  conduct  of  the  action.  In  my  opinion 
the  ordinary  duty  of  a  solicitor  goes  beyond  that. 
It  is  part  of  his  duty  to  see  that  nothing  happens 
which  will  prevent  him  obtaining  recovery  of  the 
debt  Therefore  the  solicitor,  in  writing  this  letter  to 
protect  his  clients'  interests,  was  acting  within  his 
ordinarv  duty  as  solicitor.  If,  therefore,  the  occasion 
woold  be  privileged  in  the  case  of  the  clients,  as  it 
clearly  would  be,  it  seems  to  me  to  be  equally  privi- 
leged in  the  case  of  the  solicitor  acting  for  his  clients. 
The  occasion  was,  therefore,  privile^d.  [His  lord- 
ship then  dealt  with  the  question  whether  there  was 
any  evidence  of  actual  malice  to  go  to  the  jury,  and 
held  that  there  was  not,  and  that,  therefore,  judg- 
ment must  be  entered  for  the  defendant.] 

LoPBS,  Ii.J. — I  am  of  the  same  opinion.  A  com- 
munication made  by  a  person  for  the  purpose  of  pro- 
tecting his  own  interest  in  the  absence  of  malioe  is 
IHirileged.  That  is  clear  from  the  decision  in  Black- 
ham  V.  Pugh,  Here  the  solicitor  made  the  communi- 
cation. It  is  admitted  that,  if  the  statements  were 
made  by  the  dients,  the  occasion  would  be  privileged 
as  regSAtls  them.  In  my  opinion  it  is  not  the  less 
privileged  in  the  case  of  the  solicitor  when  the  state- 
ment is  made  by  him  as  solicitor  for  the  client.  It  is 
the  solicitor's  duty  to  do  what  he  properly  can 
for  the  protection  of  his  client's  interoets,  and  he 
stands  in  that  respect  in  the  same  position  as  the 
dient  himself.  The  occasion  was,  therefore,  privilged. 
[His  lordship  agreed  that  there  was  no  evidence  of 
maHoe.] 

Dayxt,  L.J. — ^I  am  of  the  same  opinion.  The 
question  is  whether  the  occasion  is  privueged.  It  is 
admitted  that  the  occasion  would  have  been 
privileged  if  the  statement  had  bet^n  made  by  the 
clients.  But  it  is  said  that  as  the  statement 
was  made  by  the  soUoitor  acting  for  them  in  the 
matter  the  occasion  is  not  privileged  as  regards  the 
solicitor.  I  cannot  find  any  authority  to  the  effect 
that  such  a  distinction  exists,  and  in  the  absence  of 
tny  such  authority  I  think  that  a  solicitor,  as  the 
representative  of  his  client  and  acting  in  his  interests, 
b  entitled  to  do  his  best  for  the  recovery  of  his 
oBenf  8  debt,  and  is  placed  in  the  same  position  as 
ttie  client  would  be  in  were  the  latter  acting  for 


himself   in   the  matter.     I   think,    therefore,   that 
judgment  must  be  entered  for  the  defendant. 

Application  allowed. 

Solicitors  for  the  plaintiff,    Meredith,    Roberta,  ds 
Mills,  for  Arthur  Smith,  Wisbech. 

Solicitors  for  the  defendant,  Smilee,  OUard,  eft  Fates, 
for  Welchman  &  Carrick,  Wisbech. 


Feb.  20. 


From  Q.  B.  Div.  ) 
(Lord  Esher,  M.B.,  and  | 
Lopes  and  Davey,  L.JJ.) ) 

Hughes  v.  Justin,  (a.) 

Practice — Default  of  appearance — Payment  by  defendant 
after  issue  of  writ-^Settlement  of  claim — Form  of 
Judgment — Judgment  for  amount  of  daim  and  costs — 
Irregularity — Ord,  13,  r.  3. 

The  plaintiff  instructed  his  solicitor  to  demand  payment 
of  a  debt  owing  to  him  from  the  defendant,  and  in 
default  of  payment  to  commence  an  action.  The  solicitor 
accordingly  issued  a  writ.  The  plaintiff  and  the  defend- 
ant, not  knowing  of  the  issue  of  the  writ,  had  an  inter" 
view,  and  the  defendant  paid  the  plaintiff  a  sum  of  money 
in  settlement  of  his  claim.  The  plaintiff  *s  solicitor  sub- 
sequently signed  judg^uent  in  defatUt  of  appearance  for 
the  amount  of  the  claim  and  costs. 

Held,  thai  judgment  ought  properly  to  have  been  signed 
only  for  the  plaintiff's  costs  up  to  the  time  of  signing 
judgment,  and  that  the  judgment  which  had  been  signed 
was  irregular,  and  must  be  set  aside. 

The  court  ordered  judgment  to  be  entered  for  the  plain* 
tiff's  costs  up  to,  but  not  including  the  costs  of,  obtaining 
the  irregular  judgment, 

Hodges  V,  Callaghan,  5  W,  R,  531,  2  C.  B,  N,  8. 
306,  followed. 

Appeal  from  the  decision  of  a  divisional  court  re- 
fusing to  set  aside  a  judgment. 

The  plaintiff  instructed  his  solicitor  to  write  a  letter 
to  the  defendant  demanding  pavment  of  a  sum  of 
£26,  the  price  of  goods  suppUed,  and  in  default  of 
payment  to  commence  an  action.  The  solicitor  wrote 
accordingly  on  the  31st  of  August,  1893,  and  tiie  de- 
fendant in  reply  stated  that  he  had  a  counter-claim 
against  the  plaintiff. 

On  the  4th  of  September,  at  about  1  p.m.,  the 
solicitor  issued  the  writ  in  the  action.  On  the  same 
day,  at  4  p.m.,  the  defendant  called  on  the  plaintiff 
for  the  purpose  of  discussing  the  matter.  The  plain- 
tiff then  asserted  that  a  further  sum  of  £2  17s.  was 
due  to  him  from  the  defendant.  The  defendant 
ultimately  paid  the  plaintiff  the  sum  of  £25  lOs. 
The  plaintiff  gave  the  defendant  a  receipt  which  pur- 

Surported  to  be  in  *' settlement  of  account  up  to 
ate."  At  the  time  when  this  settlement  was  made 
neitiier  the  plaintiff  nor  the  defendant  knew  that  the 
writ  had  been  issued.  The  writ  was  subsequently 
served  on  the  defendant,  but  no  appearance  was 
entered  on  his  behalf.  The  plaintiff's  solicitor  signed 
judgment  in  default  of  appearance  for  £25  and  costs. 
Under  compulsion  of  a  wnt  of  execution  the  defend- 
ant paid  the  sum  of  £8,  being  the  costs  of  the  action 
and  the  costs  of  the  execution. 

On  thtf  application  of  the  defendant,  Kennedy,  J., 
ordered  the  judgment  to  be  set  aside.  On  appeal  the 
Divisional  Court  (Mather  and  Collins,  J  J.)  reversed 
this  order,  and  directed  that  the  judgment  which  had 
been  signed  should  be  allowed  to  stand. 
The  defendant  appealed. 

(a.)  Eeported  by  F.  G.  Buokeb,  Esq.,  Barrister-at- 
Law. 
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Hughes  v.  Justin. — Bowes  &  Pabtkebs  v,  Pbess. 


OouET  OF  Appeal. 


Colam,  for  the  defendant. — The  judgment  for  £25 
and  costs  was  irregular.  The  plaintiff  wsa  only 
entitled  to  sign  judgment  for  his  costs :  ord.  13,  r.  3 ; 
Hodges  v.  GaUaghan,  6  W.  R.  631,  2  C.  B.  N.  S.  306. 
The  defendant  is  entitled  as  of  right  to  have  the  writ 
set  aside :  Anlaby  v.  Prcetoriua,  36  W.  B.  487,  20 
a  B.  D.  764. 

Channdl,  Q.C,  and  Oregaon  EUisy  for  the  plaintiff. 
— ^The  irregularity,  if  there  be  one,  is  a  mere  matter 
of  form.  Execution  was  only  put  in  for  the  costs, 
and  no  wrong  has  been  done  to  the  defendant. 

They  dted  Buffer  v.  Allen,  16  W.  B.  281,  L.  R.  2 
Ex.  16. 

Lord  EsHER,  M.B. — I  am  of  opinion  that  the 
payment  of  £25  10s.  by  the  defendant  to  the  plaintiff 
was  intended  by  the  parties  to  be  a  settlement  of  the 
dispute  between  them,  a  settlement  of  the  cause  of 
action.  But  I  do  not  think  that  they  intended  to 
indude  in  that  settlement  the  costs,  if  any,  to  which 
the  plaintiff  might  be  entitled ;  any  liabili^  in  respect 
of  costs  was  left  outside  the  settlement,  liie  dcKfend- 
ant,  therefore,  after  the  settlement,  remained  liable 
for  any  costs  to  which  the  plaintiff  might  be  entitled. 
Now  ord.  13,  r.  3,  is  substantially  the  same  as  section 
27  of  the  Common  Law  Procedure  Act,  1852 ;  and, 
according  to  the  authorities,  the  true  construction  of 
the  rule  is  that  though  the  plaintiff  is  right  in  issuing 
his  writ,  he  is  wrong  in  signing  judgment  for  more 
than  is  due  at  the  time  of  signine  judgment.  And  it 
does  not  matter  whether  the  puuntiff  himself  signs 
judgment  or  his  solicitor ;  in  either  case  the  plaintiff 
18  responsible. 

At  the  time  when  judgment  was  signed  in  this  case 
the  only  sum  which  was  due  was  the  costs  of  the 
action.  That  therefore  was  the  only  sum  for  which 
judgment  could  properly  be  signed.  The  judgment 
for  £25  and  costs  was  clearly  irregular  and  wrong. 
The  defendant,  having  taken  out  a  summons  to  have 
the  judgment  set  aside,  is  entitied  ex  debito  justitice  to 
the  order  for  which  he  asks.  If  either  the  master  or 
the  judge  at  chambers  had  been  asked  to  impose 
terms,  they  might  have  done  so ;  but  they  were  not 
asked,  and  therefore  they  were  right  in  simply  setting 
the  judgment  aside.  The  Divisional  Court,  however, 
thought  the  judgment  ought  not  to  have  been  set 
aside,  and  directed  that  it  obould  be  allowed  to  stand. 
The  defendant  therefore  could  not  help  coming  here. 
We  must  in  the  first  place  allow  the  appeal  and  set 
the  judgment  aside.  But  on  what  terms  ought  we  to 
do  so  ?  We  must  set  the  matter  right  by  directing 
what  judgment  ought  to  be  entered.  The  judgment 
to  which  the  plaintiff  was  properly  entitied  was  judg- 
ment for  his  costs  up  to  the  time  of  signing  judgment. 
The  judgment  must  therefore  be  rectified  so  as  to 
give  him  those  costs — i.e.,  the  costs  of  issuing  and 
serving  the  writ,  but  not  the  costs  of  obtaining  l^e 
irregular  judgment  itself,  nor  of  course  any  sub- 
sequent costs.  The  plaintiff  must  pay  the  costs  of 
this  appeal  and  of  the  various  proceedings  in  the 
court  below,  and  the  defendant  must  undertake  not 
to  bring  any  action  in  respect  of  the  execution  under 
the  irregular  judgment. 

LoPES  and  Davey,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  George  CasUe, 

Solicitors  for  the  defendant,  Stanley  Evans  &  Co, 


From  Q.  B.  Div.       i 
(Lindley,  A.  L.  Smith,  [  Nov.  11, 13. 

and  Davey,  L.JJ.)     J 

Bowes  &  PABTmsBS  v.  Pbess.  (a.) 

Master  and  servant — Contract  for  service—Breach— 
Miner  wrongfully  absenting  himself  from  sertnct- 
Refusal  to  go  down  mine  with  non-unionisti-Prt' 
concerted  action — Damages — Employers  and  Workmen 
Act,  1876  (38  <fc  39  Vict.  c.  90). 

The  appellant,  a  miner,  entered  into  a  oonJtraetoftmke 
with  the  owners  of  a  coal  mine,  determinable  6y/o»r^ea 
days^  notice  on  either  side,  and  was  subject  to  rtgtdatumt 
under  which  he  was  liable  to  be  dismissed  or  suspended  far 
disobedience  to  the  orders  of  the  manager  or  svh-mamgfT, 
A  notice  was  sent  to  the  owners  by  the  trade  union  of  which 
the  appellant  was  a  member  that,  at  the  expiration  of/ottr' 
teen  days,  all  non-unionists  mu$t  descend  and  ascdd  tin 
mine  by  themselves.  One  morning,  after  the  notice  had 
expired,  the  appellant  was  with  other  miners  at  the  fd 
mouth  ready  to  go  down  the  mine.  One  of  the  miiur$,  vho 
was  a  non-unionist,  stepped  ifito  the  cage,  whereupn  oH 
the  others,  who  were  unionists,  refused  to  go  into  the  cagf 
with  him,  and  he  vjent  down  aUme.  When  the  next  <af, 
came  up  a  few  seconds  later  the  appellant  and  ike  dhif 
unionists  wanted  to  go  down,  biU  the  under-mam^ 
would  not  allow  them  to  do  so,  cu  they  had  aktadif 
refused.  The  same  thing  happened  on  the  two  foUowwf 
mornings.  On  a  complaint  preferred  by  theoumm^ 
the  mine  against  the  appellant  under  the  EmpUfyen  tfti 
Workmen  Act,  1875,  the  justices  found  that  theappelktd 
had  wrongfully  absented  himself  from  his  emfloum 
service  on  the  three  days  in  question,  aiui  ordered  hi»  fc 
pay  substantial  damages,  and  dismissed  a  counter-daitk 
by  him  for  damages  against  the  ovmers  for  wrongfidl^ 
refusing  to  allow  him  to  follow  his  lawful  employmed  « 
the  said  three  days. 

Held  (affirming  the  decision  of  the  justices  and  ef  a 
Divisional  Court),  that  the  appellant  had  been  gvtttji »/ 
a  breach  of  contract  which  entitled  the  owners  to  guhkar 
tial,  and  not  merely  to  nominal,  damages;  that  vU 
the  owners  had  done  was  no  breach  of  contrad  on  <W 
part ;  and  thai  Cfjnsequently,  the  counter-claim  oosid  W 
oe  substantiated. 

Appeal  from  the  decision  of  a  divisional  ooct 
(Day  and  Lawrance,  JJ.)  upon  a  case  stated  nwfef 
20  &  21  Vict.  c.  43,  by  justices  of  the  peace  for  tbe 
county  of  Durham  for  the  opinion  of  the  High  Coot 

The  statement  in  the  case  was  to  the  effect  tbst  »i 
a  petty  sessions  at  Lanchester  on  the  29th  <^ 
December,  1892,  a  complaint  was  heard  lad 
determined  by  the  justices  under  the  Employen«» 
Workmen  Act,  1876,  which  was  made  by  Bowmi 
Partners  (Limited),  the  owners  of  the  Pontop  OoDiery 
against  Bobert  Press,  a  miner,  whereby  the  o*n«' 
chumed  16s.  damages,  on  the  ground  that  Pre* 
having  entered  into  a  contract  of  service  with  tb« 
owners,  determinable  by  fourteen  days*  notioe  « 
either  side,  had  wrongfully  absented  himsdf  bom  to 
employers'  service  on  the  20th,  21st  and  ^^nd^j 
December,  1892,  without  having  given  the  reqtBi^ 
notice.  Press  made  a  counter-claim  against  t^^^^T 
for  16s.  damages,  alleging  that  they  had  wnmp^S 
refused  to  allow  him  to  follow  his  lawful  empbjn^ 
on  the  same  three  days  without  hAving  P7*  i^ 
required  notice.  It  was  agreed  on  the  hearing  tbf 
the  case  of  Press  should  bind  thirty-two  othwets* 
arising  out  of  the  same  circumstances,  and  thtt  tx 
damages  should  be  68.  only  on  either  side.  Tfcoctf 
Bowes,    the  under-inanager    of   the   colKery,  p^*" 

(a.)  Beported  by  W.  A.  G.  Woods.  Esq..  Bmb*'* 
at-Law. 
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evidence  to  the  effect  that  on  the  20th  of  December, 
1892,  the  pit  was  ready  for  work,  that  Press  was 
employed  in  the  foreshif  t,  which  went  down  the  pit  at 
4  a.m.,  and  was  at  the  pit's  mouth  where  he  himself 
also  was ;  that  the  cage  was  called  ready  but  no  one 
went  in,  that  after  a  few  seconds  a  man  named 
Embledon,  whom  he  knew  to  be  a  non-imionist,  went 
into  the  cage,  which  would  hold  eight,  and  although 
be  requested  the  unionists  to  go  down  in  the  cage,  they 
all  lenised  on  the  ground  that  they  would  not  go  into 
the  cage  with  non-unionists.  He  then  told  the 
banksman  to  send  Embledon  down,  and.  he  did  so. 
Some  of  the  men  came  forward  to  go  into  the  next 
cage,  which  came  up  a  few  seconds  later,  but  he 
told  them  they  could  not  go  down  after  they  had 
refused.  He  had  on  the  1st  of  December,  1892,  re- 
oeiyed  from  the  Miners'  Association,  Pontop  Lodge, 
thefollowing letter,  which  was  signed  by  the  secretary : 
'*  We,  the  workmen  of  Pontop,  do  hereby  give  you 
fourteen  days'  notice  that  after  the  expiration  of  this 
notice  all  non-unionists  must  descend  and  ascend  by 
themselyes."  The  sub-manager  further  stated  that 
the  men  remained  at  the  pit's  mouth  from  4  a.m. 
mitO  10  a.m.,  and  that  during  that  time  he  would 
not  have  allowed  any  of  them  to  go  down.  Bide  40 
of  the  special  rules  of  the  colliery  provided  that 
"each  banksman  shall  have  control  of  the  shaft  top, 
and  each  onsetter  of  the  shaft  bottom,  and  shall  not 
allow  any  person  to  descend  or  ascend  without  per- 
mission from  the  proper  authorities.  He  shall  rege- 
late, subject  to  any  directions  of  the  manager  or 
onder-manager,  the  order  in  which  persons  shsll 
enter  and  leave  the  cage,  and  see  that  t^e  authorized 
number  only  descend  or  ascend  at  one  time." 
Bule  127  provided  that  any  workman  might  be  sus- 
pended for  disobedience  to  orders,  and  rme  128  that 
any  workman  suspended  should  not  be  re-employed 
without  the  authorization  of  the  manager  or  sub- 
manager.  The  justices,  being  of  opinion  that  Press 
absented  himself  from  his  employers'  service  by 
refusing  to  descend  in  the  cage  as  ordered  by  the 
imder-manager,  and  that  the  owners  had  not  deter- 
mined the  contract,  ordered  Press  to  pay  os. 
damages  and  costs  on  the  original  daim,  and  dis- 
missed his  counter-claim. 

The  question  of  law  was  whether  the  justices 
were  right  in  holding  that  on  the  three  aays  in 
question  Press  absent^  himself  from  his  employers' 
seryice  by  refusing  to  descend  the  pit  in  the  cage 
which  the  under-manager  thought  proper  for  him 
to  descend  in,  and  whether  he  was  thereby  guilty 
of  breach  of  contract,  entitling  the  owners  to  re- 
cover damage  as  aforesaid,  or  whether  the  con- 
tract of  service  was  determined  by  the  owners,  and 
if  Press  was  entitled  to  recover  damages  for  the 
breach  thereof . 

The  Divisional  Ck>urt  on  the  dlst  of  May,  1893, 
affirmed  the  judgment  of  the  justices.  Press  ap- 
pealed. It  was  admitted,  on  the  appeal,  that  there  had 
beoi  a  breach  of  contract  on  the  part  of  the  appel- 
lant, and  at  the  suggestion  of  the  Lords  Justices 
both  parties  agreed  to  treat  the  case  as  amended, 
so  as  to  raise  the  question  whether  the  damages 
onght  to  be  substantial  or  merely  nominal. 

Tindal  Atkinson,  Q,0.,  and  Atherley  JoneSy  for  the 
appdlant. — ^The  damages  are  purely  nominal.  The 
mere  refusal  of  the  men  to  go  down  in  the 
cage  did  not  justify  the  employers  in  refusing  to 
pennit  them  to  go  down  the  pit  two  minutes 
afterwards.  -The  employers  niight  have  determined 
the  contract  of  service,  but  if  they  continued  the 
contract  of  service  they  cannot  get  damages  for 
breach  of  that  contract,  and  also  deprive  the  men  of 
the  wages  they  mig^t  have  earned.    The  reasonable 


course  would  have  been  to  summon  the  men  under 
section  51  of  the  Goal  Mines  Beg^lation  Act,  1887, 
which  incorporates  the  special  rules  of  the  colliery. 
Men  refusing  to  ride  with  non-unionists  have  been 
frequentiy  fined,  and  so  the  emj^oyer  was  not  with- 
out a  remedy  in  this  case.  The  real  question  is 
whether  the  breach  of  contract  on  the  part  of  the 
men  was  the  natural  result  of  the  employers'  refusal 
to  allow  them  to  go  down.  If  so,  the  employers 
created  the  very  damage  they  seek  to  recover ;  tiiey 
could  have  got  the  benefit  of  the  men's  work  in  the 
mine,  and  had  a  remedy  by  dismissing  them,  or  by 
proceeding  under  the  Mmes  Begulation  Act. 

Robmn,  Q.C»,  and  T.  Willea  Chittyy  for  the  respond- 
ents.— ^The  men  clearly  absented  themselves  from 
their  work  for  the  day,  within  the  statute.  Under  the 
Mines  Begulation  Act  the  masters  could  only  proceed 
ag^ainst  t^e  men  in  respect  of  discipline  in  the  mine 
involving  the  safety  of  the  mine.  When  the  men 
came  in  the  morning  and  deliberately  refused  to  go 
down  in  the  cage  on  beiuK  told  to  do  so,  the  masters 
were  under  no  contractualobligation  to  offer  the  men 
another  cage,  and  by  refusing  to  do  so  they  did  not 
bring  the  damage  on  themselves.  Thev  were  only 
bound  to  mitigate  the  damage  reasonably.  A  man 
is  not  bound  to  do  for  a  tort-feasor  what  he  would 
not  do  for  himself,  reasonably  and  consistentiy  with 
the  interests  of  his  business.  The  magistrates  have 
found  that  the  masters  did  act  reasonably.  There  is 
no  difference  between  a  physical  and  moral  im- 
possibility to  send  the  cage  down.  The  law  will  not 
imply  an  unreasonable  term.  The  masters  were  only 
bound  to  give  the  men  one  opportunity  ^per  diem  of 
going  down,  and  it  would  be  unreasonable  to  hold 
that  the  masters  were  bound  to  give  facilities  for 
breaking  the  rules  of  the  mine  which  operate  on  them 
with  all  the  force  of  a  physical  impossibility.  The 
onmis  on  the  men  to  show  unreasonableness  on  the 
part  of  the  masters,  and  they  have  failed  to  do  so.  It 
IS  admitted  that  there  has  been  a  breach  of  contract 
on  the  part  of  the  workmen,  and  they  are  liable  for 
substantial,  and  not  merely  nominal  damages. 

Tindcd  Atkinson,  Q,G,,  replied. 

LmDLEY,  L.J. — ^This  case  has  arisen  out  of  one 
of  those  unfortunate  disputes  which  are  so  much  to 
be  regretted  and  from  which  so  many  thousands  of 
people  are  suffering  in  this  country,  but  of  course  the 
question  before  us  is  a  purely  legal  question,  and 
arises  upon  a  case  stated  by  the  magistrates.  At  our 
suggestion,  the  counsel  on  both  sides  have  agreed  to 
treat  the  case  as  amended,  so  as  to  raise  the  question 
which  is  the  real  point  to  be  determined — namely, 
whether  there  is  a  breach  of  contract,  and  that  we  shall 
not  be  bound  by  the  expression  *'  wrongfully  absented 
himself  from  his  employers'  service,"  which  is  found 
in  the  summons.  I  attach  no  importance  myself  to 
the  particular  expression  in  the  summons,  although  I 
think  the  justices  did.  Now,  the  facts  appear  to  be 
as  follows : — The  colliery  owners  carry  on  business 
imder  contracts  with  their  men  determinable  at  four- 
teen days'  notice  and  subject  to  certain  regulations, 
of  which  the  most  important,  for  the  present  purpose, 
are  these  —  that  they  give  the  employers  power, 
not  only  to  dismiss  the  men,  but  also  to  suspend  them. 
Bule  84  requires  the  men  in  going  up  or  coming 
down  in  the  cages  in  the  mines  to  obey  the  orders  of 
the  banksmen,  and  rules  127  and  128  deal  with  the 
suspension  and  dismissal  of  workmen.  Now,  it 
appears  that  for  reasons  I  do  not  go  into  the  men 
thought  they  had  a  right  to  send  the  colliery  owners 
this  notice  on  the  1st  of  December,  1892.  [His  lord- 
ship read  the  notice,  and  continued : — ]  I  pause  here 
to  ask  what  light  the  men  had  to  send  that  notice  P 
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What  right  had  they  to  impose  that  as  a  condition  of 
their  service  ?  It  is  not  in  accordance  with  their  c«)n- 
tract.  It  was  no  part  of  their  contract  that  they  should 
be  at  liberty  to  say,  as  they  do  say  here,  that  "  all  non- 
unionists  must  descend  and  ascend  by  themselves." 
On  the  contrary,  it  is  in  the  teeth  of  the  contract  which 
embodies  the  regulations  to  which  I  have  referred. 
They  had  no  right  to  take  that  course  and  to  assert 
the  power  of  dictating  to  the  masters  how  the  men 
shoind  ascend  or  descend. 

After  the  expiration  of  those  fourteen  days,  some 
of  the  miners  came  to  the  pit,  and,  a  non-unionist 
man  being  there,  who  got  into  the  cage  to  go 
down  the  pit,  they  would  not  go  down.  Was 
that  in  accordance  with  the  contract  or  not?  It 
was  clearly  a  breach  of  contract,  so  dear  a  breach 
that  their  own  counsel  could  not  argue  the  con- 
trary. What  was  the  consequence?  The  moment 
that  the  one  non-unionist  had  gone  down — ^it  does 
not  appear  that  there  were  any  other  non-unionists 
who  wanted  to  go  down — the  men  who  had  refused 
to  go  down  with  the  non-unionist  said :  **  Now  we 
are  ready  to  go  down,"  but  the  under-manager 
declined  to  allow  them  to  go  down,  and  the  same 
thing  happened  on  successive  days.  The  question 
that  then  arises  is  this :  Whether  the  offer  of  the  men 
to  go  down  under  the  circumstances  and  at  the  time 
when  they  made  the  offer,  has  reduced  their  breach  of 
contract  to  one  which  in  point  of  time  endured  only 
for  a  minute  or  two,  and  from  this  point  of  view 
involved  only  nominal  damages,  or  whether  there 
was  a  serious  and  continuing  breach,  in  which  case  it 
is  agreed  that  the  damages  shall  be  os.,  as  assessed 
by  the  magistrates.  It  is  on  this  point  that  the  only 
real  difficulty  occurs,  and  it  appears  to  me,  having 
regard  to  the  fact  that  this  was  a  preconcerted 
course  of  action,  that  the  real  solution  of  Uie  difficulty 
is  that  the  men  did  "  absent  themselves  '* — not  that  I 
attach  importance  to  that  particular  expression — 
that  they  did  refuse  to  go  to  their  place  and 
work  for  three  days  in  accor£ince  with  the  rules  and 
the  terms  of  their  contract.  I  think,  having  regard 
to  the  preconcerted  notice  and  the  absence  of  all  right 
on  their  part  to  impose  these  terms,  that  the  true 
effect  of  what  they  did  was  this :  to  say  *'  we  will  not 
go  to  our  work  according  to  our  contract,"  and  if  so 
it  appears  to  me  that  the  view  taken  of  the  claim  for 
damages  is  quite  riffht.  The  oounter-daim  is  based 
on  some  breach  by  the  masters  of  their  contract,  but 
there  was  no  such  breach  of  contract  by  the  masters, 
and  the  oounter-daim  is  absolutely  unfounded.  Tlie 
real  difficulty  is  whether  in  respect  of  the  men's  breach 
of  contract,  the  masters  are  entitled  to  nominal  or 
substantial  damages.  I  think,  for  the  reasons  I  have 
given,  that  they  are  entitled  to  substantial  damages. 
It  appears  to  me  that  the  men  deliberatdy  put  them- 
selves in  the  wrong  and  have  continuously  and  per- 
sistently refused  to  work  except  on  terms  which  Uiey 
had  no  right  to  dictate. 

A.  L.  Smith.  L  J. — ^Two  questions  arise  for  deter- 
mination in  this  case.  The  first  is  whether  the  men 
have  committed  a  breach  of  contract  with  their 
masters,  in  other  words,  whether  they  have  absented 
themselves  from  their  work ;  and  the  second,  raised 
by  a  counter-claim  by  the  men,  is  whether  they 
can  claim  damages  against  the  masters  on  the  basis 
that  the  masters  have  committed  a  breach  of  con- 
tract. The  whole  of  this  controversy  may  be  said 
to  commence  with  the  notice  which  the  men  sent  to 
the  masters  on  the  1st  of  December,  1892.  [Bis 
lordship  read  the  notice,  and  continued : — 1  There  is 
no  pretence  that  they  had  any  right  to  send  any  such 
notice.  The  meaning  of  that  notice  is  as  it  appears  to 
9ie  this :  *<  We  do  not  intend  in  the  future,  after  this 


fourteen  days'  notice  has  expired,  so  long  as  there  are 
non-unionists  descending  or  ascending  your  shaft  to 
obey  your  lawful  orders."  There  can  be  no  doabt 
that  that  is  the  meaning  of  it. 

The  first  encounter  between  the  masters  aod  the 
men  took  place  on  the  20th  of  December.  The  men, 
to  the  number  of  thirbr-two,  came  to  the  pit  bank  oo 
the  morning  of  that  day.  It  was  the  men's  duty  to 
be  there  to  go  down  on  the  4  a.m.  shift,  and  the  cage 
was  ready  for  eight  of  them — the  cage,  as  I  under- 
stand, having  room  for  eight  at  a  time.  The  first 
cage  having  a  non-unionist  in  it,  the  men,  one  and 
all,  refused  to  enter  that  oage.  They  carry  out  dis- 
tinctly by  their  act  on  the  20th  of  December  what 
they  had  announced  to  the  masters  on  the  1st  of 
December.  Not  a  man  went  down.  The  same  thisg 
happened  on  the  morning  of  the  21st,  and  again  oo 
the  morning  of  the  22nd,  and  now  the  questioii  u 
asked  upon  this  state  of  facts.  Is  there  endence, 
and  proper  evidence,  to  establish  that  theae  men 
absented  themselves  from  their  work,  or,  in  other 
word*!,  refused  to  obey  the  lawful  orders  of  tkeir 
masters  ?  For  myself  I  can  only  answer  that  in  ooe 
way — they  did  absent  themsdves  from  their  woii 
There  is  ample  evidence  to  support  that.  The  jostietf 
so  found,  and  stated  a  case  for  the  decision  of  the 
court,  and  Day  and  Lawrance,  JJ.,  have  so  foood, 
and  in  my  judgment  their  finding  is  oorrect. 

Under  these  circumstances  the  other  question  rued 
in  the  course  of  the  argument  does  not  arise,  becaass, 
assuming  that  there  is  evidence  that  these  worbaa 
had  absented  themsdves  from  their  employsf* 
service,  it  is  agreed  that  the  damages  shall  be  tfe 
sum  of  5s.  for  the  three  days  over  which  the  cootio- 
versy  arises.  Therefore,  the  question  as  to  viat 
would  be  the  measure  of  damages  if  there  had  beea 
no  absenting  of  themsdves  from  the  employen'  vt- 
vice,  but  only  a  refusal  to  work  for  a  short  pedod  d 
time  does  not  arise,  and  I  need  not  go  into  that  oa» 
But  I  do  say  that  where  a  person  has  had  a  oootad 
broken  with  him,  and  he  sues  for  damages,  be  is  oslj 
bound  to  do  what  is  reasonable  to  mitigate  tbe 
damages,  and  he  is  not  bound  to  do  what  is  unreaKV* 
able.  I  abstain  from  saying  whether  it  is  reasoDaUr 
or  unreasonable  in  a  case  like  this  for  a  master,  wbs 
there  is  a  pitched  battle  between  him  and  his  men,  to 
^ve  facilities  to  the  men  to  go  on  perpetually  break* 
mg  their  contract,  and  to  bring  about  what  the  neo 
are  determined,  if  possible,  nhould  be  attained. 

As  to  the  claim  by  the  men  against  the  mastsn,  tbey 
cannot  substantiate  any  claim  against  the  Bwsttts 
unless  they  can  make  out  a  breach  of  contract  oo  ^ 
part  of  the  masters.  What  contract  have  the  maetecs 
broken  ?  They  were  bound  to  provide  a  cage « 
cages  for  the  men  to  do  down  to  their  work  for  thi 
4  o'dock  a.m.  shift  on  December  20,  21,  and  SI 
They  did  provide  cages,  and  the  men  one  aadju 
dedared  that  they  would  carry  out  their  e^vea*^ 
intention  and  that  they  would  not  go  down  or  cooe 
up  with  a  non-unionist.  What  duty  was  th««' 
after  such  a  refusal  as  that,  on  the  masten  topro- 
vide  other  cages  to  accommodate  the  men  vitboa^ 
non-unionist  men  ?  There  was,  I  ^preheni  i^ 
duty  at  all.  It  is  quite  true  that  the  cages  woud 
be  going  up  or  down  in  the  course  of  a  few  n™^ 
but  there  was  no  obligation  on  the  masters  to  ptovioe 
them,  and  it  is  impossible,  in  my  judgment,  to  ^ 
that  the  masters  in  this  case  have  committed  ffj 
breach  of  contract  towards  the  men.  Therefore  tat 
counter-claim  by  the  men  against  the  masten^ 
and  they  are  not  entitled  to  the  damages  forv^ 
they  sue. 

Dayey,  L.  J.— The  question  vpaa  which  f^^jP^ 
is  asked  is  whether  the  magiHntas  wars  op^  " 
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hoMing  that  on  the  20th,  21st,  und  22nd  of  Decem- 
ber, 1892,  the  appellant  did  absent  himself  from  his 
employers*  serrice  by  refusing  to  descend  the  pit  in 
the  cage  which  the  respondents'  under-manager 
thought  proper  for  him  to  descend  in,  and  whether 
the  respondeots  were  thereby  g^ty  of  a  breach  of 
contract  entitling  the  appellant  to  recover  damages ; 
or  whether  the  contract  was  determined  by  the  re- 
spondents, and  the  appellant  was  entitled  to  recover 
oamagee  for  the  breach  thereof. 

It  was  admitted  that  there  has  been  a  breach  of  con- 
tract, and  also  that  the  act  of  the  unionists  in  endea- 
rooimg  to  force  their  rale  upon  the  masters  could 
oot  he  justified  in  this  court.  But  the  question 
which  we  have  to  consider  is  whether  there  was  on 
those  three  days  which  I  have  mentioned  such  an 
absenting  of  the  appellant  from  his  employment  as 
would  entitle  the  employers  to  substantial  damages 
for  such  abeenting.  I  must  confess  that  I  have 
foond  this  a  question  of  very  great  difficulty.  It 
seemed  to  me  at  first  sight  a  stretchinc^  of  lan- 
goage  to  say — ^and  which  I  was  not  disposed  to 
do— that  a  refusal  by  a  workman  at  four  o'clock 
in  the  morning  to  aescend  in  the  cage  indicated 
by  the  under-manager,  but '  followed  ten  seconds 
afterwards,  when  the  cage  re-appeared,  by  a  willin^- 
ness  to  go  down  to  his  work,  and  to  do  the  ordi- 
nary day's  work,  was  an  absenting  of  himself 
from  his  employment  during  the  continuance  of  a 
shift  But  I  confess  that  further  consideration  of 
the  facts  of  this  case,  and  of  the  proper  inference  to 
be  drawn  from  those  facts  and  Mr.  Bobson's  very  able 
aij^oment,  have  removed  that  impression.  I  agree 
with  lindley,  li.J.,  that  the  key  which  is  to  unlock 
tiie  problem  we  have  to  solve  in  this  case  is  that  the 
whole  course  of  conduct  of  the  appellant  was 
foonded,  not  on  a  casual  refusal  to  go  down  in  a 
particular  cage,  but  on  a  settled  policy  and  precon- 
certed course  of  action  agreed  npon  with  the  other 
members  of  the  trade  union.  I&ere  was,  therefore, 
during  the  whole  of  the  three  days  a  continued 
nfosal  to  work  except  upon  terms  which  the  appel- 
lant had  no  right  to  impose  upon  the  company,  and 
during  the  whole  of  those  three  days,  therefore,  he 
must  be  taken,  in  my  opinion,  to  have  refused  to 
vork  in  accordance  with  his  contract.  Whether  that 
is  properly  deeoribed  as  **  absenting  himsdf  "  I  do  not 
hnow,  but  it  is  in  substance  the  same  thing.  It  is  a 
refusal  to  work  in  accordance  with  the  contract. 

That  being  so,  I  am  of  opinion  that  we  must 
answer  this  question  by  saying  that  the  appellant  did 
Absent  himself  from  the  eniployers'  service  in  the 
sense  which,  as  I  have  said,  i  put  upon  these  words, 
and  if  so  it  appears  to  me  that  the  damages  are  settled 
iorns.  I  agree  that  the  point  which  has  been  argued 
▼ith  so  much  ability  on  both  sides,  as  to  whether  the 
damages  should  be  nominal  or  substantial,  does  not 
really  arise  if  we  once  get  to  this,  that  there  was  a 
eontmued  refusal  to  work  according  to  the  contract 
during  these  three  days.  I  will  not  express  any 
opiiuon  upon  the  nice  question  as  to  the  exact  obliga- 
tion npon  a  person  who  complains  of  a  breach  of  con> 
tiact— what  ne  is  exactly  bound  to  do  in  mitigation 
of  damages.  I  will,  however,  observe  that  one 
cannot  help  seeing  that  the  mitigation  of  damages  in 
this  case  hj  continuing  to  employ  the  men  would 
really  have  involved  allowing  them  to  work  on  con- 
ations different  from  those  upon  which  they 
contracted  to  work.  On  the  other  point  I  agree  with 
what  has  been  said  by  the  other  members  of  the  court 
u  to  the  counter-daun. 

Appeal  dismissed. 

Solicitors,  GrossTnan  A  Prichard^  for  H,  Forrest, 
Durham,  for  the  appeUant ;  and  for  Cooper  &  Good- 
liw,  KewcasUe,  for  vie  respondents. 


Prom  Prob.  Div.  &  Adm.  Div.  ) 
(lindley,  A.  L.  Smith,  and  [  Deo.  20. 

Davey,  L.JJ.)  ) 

Ttbrell  v.  Painton.  (a.) 

Will — Circumatances  creating  atupicion — Onus  of  proof 
— Fraud, 

The  Tide  in  Barry  v.  Butlin,  2  Moo.  P.  C.  480 ; 
Fulton  v.  Andrew,  23  W,  B.  666,  L.  R.  7  H,  L.  448; 
and  Brown  v.  Fisher,  63  Z.  T.  N.  8.  465,  39  W.  B,  Dig, 
187,  that  those  who  take  a  benefit  under  a  will  and  have 
been  instrumental  in  preparing  or  obtaining  it,  have 
thrown  upon  them  the  onus  of  showing  the  righteousness  of 
the  transaction,  is  not  confined  to  the  single  case  in  which 
a  will  is  prepared  by  or  on  the  instructions  of  the  person 
taking  a  benefit  under  it,  but  extends  to  all  cases  in  which 
circumstances  exist  which  excite  the  suspicion  of  the  court ; 
and  wherever  such  circumstances  exist,  and  whatever  their 
nature  may  be,  it  is  for  those  who  propound  the  will  to 
remove  such  suspicion  or  doubt,  and  to  prove  affirmatively 
that  the  testator  knew  and  approved  of  the  contents  of  the 
document ;  and  it  is  only  wnen  this  is  done,  that  the  onus 
is  thrown  on  those  who  oppose  the  will  to  prove  fraud  or 
undue  influence  or  whatever  else  they  rely  upon,  to  dis- 
place  the  case  made  for  proving  the  wiU, 

Appeal  from  a  decision  of  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division. 

By  an  indenture  dated  the  23rd  of  May,  1874 
(being  a  settlement  made  on  the  then  intended  marri- 
age, which  subsequently  took  place,  between  GhBorge 
Bye  and  Bebecca  Bye,  then  Rebecca  Hatton),  a  free- 
hold cottage  and  premises  at  West  Challow,  Berk- 
shire, and  a  life  mterest  in  a  sum  of  £4()0  were 
assured  to  the  Bev.  George  Purdue,  the  then  vicar  of 
West  Challow,  and  John  Painton  (one  of  the  defend- 
ants in  the  present  action)  upon  trust  to  hold  the 
same  upon  the  trusts  therein  mentioned  videlicet, 
inter  alia,  in  case  there  should  not  be  any  child  of  the 
said  Bebecca  Hatton  hj  the  said  George  Bye  who, 
under  the  trusts  therem  aforesaid,  should  attain  a 
vested  interest  in  the  trust  premises,  upon  trust  for 
such  person  or  persons  as  the  said  Bebecca  Hatton, 
whether  covert  or  sole,  by  deed  or  will  should 
appoint. 

George  Bye  died  in  1880,  and  there  were  no 
children  of  tiie  marriage  between  him  and  Bebecca 
Hatton. 

In  1880  and  1884  Mrs.  Bye  had  wills  prepared 
in  which  she  disposed  of  her  property  in  favour  of  her 
trustee,  J.  Painton,  and  his  (uiilaren. 

The  marriage  settlement  and  wills  were  all  pre- 
pared by  Mr.  Haines,  a  solicitor  of  Faringdon, 
Berkshire. 

In  1888  Painton's  co-trustee,  Mr.  Purdue,  died, 
and  Painton  became  sole  trustee. 

After  that  time  Mrs.  Bye,  who  had  up  till  then 
complete  confidence  in  Painton,  became  aissatisfied, 
and  ceased  to  regard  him  with  favour.  She  com- 
plained of  his  conduct  as  trustee,  and  of  his  coming 
to  reside  on  a  portion  of  the  trust  property  without 
her  consent;  that  took  place  in  1891,  and  especially 
gave  her  great  offence.  She  also  took  steps  to  get 
someone  appointed  trustee  with  him,  and  proposed 
the  plaintiff  Edward  Brooks  Tyrrell,  who  was  her 
cousin. 

In  October,  1892,  Mrs.  Bye  became  ill,  and  on  the 
17  th  wrote  to  Mr.  Haines  about  making  a  new  will  in 
Mr.  Tyrrell's  favour.  Before  anything  further  was 
done  towards  making  this  proposed  will,  a  doctor  was 
consulted  as  to  her  mental  capacity,  and  he  declared 
himself  satisfied  that  she  was  fit  to  make  a  will. 

(a.)   Beported  by  Aktexjb  IiAWR3DroE,   Esq., 
Barrister-at-Law, 
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Mrs.  Bye  became  worse,  and,  she  being  very  anxious 
to  make  the  new  will,  and  the  matter  appearing  to 
weigh  on  her  mind,  steps  were  taken  by  her  friends 
to  enable  her  to  carry  out  her  wishes,  and  on  the  7ili 
of  Noyember,  1892,  a  new  will  in  favour  of  Mr.  Tyrrell 
was  prepared  at  her  house  by  Mr.  Haines  upon  her  in- 
structions, and  was  executed  by  Mrs.  Bye  in  the 
presence  of  Mr.  Haines  and  the  Bev.  Charles  Luke 
Jeayes,  the  vicar  of  the  parish,  and  Dr.  Emmerson, 
the  doctor.  This  will  gave  the  cottage  and  the 
residue  of  her  personal  property  to  Tyrrell,  whom  ^e 
appointed  executor,  subject  to  a  life  interest  in  one 
part  of  the  cottage  (it  bein^  then  divided  into  and 
occupied  as  two  tenements),  m  favour  of  one  Mitchell 
(who  had  died  since  the  commencement  of  the  legal 
proceedings) ;  it  gave  her  household  goods  to  Mitchell 
absolutely.  It  was  manifest  to  all  three  witnesses 
that  Mrs.  Bye  dearly  understood  what  she  was  doing, 
and  the  provisions  of  the  will,  and  that  she  was,  as 
she  expressed  herself,  completely  satisfied  with  what 
she  had  done. 

Two  days  later — ^namely,  on  the  9th  of  November — 
Mrs.  Bye  made  another  will.  It  was  not  prepared  by 
Mr.  Haines.  It  purported  to  be  executed  by  Mrs. 
Bye  and  attested  by  Thomas  Painton,  reporter,  a  son 
of  John  Painton,  and  Peter  Bowland,  carter.  It 
appeared  that  it  was  in  the  handwriting  of  Thomas 
Pamton  and  that  it  had  been  prepared  by  him  upon 
verbal  instructions  from  Mrs.  Bye  and  written  in 
pendl  by  him  on  the  8th  and  subsequently  in  ink  on 
the  9th.  It  was  in  favour  of  John  Painton,  giving 
him  the  cottage  and  the  household  furniture  abso- 
lutely, subject  to  a  life  interest  in  part  of  the  cottage 
in  favour  of  Mitchell,  and  it  appointed  the  defendant 
Joseph  Painton,  another  son  of  John  Painton,  sole  exe- 
cutor. The  evidence  of  all 'the  circumstances  attend- 
ing this  will  was  such  as  to  justify  suspicion  and  to 
leave  it  doubtful  whether  the  testatrix  understood 
what  the  effect  of  it  would  be  if  it  were  admitted  to 
probate. 

Mrs.  Bye  died  on  the  23rd  of  November,  1892. 

On  the  1st  of  February,  1893,  Mr.  Tyrrell  com- 
menced this  action  against  Joseph  Painton  and  John 
Painton,  claiming  to  be  the  sole  executor  of  the  last 
will,  dated  the  7th  of  November,  1892,  of  Rebecca 
Bye,  and  to  have  that  will  established. 

The  defendants  alleged  in  their  defence  that  the 
true  last  will  of  the  deceased  was  the  one  which  was 
dated  the  9th  of  November,  and  they  counter-claimed 
that  the  court  should  pronounce  against  the  will 
bearing  date  the  7th  of  November,  and  decree  pro- 
bate of  that  bearing  date  the  9th. 

The  plaintiff  in  reply  alleffed  that  the  will  of  the 
9th  was  obtained  by  the  undue  influence  and  by  the 
fraud  of  the  defendants  and  Thomas  Painton,  that 
the  deceased  never  gave  instructions  for  it,  and  that 
the  contents  thereof  were  never  brought  to  her 
knowledge. 

On  the  25th  of  November,  Jeune,  J.,  having  heard 
the  evidence,  considered  there  was  no  fraud  estab- 
lished by  the  plaintiff,  and  pronoimoed  in  favour  of 
the  will  of  the  9th. 

The  plaintiff  appealed. 

Wheeler,  Q.C.j  and  W.  H.  RoberU,  for  the  appellant, 
cited  Broum  v.  Fisher,  63  L.  T.  N.  S.  466,  39  W.  R. 
Dig.  187 ;  FulUm  v.  Andrew,  23  W.  R.  666,  L.  R.  7 
H.  L.  448  ;  and  Parker  v.  Duncan,  62  L.  T.  N.  8.  642, 
88  W.  R.  Dig.  222. 

Wood/all,  for  the  respondents. 

LiNDLEY,  L. J. — It  is  extremely  difficult  for  us  to 
review  a  case  in  which  the  judge  whose  decision  is 
appealed  from  has  seen  the  witnesses  himself^  and  is 
much  better  able  therefore,  than  we  are,  to  judge 
of  the  evidence.     Still  I  do   not  hesitate    on  the 


grounds  which  I  will  presently  state  to  differ  from 
the  decision  he  has  come  to.     [His  lordship  then  dis- 
cussed the  facts  of  tiie  case,  and  observed  that  m  to 
the  will  of  the  7th  of  November  he  could  not  see  any 
reason  for  throwing  any  suspicion  upon  it,  but  that 
he  could  not  say  the  same  as  to  the  will  of  the  9tL 
His  lordship  proceeded :  — ^1    But  Jeune,  J. ,  in  arriTin^ 
at  the  conclusion  he  did,  did  not  address  his  mind  to 
a  rule  which  is  perfectly  well  established  as  i^yplicable 
to  cases  of  this  sort,  which  is  that  wherever  ctrcnm- 
stances  exist  which  excite  the  suspidon  of  the  ooart, 
and  whatever  their  nature  may  be,  it  is  for  those  wbo 
propound  the  will  as  to  which  the  suspicion  arises,  to 
remove  such  suspicion  or  doubt  and  to  prove  affirms- 
tively  that  the  testator  knew  and  approved  of  the 
contents  of  tJie  document,  and  it  is  only  when  tt  b 
done,  that  the  onus  is  thrown  on  those  who  oppose  the 
will  to  prove  fraud  or  undue  influence,  or  irhaHent 
else  they  rely  on,  to  displace    the  case  made  for 
proving  the  wiU.     I  will  refer  to  a  passage  in  BarryT. 
BuUin,  2  Moo.  P.  C.  480.  There  (at  p.  482)  Parte,  B. 
says  that  the  rulesof  law  acoordmg  to  which casesof  this 
nature  are  to  be  decided  are  two,  which  he  proceeds 
to  state,  as  follows : — **  The  first  is  that  the  oniu  ^ 
handi  lies  in  every  case  upon  the  party  proponndrng  & 
will,  and  he  must  satisfy  the  oonscienoe  of  the  oooit 
that  the  instrument  so  propounded  is  the  last  wiUo< 
a  free  and  capable  testator.    The  second  is  that,  if  t 
party  writes  or  prepares  a  will  under  which  he  tih^ 
a  b^efit,  that  is  a  circumstance  which  ought  gene- 
rally  to  excite  the  suspicion  of  the  court,  and  (alls 
upon  it  to  be  vigilant  and  jealous  in  examimng  the 
evidence  in  support  of  the  instrument,  in  favoor  of 
which  it  ought  not  to  pronounce  unless  the  snspi&v 
is  removed  and  it  is  jumdally  satisfied  that  the  p^ 
propounded  does  express  the  true  will  of  the  deoeaiw.'' 
Similar  expressions  of  opinion  are  to  be  found  k 
Fulton  V.  Ayidrew,  where  Lord  Hatherley  sajs  tiat 
'*  there  is  a  further  onus  upon  those  who  tab  ff 
their  own  benefit  after  having  been  instnuneotal  ii 
preparing  or  obtaining  a  will,  and  they  have  thro>*3 
upon  them  the  onus  of  showing  the  righteoosoee^o^ 
the  transaction ;  "  and  also  in  Broum  v.  FUher.  IV 
rule  laid  down  in  those  cases  is  not  confined  to  tk 
single  case  in  which  a  will  is  prepared  bv  or  oo  tb 
instructions  of  the  person  taking  a  benefit  under  it* 
but  extends  to  all  cases  where,  as  I  have  said,  the* 
are  circumstances  whidi  arouse  the  suspidoQ  of  tk 
court.  ^^^ 

In  my  opinion,  therefore,  the  judge  nu'^''f^ 
himself ;  he  directed  himself  to  the  question  of  taw- 
forgetting  the  well-established  rule  to  whidi  I  hi» 
referred. 

I  think  the  appeal  must  be  allowed. 

A.  L.  Smith,  L.J. — ^I  am  of  the  same  opiaioo-  ^ 
I  t^ouffht  that  the  judffe  had  directed  himself  cMr 
I  shouM  certainly  not  oe  disposed  to  interfere  trtB 
his  decision.  There  is,  to  my  mind,  in  this  case  saA 
**a  strong  presumption,*'  to  use  the  Unfjoigej* 
Lord  Hannen  in  Broum  v.  Fisher,  **agabst  ^ 
correctness"  of  the  defendants*  statements  **f[* 
all  the  circumstances  of  the  case*'  asto  tiie  vu*^ 
the  9th,  that  I  cannot  accept  them.  The  law  tf^ 
able  to  these  cases,  as  laid  down  in  Barrif  ▼.  B*^*' 
has  been  acted  upon  over  and  over  again.  B*^  * 
need  come  to  consider  the  question  of  ^'^J^f^ 
by  the  plaintiff  there  is  that  other  (mw  ^^  J 
thrown  upon  the  defendants  by  the  suspicioosnai  * 
the  case  to  be  disposed  of.  That  onus  has  not  wj 
opinion,  been  satisfied,  and  I  think,  theretoi 
appeal  should  be  allowed. 

Davey,  L.J.— I  entirely  agree,  and  shoj^ 
wish  to  say  anything  were  it  not  that  we  are  dtf' 
from  the  judge  below.     The  principle  of  I*** 
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down  in  the  cases  which  my  brothers  have  referred 
to  does  not  apply,  as  Lindley,  L.J.,  has  said,  merely 
where  the  person  who  has  been  concerned  in  the 
prn>aring  of  the  will  takes  a  legacy  or  some  benefit 
under  it — as  was  the  case  in  those  cases — but  it 
applies  to  all  cases  which  give  rise  to  a  suspicion  in 
the  mind  of  the  court.  The  suspicion  which  the 
circninstances  of  the  present  case  give  rise  to,  has  not 
been  removed  by  the  defendants  on  whom  the  onus  is, 
and  I  agree  the  appeal  should  be  allowed. 

A.  L.  Smith,  L.J. — I  entirely  agree  with  the 
principles  of  law  which  have  been  deduced  by 
Lindley  and  Davey,  L.JJ.,  from  Barry  v.  BuUin, 
Fttlton  V.  Andrew,  and  Brown  v.  Fisher, 

Appeal  aUoiffed. 

SoUdtors  for  the  appellant,  Wood,  Bigg,  <h  Nash, 
for  A.  0.  HcUnes,  Faringdon. 

SoUdtors  for  the  respondents,  Tarry  <fc  Sherlock, 


W9^  <irourt  of  g^u^tice. 


Div.  ) 


Dec.  8. 


Chan.  Div. 
North, 
In  re  CENTRAL  SUQAR  FACTORIES  OF  BRAZIL  (LIMITED). 

Flack* 8  Case,  (a.) 

Company — Winding  up — Creditor — Embargo  on  foreign 
aasds  of  company — Foreign  judgment — Sale  of  assets 
—Pri^ty— Companies  Act,  1862,  «.  163. 

An  English  creditor  of  an  English  company  in 
liquidation,  of  which  the  assets  were  chiefly  in  a  f<yreign 
country,  obtained  a  foreign  judgment  for  his  claim,  and 
laid  an  embargo  on  the  foreign  assets,  which  he  was 
flWe  to  do  by  the  law  of  the  foreign  country.  The  de- 
henture-hoiders*  claims  eocceeded  the  amount  of  the  com- 
pany's assets.  The  official  liquidator  of  the  company, 
having  negotiated  a  sale  of  the  foreign  assets  with  the 
sanction  of  the  court,  moved  to  discharge  the  embargo. 

Held  (following  In  re  Oriental  loJand  Steam  Co., 
L,  R.  9  Ch,  557),  that  the  embargo  must  be  discharged, 
the  official  liquidator  setting  aside  a  sufficient  sum  to 
meet  whatever  claims  might  be  established  by  the  creditor. 

This  was  a  motion  on  the  part  of  the  liquidator  of 
the  Central  Sugar  Factories  of  Brazil  Co.  (Limited), 
which  was  a  company  registered  in  England, 
^  the  respondent,  Daniel  Lidgate  Flack,  of  Car- 
diff, might  be  ordered,  without  prejudice  to  any 
rights  that  he  might  have  against  the  purchase- 
money  coming  to  the  applicant  under  an  onier  made 
in  the  action  on  the  9th  of  August,  1893,  to  withdraw 
an  attachment  or  embargo  which  he  had  placed  upon 
the  hereditaments  or  premises  forming  part  of  the 
assets  of  the  company  situate  in  Brazil  and  com- 
prised in  an  agreement  dated  the  14th  of  January, 
1S91,  and  made  between  the  company  of  the  first 
put,  the  applicant  of  the  second  part,  and  Charles  T. 
Hargreaves  of  the  third  part.  In  the  year  1886  the 
respondent  agreed  with  the  then  secretanr  of  the 
company,  Mr.  Richard  Kidner,  for  the  sale  to  the 
company  of  a  quantity  of  coal  and  patent  fuel,  the 
terms  of  the  sale  being  that  the  respondent  should  be 
pad  80  much  per  ton  to  cover  cost,  freight,  and  in- 
Wttanoe  for  delivery  at  Pemambuoo,  in  Brazil.  On 
the  18th  of  December,  1886,  an  order  was  made  for 
the  winding  up  of  the  company  on  a  petition,  and  on 
the  Ist  of  March,  1887,  AJim  Lambert  was  appointed 

(a.)  Beported  by  J.  Abthttb  Price,  Esq.,  Barrister- 
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liquidator.  At  this  time  the^  debenture-holders  were 
the  only  persons  who  possessed  any  interest  in  the 
company's  property,  the  debentures  being  charg^ 
on  ^  its  property,  whether  present  or  future,  in 
priority  of  other  debts,  and  exceeding  the  value  of  the 
assets.  About  £1,622  12s.  3d.  appears  thus  to  have 
been  due  to  Flack.  According  to  Brazilian  law  it 
appeared  that  a  creditor  supplying  goods  to  industrial 
enterprizes  is  entitled  to  a  priority  of  payment. 
Flack  took  proceedings  in  Brazu  to  protect  his  rights 
and  to  enforce  the  preference  lien  which  the  Brazilian 
law  extended  to  him,  and  in  May,  1892,  the  Brazilian 
court  of  first  instance  gave  judgment  in  his  favour 
for  £1,735.  The  company  appealed  to  the  Appeal 
Court,  which,  in  August,  1892,  confirmed  the  judg- 
ment of  the  court  of  first  instance.  From  this  judg- 
ment the  company  also  appealed  to  the  ooiu*t  of 
ultimate  appeal,  which,  in  November,  1892,  also  con- 
firmed the  judgment. 

The  applicant  on  the  14  th  of  January,  1891,  con- 
tracted for  the  sale  of  the  company's  Brazilian  assets 
to  Charles  F.  Hargreaves  for  the  sum  of  £30,000,  to 
be  paid  in  instalments.  This  agreement  was  con- 
firmed by  an  order  of  the  court  made  on  the  21st  of 
February,  1891,  and  it  was  ordered  that  the  sale 
should  be  made  upon  the  terms  and  subject  to  the 
conditions  upon  which  the  property  was  held  by  the 
company,  and  to  the  debts,  responsibilities,  and 
engagements  therein  mentioned.  Some  negotiations 
on  the  subject  of  raising  the  purchase-money  ensued, 
and  on  the  9th  of  August,  1893,  North,  J.,  made  an 
order  to  the  effect  that  the  applicant  should  be  at 
liberty  at  any  time  within  throe  months  from  that 
date  to  sell,  assign,  and  transfer  all  sums  of  money 
still  payable  to  him  and  all  the  interest  of  himself  and 
the  company  in  the  above-recited  agreement  of  the 
14th  of  January,  1891,  in  consideration  of  a  payment 
in  cash  of  £36,000.  The  only  difficulty  that  then 
stood  in  the  way  of  carrying  on  the  sale  was  the 
embargo  laid  on  the  assets  of  the  company  by  the 
respondent,  which  the  applicant  now  moved  to  dis- 
charge. 

Swififen  Eady,  Q,G,,  and  Eve,  for  the  applicant. — 
We  have  sufficiently  established  our  rights,  and  on  the 
case  in  In  re  Oriental  Inland  Steam  Co,,  22  W.  E. 
810,  L.  B.  9  Ch.  App.  557,  we  are  entitled  to  have 
the  embargo  removed. 

S,  Hall,  Q,C,,  and  J,  O,  Wood,  for  the  respondent. 
— To  remove  the  embargo  wiQ  deprive  the  respondent 
of  his  protection  and  wtQ  only  benefit  the  outside 
purchaser. 

S  win  fen  Eady,  Q,C,,m  reply. 

NoBTH,  J. — In  this  case  I  think  I  must  follow  the 
case  of  In  re  Oriental  Inland  Steam  Co,,  which  has 
been  cited  to  me  on  behalf  of  the  applicant.  There  it 
is  laid  down  that  the  assets  of  the  company  are  held, 
as  it  were,  upon  trust  for  the  persons  entitled  to  them. 
Li  that  case  the  court  held  that  the  claimant  must  be 
treated  as  if  he  stood  on  the  footing  of  one  cestui  que 
trust  who  has  got  possession  of  the  trust  property 
after  the  property  has  been  affected  with  notice  of 
the  trust.  If  so,  that  cestui  que  trust  must  bring  it 
in  for  distribution  equally  with  the  other  c^stuis 
que  trust.  That  was  the  principle  applied  there, 
and  it  seems  to  me  to  apply  here  in  the  same 
way.  The  court  restrains  oroditors  from  proceeding 
against  the  property  of  the  company  which  is  being 
wound  up,  regardless  of  whether  they  consent  or  not, 
or  whether  they  are  bound  by  proof  or  not.  It  stops 
all  proceedings  against  the  assets  of  the  company, 
and  these  are  the  assets  with  which  we  have  to  deal 
in  this  case. 

Then  there  is  this  to  be  said.    There  is  evidence 
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that  a  sale  can  be  made  for  £36,000,  which  will  go 
off  if  this  creditor  is  allowed  to  keep  on  foot 
the  judgment  which  he  has  obtained  in  Brazil.  To 
complete  the  transaction  the  property  must  be  con- 
veyM  free  from  this  judnnent,  and  it  is  a  case  in 
whicli  I  ought  to  prevent  his  deriving  the  whole  of 
the  persons  interested  in  the  assets  of  the  company 
of  a  good  asset  by  insisting  upon  this  right  of  his 
own.  I  think,  therefore,  that  I  am  bound  to  compel 
him  to  withdraw  his  claim;  taking  care  to  preserve 
for  him  the  security  he  has  by  the  ^ect  of  the  judg- 
ment. I  think  that  will  be  accomplished  by  directing 
that  the  official  liquidator  shall,  out  of  the  proceeds 
of  the  sale,  pay,  in  a  way  which  may  be  agreed  upon, 
the  sum  of  £3,000,  the  amount  suggested,  to  answer 
the  claim  of  Mr.  Flack  in  respect  of  the  judgment 
which  he  has  obtained  for  £1,735.  The  amount  is 
not  in  dispute,  but  the  question  of  the  right  to 
recover  it  out  of  the  assets  of  the  company  according 
to  English  law  will  remain  to  be  decided,  recognizing 
the  fact  that  he  has  by  the  Brazilian  law  obtained 
judgment  (the  details  of  which  I  have  not  now  before 
me)  against  the  property  of  the  company.  I  think 
the  £3,000  is  an  ample  provision  for  that.  The 
official  liquidator  should  undertake  to  proceed  forth- 
with to  have  it  decided  what  claim  bv  Flack  is  to  be 
allowed  against  the  fund.  I  think  that  the  oniis 
of  havine  the  matter  determined  should  be  upon 
the  liquidator  as  the  moving  party  in  the  matter,  and 
such  extra  costs  as  fall  upon  the  first  mover  should 
be  borne  by  him.  The  liquidator  giving  that  under- 
taking, I  reserve  the  costs  of  this  motion  until  I 
dispose  of  the  claim. 

Solicitors,  Aahurat  Morris,  CrUp,  &  Co. ;  Ince,  Colt, 
&  Ince, 


Chan.  Div.    \  j.^  - 

Kekewich,  J.  j  ^^-  ^• 

Field  v.  Field,  (o.) 

Trustee— Title  deeds— Custody— Tenant  for  li/e—Mort' 
gage — Building  estate — Solicitor, 

It  is  the  duty  of  trustees  to  keep  trust  deeds  under  their 
own  control,  and  to  see  that  they  are  deposited  in  a  place 
of  safety  so  that  no  one  else  can  take  them  away.  But  to 
this  obligation  there  must  he  reasonable  limits  and  where 
the  deeds  have  to  be  frequently  referred  to— e.g.,  for  the 
purpose  of  realizing  the  trust  estate — it  is  proper  for  them 
to  be  in  the  custody  of  the  solicitor  to  the  trustees. 

In  the  case  of  bonds  and  certificates  payable  to  bearer 
the  trustees  aXone  are  responsible  for  their  safe  custody, 
and  are  not  justified  in  leaving  them  under  the  control  of 
a  solicitor  or  any  other  agent,  but  mitst  deposit  them  in 
some  safe  place  where  they  cannot  be  got  at  without  the 
consent  of  the  wliole  body  of  the  trustees. 

Motion. 

The  plaintiff,  Joshua  Field,  was,  imder  the  will  of 
his  mother,  entitled  as  tenant  for  life  to  the  income  of 
a  sum  of  money  which  the  defendants,  the  trustees  of 
the  will,  in  1876  invested  in  tbeir  names  upon  a 
mortgage  bv  the  plaintiff  of  a  building  estate  of  which 
he  was  freenold  owner. 

In  1890  the  plaintiff  entered  into  an  agreement 
with  a  builder  for  the  development  and  building 
over  of  the  estate,  and  leases  of  certain  portions 
of  it  were  accordingly  granted.  Up  to  1893,  and 
for  thirty  years  previously,  Messrs.  Hopgoods  & 
Dowson  had  acted  as  plaintiff's  solicitors  and  had 
custody  of  his  title  deeds,  and  when,  at  that  date, 
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he  changed  his  solicitors,  they  still  held  Uiem  ai 
solicitors  to  the  trustees,  who  insisted  tliat  the  counter- 
parts of  the  leases  should  also  be  deposited  with  them. 
The  plaintiff,  objecting  to  any  of  me  deeds  being  in 
any  custody  other  than  that  of  the  trustees  or  Uieir 
bankers,  now  moved  for  an  injunction  to  restrain  tlK 
defendants  as  trustees  of  tiie  wtQ  from  permitting  the 
deeds  to  remain  in  the  hands  or  custody  of  their 
solicitors,  or,  unless  the  deeds  were  deposited  by  tbe 
defendants  at  a  bank  in  their  joint  names,  from 
permitting  the  same  to  remain  in  the  possessicm  or 
custody  of  any  person  or  persons  other  than  tb 
defendants  or  one  of  them. 

The  question  was  raised  as  entirely  one  of  prindpk, 
not  the  slightest  imputation  beine  made  against  tk 
trustworthmess  of  the  firm  of  solicitors  mentioittd. 
who  it  appeued  kept  the  deeds  in  question  in  a  bnrgbr 
and  fire-proof  strong  room  attached  to  their  ofBoes. 

An  a£^avit  by  four  eminent  solicitors  was  fikd  &s 
to  the  usual  custom  in  such  circumstances,  and  waste 
the  effect  that  it  is  usual  and  convenient  in  such  casef 
for  the  solicitors  to  have  custody  of  the  deeds,  aoi 
that  the  deposit  of  them  at  a  bank  was  frequeotiy 
very  inconvenient,  especially  when  they  had  to 
be  often  referred  to,  both  on  the  ground  that  tbe 
bank  would  require  the  authority  of  all  the  per- 
sons in  whose  name  they  were  deposited  hdor« 
granting  an  inspection,  and  also  because  it  wii 
inconvenient,  if  wanting  legal  advice,  for  dieots  to 
have  to  get  their  solicitors  to  attend  with  them  at  tbe 
bank. 

The  defendants  resided  in  Suffolk  and  Son^ 
respectively. 

Warmington,  Q,C,,  and  H,  Terrell,  for  the  motian. 
— ^Trustees  are  responsible  for  the  custody  of  tilk 
deeds,  which  can  be  deposited  in  a  bank  in  ^bm 
joint  names.  They  should  not  allow  tiiem  to  reaiain 
m  the  custody  of  solicitors :  In  re  Dewar,  Dewar  ▼. 
Brooke,  33  W.  E.  497. 

Renshaw,  Q.C.,  and  Inypen,  for  the  defendants.- 
The  trustees  are  right  in  continuing  to  keep  tiie  daedi 
where  they  are.  It  would  be  most  ineonveoieiit  to 
have  the  deeds  deposited  in  a  bank ;  they  hate  fre- 
quently to  be  referred  to,  and  it  would  entail  n 
enormous  amount  of  inconvenience  if  on  eadi  occa- 
sion when  the  deeds  were  required  the  parties  bad  te 
meet  at  the  bank :  Oiblen  v.  McMuUen,  17  W.  B.  445, 
L.  E.  2  P.  C.  317. 

Warmington,  Q.C.,  in  reply.— The  dutyof  tostea 
is  to  keep  the  deeds  where  they  cannot  be  got  it 
without  tne  consent  of  all  the  trustees.  Here  tbe 
solicitors  have  the  deeds,  not  for  a  particular  purpwe. 
but  for  permanent  custody.  Qiblen  v.  JfdJWfea  a 
not  to  the  point. 

Ebkewioh,  J. — ^This  motion  raises  a  questaoa  o^ 
great  importance  both  to  solicitors  and  to  those  d 
their  clients  who  are  trustees.  I  intend  to  diq)ose<^ 
it,  however,  not  as  dealing  with  an  abstract  questiflt 
of  vast  interest,  but  rather  with  reference  to  the 
circumstances  of  this  particolar  case,  instead  of  liy- 
ing  down  any  general  rule. 

I  have  before  me  the  affidavit  of  four  gentieo^ 
regards  the  convenience  of  depositing  trust  dM 
with  solicitors,  and  as  to  the  practice  of  tiie  pPol«B» 
These  gentlemen  are  of  high  standing  and  weU  q»S- 
fied  to  depose  as  to  the  practice  and  oonveoaei^  ■ 
business,  but  to  my  mind  both  they,  and  tJie  JM**** 
motion,  miss  the  real  point.  A  comparison  is  w* 
between  the  deposit  of  trust  deeds  in  a  sohdisri 
office  and  the  deposit  of  them  in  a  banL  The  <p^ 
tion  is  not  where  trust  deeds  may  be  most  coonBiiilg 
deposited,  but  whether  they  ought  to  be  und*  t»e 
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control  of  the  troAtees.  If  solicitors  can  make 
amogements  for  the  deposit  of  trust  deeds,  either  in 
their  own  office  or  elsewhere,  so  that  they  are  under 
the  control  of  the  trustees,  I  can  see  no  objection  to 
their  doing  so ;  and  I  cannot  see  that  the  suggestion 
as  to  the  deposit  of  deeds  at  a  bank  has  an^hing  to 
do  with  the  question. 

The  general  principle  is  that  trustees  must  have 
their  muniments  of  title  as  well  as  their  securities 
ander  their  control.  In  the  case  of  Webb  ▼.  Jonas,  36 
W.  B.  666,  39  Oh.  D.  660,  I  held  that  this  was 
Boffident  to  prevent  trustees  from  investing  on  a  oon- 
tribatory  first  mortgage,  because  trustees  are  bound  to 
hare  the  trust-money  and  seonrities   in  their  own 

The  same  thing  applies  to  documents  and  deeds  in 
tfadr  possession.  They  are  entrusted  with  the  custody 
of  them,  and  they  are  bound  witlun  reasonable  limits 
toaeethat  the  deeds  are  kept  in  a  safe  place,  and  that 
no  one  else  can  take  them  away.  But  to  that  obliga- 
tion there  must  be  reasonable  limits.  In  order,  for 
initance,  to  realise  the  trust  estate,  the  deeds  must  be 
in  the  custody  of  the  solicitor  to  the  trustees.  He  has 
to  make  abstracts  of  them,  to  examine  the  deeds 
•hitincted,  and,  if  the  property  is  sold  in  lots,  the 
purchasers  must  have  the  opportunity  of  examining 
the  deeds  with  the  abstract,  if  they  wish,  and  even  a 
•eoond  and  a  third  examination  may  be  necessary 
before  completion.  It  would  be  a  monstrous  thing  to 
mj  that  the  trustees  have  to  keep  the  deeds  all  that 
time  m  a  box  with  perhaps  three  or  four  keys,  so 
that,  if  any  purchaser  wi^es  to  consult  the  deeds, 
all  the  trustees  would  have  to  attend  in  person. 

In  the  present  case  I  haye  the  trustees  of  a  will 
bafing  their  trust  fund  invested  on  mortgage.  It 
happens  that  the  tenant  for  life  under  the  setUe- 
ment  is  the  mortgagor,  but  that  is  immaterial  for 
the  present  purj)OBe.  The  property  mortgaged  is 
a  bouding  estate  in  the  course  of  development ;  it  is 
well  known  what  an  estate  in  course  of  development 
mesofl.  From  time  to  time  building  agreements 
have  to  be  prepired  and  leases  granted,  and  the 
deeds  have  to  be  consulted  in  order  to  see,  for 
uutanoe,  that  the  parcels  are  all  right,  or  tJiat  the 
powers  have  been  properly  observed,  or  that  the 
boondaries  of  a  plot  in  a  second  intended  lease  do  not 
oreriap  the  boundaries  in  the  first,  and  so  forth.  It 
is  practically  impossible  to  do  this  unless  the  solicitor 
to  the  tmstees  has  the  deeds.  On  the  other  hand 
there  is  possible  danger  in  that  course.  Bules  are 
inade  botii  for  the  guidance  of  solicitors  who  are 
honest,  as  in  the  overwhelming  majority  of  instances 
they  are,  and  also  with  reference  to  dishonest 
KJicitors,  of  whom  unfortunately  there  are  some.  It 
ii  extremely  difficult  to  lay  down  any  general  rule 
>nd  to  say  where  any  general  rule  may  be  departed 
^;  It  seems  to  me  that  it  comes  to  this,  that  a 
•olicitor  may  do  what  is  reasonable,  and  may  advise 
the  trustees  as  to  what  is  reasonable.  If  on  the  one 
hand  there  is  a  trust  shut  u^  for  years,  as  often 
happens,  and  there  is  nothing  m  it  to  be  done,  I  do 
^  see  why  the  deeds  should  not  be  locked  up  in  a 
jMk  or  safe  deposit  and  the  keys  be  kept  by  the 
^'wtees.  If  on  the  other  hand  they  are  wanted  from 
tune  to  time,  I  do  not  think  the  trustees  are  acting 
^^Measonably  in  giving  their  solicitor  power  to  do 
^"^  is  right  and  necessary  for  the  despatch  of 
bnanees.  If  the  particular  business  comes  to  an  end, 
™  there  is  no  further  necessity  to  refer  to  the  deeds, 
then  they  can  be  put  into  a  safe  place.  I  am  re- 
lening  to  title  de«ds  only.  With  regard  to  bonds  and 
^v^ficates  nayable  to  bearer  I  have  not  the  slightest 
WDtthatthey  ought  not  to  bounder  the  control  of  a 
Kwtor  or  any  other  agent.  The  trustees  are 
nipQiuible  for  them,  and  they  must  be  kept  in  some 


place  where  they  cannot   be  got  at,  without  the 
consent  of  the  whole  body. 

I  am  not  prepared  to  make  any  order  on  the 
motion,  but  the  matter  has  been  fairly  argued,  and, 
therefore,  I  make  no  order,  except  that  the  costs  of 
the  motion  are  to  be  costs  in  the  action. 

Solicitors,  J*  Le»U4s  Field ;  Hopgooda  &  Dowson. 


Q.  B.  Div.  1 

(Mathew  and  Gollins,  JJ.)  J 


Feb.  5. 


SiNOEB  MAKUFAOTUBmO  CO.  V,  LONDOX  AND  SOUTH- 
WESTERN Eailway  Go.  (a.) 

Railway  company — Carrier e*  lien — Cloak-room  charges 
— Chods  deposited  by  hirer — Lien  against  true  owner 
— **  Reasonable  facility  " — Railway  and  Canal  Traffic 
Acty  1854  (17  <fe  18  Vict,  c.  31),  s.  2. 

The  hirer  of  goods  from  the  plaintiffs  under  a  hire- 
and-purchase  agreement^  by  which  the  goods  remained  the 
property  of  the  plaintiffs  until  all  the  instalments  were 
paid,  deposited  them  in  a  cloak-room  at  a  railway 
station.  The  railway  company  declined  to  deliver  up  the 
goods  to  the  plaintiffs  until  their  ordinary  cloak-room 
charges  were  paid,  Tlie  plaintiffs  sued  the  railway 
company  to  recover  the  goods. 

Held,  that,  a  cloak-room  being  a  **  reasonable  faciliiy  " 
for  the  receipt  and  forwarding  of  traffic  which  the  rail- 
way company  were  bou/nd  to  afford  under  the  Railway 
and  Canal  Traffic  Act,  1854,  they  received  the  goods  in 
their  capacity  of  comtnon  carriers,  and  were  therefore 
entitled  to  a  lien  upon  them  for  their  charges  as  against 
the  plaintiffs, 

fer  Gollins,  J. — The  hirer  being  entitled,  under  his 
subsisting  agreement  with  the  plaintiffs,  to  deposit  the 
goods  in  the  cloak-room,  and  so  to  give  a  lien  to  the  rail- 
way company  for  their  charges  for  storage,  tJiat  lien  was 
good  as  against  the  plaintiffs. 

Appeal  from  a  county  court. 

The  action  was  brought  in  the  Southwark  Gounty 
Gourt  by  the  plaintiffs,  who  claimed  the  return  of  a 
sewing  machine,  the  plaintifPs'  property,  alleged  to  be 
illegally  detained  by  the  defendants,  and  damages  for 
its  detention. 

The  question  was  whether  the  defendants  had  a  lien 
for  their  charges  upon  the  sewing  machine,  which  had 
been  deposited  in  their  cloak-room  under  the  following 
circumstances. 

The  machine  had  been  let  out  by  the  plaintiffs  to 
one  Woodman  on  an  ordinary  hirins  agreement,  by 
the  terms  of  which  it  was  provided  that  the  hirer 
should  pay  the  price  by  regular  weekly  instalments  of 
Is.  6d.,  and  that  until  the  whole  price  was  paid  the 
machine  should  remain  the  property  of  the  plain tifffl, 
who  might  retake  possession  upon  breach  of  the  agree- 
ment by  the  hirer. 

At  the  trial  it  was  conceded  by  the  plainti£Gs  that  so 
long  as  the  machine  remained  in  the  custody  of  the 
hirer  he  could,  if  travelling  with  it,  deposit  it  at  a 
railway  cloak-room  such  as  that  of  the  defendants. 

Woodman  deposited  the  machine  in  the  cloak-room 
of  one  of  the  defendants'  railway  stations  upon  the 
conditions  stated  upon  the  cloak-room  ticket  which 
was  given  to  him.  One  of  the  conditions  was  that 
certain  charges  would  be  made  for  articles  left  in  the 
cloak-room  for  more  than  forty-eight  hours.  Some 
months  after  the  deposit  of  the  machine  in  the  cloak- 
room Woodman,  whose  instalments  imder  the  hiring 
agreement  were  considerably  in  arrear,  sent  the  cloak- 
room ticket  to  the   plaintiffs,  who  demanded   the 
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delivery  up  of  the  machine  to  them.  The  defendants 
were  willing  to  deliver  the  machine  upon  payment  of 
their  cloak-room  charges.  Th  j  plaintiffii  declined  to 
pay  these  charges,  and  brought  this  action.  The 
county  court  judge  gave  judgment  for  the  defendants. 
The  plaintiffs  appesJed. 

Cluer  ( William  Russell  with  him),  for  the  plaintiffJB. 
— ^The  defendants  have  no  lien  for  their  charges  in 
respect  of  articles  deposited  in  their  cloak-rooms 
except  as  against  the  person  who  deposited  them. 
De  Hothschild  v.  Morriaoiiy  Kekewich^  <fe  Co.,  38  W.  R. 
635,  24  Q.  B.  D.  750,  upon  which  the  county  court 
judge  relied,  is  not  an  authority  in  favour  of  the  lien 
claimed  by  the  defendants,  for  that  case  related 
solely  to  wharfage  charges,  for  which  the  true  owner 
of  the  goods  was  liable.  Lien  depends  upon  con- 
tract, and  cannot  be  claimed  as  against  the  true 
owner  except  under  contract.  The  lieos  of  innkeepers 
and  carriers  are  exceptions  to  this  rule,  but  the 
defendants  did  not  receive  this  machine  as  carriers, 
but  as  warehousemen.  A  person  who  has  done  work 
upon  chattels  at  the  request  of  someone  other  than 
the  true  owner  has  no  lien  for  his  charges  as  against 
the  true  owner,  and  that  is  an  analogous  case  to  the 
present :  Hollia  v.  Claridge^  4  Taunt.  807  ;  Hiacox  v. 
Oreenwoodf  4  Esp.  174;  Castellain  v.  ThmnpaoHy  11 
W.  R.  147,  13  C.  B.  N.  S.  105. 

Aclandf  for  the  defendants. — The  county  court 
judge  was  right.  Even  if  the  defendants  received  the 
article  as  mere  warehousemen  they  had  a  lien  upon  it 
for  their  charges.  In  B,  v.  Humphery,  McCl.  &  Y.  173, 
and  Moet  v.  Pickering,  26  W.  R.  637,  8  Ch.  D.  372, 
which  related  to  general  lien,  the  particular  lien  of 
a  warehouseman  upon  a  particular  article  was 
admitted.  But  the  rights  of  a  railway  company 
to  a  lien  upon  goods  deposited  in  their  cloak-room 
are  greater  than  those  of  mere  warehousemen.  The 
reason  for  the  lien  at  common  law  enjoyed  by 
carriers  and  innkeepers  is  that  they  are  bound  to 
receive  goods  and  persons :  Naylor  v.  MangUsy  1  Esp. 
109.  The  same  principle  appUes  in  the  case  of  rail- 
way companies.  They  are  bound  to  supply  reasonable 
facilities  for  receiving,  forwarding,  ana  delivering 
traffic  upon  their  railway,  and  a  cloak-room  is  such  a 
reasonable  facility:  Railway  and  Canal  Traffic  Act, 
1854,  s.  2  ;  SoiUh-Eastem  Railway  Co,  v.  Railway  Com- 
missioners, 6  Q.  B.  D.  586,  29  W.  R.  Dig.  108.  They 
were  therefore  obliged  to  receive  this  article  in  their 
cloak-room,  and  their  right  to  a  lien  upon  it  for  their 
charges  follows. 

GUier,  in  reply.— In  Threfall  v.  Borwick,  23  W.  R. 
312,  L.  R.  10  Q.  B.  210,  the  doctrine  that  an  inn- 
keeper's lien  is  commensurate  with  the  obligation  to 
receive  an  article  is  dissented  from. 

Mathew,  J. — I  think  that  this  appeal  must  be 
dismissed.  The  material  facts  are  these.  One  Wood- 
man, the  hirer  of  a  sewing  machine  from  the  plain- 
tiffs, deposited  it  at  the  cloak-room  belonging  to  the 
defendants,  the  London  and  South- Western  Railway 
Co.,  and  certain  charges  were  incurred  in  respect  of 
the  deposit  of  the  article  there.  The  hirer,  it  would 
appear,  after  a  time  made  up  his  mind  not  to  release 
the  article,  and  he  gave  notice  to  the  plain tiffe  that  he 
had  deposited  it  in  the  cloak-room.  It  was  held 
under  a  hiring  and  purchase  agreement,  and  at  the 
time  this  notice  was  given  Woodman  owed  a  consid- 
erable sum  for  instalments  that  were  unpaid. 
Thereupon  the  plaintifEs  demanded  possession  of  the 
sewing  machine  from  the  defendants,  and  the  defend- 
ants claimed  a  lien  upon  it  for  their  changes  for  the 
time  during  which,  or  a  part  of  the  time  during 
which,  the  article  remained  m  the  cloak-room.  Now 
it  ooold  not  be  disputed  that  the  hirer  was  entitled, 


while  he  was  in  possession  of  this  article,  to  carry  it 
by  train.  Whatever  may  be  the  origin  of  the  irik, 
it  is  clear  law  that  a  carrier  would  have  a  lien  opoa 
an  article  so  carried  for  his  charges.  The  sok 
question  is  whether  the  same  principle  ^jplies  to 
the  charges  incurred  in  respect  of  the  doak-rooo. 

Now  it  is  enacted  by  the  Railway  and  Canil  Traffic 
Act,  1854,  that  a  raalway  company  shall  afford  tfl 
reasonable  facilities  for  receiving  and  fbrwirdiDg 
traffic  (which  includes  passengers  and  goods),  asd 
among  those  facilities  one  of  the  most  reasonable  is 
the  cloak-room.  Cloak-rooms  have  long  bea 
established  in  accordance  with  that  Act  of  Par&meBt, 
and  it  is  said  that  the  principle  that  applies  to  tk 
contract  of  carriage  ap^es  also  to  the  doak-rooc, 
which  is  provided  by  the  company  as  part  of  tbe 
reasonable  facilities  for  carriage  by  their  line.  It 
seems  to  me  that  that  argument  is  a  sound  one:  tk 
same  principle  applies,  and  the  lien  the  company  bl 
as  carriers  they  also  had  as  owners  of  tbe  doak- 
room,  and  they  were  entitled  to  receive  payment  oi 
their  charges  before  they  delivered  up  the  aitide. 

That  was  the  opinion  of  the  county  oonrt  jndge.  I 
see  no  reason  to  differ  from  it,  and  the  appeal  marf 
be  dismissed,  with  costs. 

Collins,  J. — I  am  of  the  same  opinion.  Itkink 
the  sewing  machine  in  this  case  most  be  tika 
to  have  l^n  deposited  in  the  cloak-room  jost  n 
the  same  way  and  subject  to  the  same  rights  as  if  it 
had  been  deposited  with  the  company  for  the  panoR 
of  carriage.  I  think  that,  having  regard  to  modea 
decisions  and  the  rising  standard  of  convenienoe  to 
which  railway  compames  are  obliged  to  oonfors 
that  the  cloak-room  is  now  to  be  regarded  suBpty  u 
one  of  the  necessary  and  reasonable  ladlities  tno^ 
to  the  carriage  of  passengers  aiid  their  baggi^ 
The  company  are  common  carriers  of  passa^ 
luggage,  and  in  respect  of  the  cost  of  canyioe  ■> 
article  they  have  a  hen  which  is  good  against  all  tk 
world ;  I  do  not  see  why  they  should  not  tq^ 
have  a  lien  in  respect  of  their  charges  for  reoeiyiB^^ 
and  keeping  it  in  the  doak-room.  The  same  pn^jj 
lies  at  the  root  of  both  cases ;  the  oompany  are  now 
an  obligation  to  give  reasonable  facilities  fot  thi 
receipt  of  baggie,  and  it  was  in  performanoe  d  tW 
obligation  that  they  received  this  sewing  n«c^ 
Therefore  on  that  ground  it  seems  to  me  that » 
lien  is  good,  not  only  as  against  the  person  depo't' 
ing  it,  but  as  against  the  owner. 

I  thi"k  in  this  case  the  lien  may  also  be  reswA 
another  ground,  and  that  is,  that  the  person  wbo  ^ 
posited  £is  machine  was,  as  between  himself  and » 
owner  of  it,  entitled  to  the  possession  of  it  at  w 
time  he  deposited  it.  He  was  entitled  to  it  i^B^ffa 
contract  of  hire,  which  gave  lum,  I  presume,  ^  ^ 
to  «se  it  for  all  reasonable  purposes  incident  to  »* 
a  contract,  and  among  them  to  take  it  with  lum  if* 
travelled,  and  in  tating  it  with  him  to  depoot  it  a* 
doak-room,  and  if  in  the  course  of  that  peasooK* 
user  of  the  machine  he  gave  rights  to  the  rail^ 
company  in  respect  of  the  custody  of  it,  I  ^^"^^ 
riffhts  are  good  against  the  lessors  of  the  mam 
who  had  not  determined  the  oontract  at  thf  t^ 
those  rights  were  acquired  by  the  railway  ooayMfj 
if  they  determine  it  now  they  must  detemune  it  i*' 
ject  to  those  rights— tiiat  is,  subject  to  the  bA- 

I  think  on  both  these  grounds  the  jndgm^' 
right,  and  the  appeal  ought  to  be  dismissed. 

Appeal  dismissed.    Leave  to  appeal  granki^ 
Solidtor  for  the  appellants,  Q,  D,  Wan^ir^ 
Solidtors  for  the  respondents,  Bircham  A  C^ 
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(Day  and  Lawranoe,  JJ.)  ]  ''*^-  ^^• 

Kind  v.  Nineteenth   Centuby   Buildino 
Society,  (a.) 

Lawiiord  and  tenant — Breach  of  covenant  to  repair — 
Liability  of  underleasee  to  original  lessor —  Cost  of 
employing  surveyor  and  solicitor — Conveyancing  Acty 
1881  (44  cfe  45  Vict,  c.  41),  «.  14,  sub-sections  1  and  2 
—Conveyancing  Act,  1892  (55  &  56  Vict,  c,  13),  s,  2, 
tub-section  1 ;  «.  4. 

The  underlessees  of  the  whole  of  certain  premises  were 
tmftd  with  notices  by  the  original  lessor  to  do  certain 
f^ir«,  and  in  order  to  avoid  forfeiture  they  complied 
vkh  the  notices  and  put  the  premises  into  repair  ;  the 
leasof  having  sued  the  underlessees  for  his  expenses  of 
employing  a  solicitor  to  prepare  the  notice  and  of  em- 
ptoifing  a  surveyor  to  prepare  the  schedule  of  works  to 
he  done, 

Hdd,  (1)  that  the  expression  "  lessee  "  in  section  14  of 
ike  Conv^fancing  Act,  1881,  and  in  section  2,  sub-section 
1,  of  the  Conveyancing  Act,  1892,  includes  an  under- 
Ume  of  the  whole  of  the  premises  comprised  in  the 
mginal  lease,  and  that  the  defendants  were  liable  to  the 
flainiiff  for  the  above-mentioned  expenses  ;  (2)  thai 
mcA  underlessee  who  avoids  forfeiture  by  complying  with 
ihe  Tfquirements  Tnade  upon  him,  is  a  person  **  relieved  " 
tfiiAin  the  meaning  of  the  statute,  although  the  forfeiture 
M  wA  waived  in  tvriting  under  the  hand  of  the  lessor, 

Bnrt  u.  Gray,  39  W.  B,  429,  [1891]  2  Q.  B.  98,  dis- 
a^thed. 

This  was  an  ap}>eal  from  the  City  of  London  Court. 

The  plaintiff  was  the  owner  of  dleyen  houses  which 
bad  hmi  let  on  long  leases  to  several  tenants  in  the 
year  1884.  At  the  end  of  that  year  the  interests  of  the 
Kveral  lessees  became  vested  in  one  Henry  Hall,  who 
mortgaged  the  same  by  way  of  underlease  to  the 
defendants.  The  original  leases  contained  covenants 
to  repair,  with  the  usual  proviso  for  re-entry  on 
Imach  of  covenant.  In  1892  the  premises  were  out 
of  repair,  and  the  plaintiff  employed  a  surveyor  to 
make  a  schedule  of  the  work  which  required  to  be 
done,  and  a  solicitor  to  serve  notices  upon  the  defend- 
ants, under  section  14,  sub-section  1,  of  the  Convey- 
ancing Act,  1881.  The  defendants,  in  order  to  avoid 
forfdtore,  complied  with  the  requirements  of  the 
aotioes,  hut  they  did  not  obtain  a  written  waiver  from 
the  plaintiff,  nor  was  any  evidence  given  that  they 
made  a  request  for  such  waiver. 

The  plaintiff  sued  the  defendants  for  the  costs  and 
expenses  involved  by  the  employment  of  the  sur- 
veyor and  solicitor,  under  section  2,  sub-section  1,  of 
tbe  Conveyancing  Act,  1892,  amounting  to  £50. 

The  judge  gave  judgment  for  the  plaintiff,  and  the 
defendants  appealed. 

^Eyncourt,  for  the  defendants. — The  defendants 
^ere  underlessees  by  a  mortgage,  and  not  lessees 
viUiin  section  2,  sub-section  1,  of  the  Act  of  1892. 
This  case  is  not  governed  by  section  14,  sub-section  3, 
of  the  Act  of  1881,  which  expressly  provider  that  a 
"lessee  includes  an  original  or  derivative  under- 
lessee,"  for  that  interpretation  is  expressly  limited  to 
tbe  pmposes  of  that  section.  Moreover,  it  has  been 
"preasly  decided  in  Burt  v.  Oray,  39  W.  R.  429, 
[1891]  2  a  B.  98,  that  section  14  of  the  Con- 
jeyaniang  and  Law  of  Property  Act,  1881,  estab- 
hdies  no  privity  between  an  imderlessee  and  the 
ongmal  lessor,  and  that  an  underlessee  cannot 
ywain  relief  for  breach  of  a  covenant  to  repair 
nt  the  headlease.    This  case  followed  that  of  Cres- 

(a-)  Reported  by  Cecil  Chapman,  Esq.,  Barrister- 
at-Law. 


well  V.  Davidson,  56  L.  T.  N.  8.  811,  35  W.  R.  Di^. 
110.  It  is  unreasonable  that  if  the  lessee  alone  is 
responsible  for  the  covenant  to  repair  the  imderlessee 
should  be  liable  for  expenses  of  enforcing  it. 
Even  if  the  defendants  are  lessees  the  forfeiture  has 
not  been  waived  by  writing  under  the  hand  of  the 
lessor  at  their  request,  and  uiej  have  not  been  relieved 
in  accordance  with  the  provisions  of  section  2,  sub- 
section 1,  of  the  Act  of  1892.  The  relief  there 
referred  to  is  a  formal  relief  under  the  statutes,  and 
here  no  such  relief  has  been  asked  for  or  given. 

T,  Terrell,  for  the  plaintiff.— By  section  1  of  the 
Act  of  1892  that  Act  and  the  Act  of  1881  are  to  be 
read  as  one  Act,  so  that  the  interpretation  of  the 
word  "  lessee  "  in  section  14  applies  equally  to  its  use 
in  the  later  Act.  Burt  v.  Oray  is  distinguishable, 
because  the  underlease  in  that  case  was  of  only  part 
of  the  premises,  whereas  here  the  whole  of  the 
premises  dealt  with  in  the  headlease  were  included 
m  the  underlease.  As  to  the  second  point  of  waiver 
it  is  sufficient  to  say  that  the  defendants  have  in  fact 
been  relieved  against  forfeiture,  and  they  have  made 
no  request  for  a  written  waiver  from  the  plaintiff. 

d^Eyncourt,  in  reply. — There  is  nothing  in  the 
decision  of  Bart  v.  Gray  which  shows  that  it  was 
confined  to  underlessees  of  a  portion  of  premises  only. 
If  that  were  the  meaning  then  section  4  of  the  Act  of 
1892,  in  so  far  as  it  applies  to  the  whole  of  premises, 
is  quite  unnecessary,  because,  under  the  old  Act,  the 
court  had  power  to  grant  relief  to  imderlessees  of  the 
whole  of  the  premises.  It  is  obvious  that  the  opposite 
view  must  be  correct,  and  that  under  the  old  Act 
there  was  no  such  power. 

Day,  J.— I  am  of  opinion  that  the  decision  of  the 
judge  of  the  City  of  London  Court  is  right,  and  must 
be  affirmed.  Two  points  have  been  argued  in  the 
case.  The  first  is  whether  an  underlessee  of  the  whole 
of  the  premises  comprised  in  the  headlease  is  a  lessee 
within  the  meaning  of  section  2  of  the  Conveyancing 
Act,  1892,  so  as  to  entitie  the  lessor  to  recover  from 
him  the  costs  of  solicitor  and  surveyor  therein  men- 
tioned. I  am  of  opinion  that  he  is.  Section  14  of  the 
Conveyancing  Act,  1881,  provides  by  sub-section  3  that 
*'  a  lessee  includes  an  original  or  derivative  under- 
lessee.'*  Then  section  1  of  the  Act  of  1892  provides 
that  the  two  Acts  shall  bo  read  together.  And 
reading  those  two  Acts  together,  without  reference  to 
any  decisions  of  the  courts,  I  shoidd  come  to  the 
conclusion  that  tbe  expression  lessee,  as  used  in 
section  2  of  the  later  Act,  is  intended  to  include  an 
underlessee. 

But  it  has  been  said  that  the  case  of  Burt  v.  Gray 
decides  that  the  provision  that  lessee  shall  include 
underlessee  does  not  apply  to  a  case  in  which  the 
underlessee  is  being  ejected  not  by  his  own  immediate 
lessor,  but  by  the  original  lessor.  I  do  not  think,  how- 
ever, that  Burt  v.  Gray  decides  that  aiall,  or  that  any 
such  conclusion  is  te  be  drawn  from  the  language  of 
Mathew,  J.  All  that  was  there  decided  was  that  an 
underlessee  of  a  part  of  the  demised  premises  was  not 
a  lessee  within  section  14.  The  decision  did  not  touch 
the  case  of  an  underlessee  of  the  whole  of  the  demised 
premises.  On  the  contrary,  the  stress  that  was  there 
laid  upon  the  fact  that  the  underlease  only  com- 
prised a  part  of  the  premises  comprised  in  the  head- 
lease  points  te  the  conclusion  that  the  judges  who 
decided  that  case  would  have  held  an  underlessee  of 
the  whole  premises  to  be  a  lessee  within  the  meaning 
of  section  14.  That  case,  therefore,  so  far  from  being 
an  authority  against  the  plaintiff,  goes  to  support  his 
contention. 

But  it  was  said  that  the  language  of  section  4  of  the 
Act  of  1892,  which  was  admittedly  passed  with  the 
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object  of  getting  rid  of  the  effect  of  Burl  ▼.  Oray,  ap- 
plies in  t^ms  to  tmderlessees  of  the  whole  of  the  de- 
mised premises  as  well  as  to  underlessees  of  a  part, 
whereas  if  the  plaintiff's  contention  is  right,  and  if  the 
court  already  had  power  under  the  Act  of  1881  to  pro- 
tect underlessees  of  the  whole  of  the  demised  premises, 
the  language  of  the  section  is  imnecessarily  wide.  It 
may  be  that  it  is  so,  and  that  so  far  as  it  confers  upon 
the  coiurt  a  power  which  they  had  already  p^t  it  is 
superfluous ;  but  that  cannot  affect  our  decision.  I 
am  of  opinion  that  in  the  present  case  the  defendants 
were  lessees  within  the  meaning  of  section  2  of  the 
Act  of  1892. 

The  second  point  was  that  the  conditions  pre- 
cedent to  the  right  of  action  under  section  2  had 
not  been  satisfied.  Those  conditions  are  that  either 
the  lessor  has  at  the  request  of  the  lessee  waived 
his  right  of  forfeiture  in  writing,  or  that  tiie  lessee 
has  been  reHeved  under  the  provisions  of  the  Act 
of  1881  or  of  that  of  1892.  With  reg^ard  to  the 
former,  the  defendants  cannot  complain  of  the 
want  of  a  written  waiver,  for  they  never  asked 
for  it.  If  they  had  done  so  they  would  have  got 
it.  But,  further,  I  am  o!  opinion  that  they  were 
relieved  under  the  provisions  of  the  Act  of  1881. 
They  were  not,  indeed,  relieved  by  any  oitler  of  the 
court,  but  they  were  so  by  the  mere  operation  of 
sub-section  1  of  section  14.  But  for  that  sub-section 
the  lessor  would  have  been  entitied  to  bring  ejectment 
immediately  upon  the  breach  of  the  covenant,  and  its 
operation  in  staying  the  lessor's  hand  must  be 
regarded  as  a  relief  none  the  less*  because  that  relief 
was  obtained  without  the  intervention  of  the  court. 
Indeed,  it  was  to  supplement  relief  of  that  kind  alone 
that  it  WHS  necessary  to  pass  section  2  of  the  Act  of 
1892.  For  even  under  the  Act  of  1881,  if  the  relief 
was  formally  given  by  the  court,  the  lessor  would 
have  got  his  reasonable  costs  of  solicitor  and  surveyor 
from  the  lessee,  for  the  court  would  always  have  made 
it  a  term  of  the  order  granting  relief  that  such  costs 
should  be  paid.  Tlie  case  of  Skinners  Co,  v.  Knight^ 
40  W.  E.  57,  [1891]  2  Q.  B.  542,  only  decides  that 
such  costs  cannot  be  demanded  as  compensation  under 
sub-section  1  of  section  14,  it  does  not  decide  that  the 
court  had  no  power  to  award  them  as  a  condition  of 
relief  under  sub-section  2.  I  am  of  opinion,  there- 
fore,  that  the  appeal  fails  upon  both  points,  and  that 
the  judgment  of  the  court  below  must  be  upheld. 

liAWEANOE,  J. — I  am  of  the  same  opinion. 

Appeal  diamiaaed. 

Solicitors  for  the  plaintiff,  Coraellis,  Mosaop,  & 
Bemey, 

Solicitors  for  the  defendant,  (Jriffinhoofe  <fc  Brewster, 


0.  C.  B.  \ 

(Lord  Coleridge,  C.J.,  and  (  t.^   .« 

Mathew,  Grantham.  Law-  (  ^^'  ^^' 

ranee,  and  Collins,  JJ.)      / 

The  Queen  v,  Takkard.  (a.) 

Criminal  law  —  Embezzlement  —  Property  of  illegal 
association— Joint  beneficial  owners— Companies  Act^ 
1862  (25  &  26  Vid,  c.  89),  «.  4—31  &  32  Vict.  c.  116, 

8.  1. 

Where^  in  a  prosecution  for  embezzlement  by  one  of  two 
or  more  beneficial  owners,  the  property  in  the  money  em'- 
oezded  is  laid  in  the  individual  beneficial  omners,  the 
indictment  is  good,  notwithstanding  that  such  beneficial 

(a.)  Beported  by  T.  B.  Colquhoun  Dell,  Esq.,  Bar* 
rister-at-Law. 


owners  together  form  an  unregiitered  assodaUM,  (muttf. 
ing  of  more  than  tvDeniy  persons,  for  the  ao^«iti(uM  c/ 
gain,  which  is  made  iUegal  by  section  i  of  the  Comfaua 
Act,  1862. 

Case  stated  by  the  Becorder  of  Bradford. 

At  tije  Bradford  Quarter  Sessions  on  the  20tliQ(  ; 
October,  1893,  t^e  prisoner  pleaded  not  gdltj  to  c 
indictment   of   which   the  material   iw^B  woe  h  | 
follows  :— 

That  the  prisoner  being  on  the  28th  of  JqIt,  \^ 
one  of  a  number  of  bSieficial  owners  (ctlkd  h 
Bowling  Feast  Club),  consisting  of  the  pnion, 
William  King  Jackson,  and  others,  did  then,  nd 
whilst  he  was  one  of  the  said  beneficial  ovim 
receive  and  take  into  his  possession  certain  inooeju 
the  amount  of  five  shillings  for  and  in  the  nuBe  d 
and  on  account  of,  the  said  beneficial  ownen,  aad  tk 
said  money  then  f raudulenUy  and  fdonioodj  did 
embezzle. 

There  were  other  similar  counts  alleging  embenk- 
ment  of  other  amounts. 

It  was  proved  that  the  prisoner,  Jaxkaaa,  and  w 
twenty-eight  other  persons,  were  the  members  of,  aed 
constituted,  the  Bowling  Feast  Club  mentioned ia  the 
indictuient. 

It  was  proved  that  the  club  traded  with  iU  Deo- 
bers  in  coal  and  doth,  from  which  trading  prib 
were  made,  and  that  profits  were  also  derifedbfii 
from  fines  paid  by  the  members  and  from  iBtersi 
paid  by  the  members  on  loans  from  the  dab  to  Ui» 
at  varying  rates,  and  that  the  whole  of  theproc«^ 
of  the  club,  consisting  of  such  profits  and  thenbscnp- 
tiono,  were  divided  equally  amongst  all  themecbed 
at  a  fixfd  period  in  each  year. 

The  prisoner  was  treasurer  of  the  Boiriing  Feiet 
Club. 

It  was  proved  that  on  the  28th  of  Jaly.  189S> 
prisoner  was  unable  to  produce  or  aocoont  fortk 
moneys  which  he  bad  received  on  acooantof  thedA 
and  for  which  he  was  accountable  under  the  raisd 
the  club,  that  he  could  not  account  for  gmoontiM 
laid  in  the  indictment,  that  there  was  a  genenl^ 
ficiency  of  over  £150,  and  that  he  abecondel 

At  the  dose  of  the  case  for  the  Crown  it  w«  s^ 
mitted  by  counsel  for  the  prisoner  that  the  ^ 
secution  had  failed  to  prove  any  offence  ondfr  t^ 
indictment,  on  the  ground  that  the  Bowling  IW 
Club,  in  which  the  property  was  laid,  wis  ilM 
owing  to  the  provisions  of  section  4  of  the  Ooop«* 
Act,  1862  (25  &  26  Vict.  c.  69),  and  inoipaW*« 
holding  any  property,  and  that  the  said  olnb  bid » 
existence  in  law,  and  that  the  members  of  it  w 
have  no  legal  beneficial  ownership  as  the  Bo«Si? 
Feast  Club. 

The  case  was  left  to  the  jury,  and  the  prisooff  ^ 
convicted. 

The  question  for  the  court  was  whether  ht  •* 
properly  convicted. 

Section  4  of  the  Companies  Act,  1862,  ^Het^ 
hibiting  the  formation  of  associations  of  mow«* 
ten  persons  for  the  purpose  of  carrying  on  the  w*" 
ness  of  bafiking  unless  reg^isterea  under  the  Aa 
continues :  "  and  no  company,  association,  or  pjj^ 
nership  consisting  of  more  than  twenty  penoK** 
be  formed  .  .  .  for  the  purpose  of  cinTiBf  * 
any  other  business  that  has  for  its  object  the  aq*^ 
tion  of  gain  by  the  company,  associatioD,  or  pert>^ 
ship,  or  by  the  individual  members  thereof.^  ■■«'^ 
is  reffisteo^  as  a  company  under  this  -^^  *S 
within  one  of  the  other  dasses  of  companies  ^^^^ 
in  the  section. 

r.  R,  2>.  Wright,  for  the  prisoner.— The  «rkJJ 
was  wrong.  The  Bowling  Feast  dab  ii.  "P?  ^ 
evidence,  an  illegal  association  within  the  *"«*>>o' 
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nction  4  of  the  CJompanies  Act,  1862.  Haying  no 
legal  existence  it  is  incapable  of  prosecuting  or  de- 
fending civil  proceeding  with  respect  to  any  property 
which  it  purports  to  hold:  JenmngB  v.  Hammondy 
31  W.  B.  40,  9  a  B.  D.  225 ;  In  re  Padatmu  Total 
Lou  and  Collision  Assurance  Association,  30  W.  R. 
326,  20  Ch.  D.  137  ;  Shaw  v.  Benson,  11  Q.  B.  D.  563, 
31  W.  B.  Dig.  38.  The  same  principle  applies  in 
eriminal  proceedings;  in  an  indictment  for  larceny 
or,  as  here,  for  embezzlement,  the  property  cannot  be 
laid  in  an  association  which  has  no  legal  existence, 
and  if  it  is  so  laid  the  conyiotion  cannot  be  sus- 
tained :  B.  y.  Hunt,  8  G.  &  P.  642.  It  is  no  answer 
to  the  argument  to  say  that  the  result  would  be  that 
tiie  moneys  of  such  an  association  may  be  embezzled 
with  impunity:  B.  y.  Bobson,  34  W.  E.  276,  16 
Q.  B.  D.  137.  The  provisions  of  31  &  32  Vict.  c.  116 
u  to  the  embezzlement  of  the  property  of  joint 
beaeficial  owners  do  not  avail  to  sustain  an  indict- 
ment where  those  beneficial  owners  are,  in  fact,  as 
in  the  present  case,  an  illegal  association. 
B,  v.  Stainer,  18  W.  R.  439,  was  also  referred  to. . 

Beverly,  for  the  prosecution,  was  not  called  upon 
to  argue. 

Lord  CoLEBiDGE,  C.J. — This  is  an  indictment  laid 
imder  31  &  32  Vict.  c.  116,  which  provides,  so  far  as 
it  is  applicable  to  this  case,  that  **if  any  person 
\imf^  one  of  two  or  more  beneficial  owners  of  any 
moDey  or  other  property  shall  steal  or  embezzle  any 
soch  money  or  other  property  of  or  belonging  to 
nch  joint  beneficial  owners,  every  such  person  shall 
be  liable  to  be  dealt  with,  tried,  convicted,  and 
poniflhed  for  the  SH.me  as  if  such  person  had  not  been 
or  was  not  one  of  such  beneficial  owners."  Now  I 
must  say  that  it  would  almont  seeui  as  if  that  A.ct  bad 
been  passed  to  prevent  an  objection  of  this  kind  being 
SQccessful.  Hei*e  we  have  a  number  of  persons  joined 
together  for  a  purpose  which  is  not  criminal,  but 
which  has  not  been  legalized  by  our  law.  They  are 
not  a  company  or  a  co-partnership,  but  they  are 
nevertheless  beneficial  owners,  and  the  property  m 
question  is  laid  by  this  indictmeut  in  the  individuals 
as  beneficial  owners.  It  is  true  that  they  have 
no  legal  existence  apart  from  their  individual 
existence,  but  it  is  manifestly  untrue  to  say  that 
they  have  no  existence  as  beneficial  owners. 
It  was  decided  before  the  legalization  of  trades 
unions  that  property  nught  be  laid  in  a  trades 
union  so  as  to  sustain  an  indictment  for  the  embezzle- 
ment of  that  property  by  the  servant  of  the  society, 
the  objects  of  the  society  not  being  criminal :  B.  v. 
Staitier,  If  this  indictment  were  held  to  be  bad,  the 
Rsult  would  be  that  the  property  of  a  society  of  this 
kind  would  belong  to  no  one,  and  anyone  might  take 
it  with  impunity.  To  state  such  a  proposition  is  to 
Mfflwer  it.  I  am  clearly  of  opinion  that  this  convic- 
tion must  be  afBrmed. 

Mathew,  J. — I  am  of  the  same  opinion.  The 
pm>ns  who  formed  this  association  formed  it  for 
their  own  benefit,  and  they  are  the  beneficial  owners 
<rf  its  property  within  the  meaning  of  the  statute. 

Graktham,  Lawrance,  and  Collins,  JJ.,  con- 
curred. 

Cormdion  affirmed. 

Solicitor  for  the  prisoner,  3f .  Banks  Newell,  Brad- 
lord. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the 
Treasury, 


IN   BANKRUPTCY. 


Oct.  31;  Nov.  11. 


a  B.  Div.  I 

(Yaugban  Williams,  J.)  j 

In  re  Fox  &  Jacobs. 
Ex  parte  Discount  Baneino  Co.  (a.) 

Bankruptcy — Proof— Interest  on  debt — Interest  over  five 
per  cent, — Secured  creditor — Bight  to  allocate  security 
to  interest — Proof  for  balance — Bankruptcy  Act,  1883 
(46  <fe  47  Vict.  c.  62),  Schedule  2,  rr.  d-U— Bank- 
ruptcy Art,  1890  (53  dfc  54  Vict,  c.  71),  s,  23. 

Section  23  of  the  Bankruptcy  Act,  1S90,  provides  thaty 
'*  where  a  debt  has  been  proved  upon  a  debtor^ a  estate 
under  the  principal  Act,  and  such  debt  includes  interest, 
or  any  pecuniary  coiisideration  m  lieu  of  interest,  such 
interest  or  consideration  shall,  for  the  purposes  of  divi- 
dend,  be  calculated  at  a  rate  not  exceeding  five  per  centum 
per  annum,  witlwut  prefttdice  to  the  right  of  a  creditor 
to  receive  out  of  the  estate  any  higher  rate  of  interest  to 
which  he  may  be  entitled  after  all  the  debts  proved  in  the 
estate  have  been  paid  infulV* 

Held,  that  the  words  of  tTie  section  can  only  be  applied 
to  that  part  of  the  debt  proved  in  respect  of  which  a 
creditor  is  entitled  to  receive  a  dividend.  Where,  there- 
fore, the  debt  for  which  a  creditor  seeks  to  prove  consists 
of  a  principal  sum  and  interest  at  a  higher  rate  than  five 
per  cent,,  the  creditor  is  entitled  to  allocate  any  security 
he  may  have  totf>e  payment  of  the  whole  or  part  of  the 
interest,  and  may  then  prove  fur  any  principal  sum 
remaining  over. 

Application  by  the  Discount  Banking  Co.  of  Eng- 
land and  Wales  (Limited)  by  way  of  an  appeal  from 
a  decision  of  the  official  receiver  as  trustee,  by  which 
he  admitted  a  proof  of  the  applicants  for  the  purpose 
of  dividend  at  the  sum  of  £140  10s.  only;  and  asking 
for  an  order  directing  the  official  receiver  to  admit 
such  proof  for  the  sum  of  £371,  less  the  estimated 
value  of  a  certain  security  valued  at  £150. 

Oil  the  28th  of  June,  1892,  the  debtors,  Messrs.  Fox 
&  Jacobs,  obtained  from  the  Discount  Banking  Co.  a 
Icuiii  of  £300,  upon  the  terms  that  £80  should  be 
added  to  the  principal  by  way  of  interest  and  the 
total  sum  paid  off  by  monthly  instalments  of  £16 
each,  with  a  coadition  that  in  the  event  of  any  instal- 
ment beii\g  unpaid  the  whole  loan  and  interest  should 
become  due.  A  promissory  note  was  given  by  the 
debtors  by  whicli  they  undertook  to  pay  £380  by 
monthly  payments  of  £16  each  on  the  2Sth  day  of 
every  month,  **but  in  case  of  default  in  payment  of 
any  instalment  when  the  same  becomes  due  the  whole 
amount  then  remaining  unpaid  shall  at  once  become 
due  and  payable.*'  And  by  way  of  additional  security 
the  debtors  also  assigned  to  the  company  their 
interest  in  the  lease  of  certain  premises,  69,  Wigmore- 
street. 

Only  one  instalment  of  £16  was  paid,  and  on  the 
loth  of  September,  1892,  an  action  was  commenced 
by  the  Discount  Co.  against  the  debtors  for  £364,  the 
amount  due  on  the  promissory  note. 

On  the  28th  of  September,  1892,  a  receiving  order 
was  made  against  the  debtors,  and  on  the  8th  of 
October,  1892,  judgment  was  obtained  against  them 
in  the  action  by  the  company  for  £364  and  £7  costs. 
On  the  25th  of  October,  1892,  the  debtors  were  adju- 
dicated bankrupt. 

On  the  2nd  of  December,  1892,  a  proof  was  lodged 
against  the  debtors'  estate  by  the  Discount  Co.  for 
£371,  being  the  amount  due  under  the  judgment, 
including  the  £7  costs.  In  this  proof  the  company 
assessed  the  value  of  the  security  held  by  them  at 
£150. 

(a.)  Eeported  by  C.  F.  Mokeell,  Esq.,  Barrister- 
at-lAW. 
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Oh  the  24th  of  May,  1893,  a  notice  was  served 
upon  the  company,  by  which  the  official  receiver  stated 
that  he  admitted  the  proof,  "but  for  the  purpose 
of  dividend  I  have  marked  it  as  allowed  at  the  sum  of 
£140  lOs.— being  £138,  the  amount  remaining  due  in 
respect  of  principal,  and  £2  lOs.  interest,  calculated  at 
the  rate  of  five  per  cent,  per  annum  in  accordance 
with  section  23  of  the  Bankruptcy  Act,  18iH),  without 
prejudice  to  your  right  to  receive  out  of  the  estate 
any  higher  rate  of  interest  to  which  you  may  be  en- 
titled after  all  debts  proved  on  the  estate  have  been 
paid  in  full.  I  have  also  rejected  the  claim  for  costs 
of  obtaining  judgment  after  the  date  of  the  receiving 
order." 

The  calculations  of  the  official  receiver  in  aniving 
at  the  sum  of  £140  10s.  would  appear  to  have  been 
as  follows  '.—Promissory  note  for  £380  to  be  paid  off 
at  £16  per  month,  which  woidd  take  23}  months. 
The  original  principal  was,  however,  £300,  and  in- 
terest £80.  Every  payment  off  must  be  taken  to  be 
in  respect  of  principal  and  interest  pro  rata.  Of  the 
£16  paid,  therefore,  £12  must  be  taken  as  off  prin- 
cipal, which  would  leave  £300  less  £12=£288. 
Then  £288  at  five  per  cent,  for  two  months=£2  8s., 
say  £2  10s.,  making  together  a  total  of  £290  10s. 
From  this  deduct  security,  £150,  and  the  sum  of 
£140  lOs.  would  be  left,  for  which  amount  the  proof 
was  admitted  to  rank  for  dividend. 

The  Discount  Co.  now  appealed  from  this  decision 
of  the  official  receiver. 

F.  C.  Willis  y  for  the  company. — For  the  purpose  of 
dividend  the  Discount  Co.  make  no  claim  for  interest 
at  all,  which  has  been  satisfied  by  the  allocation  of  a 
sufficient  part  of  the  assessed  value  of  the  security. 
The  company  claim  to  prove  for  the  whole  unpaid 
balance  of  the  principal,  less  only  the  balance  of  the 
assessed  value  of  the  security  after  satisfying  the 
claim  for  interest.  By  rule  9  of  schedule  2  to  the 
Bankruptcy  Act,  1883,  **  If  a  secured  creditor  realizes 
his  security,  he  may  prove  for  the  balance  due  to 
him,  after  deducting  the  net  amount  realized."  By 
rule  10,  **  If  a  secui*ed  creditor  surrenders  his  security 
to  the  official  receiver  or  trustee  for  the  general 
benefit  of  the  creditors,  he  may  prove  for  his  whole 
debt."  And  by  rule  11,  "If  a  secured  creditor  does 
not  either  realize  or  surrender  his  security,  he  shall, 
before  ranking  for  dividend,  state  in  his  proof  the 
particulars  of  his  security,  the  date  when  it  was 
given  and  the  value  at  which  he  assesses  it,  and  shall 
be  entitled  to  receive  a  dividend  only  in  respect  of 
the  balance  due  to  bim  after  deducting  the  value  so 


Muir  Mackenzie^  for  the  official  receiver. — The  debt 
proved  included  interest,  and  by  the  very  terms  of 
section  23  such  interest  must,  for  the  purposes  of 
dividend,  be  calculated  at  a  rate  not  exceeding  five 
per  cent.  Car,  adv,  vult, 

Nov.  H.—Vaughan  Williams,  J.— This  was  an 
application  to  vary  the  decision  of  the  official  receiver 
as  trustee,  whereby  he  allowed  the  proof  of  the  appli- 
cants for  the  purposes  of  dividend  at  £140  lOs.,  l^ing 
£138,  the  amount  remaining  due  in  respect  of  prin- 
cipal, and  £2  10s.  interest  calculated  at  the  rate  of  5 
per  cent,  per  annum,  and  no  more.  The  applicants 
have  proved  for  the  full  amount  of  the  debt  of  £371, 
and  have  assessed  the  value  of  a  certain  security 
claimed  by  them  at  £150.  The  trustee  claims  to 
deduct  for  the  purposes  of  dividend  from  the  £371  the 
excess  of  the  agreed  interest  over  interest  at  five  per 
cent.,  the  interest  allowed  by  section  23  of  the  Bank- 
ruptcy Act,  1890,  and  then  to  deduct  from  the  amount 
so  arrived  at  the  sum  of  £150,  the  value  of  the 
security,  and  he  thus  arrives  at  £140  10s.,  the  amount 
at  which  he  admits  the  proof  for  the  purposes  of 


dividend.  The  applicants  say  that  for  the  purpose  of 
dividend  they  ms^e  no  daim  for  interest,  which  has 
been  satisfied  by  the  allocation  of  a  saffidait  part  of 
the  assessed  value  of  the  security,  and  they  cLum  to 
prove  for  the  whole  unpaid  balance  of  the  prindpi 
less  only  the  balance  of  the  assessed  value  of  the 
security  after  satisfying  the  daim  for  interest. 

I  think  that  the  appUoants  are  right  and  th&t  tti 
trustee  is  wrong.  The  question  tiuns  on  the  ooc- 
struction  of  section  23  of  the  Bankmptcy  Act  d 
1890,  which  is  as  follows :— **  Where  a  debt  hM  beea 
proved  upon  a  debtor's  estate  under  the  prindpdl 
Act,  and  such  debt  includes  interest,  or  any  pecDoiary 
consideration  in  lieu  of  interest,  such  interest  or  eoe- 
sideration  shall,  for  the  purposes  of  dividokd  b^ 
calculated  at  a  rate  not  exceming  five  per  oCTtnm  ps 
annum,  without  prejudice  to  the  right  of  a  creditir 
to  receive  out  of  the  estate  any  higher  rate  of  intereft 
to  which  he  may  be  entitied  after  all  the  debts  profed 
in  the  estate  have  been  paid  in  full."  It  wu  sail 
that  the  debt  proved  included  interest,  and  thtt  I7 
the  very  terms  of  the  section  such  interest  most  is 
the  purposes  of  dividend  be  calculated  at  the  ntes^ 
exceeding  five  per  cent.  But  in  my  judgment  tkie 
words  of  the  section  can  only  be  applied  to  that  part 
of  the  debt  proved  in  respect  of  wluch  a  creditor  if 
entitled  to  receive  a  dividend,  and  rule  11  of  tbe 
2nd  schedule  to  the  Bankruptcy  Act.  1888,  profi^ 
that,  if  a  secured  creditor  assesses  the  value  oi  )b 
security  for  the  purpose  of  proof,  he  shall  be  entity 
to  receive  a  dividend  only  in  respect  of  the  bilaw 
due  to  him  after  deducting  the  vsdue  so  assened.  It 
seems  to  me  that  section  23  is  only  applicable  totbr 
balance  in  respect  of  which  a  dividend  is  ^yi^- 
The  words  of  the  section,  in  my  opinion,  admit  of 
this  construction.  It  may  be  that  the  words  ik- 
admit  of  the  construction  sought  to  be  pat  upon  thff: 
by  the  trustee.  But  it  seems  to  me  that  uie  latter 
construction  would  work  grave  injustice.  ItcauB^ 
be  intended  to  put  a  secured  creditor  in  a  diffcsit 
position  accoroing  as  he  realizes  his  secantj « 
assesses  its  value.  It  seems  plain  that  the  amount  oe 
which  he  is  to  receive  dividend  ought  to  be  the  sse? 
in  either  case.  Now  rule  9  of  schedule  2  prorida 
**  If  a  secured  creditor  realizes  his  security,  be  may 
prove  for  the  balance  due  to  him,  after  deducting  tfc 
net  amount  realized."  This  seems  to  make  it  ^ 
that,  if  the  balance  remaining  after  deductiug  the  set 
amount  realized  includes  no  interest,  section  23  cib 
have  no  application ;  and  it  seems  to  me  to  follot 
that,  if  the  balance  remaining  after  deduct  the 
assessed  value  includes  no  interest,  section  23  oagtt 
to  have  no  application.  It  is  to  be  observed  tW 
under  the  Bankruptcy  Act,  1869,  rule  99  of  theBnlesi* 
1870,  a  secured  creditor  who  proved  and  asweed  tk 
value  of  his  security  was  deemed  to  be  a  creditor  oniy 
in  respect  of  the  balance  due  to  him  after  dednctio| 
the  assessed  value  of  such  security,  and  I  do  k< 
think  that  if  the  Legislature  had  meant  materiallf  ^ 
alter  the  position  of  secured  creditors  it  wcwild  hi" 
left  that  intention  to  appear  by  the  m»e  diffww* 
between  the  wording  of  rule  1 1  of  schedule  2  ind  r^t 
99  of  the  Bankruptcy  Rules,  1870. 

I  have  only  to  add  that  the  general  right  at  ■■ 
secured  creditor  to  allocate  his  security  to  fl»t  p«J 
of  his  debt  in  respect  of  which  he  had  do  "?^^ 
proof  was  not  disputed  by  the  oounsd  for  ^ 
trustee.  Ex  parte  Hunter,  6  Ves.  94,  and  Et  \^ 
Qlyn,  1  M.  D.  &  D.  25,  are  authorities  under  fof*? 
statutes  for  this  proposition. 

Application  allowed. 

Solicitors  for  the  applicants,  SteadmaUf  fan  Pr^h* 
Sims,  <fc  Co, 

Solicitors  for  the  official  receiver,  AdatM^  i**- 
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GOUST  OF  Affsal. 


Cbozat  v.  Bbogden. 


COUBT  OF  AFFEAL. 


OCourt  of  Aypeal. 


From  Q.  B.  Div.       ) 
(Lord  Esher»  M.B.,  and  |  March  14. 

Lc^et  and  Davey,  L.  JJ. ) ) 

Gbozat  v.  Bbooden.  (a.) 

Fradice—  Seeurity  for  costa— Plaintiff  resident  abroad— 
Action  on  foreiffn  judgment — D^enoe  that  judgmeni 
vnj  obtained  by  fraud, 

A  foreigner  resident  abroad  brought  an  action  on  a 
foreign  judgmeni.  The  defendants  pleaded  that  the 
judgment  had  been  obtained  by  fraud  on  the  part  of  the 

Held,  that  the  plaintiff  must  give  security  for  costs,  for 
ihe  plea  showed  a  good  defence  to  the  action,  and  the  rule 
irWcA  required  a  plaintiff  resident  abroad  to  give  security 
far  costs  applied  as  well  to  an  action  on  a  foreign  judg- 
ment as  to  any  other  kind  of  action. 

Judgment  o/Mathew  and  Collins,  JJ.  (ante,  p.  317), 
resersea. 

Appeal  from  the  dedsion  of  a  divisional  oonrt  {ante, 
p,  317). 

The  action  was  brought  by  a  foreigner  resident 
afaroed  on  a  foreign  jndgment.  The  defendants 
(Uaded  that  the  judgment  had  been  obtained  by 
nsad  on  the  part  of  we  plaintiff.  The  facts  of  the 
case  are  snfi&ciently  set  out  in  the  report  of  the  pro- 
ceedings in  the  oonrt  below. 

On  tiie  application  of  the  defendants  Qrantham,  J., 
ordered  the  plaintiff  to  giye  security  for  costs.  The 
Di?isional  Court  (Mathew  and  Collms,  JJ.)  reyersed 
the  order. 

The  defendants  appealed. 

f^.  Lawson  WalUm,  Q,C„  and  E.  F,  Spence,  for  the 
defendants. — It  is  a  general  rule  that  a  plaintiff  resi- 
dent abroad  should  giye  security  for  costs,  unless 
very  special  circumstances  are  shown :  In  re  Percy  A 
KeUy  Nickel,  Cobalt,  and  Chrome  Iron  Mining  Co,,  24 
W.  B,  1057,  2  Oh.  D.  631.  Mathew,  J.,  seems  to 
have  Uionght  that  an  exception  to  the  rule  ought  to 
be  introduced  in  the  case  where  a  frivolous  defence  is 
letup.  But  the  defendants  here  have  obtained  an 
order  giving  them  unconditional  leave  to  defend, 
which  has  been  affirmed  by  the  Court  of  Appeal. 
Collins,  J.,  thoueht  there  was  an  exception  where  the 
action  is  on  a  foreign  judgment.  But  there  is  no 
authority  for  drawing  a  distinction  in  this  respect 
between  an  action  on  a  foreign  judflnnent  and  any 
otiier  VtnH  of  action.  It  is  a  good  plea  to  an  action 
on  a  foreign  judgment  that  such  judgment  was  ob- 
tained by  the  fraud  of  the  plaintiff :  Abouloff  v.  Oppen- 
Attawr,  31  W.  B.  67,  10  Q.  B.  D.  295 ;  and  Vadala  v. 
Lawes,  38  W.  B.  594,  25  a  B.  D.  310. 

Ontmp,  Q,C.  (AtherUy-Jones  and  W,  N,  Geary  with 
bim),  for  the  plaintiff. — It  is  not  an  inflexible  rule 
that  a  pltt^mtiff  resident  abroad  should  give  security 
for  costs.  It  is  a  matter  within  the  discretion  of  the 
court  Where  a  person  has  obtained  a  jud^ent 
asainst  another  in  a  court  of  competent  jurisdiction, 
there  is  a  legal  obligation  to  pay  tne  amount  of  that 
judgment,  on  breach  of  which  an  action  may  be 
mamtained :  see  Williams  v.  Jones,  13  M.  &  W.  628, 
wbich  was  a  case  of  a  county  court  judgment.  The 
courts  of  this  country  recognize  and  enforce  foreign 
hidgments  on  the  same  principle,  and  also  in  accord- 
ance with  the  comity  of  nations :  see  the  judgment  of 
Sr  Bobert  Phillimore  in  The  City  of  Mecca,  28  W.  B. 
260,  5  P.  D.  28.    The  Divisional  Court  were  satisfied 


(a.)  Beported  by  F.  G.  BuoKlE,  Esq.,  Bariister- 
at-Law. 


that  the  defendants  had  no  real  defence  to  this  action. 
On  that  ground,  and  also  on  the  ground  of  the  comity 
of  nations,  the  plaintiff  ousht  not  to  be  hindered  in 
his  action  by  being  required  to  give  security  for  costs. 

Lord  EsHEB,  M.B. — In  my  opinion  the  question 
whether  a  plaintiff  who  resides  abroad  should  in  any 
particular  case  ffive  security  for  costs  is  a  matter 
which  is  within  tne  discretion  of  the  court.  I  cannot 
think  the  court  is  absolutely  bound  to  order  such  a 
plaintiff  to  give  security.  But  it  is  a  discretion  which 
can  only  be  exercised  in  one  way,  unless  l^ere  are 
very  exceptional  circumstances.  In  this  case  the 
Divisional  Court  refused  to  order  the  plaintiff  to  give 
securi^;  and  I  think  it  must  be  taken  that  the 
ground  of  their  decision  was  that  the  defendants' 
plea  did  not  raise  any  defence  to  the  action  at  fdl. 
&ut  in  my  opinion  this  plea,  if  it  is  made  out,  does 
show  a  defence.  It  has  been  clearly  shown  that  in  an 
action  of  this  sort  the  plea  that  the  foreign  judgment 
was  obtained  by  false  statements  on  the  purt  of  the 
pleuntiff  himseii  is  a  good  defence.  The  Divisional 
Court  therefore  overruled  the  order  of  Qnmtham,  J., 
on  an  erroneous  ground,  and  the  appeal  must  be 
allowed. 

Lopes,  L.  J.— ^The  role  as  to  security  for  costs  was 
clearly  laid  down  by  Jessel,  M.B.,  in  die  case  of  In  re 
Percy  &  Kelly  Nickel,  Cobalt,  and  Chrome  Iron  Mining 
Co,  as  follows :  **  The  principle  is  well  established 
that  a  person  instituting  legal  proceedings  in  this 
ooimtry,  and  being  abroad,  so  that  no  adverse  order 
could  be  effectually  made  against  him  if  unsuccessful, 
is  by  the  rules  of  the  court  compelled  to  give  security 
for  costs."  I  have  alwa^  understood  that  to  be  an 
inflexible  role.  The  Divisional  Court,  however,  in 
this  case  have  reversed  an  order  made  by  Qtbh- 
tluun,  J.,  at  chambers  directing  the  plaintiff  to  give 
security.  Mathew,  J.,  thought  the  order  ought  to 
be  set  aside  on  the  ground  that  there  was  no  defence 
to  the  action.  But  we  have  now  examined  the  de* 
f  endants'  plea,  and  it  is  clear  that,  if  that  plea  is  estab- 
lished, it  IS  a  good  answer  to  the  action.  This  court 
must  have  taken  that  view  when  it  gave  the  defendants 
unconditional  leave  to  defend  under  order  14.  That 
ground  for  setting  aside  the  order  is  therefore 
erroneous.  Then  Collins,  J.,  thought  that  there  was 
a  distinction  between  an  action,  on  a  foreign  judg- 
ment and  other  actions,  that  a  foreigner  suing  on  a 
judgment  obtained  abroad  was  in  a  better  position, 
so  far  as  regards  the  liability  to  give  security,  than  a 
foreigner  suing  on  a  bond  or  Inll  of  exchange  or  any 
other  contract.  But  in  my  opinion  no  such  distinction 
can  be  drawn.  I  think  that  this  ground  was  also 
wrong,  and  that  the  order  of  Qrantham,  J.,  must  be 
restored. 

Dayey,  L.  J. — I  am  of  the  same  opinion.  It  was  ad- 
mitted at  the  bar  that  no  authority  could  be  shown 
where  the  court  has  refused  to  order  a  plaintiff  residing 
abroad  to  ^ve  security  for  costs,  exc^t  where  either 
the  action  is  a  cross  action  or  the  action  is  against  a 
defendant  who  has  money  of  the  plaintiff  in  his  hands, 
so  that  he  can,  in  case  of  necessity,  pay  himself.  In 
my  opinion  the  court  cannot  inquire  into  the  merits 
of  an  action  when  it  is  considering  the  question  as  to 
whether  an  order  for  security  for  costs  shoald  be  made. 
If  Mr.  Crump  is  right  in  saying  there  is  no  defence  to 
this  action,  there  are  means  provided  by  the  rules  and 
orders  for  removing  from  tne  files  of  the  court  any 
defence  which  discloses  no  reasonable  answer  to  the 
action,  or  which  is  frivolous.  On  the  other  point  I 
am  of  opinion  that  there  is  no  difference,  with  regard 
to  the  necessity  of  a  foreign  plaintiff  giving  security 
for  costs,  between  an  action  on  a  foreign  judgment 
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and  an  action  on  an  ordinary  contract,  or  any  other 
kind  of  action. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Nokea  &  Stammers, 

Solicitors  for  the  defendants,  Tatham  &  Lousada, 


u  B.  Div.  1 
r,  M.B.,  and  V 
)avey,L.JJ)J 


March  8. 


From  Q.  B.  Div, 
(Lord  Esher, 
Lopes  and  Davey, 

Aedkn  v.  Boyoe.  (a.) 

Practice — Writ — Specially-indorsed  writ — Lease — De- 
termination of  term  by  notice  on  forfeiture — Claim  by 
landlord  for  possession — Term  **  duly  determined  by 
notice  to  quif'—R.  S.  C,  1883,  ord.  3,  r.  6  (f)  ;  ord. 
14,  r.  1. 

By  ord,  3,  r.  6  (f),  in  actions  for  the  recovery  of  land 
by  a  landlord  against  a  tenant  **  whose  term  has  expired 
or  has  been  duly  determined  by  a  notice  to  quit"  Vie  writ 
of  summons  may  be  specially  indorsed  with  a  statement 
of  the  plaintiff^ s  claim, 

A  lease  cabined  a  proviso  thcU,  if  the  rent  should  be 
in  arrears  the  lessor  might  forthwith  determine  the  term 
by  notice  to  quit.  The  rent  being  in  arrear,  the  lessor 
gave  the  tenant  notice  to  quit. 

Held,  that  ord.  3,  r.  6  (f),  did  not  apply  to  the  deter- 
mirmtion  of  the  term  by  forfeiture^  or  hy  notice  to  quit 
grounded  upon  a  forfeiture  ;  and  that,  therefore,  the 
lessor  could  not  sign  final  judgment  for  possession  under 
ord.  14,  r.  1. 

Appeal  from  an  order  of  the  Queen's  Bench 
Division  refusing  to  give  the  plaintifP  leave  to  sign 
judgment  for  x>os8ession  under  ord.  14,  r.  1. 

l%e  plaintifTs  claim,  as  indorsed  on  the  writ  of 
summons,  was  for  possession  of  a  house  and  premises, 
which  were  let  by  the  plaintiff  to  the  defendant  by  a 
lease  dated  the  5th  of  May,  1892,  at  a  yearly  rent 
payable  half-quarterly,  which  tenancy  was  duly 
determined  by  a  notice  to  quit  in  writing,  given  in 
accordance  with  the  terms  of  the  lease. 

The  lease  was  for  a  term  of  seven  years  from  the 
10th  of  May,  1892,  and  it  contained  a  provision  that  if 
any  part  of  the  rent  should  be  unpaid  for  twenty-one 
days  next  after  the  same  should  become  due,  although 
no  legal  or  other  demand  should  be  made  for  pay- 
ment thereof,  then,  without  any  demand  whatsoever, 
the  lessor  might  either  forthwith  determine  the  term 
thereby  created  by  notice  to  quit  in  writing,  or  by 
himself  or  his  agents  immediately  enter  upon  and 
take  possession  of  the  premises. 

The  rent  being  twenty-one  days  in  arrear,  the 
plaintiff  gave  the  defendant  notice  to  quit,  and  upon 
the  expiration  of  the  notice  brought  this  action  and 
applied  for  leave  to  sign  final  judgment  imder  ord. 
14,  r.  1.  The  Divisional  Court,  affirming  the  order 
of  the  master  and  the  judge  at  chambers,  dismissed 
the  application. 

The  plaintiff  appealed. 

March  7. — Douglas  Walker,  Q.C.,  and  J.  Herbert 
Williams,  for  the  plaintiff. — The  Divisional  Court  held 
that  ord.  3,  r.  6  (f),  did  not  apply  to  a  case  of  for- 
feiture. Under  section  1  of  1  Geo.  4,  c.  87  (which 
was  re-enacted  in  section  213  of  the  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  and  which 
dealt  with  the  case  of  a  lease  for  a  term  or  number  of 
years  certain  or  from  year  to  year  having  expired  or 
been  determined  either  by  landlord  or  tenant  by  a 

(o.)  Reported  by  W.  F.  Barby,  Esq.,  Barrister-at- 
I^w. 


refipolar  notice  to  quit,  and  the  tenant  refiumg  to 
ddiver  up  possession^,  it  was,  no  doubt,  held  tbat  the 
section  md  not  apply  to  a  term  which  exjnred  bj 
reason  of  a  forfeiture :  Doe  d.  Cundey  v.  SAarpfey,  1^ 
M.  &  W.  558 ;  or  by  reason  of  a  surrender:  Doe  i 
Tindal  v.  Roe,  2  B.  &  Ad.  922 ;  and  those  esses  wen 
followed  under  ord.  3,  r.  6  (f),  in  Bums  v.  Wolford,  28 
SoLiorroES'  JoxnG^fAL,  269,  W.  N.,  1884.  p.  31,  and 
Mansergh  v.  Rim/ell,  28  SOLICITOBS*  JoUBSAL,  211, 
W.  N.,  1884,  p.  34.  But  here  the  term  hu  Dot 
expired  by  forfeiture,  but  has  been  detennined  bjt 
notice  to  quit  The  words  of  ord.  3,  r.  6  (p),  an 
wider  than  the  former  enactments,  and  there  a  bo 
reason  why  the  words  should  not  have  their  ordistfy 
meaning.  Therefore  the  term  has  been  *'  duly  dets- 
mined  by  notice  to  quit "  within  ord.  3,  r.  6  (f),  and 
judgment  can  be  ent^ered  for  the  plaintilf  under  (sd. 
14,  r.  1. 

They  also  referred  to  Doe  d.  Cardigan  v.  5ae,  1 D. 
&  By.  540;  Doe  d.  Carter  v.  Roe,  10  M.  &  W.  670; 
Daubuz  V.  Lavington,  32  W.  R.  772.  13  a  B.  D.  34"; 
Hall  V.  Comfort,  35  W.  B.  48,  18  Q.  B.  D.  11. 

E.  M,  Pollock  (T,  WiUes  Chitty  with  him),  lor  tke 
defendant. — ^The  words  "regular  notice  to  qait"k 
1  Geo.  4,  c.  87,  s.  1,  are  in  effect  the  same  as  "dnlj 
determined  by  notice  to  quit "  in  ord.  3,  r.  6  \n 
The  decisions  upon  the  former  statute  are  applkaiae 
to  the  present  rule,  and  since  1883  a  uniform  ooose 
of  practice  has  been  followed  in  accordance  viti 
those  decisions. 

He  referred  to  Friend  v.  Shaw,  36  W.  R,  236, 20 
Q,  B.  D.  374. 

Douglas  Walker,  Q.C.,  replied. 

Cur.adv.ftii' 

March  8.~Lord  Esheb,  M.R.— I  think  thst  tbii 
appeal  should  be  dismissed.  The  first  statute,  1  Gea 
4,  c.  87,  s.  1,  was  followed  by  section  213  of  thi 
Common  Law  Procedure  Act,  1852,  which  in  its  ton 
was  followed  by  ord.  3,  r.  6  (f).  Though  the  wodi 
are  not  precisely  the  same  in  each,  they  are  all  three 
to  the  same  legal  effect.  Any  dedsiou,  ^bsttim, 
upon  the  earlier  statutes  will  be  applicahle  to  tbe 
present  rule.  The  decision  in  Doe  d.  Cvade^  t. 
Sharpley  upon  1  €^eo.  4,  c  87,  s.  1,  was  to  theefe 
that  the  statute  did  not  apply  to  a  claim  forposaei- 
sion  in  respect  of  a  forfeiture.  WiiethOT  we  ip« 
with  that  and  the  other  decisions  which  were  sted 
to  us  or  not — and  I  do  not  say  that  I  inanywij 
disagree  with  them — it  is  not  necessary  to  lay,  becw* 
we  have  consulted  judges  who  are  fully  cogniiv^ 
with  the  practice  under  ord.  3,  r.  6  (f),  aad  it  vtoa 
that  there  has  been  a  long-established  and  aniiccfi 
practice  at  chambers  founded  upon  those  deosoe^ 
upon  the  Act  1  Geo.  4,  c.  87,  s.  1,  and  it  isimpc*- 
sible  for  us  now  to  interfere  with  it  The  «*ft 
therefore,  does  not  come  within  ord.  3,  f*  ^l^)*  "r 
judgment  cannot  be  signed  for  possession  muff  cfi 
14,  r.  1. 

LoFBS,  L. J. — I  am  of  the  same  opinion,  ^^'•jj^ 
for  mysdf,  I  think  that  the  jurisdiction  raider  octw 
14  ought  to  be  administered  very  carefully-  I^ " 
important  to  observe  that  up  to  1883  there  wi* 
means  of  obtainine  summary  judgment  m  x^ 
by  a  landlord  for  Sie  recovery  of  land.  The  m^ 
F  in  ord.  3,  r.  6,  was  first  inserted  in  the  Bu» 
of  1883.  It  is  also  important  to  obserre  thai  tt^ 
words  of  clause  F  are  practically  the  ■»°^^^ 
words  in  section  1  of  1  Geo.  4.  c  ^  J^ 
section  213  of  the  Common  Law  Prooedoie  A* 
1852.  Therefore  the  decisions  upon  ^^^^  ^ 
become  very  important.  Having  regard  *J_^ 
decisions,  and  to  the  long-established  praoti«w«*'* 
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upon  them,  I  think  that  this  procedure  only  applies 
to  cases  where  the  term  has  expired  by  effluxion  of 
time,  or  has  been  determined  by  an  ordinary  notice  to 
quit,  which  may  be  given  either  bv  luidlord  or 
tenant  That  confines  ord.  3,  r.  6  (f),  to  an  unde- 
fended case  where  the  tenant  is  holding  oyer.  That 
was  the  old  law  under  the  former  statutes.  In  Doe  d. 
Cwndty  ▼.  SharpUy  it  was  held  that  the  Act  1  Qeo,  4, 
c  87,  s.  1,  did  not  apply  to  a  claim  for  possession 
upon  a  forfeiture.  That  is  really  the  present  case,  as 
the  determination  of  the  term  is  based  upon  a  f  or- 
feitore.  The  procedure  of  order  14,  therefore,  cannot 
be  applied  to  this  case. 

Dayey,  L^J. — If  this  case  had  come  before  us  for 
the  first  time  I  might,  perhaps,  have  f oimd  it  difficult 
to  say  why  the  ^aintiff,  who  brings  himself  within 
the  words  of  the  rule,  should  not  avail  himself  of 
this  procedure.  But  this  question  does  not  come  up 
now  for  the  first  time,  because  there  has  been  a 
se^ed  course  of  practice  under  1  Geo.  4,  c.  87,  s.  1, 
as  to  the  tenant  giving  an  imdertaking  and  bail  as 
regards  the  jud^ent  and  the  costs  of  the  action, 
and  that  practice  has  been  continued  in  chambers 
under  ord.  3,  r.  6  (f).  I  am  aware  of  the  distinction 
sought  to  be  introduced,  Hiat  the  determination  of 
the  term  here  is  not  strictly  a  determination  by  for- 
feiture, but  a  determination  by  a  notice  to  quit, 
which  is  founded  upon  a  forfeiture.  I  think,  how- 
erer,  that  the  arg^ument  is  too  thin,  and  if  it  is  a 
Bocmd  jninciide  that  the  court  will  not  give  a  land- 
lord leave  to  sign  summary  judgment  in  an  action  for 
the  recovery  of  land  upon  a  forfeiture,  we  should  be 
frittering  the  rule  away  if  we  were  to  make  a  distinc- 
tion between  the  case  of  a  forfeiture  and  the  case 
where  tiliere  was  the  intervention  of  a  notice  to  quit 
founded  upon  a  forfeiture. 

Appeal  di9m%$sed. 

Solicitors  for  the  plaintiff,  5.  W,  Johnson  d:  Son, 

Solicitor  for  the  defendant,  J.  E.  Clay. 


B.  Div.    J 

[ay,  and  f 
ki,L.JJ.)) 


Jan.  29. 


From  Q.  B.  Div. 
(lindley,  Ka] 
A  L.  &nith, 
Strottd  v.  Waivdsworth  Board  of  Works,  (a.) 

Metropdis  —  Metropolis  Management  Amendment  Acty 
1890  (63  <fe  64  Vict,  c,  66),  8.  ^-^uriBdidi(m^ Local 
atUhority — Rejoair  of  carriage  road — **  Necessary  works 
of  repair  " — Recovery  of  expenses  apportioned. 

Section  ^  of  the  Metropolis  Management  Amendment 
Act,  1890,  in  effect  provides  thai  the  local  authority  for 
any  parish  or  district  may  execute  **  any  necessary  works 
of  repair  "  upon  any  carriage  road  within  their  district 
which  shaU  haveheenused  for  public  traffic  for  not  less  than 
six  monihs^  and  which  may  not  have  become  repairable  by 
them  ;  cmd  further  prwides  for  the  apportionment  of  the 
expenses  upon,  and  recovery  from,  the  owners  of  adjoin- 
ing houses  and  lands,  as  in  the  case  of  new  streets. 

A  district  board  of  works,  in  pursuance  of  their  powers 
under  the  above  section,  executed  certain  works  of  repair, 
which  they  deemed  necessary,  upon  a  carriage  road  within 
their  district,  and  sought  to  recover  tJie  part  of  the  ex- 
penses  apportioned  upon  the  respondent,  the  owner  of  a 
house  and  lands  abiHting  upon  the  road. 

Held  {affirming  the  decision  of  Charles  and  Wright, 
JJ.,  [1894]  1  Q.  B.  64),  that,  under  the  above  seclim, 
the  decision  as  to  whether  the  works  were  ** necessary*^ 

(a.)  Beported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 


or  not  rested  with  the  local  authority,  and  that  the  magis- 
trate had  no  jurisdiction  to  determine  that  question. 

The  Queen  v.  Marsham,  40  W.  R.  84,  [1892]  1  Q.  B. 
371,  explained. 

Appeal  from  the  decision  of  a  Divisional  Court 
(Charles  and  Wright,  JJ.),  which  is  reported  [1894]  1 
Q.  B.  64. 

On  a  case  stated  by  a  metropolitan  police  magis- 
trate it  was  found  as  follows  :  The  respondents  wero 
the  Board  of  Works  for  the  Wandsworth  District. 
The  appellant  was  the  owner  of  a  house  and  land 
situate  in  and  abutting  upon  Avenue-road,  Wands- 
worth. 

Avenue-road  was  within  the  respondent's  district, 
and  had,  at  the  time  of  the  works  hereinafter  men- 
tioned, been  used  for  moro  than  six  months  for  public  ' 
traffic,  and  had  not  become  repairable  by  them. 

On  the  23rd  of  Maroh,  1893,  a  resolution  was  passed 
by  the  respondents  to  execute  certain  works  of 
repair  upon  the  road,  in  pursuance  of  the  powers 
given  to  them  by  section  3  of  the  Metropolis  Manage- 
ment Amendment  Act,  1890  (63  &  64  Vict.  c.  66), 
and  which  were  deemed  by  them  to  be  necessary. 

The  works  wero  done  by  the  respondents'  surveyor, 
and  by  an  order  subsequently  made  by  them  the  sum 
of  £26  Os.  9d.  was  apportioned  upon  uie  appellant  in 
respect  of  such  worlu. 

On  behalf  of  the  respondents  it  was  contended  that, 
under  section  3  of  the  Metropolis  Management 
Amendment  Act,  1890,  it  was  for  them  to  decide 
whether  any  works  of  repair  wero  necessary;  that 
they  had  decided  that  the  works  in  Avenue-road 
were  necessary;  that  they  had  done  the  work  and 
had  duly  apportioned  the  expense  thereof  upon  the 
owners  of  nouses  and  land  abutting  on  the  r^id,  and 
that  the  appellant  was  liable  to  pay  the  amount  appor- 
tioned on  mm. 

On  behalf  of  the  appellant  it  was  contended  that 
the  question  whether  any  works  of  ropair  wero  neces- 
sary or  not  was  a  question  to  be  decided  bv  the 
magistrate,  and  that  part  of  such  works — ^namely,  on 
that  portion  of  the  road  bounding  his  premises,  and 
in  respect  of  which  the  apportionment  had  becoi  made 
upon  him — was  not,  in  fact,  necessary  to  be  done. 

The  magistrate  was  of  opinion  that  it  was  for  the 
respondents,  and  not  for  him,  to  decide  whether  the 
works  of  repair  wero  necessary  or  not,  and  ordered 
the  appellant  to  pay  the  amoimt  daimed  by  the  re- 
sponaents. 

The  question  submitted  to  the  court  upon  the  case 
was  whether  the  determination  of  the  magistrate  was 
right  in  point  of  law. 

The  Divisional  Court — not  without  some  hesitation, 
and  moro  especially  on  the  part  of  Wright,  J. — ^held 
that  the  respondents,  provided  they  acted  bond  fide, 
had  an  absolute  discrotion  in  the  matter,  and  wero 
the  sole  iudses  of  the  necessity.  They  theroforo 
affirmed  the  decision  of  the  magistrate,  but  gave  leave 
to  appeal. 

Stroud  appealed. 

Jelf,  Q.C.,  and  Mattinson,  for  the  appellant. — ^The 
question  arises  under  section  3  of  uie  Metropolis 
Management  Amendment  Act,  1890(63  &  64  Vict.  c.  66), 
and  the  magistrate  decided  he  had  no  authority  to  de- 
cide whether  the  works  wero  necessary.  The  Metro- 
polis Management  Act,  1862,  Amendment  Act,  1890 
(63  &  64  Vict.  c.  64)  of  the  same  year,  and  passed 
on  the  same  date,  empowers  vestries  and  custriot 
boards  to  pave  footways,  if  they  "  shall  deem  it 
necessary  or  expedient.''  Thero  aro  no  such  words 
in  section  3  of  the  statute  in  question  (63  &  54 
Vict.  c.  66)  so  that  that  section  throws  us  back 
to  the  earlier  Acts,  which  provide  that  after  the 
expense^    have    been    apportioned    they    may   be 
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recovered  by  actions  or  by  sommons  before  a  magis- 
trate :  18  &  19  Vict.  c.  120,  a.  105 ;  25  &  26  Vict, 
c.  102,  8.  77  ;  38  &  39  Vict  c.  55.  The  High  Court 
or  the  magistrate  is  quite  competent  to  decide  whether 
the  condition  under  which  the  local  authority  is 
justified  in  coming  on  to  private  hmd  has  arisen.  In 
The  Queen  v.  Marsham,  40  W.  E.  84,  [1892]  1 Q.  B.  371, 
which  dealt  with  paving  expenses,  the  C!ourt  of 
Appeal  held  that  the  magistrate  was  the  proper  person 
to  determine  as  to  the  necessity  of  the  works.  The 
present  case  is  a  fortiori  a  much  stronger  case  than 
that,  for  there  the  words  in  section  105  of  18  &  19 
Vict.  c.  120  were,  **  If  such  vestry  or  board  deem  it 
necessary  or  expedient,*'  and  yet  the  Ck>urt  of  Appeal 
decided  that  it  was  a  condition  precedent  to  recover- 
ing, to  prove  that  the  expenses  were  paving  expenses. 
The  judgment  in  the  court  below  was  b^ed  almost 
entirely  on  the  question  of  convenience.  [Kay, 
L.J. — ^I  should  have  thought  that  it  was  quite 
prox>er  to  leave  this  question  to  the  local  board,  be- 
cause they  would  not  increase  the  rates  unneces- 
sarily.] This  is  a  charge  upon  a  private  individual, 
and  the  owner  gets  no  notice  before  the  board  do 


the  work.  This  Act  is  absolutely  unique,  and  if 
the  respondents'  contention  is  weU  founded  it  does 
not  give  the  owner  a  single  safeguard  against  injustice. 
Before  the  local  authority  could  do  any  paving  work 
under  18  &  19  Vict.  c.   120,  section  105  they  must 

five  notice  by  section  106.  That  section  is  repealed 
y  25  &  26  Vict.  c.  102,  which  contains,  in  section 
80,  more  elaborate  provisions  against  injustice,  and 
not  only  requires  notice  to  be  given,  but  enables 
two- thirds  of  the  owners  interested  in  the  paving 
to  object  to  the  work  being  done  by  the  locsd 
authority :  Sandgate  District  Local  Board  of  Health 
V.  Keene,  [1892]  1  Q.  B.  831,  40  W.  R.  Dig.  131. 
If  the  appellant  is  at  liberty  to  show  that  works 
are  not  repairs  he  can  show  they  are  not  neces- 
sary repairs,  the  terms  being  identical.  There  is 
no  analogy  between  the  case  of  railway  companies 
and  the  present  case.  [Kay,  L.J.,  referred  to  the 
judgment  of  Stirling,  J.,  in  Lewis  v.  WestoU'Super- 
Mare  Local  Board,  37  W.  R.  121,  40  Ch.  D.  55,  at  p. 
67,  which  was  cited  in  the  court  below.]  Tha,t  was 
merely  a  dictum  of  Stirling,  J.  In  Ex  parte  Whit- 
church, 29  W.  B.  507,  6  a  B.  D.  545,  Stephen, 
J.,  at  p.  508,  says  :  **  It  seems  to  me  that  the  whole 
case  turns  upon  the  meaning  of  such  works  as  may 
be  necessary.  I  cannot  see,  either  in  a  grammatical 
construction  or  taking  the  words  in  connection  with  the 
other  sections  of  the  Act,  that  they  are  equivalent  to 
*  such  works  as  the  local  sanitary  authority  or 
justices  consider  necessary.*'*  These  two  Acts  of 
1890  might  well  have  been  one  Act,  and  yet  in  the 
one  Act  full  discretion  is  given,  while  there  is  no  such 
language  in  the  other  Act.  [Lpa)LEY,  L.  J.— I  think 
the  whole  case  turns  upon  the  inference  to  be  drawn 
from  the  fact  that  the  language  is  substantially  varied. 
Section  3  of  53  &  54  Vict.  c.  66  is  a  section  added  to 
a  ^roup  of  sections  relating  to  paving.  Tou  would 
dnve  us  to  a  conclusion  which  would  be  extremely 
inconvenient.] 

Channell,  Q,C.,  and  J,  C,  Earle,  for  the  respondents. 
—The  Act  becomes  entirely  unworkable  unless 
**  necessary  '*  means  "  necessary  in  the  opinion  of  ike 
local  body'*  which  has  to  act  upon  the  assumed 
necessity.  The  owner  of  the  adjoining  land  had 
chosen  to  dedicate  the  road  to  the  public.  It  is  to  be 
presmned  that  the  local  body  will  act  properly.  If 
it  is  to  be  left  to  the  magistrate  to  decide  after  the 
event  whether  the  work  was  necessary  the  provision 
becomes  absolutely  dangerous  to  the  vestry.  The 
owner  having  chosen  to  dedicate  the  road  to  the 
public,  it  becomes  a  highway  and  a  certaio  layer  vests 


in  the  local  board,  as  in  Coverdale  v.  CharUon^  2i 
W.  B.  257,  4  Q.  B.  D.  104,  and  other  cases.  Urn 
is  a  street  within  the  definition  in  the  Metropolis 
Management  Act,  1855.  The  explanation  of  two  Acti 
in  pari  mcUeria  being  passed  in  the  same  sessioa  tnd 
on  the  same  day  is  that  one  was  introduced  by  s 
private  member  of  Parliament  and  the  o^er  by  ^ 
London  County  Council. 

Mattinson  replied. 

LiNDLEY,  L.  J. — ^This  case  raises  a  question  of  sone 
little  difficulty  and  it  can  be  shortly  stated:  tb« 
question  is  simply  who  is  to  be  the  Judge  of  the 
necessity  of  the  repairs  to  which  I  will  aUodi 
presently. 

The  language  of  the  Act  of  Parliament  which  vt 
have  to  construe  is  to  be  found  in  the  3rd  sectioa  of 
the  Metr^olitan  Management  Amendment  Ai^  189^ 
(53  &  54  Vict.  c.  66),  which  Act  amended  the  Mfltro- 
polis  Mani4^ement  Act,  1855,  and  any  Acts  smoMi- 
mg  the  same.  The  1st  and  2nd  sections  ibow 
the  object  generally  of  the  amending  Act,  &iid 
then  come  uiese  words : — [His  lordship  read  tlw 
first  part  of  section  3,  and  continued:—]  11a 
there  comes  a  proviso  about  railways  which  I  do 
not  think  I  need  refer  to.  Now  the  questbn  is, 
Who  is  to  be  the  judge  of  the  necessity  for  then  vodo 
of  repair  ?  That  is  a  point  which  is  not  free  froo 
difficulty,  but  I  think  the  solution  of  the  difBcnl^i 
to  be  found  in  considering  the  object  of  the  mdm 
and  for  what  reason  it  was  put  in.  It  is  in  sobituM 
an  addition  to  a  group  of  sections  relating  to  tb 
paving  of  streets.  Under  the  earlier  Acts  tibere  vu 
power  to  pave  streets,  but  there  was  no  power  to 
repair  roads  which  had  not  yet  become  repainble  br 
the  local  authority.  Then  this  section  was  pot  m 
to  supplement  that  defect. 

Now  when  we  read  the  legislation  relatzng  to 
paving,  the  language  of  the  earlier  Acts  wfaidt  m 
amended  by  tlus,  viz.,  the  18  &  19  Vict  o.  Ii0.i. 
105  (Metropolis  Management  Act,  1855),  and  tlieS^ 
&  26  Vict.  c.  102,  s.  77,  is  dear  enough,  thst  the 
ludges  of  the  necessity  for  paving  and  so  on,  are  to 
be  the  local  autiiorily.  That  is  said  in  lo  nMSJ 
words. 

Now  in  the  section  which  we  have  under  conada*- 
tion,  it  is  not  said  in  so  many  words  who  are  to  be  tie 
judges  of  that  necessity,  but  if  we  look  at  it  ai  omo* 
a  group  of  sections,  I  cannot  help  thinking  that  tbe 
true  construction  of  this  section  is  that  the  same  ^ 
sons  are  to  be  the  judges  of  the  necessity  for  donf 
these  repairs,  as  those  who  are  to  be  judges  of  tbe 
necessity  for  doinfi^  the  paving  and  other  worb 
referred  to  in  the  rormer  Acts.  I  can  see  no  waaoa 
whatever  for  coming  to  the  conclusion  thstPaiSa- 
ment  intended  that  there  should  be  two  diffrat 
judges  of  similar  necessities,  and  I  should  tbiv  A 
woidd  not  be  unlikely  that  if  Parliament  intendedto 
introduce  such  a  curious  anomaly  or  such  oomplifli^ 
machinery  it  would  have  said  so  in  language  ^o«t 
which  there  could  be  no  misunderstanding.  It  s 
urged  in  opposition  to  this  that  Parliament,  ^ 
changing  its  language,  did  really  mean  to  diangetbe 
judges  of  necessity,  and  referenoe  has  been  made  to' 
the  curious  fact  that  in  the  same  session  another  Act 
theMetropolisManagementAct,  1862,  AmendmeniiA 
1890  (53  &  54  Vict.  c.  54),  was  passed  repealing  vA 
amending  section  78  of  the  Act  of  1862,  and  t**®'?^* 
do  find  express  words  showing  who  is  to  be  the  jwg« 
of  the  necessity.  That  is  true,  but  I  think  the  history 
of  that  is  tolerably  obvious,  quite  M)art  from  aar 
statements  we  have  heard,  and  which  I  do  ^^^^^f* 
much  importance  to.  The  real  history  of  it  a  w»j 
the  53  &  54  Vict.  c.  54  repeals  section  7Sof  theA^« 
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and  re-enacts  it  in  similar  words  with  some 
■Iterations.  As  it  now  apx)ears  it  is  a  repetition  of 
Mction  78  of  the  Act  of  1862,  plus  some  laterations. 
Bat  the  section  which  we  have  now  to  construe  is  an 
entirely  new  section  which  is  intended  to  be  worked 
into  the  previous  sections,  and  I  cannot  draw  the 
infersDce  that  expressio  unius  est  exdusio  aUerius. 

Now,  it  is  said  that  this  view  is  contrary  to  the 
decision  of  this  court  in  The  Queen  v.  MarsJiamy  which 
nlatefl  to  paving  expenses.  I  do  not  so  consider  it. 
On  the  contrary,  I  think  it  is  quite  consistent  with 
that  case.  What  that  case  decided  was  this,  that  in 
order  to  recover  the  expenses  of  repairs  the  local 
authority  must  prove  that  there  were  repairs,  and  that 
the  money  was  expended  in  those  repairs.  But  the 
oonrt  in  deciding  that,  expressly  stated  that  the  local 
authority  is  to  be  the  judf^  of  that. 

It  is  quite  consistent  with  the  exerdse  of  that  dis- 
cretion that  there  should  be  thrown  upon  tiie  local 
sathority  here  the  burden  of  proving  that  these  repairs 
▼ere  necessary.  The  question  still  remains,  in  wnose 
judgment,  and  my  answer  is,  in  their  judgment ;  and 
they  must  also  prove  that  the  money  has  been  ex- 
pended in  such  repairs. 

I  think  that  this  reasoning  not  only  shows  that 
this  case  is  not  concluded  by  Sie  case  of  The  Queen  v. 
Marsham,  but  that  it  gives  the  true  solution  of  the 
difficulty.  Otherwise  we  should  have  to  put  upon 
this  Act  of  Parliament  a  construction  which,  I  thmk, 
would  lead  to  the  wildest  confusion,  and  I  do  not 
think  we  ought  to  do  that.  I  think,  therefore,  this 
appeal  must  be  dismissed. 

Kay,  L.J. — I  have  come  to  the  same  conclusion. 
I  think  the  qnestion  in  this  case  is  one  of  considerable 
difficulty.  This  appeal  seems  to  me  .to  be  an  attempt 
to  oarry  the  decision  in  The  Queen  v.  MarsTiam  very 
much  beyond  what  that  decision  intended  to  lay 
down,  and  beyond  what  the  learned  judges  in  that 
csM  themsqJlTes  expressed  was  the  limit  of  their 
dedsion.  In  that  case  the  section  to  be  construed, 
was  section  105  of  18  &  19  Vict.  c.  120  (Metro- 
polis Management  Act,  1885),  which  is  as  follows : 
*'In  case  ttie  owners  of  the  houses  forming  the 
greater  part  of  any  new  street  laid  out  or  made, 
or  hereaiter  to  be  laid  out  or  made,  which  is  not 
paved  to  the  satisfaction  of  the  vestry  or  district 
board  of  the  parish  or  district  in  which  such  street  is 
Btnate,  be  desirous  of  having  the  same  paved, 
•  .  .  or  if  such  vestry  or  board  deem  it  necessary 
or  expedient  that  the  same  should  be  so  paved,  then, 
and  in  either  of  such  cases,  such  vestry  or  board  shall 
well  and  sufficiently  pave  the  same.''  And  then  by 
the  subsequent  Act  (Metropolis  Management  Act,  1862, 
25  &  26  vict.  c.  102,  s.  77)  the  expenses  so  incurred  by 
the  vestiy  or  board  are  to  be  apportioned  among  the 
owners  of  the  adjoining  houses,  and  they  are  to  be  com- 
peOed  to  pay  their  proportionate  part.  In  that  case 
there  was  an  application  to  the  magistrate  for  a  man- 
damua  to  comx)el  one  of  such  adjoining  owners  to  pay 
his  apportioned  part,  and  what  Lord  Halsbury,  then 
lord  Chancellor,  said  in  {riving  judgment  is  this :  ' '  It  is 
dear  that  it  is  part  of  the  duty  of  a  TOard  of  works  seek- 
ing to  recover  these  payments  from  adjacent  owners  to 
Mtabb'sh  two  things ;  first,  that  the  subject-matter  in 
nspect  of  which  the  mone^  is  claimed  is  a  subject- 
maiter  within  the  jurisdiction,  or,  in  plain  terms, 
that  it  is  paving  in  respect  of  which  they  are  seeking 
to  recover;  secondly,  that  the  expenses  have  been 
sctnslly  incurred."  And  he  goes  on  later  in  his 
judgment  to  say :  "  The  board  were,  in  my  opinion, 
homid  to  show  that  these  expenses  were  paving 
sxpenses  incurred  within  the  statute,  though  U  they 
had  oQce  proved  that  fact  I  do  not  in  any  way  say 
that  the  magistrate  had  jaasdiotion  to  inquire  into 


the  propriety  or  extravagance  of  the  expenditure; 
that  might  be  to  embark  upon  an  idle  inquiry." 

Therefore  I  think  what  that  case  has  decided  is 
that  in  order  to  recover  the  apportioned  part  from  any 
of  the  adjoining  householders  it  is  necessary  to 
show  that  the  paving  was  done  and,  of  course, 
also  necessary  to  show  that  the  expenses  the  share 
of  which  it  was  sought  to  recover  were  expenses  for 
paving,  but  it  was  not  necessary  to  go  further,  and 
show  that  the  expense  for  paving  was  pi^por  and  not 
extravagant,  or  anvthing  of  that  kind.  That  meant 
that  the  local  board  that  did  the  paving  were  the  body 
to  ]]udge,  and  had  complete  dis<^etion  vested  in  them 
to  judge,  what  it  was  proper  to  do  in  making  that 
pavement.  Now  there  are  no  words  in  that  Act 
^ving  them  a  discsretion  in  terms,  but  the  learned 
judges  seem  to  have  inferred  that  it  was  the 
intention  of  the  Legislature  to  vest  a  certain  amount 
ot  jud^ent  or  discretion  in  them  to  the  extent  of 
determining  what  were  proper  paving  expenses,  what 
was  proper  to  be  done,  and  that  discretion  was  left  in 
the  local  board  who  had  to  do  that  work. 

Now,  apx>lying  that  to  this  particular  Act  of 
Parliament  (53  &  54  Vict.  c.  66,  s.  3),  here  we 
have  words  which  are  somewhat  di£E<erent.  The 
words  are  **any  vestry  or  district  board  may  from 
time  to  time  execute  any  necessary  works  of  re^ 
pair  upon  any  or  any  part  of  any  carriage  road 
within  their  parish  or  district  which  shall  have  been 
used  for  not  less  than  six  months  for  public  traffic," 
and  so  on.  I  quite  agree  that  Tlie  Queen  v.  Marsham 
decided  that  when  these  expenses  have  been 
apportioned  after  the  work  had  been  done  by  the 
locied  board,  and  the  local  board  seek  to  recover  the 
apportioned  part,  they  would  be  bound  to  show 
that  the  repairs  had  been  done  and  that  certain 
moneys  had  been  expended  in  those  repairs;  but 
having  shown  that,  it  seems  to  me  that  the  decision  in 
The  Queen  v.  Marsham  is  satisfied.  The  case  of  The 
Queen  v.  Marsham  does  not  go  on  to  decide,  and  it  is 
not  a  necessary  corollarv  from  that  case  to  hold  that 
the  word  **  necessary  "  m  this  Act,  which  I  have  just 
referred  to,  is  also  a  matter  which  is  to  be  brought 
for  the  decision  of  the  magistrate  who  is  asked  to 
enforce  payment  of  the  apportioned  part. 

Then  there  remains  the  question.  What  did  the 
Legislature  mean  by  the  word  '*  necessary  "  ?  It 
must  be  necessary  in  the  jud^ent  of  someone.  Was 
it  or  was  it  not  necessary  in  the  judgment  of  the 
board  who  did  the  work  ?  Primd  facie  one  would 
think  that  a  public  body  like  a  local  board,  who  have 
authority  vested  in  them  to  repair  highways  which 
they  have  not  yet  determined  to  pave,  must  have  some 
discretion  vested  in  them. 

The  case  of  The  Queen  v.  Marsham  again  shows  that 
the  judges  in  that  case  considered  that  a  certain 
amoimt  of  discretion  was  to  be  vested  in  the  board, 
and  I  think  it  is  fair  to  say  that  this  word  **  neces- 
sary," though  it  is  used  in  this  Act  of  Parliament,  and 
without  the  addition  of  the  words  *'  which  they  shall 
think  necessary  "  or  '*  which  shall  appear  to  be  neces- 
sary," may  yet  be  fairly  construed  to  mean,  necessary 
in  the  opimon  of  the  local  board,  who  are  to  take 
upon  themselves  to  do  the  work,  pay  for  it  in  the  first 
instance,  and  then  apportion  the  expenses  amongst 
the  householders  and  recover  the  amount  from  them. 
I  agree  with  what  Lindley,  L.  J.,  has  said,  that  this 
is  really  an  addition  to  the  legislation,  which  enables 
the  local  board  at  their  own  discretion  to  pave  a  street 
of  this  kind,  and  that  this  is  a  sort  of  preparatory 
work  which  they  are  enabled  to  do  before  they  take 
the  street  completely  over.  It  would  be  a  very 
strange  thing  mdeed  if  we  were  to  construe  this 
enactnient  as  having  this  peculiar  effect,  that  the 
extent  of  the  paving  when  they  do  pave  b  to  be  en- 
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tirely  within  the  discretion  of  the  local  board,  but 
that  what  are  *'  necessary  "  repairs  before  the  paving 
is  a  matter  which  would  not  be  within  their  discre- 
tion. That  would  make  the  Acts  of  Parliament 
strangely  contradictory  and  anomalous,  and  notwith- 
standing the  criticism  which  has  been  very  fairly 
and  properly  made  and  passed  on  this  Act  of  Parlia- 
ment by  comparing  it  with  other  enactments  in  which 
express  discretion  is  given,  I  cannot  bring  myself  to 
thmk  that  the  learned  judges  in  the  court  below 
were  wrong  in  saying  that  such  a  judgment  as  is 
involved  in  the  word  **  necessary  '*  is  a  judgpnent 
confined  to  the  local  board  that  is  to  do  the  repairs, 
and  is  not  to  be  exercised  by  the  magistrate  a  long 
time  after  the  work  was  done,  when  the  proof  that 
it  was  necessary  might  be  more  or  lesb  difficult  to 
come  at.  Certainly  a  very  expensive  and  trouble- 
some litigation  might  be  itdsed  by  a  particular  house- 
holder who  was  called  upon  to  pay  a  share  of  the 
expenses  of  the  repairs,  saying,  **  They  were  not 
necessary."  I  think  that  would  be  a  most  incon- 
venient construction  of  this  Act  of  Parliament,  and 
one  which  is  not,  to  my  mind,  sanctioned  by  the  case 
of  The  Queen  v.  Mcbraham. 

A.  L.  Smith,  L.  J. — I  also  thiok  this  appeal  must  be 
dismissed.  The  question  that  this  court  has  to  decide 
is.  What  is  the  true  meaning  of  section  3  of  the  Act  of 
1890  (53  &  54  Vict.  c.  66]  P  It  runs  as  follows  :— 
**  Any  vestry  or  district  board  may  from  time  to  time 
execute  any  necessary  works  of  repair  upon  any  or 
any  part  of  any  carriage  road.'*  Does  that  mean  that 
a  district  board  may  from  time  to  time  execute  any 
works  of  repair  which  the  local  board  deem  necessary, 
or  does  it  mean  that  they  may  from  time  to  time 
execute  any  works  of  repair  winch  a  magistrate  may 
thereafter  deem  to  be  necessary  P  These  are  the  two 
questions  which  the  respective  parties  have  put  before 
us. 

Now,  two  arguments  have  been  addressed — and 
very  properly — to  us,  one  by  Mr.  Mattinson,  as  to 
the  injustice  of  holding  that  the  section  means  any 
works  of  repair  which  the  local  board  deem  necessary, 
because  the  owner  of  a  house  or  land  abutting  on  the 
road  has  no  opportunity  of  discussing  or  of  showiog 
that  the  works  were  not  necessary  which  were  either 
contemplated  or  were  being  carried  out.  On  the 
other  side  the  argument  has  been  put  forward  ab  con- 
venienti  which  was  referred  to  by  Charles,  J.,  in  his 
judgment. 

Both  of  these  arguments  are  worthy  of  considera- 
tion. Certainly  the  argument  ab  convenienti  has  not 
been  answered ;  but  I  wish  to  say  a  word  about  the 
other  argument,  as  to  the  injustice  to  a  householder 
who  has  a  house  or  land  abutting  or  opening  on  the 
road.  If  ever  this  road  gets  into  the  category  of  a 
street  there  cannot  be  a  doubt  that  the  i)aving  can  be 
done  if  the  vestry  think  it  necessary  and  the  land- 
owner does  not.  That  is  perfectly  clear ;  there  is  no 
doubt  about  it.  It  is  in  the  very  words  of  the  Act 
of  1855,  and  there  is  no  controversy  about  it.  That 
can  be  done  without  consent. 

Now  I  come  to  the  other  Act,  which  was  passed  in 
the  year  1890  (53  &  54  Vict.  c.  54),  as  to  the  foot- 
way. It  is  quite  clear  that  under  that  Act  a  foot- 
way running  along  land  can  be  flagged  by  a  local 
board  without  the  consent  of  the  landowner  or  his 
haviog  anything  to  say  in  the  matter.  Then  I  come 
to  the  question  of  the  carriage-way.  Under  the  Act 
of  1890,  which  is  now  before  is  (53  &  54  Vict.  c.  66), 
the  local  board  have  power  to  repair,  and  I  cannot 
see  any  hardship  in  that.  If  flagging  can  be  done 
without  consent,  why  should  not  the  other  be  done 
by  them  without  consent  P 

Now  I  want  to  make  another  remark  about  section 


3  of  this  last-mentioned  Act.  It  will  be  found  that 
at  the  end  of  the  first  part  of  section  3  it  is  expressly 
provided  that  the  local  boards  in  repauing  any  road, 
shall  not  derogate  from  the  rights  which  tiiey  possess 
of  apportioning  and  recovering  the  costs  of  psTing 
such  road  if  it  becomes  necessary  to  pave  it  as  a  new 
street.  And  a  further  ^rtion  of  that  section  sajs 
that  the  expense  of  repairing  the  road  shall  be  re- 
covered in  the  same  way  as  if  it  had  been  paioL 
Taking  all  these  circumstances  into  consideratioD,  I 
ask  m^elf ,  How  is  this  section  to  be  read  P  It  seems 
to  me  it  must  be  read  ^ri  passu  witii  the  other  sec- 
tions, as  to  paving  of  streets,  which  I  have  akeady 
touched  upon,  that  any  vestry  or  district  board  naj 
from  time  to  time  execute  any  works  of  repair  which 
they  may  deem  necessary. 

Then  I  come  to  the  case  of  The  Queen  v.  Manhm. 
I  think  that  case  does  not  touch  this  point  It 
decides  that  where  paving  was  done  by  the  local 
authority,  when  they  come  to  get  the  apportionment 
out  of  the  frontagers,  they  must  prove  that  the  pafing 
de  facto  has  been  done,  that  the  money  has  been 
expended  on  that  paving,  and  that  the  ^portioc- 
ment  of  expenses  so  incurred  is  proper.  Now,  u 
this  case  it  has  been  proved  that  the  repairs  which 
the  local  authority  deemed  necessary  have  been  d(ffle, 
and  that  the  apportioned  money  has  been  spent  i^ 
these  repairs.  Under  these  droumstances,  my  liev 
ifl  that  the  apportionment  is  recoverable. 

On  these  grounds,  therefore,  I  think  the  appeil 
must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Rexworthy  Jt  Stroud. 

Solicitors  for  the  respondents,  W.  W.  Yown^  k  So*. 


Jan.  17.20. 


From  Chan.  Div. 
(Lindley,  Eay,  and  ' 
A.  L.  Smith,  L.JJ.)  \ 
In  re  PoNSFOBD  AND  Nbwpobt  School  Boiu>*6 
Contract,  (a.) 

Burial  ground — Disused  burial  ground — **  Sd  apart /^ 
interments** — Vendor  and  purchaser  —  ConM  M 
sale  of  portion  in  which  no  interments  had  taktn  p&of 
— Unwilling  purchaser — Objection  thai  no  Mdin^ 
could  be  erected  thereon — Open  SpoKXS  (ifrfwpefe) 
Act,  1881  (44  &  45  Vict,  c,  34),  s.  l^-Disused  Bmsi 
Grounds  Act,  1884  (47  &  48  Vid,  c.  72),  «.  2,  J- 
Open  Spaces  Act,  1887  (50  &  51  Vict,  c.  32),  w.  2,  i 
Schedule, 

Having  regard  to  the  conjoint  operation  ofsecUoA  1  rf 
the  Metropolitan  Open  Spaces  Act,  1881,  «c<u«  2  qJ 
the  Disused  Burial  Grounds  Act,  1884,  and  sedismi 
and  4  {with  schedule)  of  the  Open  Spaces  Ad,  188T,  e 
disused  burial  ground  now  means  ^*any  ground,  whtlkr 
coiuecrated  or  not,  which  has  been  at  any  Ume  sA  ap^ 
for  the  purposes  of  interment,  whetfier  intervnents  hatx  v 
have  not  taken  place  therein,  and  whether  it  hu^ 
wholly  or  partially  dosed  under  any  statute  or  Or^  '^ 
Councils  or  has  become  otherwise  disused,** 
Decision  o/ North,  J.,  ante,  p,  154,  affirmed. 

Appeal  by  the  vendor  from  the  decision  of  Noftiii  J- 
reported  ante,  p.  154. 

A  summons  under  the  Vendor  and  Parchasar  ^ 
1874,  had  been  issued  by  the  Newport  School  Boan 
as  purchasers  under  a  contract  for  sale,  for  tie 
determination  of  the  question  whether  the  piece » 

(a.)  Beported  by  M.  J.  Blaxb,  Esq.,  Banirter^t- 
Law. 
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land  agreed  to  be  purchased  by  the  school  board  was 
adisiued  burial  {ground  within  the  meaning  of  the 
Disused  Borial  Qronnds  Act,  1884,  and  the  Open 
Spaces  Acts,  1881  and  1887. 

In  1842  a  piece  of  land  oomprising  about  four 
acres  was  conreyed  to  trustees  for  a  company  known 
as  the  Newport  Cemetery  Co.  The  object  and  powers 
of  the  company,  as  declared  by  its  deed  of  settle- 
ment, was  to  maintain  and  use  the  property  for  the 
purposes  of  a  cemetery,  but  the  company  was  thereby 
empowered  to  sell,  either  together  or  in  parts,  any 
lands,  or  to  remove  any  houses,  chapels,  or  other 
bmldmffs  of  or  belonging  to  the  company  which 
should  for  the  time  being  appear  inapplicable  to  the 
pmpoees  of  the  company,  ana  to  execute  all  acts  and 
deeds  as  should  be  necessary  for  effecting  such  sale. 
The  piece  of  land  so  conveyed  to  the  trustees  of  the 
Cemetery  Co.  was  afterwards  enclosed  for  the  purposes 
of  a  cemetery  and  laid  out  with  roadB  and  footpaths, 
and  it  became  known  as  the  "  Old  Cemetery,"  but 
it  was  never  consecrated. 

In  1878,  by  an  Order  in  Council,  burials  were 
ordered  to  be  discontinued  in  the  **  Old  Cemetery." 
In  1885  a  wall  was  built  separating  about  two  acres 
of  the  *•  Old  Cemetery,"  in  which  portion  no  inter- 
ments had  erer  taken  place,  from  the  rest  of  the 
*'01d  Cemetery,"  in  which  interments  had  taken 
place.  The  two  acres  so  separated  were  conveyed  by 
the  company  to  trustees  for  sale,  and  were  coloured 
green  on  the  plan  which  was  put  in  evidence,  whilst 
that  portion  of  the  "  Old  Cemetery  "  which  had  been 
used  for  interments  was  on  the  same  plan  coloured  blue. 
By  another  Order  in  Council,  passed  in  1890,  burials 
were  ordered  to  be  discontinued  in  the  "  Old  Ceme- 
tery" with  the  exception  of  the  portion  coloured 
greoi  on  the  plan.  In  1891  the  trustees  sold  the 
portion  coloured  green  to  Ponsford,  the  present 
vendor,  who  in  1892  contracted  to  sell  it  in  fee  simple 
free  from  incumbrances  to  the  Newport  School  Board. 
The  purchasers,  on  investigation  of  tiie  vendor's  title, 
took  the  obiection  that  ike  two  acres  of  the  *'  Old 
Cemetery  *'  (the  part  coloured  green)  contracted  to  be 
sold  to  them,  was  a  disused  burial  ground  within  the 
meaning  of  the  Disused  Burial  Grounds  Act,  1884, 
and  the  Open  Spaces  Acts,  1881  and  1887,  and  could 
not,  therefore,  be  used  by  the  purchasers  for  building 
purposes. 

Tlie  Disused  Burial  Grounds  Act.  1884,  s.  2,  enacts 
that  **in  this  Act  a  'disused  bunal  ground'  shall 
mean  a  burial  ground  in  respect  of  whidi  an  Order  in 
Council  has  been  made  for  the  discontinuance  of 
burials  therein  "  ;^  and  by  section  3  provides  that  •*  it 
ihall  not  be  lawful  to  erect  any  bmldings  upon  any 
lisused  burial  ground."  The  Open  Spaces  (Metro- 
polis) Act,  1881,  s.  1,  enacts  that  "the  term  'burial 
^und '  shall  include  any  gpx>und,  whether  conse- 
Tated  or  not,  which  has  been  at  any  time  set  apart 
For  the  purposes  of  interment,  and  in  which  inter- 
nents  have  taken  place  since  the  year  1800."  Ilie 
>pen  Spaces  Act,  1887,  l^  section  2,  sub-section  (1), 
^peals  the  Open  Spaces  (Metropolis)  Act,  1881,  "to 
he  extent  mentioned  in  the  schedule  to  this  Act "  : 
ind  by  the  schedule  the  following  words  occurring  in 
he  definition  of  a  burial  ground  in  section  1  of  the 
id  of  1881— viz.,  "and  in  which  interments  have 
aken  place  since  the  year  1800,"  are  thereby  re- 
tealed ;  and  by  section  4  of  the  Open  Spaces  Act, 
887,  it  is  enacted  that  "in  the  Disused  Burial 
iTounds  Act,  1884,  and  in  this  Act,  the  expression 
burial  ground '  shall  have  the  same  meaning  as  in 
he  Open  Spaces  (Metropolis)  Act,  1881,  as  amended 
J  this  Act,  and  the  expression  'disused  burial 
round '  shall  mean  any  burial  ground  which  is  no 
mirer  used  for  interments,  whether  or  not  such  around 
hail  have  been  partially  or  wholly  closed  for  burials 


under  the  provisions  of  any  statute  or  Order  in 
CounciL" 

North,  J.,  held  that  the  portion  in  question  of  the 
"  Old  Cemetery "  (the  part  coloured  green)  was  a 
disused  burial  ground  within  the  meaning  of  the 
Acts,  and  could  not,  therefore,  be  used  by  the  pur- 
chaser for  building  purposes;  and  he  accordingly 
held  that  the  purdiaser's  objection  was  a  valid  one 
(see  anUt  p.  154). 

The  vendor  appealed. 

Bailhadie,  for  the  appellant. — The  Order  in  Council 
of  1890  abrogated  the  Order  in  Council  of  1878  so  far  as 
it  applied  to  the  two  acres  coloured  green  on  the  plan ; 
these  two  acres  have  never  been  used  for  intermente 
by  the  cemetery  company,  and  there  never  has  been, 
so  far  as  these  two  acres  are  concerned,  any  setting 
apart  or  appropriating  thereof  for  the  purposes  of 
burial.  A  "  setting  a]^rt "  for  the  purposes  of  burial 
means  an  exclusive  and  irrevocable  setting  apart: 
Foater  v.  Dodd,  L.  R.  1  a  B.  475,  Ibid  3  a  B.  67. 
In  the  present  case  the  cemetery  company  by  their 
deed  of  settiement  were  empowered  to  seU  any  part 
of  the  lands  comprising  the  Old  Cemetery,  and  that 
shows  that  there  was  no  exclusive  setting  apart  of 
the  lands  for  the  ptu-poses  of  burials. 

E.  Ford,  for  the  purchaser. — ^There  is  no  authority 
for  the  proposition  that  to  constitute  a  "burial 
ground  "  there  must  be  an  exclusive  and  irrevocable 
setting  apart.  The  whole  piece  of  land  known  as  the 
"  Old  C^etery  "  is  a  burifd  ground  within  the  mean- 
ing of  the  Acts.  Although  the  purchaser  might  get 
a  good  titie  to  the  fee  from  the  vendor,  yet  the  pur-> 
clutser,  if  he  builds  on  the  land,  would  be  liable  to 
have  an  information  laid  against  him  by  the  Attorney- 
General,  and  therefore  the  purchaser  is  unvrilling  to 
complete,  and  ought  not  to  be  compelled  to  do  so. 

Bailhache  replied. 

LiNDLBY,  L.J.— The  true  construction  of  these 
Acts  of  Parliament  is  not  very  easy,  but  still  I  have 
no  doubt  that  in  an  action  for  specific  performance  the 
purchaser  ought  not  to  be  compelled  to  take  a  title 
which  would  expose  him  to  the  nsk  of  an  indictment 
or  an  information  by  the  Attorney-General,  for  build- 
ingon  the  land  purchased. 

The  first  point  is,  whether  in  construing  the  Acts 
we  are  to  take  this  cemetery,  i.e.,  the  whole  of  the 
land  known  as  the  Old  Cemetery,  as  a  whole,  and  see 
whether  it  has  been  set  apart  as  a  cemetery  for  inter- 
ments, or  whether  we  should  regard  it  as  sub-divided 
into  bits,  and  see  whether  each  bit  has  been  so  set 
apart.  In  mv  opinion  we  ought  to  look  at  the  ceme- 
tery as  a  whole,  and  not  in  bits,  and  looking  at  it  as 
a  whole  it  appears  to  me  that  it  has,  in  fact,  been  set 
apart  for  the  purposes  of  burial.  I  think  this  is  so, 
notwithstanding  the  clause  in  the  deed  of  settlement, 
providing  that  the  trustees  may  sell  or  let  any  part 
of  the  land. 

The    Disused    Burial    Grounds    Act,    1884,    says 

i section  3)  that  "  it  shall  not  be  lawful  to  erect  any 
>uilding  upon  any  disused  burial  around."  What  is 
meant  by  a  "  disused  burial  ground  "  P  For  that  we 
must  look  at  the  Acts  of  1881  and  1887.  Section  1  of 
the  Metropolitan  Open  Spaces  Act,  1881,  enacte  that 
"  the  term  ' burial  ground'  shall  include  any  ground, 
whether  consecrated  or  not,  which  has  been  at  any 
time  set  apart  for  the  purposes  of  interment "  ;  and 
then  follow  some  woros  which  have  been  repealed. 
Section  4  of  the  Open  Spaces  Act,  1887,  enacts  that 
"in  the  Disused  Burial  Grounds  Act,  1884,  and  in 
this  Act,  the  expression  '  burial  ground '  shall  have 
the  same  meamng  as  in  the  Metropolitan  Open 
Spaces  Act,  1881,  as  amended  by  this  Act."  Those 
last  words  refer  to  the  schedule  of  the  Act  of  1887, 
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whioh  strikes  out  from  section  1  of  the  Metropolitan 
Open  Spaces  Act,  1881,  the  words  "and  in  which 
interments  have  taken  place  since  the  year  1800 " ; 
then  section  4  of  the  Act  of  1887  goes  on,  '*  and  the 
expression  *  disused  burial  ground '  shall  mean  any 
burial  ground  which  is  no  longer  used  for  interments, 
whether  or  not  such  ground  shall  have  been  partially 
or  wholly  closed  for  burials  imder  the  provisions  of 
any  statute  or  Order  in  Council." 

Now,  putting  these  enactments  together  and 
applying  them  to  this  case  and  looking  to  the  Old 
Cemetery  as  a  whole,  it  appears  to  me  that  it  cannot 
be  built  on  at  all. 

In  my  opinion,  therefore,  the  purchaser  is  right  in 
his  objection,  and  this  appeal  must  be  dismissed. 

Kay,  L.  J. — I  am  of  the  same  opinion.  The  whole 
of  this  ground  was  first  bought  by  the  cemetery 
company  for  the  purpose  of  providing  a  place  for 
interment  of  the  dead.  They  surrounded  it  by  a 
wall,  made  roads  and  paths  through  it  and  built  a 
chapel ;  and  they  did  in  fact  bury  in  the  ground,  to  a 
very  considerable  extent,  first  using  one  side  of  it  and 
then  a  strip  on  a  portion  of  the  other  side.  A  portion 
of  the  ground  which  had  not  been  used  for  interments 
has  now  been  divided  from  the  rest  of  the  cemetery 
by  a  wall,  and  was  sold  to  Ponsford  in  1891,  and  the 
question  is  whether  any  building  can  be  erected  on 
uiat  unused  portion. 

With  reg^trd  to  that,  the  Disused  Burial  Qrounds 
Act,  1884,  is  said  to  apply.  Section  3  of  that  Act 
enacts  that  '*it  shall  not  be  lawful  to  erect  any 
building  upon  any  disused  burial  ground."  The 
expression  is  *'  any  disused  burial  ground  "  ;  and  the 
Act  contains  a  definition  of  a  "disused  burial 
ground  "  :  it  says  (section  2),  *'  In  this  Act  a  '  disused 
burial  ground '  shall  mean  a  burial  ground  in  respect 
of  which  an  Order  in  Council  has  been  made  for  the 
discontinuance  of  burials  therein." 

Now  I  pause  there.  Suppose  that  had  been  the 
condition  of  the  statute  law  on  this  subject  at  the 
present  time,  and  that  an  Order  in  Counm  had  been 
made  forbidding  any  further  burials  in  this  cemetery ; 
then,  of  course,  the  whole  ground,  including  the  part 
not  used,  would  have  been  within  the  very  words  of 
that  Act,  a  **  disused  burial  ground."  Bui  before 
Ponsford  bought  from  the  cemetery  company  this 
unused  portion,  the  Act  of  1887  had  been  passed,  and 
that  Act  alters  the  definition  of  a  '*  disused  burial 
ground  "  given  in  the  Act  of  1884,  and  a  "  disused 
burial  ground"  now  means  what  the  Act  of  1887 
says.  The  Act  of  1887  first  of  all  alters  the  meaning 
of  the  expression  ** burial  ground"  (not  ''disused 
burial  ground  ")  as  used  in  section  1  of  the  Act  of 
1881 — which  was,  **  any  ground,  whether  consecrated 
or  not,  which  has  been  at  any  time  set  apart  for  the 
purposes  of  interments  and  in  which  interments  have 
taken  place  since  the  year  1800  " — by  enacting  (sec- 
tion 2)  that  the  Act  of  1881  "is  hereby  repealed  to 
the  extent  mentioned  in  the  schedule  to  this  Act," 
and  in  the  schedule  under  the  head  "  Portions  of  the 
Metropolitan  Open  Spaces  Act,  1881,  repealed,"  are 
**  the  following  words  occurring  in  the  definition  of  a 
burial  ground — viz.,  'and  in  which  interments  have 
taken  place  since  the  year  1800.' "  So  that  now  you 
must  read  the  term  "  burial  ground  "  as  meaning 
"  any  ground,  whether  consecrated  or  not,  which  has 
been  at  any  time  set  apart  for  the  purposes  of  inter- 
ment." Plainly,  that  means  any  groimd  which  has 
been  at  any  time  set  apart  for  the  purposes  of  inter- 
ment, whether  any  interment  has  taken  place  in  it  or 
not;  because  the  words  of  the  Act  of  1881  "and  in 
which  interments  have  taken  place  since  the  year 
1800"  are  expressly  repealed.  Therefore  the  term 
"  burial  ground  "  now  includes  any  ground  set  apart 


for  interments,  and  in  which  interments  have  net 
taken  place. 

Then  section  4  of  the  Act  of  1887  says  that  "in 
the  Disused  Burial  Qrounds  Act,  1884,  and  in  tiu8 
Act  the  expression  '  burial  ground '  shall  have  the 
same  meaning  as  in  the  Metropolitan  Open  Spices 
Act,  1881,  as  amended  by  this  Act" — i.e.,  it  shaU 
mean  any  ground  which  has  been  at  any  time  set 
apart  for  the  purposes  of  interment,  whether  inter- 
ments have  taken  place  in  it  or  not.  Aooordingly 
the  next  part  of  tne  section  should  be  read  thos: 
"And  the  expression  'disused  burial  ground*  Bb«Il 
mean  any  burial  ground" — that  is,  induding  any 
burial  ground  in  which  no  interments  have  takei 
place — "  which  is  not  used  for  interments,  whether  or 
not  such  ground  shall  have  been  partially  or  whollj 
closed  for  burials  under  the  provisions  of  any  statute 
or  Order  in  Cormcil." 

Now,  one  sees  the  alterations  in  the  law.  In  1SS4 
a  "disused  burial  ground"  only  meant  a  bonil 
ground  in  respect  of  which  an  Order  in  Coundl  htd 
been  made  for  the  discontinuance  of  burials  therdn. 

At  the  present  time  it  means  a  piece  of  ground  s^ 
apart  for  mtermente  in  which  interments  have  or  bs?e 
not  taken  place,  whether  it  has  been  p^tially  or 
wholly  dosed  under  any  statute  or  Order  in  CoonoL 
or  has  become  otherwise  disused. 

Now  we  have  to  apply  this  state  of  the  law  to  tbk 
particular  piece  of  ground.  This  particular  pieoe  of 
ground  (coloured  green  on  the  man)  was,  m  1878, 
dosed  by  an  Order  in  Council,  and  burying  in  it  was 
by  tiiat  order  prohibited.  Then,  afterwords,  another 
Order  in  Council  was  made  removing  that  prohibi- 
tion. But  no  burials  have  ever  taken  place  in  it,  and 
therefore  it  cannot  be  denied  that  it  is,  in  fact,  & 
burial  ground  which  has  not  been  used  for  burialL 

But  it  is  said  that  it  never  was  set  apart  as  a  bmul 
ground,  and  therefore  cannot  be  termed  a  "  dinised 
burial  ground."  The  meaning  now  to  be  attnbnted 
to  the  expression  "  disused  burial  ground"  in  the  Ad 
of  1884,  namely,  that  it  indudes  a  piece  of  land  s^ 
apart  for  interments,  but  in  which  interments  hftn 
not  taken  place,  makes  that  argument  absdutdy  im- 
possible. In  my  opinion  this  ground  was  sei  vptxi 
as  distinctly  as  any  ground  could  be  set  apart  f(ff  tiifi 
purpose  of  interments,  though  it  is  ground  in  mhm 
no  interments  have  ever  taken  place.  I  cannot 
escape  the  condusion  that  this  ground  is  both  t 
"  burial  ground,"  though  no  intermraits  have  tsfes 
place  in  it,  and  also  uiat  it  is  a  "disused  bazul 
ground  "  within  the  Act  of  1884  as  altered  by  the  Act 
of  1887.  If  that  were  not  the  condusion  to  be 
drawn  from  the  words  of  those  Acts,  ^e  leEoU 
would  be  that  a  piece  of  ground  in  the  middle  <d  » 
cemetery,  in  which  no  actual  interments  had  bap 
made,  could  not  be  treated  as  a  disused  bnitti 
ground. 

It  was  also  argued  that  to  constitute  a  bmial 
ground  the  ground  must  be  irrevocably  set  apart  u 
such ;  and  it  is  said  that  such  is  not  the  oaae  )an, 
because  there  is  a  power  of  sale  in  the  deed  of  settle- 
ment. But  I  do  not  find  the  word  "  irrevooaUe"  in 
the  Acts  of  Parliament,  and  I  cannot  hold  that  tbe 
existence  of  the  power  of  sale  takes  this  ground  ovt 
of  the  definition  of  a  burial  ground  within  the  Acts 
of  Parliament. 

Accordingly  I  think  the  learned  judge  bek)W  wai 
right,  and  that  this  appeal  must  be  dismifgwd. 

A.  L.  Smith,  L.J. — The  question  we  have  to  6adif 
is  whetiier  this  piece  of  land  has  been  set  apart  ix 
the  purposes  of  mterment.  If  it  has,  the  ^inalto 
fails ;  if  it  has  not,  he  succeeds.  Mr.  Bailhadw  bai 
argued  the  case  exceedingly  well ;  but  he  baa  takaa  s 
number  of  isolated  facts,  and  has  said  thk  does 
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land  agreed  to  be  purcliaged  bj  the  school  board  was 
a  disused  burial  f^round  within  the  meaning  of  the 
Disused  Banal  Qrounds  Act,  1884,  and  the  Open 
Spaces  Acts,  1881  and  1887. 

In  1842  a  piece  of  land  comprising  about  four 
acres  was  conveyed  to  tmstees  for  a  company  known 
as  the  Newport  Cemetery  Co.  The  object  and  powers 
of  the  company,  as  declared  by  its  deed  of  settle- 
ment, was  to  maintain  and  use  the  property  for  the 
puiposes  of  a  cemetery,  but  the  company  was  thereby 
empowered  to  sell,  either  together  or  in  parts,  any 
lands,  or  to  remove  any  houses,  chapels,  or  other 
buildings  of  or  belongmg  to  the  company  which 
should  for  the  time  being  appear  inapplicable  to  the 
nuiposes  of  the  company,  ana  to  execute  all  acts  and 
deeds  as  should  be  necessary  for  effecting  such  sale. 
The  piece  of  land  so  conveyed  to  the  trustees  of  the 
Cemetery  Co.  was  afterwards  enclosed  for  the  purposes 
of  a  cemetery  and  laid  out  with  roads  and  footpaths, 
and  it  became  known  as  the  **  Old  Cemetery,"  but 
it  was  never  consecrated. 

In  1878,  by  an  Order  in  Council,  burials  were 
otdered  to  be  discontinued  in  the  "  Old  Cemetery." 
In  1885  a  wall  was  built  separating  about  two  acres 
of  the  "  Old  Cemetery,"  in  which  portion  no  inter- 
ments had  ever  taken  place,  from  the  rest  of  the 
"Old  Cemetery,"  in  which  interments  had  taken 
place.  The  two  acres  so  separated  were  conveyed  by 
the  company  to  trustees  for  sale,  and  were  colourea 
green  on  the  plan  which  was  put  in  evidence,  whilst 
that  portion  of  the  '*  Old  Cemetery  "  whic^  had  been 
used  lor  interments  was  on  the  same  plan  coloured  blue. 
By  another  Order  in  Council,  passed  in  1890,  burials 
were  ordered  to  be  discontinued  in  the  *'  Old  Ceme- 
tery" with  the  exception  of  the  portion  coloured 
green  on  the  plan.  In  1891  the  trustees  sold  the 
IKHtion  coloured  green  to  Ponsford,  the  present 
▼endor,  who  in  1892  contracted  to  sell  it  in  fee  simple 
free  from  incumbrances  to  the  Newport  School  Board. 
The  purchasers,  on  investigation  of  the  vendor's  title, 
took  the  obiection  that  tibe  two  acres  of  the  "  Old 
Cemetery  *'  (the  part  coloured  green)  contracted  to  be 
sold  to  them,  was  a  disused  burial  ground  within  the 
meaning  of  the  Disused  Burial  Grounds  Act,  1884, 
and  the  Open  Spaces  Acts,  1881  and  1887,  and  could 
not,  therefore,  be  used  by  the  purchasers  for  building 
purposes. 

Tiie  Disused  Burial  Qrounds  Act,  1884,  s.  2,  enacts 
that  "in  this  Act  a  'disused  bunal  ground'  shall 
mean  a  burial  ground  in  respect  of  which  an  Order  in 
Council  has  been  made  for  the  discontinuance  of 
burials  therein  " ;  and  by  section  3  provides  that  **  it 
Bball  not  be  lawful  to  erect  any  bmldings  upon  any 
disused  burial  ground."  The  Open  Spaces  (Metro- 
polis)Act,  1881,  s.  1,  enacts  that  '*  the  term  'burial 
ground'  shall  include  any  ground,  whether  conse- 
crated or  not,  which  has  been  at  any  time  set  apart 
for  the  purposes  of  interment,  and  in  which  inter- 
ments have  taken  place  since  the  year  1800."  The 
Open  Spaces  Act,  1887,  by  section  2,  sub-section  (1), 
Kpeala  the  Open  Spaces  (Metropolis)  Act,  1881,  "  to 
the  extent  mentioned  in  the  sdiedule  to  this  Act "  : 
and  by  the  schedule  the  following  words  occurring  in 
the  definition  of  a  burial  ground  in  section  1  of  the 
Act  of  1881— viz.,  "and  in  which  interments  have 
taken  place  since  the  year  1800,"  are  thereby  re- 
pealed ;  and  by  section  4  of  the  Open  Spaces  Act, 
1887,  it  is  enacted  that  "in  the  Disused  Burial 
Grounds  Act,  1884,  and  in  this  Act,  the  expression 
*  burial  ground'  shall  have  the  same  meaning  as  in 
the  Open  Spaces  (Metropolis)  Act,  1881,  as  amended 
by  this  Act,  and  the  expression  'disused  burial 
eiound '  shall  mean  any  burial  ground  which  is  no 
longer  used  for  interments,  whether  or  not  such  ffronnd 
■hail  have  been  partially  or  wholly  closed  for  burials 


under  the  provisions  of  any  statute  or  Order  in 
Council." 

North,  J.,  held  that  the  portion  in  question  of  the 
"Old  Cemetery"  (the  part  coloured  green)  was  a 
disused  burial  ground  within  the  meaning  of  the 
Acts,  and  could  not,  therefore,  be  used  by  the  pur- 
chaser for  buildinff  purposes;  and  he  accordmgly 
held  that  the  purdiaser's  objection  was  a  valid  one 
(see  anUt  p.  15^. 

The  vendor  appealed. 

Bailhadie,  for  the  appellant. — The  Order  in  Council 
of  1890  abrogated  the  Order  in  Council  of  1878  so  far  as 
it  applied  to  the  two  acres  coloured  green  on  the  plan  ; 
these  two  acres  have  never  been  used  for  interments 
by  the  cemetery  company,  and  there  never  has  been, 
so  far  as  these  two  acres  are  concerned,  any  setting 
apart  or  appropriating  thereof  for  the  purposes  of 
burial.  A  "  setting  apart "  for  the  purposes  of  burial 
means  an  exclusive  and  irrevocable  setting  apart: 
FoBter  V.  Doddy  L.  R.  1  a  B.  475,  Ibid  3  a  B.  67. 
In  the  present  case  the  cemetery  company  by  their 
deed  of  settlement  were  empowered  to  seU  any  part 
of  the  lands  comprising  the  Old  Cemetery,  and  that 
shows  that  there  was  no  exclusive  setting  apart  of 
the  lands  for  the  purposes  of  burials. 

E.  Fordf  for  the  purchaser. — ^There  is  no  authority 
for  the  proposition  that  to  constitute  a  "burial 
groimd  "  there  must  be  an  exclusive  and  irrevocable 
setting  apart.  The  whole  piece  of  land  known  as  the 
"  Old  C^etery  "  is  a  buri^  ground  within  the  mean- 
ing of  the  Acts.  Although  the  purchaser  might  get 
a  good  title  to  the  fee  from  the  vendor,  yet  the  pur- 
chaser, if  he  builds  on  the  land,  would  be  liable  to 
have  an  information  laid  against  him  by  the  Attorney- 
General,  and  therefore  the  purchaser  is  unveiling  to 
complete,  and  ought  not  to  be  compelled  to  do  so. 

Bailhache  replied. 

LnTDLET,  L.J. — The  true  construction  of  these 
Acts  of  Parliament  is  not  very  easy,  but  stiU  I  have 
no  doubt  that  in  an  action  for  specific  performance  the 
purchaser  ought  not  to  be  compelled  to  take  a  title 
which  would  expose  him  to  the  risk  of  an  indictment 
or  an  information  by  the  Attomey-Gtoeral,  for  build- 
insron  the  land  purchased. 

The  first  point  is,  whether  in  construing  the  Acts 
we  are  to  take  this  cemetery,  i.e.,  the  whole  of  the 
land  known  as  the  Old  Cemetery,  as  a  whole,  and  see 
whether  it  has  been  set  apart  as  a  cemetery  for  inter-' 
ments,  or  whether  we  should  regard  it  as  sub-divided 
into  bits,  and  see  whether  each  bit  has  been  so  set 
apart.  In  mv  opinion  we  ought  to  look  at  the  ceme-* 
tery  as  a  whole,  and  not  in  bits,  and  looking  at  it  as 
a  whole  it  appears  to  me  that  it  has,  in  fact,  been  set 
apart  for  the  purposes  of  burial.  I  think  this  is  so, 
notwithstanding  tne  clause  in  the  deed  of  settlement, 
providing  that  the  trustees  may  sell  or  let  any  part 
of  the  land. 

The    Disused    Burial    Grounds    Act,    1884,    says 

i section  3)  that  "  it  shall  not  be  lawful  to  erect  any 
building  upon  any  disused  burial  around."  What  is 
meant  by  a  "  disused  burial  ground  "  ?  For  that  we 
must  look  at  the  Acts  of  1881  and  1887.  Section  1  of 
the  Metropolitan  Open  Spaces  Act,  1881,  enacts  that 
"  the  term  *  burial  ground '  shall  include  any  gpx)und, 
whether  consecrated  or  not,  which  has  been  at  any 
time  set  apart  for  the  purposes  of  interment "  ;  and 
then  follow  some  words  which  have  been  repealed. 
Section  4  of  the  Open  Spaces  Act,  1887,  enacts  that 
"in  the  Disused  Burial  Grounds  Act,  1884,  and  in 
this  Act,  the  expression  '  burial  gp^ound '  shall  have 
the  same  meaning  as  in  the  Metropolitan  Open 
Spaces  Act,  1881,  as  amended  by  this  Act."  Those 
last  words  refer  to  the  schedule  of  the  Act  of  1887, 
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not  to  be  80  construed  as  to  exclude  cliildren,  and 
that  in  either  view  the  illegitimate  child  was  entitled 
to  the  fund.    In  commenting  on  this  case  Sir  G. 
Jessel  appears  to  have  surmised  that  there  was  some 
other  context  besides  i^at  stated  in  the  reports.     But 
I  find  myself  unable  in  the  face  of  the  reports  to 
supply  by  conjecture  any  context  except  that  which 
appears   in  the  reports  themselves.    When  Knight 
Bruce,  L.J.,  speaks  of  the  context  forbidding  the 
reading  of  the  words  as  signifying  *'  without  having 
been  married  to  any  one,     and  that  he  thought  so 
independently  of  the  declaration,  I  understand  him 
to  be  usin^  the  term  **  context  **  in  the  broad  sense 
of  a  marriage  settlement.     Sir  £.  Fry  in  the  two 
cases    before  him,  both  being    cases    on   marri^^ 
settlements  and  without  any  other  context,  held  the 
words  insufficient  to  exclude  the  wife's  issue,  and 
following  (as   he  stated  in  the  second  case)  what 
he  took  to  be  the  real  principle  of  the  Court  of 
Appeal,    in     WiUon    v.    Atkinson,    interpreted    the 
words   as  introduced  merely  to  exclude   any  hus- 
band of   the  wife.      Sir  G.  Jessel    in  Emmina   v. 
Bradford    denied    that   there    was   any  such  prin- 
ciple, and  he  accordingly  explained  Wilson  v.  Atkin- 
son,  and  declined  to  follow  In  re  BaiVs  Trust  and 
Upton  V.  Brown.     Not  with  standing  his  explanation, 
I  cannot  help  concurring  with  Sir  £.  Fry  that  the 
Court  of  Appeal  did  proceed  on  a  general  principle. 
The  words  do  not  in  express  terms  exclude  issue. 
The  exclusion  of  issue,  if  issue  are  to  be  excluded,  is 
founded  on  the  legal  inference  which  follows  from 
not  having  been  married,  for,  of  course,  a  woman  who 
has  never  been  married  can  never  in  point  of  law 
have  had  or  leave  issue.    But  the  Court  of  Appeal 
appears  to  have  declined  to  treat  this  legal  inference, 
which  is  not  expressed  in  terms,  as  being  sufficient  to 
show  that  the  tatiier  and  mother  intended  by  their 
marriage   settlement  to    exclude   the   issue  of   the 
marriage  or  to  prefer  collateral  relations  to  their  own 
children ;  and,  consequently,  to  have  considered  the 
words  satisfied  by  confining  them  to  the  exclusion  of 
any  husband.    In  re  Ard&fCs  Settlement  having  been 
cited  only  £rom  the  Weekly  Notes,  1890,   p.   204,  I 
thought  it  right,   before  ^ving  judgment,   to  see 
Stirlmg,  J.    I  have  ascertamed  from  him,   and  am 
authomed  to  state,  that  the  note  of  his  judgment  is 
substantially   correct,  and  that  in  the   conffict    of 
authorities  ne  thought  it  ri^ht  to  follow  the  Court  of 
Appeal  and  Qir  E.  Fry.    His  decision,  then,  adds  one 
more  authoriW  in  favour  of  the  son. .  I  consider  that 
I    am    bound   by    the    preponderating    weight    of 
authority  to  dedde  as  I  do  that  the  son  takes. 
Solicitors,  Roy  d:  Cartivright ;  Henry  Seaborne. 

Note. — ^The  nephews  and  nieces  appealed,  but  the 
appeal  was  compromised. 


^^^J.'}  Deo.  15.  16;  Feb.  27. 

Davis  v.  Cobpokation  of  Leiobstbb.  (a.) 

Vendor  and  purchaser — Building  scheme  —  Restrictive 
covenants  —  Municipal  corporation — Municipal  Cor- 
porations Act,  1882,  ss.  108,  109 — Local  Government 
Act,  1888,  s.  72. 

In  June,  1888,  a  municipal  corporation  agreed  to  sell 
to  the  plaintiff  a  plot  of  land,  being  part  of  certain 
corporate  land  subject  to  a  building  scheme  publicly  put 
forward  by  the  corporation.  The  conditions  of  sale 
thereunder  provided  (inter  alia)  that  the  purchaser  of 

(a.)  Beported  by  C.  F.  Dxtnoan,  Esq.,  Barrister-at- 
Law. 


each  plot  was  to  ered  thereon  a  dweUing-house,  ami  toot 
not  to  erect  any  other  building.  Pursuant  to  the  Muni- 
cipal Corporations  Act,  1882,  ss.  108,  109,  theconseptof 
the  Treasury  was  obtained  to  the  sale,  but  the  memoria} 
asking  therefor  did  not  state  the  conditions  of  sale,  TU 
plot  was  conveyed  to  the  plaintiff,  the  parties  being  the 
corporation,  two  Lords  of  the  Treasury,  and  the  p^^f. 
The  conveyance  contained  covenants  by  the  plaiidif  is 
cuxordance  unth  the  ahove  conditions  of  saUj  hi  to 
corresponding  covenants  by  the  corporation.  SiibeeqwcKMy 
the  corporation  contracted  to  sal  to  the  trustees  of  a 
church  another  plot  of  the  same  land  for  the  purpom  of 
building  a  church  thereon.  The  consent  of  the  I/m 
Oovemment  Board  (substituted  for  the  Treasury  u^ 
tlie  Local  Government  Act,  1888,  s.  72)  was  obtained  fe 
this  sale.  On  motion  to  restrain  the  corporation  a^d  tk 
trustees  from  building  the  church. 

Held,  that  the  erection  of  the  church  was  a  violaticm  of 
the  building  scheme,  by  which  the  corporation  would  iow 
been  bound  had  it  been  an  individual  owner,  ike  obexof 
of  covenants  in  the  conveyance  by  the  corporatkm  ui 
being  fatal  to  the  plaintiff* s  daim  ;  but  that,  under  (k 
Municipal  Corporations  Act,  1882,  ss.  108,  109,  a  cor- 
poration could  not  dispose  of  its  land,  or  any  risht  cr 
interest  therein,  without  the  sanction  of  the  Treasury; 
that  tJiot  sanction  had  never  been  obtained  to  the  am- 
ditions  of  sale  under  the  building  scheme,  which  comfmd 
rights  outside  the  conveyance  over  other  lands  of  ik 
corporation  ;  and  that,  therefore,  the  corporatioH  «w 
not  bound  thereby. 

Motion. 

In  1887  a  preliminary  scheme  for  tlie  sak  of 
corporate  lands  was  submitted  by  the  CoTx>oratiaii  of 
Leicester,  together  with  a  plan  and  valuation,  to  fte 
Treasury.  The  lands  were  referred  to  geoenlly  u 
building  land,  but  no  conditions  or  teacnu  woe 
mentioned  or  referred  to.  To  this  preliminarj  siit 
scheme  a  general  approval  was  given .  The  town  dA 
then  prepared  conditions  and  particulars  of  nk. 
which  were  considered  and  approved  by  the  eitsit 
improvement  sub-committee  of  the  oorporatioii,  t^ 
their  report  approved  and  adopted  by  the  eft»tt 
committee  and  auly  recorded,  and  subject  to  wluck  oi 
March  26,  1888,  the  corporation  offered  f or  ssk  I? 
public  auction  large  portions  of  the  said  lands  Btaste 
m  different  parts  of  me  borough,  the  said  paiticQifis 
and   conditions   being   printed.      One  of  the  said 

Sortions  of  land,  then  unbuilt  on,  was  offered  for  nk 
ivided  into  fifteen  lots  numbered  18  to  32,wxtibft 
plan  and  special  conditions  of  sale  annexed  ^fhJA 
provided  as  follows :  (10)  for  the  payment  of  2^  pff 
yard  for  the  cost  of  pemng  and  sewering  hilf  tbt 
roads  abutting  on  each  lot;  (11)  for  the  obterfsno 
of  certain  building  lines  laid  down  on  the  (dan,  beyood 
which  nothing  was  to  be  erected  exoept  feooe  wilb 
and  bay  windows  approved  by  the  estete  coauBXttee 
of  the  corporation;  (12  and  13)  that  the  porobaseri^ 
each  lot  was  to  erect  a  dweUing-house  ot'hcmm 
thereon  within  two  years,  and  not  to  erect  any  o^ 
buildings  except  domestic  offices,  the  poatuv  soi 
arrangement  of  each  house  and  stable  iMm^  iiib}^*^ 
to  the  approval  of  the  estate  committee,  and  that  b« 
was  also  to  erect  within  a  year,  and  msintini.  * 
dwarf  wall  and  fence  along  his  front  bonndsos 
according  to  a  design  approved  by  the  eststs  oca- 
mittee ;  (14)  that  no  trades  were  to  be  canied  oe  « 
the  premises ;  (15)  that  each  house  was  to  beof  tfc» 
value  of  £60  at  least,  and  that  all  houses  and  ttro^^ 
should  be  externally  towards  the  roads  of  soch  dts^ 
as  should  be  approved  by  the  estate  committee:  (1^' 
that  a  common  carriage  way  should  be  made  in  tttp^ 
of  lots  21  to  26,  and  30  to  32;  and  (35)  Ai*  *ff 
purchaser  of  each  lot  should  enter  into  pr^ 
covenants  in  his  oonveyanoe  for  the  obserranoe  »a 
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perfonnance  of  saoh  of  the  oonditioiiB  as  applied  to  his 
k)i  Of  the  general  conditions  of  sale  applicable  to 
the  aaid  lots,  No.  1  provided  that  the  lots  were  o£Eered 
for  sale  sabject  to  l^e  approval  of  the  council  of  the 
borough  and  the  Lords  of  the  Treasury,  and  No.  12 
that  S  their  consent  could  not  be  obtained  the 
oorporation  might  rescind  the  contract.  None  of  the 
nid  fifteen  lots  were  then  sold. 

On  the  following  day  a  report  of  the  estate  com- 
mittee, stating  the  result  of  the  sale,  and  that  the 
oominittee  were  prepared  to  receive  offers  for  the  re- 
maiiung  lots  imsold,  and  would  report  further  to  the 
ftnmdl  as  occasion  might  require,  was  approved  and 
adopted  by  the  council. 

On  the  26th  of  June,  1888,  the  estate  committee 
reported  to  the  council  that  they  had,  subject  to  the 
^>proTBl  of  the  council  and  the  Treasury,  agreed  to 
nil  to  the  plaintiff  and  a  Mr.  Witham  lots  31  and  32, 
hot  dividea  into  three  parts  to  suit  the  plaintiff's  con- 
venience, subject  to  the  above  particulars  and  con- 
ditions of  sale.  This  report  was  approved  and  adopted 
by  the  council. 

On  the  27th  of  June  formal  contracts  were  signed 
by  the  town  clerk,  on  behalf  of  the  corporation,  and 
by  the  plaintiff  and  Mr.  Witham  on  the  printed  form 
innexed  to  the  particulars  and  conditions,  which 
provided  in  terms  that  the  purchase  should  be  com- 
pleted subject  to  the  above  particulars  and  conditions, 
10  far  as  the  same  were  applicable  to  each  lot,  the 
vords  "and  to  a  sale  by  private  contract"  being 
added. 

Early  in  July,  pursuant  to  the  Municipal  Corpora- 
tions Act,  1888,  B.  236,  notices  were  fixed  on  the 
door  of  the  Town  Hall  of  the  intention  of  the  council 
to  apply  to  the  Treasury  for  their  approval  of  the  sale 
to  the  plaintiff  and  Mr.  Witham  of  lots  31  and  32, 
and  stating  that  a  copy  of  the  proposed  memorials 
vonld  be  open  for  a  month  for  the  inspection  of  any 
borgesaes  at  the  town  clerk's  office. 

This  notice  remained  untQ  Augpust  27,  and  on 
Angnst  29  two  memorials  were  presented  to  the  Trea- 
Bory,  under  sections  108  and  109  of  the  above- 
mentioned  Act,  which  provide  that  a  municipal 
ooiporation  cannot,  unless  authorized  by  Act  of  Par- 
Hament,  sell,  mortgage,  or  alienate  any  corporate 
land  without  the  approval  of  the  Treasury,  but  may, 
with  such  approval,  dispose  of  any  corporate  land  by 
vay  of  absolute  sale  or  b^  way  of  mortgage,  charge, 
demiae,  lease,  or  otherwise  in  such  manner  and  on 
aoch  terms  and  conditions  as  the  Treasury  approve. 
These  memorials,  one  beinff  with  respect  to  the  parts 
of  lota  31  and  32  to  be  sold  to  the  phuntiff,  and  the 
other  with  respect  to  the  part  to  be  sold  to  Mr. 
Witham,  stated  that  the  oorporation  had  agreed  to 
Ben  ,the  said  lots  to  the  plaintiff  and  Mr.  Witham 
(deacrifaing  them  particularly  and  stating  the  price), 
and  that  they  were  included  in  the  *' arrangements 
^  the  sale  "  of  other  properties  which  had  already 
nodved  the  approval  of  the  Treasury  (the  said 
ttnngements  bemg  merely  the  plan  and  valuations 
ittached  to  the  preliminary  scheme  of  1887),  and 
that  the  prices  were  higher  than  those  named  in  that 
valoation,  and  prayed  for  the  approval  of  the  sales. 

On  September  4  these  memorials  were  answered  by 
letter  giving  the  sanction  of  the  Treasury.  Drafts  of 
the  proposed  conveyances  were  then  sent  to  the  soli- 
citor for  the  Treasury  for  perusal. 

By  deeds  dated  November  23,  1888,  the  plaintiff's 
portions  of  lots  31  and  32  were  accordingly  conveyed 
to  him  for  £1,832  3s.  6d.  The  parties  were  the  cor- 
poration of  the  first  part,  two  of  the  Lords  of  the 
Treasury  of  the  second  part,  and  the  plaintiff  of  the 
third  put.  Each  deed  recited  that  the  corporation 
had  some  time  since  contracted  with  the  plamtiff  for 
nch  8sle»  refeizing  to  the  above  contract  of  sale  of 


June  27.  Each  deed  contained  covenants  by  the 
plaintiff  corresponding  to  the  special  conditions  of 
sale  11  to  18,  but  no  corresponding  covenants  by  the 
corporation.  There  was  also  no  reference  in  terms  to 
a  right  of  way  across  the  said  lots  which  were  men- 
tioned in  the  particulars.  In  May,  1891,  the  plaintiff 
also  purchased  lot  30  from  the  corporation.  This 
transaction  was  carried  through  by  printed  contract, 
resolutions,  and  conveyance  in  exactly  the  same 
manner  as  the  above. 

On  the  25th  of  April,  1893,  the  corporation  ap- 
proved and  adopted  a  report  of  the  estate  committee 
which  stated  that  they  had  agreed  to  sell  lots  18  and 
19  to  the  trustees  of  St.  Stephen's  Presbyterian 
Church,  but  that  the  building  Hue  was  to  be  set  back 
25  feet  from  the  new  street,  and  that  in  addition  to  a 
dwelling-house,  as  required  by  the  above  special  con- 
ditions of  sale,  a  church  or  coapel  with  a  hall  thereto 
might  be  erected  on  the  lots,  but  that  no  day  or 
Sunday-schools  were  to  be  erected  or  held  in  any  of 
the  buildings.  The  oorporation  also  directed  a 
memorial  to  be  prepared  to  the  Local  Gk>vemment 
Board  for  their  sanction  to  the  proposed  sale  on  the 
conditions  stated  in  the  report  (the  Local  Govern- 
ment Bou*d  having  been  substituted  for  the  Treasury 
under  the  Local  Gk)vemment  Act,  1888,  s.  72).  On 
the  13th  of  May.  1893,  formal  contracts  were  signed 
by  the  town  clerk  and  church  trustees  respectively  on 
the  usual  printed  form  annexed  to  the  particulars 
and  conditions,  and  used  ever  since  1888,  to  which 
were  added  words  embodying  the  variation  as  to  the 
erection  of  a  church,  &c. 

The  trustees,  having  been  let  into  possession,  were 
proceeding  with  the  erection  of  their  church,  when 
this  action  was  commenced  by  the  plaintiff,  Mr. 
Davis,  against  the  Corporation  of  Leicester  and  the 
trustees  of  the  church  to  restrain  them  from  erecting, 
or  permitting  to  be  erected,  on  lots  18  and  19  any 
church,  chapel,  or  other  building  other  than  a  dwell- 
ing-house or  houses  and  domestic  offices,  as  provided 
by  the  above  set  out  conditions  of  sale,  or  from  com- 
mitting any  other  br^Moh  of  the  provisions  contained 
in  the  ^bove  conditions. 

This  was  a  motion  by  the  plaintiff  for  an  interlocu- 
tory injunction  to  restrain  the  defendants  from  erect- 
ing a  church  and  from  committing  any  other  breaches 
of  the  said  conditions. 

8.  Hall,  Q,C.y  and  Duiiham,  for  the  plaintiff.— The 
erection  of  the  church  is  a  violation  of  the  building 
scheme,  which  cazmot  be  varied  by  the  oorporation. 
The  Treasury  have  given  their  consent  to  the  scheme ; 
if  they  have  not,  it  is  because  of  the  corporation's 
own  default,  which  they  cannot  i>lead.  Trifling 
breaches  on  the  part  of  the  plaintiff  are  no  bar: 
Beaani  v.  Wood,  12  Ch.  D.  605,  27  W.  B.  Dig.  95. 

Sivinfen  Eady,  Q,C.,  and  F.  Thompson,  for  the 
corporation.— The  consent  of  the  Treasury  to  the 
scheme  was  not  obtained:  Arnold  v.  Corporation  of 
Oraveaend,  4  W.  B.  478.  There  is  no  contract  bind- 
ing the  corporation :  In  re  Birmingham  Land  Co,,  41 
W.  B.  189,  [1893]  1  Ch.  342 ;  Young  v.  Corporation  of 
Leamington,  31 W.  B.  925, 8  App.  Cas.  517.  [NoBTH, 
J.,  referred  to  Wilson  v.  West  Hartlepool  Bailuxiy  Co,, 
13  W.  B.  4,  2  De  Q.  J.  &  S.  475,  on  the  doctrme  of 
part  performance.] 

They  also  cited  Tucker  v.  Vowles,  41  W.  B.  166, 
[1893]  1  Ch.  195. 

Everitt,  Q,C,,  and  McSmnney,  for  the  trustees,  also 
referred  to  Arnold  v.  Corporation  of  Oravesend. 

Feb.  27. — NoETH,  J.,  after  stating  the  facts  above  set 
out,  said :  In  the  first  place,  I  shall  treat  the  corpora- 
tion  as  having  all  the  powers  of  an  indiTidnal  owner, 
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reserving  for  subsequent  consideration  what  is  the 
result  of  their  being  a  municipal  corporation.  The 
18th  special  condition  as  to  the  making  of  a  com- 
mon carriage  way  would  be  unmeaning  if  it  had 
not  been  intended  that  the  proprietors  of  the  sites, 
whoever  the^  might  be,  shomd  be  subject  to  a  com- 
mon obligation  as  to  those  roads. 

There  is  no  doubt  that  the  publication  of  the 
particulars  and  conditions  was,  to  use  Lord  Mac- 
naghten's  language  in  Spicer  v.  Martin,  37  W.  B.  689, 
14  App.  Cas.  12,  an  invitation  to  the  public  to  come  in 
and  buy  portions  of  this  estate  upon  the  footing  of 
the  general  building  scheme  put  forward  therein, 
intended  to  bind  all  the  purchasers  as  likely  to  be  for 
the  benefit  of  all  and  to  enhance  the  values  of  their 
respective  proi)erties,  and  consequently  to  increase  the 
price  they  would  be  willing  to  pay  for  their  respective 
lots.  The  rights  of  the  punmasers  inter  se,  when 
such  a  scheme  exists,  to  enforce  the  provisions  thereof 
against  one  another,  and  the  obligation  attaching  to 
the  vendors  to  observe  and  perform  the  same,  are 
thoroughly  settled  and  recognized:  see  Benals  v. 
Cowlishaw,  26  W.  R.  754.  28  lUd.  9,  9  Ch.  D.  126,  11 
Ibid.  866 ;  NoUingham  Brick  and  Tile  Co.  v.  Butler,  15 
a  B.  D.  261,  83  W.  B.  Dig.  231,  34  W.  B.  405,  16 
a  B.  D.  778;  Mackenzie  v.  Childers,  38  W.  B.  243, 
43  Gh.  D.  265 ;  and  Spicer  v.  Martin,  Under  section 
22,  sub-section  6,  of  tne  Municipal  Corporations  Act, 
1882,  the  estate  committee  ^who  approved  and 
adopted  the  particulars  and  oonditions  of  sale  in  1887) 
must  be  deemed  to  have  been  duly  constituted  and  to 
have  had  power  to  deal  with  the  matters  in  question. 
The  town  derk  in  his  very  fair  and  temperate  affidavit 
says  that  the  particulars  and  conditions  were  never 
actually  subtmtted  to  the  council,  but  I  think  that 
immaterial  under  the  circumstances  above  stated,  and 
especially  having  regard  to  the  conveyances  to  the 
plaintiff.  After  the  execution  of  those  deeds  it  seems 
to  me  impossible  to  saj,  as  the  defendants  argue,  that 
the  contracts  entered  into  by  the  town  derk  on  behalf 
of  the  corporation  were  not  approved  of  by  the 
council  of  the  borough.  The  plamtiff  swears  that  he 
made  his  purchase  in  the  faith  that  the  conditions  as 
to  the  buuding  lines  and  otherwise  would  be  observed 
on  all  the  other  lots,  and  I  see  no  reason  to  doubt  the 
truth  of  this  statement. 

It  was  contended  by  the  defendants  that  the  forms 
of  their  convevances  showed  that  it  was  not  the 
intention  that  tne  corporation  and  purchasers  of  the 
remaining  land  from  them  should  be  fettered  by  any 
building  scheme,  as,  if  this  had  been  the  intention, 
the  corporation  would  have  been  required  to  enter 
into  corresponding  covenants,  and  could,  according 
to  the  recent  decision  in  the  Birmingham  Land  Co.*s 
case,  have  been  compelled  to  do  so.  This  argument 
is  not  well  founded.  So  far  as  my  experience  goes, 
it  was  not  before  that  decision  a  usual  practice  to 
make  vendors  under  a  building  scheme  enter  into 
covenants  with  purchasers  as  to  the  user  of  unsold 
lots,  though  it  will  probably  now  be  more  common 
in  future.  Sometimes  vendors  have  inserted  a  condi- 
tion that  they  will  until  sale  hold  unsold  land  subject 
to  the  conditions  of  the  scheme,  but  very  often  even 
that  is  omitted.  And  the  cases  make  it  dear  that 
the  absence  of  such  covenants  is  not  fatal.  As  Hall, 
V.C,  said  in  ^naZ«  v.  Cowliehaw,  **The  right  exists 
not  onlv  where  the  several  parties  execute  a  mutual 
deed  of  covenant,  but  whenever  a  mutual  contract 
can  be  suffidently  established  "  :  see  Spictr  v.  Martin 
and  the  other  cases  which  I  have  already  referred  to. 
The  defendants  also  contended  that  the  division  of 
lots  31  and  32  into  three  portions  instead  of  two  was 
in  itself  a  departure  whidi  had  the  effect  of  making 
the  aUeffed  scheme  not  binding.  But  to  this,  a 
I  do  not  assent.    The  effect  of  this  might  have 


different  if  it  had  been  to  authorize  something  f(R- 
bidden  by  the  scheme.  But  this  was  not  ^  cue. 
The  plaintiff  was  not  restricted  from  dividing  his  lota, 
or  as  to  the  number  of  houses  he  might  ere(^  ob 
each.  If  he  had  taken  one  conveyance  to  hiouelf  of 
the  whole  of  lots  31  and  32,  the  coipoiation  eooU 
not  have  complained  if  he  had  built  three  homes  og 
them  and  then  sold  the  central  house,  as  this  would 
not  have  been  at  variance  with  any  ocmditkHi  a 
covenant.  I  see  no  departure,  or  evidence  of  depu*- 
ture,  from  the  scheme  in  what  was  done.  I  m 
satined  that  the  corporation  were  still  carrying  oa 
the  building  scheme  first  put  forward  in  1^7,  aad 
it  is  not  suggested  by  the  town  derk  that  there  bad 
1)een  any  change  of  scheme  or  purpose. 

The  defendants  also  contend  that  the  plsintiff  ku 
lost  any  rights  he  might  otherwise  have  had  bj 
having  himsdf  violated  the  alleged  building  stoe 
by  erecting  houses  which  project  beyond  the  fixed 
building  Ime.  Even  if  such  a  transgrenon  ^m 
proved  as  alleged,  the  encroachment  would  hate  best 
trivial.  The  corporation  never  made  anycompliiat 
of  it.  What  was  done  was  done  by  arrangement  vii^ 
their  own  officers  and  according  to  plans  passed  bf 
the  corporation,  and  they  cannot  be  heard  to  eom- 
plain  of  it  now.  But  I  am  not  satisfied  upon  tb» 
evidence  that  the  building  line  was  violated  hj  ^ 
plaintiff  or  the  substance  of  the  scheme  d^itoi 
nrom  to  any  extent. 

The  arrangement  made  with  the  trustees  u  to 
the  erection  of  a  church  was  obviously  a  depar- 
ture from  the  building  scheme,  under  whidi  k) 
buildings  but  dwelling-houses  with  domestio  ofioei 
could  be  erected  on  lots  18  and  19.  The  altcntion  ia 
the  building  line  was  also  a  departure  from  tk 
scheme,  inasmuch  as  building  was  by  the  new  oonbitf 
authorized  much  nearer  (in  one  part  as  mnch  ti 
fifteen  feet  nearer)  to  the  road  than  was  nennittedlf 
the  original  plan  and  conditions.  The  plaintiff  ic« 
rests  to  some  extent  upon  the  allegation  that  t^ 
churdi  will  be  an  eyesore  or  disfigurement,  and  io 
anno3rance  to  the  x>laintiff ;  but  I  think,  oonadsi^ 
tlie  distance  between  the  plaintiff's  limd  and  tbi 
church,  and  the  nature  of  the  intervening  l*'''^'*^ 
this  complaint  is  an  idle  one.  His  counsel  abandoned 
it,  and  relied  upon  the  charge  that  the  erection  ii  • 
violation  of  the  building  scheme — and  I  tiiiink  it  dw^ 
is.  It  was  contended  ^t  the  plaintiff  had  knova  v 
long  of  the  intention  to  erect  a  church  om  tfas  9» 
that  he  could  not  be  entitled  at  any  rate  to  aaiaiff- 
locutory  injunction.  But  be  this  as  it  may,  he  ive^ 
he  did  not  know  until  November  13  that  the  ebon 
was  to  encroach  on  the  old  building  line,  and  ta 
notice  of  motion  was  given  on  November  17.  &* 
church  trustees  alleged  that  they  never  knewtiH aft* 
the  purchase  that  the  plaintiff  had  puidiased  vsj^ 
of  uds  estate  or  claimed  any  right  to  eifane  ^ 
restrictive  conditions.  This  may  be  quite  tne.  ^^ 
though  they  might  know  nothing  of  the  pbiaB 
individually,  they  do  not,  and  obviously  oowd  ajt 
deny  that  they  were  aware  of  the  erri^iitw  d  v 
building  scheme,  and  must  have  known  that  io*> 
persons  had  purchased  parts  of  the  estate  ooBpn^ 
m  it,  and,  whether  they  knew  it  or  not,  they  hi»  ^ 
taken  up  their  conveyance  when  this  action  meoB> 
menced  against  them.  ^ 

Under  Uiese  circumstances  I  am  of  dpinioa  ^^ 
the  vendors  had  been  private  individnus,  and  a0( ' 
munidpal  corporation,  the  plaintiff  would  faatt  b* 
entitled  to  an  injunction  against  the  dehndt^ 
Does  the  fact  that  the  vendors  are  a  mimieipil^ 
poration  alter  the  case  ?  The  oontxaots  by  the  p»** 
tiff,  which  were  signed  by  the  town  dA  ^ 
expressly  made  subject  to  the  oonMnt  of  titey^ 
and  of  the  Lords  ox  iho  Treasury.    I  hava  i^^ 
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eipreased  my  opinion  that  the  corporation  by  their 
acte,  and  eepecially  by  the  conveyances,  confirmed 
▼hat  was  done  on  their  behalf,  and  havine  regard  to 
the  fact  that  the  contract  has  been  completely  per- 
fbnned  hy  the  plaintijff,  and  to  tlie  doctrines  as  to  the 
effect  of  performance  npon  a  contract,  not  wholly  in 
writing,  expressed  in  the  judgment  in  MaddxBon  y. 
AUarwn,  31  W.  B.  820,  8  App.  Gas.  474,  I  see  no 
di£Bcalty  in  arriving  at  the  conclusion  that  the  cor- 
poration is  bound,  subject  to  the  question  as  to  their 
power  to  bind  themselves,  now  to  be  considered. 

The  words  "  or  otherwise "  in  sections  108  and 
109  of  the  Municipal  (Corporations  Act,  1882,  seem 
to  me  very  important,  and  I  understand  the  effect 
of  those  sections  to  be  that  a  corporation  cannot 
diipose  of  its  land,  or  any  right  or  interest 
therem,  at  all  without  the  sanction  of  the  Treasury 
xmlest  by  the  authority  of  some  Act  of  Parliament. 
A  Toluntary  conveyance  of  land,  for  instance,  would 
be  forbidden  by  iSie  Act.  The  mode  of  application 
for  lach  approval  is  by  memorial  to  the  Lords  of  the 
Treasiny.  Section  236  of  the  same  Act  provides  that 
ootioe  of  the  intention  of  the  coundl  to  apply  for  t^e 
approval  of  the  Treasury  to  any  sale  is  to  be  fixed  on 
^  Town  Hall  a  month  at  least  before  the  applica- 
tun.  Lord  Hatherley  in  Arnold  and  Pallister  v.  The 
C&rponOion  of  Oravesend^  4  W.  E.  763,  referring  to 
prorisions  in  the  Municipal  Corporations  Act,  1835, 
pnctioally  identical  with  the  provisions  of  the  1882 
Act  now  under  consideration,  says :  '*  The  very  requisi- 
tion of  the  statute  as  to  the  publication  of  the  memorial 
and  the  application  to  the  Treasury  show  that  the 
burgesses  were  to  have  the  means  of  satisfying 
themselves  as  to  the  conduct  of  the  council,  and, 
if  tiiey  thought  proper,  contesting  the  intended 
rsimig  of  the  money.  All  which  things  show  that 
the  commissioners  would  not  be  supposed  to  go  be- 
yond the  memorial  submitted  to  tiiem.  Then  the 
oooncil,  having  acted  upon  this  approval,  of  a 
manorial  previously  submitted  by  them  to  the  Trea- 
Kny,  cannot  afterwards  give  to  the  mortgagee  a 
farther  charge  on  all  their  property."  Previously  to 
the  Act  of  1835  a  corporation  could  dispose  of  its 
knd  much  as  it  pleased.  But  their  property  has  by 
rirtoe  of  that  Act  become  trust  propOTty  in  their 
hands :  their  powers  of  dealiug  with  it  have  been  cut 
down- 
Now  in  this  case  the  Treasury  was  never  informed 
tiiat  the  corporation  had  embarked  upon  any  such 
building  scheme  as  was  put  forward  by  them  in  1888, 
and  the  burgesses  never  had  any  sudi  notice  of,  or 
opportunity  of  objecting  to,  such  a  scheme  as  the 
itatnte  requires.  The  Treasury  never  sanctioned  the 
i^^NMition  by  the  corporation  in  favour  of  the  plain- 
tiff of  any  other  lands  than  those  actually  conveyed 
to  him,  or  any  right  or  interest  in  such  hmds,  and  I 
tiiink  the  defect  one  of  substance.  The  Treasury  had, 
and  the  Local  Government  Board  now  have,  the  duty 
of  seemg  that  corporation  land  is  not  sold  for  less 
ti^tt  its  nroper  value.  What  might  be  adequate  value 
for  a  buuding  lot,  if  sold  without  the  ben^t  of  con- 
ditions affecting  other  lands,  might  be  much  too  small 
*  price  if  the  sale  were  accompanied  by  a  collateral 
contract  that  the  adjoining  land  (of  equal  value  for 
bdlding,  but  otherwise  of  httie  value^  was  to  be  kept 
unbdlt  upon.  The  Treasury,  when  asked  to  sanction  a 
■sleof  corporation  land,  is  not  in  a  position  to  express 
approval  when  kept  in  ignorance  of  the  fact  that  tiie 
conveyance  not  only  disposes  of  the  land  sold,  but 
^  disposes  of  and  confers  rights  over  other  lands  of 
^  corporation.  The  plaintiff  is  in  this  dilemma. 
^Treasury  have  given  their  approval  to  aU  that 
tta  be  found  within  the  four  comers  of  the  deeds  of 
eoivvyiuioe  to  the  plaintiff,  but  nothing  to  be  found 
n  tiiose  conveyances  gives  him  any  right  of  action 


against  the  defendants.  He  claims  larger  rights  out- 
side the  conveyances,  but  these  rights  depend  upon  a 
disposition  of  corporate  property  which  has  not  been 
approved  by  the  Treasury,  and  the  absence  of  that 
approval  is  a  fatal  defect.  The  plaintiff^s  counsel 
contended  that  the  corporation  ought  to  have  obtained 
the  approval  of  the  Treasury  to  their  whole  scheme, 
and  ought  not  to  be  allowed  to  set  up  a  defect  aris- 
ing from  their  own  default  and  neglect.  But  I  doubt 
whetiier  this  argument  is  sound.  See  Mtdliner  v.  T?ie 
Midland  Bailway  Co.,  27  W.  R.  330,  11  Ch.  D.  611. 
Even  if  it  is,  it  will  not  avail  the  plaintiff,  for  the 
objection  is  equallv  fatal  to  his  case  if  set  up  by  the 
church  trustees,  who  are  not  in  default.  Under  these 
circimistances  I  must  dismiss  the  motion,  and,  as 
against  the  church  trustees,  with  costs.  But  as  I 
think  that  the  plaintiff  has  great  reason  to  complain 
of  the  conduct  of  the  corporation  I  dismiss  the  motion 
as  against  them  without  costs.  If  all  parties  consent 
to  this  beine  treated  as  the  trial  of  the  action  I  will 
deed  with  the  otiier  costs  of  the  action  in  the  same 
way  as  I  have  dealt  with  the  costs  of  the  motion. 

Solicitors,  Morse  &  Simpson,  for  Parsons,  Wykee,  A 
Davis y  Leicester ;  Fidd,  Eoscoe,  is  Co, ;  8urr,  wribble,. 
&  Co.,  for  R.  <fc  G.  Toiler  &  Sons,  Leicester. 


Dec.  11-14;  Jan.  15. 


Chan.  Div.  I 
Bomer,  J.  J 

MEBCAirriLE  Investment  and  General  Tbust  Ck). 
V.  BiVEK  PiJLTE  Trust,  Loan,  and  Agency  Co.  (a.) 

Company — Debenture-holders — Resolution  to  compromise 
— Minority,  when  bound  by  vote  of  mxijority  — 
Estoppel  hy  record — Assistance  in  former  action  and 
payment  of  costs  by  person  liable  to  indemnify  de- 
fendant— Purchase  before  former  action  commenced — 
Privies  in  estaAe. 

A.  {an  American  company)  borrowed  money  on  the 
security  of  debentures  and  a  trust  deed,  dated  the  KHh  of 
March,  1888,  charging  certain  lands  abroad,  and  con" 
taining  a  covenant  for  payment  of  the  sums  secured. 
Power  was  by  the  deed  given  to  meetings  of  debenture- 
holders  by  special  resoluHon  (i.e.,  a  resolution  passed  at 
a  meeting  by  a  majority  of  not  less  than  three-fourths  of 
the  persons  present  and  entitled  to  vote  thereat)  to  sanction 
the  release  of  any  of  the  mortgaged  premises,  and  to 
sanction  any  modification  or  compromise  of  the  rights  of 
debenture-holders. 

A.,  on  the  ith  of  May,  1889,  transferred  its  assets, 
business,  and  liabilities  to  B.  {an  English  company), 
subject  to  the  debentures  and  trust  deed,  in  consideration 
of  fully-paid  shares  in  B.  and  a  covenant  of  indem- 
nity against  the  liabilities  of  A. 

On  the  Sth  of  October,  1889,  a  special  resolution  was 
passed  by  the  requisite  majority  of  debenture-holders  of 
A.  that  all  rights  of  the  debenture-holders  against  t?ie 
company  and  its  joroperty  be  compromised  by  the  accept- 
ance, in  lieu  of  debentures  and  in  discharge  of  such 
rights,  of  fully^paid  preference  shcvres  in  B.  at  the  rate 
mentioned  in  the  resolution.  The  plaintiffs,  who  held 
some  of  the  debentures,  did  not  attend  the  meeting,  and 
always  dissented  from  the  resolution. 

In  1890  the  plaintiffs  commenced  an  cution  against  A, 
to  recover  interest  in  arrear  on  their  debentures,  and 
obtained  judgment  in  the  Court  of  Appeal,  on  the  ground 
tliat  they  were  not  bound  by  the  resolution.  A.  defended 
this  €tction,  and  B.,  being  interested  by  reason  of  the 
covenant  of  indemnity,  assisted  A.  and  paid  the  C08<8. 

(a.)  Beported  by  C.  Herbert  Brown,  Esq.,  Bairister- 
at-Law. 
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In  a  subsequent  a4iion  by  the  plaintiffs  against  B*  and 
the  trustee  and  committee  for  debenture-holders  under  the 
trust  deed  {to  which  action  A,  was  not  aparty)^  claiming 
an  account,  a  declaration  of  charge  on  the  lands  and 
realization  thereof ,  and  other  relief, 

Held,  (1)  that  B,,  not  having  been  a  party  to  the 
former  action,  was  not  estopped  by  the  jndgment  therein, 
though  having  assisted  A,  and  paid  the  costs ;  (2)  that 
B,  was  not  estopped  by  the  judgment  in  the  former  action 
as  being  **  privy  in  estate**  of  A,,  the  claim  therein  being 
a  personal  one;  semble,  even  if  the  judgment  in  the 
former  action  had  affected  the  land,  B,,  the  purchaser, 
could  not  be  estopped  as  privy  in  estate,  the  former  action 
having  been  commenced  after  the  purchase;  and  (3)  that 
B»  ufas  not  estopped  in  the  present  ctction  merely  because 
such  estoppel  might  take  place  in  an  action  by  A.  against 
B,  on  the  covenant  of  indemnity. 

Held,  cUso,  on  the  facts,  that  the  difficulties  in  the  way 
of  the  debentwre-holders  enforcing  their  rights  brought 
the  case  within  tlie  principle  of  Sneath  v.  Valley  Gk>ld 
(limited).  [1893]  1  Ch.  477.  41  W.  R.  Dig.  31,  and 
rendered  the  special  resolution  binding  on  the  plaintiffs 
cts  an  exercise  by  the  requisite  majority  of  the  right  to 
compromise. 

Trial  of  action. 

In  the  year  1885  the  International  Co.  of  Mexico 
was  incorporated  under  a  charter  of  the  State  of  Con- 
necticut, with  the  object  (among  other  things)  of 
buying  and  selling  land  in  the  Bepublic  of  Mexico ; 
and  it  subsequently  ac<^uired  some  17,500.000  acres  of 
land  in  Lower  Cam omia. 

In  the  year  1888  the  same  company,  in  pursuance 
of  its  powers,  borrowed  money  on  the  security  of  an 
issue  of  10,000  debentures  of  500  dols.  each,  bearing 
interest  at  six  per  cent  per  annum  (of  which  the 
Mercantile  Investment  and  G^eral  Trust  Co.  ac- 
quired 125),  and  of  a  trust  deed  dated  the  lOth  of 
Murch,  1888. 

This  trust  deed  was  expressed  to  be  made  between 
the  International  Co.  of  Mexico  of  the  first  part,  the 
Biver  Plate  Trust,  Loan,  and  Agency  Co.  (Limited)  (the 
trustee  under  the  deedj  of  the  second  part,  and  cer- 
tain persons  named  Morris,  Denny,  and  White  (the 
committee  on  behalf  of  the  debenture-holders)  of  the 
third  part.  After  reciting  the  acquisition  by  the 
International  Co.  of  Mexico  of  17,500,000  acres  of 
land  in  Lower  California  and  the  agp^eement  by  them 
for  further  securing  payment  of  the  money  borrowed 
to  hypothecate  the  same  in  favour  of  the  Biver  Plate 
Trust,  Loan,  and  Agency  Co.  (limited),  the  trustee, 
tiie  International  Co.  of  Mexico  charged  the  land  in 
favour  of  the  trustee  for  the  debentmre-holders  with 
payment  of  the  principal  moneys  and  interest  secured 
by  the  debentures,  and  further  agreed  to  pay  the 
principal  moneys  and  intcorest.  The  committee  were 
by  the  deed  empowered  to  call  meetings  of  the 
debenture-holders,  and  it  was  provided  that  such 
meetings  should  have  power  to  sanction  the  release  of 
any  of  the  mortfi;aged  premises  or  any  modification  or 
compromise  of  tne  rights  of  debenture-holders  against 
the  comx>any  or  against  its  property,  whether  such 
rights  should  arise  under  the  debentures  or  under  the 
trast  deed,  such  powers  to  be  exercised  by  special 
resolution,  which  was  therein  defined  to  be  a  resolu- 
tion passed  at  a  meeting  of  debenture-holders  by  a 
majority  of  three-fourths  of  the  persons  present  and 
entitled  to  vote.  Such  a  resolution  was  to  be  bind- 
ing on  all  the  debenture-holders,  l^iis  deed,  not 
bemg  registered,  did  not  constitute  a  valid  charge  on 
the  land  according  to  Mexican  law. 

By  a  deed  dated  the  4th  of  May,  1889,  the  Inter- 
national Co.  of  Mexico  transferred  all  its  assets,  busi- 
ness, and  liabilities,  subject  to  the  debentures  and 
trust  deed,  to  the  Mexican  Land  and  Colonization  Co. 


(Limited),  a  company  which  had  been  fonned  a  sbit 
time  previously  in  tms  country  under  the  provisioQi 
of  the  Companies  Acts,  in  consideration  of  f  aliy-pd 
shares  in  the  new  company  and  a  new  coveoint  oi 
indemnity  by  it  as  to  the  liabilities  of  the  Iota* 
national  Co.  of  Mexico ;  but  this  deed  did  not  m- 
stitute  the  debenture-holders  creditors  of  tihe  lut 
company. 

The  Mexican  Land  and  Colonization  Go.  (liioitei), 
being  wi^ul  that  the  debenture-holders  uionld  ei- 
change  their  debentures  for  fuUy-paid  prefere^ 
shares,  executed  a  deed  dated  the  20ui  of  SepUmbe, 
1889,  and  expressed  to  be  made  between  &e  Mexieu 
Laud  and  Colonization  Co.  (Limited)  of  the  ogj 
part,  and  one  Strickland,  the  secretary  of  the  d^ 
ture-holders'  committee  above-mentioned,  of  the  otk 
part,  for  the  purpose  of  carrying  such  a&  anu^ 
ment  into  effect,  subject  to  approval  by  tpedid  re«>- 
lution  of  the  debenture-holders,  and  providing  k 
the  release  of  the  lands  charged,  and  for  tiie  ftlk4- 
ment  of  fully-paid  preference  shares  in  exchsnge  for 
debentures. 

On  the  8th  of  October,  1889,  at  a  meeting  o{  tte 
debenture-holders  duly  called  by  the  committee,! 
special  resolution  was  duly  passed  by  the  reqm^ 
majority  as  follows : — *  *  That  all  rights  of  the  dfibentoR- 
holders  of  the  International  Co.  of  Mexico,  wMs 
against  its  property  or  against  the  company,  be  eoo- 
promised  by  the  acceptance,  in  lieu  of  such  debentom, 
and  the  coupons  accrued  and  not  due,  and  in  ^ 
charge  of  such  rights,  of  fuUy-paid  six  per  eest 
cumulative  preference  shares,  entitled  to  dirideod  « 
from  the  1st  of  Julv,  1889,  in  the  Mexican  IW  ^ 
Colonization  Co.  (Limited),  at  the  rate  of  £U0  is 
shares  for  every  500  dols.  in  debentures,  in  aocod- 
ance  with  the  proposal  dated  the  20th  of  Sq)tecbft 
1889,  and  that  the  deed  dated  tiie  20th  of  SepteobCi 
1889,  between  the  company  and  Mr.  W.  &  St:^ 
Itmd  referred  to  in  sucm  proposal  be  vgiprfdm 
confirmed,  and  be  forthwith  carried  into  effeet" 

The  Mercantile  Investment  and  General  Tnift  Gk 
did  not  attend  tiie  meeting  and  did  not  ^pnrn* 
the  resolution,  and  in  1890  thev  brouglit  am^ 
against  the  International  Co.  of  Mexioo  to  raco* 
tiie  half-year's  interest  on  their  debentom  dse  * 
the  1st  of  Januuv,  1890. 

Day,  J.,  deciaed  in  favour  of  the  Inteoi^w 
Co.  of  Mexioo,  on  the  ground  that  the  resolntifls^ 
binding  on  the  minority  of  debenture-hoidas;  W 
his  decision  was  reversed  on  ^peal,  and  jodga^ 
given  for  the  plaintiffs.  The  case  is  rejwrta^* 
nom.  Mercantile  Investment  and  General  Trvd  C^  ^ 
International  Go.  of  Mexico,  [1898]  1  CSu  4S1 1* 
The  Mexican  Land  and  Colonization  Co.,  bang  aj 
terested  in  the  result  of  this  action  on  aooiaoti 
their  covenant  of  indenmi^,  assJsted  the  'b^ 
national  Co.  of  Mexico  in  defending  it,  and  piidB 
costs.  ^ 

The  present  action  was  brought  by  the  Matw 
Investment  and  General  Trust  Co.  on  behalf  of  tj^^ 
selves  and  all  other  holders  of  the  above*m&t» 
issue  of  debentures  against  the  Biv^  Plate  ^^i^^^^ 
and  Agency  Co.,  the  trustee  of  the  above-nw^*'* 
trust  deed,  the  conmiittee  for  debentore-hoS^" 
International  Co.  of  Mexico,  and  the  Meiieaal* 
and  Colonization  Co.,  claiming  an  account  of  »*• 
in  arrear  on  the  debentures,  and  payment  tbsinj 
the  International  Co.  of  Mexico,  a  dedant^  * 
under  the  trust  deed  dated  the  lOth  of  ManiJJ* 
the  plaintiff  company  and  all  other  debentnre-»* 
were  entitied  to  a  mrst  charge  on  the  hodtf^l^ 
perty  comprised  in  the  deed,  and  tiiat  •j'^ 
and  deeds  necessary  to  make  such  chai;^  T^ 
might  be  done  and  executed,  an  aoooont^^" 
was  due  on  the  debentures,  realization  of  tiie  ^^^^ 
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a  declaration  that  the  committee  for  debenture - 
holders  had  been  goilty  of  wilful  neglect  and  default 
in  not  tfxercisinff  their  powers  under  the  trust  deed, 
and  for  other  relief. 

The  International  Co.  of  Mexico  did  not  appear  at 
the  trial,  and  their  name  was  struck  out. 

On  the  evidence  it  appeared  that  at  the  time  when 
the  special  resolution  was  passed  the  difficulties  in 
enforcing  the  rights  of  the  debcoiture-holders  were  so 
great  that  it  might  well  be  that  the  majority  of 
them  bond  fide  considered  it  desirable  to  enter  into 
the  compromise  embodied  in  the  resolution. 

GaenS'Hardy,  Q,C*,  (Vutdwyck  Healey,  Q.C,  and 
FeriMwi  J2,  Smith,  for  the  plaintiff  company.— The 
Mexican  Land  and  Colonization  Co.  are  estopped  by 
the  judgment  of  the  Court  of  Appeal  in  the  former 
action  from  saying  that  the  plcuntiff  company  were 
boond  by  the  resolution  passed  at  the  meeting  of  the 
8th  of  October,  1889.  They  assisted  the  defendants 
in  that  action  and  paid  the  costs,  and  would  be 
estopped  by  that  judgment  in  an  action  against  them 
hj  the  International  Co.  on  the  covenant  of  indem- 
nity. That  judgment  is  binding  on  them  also  as 
pri?ie8  in  estate  of  the  International  Co. 

FinJaif,  Q.C.,  and  Creed,  for  the  Biver  Plate  Trust, 
Loan,  and  Agency  Co. 

Orackanihorpe,  Q,C,,  and  Kirhy,  for  the  Mexican 
I^nd  and  Colonization  Co. 

NeoiUe,  Q.C,  Whinney,  and  EamiU&n,  for  the  com- 
mittee on  behalf  of  the  debenture-holders. 

BoMBB,  J. — ^The  first  question  to  be  considered  is 
whether  the  defendants,  tiie  Mexican  Land  and  Colo- 
nization Co.,  which  for  brevity  I  shall  refer  to  as 
"the  English  company,''  are  estopped  by  the  judg- 
ment in  the  action  brought  by  the  plaintiff  company 
against  tiie  Intemationar  Co.  of  Mexico,  which  I  shall 
eul  *'  the  American  company," 

Now,  the  English  company  were  not  parties  to  that 
action,  and,  primd  facie,  were  not  bound  by  the  judg- 
ment. The  American  company  defended  that  action, 
and  the  English  company  were  interested  in  conse- 
qoenceof  the  covenant  of  indemnity  given  by  them  in 
&»  result  of  the  action,  and  accordingly  assisted  the 
American  company  in  their  defence  and  coimter- 
daim  and  paid  their  costs,  but  this  did  not  put  the 
Bnglith  company  in  the  position  of  defendants  to  the 
fonner  action  or  estop  them  in  the  present  action. 
Then  it  is  said  that  tne  English  company  are  bound 
H  being  <* privies  in  estate"  of  the  American  com- 
pany, the  estate  being  the  land  in  Mexico,  which 
purports  to  have  been  charged  in  favour  of  the  deben- 
tnre-holders ;  but  the  debenture-holders  had  no 
▼aHd  or  binding  charge  on  the  land  according  to  the 
law  of  Mexico,  and  the  plaintiffs  in  the  former  action 
Kt  iq>  a  personal  claim  only,  and  not  in  any  sense  a 
elaim  oonstitnting  a  valid  charge  on  the  land.  In  the 
fonner  action  there  was  nothing  decided  which  in  any 
way  bound  the  land ;  and  even  if  the  English  com- 
pany could  be  regarded  as  having  acquired  the  land 
■noe  the  judgment  in  the  former  action,  I  cannot 
•ee  how  they  can  be  estopped  as  purchasers  of  the 
land  by  a  judgment  which  was  in  no  way  binding  on 
^  land.  Moreover,  if  the  plaintiff  coxnpany*s  daim 
oonld  be  r^arded  as  bindmff  the  lana  in  spite  of 
the  fact  that  no  registration  of  that  claim  had  been 
i&ade  in  Mexico  (which  alone  could  validly  bind  the 
land  there),  still,  the  English  company  were  pur- 
chajwrs  of  the  luid  prior  to  the  former  action,  though 
tiuir  title  also  was  not  perfected  by  registration ; 
and  a  purchaser  of  land  cannot  be  estopped  as  being 

am  estate  by  judgment  in  an  action  against  the 
r  commenoed  after  the  purchase. 
^Again,  it  was  contended  on  behalf  of  the  plaintiff 
company  in  the  present  action  that^  the  American 


company  having  defended  the  former  action  with  the 
knowledge  and  approval  of  the  English  company,  the 
English  company  would  be  estopped  under  their 
covenant  of  indemnity  from  disputing  the  judgment 
as  against  the  American  company.  In  an  action  on 
the  covenant  of  indemnity  that  is  so,  but  it  should 
be  borne  in  mind  that  this  is  not  an  action  on  the 
covenant  of  indemnity.  Such  an  estoppel  arises 
only  between  the  person  indemnifying  and  thn 
person  indemnified,  and  arises  only  by  virtue  of 
a  term  employed  in  an  express  covenant  of  indem- 
nity: Parker  v.  Lewis,  21  W.  R.  928.  L.  R.  8 
Ch.  App.  1035.  In  the  present  case  the  American 
company  are  not  only  not  suing,  but  they  are  not 
even  parties  to  the  action.  In  the  present  action  the 
plaintiff  company  are  suing  the  English  company  on 
grounds  which,  as  they  contend,  render  the  English 
company  directly  liable  to  them  and  not  merely  to 
the  American  company,  and  in  such  an  action  I 
cannot  find  any  ground  for  estoppel  merely  because 
the  English  comi)any  might  be  estopped  as  against 
the  American  company  in  an  action  by  the  latter  on 
the  covenant  of  indemnity.  What  I  now  decide  will 
not  affect  the  American  comp(*nv  should  they 
commence  such  an  action,  nor  will  it  affect  the 
plaintiff  company  in  enforcing  the  judgment  which 
they  have  obtained  against  the  American  company. 
For  these  reasons  I  am  of  opinion  that  the  English 
company  are  not  estopped  as  against  the  plaintiff 
company,  but  may  properly  raise  in  this  action  the 
question  as  to  whether  the  debenture-holders  are  or 
are  not  bound  by  the  resolution  passed  at  the  meeting 
on  the  8th  of  October,  1889,  and  to  bring  forward 
evidence  bearing  on  that  question. 

With  their  evidence  before  me  I  have  come  to  the 
conclusion  that  the  plaintiff  company  are  bound 
by  the  resolution.  In  my  opinion  the  defendants 
have  succeeded  in  bringing  this  case  within  the 
authority  of  Sneath  ▼.  Va'l^  Gold  (Limited),  [1893] 
1  Ch.  477,  41  W.  R.  Dig.  31.  The  facts  of  the 
present  case  are,  it  is  true,  not  so  strong  in  favour 
of  the  debenture-holders  being  bound  as  in  that  case, 
but,  on  the  principles  there  laid  down,  I  have  to 
consider  whether  there  were  not,  in  the  present  case, 
difficulties  in  the  way  of  enforcing  the  debenture- 
holders*  rights  so  great  that  the  majority  of  the 
debenture-holders  might  bond  fide  conclude  that  it 
was  desirable  to  compromise  those  rights  on  the  terms 
of  the  resolution.  On  the  facts  established  before  me 
I  think  that  such  difficulties  did  exist  that  the 
position  of  affairs  was  such  that  under  the  trust  deed 
the  debenture-holders  had  the  right,  if  so  disposed,  of 
compromising  their  rights  against  the  American 
companv  and  that  company's  property,  and  to  pass 
the  resolution  of  the  8th  of  October,  1889,  and  I  see 
no  reason  to  doubt  that  that  resolution  was  bond  fide 
passed  by  the  necessary  majority  honestly  acting  in 
what  they  believed  to  be  the  debenture-holders* 
interests.  The  difficulties  to  which  I  have  referred 
were  that  neither  the  American  company  nor  the 
English  company  had  any  available  means  for  payii^ 
interest  on  the  debentures,  and  that  the  interest  whicn 
had  been  paid  was  provided  by  certain  gentlemen 
who  were  not  likely  to  continue  providing  moneys 
if  the  debenture-holders  insisted  on  their  rights ;  that 
to  make  the  charge  of  the  debenture-holders  valid 
registration  in  Mexico  was  necessary,  and  this  would 
oiHy  have  been  effected,  if  at  all,  vnth  great  difficulty, 
and  probably  after  considerable  litigation  and  at 
great  expense,  and  for  this  purpose  no  available 
moneys  were  in  the  hands  of,  or,  so  far  as  I  can  see, 
obtainable  by  the  trustees  for  the  debenture-holders. 
Such  registration  might  have  been  objected  to  by  the 
Mexican  Gt>vemment,  and  possibly  might  never  have 
been  effected.    Even  if  re^tration  could  have  been 
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effected,  it  seems  to  me  that  the  charge  could  have 
been  utilized  only  after  considerable  time  and  at 
great  expense,  and  it  xnight  well  be  that  the 
debenture-holders  and  their  trustee  and  committee 
shrank  from  the  formidable  undertaking  of  taldng 
possession  of,  and  trying  to  manage  or  sell,  the 
millions  of  acres  in  ijower  Califomia  which  were 
included  in  the  charge.  As  to  the  chance  which  the 
debenture-holders  would  have  had  at  that  time  of 
recoyerin^  anything  from  the  American  comi>any  or 
the  Enfflish  company  by  insisting  on  their  rights,  it 
seems  that  matters  looked  very  hsSi  for  the  debenture- 
holders,  and  that  if  the  resolution  had  not  been 
carried  the  Engjlish  company  would  probably  have 
gone  into  liquidation,  and  the  debenture-holders 
would  have  lost  both  their  security  and  their  money. 
In  my  opinion,  the  resolution  of  the  8th  of  October, 
1889,  was  binding  on  the  plaintiff  company,  and  tiie 
action  must  be  dismissed,  with  costs. 

Solicitors,    Badham    A    WilliamB;   Norton^    Bose, 
Norton,  db  Co» ;  AahurBt  Morris,  Crisp,  <fc  Co, 


IN  BANKEUPTOY. 

a  B.  Div.        \ 
(Yaughan  Williams  >  March  6. 

and  Wright,  JJ.)  ) 

In  re  Buenbtt. 
Ex  parte  Official  Beoeitbb.  (a.) 

Bankruptcy — Anntdmeni  of  €u^'udication — Payment  of 
creditors  in  full— Bankruptcy  Act,  1883  (46  <fc  47 
Vict,  c.  52),  s,  35,  sub^section  1. 

By  the  Bankruptcy  Act,  1883,  s,  35,  suh-secHon  (1), 
it  is  provided:  *'.  •  .  WT^ere  it  is  proved  to  the 
saH^action  of  the  court  thai  the  debts  of  the  bankrupt 
are  paid  in  full,  the  court  may,  on  the  applioaiion  of 
any  person  interested,  bu  order  annul  the  acfjudioation,** 

A  friend  of  the  bankrupt  had  bought  up  wJuxt  were 
alleged  to  be  aU  his  debts,  amounting  to  £1,654,  for 
£l44,  and  then  assigned  them  back  to  the  bankrupt  for 
£1,654,  which  9um  was  provided  by  another  friend. 
The  bankrupt  tJ^en  filed  an  application  in  the  Croydon 
County  Court  for  the  annulment  of  his  ctdjudioation. 
Affidavits  were  filed  on  the  applicaiion  by  the  bankrupt 
and  the  witness  to  the  two  assignments,  but  the  bankrupt 
did  not  appear  upon  the  hearing  of  the  application, 
though  oiven  notice  to  attend  to  be  cross-examined  upon 
his  affidavit. 

HM  {reversing  the  decision  of  the  deputy  registrar), 
that  the  above  transactions  did  not  amount  to  a  payment 
ofM  the  bankrupts  debts  infuU,  nor  entitle  him  to  have 
his  a^fwUcation  annulled;  and  {by  Wnght,  J.)  that 
there  was  not  proof  enough  that  the  debts  bought  up  were 
all  the  bankrupt's  debts. 

Appeal  by  the  official  receiver  attached  to  the 
Croyaon  County  Court  against  an  order  of  the 
deputy  registrar  annulling  the  adjudication  of  the 
bankrupt. 

The  EMnkrupt  had  a  receiving  order  made  against 
him  upon  a  creditor's  petition  on  the  20th  of  April, 
1892,  and  was  adjudiosiled  bankrupt  on  the  2na  of 
July  of  the  same  TOAt. 

Shortly  after  his  adjudication  one  Miss  Watson 
bought  up  (as  was  alleged)  all  his  debts,  amounting 
to  £1,654,  m>m  the  six  creditors  who  had  proved,  for 
the  sum  Gi  £144.  Miss  Watson  subsequently  assigned 
the  debts  back  to  the  bankrupt  for  the  sum  of  £1,654, 
which  was  provided  by  a  Miss  Clifford. 

The  debtor  then  filed  his  amplication  for  the  annul- 

(«,)  Bepcnrted  by  P.  M.  FeahgkE)  Esq.,  Barrister- 
at-Law. 


ment  of  his  adjudication,  on  the  ground  that  be  bid 
paid  his  creditors  in  fiUL  The  only  evidenoe  beloR 
the  deputy  registrar  upon  the  hearing  of  the  applica- 
tion was  an  affidavit  t^  the  bankrupt  and  an  mkr^ 
by  one  Bawlins,  who  had  witnessed  the  aasignmati 
to  Miss  Watson  and  to  the  bankrupt.  The  baokrnpt 
did  not  appear  for  cross-examintUion  i^xm  his  li- 
davit,  although  he  had  been  given  notioe  to  attend 
for  that  purpose.  The  deputy  registrar  held  that  U 
was  entitled  to  have  his  adjudication  annulled  muk 
the  provisions  of  the  Bankruptcy  Act,  1883  (46  &  (l 
Vict.  c.  52),  8.  35. 
The  official  receiver  appealed. 

Muir  M<ickenzie,  for  the  appeQani. — ^The  haaknipt 
(Might  to  have  been  cross-examined  upon  his  affidtnt 
to  find  out  whether  all  his  debts  were  indoded  in 
those  bought  up  by  Miss  Watson :  Ex  parte  ChUd,  % 
W.  B.  282,  20  Ch.  D.  126.  The  sale  to  Mlag  WstKn 
and  assignment  to  the  bankrupt  did  not  anumnt  to  i 
payment  of  his  creditors  in  full,  but  was  an  vam^ 
ment  outside  the  Act :  /»  re  ChU,  37  W.  B.  164, 5 
Morr.  272 ;  Ex  parU  Dixon  and  Oardus,  37  W.  B.  161, 
5  Morr.  291 ;  In  re  Hester,  22  Q.  B.  D.  632;  Zl'fi.t 
Dig.  20. 

F,  C.  WiUis,  for  the  respondent.~MuB  Ws(n 
was  the  legal  owner  when  she  assigned  to  the  dfibtv: 
In  re  Hester,  The  deput]^  registrar  was  jnst&d  oa 
the  evidence  before  him  in  coming  to  the  oosbia 
that  the  sis  debts  bought  up  were  all  the  debts. 

Vatjqhan  Williams,  J.— It  appears  on  the  aatho- 
rities  as  to  section  35  of  the  Bankruptov  Aot^  16SS, 
that  an  adjudication  cannot  be  annullea  unks  tbi 
court  is  satisfied  that  the  adjudication  was  wigd^ 
made  or  that  the  debts  have  been  paid  in  folL  Intiie 
present  case  it  is  suggested  that  the  debts  faa?ebea 
paid  in  full. 

In  my  opinion  such  payment  need  not  necesMn^ 
be  made  to  persons  entitled  to  prove  under  Kctisx) 
of  the  Act,  but  mi^ht  also  be  made  to  a  pens 
beneficially  entitled  if  there  is  no  proof  on  thenklf 
the  original  creditor.  Still,  assuming  that,  in  fi^ 
of  the  bankrupt  here,  the  question  still  zeotaiBi 
whether  these  debts  have  be^  paid  in  fall  orofit 
It  is  said  that  the  deputy  registrar  was  lig^  ii^  ^ 
finding,  and  that  he  could  not  have  oome  to  any  cte 
oondusion  upon  the  affidavits  of  Bawlins  asd  i* 
bankrupt.  I  do  not  agree  to  this,  the  court  n^ 
look  at  the  evidence  as  a  whole. 

Miss  Watson  bought  im  the  debts  for  a  verr  vm 
sum  for  the  purpose  of  getting  the  a^jndicatai 
annulled.  The  bankrupt  was  aavised  that  to*^ 
not  sufficient,  so  another  friend  provided  liie  £1.^ 
which,  we  are  told,  was  paid  to  Miss  Watna.  Wf 
ought  not  to  treat  this  as  a  payment  in  fnO,  ft  is* 
tnmsaction  in  the  interest  of  the  banknqit  akse. 

If  we  were  to  aUow  this  annulment  the  baaki^ 
would  be  getting  rid  of  his  bankruptcy  bj*  ^YT 
ment  of  a  small  conq>osition,  and  section  3$  of  v 
Act  does  not  araly  to  such  a  case.  The  ^peal  ' 
*     iid  r 


be  allowed  and  the  order  of  the  deputy 
discharged. 

Wbioht,  J.— I  concur.  It  is  dear  that  U  ^ 
action  was  not  carried  out  in  the  interert  d  v 
creditors  at  all,  they  were  not  paid  in  full  ii^  P^*^ 
law,  for  the  payment  of  the  £1,654  provided  %  *■ 
Clifibrd  was  merely  a  further  oontrxvance  to  oios 
the  annulment.  I  am  further  of  opimonftat^^ 
is  not  proof  enough  that  all  the  cre£ton  "^^ 
indudea  in  those  six  whose  debts  were  hcootg^^ 

Appeal  aUo%oed* 

Sdidtor  for  the  appdlsnt^  SotieOor  tatimSa^^^ 
Trade. 
Solicitor  lor  tiie  respondsnt,  BkMmd  Free. 
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(Eourt  of  Appeal. 


From  Q.  B.  Div. 
(Lord  Esber,  M.B.,  and 
Lopes  and  Davey,  L.  JJ. 


0) 


March  8. 


Kemp,  Appellant, 
Wanklyn,  Bespondent,  (a.) 

Parliament — Franchise — Registration  of  voters — Notice 
of  objection — Service — "  Ordinary  course  of  post " — 
6  ifc  7  Vict.  c.  18,  s.  100. 

Notices  of  objection  addressed  to  voters  residing  in 
barracks  were  posted  in  time  to  he  delivered  at  places 
wiUiin  the  borough  other  tJian  the  barrades  in  the  ordinary 
oMif  jc  of  post  on  or  be/ore  the  20th  of  August.  In  aC' 
wrdanee  with  the  military  and  posted  regulations,  letters 
addressed  to  soldiers  in  barracks  were  not  delivered  at  the 
iorradbs  by  the  Post  Office  authorities,  but  were  delivered 
at  the  post  office  to  orderlies  appointed  from  each  regiment 
for  that  purpose,  and  by  them  taken  to  the  barrades  and 
dditfered  to  the  persons  to  wham  they  were  addressed. 

Held,  that,  as  there  was  an  **  ordinary  course  of  post " 
ipitttn  the  borough,  under  which,  if  there  had  been  no 
9peeiai  regulations  as  to  the  delivery  of  letters  at  the 
Uxnacks,  the  notices  of  objection  would  have  been  delivered 
at  the  barracks  on  or  before  the  2(Hh  of  August,  the  pro- 
dudion  of  the  stamped  duplicates  was  evidence  of  the 
terviee  of  the  notices  on  the  voters  under  section  100  of 
6*7  Vict.c.  18. 

Childa  V.  Cox,  36  W.  R.  506,  20  Q.  B.  D,  290,  over- 
TMled. 

Appeal  from  the  Queen's  Bench  Division  upon  a 
case  stated  by  the  revising  barrister  for  the  borough 
of  Colchester. 

At  a  court  held  at  Colchester  the  appellant 
objected  to  the  names  of  Atkins  and  forty-six  other 
persons  bemg  retained  on  Division  11.  of  the  list  as 
pariiamenta^  voters  in  the  parish  of  St.  (Hies  in  the 
tnroiigh  of  Coldiester. 

The  names  of  the  voters  were  upon  the  list  in 
respect  of  dwelling-honse  qualifications  in  the 
nuHtary  banacks  at  Colchester,  and  their  places  of 
abode  were  given  in  the  list  as  being  in  the  barracks. 

It  was  contended  on  behalf  of  the  voters  that  there 
wsB  no  proof  that  notices  of  the  said  objections  had 
been  served  upon  them  on  or  before  the  20th  of 
August,  as  required  by  section  17  of  6  &  7  Vict. 
e.18. 

Dimlicates  of  the  notices  of  objection,  stamped  in 
aooordanoe  with  the  provisions  of  section  100  of  the 
laid  Act  and  dated  the  19th  of  August,  were  produced 
ai  evidence  that  the  notices  were  delivered  in  the 
Qidioary  conrse  of  post. 

It  was  proved  that  it  is  the  universal  practice  in 
■coordanoe  with  the  military  and  postal  regulations  in 
towns  where  soldiers  are  quartered  uiat  letters 
a^dreased  to  soldiers  in  barracks  are  not  delivered  at 
the  barracks  by  the  Post  Office  authorities,  but  are 
ddi?ered  at  the  post  office  in  private  bags  to  orderlies 
^pointed  from  each  regiment  for  that  purpose,  and 
sre  taken  to  the  barracks  by  them,  and  are  delivered 
to  the  persons  to  whom  they  are  addressed. 

y^B  voters  had  left  Colcheeter  at  some  time  between 
ibe  IMh  of  July  and  t^e  20th  of  August,  and  were,  at 
the  latter  date,  at  the  camp  at  Alderahot. 

The  notices  of  objection,  which  were  registered  in 
^<!Cordance  with  the  statute,  were  brought  to  the 
tnnacks  by  the  orderly  at  1.45  p.m.  on  the  19th  of 
August,  and  tiie  corporal  in  charge  of  the  orderly- 
la.)  Beported  by  W.  P.  Babky,  Esq.,  Banister-at- 
I/aw, 


room,  believing  that  they  were  circulars,  put  them 
aside,  and  they  were  forwarded  to  the  voters  on  the 
21st  of  August. 

If  the  voters  had  been  still  in  the  barracks  at 
Colchester,  at  the  places  of  abode  stated  in  the  list, 
tiie  notices  would  have  been  distributed  by  the  post 
orderly  on  the  afternoon  of  the  19th  of  August,  and 
if  t^ey  had  been  redirected  and  posted  on  that  after- 
noon uiey  would  have  been  delivered  at  Aldershot  on 
the  20th  of  August. 

Upon  these  facts  the  revising  barrister  held  that 
the  case  could  not  be  distinguished  from  Childs  v.  Cox, 
36  W.  B.  505,  20  Q.  B.  D.  290,  and  that  there  was  no 
delivery  in  the  ordinary  course  of  post  in  the  barracks 
within  the  meaning  of  section  100  of  6  &  7  Vict.  c.  18, 
and  that,  therefore,  the  stamped  duplicates  were  not 
available  to  prove  service  of  the  notices  of  objection, 
and  that  the  names  must  be  retained  on  the  list. 

If  in  the  opinion  of  the  court  the  decision  was 
wrong,  the  names  were  to  be  struck  off  the  list. 

The  Divisional  Court  (Lord  Coleridge,  C.J.,  and 
Lawrance  and  Collins,  JJ.)  on  the  authority  of  Childs 
V.  Cox,  held  that  upon  the  facts  there  was  not  any 
<< ordinary  course  of  post"  to  the  barracks,  within 
the  meaning  of  section  100  of  the  6  &  7  Vict.  c.  18, 
and  accordingly  that  the  stamped  duplicates  were  not 
proper  evidence  to  prove  service  of  the  notices  of 
objection  upon  the  voters  on  or  before  the  20th  of 
August. 

The  appellant  Kemp  appealed. 

Cyril  Dodd,  Q.C.,  and  Lewis  Thomas,  for  the 
appellant. — There  is  an  *'  ordinary  course  of  post  **  all 
over  Colchester,  under  which  the  notices  of  objection 
would  have  been  deUvered  at  the  barracks  in  time  if 
the  post  had  been  allowed  to  take  its  course.  That  is 
sufficient  to  bring  the  case  within  section  100  of  6  &  7 
Yict.  c.  18,  as  the  objector  need  not  inquire  whether, 
at  a  particular  place  within  the  borough,  the  ordinary 
course  of  post  is  superseded  by  some  other  mode  of 
delivery.  Therefore,  the  decision  in  Childs  v.  Cox  was 
wrong.  This  is  t^e  view  taken  by  the  Court  of 
App^  in  Irdand  in  Hudson  v.  Louth,  6  L.  B.  L:.  69, 
28  W.  B.  Dig.  84,  and  Doogan  v.  Cohuhoun,  20  L.  B. 
Ir.  361,  36  W.  B.  Di^.  76.  But,  if  necessarv,  it  is 
submitted  that  the  notices  were  given  at  the  place  of 
abode  of  the  voters  within  section  17  of  6  &  7  Yict.  c. 
18,  because  the  orderly  was  the  asent  of  the  voters  to 
receive  the  letters.  The  commanding  officer  appoints 
an  orderly  to  receive  the  letters  from  the  post  office, 
and  the  orderly  must  be  taken  to  be  the  agent  of  the 
soldiers  to  receive  their  letters. 

They  also  referred  to  Lewis  v.  Evans,  23  "W.  B.  244, 
L.  B.  10  C.  P.  297,  and  the  Post  Office  Bules  and 
Army  Begulations  as  to  the  delivery  of  letters. 

E.  Morten,  for  the  respondent. — Section  17  of  6  &  7 
Yict.  c.  18  has  never  be^  considered  as  applying  to 
service  upon  an  agent  of  the  voter.  As  to  section  100, 
the  case  shows  that  the  letters  pass  through  the  hands 
of  two  or  three  persons  after  they  leave  the  poet 
office  before  t^ey  reach  the  soldiers.  That  can  hardly 
be  called  the  ordinary  course  of  post.  Here  there 
was  no  '* ordinary  course  of  post"  at  the  barracks, 
and  so  section  100  does  not  apply. 

Cur,  adv,  vult. 

March  8.— Lord  EsHSB,  M.B. — In  this  case  the 
revising  barrister,  in  obedience  to  the  decision  in 
Childs  V.  Cox,  held  that  there  was  no  proper  proof  of 
the  service  of  the  notices  of  objection  on  or  before  the 
20th  of  August.  Childs  v.  Cox  was  a  decision  upon 
precisely  similar  circumstances  as  exist  in  the  present 
case.  The  Lord  Chief  Justice  was  a  member  of  the 
court  who  decided  that  case,  and  the  court  there  held 
that  there  wm  no  '*  ordinarjr  course  of  post "  at  the 
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barracks  within  the  meaning  of  section  100  of  6  &  7 
Vict.  c.  18. 

In  the  present  case  the  Lord  Chief  Justice  said  in 
the  court  below  that  he  gave  a  reluctant  assent  to  the 
decision  in  Childa  v.  Cose,  and  for  the  purpose  of  having 
that  decision  reconsidered  leave  to  appeal  was  given  in 
this  case.  We  must,  therefore,  now  say  whether  we 
Agree  with  Childs  v.  Cox.  The  question  turns  upon 
the  true  construction  of  section  100.  There  are  two 
modes  of  service,  one  personal  service,  and  the  other 
by  post,  as  prescribed  by  section  100.  That  section  is 
clearly  intended  to  apply,  even  though  the  notice  is 
never  delivered  at  all.  The  production  of  the  stamped 
duplicate  is  evidence  of  the  notice  having  been  given 
to  the  voter  at  the  place  mentioned  in  such  duplicate 
**on  the  day  on  which  such  notice  would,  m  the 
ordinary  course  of  post,  have  been  delivered  to  such 
place."  We  have  to  consider  these  last  words.  The 
enactment  is  for  the  public  benefit  in  favour  of  the 
objector.  It  seems  to  me  that  the  practice  of  the 
Post  Office  determines  the  case.  The  Post  Office 
determines  the  course  of  the  post  at  each  place,  the 
district  within  which  letters  are  delivered  to  the 
residents  there  as  a  body,  and  the  time  of  arrival  of 
letters  and  their  delivery  to  the  residents  in  the 
district  as  a  body.  All  that  an  objector  has  to  do  is 
to  see  if  letters,  posted  at  a  certain  time,  will  be 
delivered  within  the  district  of  Colchester  to  the 
residents  there  as  a  body  on  or  before  the  20th  of 
August,  and  if  he  finds  that  they  will  be  so  delivered, 
he  need  not  inquire  if  specif  arrangements  have 
been  made  by  certain  persons  for  the  delivery  of 
their  letters  to  them,  whether  those  special  arrange- 
ments are  made  under  the  Post  Office  regulations,  or 
by  a  private  agreement  with  the  postmaster,  as  a 
delivery  in  such  a  way  would  not  be  in  the  ordinary 
course  of  post,  but  an  extraordinary  course  of 
delivery.  If  that  is  the  correct  view,  the  decision  in 
Childa  V.  Cox  is  wrong.  In  Colchester  there  is  an 
ordinary  course  of  delivery.  But  in  the  barracks  the 
ordinary  course  of  delivery  has  been  replaced  by  an 
extraordinary  course  of  delivery.  With  that,  however, 
the  objector  has  nothing  to  do.  In  my  opinion, 
therefore,  the  production  of  the  stamped  duplicates 
was  evidence  of  the  service  of  the  notices  of  objection, 
and  we  must  disagree  with  the  formal  decision  of  the 
Divisional  Court,  and  allow  the  appeal. 

Lopes,  L.J. — ^The  revising  barrister  held,  on  the 
authority  of  Childs  v.  Cox,  that  there  is  no  delivery 
^*in  the  ordinary  course  of  post'*  at  the  barracks 
within  the  meaning  of  section  100  of  6  &  7  Yict.  c. 
18,  and  that  the  stamped  duplicates  were  not  avail- 
able to  prove  the  service  of  the  notices  of  objection. 

It  is  necessary  to  consider  what  the  words  *'  in  the 
ordinary  course  of  post "  mean.  The  object  of  the 
Legislature  in  enacting  section  100  was  to  make  the 
stamped  duplicate  retained  by  the  objector  evidence 
of  the  notice  having  been  given.  The  objector  has 
to  comply  with  the  requirements  of  section  100,  and 
the  notices  must  have  been  posted  so  that,  ''in  the 
ordinary  course  of  post,'*  they  would  be  delivered  on 
the  20th  of  AuRust. 

In  this  case  Uie  objector  did  all  that  was  required 
by  section  100,  and  the  only  question  was  whether 
the  notices  were  posted  so  ih&t,  ''in  the  ordinary 
course  of  post,**  they  would  be  delivered  on  the  20th 
of  Augus£  There  was  an  ordinary  course  of  post  in 
Colchester,  and  it  is  clear,  if  the  post  had  been 
permitted  to  take  its  ordinary  course,  the  notices 
would  have  been  delivered  on  the  20th  of  August  at 
the  barracks.  The  reason  why  they  were  not  de- 
livered was  because,  owing  to  some  military  regula- 
tion, the  post  was  not  allowed  to  take  its  ordmary 
course,    ui  my  judgment  this  cannot  prejudice  the 


action  of  the  objector.  He  had  done  all  required  ci 
him  by  the  statute ;  it  was  no  fault  of  his  that  tiie 
notices  were  not  delivered  in  the  ordinary  oonne  d 
post.  A  person  with  a  private  box  or  a  private  baf 
might  give  directions  to  the  postmaster  to  retain  \m 
letters  till  called  for,  or  to  forward  them  once  a  weeL 
Could  it  be  said  that  an  objector  was  to  be  prejodiced 
if  his  notice  was  not  delivered  in  time?  ED^oooIi 
know  nothing  of  this  private  arrangement.  It  wooM 
be  sufficient  for  him  that,  if  notlung  had  been  doDe 
to  delay  or  interrupt  the  notices,  they  would,  in  Cb 
ordinary  course  of  post,  have  been  delivered  in  time. 
Childs  V.  Cojc  was,  in  my  judgment,  wrongly  decide^ 
and  ought  to  be  reversed.  The  court  there  said  thit 
the  case  showed  that  on  the  20Ui  of  Angost  w 
**  ordinary  course  of  post  '*  existed.  But  that  is  Doi 
so.  There  was  an  "ordinary  course  of  post"  by 
which  the  notices  would  have  been  delivered  in  tise 
if  nothing  had  been  done  to  interrupt  it.  I  do  net 
think  that  section  17  can  be  relied  on. 
The  appeal  must  therefore  be  allowed. 

Davby,  L.J.,  concurred. 

Solicitors  for  the  appellant,   Speechley,  Mwmfoti 
Landon^  <fc  Rodgerst  for  Asher  Prior^  Coldbester. 

Solicitor  for  the  respondent,    Toum   Clerks  Oi- 
Chester. 


From  Q.  B.  Div.        ^ 
(Lord  Esher,  M.B..  and  [  Maidi 

Lopes  and  Davey,  L.JJ.)  I 

Wendon  v.  London  County  Council.  {«.) 

Metropolis — Management  Ads — Metropolis  Masiagm^- 
Act,  1862  (25  <fe  26  Vict.  c.  102),  s.  Ib—Oaund  fi« 
of  buildings — Eight  of  owner  to  continue  h»U^ 
begun  before  establishment  of  building  line — "  fiw--- 
ing,  structure,  or  erection  *' — "  VooojU  ground.** 

The  oumer  of  certain  land  adjoining  a  neboif  f»^-«t 
street  deposited  plans  with  the  vestry  for  the  ererfwa  ^'i 
shop  on  the  side  of  the  street,  constructed  the  footif^  M 
two  external  walls,  and  built  twelve  feet  of  the  exkrai 
wall  facing  the  new  street.  Two  years  later  heU^t 
row  of  houses  on  the  same  side  of  the  street^  stauii^  *« 
feet  further  back  than  the  external  tatU.  Subeqst^ 
the  appellant,  having  leased  the  site  from  the  owngr,  a*- 
tinued  the  erection  of  the  sh<^  already  begun  ^  ^ 
owner,  without  the  consmU  of  the  London  Connt^  CiMtJ^ 
Shortly  afterwards  the  architect  of  the  Londm  (V<<S 
Council  decided  that  the  line  of  the  row  of  kmu^  ^ 
the  general  line  of  buildings  in  the  new  sitraL  Tk  ^ 
pdlani  was  ordered  by  a  magistrate  to  demolisk  to  a** 
of  the  building  as  was  erected  Iteyond  the  getyerd  U^  *' 
buildings,  under  25  &  26  Vict.  c.  102,  «.  75,  oW  tV 
order  was  upheld  by  the  Divisional  Court. 

Held,  that  the  land  was  vacant  at  the  time  the  ^f^'^ 
began  to  build  ;  that  the  wall  uhu  not  a  huHdiag,  ^^^ 
ture,  or  erection  within  section  75  o/  25  <fe  26  ndf. 
102,  or  tJie  continuation  or  compleUon  of  a  hH^^ 
structure,  or  erection  ;  and  that  the  order  for  demdi^* 
was  right. 

Appeal  from  the  decision  of  a  Diviaiisial  Osct 
(Wifls  and  Wright,  JJ.)  on  a  case  stated. 

The  owner  of  a  piece  of  land  in  Fulham,  bo^^ 
on  the  east  and  west  by  roads,  laid  eut  upon  b*  ^ 
a  road  for  building  as  a  new  street,  commnm^tf^ 
directly,  in  a  straight  line,  with  the  two  old  ro'dS' 

In  March,   1890,  the  owner  deposited  wflk  * 

(a.)  Beported   by   Theobald   Mathxv,  &^ 
Barrister-  at-Da  w. 
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Falham  Yestiy  plans  for  the  erection  of  a  row  of 
shops  facing  one  of  the  old  roads,  there  beinff  at  the 
time  no  buudings  on  or  facing  the  new  road,  and  in 
August,  1890,  commenced  to  boild.  Having  com- 
pleted the  footings  of  the  front  and  flank  external 
walls  of  the  shop  at  the  comer  where  the  new  joined 
the  old  road,  and  the  flank  wall  itself  to  a  distance  of 
thirty  feet  from  the  old  road,  and  to  a  height  of 
twelve  feet  above  the  level  of  the  new  road,  the  owner 
difioontinued  building  operations. 

In  1892  the  owner  buut  a  number  of  houses  facing 
the  new  road,  the  fronts  of  which  were  about  ten  feet 
farther  back  from  the  roadway  than  the  flank  wall 
erected  in  1890. 

In  July,  1892,  the  owner  granted  a  building  lease 
of  the  land  at  the  comer  of  the  new  and  the  old  road 
to  the  appellant,  who  purchased  from  him  the  foot- 
ings and  flank  waU.  Li  January,  1893,  the  appellant 
hcjgfsn  to  build  (making  use  of  the  footings  and  flank 
w^,  bat  not  of  a  chimney-breast  which  the  owner 
had  built  in  the  flank  wall),  and  carried  up  the  build- 
ing to  the  height  of  two  storeys.  The  building  pro- 
jected 10  feet  beyond  the  general  line  of  buudmgs 
erected  by  the  owner  in  1892  facing  the  new  road, 
hat  no  part  of  the  building  was  in  advance  of  the 
flank  wall.  The  appellant  had  not  obtained  the  con- 
sent in  writing  of  the  London  County  Council  to  the 
erection  of  the  building.  In  March,  1893,  the  archi- 
tect of  the  London  County  Council  declared  the 
general  line  of  buildings  to  be  the  fronts  of  the 
houses  facing  the  new  road. 

On  the  1st  of  April,  1893,  the  appellant  was  sum- 
moned before  a  police  magistrate  under  section  75  of 
the  Metropolis  Management  Act,  1862  (25  &  26  Vict, 
c  102),  and  was  ordered  to  demolish  so  much  of  the 
bailding  as  was  erected  by  him  beyond  the  general 
boildingline. 

The  Divisional  Court    (Wills    and   Wright,    JJ.) 
affirmed  the  magistrate's  order. 
.    The  appellant  appealed  to  the  Court  of  Appeal. 

Channdl,  Q.O.,  and  B.  C,  Olen,  for  the  appellant, 
dted  London  CowfUy  Council  v.  Cross,  61  L.  J.  M.  C. 
160,  40  W.  B.  Dig.  148 ;  Lord  Auckland  v.  We^t- 
ninOer  Local  Board,  20  W.  B.  845,  L.  B.  7  Ch.  App. 
597. 

Horace  Awry,  for  the  respondents,  cited  Spackman 
T.  Plwmtead  Board  of  Works,  33  W.  B.  661,  10  App. 
Cas.  229;  Clark  v.  Vestry  of  8t.  Pancras,  34  J.  P.  181 ; 
JSHm  v.  Plumsiead  Board  of  Works,  41  W.  B.  496,  57 
J.  P.  359 ;  Barlmv  v.  Kensington  Vestry,  31  W.  B. 
514,  34  Ibid.  521,  27  Ch.  D.  362,  11  App.  Cas.  257. 

Lord  EsKER,  M.B. — ^The  question  is  whether  what 
was  erected  by  the  appellant  after  the  line  of  the 
street  was  demied,  was  an  erection  within  section  75 
of  the  Metropolis  Management  Act,  1862,  which 
might  properly  be  dealt  with  by  the  authorities  under 
that  section.  The  case  does  not  come  within  section 
74  at  all.  The  whole  matter  depends  upon  the  inter- 
pretation of  section  75.  Before  the  line  of  buildings 
was  defined,  part  of  a  wall  was  built  by  the  app^- 
Isnt's  predecessor,  who,  for  the  present  purpose,  must 
he  regarded  as  identical  with  the  appellant.  The 
wall  was  intended  to  be  the  beginning  of  a  house  or 
dum.  It  was  left  unfinished  for  two  years  and  a 
half,  but  there  was  no  abandonment,  and  the  case 
nrnst  be  dealt  with  as  if  the  building  was  continuous. 
Was  the  subsequent  operation  by  the  appellant  the 
erection  of  a  bmlding  ? 

The  section  must  be  constraed  in  the  way  laid 
down  by  James  and  Mellish,  L.J  J.,  in  Lord  Auckland 
▼.  Westmingter  Local  Board.  Was  that  which  was 
boilt  an  erection  on  ground  which  was  "  vacant " 
within  the  meaning  of  the  sti^tute  P    The  answ^  to 


the  question  depends  upon  facts,  and  the  proper 
legal  inference  to  be  drawn  from  them.  The  flank 
wall  in  question  had  been  built  to  a  height  of  twelve 
feet  before  the  building  line  was  defin^,  and  it  was 
intended  that  it  shoiud  form  part  of  a  building  in 
process  of  erection.  Was  that  wall  sufficiently  ad- 
vanced to  be  regarded  as  a  "  building,  structure,  or 
erection"  within  the  meaning  of  the  Act?  The 
section  does  not  forbid  the  completion  or  continua- 
tion of  an  existing  <' building,  structure,  or  erec- 
tion " ;  the  words  are,  ''  No  bidldinff,  structure,  or 
erection  shall  be  erected."  James  and  Mellish,  L. JJ., 
said  that  those  words  meant.  No  building,  &c.,  shall 
be  erected  on  land  which  is  vacant  within  the  meaning 
of  the  section. 

If  that  which  was  on  the  land  was  not  a  ''build- 
ing, structure,  or  erection,"  then  that  which  was  done 
after  the  building  line  was  defined  was  the  erection, 
and  not  the  completion  or  continuation,  of  a  *'  build- 
ing, structure,  or  erection."  The  wall  was  twelve 
feet  high  in  one  part,  not  so  much  in  another,  and  it 
did  not  ^o  the  whole  length  of  the  building.  But 
the  question  is  not  what  the  intention  of  the  bmlder 
was  with  regard  to  the  wall,  but  what  the  w^ 
actually  was.  In  mv  opinion,  this  wall  was  not  far 
enough  advanced  to  be  called  a  ''building,  structure, 
or  erection,"  and  the  land  in  (j^uestion,  after  the 
manifestation  of  the  building  line,  was  therefore 
"  vacant "  land.  The  order  of  the  magistrate  was 
right,  and  must  be  affirmed. 

Lopes,  L.J.  (after  stating  the  facts).-— The  question 
for  us  is.  Was  the  act  of  the  appellant  in  raismg  this 
building  a  violation  of  section  75  of  the  25  &  26  Vict, 
c.  102  F  The  words  of  the  section  are,  "  No  building, 
structure,  or  erection  shall,  without  the  consent,  &c., 
be  erected."  What  was  the  wall  before  the  bmldiog 
line  was  established  P  Was  it  a  "  building,  structure, 
or  erection  "  ?  I  have  come  to  the  conclusion  tluit  it 
was  not.  The  principle  on  which  Cockbum,  C.J., 
decided  the  case  of  Clark  v.  Vettry  of  8t,  Pancrcu  is 
material.  The  question  as  to  what  was  done  before 
the  building  line  was  established  must  be  a  question 
of  fact  in  each  case.  Here  the  ground  in  question 
was  **  vacant,"  and  the  appellant,  after  the  building 
line  was  established,  continued  tiie  building  opera- 
tions, and  turned  the  waU  into  a  house.  IDiat  is  to 
say,  he  erected  a  ''  building "  within  the  meaning  of 
the  section  after  the  general  line  of  buildings  was 
established. 

The  case  may  be  one  of  hardship,  but  the  appellant 
might  have  applied  for  the  consent  of  the  London 
County  Council,  and  we  should  not  be  justified  in 
coining  to  the  conclusion  that  the  London  County 
Coun(u  would  have  acted  in  an  arbitrary  way. 

Dayey,  L.J. — I  am  entirelv  of  the  same  opinion. 
The  question  is  whether  the  building  ordered  to  be 
removed  is  a  new  "  building,  structure,  or  erection  " 
within  section  75.  I  am  of  opinion  that  it  is, 
although  the  wall  was  already  partly  built,  and 
although  the  intention  of  the  owner  was  to  add  a 
house  or  shop  to  it.  If  it  is  to  be  regarded  as  a  new 
buildinff  it  has  only  the  rights  of  a  new  house,  and  I 
adopt  the  interpretation  ox  section  75  of  James  and 
Mellish,  L.JJ.,  m  Lord  Auckland  v.  Westminster  Local 
Board  and  the  judgment  of  Cotton,  L.  J.,  in  Barlow 
V.  Vestry  of  Kensington.  The  latter  case,  it  is  true, 
was  overruled  in  the  House  of  Lords,  but  solely  ou 
the  ground  that  no  building  line  had  been  established. 
It  is  no  doubt  inconvenient  to  have  to  decide  each 
case  on  its  own  merits,  but  I  affree  with  Lopes,  L.J., 
that  the  Legislature  conferrea  a  dispensing  power 
from  the  requirements  of  section  75  upon  the  London 
County  Council  which  it  may  exercise  at  its  discre- 
tion,   I  will  onl^  a4d  ttiat  nothing  whigl^  X  lubve  9ai4 
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must  be  taken  to  imply  that  where  a  building  or 
stmoture  already  exists  belore  the  building  line  is 
established,  its  subsequent  completion  will  bring  it 
within  section  75. 

Appeal  diemmed. 

Solicitors  for  the  appellant,  ^(n&man,  Paynier,  &  Co, 

Solicitors  for  the  respondents,  Blaxland. 


Prom  Prob.  Div.  &  Adm.  Div.  \ 
(lindley,  Kay,  and  A.  L.    J    Feb.  28 ;  March  8. 
Smith,  L.JJ.)  j 

Undbewood  v.  Undbbwood.  (a.) 

Divorce— Alimony — Eelea$e  of  past  and  future  payments 
— Consideration, 

A  promise  to  release  arrears  and  future  payments  of 
alimony  is  not  supported  hy  a  consideration  of  a  sum  less 
than  the  arrears. 

Decision  o/ Jeune,  P.,  reversed. 

Cumber  v.  Wane,  1  8tr.  426,  1  Sm.  L.  C,  9th  ed„ 
p.  366,  and  Foakes  v.  Beer,  33  W.  R.  233,  9  App. 
Cas,  605,  foUowed. 

Appeal  from  a  decision  of  the  President  of  the 
Probate  Divorce  and  Admiralty  Division. 

An  order  was  made  by  the  c*>urt  for  payment  by 
the  divorced  husband  in  the  suit  of  permanent  aU- 
mony  to  the  divorced  wife  in  the  form  of  an  annuity 
of  £40,  to  be  paid  in  monthly  instalments. 

By  an  agreement  in  writing,  but  not  under  seal, 
dated  the  11th  of  November,  1891,  there  being  then 
arrears  of  alimony  due  to  the  divorced  wife  (who  had 
married  again,  and  was  then  Mrs.  Bates)  amounting 
to  £16  138.  4d.,  Mrs.  Bates  and  her  then  present  hus- 
band agreed  with  her  divorced  husband.  Underwood, 
in  consideration  of  £10,  to  release  him  from  all  arrears 
and  future  payments  of  alimony. 

Two  years  afterwards  Mrs.  Bates  issued  a  writ  of 
fieri  facias  for  the  sum  of  £86  13s.  4d.,  which  in- 
dued two  years'  arrears  beyond  the  arrears  due  at 
the  date  of  the  agreement. 

On  the  5th  of  February,  1894,  the  Plresident  set 
aside  the  writ,  on  the  ground  of  the  agreement. 

Mrs.  Bates  appealed.  The  money  had  been  paid 
into  court. 

W.  H.  Stevenson^  for  the  appellant.— They?,  fa,  may 
legally  issue,  for  (1)  there  was  no  consideration  in 
law  for  the  agreement  to  release  the  alimony: 
Foakes  v.  5cer,  33  W.  R.  233,  9  App.  Cas.  605 ;  and 
(2)  alimony  is  not  alienable  :  In  re  Robinson^  33  W.  K. 
17,  27  Ch.  D.  160 ;  Linton  v.  Linton,  33  W.  R.  714, 
15  Q.  B.  D.  239. 

Bucknill,  Q.C.,  and  Searle,  for  the  respondent. — (1) 
There  was  good  consideration  for  the  release.  The 
£10  being  borrowed  for  the  purpose  is  a  considera- 
tion. At  any  rate,  the  release  is  good  as  to  the  future 
alimony,  even  if  bad  for  wiping  out  the  past  arrears. 
(2)  This  is  not  a  debt  to  wmch  the  doctrme  of  Cum^ 
her  V.  Wane,  1  Str.  426,  1  Sm.  L.  C,  9th  ed.,  p.  366, 
applies,  for  it  is  not  an  ascertained  sum,  inetsmuch  as 
the  order  under  which  it  arises  is  an  interlocutory 
order,  which  may  be  altered  or  varied  by  the  cotut 
from  time  to  time  as  circumstances  ma^  require :  29 
&  30  Vict.  c.  32,  s.  1.  Strictiy  speakmg,  it  is  not 
alimony  at  all. 

Stevenson,  in  reply. — ^The  arrears  are  propertv :  In 
re  Robinson;  Linton  v.  Linton',  and  are  provaole  in 
bankruptcy,  though  future  payments  of  alimony  are 

(a.)  Reported   by  Abthub   Lawbbnoe,    Esq., 
Barrister-at-Ji^w, 


not.    For  the  present  purpose  there  is  no  differeoce 
between  alimony  and  permanent  maintenance. 

March  8.— Lindlby,  L.J.  (after  referring  to  tb 
facts  and  to  the  agreement).— When  this  agreemart 
was  entered  into.  Underwood  owed  his  former  wife 
£16  13s.  4d.  for  arrears  of  the  allowance  o!  £# 
which  he  had  been  ordered  to  pay.  He  mi^^t  his? 
applied  to  have  the  order  discharged  or  varied  on  tk 
ground  of  his  inal^ty  to  comply  with  it,  hot  k 
made  no  such  application,  and  the  £16  ISs.  4d.  wu 
therefore  a  liquidated  sum  due  from  him  to  fas 
former  wife.  A  payment  by  him  to  hfs  of  £10ooaH, 
therefore,  not  discharge  it.  H  so,  the  same  siia 
cannot  be  a  sufficient  consideration  for  a  piomue  to 
release  it,  and  still  less  can  the  same  sam  be  & 
sufficient  consideration  to  release  both  the  £16 13s.  4i 
and  also  all  future  demands  in  respect  of  the  £40  a 
year,  ordered  to  be  paid.  Nor  is  it  possible  to  tmt 
the  £10  as  the  oonsiciaration  for  the  promise  to  id«« 
the  future  demands,  and  so  make  the  promin  a  MsA- 
ing  one  as  to  them,  although  not  as  to  tk 
£16  13s.  4d.  In  short,  turn  the  agreement  sboatw 
one  will,  it  is,  in  my  opinion,  impossible  to  avoid  tk 
conclusion  that  it  is  invalid  for  want  of  considcntioi. 
To  hold  it  valid  is  impossible  consistently  with  C«r 
htr  V.  Wane  and  Foakes  v.  Beer.  Being  inn^ 
arrears  of  the  allowance  went  on  accumulating.  i»j 
ultimately  amounted  to  £86  138.  4d.  The  foma 
wife  was  entitied  to  issue  a  fi.  fa.  for  that  amofflt, 
and  she  issued  one  accordingly.  Underwood  Kogkt 
to  set  this  aside,  but  again  no  attranpt  was  mtde  1^ 
him  to  discharge  or  vary  the  order  for  the  F^r^ 
of  the  £40  a  year ;  nor  when  we  asked  hu  ocwasel 
whether  he  desired  to  make  such  an  applicatioa  to 
dischaige  it,  did  he  express  any  such  desire. 

Under  these  circumstances,  I  am  of  opimon  <3at 
they?. /a.  was  legally  issued,  and  that  the  igre««t 
relied  on  by  Underwood  as  entitling  him  to  «i  w 
fi.  fa.  aside  is  not  sufficient  for  the  purpose.  Ik, 
appeal,  therefore,  must  be  allowed,  and  Undcrwtwdj 
application  must  be  refused,  with  oosts  hew  *» 
below,  and  the  money  paid  into  court  by  him  mas*  w 
paid  to  his  former  wue. 

Kay,  L.  J.— The  appellant  says  that  the  agreawBt 
was  without  consideration,  and  was  therefore  «»«• 
pa^stwm.  The  nominal  consideration  was  £10, 'Wb* 
arrears  due  at  the  time  of  the  agreement  amooirtedte 
£16  I3s.  4d.  This  was  a  liquidated  debt,  ai^coh 
sequentiy  the  agreement  to  release  it  for  £10  wof 
the  rule  of  law  an  agreement  without  ooumdmsba^ 
But  it  is  suggested  that  the  release  of  the  fatm 
payments  muces  some  difference.  If  there  ^■•* J^ 
consideration  for  agreeing  to  release  the  £16  13i.  «^ 
the  agreement  to  release  something  °**"^^J^^ 
make  a  consideration.  It  renders  tiie  agreaw 
more  unreasonable.  It  is  suggested  that  if  ^^^ 
been  no  arrears  the  £10  might  have  been  ini&» 
consideration  for  the  agreement  to  release  tiie  fQ*B» 
payments.  But  then  the  £10,  though  sc»oeij»fl« 
than  a  nominal  consideration,  would  not  bate  ws 
wiped  out  by  the  arrears,  as  is  the  case  now.  e^ 
£10  being  so  absorbed,  there  was  no  oowwmff 
whatever  for  the  rest  of  the  agreement.  ^*«^ 
suggested  that  possibly  a  case  might  have  been  ■» 
under  section  1  of  the  Act  29  &  30  Vict  Cj^  » 
discharging  the  order  for  alimony  altogcmff  ^ 
reason  of  the  inability  of  the  divorced  hiuha»  * 
pay.  We  asked  his  counsel  whether  he  ^^^^ 
have  an  opportunity  of  raising  this  question,  W  * 
declined.  ^^ 

The  doctrine  exemplified  in  Cum^  v.  **^**^^*^'| 
agreement  to  release  a  debt  actually  due  in  «*^J* 
tion  of  thepaymentof  a  smaller  sum  is  «**^f?5 
has  bewi  rooenUy  reoognized  m  the  Hoqse*?  W 
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EElOH  COTTBT. 


mFoakea  t.  Beer.  I  am  not  indined  to  depart  from 
a  well-fettled  rale  of  law  by  inyenting  some  fine 
distmction  to  exempt  a  particular  ease  from  ita 
qieration.  I  confesB  I  am  totally  unable,  having 
regard  to  that  rule,  to  see  any  ground  for  holding 
that  there  was  anv  valuable  consideration  for  the 
agreement,  and  I  therefore  think,  with  deference  to 
the  learned  President,  that  the  fi,  fa,  in  this  case 
ouj^t  not  to  be  set  aside. 

I  mmt  add  that  I  am  not  much  impressed  by  the 
ai^goment  that  this  conclusion  is  hard  upon  the 
diroroed  husband.  Tluat,  if  it  were  so,  wouM  not  be 
a  reason  for  departing  from  the  rule  of  law.  But,  on 
the  other  hand,  to  ^ve  up  £16  13s.  4d.  actually  due 
and  £40  a  year  during  the  rest  of  the  appellant's  life 
lor  a  present  payment  of  £10  was  an  agreement  so 
improvident  thiat  I  cannot  feel  regret  it  should  not  be 
enfozoeahle. 

A.  L.  SiOTH,  L.J. — It   is   contended   upon   this 
^^peal  bjr  the  wife  that  this  affreement  affords  no 
r,  for  that  it  cannot  be  enforced  in  a  court  of 


lav  by  reason  of  its  being  made  without  considera- 
tion, and  the  well-known  rule  of  law  was  rdied  on, 
TIL,  that  payment  of  a  lesser  sum  cannot  support  an 
ifioord  to  fore^  a  larger  sum  then  due.  It  has  been 
decided  ever  smoe  the  days  of  Cumber  v.  Wane,  in  the 
year  1718,  affirmed  in  the  House  of  Lords  in  Foakea 
▼.  Beer,  that  a  debtor  does  not  establish  the  defence 
of  payment,  or  accord  and  satisfaction,  upon  proof 
that  lus  creditor  has  agreed  to  forego  his  debt  then 
doe  in  consideration  of  payment  of  part  only  of  that 
debt,  for  payment  of  ^art  only  of  what  is  due  can 
OQDstitute  no  consideration  moving  from  the  debtor  to 
the  creditor  to  uphold  the  promise  of  the  creditor  to 
for^  the  residue  of  his  debt. 

It  vas,  however,  argued  that  alimony  was  not  a 
debt  to  which  the  doctrine  laid  down  in  Cumber  v. 
^Aiu  ^jplied,  for  that  it  was  a  debt  which  there  was 
ft  poMihuity  of  netting  rid  of,  by  obtaining  an  order 
ficating  the  order  for  the  alimony,  and  that  upon 
^ppKcation  made  upon  proper  materials  the  judge  of 
the  Divorce  Court  might  do  so,  and  that  such 
materials  existed  in  the  present  case  upon  which  the 
hubaiid  could  have  founded  such  an  application,  and 
that  if  BQooessful  the  wife's  right  to  the  £16 13s.  4d., 
ai  well  as  to  the  residue  of  the  alimony,  mi«^ht  have 
gone.  Sir  F.  Jeune  took  this  view,  and  hel<f  ^at  as 
there  was  this  possibilty,  the  £16  13s.  4d.  was  not  an 
anertamed  debt  due,  to  which  Cumber  v.  Wane  would 
^pply.  It  is  here  that  my  difficult  arises.  How  can 
the  possibility  of  getting  the  order  for  alimony  set 
•aide  render  the  £16  13s.  4d.  not  an  ascertained  debt 
then  due?  TiU  set  aside,  the  £16  13s.  4d.  is  an 
••pertained  debt  due,  and  if  the  application  fails  the 
debt  remains  just  what  it  was  before.  I  would  wAat 
wtthst  there  is  always  the  possibility  of  a  debtor 
waning  bankrupt,  yet  this  surely  cannot  render  an 
Mootained  debt  due  before  the  bankruptcy  not  to  be 
nich  a  debt.  In  either  of  these  cases  there  is  a  possi- 
^ty  of  the  debt  beinff  got  rid  of,  but  until  it  is  got 
nd  of  I  cannot  see  how  I  can  hold  that  it  is  not 
tt  aaoartained  debt  due  in  prcesenti.  If  such  a 
P^vihQity  sufficed  to  alter  an  ascertained  debt  into 
vhat  is  not  an  ascertained  debt,  it  seems  to  me  that 
» would  really  destroy  the  decision  of  t^e  court  in 
vniber  v.  Wane. 

I  agree  that  if  the  divorced  husband  had  agreed  not 
to  take  any  proceedings  to,  if  possible,  vacate  the  order 
>^  alimony,  then  a  new  consideration  over  and  above 
**  Payment  of  the  £10  would  have  existed  and 
^J^lhaye  sufficed  to  uphold  the  promise  of  the 
^^(voed  wife  not  to  further  insist  upon  the  alimony 
<>der,  but  there  has  been  no  such  agreement  in  this 
«*>  Mid,  twist  it  and  torn  it  as  you  will,  aU  that 


has  taken  place  as  regards  a  oonsideration  movinjB^ 
from  the  debtor  is  a  payment  by  the  debtor  to  his 
creditor  of  a  less  sum  than  the  debt  then  due,  and 
this,  as  pointed  out  before,  will  not  uphold  an 
€usumpsit.  We  offered  the  divorced  husband  time  to 
make  an  application  to  the  learned  judge  to  see  if  he 
could  get  relief  from  the  alimony,  but  this  offer  was 
refused;  and  in  my  judgment,  for  the  reasons  above, 
this  appieal  must  be  allowed. 

Appeal  allowed. 

Solicitors,  Law  A  Worseam,  for  R*  H.  Bwkby, 
Leicester;  Preston,  Stow,  A  Preston,  for  Pilgrims  <fe 
Preston,  Hinckley. 


Veh.  21 


Chan.  Div.  i 
Chitty,J.  j 

In  re  Taylor. 
Taylor  v.  Wads,  (a.) 

Administration— Specific  pecuniary  bequest — Detftor-^ 
Retainer. 

Specific  bequest  of  the  profits  of  a  business  to  be  carried 
on  by  executors.  Executors  may  retain  the  profits  against 
a  debt  due  from  the  legatee. 

Summons. 

The  testator  was  a  partner  in  the  firm  of  J*  W.  & 
J.  L.  Taylor.  The  partnership  articles  provided  for 
the  contmuance  of  llie  partnership  for  fourteen  years 
from  the  11th  of  October,  1884,  and  gave  the  partners 
other  than  Herbert  Tavlor  power  to  appoint  persons 
by  will  to  succeed  to  their  share  of  the  business.  In 
pursuance  of  this  power  the  testator,  who  died  on  the 
23rd  of  February,  1891,  ajypointed  his  executors  to 
succeed  him  in  the  said  business,  and  bequeathed  his 
share  to  them  upon  trust,  during  a  certam  period,  to 
carry  on  the  business  and  pay  the  profits  tibereof  to 
Herbert  Taylor  during  his  hf e. 

At  the  death  of  the  testator,  Herbert  Taylor  was  his 
debtor  to  the  amount  of  £5,600,  which  amount  was 
still  unpaid. 

On  the  26th  of  May,  1891,  Herbert  Taylor  assigned 
all  his  share  and  interest  in  the  capital  and  profits  of 
the  business  to  trustees  for  the  benefit  of  his  creditors. 
The  executors  carried  on  the  business,  and  having  in 
hand  a  sum  of  £1,266  17s.  lOd.,  profits  accrued  in 
respect  of  the  testator's  share  in  the  business,  took  out 
a  summons  to  determine  whether  they  ought  to  retain 
this  sum  and  any  sums  which  might  thereafter  accrue 
in  respect  of  such  profits  during  the  period  mentioned 
in  or  towards  payment  of  the  said  debt,  or  whether 
they  ought  to  pay  the  whole  or  any  part  of  the  same 
to  Herbert  Tapor's  assignees. 

Butcher,  for  the  executors.— We  can  retain  money 
in  hand  payable  to  the  debtor  against  money  due 
from  him. 

C  W.  Cecil  Procter,  for  the  trustees  of  certain  trust 
legacies,  supported  this  view. 

Buckmaster,  for  the  assignees  of  Herbert  Taylor. — 
The  ffift  of  the  proceeds  is  a  specific  legacy,  against 
whicn  there  can  oe  no  retainer :  Akerman  v.  Akerman, 
40  W.  E.  12,  [1891]  3  Ch.  212 ;  Cherry  v.  BauUbee,  4 
My.  &  Or.  442 ;  Courtenay  v.  Williams,  3  Hare,  639. 

Orosvenor  Woods,  Q.C.,  and  Theobald,  for  Herbert 
Taylor. 

(a.)  Beported  by  G.  BoWLAin)  Alstoit,  Bsq., 
Barrister-at-Law. 
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HlOH  COUBT. 


In  KB  Taylor.— In  bb  Clbmekts. 


High  Cottbt. 


Procter,  in  reply. — ^The  authoritieB  against  my  con- 
tention are  all  cases  of  specific  bequests  of  leaseholds 
or  chattels,  or  specific  devises  of  freeholds.  There  is 
no  authority  on  a  specific  bequest  of  money. 

Chitty,  J. — Under  the  gift  to  the  executors  they 
have  in  hand  a  sum  of  £1,256  ITs.  lOd.,  representing 
the  profits  on  the  testator's  share  in  the  partnership. 
These  profits  are  given  to  his  son  Herbert  It  is 
argued  for  Herbert  and  his  asoijenees  that  there  is  no 
right  of  retainer,  because  the  gifi  of  these  profits  is  a 
specific  gift.  The  law  is  settled  that  as  against  a 
specific  devise,  which  is  outside  the  duties  of  the 
executors,  there  is  no  retainer.  It  is  equally  plain 
that  in  the  case  of  a  specific  bequest  of  leaseholds 
there  is  likewise  no  right  of  retainer.  The  two  things 
cannot  be  measured  one  against  the  oiher,  and  the 
same  rule  prevails  also  in  the  case  of  specific  chattels. 
If  in  such  cases  the  riffht  did  exist,  it  would  be  a  right 
not  of  retainer  but  of  lien. 

Now  if  this  rule  were  imiversal  there  would  be  no 
right  of  retainer  in  the  present  case.  But  I  find  here 
on  either  side  a  liquidated  demand.  The  executors 
have  money  in  hand  payable  to  the  le^tee,  and  I 
think  I  should  be  unnecessarily  narrowmg  the  doc- 
trine of  retainer  were  I  to  hold  that  the  right  did  not 
exist  in  this  case.  The  person  to  pay  and  the  person 
to  receive  is  the  same.  The  mass  of  the  estate  is 
diminished  by  the  non-payment  of  a  debt  which  is 
due  to  the  testator's  estate  from  the  legatee.  In  my 
opinion  the  executors  have  the  right  of  retaining  these 
profits  as  against  the  debt  due  from  the  legatee. 

Solicitors,  Wade  <b  LycUl ;  Tatham  &  Procter ;  Cro%- 
ley  <fe  Bum. 


In  re  Clbmbkts. 

CLEMBirrS  V.  PBAB8ALL.  (a.) 

Will — Legctcy — Segregatum^Right  to  income  -^Infant — 
Maintenance — Conveyancing  Act,  1881  (44  <{;  45  Vict, 
c.  41),  8.  43. 

If  there  is  a  dear  direction  in  a  will  that  a  contingent 
legacy  be  immediately  set  apart  for  the  benefit  of  the 
olrjtds  of  the  gift  when  the  contingency  indicated  happens, 
when  that  contingency  does  happen  the  fund  set  apart, 
with  all  its  accretions,  belongs  to  the  contingent  legatees. 

Held,  on  the  above  principle,  thai  the  intermediate 
income  of  a  sum  of  stock  specifically  bequeathed  in  trust 
for  infants  on  a  contingency — viz.,  their  aJttaining  the 
age  of  twenty-one  years — wotUd  belong  to  the  legatees  On 
their  attaining  that  age;  and  therefore  that  the  43rd 
sedion  of  the  Conveyancing  Ad,  1881,  applied  to  the 
case,  and  authorized  the  application  of  the  income  of  the 
stock  for  or  towards  the  infants*  maintenance  during 
their  minority. 

In  re  Medlock,  55  L,  J,  Ch,  738,  34  W.  R,  Dig.  87, 
foUowed. 

Summons. 

^Vniliam  Clements  by  his  will,  dated  July  15,  1886, 
after  ai)point]iig  his  wife,  the  plaintiff  Jane  Clements, 
the  plaintiffs  Sme%  Bonnor  and  Frederick  UUmer, 
and  one  Bobert  Searles  Maitland  to  be  execu- 
trix  and  executors  respectively  and  trustees  thereof, 
and  bequeathing  certain  pecuniary  legacies,  made 
the  following  bequests:  —  '*I  bequeath  the  sum 
of  £4,000  Victoria  £4  per  Cent.  Stock  held  by  me 
at  the  date  of  this  my  will,  or  which  may  be  held 
by  me  at  my  death,  or  the  like  sum  out  of  any  larger 

(a.)  Beported  by  J.  F.  Walby,  Esq.,  Barristei  -at- 
Law. 


amount  of  that  stock  which  may  be  held  by  me  at 
my  death,  or  any  sum  of  that  stock  less  than  £4,000 
in  nominal  value  then  held  by  me  and  socli  a 
sum  of  cash  as  with  the  nominal  value  of  such  stock 
will  make  £4,000,  or  in  the  absence  of  any  sodi  stock 
then  held  by  me  the  sum  of  £4,000  cash,  to  the  tras- 
tees  of  this  my  will,  in  trust  for  such  of  my  grand- 
daughters Florence  Pearsall  and  Dora  PearsaU  as 
dii£  survive  me  and  attain,  in  my  lifetime  or  after- 
wards, the  age  of  twenty-one  years,  and  if  those  con- 
ditions shall  be  fulfilled  in  the  case  of  each  of  thea, 
then  in  equal  shares  between  them.  And  I  declare 
that  during  the  infancy^  of  both  or  either  of  my  la^ 
granddau^ters  the  said  trustees  may  sell  the  whole 
or  any  portion  or  portions  of  the  saia  Tictona  Stoek 
the  tide  whereunto  may  still  be  contingent.''  And 
after  devising  and  bequeathing  certain  freehold  and 
leasehold  hereditaments  and  premises  to  the  tnisteei 
of  his  will  upon  the  trusts  therein  mentioned,  and 
making  specific  bequests  to  and  in  favour  of  hi; 
wife,  the  testator  devised  and  bequeathed  all  lui 
real  and  personal  property*  not  thereinbefore  specifi- 
cally disposed  of  to  the  said  trustees  absolutely,  upon 
trust  to  sell  and  form  a  fund  by  investing  the  pn>- 
oeeds  of  such  sale,  after  deduction  of  certain  pay- 
ments thereout,  thereinafter  referred  to  as  the  residiuz? 
fund.  And,  after  declaring  certain  trusts  thereof  ^ 
the  benefit  of  his  wife  and  daughters  and  their  iaot 
as  to  so  much  (if  any)  of  the  residuary  fund  and  all 
accretions  thereto  as  would  in  the  events  which  migiit 
occur  be  undisposed  of  under  the  foregoing  trusts  a:^ 
provisions,  the  testator  gave  and  bequeathed  thesaiae 
to  his  sons  W.  H.  Clements,  and  A.  C.  Clements  ab- 
solutely as  joint  tenants. 

By  a  codicil,  dated  the  4th  of  June,  1892,  to  ku 
will,  the  testator  revoked  the  appointment  of  tk 
said  B.  S.  Maitland  as  one  of  the  trustees  and  exen- 
tors  of  his  will,  and  appomted  the  plaintiff  H.  X. 
Sells  to  be  a  trustee  and  executor  thereof  in  tk 
place  of  the  said  B.  S.  Maitland. 

On  the  1st  of  December,  1892,  the  testator  d«i 
leaving  him  surviving  his  widow,  Jane  Clemeotii  )k 
two  sons,  W.  H.  Clements  and  A.  C.  Clemeota,  afri 
four  daughters,  and  no  more.  The  testator  «ai  it 
the  date  of  his  will  possessed  of  a  sum  of  £iOD0, 
and  no  more,  Victoria  £4  per  Cent.  Inscribed  Stock, 
and  he  continued  so  possessed  up  to  the  date  of  la 
death. 

Florence  Lillie  Pearsall  and  Dora  Winifred  Fcv^ 
sall  both  survived  the  testator,  and  vrere  nowlniaf, 
but  were  still  infants,  and  their  father  baring  sf^; 
plied  to  the  plaintiflFs  to  pay  the  inoome  of  the  «i^ 
sum  of  £4,000  Victoria  Stock  to  him  or  othffrti 
apply  the  same  for  or  towards  their  maintenaffift 
education,  or  benefit  during  their  respective  minontiA 
this  summons  was  taken  out,  under  ord.  55,  r.  3  'j\^ 
determine  who  was  entitied,  during  the  minontj  « 
the  infants,  to  the  income  of  the  stock,  and  wbe^ 
during  their  minoritnr  such  income  might  be  piid  t0 
their  parent  or  guardians,  or  otherwise  appHed  fof'^r 
towaras  their  maintenance,  education,  or  beneit. 

Burleigh  Muir,  for  the  executors  and  tntsteesof  tk 
wiU. 

G.  J.  Duncan,  for  the  infant  granddaug^ten.-^ 
case  rests  on  the  43rd  section  of  the  Conveyancing^ 
1881,  as  construed  in  In  re  Dickson,  33  W.  B.  illf 
Ch.  D.  331.  [Chitty,  J.— That  was  not  a  ca»«i 
specific  legacy.]  The  court  there  took  the  ^^^^^^ 
the  43rd  section  did  not  go  beyond  Lord  CranwifttJ 
Act,  as  to  which  aee  In  re  Cotton,  24  W.  B.  2*Jj 
Ch.  D.  232.  This  gift  of  Victorian  stock  '^^^ 
of  a  fund  set  apart  from  the  rest  of  the  esi^  <^ 
accordingly  carries  the  interest  until  the  tiB^  * 
vesting:  In  re  Medlock,  65  L.  J.  Ch.  738,  Si  "•*• 
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High  CoimT. 


In  bb  Clements. — ^In  be  Piokard. 


High  Court. 


Dig.  87.  In  Long  v.  Ovendefi,  29  W.  B.  709,  16  Ch. 
D.  691,  Jessel,  M.B.,  uses  ezpreBsions  showing  that 
he  r^arded  it  as  settled  that  a  gift  of  a  specific  legacy 
earned  the  intermediate  income.  The  4drd  section, 
thoefore,  applies  here,  and  the  dividends  of  this  stock 
are  ayaOabfe  for  the  maintenance  of  the  infant  grand- 
daughters. 

Hicketf,  for  the  residnary  legatees. — ^Admitting  that 
the  gift  is  specific,  it  is  not  so  segregated  as  to  carry 
intermediate  income,  which  therefore  falls  into  the 
rwidue :  QvthHe  v.  Walrmd,  31  W.  R.  285,  22  Ch.  D. 
571.  In  Long  ▼.  Ovenden  Jessel,  M.B.,  was  dealing 
vith  a  case  of  postponed  enjoyment  only,  and  his 
laognage  must  be  taken  in  connection  with  that  fact. 

He  also  referred  to  the  following  authorities : — 
Wolstenholme  &  Brinton*8  notes  to  section  43  of  the 
Act  (Conveyancing  Acts,  6th  ed.,  p.  1U2);  Theobald 
on  Wills,  3rd  ed.,  p.  129 ;  Hawkins  on  Wills,  p.  44; 
B<^on  Legacies,  4th  ed.,  vol.  II.,  p.  1,305;  In  re 
Jtjfrey,  Burt  ▼.  Arnold,  39  W.  B.  234,  [1891]  1  Ch. 
671;  In  re  Inman,  Inman  v.  BolU,  ante,  p.  156, 
[1893]  3  Ch.  518;  Fumeaux  v.  Mucker,  W.  N,,  1879, 
p.  135 ;  and  In  re  Adams,  Adam$  ▼.  Adama,  41  W.  B. 
329,  [1893]  1  Ch.  329. 

Levett,  Q.C,  and  A,  UnderhiU,  for  other  parties. 

Dtmcan^  in  reply. — Boddy  y.  Dawes,  1  Keen,  362,  is 
on  all  fours  with  this  case. 

CnnTY,  J. — The  question  is  whether  the  43rd  sec- 
tion of  the  Conveyancing  Act  applies  to  the  trust 
legacy  of  £4,000  Victoria  Government  £4  per  Cent. 
Stock.  [His  lordship  here  read  the  will.]  In  the 
erents  which  happened  the  testator  had  standing  in 
his  name  at  his  death  £4,000  Victoria  Government 
£4  per  Cent.  Stock,  and  the  stock  passed  under  the 
bequest  which  I  have  read.  The  gift  is  a  specific 
gift.  It  is  a  specific  gift  to  the  trustees,  and  the 
trustees  are  to  hold  it  on  the  trusts  mentioned ;  the 
legacy  from  its  very  nature  appears  to  be  segregated 
iram  the  estate. 

It  appears  to  be  established,  notwithstanding  a 
MBible  slip  of  the  late  Master  of  the  Bolls  (Jessel, 
jLR^  in  Long  v.  Ovenden,  that  where  there  is  a 
spedfic  legacy  to  an  infant  on  his  attaining  twenty - 
one,  the  intermediate  income  of  the  legacy  does  not 
psM  to  the  contingent  legatee.  In  Long  v.  Ovenden  a 
different  principle  seems  to  be  stated,  but  the  Master 
of  the  Bolls  was  dealing  there  with  postponed  en- 
joyment only,  not  with  postponed  vestmg. 

Bat  there  is  here  a  double  segregation,  for  the  thing 
iMf  is  serparated  from  the  mass ;  and,  moreover,  the 
stock  is  given  to  trustees  upon  the  trusts  mentioned 
in  the  will.  Supposing  the  testator  had  not  left  this 
stock  at  his  deaui,  there  would  then  have  been  what 
vas  equivalent  to  a  pecuniary  legacy,  and  it  would 
have  been  the  trustees'  duty  to  invest  the  money  and 
hold  it  upon  trust  for  the  legatees. 

My  decision  turns  upon  the  principle  laid  down  by 
Kay,  J.  (now  Kay,  L.J.),  in  In  re  Medlock,  There  a 
nm  of  £7dO  was  given  upon  trust  to  pay  and  divide 
ttK>ng  such  of  the  chilcten  of  A.  as  should  attain 
twenty-one  or  marry,  and  in  default  of  any  such  child 
attaining  a  vested  interest,  the  £750,  and  the  invest- 
pents  r^resenting  the  same,  were  directed  to  fall 
into  residue.  That  was  plainly  given  on  a  con- 
tingency, and  the  children  would  take  nothing  until 
they  aUained  twenty-one.  Kay,  KJ.,  enunciated 
:  ^  proposition  as  the  foundation  of  his  jud^ent : 
"  It  seems  to  me  upon  principle  that,  if  it  is  dear 
ttpott  the  testator's  will  that  he  has  directed  the  con- 
^^gent  legacy  to  be  immediately  set  apart  for  the 
heneftt  of  the  objects  of  the  gift  when  the  contingency 
which  he  has  mdicated  happens,  when  that  con- 


tingency does  happen  the  fund  set  apart,  with  all  its 
accretions,  belongs  to  the  contingent  legatees.'' 

There  is  no  question  on  the  present  will  that  the 
money  is  segregated  and  vested  in  trustees.  There- 
fore, acoor£ng  to  Kay,  L.J.'s  decision,  the  inter- 
mediate income  would  belong  to  the  cestuis  que  trust 
on  their  attaining  twenty-one.  Guthrie  v.  Walrond 
was  a  simple  case  of  a  speofio  legacy  given  to  a  person 
on  a  contingency,  ana  is  not  withm  the  prindpile. 
Fry,  J.,  in  that  case,  accordingly  held  that  the  in- 
come fell  into  the  residue.  I  am  unable  to  draw  any 
distinction  betwen  the  case  before  me  and  In  re  Medlock, 
on  the  ground  suggested  to  me,  that  there  was  a  provi- 
sion in  that  case  by  which  any  portion  of  the  fund 
which  failed  to  become  vested  fell  into  the  residue. 
That  only  expresses  the  efPect  of  any  residuary 
clause. 

The  result,  therefore,  at  which  I  have  arrived  is 
that  the  grandchildren  attaining  twenty-one  would 
be  entitled  to  the  intermediate  income.  That  being 
so  it  is  clear,  on  the  authority  of  In  re  Dickson,  that 
section  43  of  the  Conveyandnff  Act  does  appl^,  and 
the  income  of  the  £4,000  stodc  may  be  apphed  for 
the  maintenance  of  the  infants.  I  may  add  that 
Long  V.  Ovenden  is  also  an  authority  in  favour  of  the 
result  which  I  have  arrived  at. 

Solicitors,  Morrisons,  for  Morrison  <fc  Nightingale^ 
Bedhill ;  Robinson  A  Stannard, 
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Chan.  Div.  ) 
North,  J.  I 

In  re  PlCKASD. 
Elmsley  v.  Mitchell,  (a.) 

Mortmain — Corporation  stock — Charge  on  borough  fund 
—  Charge  on  revenues  of  landed  property  —  Pure 
personalty, 

A  charge  on  the  "revenues**  derived  from  the 
"  landed  "  property  of  a  corporation  can  only  be  enforced 
by  the  appointment  of  a  receiver.  Although  he  can  arrest 
them  before  they  go  into  the  borough  fund,  still  he  can 
only  collect  them  after  they  have  become  arrears.  Such 
arrears  are  pure  personalty,  A  debenture  bond,  there- 
fore, which,  in  addition  to  charging  the  borough  fund, 
charges  the  said  revenues,  could  be  bequeatJied  for  chari- 
table purposes  prior  to  the  Mortmain  Act  of  1891. 

This  was  an  originating  summons  to  determine, 
inter  alia,  whether  a  debenture  bond  of  the  Leeds 
Corporation  for  £dOO,  being  a  part  of  the  residuary 
estate  of  Hannah  Pickard,  deceased,  which  she  had 
bequeathed  to  certain  charities,  was  pure  or  impure 
personalty. 

Hannah  Pickard,  whose  will  was  dated  the 
19th  of  June,  1891,  died  on  the  29th  of  June,  1891, 
prior  to  the  pasdng  of  the  Mortmain  Act  of   1891. 

The  above-mentioned  bond  was  issued  by  the  Leeds 
Corporation  under  the  Leeds  Improvement  Act,  1877, 
s.  67,  wMoh  empowered  them  to  create  and  issue 
debenture  stock,  and  which  dedared  that  the  stock  so 
created  and  issued  should  be  a  charge  upon  the 
borough  fund,  borough  rate,  the  waterworks  and 
gasworks  undertakings,  the  improvement  rates,  and 
the  revenues  of  all  landed  and  other  property  vested  in 
or  belonging  to  the  corporation  respectively  derived 
therefrom,  and  any  other  revenues  which  miffht  be 
acqidred  by  them  ;  but  that  such  stock  should  be  dis- 
tributable, transmissable,  and  transferable  as  and  iu 
other  respects  have  the  inddents  of  personal  estate. 

{a,)  Beported  by  C.  F.  Dxtncan,  Esq.,  Barrister- 
at-Law. 
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The  bond  was  in  the  torn  of  a  oertaficate  that  the 
holder  was  entitled  to  the  som  named  of  the  stock 
created  hy  the  above  Act,  and  it  was  indorsed  with 
conditions  of  issue,  of  which  the  second  was  as 
follows:— "The  secority  for  the  stock  and  the  dae 
payment  of  the  interest  thereon  is  the  borough  fond, 
Doroogh  rate,  the  waterworks  and  gasworks  under- 
takings, the  improTcment  rates,  and  the  revenues 
respectxrely  derived  therefrom,  and  from  all  landed 
ana  other  property  vested  in  or  belonging  to  the 
corporation,  and  any  other  revenues  which  may  be 
acquired  by  them.  A  further  security  for  the 
redemption  of  the  stock  is  a  sinking  fund  which  is 
established  and  invested  under  Government  super- 
vision." 

CozenS' Hardy,  Q.C,  and  Warrington,  for  charities 
interested  in  Tiannah  Pickaxd's  residue. — ^This  is  pure 
personalty.  [They  relied  on  In  re  Thompaouy  Bedford 
V.  Teal,  39  W.  B.  50,  45  Ch.  D.  161.]  The  eeneral 
words  *'  revenues  derived  from  all  landed  and  other 

Property"    are    merely  used   ex  abundanti   cauteld: 
n  re  Yerbury,  Ker  v.  Dent,  62  L.  T.  N.  8.  55,  38 
W.  R.  Dig.  217. 

8.  Ball,  Q.C.,  and  Baker,  for  the  heir. 

H.  M,  Humphrey,  for  the  next  of  kin,  distinguished 
In  re  Thompson,  and  cited  Brooke  v.  Bcidley,  16  W.  B. 
947,  L.  B.  3  Ch.  App.  672  ;  In  re  Holmes,  60  L.  J.  Ch. 
267,  38  W.  B.  Dig.  216. 

Sunn/en  Body,  Q,C.,  and  Peterson,  for  other  parties. 

CozenS'Hardy,  Q.C.,  in  reply,  cited  In  re  Parker, 
Wignall  v.  Parke,  39  W.  B.  346,  [1891]  1  Ch.  682. 

KoBTH,  J.,  after  reading  the  section  of  the  Act 
and  the  condition  of  the  certificate  above  set  out, 
continued  :  Now  the  question  is.  What  is  charged  by 
that  P  The  first  argument  addressed  to  me  is  that  it 
is  the  borough  fond  and  nothing  else.  Looking  at  the 
words  again,  the  first  thing  cmarged  is  the  borough 
fund,  and  if  that  were  meant  to  be  charged  alone, 
why  should  we  go  further.  I  think,  however,  it  is 
clear  that  the  words  were  intended  to  apply  to  some- 
thing which  is  not  part  of  the  borough  fund,  because 
they  go  on  to  charge  the  borough  rate,  the  water- 
works and  gasworks  undertakings,  and  tiie  improve- 
ment rates,  and  the  revenues  respectively  ^rived 
therefrom — those  are  things  which  are  not  part  of 
the  borough  fund — and  then  they  proceed  **  and  from 
all  landed  and  other  property  vested  in  or  belonging 
to  the  corporation."  Now  that  property  is  certainly 
not  part  of  the  borough'  fund,  and  the  revenues 
derived  from  it  are  not  part  of  the  borough  fund  at 
the  moment  they  issue  from  it.  They  must  eventually 
ffo  into  the  borough  fund,  but  that  seems  to  me  a 
different  thing  from  saying  they  are  part  of  the 
borough  fund  and  are  described  as  part  ther<K>f  at 
the  commencement  of  this  string  of  words,  when 
revenues  derived  from  landed  and  other  property  are 
separately  mentioned  afterwards.  It  is  said  that  ttie 
case  of  Bedford  v.  Teal  is  in  point  here,  and  that  I  am 
boimd  to  hold  that,  because  the  revenues  of  the 
landed  and  other  property  of  the  corporation  will  go 
into  the  borough  xund,  tmtt  case  applies.  And  indeed 
I  cannot  throw  it  overboard  when  I  have  a  debenture 
similar  to  the  one  in  that  case,  although  Kay,  J., 
thought  it  had  nothing  to  do  with  the  language  of 
the  securities  he  had  to  deal  with  in  /n  re  Holmes, 

This  case,  however,  seems  to  me  one  of  construction, 
and  I  come  to  the  conclusion  that  I  cannot  say  that 
all  these  revenues  are  pure  personalty,  simply  because 
a  portion  of  them  are  included  in  the  borough  fund. 
I  think  it  woold  be  putting  too  strained  a  construc- 
tion upon  the  words  of  i£e  charge;  and  I  do  not 


know  why  the  section  of  the  Leeds  ImpfOTomat 
Act,  1877,  after  first  mentioning  the  hoioo^  fond, 
and  afterwards  passing  away  to  otiier  things,  sad 
then  passing  on  to  revenues  of  land,  shodd  l)e 
taken  to  have  gone  htyck  to  what  it  began  with,  id 
to  have  described  unnecessarily  what  was  manljm 
of  the  constituents  of  the  borough  fund,  and  assodi 
already  described  1^  the  first  words  used  in  die  ac- 
tion. I  am  not  satisfied  that  the  oonstroction  ofto 
words  is  what  Mr.  Cozens-Hardy  ccmteDds,  and  I  do 
not  think  that  the  case  of  Bedford  v.  rea/bindfime 
in  any  way  to  come  to  that  conclusion.  I  timiklbe 
words  here  are  so  distingaishable  that  I  am  notsstb- 
fied  that  no  part  of  the  property  hvechazffed  it  to 
be  treated  as  a  separate  thmg  from  the  boroagk 
fund. 

There  is,  then,  a  charge  <m  somerthing  beyoodtk 
borough  fond.  On  what  ?  It  is  on  the  refeoogi 
deriv^from  the  landed  and  other  property.  1W 
seems  to  me  to  be  a  very  different  thing  from  i 
charge  upon  the  property  itself.  It  is  a  dharge  op® 
the  revenues  to  be  derived  from  it ;  and  that  fhsa^, 
if  it  is  eadoroed  directly  against  t^e  oarporatka,  cu 
only  be  enforced  against  them  in  reepect  of  the  rk 
they  have  received  and  carried  to  the  boroo^  fnai 

^en  it  is  suggested  that  a  receiver  may  be  ap- 
pointed of  the  rents,  and,  by  virtue  of  this  cbigs. 
the  rents  may  be  arrested  lief  ore  they  ever  heim 
part  of  the  borough  fund.  Assuming  that  to  be », 
still  I  do  not  think  that  it  makes  the  charge,  a  dargt 
upon  land.  That  clearly  is  not  a  charge  upon  land  a 
distinguished  from  a  charge  upon  the  revenues  of  ^ 
land,  because  it  is  expressly  confined  to  the  revenues  (^ 
land ;  and  that  can  only  be  enforced  against  thels&i 
at  the  utmost,  by  the  appointment  of  a  reoeinr,  vd 
that  receiver  can  do  notmng  but  collect  the  lefeooef 
of  the  land  after  they  have  beoome  arrean.  Ht 
cannot  anticipate  growing  payments  of  rent  &* 
can  only  ask  for  the  rente,  or  what  oth^  ^jmsife 
there  may  be,  after  they  are  due ;  and  it  is  settkd 
that  arrears  of  rent  are  not  property  whidi  is  n 
much  connected  with  land  as  that  it  cannot  be  D«e 
for  charitable  purposes.  So,  in  the  same  mjhe^ 
supposing  that  a  receiver  is  appointed  who  c&iiS  ^ 
enter  upon  the  land,  or  do  anything  but  reoeire  ^ 
revenues  of  the  land,  he  can  only  receive  them  via 
they  are  paid;  and,  in  my  opinion,  receiving  thesis 
that  way,  he  is  not  receiving  anything  whi(£  ii  ii^* 
pable  of  being  charged  for  charitaUe  puiposes. 

Of  course  what  I  have  said  proceeds  np<ni  the  s^ 
sumption  that  the  recent  Mortmain  Acts  had  ik4 
been  passed,  because  I  am  dealing^  with  a  chaigevlu^ 
was  created  before  those  Acts  took  effect 

That  being  so,  I  come  to  the  conclusion  timt  thisu 
entirely  pure  personalty. 

Solicitors  for  the  charities,  Torr  &  Co,,ks  flfc«o^ 
Son,  &  Chalker,  Wakefield. 

Solicitors  for  the  heir,  Stevenson  &  Conld^f  ^ 
Piercy,  Leeds. 

Solicitors  for  the  next  of  kin,  PaUrsom,  St^^, 
Bloxam,  &  Kinder, 

Solicitors  for  other  parties,  Pitman  ^  Smu 


Tol.3tLn.       [Apifl  14,1894. J      THE  WEEKLY  REPORTER. 


877 


High  Court. 


Ik  be  Beeny 


Hian  CoTJBT. 


Chan.  Div. )  «  v   « 

North,  J.  ]  »^«^-  2. 

In  re  BeenY. 
Pfeench  V,  Sproston.  (a.) 

Pradice — AdmisHons — VerbcU  admission  by  defendant- 
Payment  into  court— R,  8.  C,  1883,  ord.  32,  r.  6. 

Umey  vnay  he  ordered  to  be  paid  into  court  under  ord, 
32,  f.  6,  upon  an  admission,  even  although  made  verbally 
md  not  contained  in  any  written  document. 

Motion. 

This  action  was  brought  by  the  plaintifEis,  Mrs. 
F.  C.  Ffrench  and  her  children,  against  Mr.  Sproston, 
the  sole  surviTing  executor  and  trustee  of  the  will  of 
the  late  L.  Beeny. 

The  plaintiflfs*  claim,  specially  indorsed  on  the  writ, 
was  (1)  to  have  the  one-fifth  share  of  the  residuary 
estate  of  the  testator  devised  and  bequeathed  upon 
tnut  for  the  plainti£Ei9  ascertained,  (2)  to  have  the  tes- 
tator's estate  administered,  (3)  to  have  the  defendant 
removed  from  the  office  of  trustee  and  new  trustees 
appointed,  (4)  for  payment  by  the  defendant  to  the 
nev  trustees  or  into  court  of  the  said  one-fifth  share, 
and  (5)  for  payment  by  the  defendant  to  the  plaintiff, 
Mn.  Ffrench,  of  all  arrears  of  income  of  the  said 
one-fifth  share.     This  was  a  motion  by  the  plaintiffs 
that  the  defendaiit  might  be  ordered  withm  seven 
days  after  service  of  the  writ  upon  him  to  pay  into 
coortto  the  credit  of  the  action,  to  an  account  to  be 
entitled  "  The  account  of  the  share  of  the  plaintiff, 
Mrs.  F.  C.  Ffrench,  and  her  children  in  the  testator's 
residuaiy  estate,"  the  sum  of  £535,  admitted  by  the 
defendant  to  be  the  amount  of  that  share  and  to  be 
iminyested,  and  as  to  part  thereof  to  be  in  a  bank, 
and  as  to  tiie  residue  thereof  to  be  in  his  own  hands, 
together  with  interest  from  Christmas,    1892.     The 
Dotioe  of  motion  also  gave  a  list  of  affidavits  which  it 
was  stated  would  be  read  at  the    hearing  of  the 
motion  (copies  of  which  were  given  to  the  defendant, 
together  with  the  notice  of  motion,  which  was  served 
on  him  personally).     One  of  the  said  affidavits  was 
a  joint  affidavit  by  Mr.  W.  8.  Cottrell,  the  plaintiffs' 
Kuidtor,  and  Mr.  J.  H.  Frost,  his  derk,  in  which 
Frost,  having  deposed  that  the  defendant  called  upon 
him  at  Cottrell's  office  (in  the  absence  of  Cottrell)  on 
the  17th  of  November,  1893,  continued,  *'  I  pressed 
the  defendant  for  information  as  to  the  security  upon 
which  the  trust  fund  was  invested,  and  he  admitted 
that  the  said  trust  fund  (the  plaintifEs'  share  of  which 
he  said  amounted  to  about  £535)  was  not  invested, 
hat  that  a  portion  of  it  was  in  a  bank  and  the  re- 
mainder was  in  his  own  bands."    Cottrell  deposed, 
*'0n  the  23rd  of   November,    1893,  the  defendant 
called  on  me,  and  it  was  then  arranged  that  he  should 
appoint  new  trustees  of  the  plaintiffs'  share  of  the 
trost  fmid,  and  he  promised  that  he  would  pay  the 
amount  of  principal  and  income  within  a  few  days. 
(^  the  5th  of  December,  1893,  the  defendant  again 
e&Ued  upon  me  and  stated  that  he  had  hftn  unable  to 
ohtain  the  money  to  pay  to  the  proposed  new  trus- 
tees, being  the  share  of  the  plamtiffs  in  the  trust 
^d,  bnt  he  promised  that  he  would  pay  the  amount 
Bt  the  end  of  the  week.    I  demurred  to  that,  and  he 
then  stated    that  he  would  endeavour  to  find  the 
Ujoney  and  let  me  have  a  cheque  on  the  following 
Taeeday."    The  defendant  did  not  fulfil  his  promise, 
«id  on  the  22nd  of  December,  1893,  the  writ  was 
issned  and  served  on  the  defendant  the  next  day. 

Druce,  for  the  plaintiffs. — The  oral  admisdons  made 
hy  the  defendant  are  sufficient  to  enable  the  court  to 

(a.)  Beported  by  0.  F.  DuNOAN,  Esq.,  Banister-at- 
Law. 


order  payment  in  under  ord.  32,  r.  6,  which  provides 
that  **  any  party  may  at  any  stage  of  a  cause  or 
matter,  where  admissions  of  fact  have  been  made 
either  on  the  pleadings  or  otherwise,  apply  to  the 
court  for  such  judgment  or  order  as  he  may  be  en- 
titled to,"  &c. 

He  referred  to  Freeman  v.  Cox,  26  W.  R.  689,  8 
Ch.  D.  148 ;  Lmidon  Syndicate  v.  L&rd,  26  W.  R.  427, 
8  Ch.  D.  84 ;  Hampden  v.  Wallis,  32  W.  R.  977,  27 
Ch.  D.  251 ;  Porrett  v.  White,  34  W.  B.  65,  31  Ch.  D. 
52;  Hollis  v.  BurUm,  40  W.  R.  610,  [1892]  3  Ch.  226. 

The  defendant  did  not  appear. 

NoBTH,  J. — Having  regard  to  what  was  said  by  the 
Lords  Justices  in  Hollis  v.  Burton,  I  do  not  think 
that  they  intended  to  overrule  the  previous  cases, 
whicb  have  been  referred  to  by  Mr.  Druce,  and  I 
think  that  those  cases  are  sufficient  authority  for 
holding  that  money  may  be  ordered  to  be  paid  into 
court  upon  an  admission  of  a  defendant,  even  though 
the  admission  was  made  verbally  and  is  not  con- 
tained in  any  written  document.  An  admission 
contained  in  a  written  document  can  be  afterwards 
revoked.  No  doubt,  if  the  alleged  admission  is 
only  verbal,  there  is  more  difficulty  in  treating  it 
as  sufficient,  if  there  be  any  doubt  as  to  the  fact  of 
its  having  been  made.  But  here  there  is  no  contra- 
diction on  the  part  of  the  defendant,  and  his  attention 
was  specially  directed  to  the  alleged  admission  by 
means  of  the  affidavits  which  were  served  on  him, 
and  the  statement  in  the  notice  of  motion  that  those 
affidavits  would  be  read  on  behalf  of  the  plaintiffs  on 
the  hearing  of  the  motion.  I  think  that,  having 
regard  to  Freeman  v.  Cox  and  London  Syndicate  v. 
Lord,  I  am  entitled  to  say  that  there  lias  been  a 
sufficient  admission  by  the  defendant  to  justify  me  in 
ordering  him  to  pay  tbe  amoimt  mentioned  into  court. 
But  the  claim  indorsed  on  the  writ  contains  no  reference 
to  an  administration  of  the  testator's  estate  as  regards 
the  particular  share  of  the  plaintiffs.  The  plaintiffs 
only  ask  for  general  administration  of  the  estate,  for 
the  purpose,  no  doubt,  of  ultimately  ascertaining 
what  is  the  amount  of  the  one-fifth  share  to  which  the 
plaintiffs  are  entitled,  but  no  immediate  claim  is  made 
as  regards  that  one-fifth  share.  Then,  reading  the 
defendants'  admission,  if  the  words  "  the  plaintiffs' 
share  of  which  he  said  amounted  to  about  J^35  "  are 
omitted,  it  is  quite  clear  that  no  order  would  be 
made  for  payment  into  court.  Now,  adding  those 
words,  which  contain  the  only  reference  to  any 
particular  sum,  I  think  those  words  contein  a 
sufficient  admission  to  enable  me  to  order  the  £535  to 
be  brought  into  court.  But  I  decline  to  give  the 
plaintiffis  the  benefit  of  securing  that  particmar  sum 
for  themselves,  or  to  exclude  me  other  b^meficiaries 
from  the  opportunity  of  sharing  in  it.  I  order  the 
money  to  be  paid  in  expressly  to  the  general  account 
of  the  testetor's  estete,  and  not  to  the  account  of  the 
plaintiff's  share.  The  costs  of  the  motion  will  be 
costs  in  the  action. 

Solicitors  for  the  plaintiffs,  Ganden  &  Burdett,  for 
Cottrell  &  Son,  Birmingham. 
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OF 


National  Peoyinoial  Bank 
England,  (a.) 

Bill  of  BcUe — Morimge  of  land — Express  <tssignmerU  of 
fixed  trade  machinery — Potver  of  sale — BUls  of  Sale 
Ad,  1878  (41  &  42  Vict,  c.  31),  ss.  3-5,  7. 

By  deed  of  mortgage  certain  freehold  and  leasehold 
hermitaments  were  granted  and  assigned  by  the  mortgagor 
as  beneficial  oumer  to  the  mortgagees,  together  with  aU  and 
singular  the  fixed  and  movable  plant,  machinery,  fixtures, 
implements,  and  utensils  then  or  thereafter  fixed  on  or 
ctbout  the  premises.  The  deed,  which  was  not  registered 
as  a  biU  of  sale,  contained  a  covenant  by  the  mortgagor 
to  keep  the  buildings  insured,  and  also  the  plant  and 
machinery.  On  a  motion  for  an  injunction  to  restrain 
the  mortgagees  from  selling  the  trade  machinery. 

Held,  that  the  deed,  not  being  registered  as  a  bill  of 
sale,  was  void  as  to  the  trade  machinery,  and  that  the 
mortgagees  could  not  seU  such  trade  machinery  apart 
from,  or  even  along  with,  the  land. 

In  re  Yates,  Batcheldor  v.  Yates,  36  W.  R.  563,  38 
Ch,  D.  112,  held  not  to  apply. 

Motion. 

The  plaintiff  in  this  action  was  the  trastee  of  an 
indenture  dated  the  5th  of  December,  1893,  which 
was  duly  registered  under  the  Deeds  of  Arrangement 
Act,  1887,  whereby  all  the  property  of  A.  Sterenson, 
of  tiie  Seller-street  Works,  Chester,  millwright  and 
engineer,  was  assigned  to  the  plaintiff.  The  defend- 
ants were  mortgagees  under  a  deed  dated  the  9th  of 
March,  1892,  by  which  Stevenson,  as  beneficial 
owner,  granted  and  assigned  to  them  all  the  freehold 
and  leasehold  hereditunents  belonging  to  him, 
together  with  all  and  singular  the  fixed  and  movable 
plant,  machinery,  fixtures,  implements,  and  utensils 
then  or  tiiereafter  fixed  or  maced  upon  or  about 
the  said  works.  This  deed,  which  was  not  registered 
as  a  bill  of  sale,  contained  a  covenant  by  the  mort- 
gagor to  keep  the  buildings  insured,  and  also  the 
plant  and  macminery,  and  it  further  stated  the  condi- 
tions under  which  the  statutorv  power  of  sale  was  to 
be  exercised.  The  defendants  had  given  instru6tions 
for  the  sale  of  certain  machinery — engines,  boilers, 
lathes,  and  grooving  machines — upon  or  in  connection 
with  the  Smler-street  Works.  The  plaintiff  claimed 
a  declaration  that  the  said  trade  machinery  (except 
the  fixed  power  machinery  and  the  fixed  appurtenants 
thereof  attached  to  the  freehold  of  the  said  works,  and 
also  the  pipes  for  steam,  water,  and  gas  simUarly 
attached)  was  vested  in  him  upon  the  trusts  of  the 
said  indenture  of  the  dth  of  December,  1893,  and  he 
now  moved  for  an  injunction  to  restrain  the  defend- 
ants from  selling,  or  offering  for  sale,  dealing  with, 
or  otherwise  disposing  of  as  their  own,  the  said  trade 
machinery,  ana  for  a  declaration  that  the  same 
belonged  to  him  as  such  trustee  as  aforesaid. 

Hastings,  Q.O.,  and  ^room^ie^,  for  the  plaintiff. — 
The  assignment  to  the  bank  is  bad  as  to  the  fixed 
trade  machinery,  for  it  comes  within  section  5  of  the 
Act  of  1878,  and  is  not  registered  as  a  bill  of  sale. 
In  re  Yates,  Batcheldor  v.  Yates,  36  W.  B.  563,  38 
Ch.  D.  112,  only  decided  that  where  there  is  no 
express  assiffnment  of  fixed  machinery  the  Act  does 
not  applv.  In  that  case  there  was  a  simple  convey- 
ance of  land,  and  certain  fixtures  passed  as  annexed 
to  the  freehold.  This  machinery  is  only  attached  to 
the  freehold  for  the  purpose  of  steadying  the  machinery, 
and  does  not  pass  by  the  deed :  HdlaweU  v.  Eastwood 

a.)  Beported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
ttt-Law. 


and  others,  20  L.  J.  Ex.  154 ;  Turner  v.  Cameron,  18 
W.  B.  544,  L.  B.  5  Q.  B.  306.  Here  the  deed  con- 
tains  a  covenant  to  pay,  and  also  elaborate  provisioDS 
for  the  insurance  of  the  fixed  and  movable  plsnt, 
implements,  and  utensils,  and  the  bank  are  propodn^ 
to  sell  this  machinery  apart  from  the  land. 

Buckley,  Q,C,,  and  BeavmonJt,  for  tiie  bank.— The 
question  in  this  case  does  not  turn  upon  the  f  onn  ol 
use  deed,  for  if  no  such  words  were  inserted,  fixed 
plant  would  have  passed.  A  deed  may  now  be  brokeo 
up,  and  be  as  to  ^rt  a  bill  of  sale  and  partly  not;  aad 
effect  can  be  given  to  the  part  which  is  not  a  bill  of  ale 
if  it  is  possible  to  sever  the  two  things.  The  defend- 
ants made  a  mistake  in  offering  the  chattels  for  ak 
separately.  This  instrument  is  valid  as  an  assignmeot 
of  the  lease  :  In  re  Burdett,  Ex  parte  Byrne,  36  V.  E. 
345,  20  a  B.  D.  310.  In  re  Yates  exactly  detennined 
the  point  in  this  case  except  that  the  trade  machinery 
was  not  expressly  mentioned  in  the  instrument 
There  is  no  difference  between  a  conveyance  of  Uod 
and  of  the  land  with  the  fixtures  on  it.  Where  there 
are  things  which  would  be  chatteb  if  not  affixed  to 
the  soil  it  is  impossible  to  take  poaBession  of 
them  without  taking  possession  of  the  soiL  There 
is  a  power  of  sale  by  reference  to  the  Caanj' 
andng  Act  [SxiBLiNa,  J.—The  law  now  attacbei 
to  the  mention  of  land  alone  all  t)ie  words  intb£ 
Conveyancing  Act,  including  fixtures  prima  fack, 
and  so  when  you  find  other  words  they  most  m«E 
something.]  This  deed  did  not  require  registntia 
notwithstonding  the  words  of  assignment  d  tbe 
fixtures,  for  the  defendants  had  no  power  to  seise  or 
take  possession  of  them  apart  from  the  land :  ExpsrU 
Barclay,  22  W.  B.  608,  L.  B.  9  Ch.  App.  576.  T^  w 
of  the  words  "  fixed  plant "  only  showed  that  Ae  de- 
fendants were  to  have  the  security  over  that  as  w^ 
as  the  other  fixtures,  but  without  any  power  to  sell 
the  land  without  the  fixtures,  or  vice  versa.  The  woda 
as  to  th«)  fixtures  were  mere  redundancy,  and  mi^ 
have  been  struck  out  without  affecting  the  defendai^' 
right.  There  is  nothing  on  the  instrument  wfai^ 
goes  to  show  that  there  was  to  be  any  right  of  aem- 
ance. 
Hastings,  Q,C,,  replied. 

Stibung,  J. — ^The  question  which  I  have  to  d^ 
dde  upon  this  motion  is  whetiier  the  moftgigw 
under  the  deed  dated  the  9th  of  March,  1892,  htm 
any  right  to  certain  fixed  machinery  upon  the  noit' 
gaged  premises,  having  regard  to  the  provisions  of  ib« 
Bifls  of  Sale  Act.  Now,  first  of  aU  the  deed  of  ^ 
9th  of  March,  1892,  is  a  mortgage  of  certain  pio- 
perty  described  in  the  schedule  as  a  **  yard  •o^j'*!' 
mises  fitted  up  as  engineering  works  sitoatea  is 
Seller-street,  comprising  warehouse  and  pattern  afacH^ 
&c.,  and  880  square  yards  of  land  (more  or  less)  m^ 
ject  to  certain  rights  of  way."  By  the  deed  it  » 
witnessed  that  for  the  purx)Ose  of  seeming  the 
repayment  of  certain  moneys,  the  mortgagor,  *'p^ 
suant  to  every  power  and  by  force  of  eveiy  €*»^ 
enabling  him  m  this  behalf,  doth,  as  Ik>*^^ 
owner,  appoint  and  also  grant  and  aamgn  nnte  t^ 
said  bank,  their  successors  and  assigns,  all  sod 
singular  the  hereditaments  and  premises  descnM 
or  referred  to  in  the  schedule  hereto,  *og®*^  "[jf 
all  and  singular  the  fixed  and  movable  plant,  nsaa- 
nery  and  Sutures,  implements  and  utensils,  ^^'^^ 
heroaf  ter  fixed  upon  or  used  in  or  about  the  «» 
hereditaments  and  premises  ren>ectiTely,  and  ^ 
ways,  easements,"  and  so  forth,  "and  sH  |^ 
estate,  right,  title,  interest,  claim,  and  demand  of  ^ 
said  mortgagor  in,  to,  or  upon  tiie  said  premises,  ^ 
hold  "  unto  the  mortgagee.  Then  there  is  a  pw»* 
for  redemption.  There  is  a  covenant  by  the  aort* 
gagor  *'  to  keep  the  buildings  which  shall  fromtia' 
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to  time  be  standing  upon  the  hereditaments  hereby 
aflBozed,  and  the  said  plant,  machinery  and  fixtures, 
implements  and  utensUs,  in  a  good  state  of  repair  and 
ID  perfect  working  order. "  Then  there  is  a  proviso  that 
the  statutory  power  of  sale  shall  be  **  exerciseable  at 
any  time  after  the  expiration  of  three  calendar  months 
after  the  moneys  owing  on  this  section  shall  have 
become  payable,  or  immediately  upon  the  said  mort- 
gagor being  adjudicated  a  bankrupt  or  having  a 
recdring  order  made  against  him,  without  regard  to 
the  20th  section  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  which  section  shall  not  apply  to  any 
ale  made  by  virtue  of  these  presents." 

Now,  the  question  is  whether  this  deed  operates  as 
a  hill  of  sale  as  regards  the  fixed  machinery,  and  for 
the  purposes  of  determining  that  question  it  is  neces- 
Kryto  consider  the  provisions  of  the  Bills  of  Sale  Act, 
1878.  Section  4  provides  that  "  the  expression 
'hill  of  sale '  shall  mdude  bills  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  in- 
Tentories  of  goods  with  receipt  thereto  attached,  or 
receipts  for  purchase-moneys  of  goods  and  other 
asmnnces  of  personal  chattels." 

"Personal  chattels"  means,  *'  goods,  furniture,  and 
other  articles  capable  of  complete  transfer  by  de- 
livery, and  (when  separately  assigned  or  charged) 
fixtures  and  growing  crops,  but  shall  not  indude 
chattel  interests  in  real  estate,  nor  fixtures  (except 
trade  machinery  as  hereinafter  defined)  when  assigned 
together  with  a  freehold  or  leasehold  interest  in  any 
land  or  building  to  which  they  are  affixed." 

Trade  machinery  is  defined  by  section  5  to  mean 
"machinery  used  in  or  attached  to  any  factory  or 
workshop,"  exclusive  of  certain  things  which  do  not 
indnde  the  fixed  machinery  now  in  question. 
"Factory  or  workshop  "  means  any  premises  on  which 
any  manual  labour  is  exercised  by  way  of  trade  or  for 
pmposes  of  gain,  or  incidental  to  certain  purposes 
within  which  these  premises  fall. 

Now,  the  question  is  whether  this  trfule  machinery 
IB  trade  machinery  separately  assigned  or  charged,  or 
whether  the  fixtures  are,  within  the  meaning  of  the 
Act,  "assigned  together  with  the  freehold  or  leasehold 
interest  in  any  land  or  buildings  to  which  ^ey  are 
fixed."  Upon  that  there  is  authority  which  I  have 
got  to  consider.  In  the  first  place  it  was  dedded  by 
the  Court  of  Appeal  in  the  case  of  In  re  Burdett,  Ex 
forU  Byrne  that  the  mere  fact  of  the  bill  of  sale 
including  piroperty  which  it  ought  not  to  indude, 
l»TOig  r^iard  to  the  provisions  of  the  Act  of  1878, 
^  not  mSke  the  bill  of  sale  void  in  toto,  I  am  ask^ 
to  mHj  that  to  the  present  case.  It  was  also 
decided  in  In  re  TcUes,  to  which  I  have  been  referred, 
that  where  there  was  a  simple  conveyance  of  land 
vith  a  power  of  sale  that  was  not  a  bill  of  sale 
within  the  meaning  of  the  Act  of  1878.  The  judg- 
ments of  the  learned  judges  in  the  Court  of  Appeal 
are  of  considerable  length,  and  they  are  very  in- 
rtmctive,  but  for  my  present  purpose  it  seems  to  me 
1  can  most  conveniently  sum  them  up  in  a  few 
words  from  the  judgment  of  lindley,  L.  J.  He  says 
"The  question  we  have  to  dedde  is  this,  whether 
a  mortgagee  of  a  mill,  under  a  mortgage  framed 
8s  this  is,  can  seize,  and  sever,  and  sell,  apart 
from  the  land  or  mill,  the  trade  machinery  on  it? 
If  he  can,  then  it  strikes  me  that,  as  regains  trade 
machinery,  it  would  be  impossible  to  avoid  the  con- 
duaion  that  this  is  a  bill  of  sale,  and  void  because  it 
» not  registered.  Now,  in  order  to  dispose  of  that 
question,  we  must  look  at  the  mortgage  and  see  what 
it  is.  It  consists  of  two  distinct  parts :  first,  there  is 
the  conveyance,  subject  to  a  proviso  for  redemption ; 
«nd  then  there  is  the  power  oi  sale.  The  two  portions 
lauBt  he  considered  s^arately.  For  the  purposes  of 
the  Bills  of  Sale  Act  it  is  necessary  to  ascertain  the 


character  of  the  instrument  as  a  conveyance  or  assign- 
ment. Can  anybody,  with  any  regard  t»  accuracy  of 
language,  say  that  a  mortgage  of  land  m  fee  simple 
is  an  assurance  of  personal  diattds  ?  It  is  impossible  ; 
and  it  is  not  the  less  impossible  because  the  land,  by 
force  of  law,  carries  with  it  things  which  are  affixed 
to  it,  and  which  if  detached  from  it  would  be  ^rsonal 
chattels.  Kdther  does  trade  machinery  which  fol- 
lows the  land  become  personal  chattels  for  the  pur- 
pose of  considering  the  question  whether  a  conveyance 
of  the  land  is  an  assignment  of  it.  The  trade 
machinery  passes  as  a  portion  of  the  land,  not  as 
personal  chattels ;  and,  if  you  look  at  this  convey- 
ance, you  cannot  find  from  first  to  last  anything 
about  personal  chattels.  If  you  can  import  into  it  all 
the  general  words  found  in  section  6  of  the  Convey- 
ancing and  Law  of  Property  Act,  still  you  cannot 
come  to  the  conclusion  that  this  is  an  assurance  of 
personal  chattds  in  the  correct  acceptation  of  the 
word.  It  is  a  mortgage  of  land — ^nothing  more, 
nothing  less." 

Now,  contrasting  that  with  the  present  deed  and 
applying  the  law  were  laid  down,  we  have  not  here  a 
conveyance  simply  of  land ;  more  than  that,  we  have 
not  here  simply  a  conveyance  of  land  and  fixtures, 
but  we  have  a  conveyance  of  land,  **  together  with  all 
and  singular  the  fixed  and  movable  plant,  machinery, 
fixtures,  implements,  and  utensils  now  or  hereafter  fixed 
to  or  placed  upon  or  used  in  or  about  the  said  heredita- 
ments and  premises."  In  this  deed,  differing  from  the 
deed  which  was  the  subject  of  construction  in  In  re 
Yates,  we  do  find  something  about  personal  chattels, 
because  personal  chattels  are  conveyed  and  assigned 
qua  chat^s,  and  not  as  inddent  to  the  land.  Now  it 
is  true  that  it  contains  an  assignment  of  the  fixed  and 
movable  plant,  machinery  and  fixtures,  implements 
and  uteiuilB,  and  indudes,  not  merely  movable 
chattds,  but  fixtures.  It  is  contended  tiiat  the  refer- 
ence to  the  fixtures  in  the  deed  is  nothing  more 
than  the  insertion  of  a  portion  of  the  words  which 
would  be  introduced  into  the  deed  by  force  of 
section  6  of  the  Conveyancing  Act,  1881,  which  pro- 
vides that  *'a  conveyance  of  land  having  houses 
or  other  buildings  thereon  shall  be  deemed  to  in- 
dude, and  shall  by  virtue  of  this  Act  operate  to 
convey  with  the  land,  houses,  or  other  buildings,  all 
outhouses,  erections,  fixtures"  and  so  forth.  In 
truth,  the  contention  is  that  the  reference  to  the 
fixtures  is  therefore  so  much  surplusage ;  but  in  the 
first  place  a  deed  ought  to  be  read  so  as  to  give  effect 
to  every  word  in  it  if  that  be  possible,  and  I  have  got 
to  be  satisfied  that  that  was  the  meaning  of  the 
parties,  and  that  it  was  merdy  introducing  some- 
thing by  way  of  precaution  that  would  have  passed 
under  a  conveyance  of  the  land  alone  without  any 
reference  to  fixtures.  I  cannot  come  to  any  such  con- 
dusion.  Not  merdy  are  the  fixtures  mentioned,  but 
they  are  grouped  along  with  the  movable  plant.  The 
grant  is  ''together  with  all  and  singular  the  fixed  and 
movable  plant,  machinery,  and  fixtures,"  and  it  seems 
to  me  that  the  intention  of  the  parties  was  to  confer  on 
the  grantees  under  the  deed  the  right  to  have  the  fixed 
plant  in  addition  to  any  right  which  they  would  have 
simply  as  grantees  of  &e  mnd,  and  that  they  were  to 
have  the  same  rights  in  respect  of  it  as  were  intended 
to  be  conferred  with  reference  to  movable  plant  in 
immediate  connection  with  which  it  is  mentioneii.  That 
view  recdves  some  confirmation  from  the  frame  of  the 
covenant  for  insurance,  by  which  the  mortffagor  cove- 
nants to  keep  insured  not  merdy  the  buildings  which 
are  mentioned  first,  but  also  the  separately  states 
plant,  machinery,  fixtures,  implements,  and  utensilS) 
showing  that  the  framer  of  the  deed  treats  fdl  the 
plant  mentioned  before  in  the  deed  as  something  that 
ought  to  be  insured  separatdy  from  the  building. 
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That  bemg  in  my  view  the  true  oonatruction  of  the 
deed,  then  it  falls  within  the  first  portion  which  I 
have  read  of  Lindley,  L.J.'s  judgment — ^namely,  tiiat 
the  mortagees  can  seize,  sever,  and  sell,  apart  from 
the  land  itself,  this  fixed  trade  machinery  upon  it. 
His  lordship  lays  it  down  that  if  you  once  find  that, 
the  deed  is  to  be  regarded  as  a  bill  of  sale;  anditisvoid 
because  it  was  not  registered.  If  I  had  come  to  a  con- 
trary conclusion  there  would  have  been  a  further  ques- 
tion to  be  decided,  as  to  which  it  seems  tometheeriaence 
is  sufficient. for  an  interlocutory  injunction,  fdthough, 
possibly,  not  sufficient  to  enable  the  case  to  be  com- 
pletely decided  as  if  we  were  now  at  trial. 

In  any  case  it  seems  to  me  that  I  must  grant  an 
injunction  to  restrain  the  defendants  from  selling. 
It  is  admitted  that  they  cannot  sell  apart  from  the 
land,  and  I  also  think  tluit  under  the  droumstances  I 
have  stated  the  case  of  In  re  Yatea  does  not  anply, 
and  that  they  cannot  sell  even  along  with  the  land. 
I  therefore  grant  an  injunction  in  the  terms  of  the 
notice  of  motion. 

It  was  then  agreed  to  treat  the  hearinp^  of  the 
motion  as  a  trial  of  the  action,  and  his  lordship  there- 
upon made  the  injunction  perpetual. 

Solicitors  for  the  plaintiff,  E,  A,  Fuller,  for  E. 
Brcuaey,  Chester. 

Solicitors  for  the  defendants,  Wilde,  Berger,  <S: 
Moore. 


&TA.\  Jan.  30;  Feb.  9. 

Keith,  Pbowse,  &  Ca  (Limitbd)  v.  National 
Telephone  Co.  (Limited)  (a.) 

Landlord  and  tenant — Telephone — Agreement -^Tenancy 
— Notice — Injunction. 

The  plaintiffs  entered  into  a  three  years'  agreement 
with  the  defendants  for  the  hire  of  telephonic  apparatus 
and  wire  at  a  rent  payable  quarterly*  In  the  agreement 
was  a  provision  enabling  the  defendants  to  determine  the 
agreement  on  non-payment  of  rent  or  breach  of  condi' 
tions,  the  agreement  to  determine  as  from  the  time  of 
giving  such  notice.  The  parties  continued  the  agreement 
by  m/utwd  consent  after  the  expiration  of  the  three  years. 
Immediately  prior  to  the  expiration  of  a  quarter  the 
defendants  gave  notice  to  determine  forthwith,  and  sub- 
sequently  demanded  and  received  rent  for  the  whole 
quarter, 

held,  that  the  defendants  must  be  restrained  from 
acting  on  their  notice  to  determine. 

Motion. 

This  was  an  application  for  an  interim  injunction  to 
restrain  the  defendants  from  removing  or  otherwise 
interfering  with  any  wire  which,  on  the  30th  of  De- 
cember, 1893,  was  used  or  connected  for  use  as  a 
private  wire  or  an  exchange  wire  for  telephonic 
communication  for  the  purposes  of  the  plaintiffs' 
business. 

The  plaintiffs  were  theatrical  booking  agents. 
They  had  wires  connecting  their  various  offices, 
and  exchange  wires  connected  with  various  hotels. 
The  private  wires  were  ori^:inallv  rented  under  an 
agreement  between  the  parties,  whereby  the  defend- 
ants agreed  to  erect  and  maintain  them,  the  agree- 
ment to  terminate  at  the  end  of  three  years  from  the 
Ist  of  Julv,  1889.  Under  clause  8  of  the  agreement 
any  breacli  of  the  agreement  by  the  renters  or  non- 
payment of  rent  for  fourteen  days  entitled  the  de- 

(a.)  Reported  by  Franois  T.  Di^a,  Esq.,  Barrister- 
at-Law. 


fendants  to  determine  the  agreement,  and  "nuili 
agreement  shall  determine  as  from  the  time  of  gimg 
such  notice." 

After  the  expiration  of  the  agreement  by  effltudoQ  of 
time  the  parties  continued  their  airangemeot  \j 
mutual  consent  without  any  fresh  affreemcmt 

On  the  29th  of  December,  1893,  the  plaintiffit  gave 
six  months'  notice  to  determine  their  agreement,  aad 
the  defendants  replied  by  a  notice  <m  the  30^  of 
December  determining  forthwith,  and  that  tbej 
would  remove  the  apparatus  on  the  1st  of  Jaannj. 
The  plaintifb  paid  thar  rent  to  the  31st  of  DeoeDber 
on  the  same  day. 

Warmington,  Q,C,,  and  Waggett,  for  the  plsiniiiL 

Renshaw,  Q,C,,  and  W,  D.  Rawlins,  for  the  defaod- 
ants,  dted  FothergiU  v.  Rowland,  22  W.  R  42,  L  B. 
17  Eq.  132;  Ryan  v.  Mutual  Tontine  Westmuter 
Chambers  Association,  41  W.  E,  146,  [1893]  1  CL 
166 ;  NeUson  v.  Mossend  Iron  Co,,  11  App.  Ou.  29S, 
34  W.  E.  Dig.  133 ;  Cox  v.  WiUouifhby,  28  W.  B. 
603,  13  Ch.  D.  863. 

Warmington.  Q,C,,  in  reply,  dted  Davenport  y,  Tht 
Queen,  3  App.  Cas.  115,  26  W.  E.  Dig.  116  ;  Oij^t. 
Lundey,  6  W.  E.  623,  6  H.  L.  Cas.  672. 

Eekewioh,  J. — ^There  are  only  two  points  noeewgy 
for  me  to  deal  with.  First,  whether  tois  is  a  cuem 
which  the  court  ought  to  grant  an  injunctum  if  tfe 
plaintiff  otiierwise  makes  out  his  equitjr,  hsving 
regard  to  the  fact  that  it  would  be  impossible  for  the 
court  to  decree  complete  specific  performance  of  tb« 
whole  agreement.  The  company  agreed  to  sreot  ind 
ypi^iniitm  in  working  order,  subject  to  {ffotum, 
certain  wire  and  telephonic  apparatus  relating  therftc 
It  would  be  impossible  for  the  court  to  superriie  t 
complete  performance  of  that  agreemoit,  ana  to  see  to 
the  maintenance  of  the  wire  and  telephonic  appantai 
during  theperiod  of  the  agreement,  and  thatnodoite 
raises  a  difficulty.  FothergiU  v.  Rowland  was  refened 
to;  and  there  Jessel,  M.E.,  asked  for  a  definitioa  d 
the  cases  in  which  specific  performance  was  impom^ 
or  rather  in  which  an  injunction  ought  not  to  be 
granted,  on  the  groimd  that  specific  perfonnaooe  «« 
impossible,  but  without  obtaining  any  definite  aasw, 
and  the  question  is  left  in  rather  an  indefinite  state. 

Here  the  only  question  can  be  about  the  nois- 
tenance  of  the  wire  and  apparatus,  and  it  seems  t3 
me  that  the  difficulty  of  supervising  the  miinteseoa 
ought  not  to  prevent  the  court  from  saymg  thit  ^ 
company  must  not  cut  off  the  wires.  They  idsjkA 
be  compellable  to  maintain  the  wires  and  appsntaii 
that  is  to  say,  damages  might  be  the  only  reoie^  fcr 
non-compliance  with  that,  but  yet  the  essence  of  tke 
a«^reement  is  that  the  wire  and  apparatus,  beiog  ttec 
shall  be  open  to  the  use  of  the  plaintiffii,  m  tl«: 
seems  necessarily  to  go  to  the  root  of  the  wfaok 
matter.  Then  comes  the  other  question  to  "w^ 
most  attention  was  called— that  is,  whetiier  the  tdifl£ 
of  the  defendant  company  here  really  made  t 
impossible  for  them  to  say  the  agreement  is  ati> 
end.  There  was  some  argument  on  the  qosftio* 
whether  this  can  properly  oe  regarded  as  »  cmb^ 
landlord  and  tenant,  and  the  argument  went  so  m 
as  to  suggest  that  the  plaintiffs,  and  not  the  defcodsBto. 
are  the  landlords. 

To  my  mind  that  is  not  so.  The  oomnany  «•* 
this  wire  and  telephone  apparatus.  It  bekogs  ts 
them,  and  although  it  is  not  the  ordinary  cast  ^  * 
landlord  and  tenant  of  real  property,  still ^^"•^J'* 
hire  agreement,  and  the  plaintiffii,  who  are  ^  |f^ 
tiie  enjoyment  for  a  consideration  of  this  •PP'"'*": 
are  described  as  the  renters.  ^'^  ^-^  ™*~'  a  case  « 
landlord  and  tenant  as  ] 
lished.    Then  under  the  agreement  ] 


)nsiaerauon  oi  uus  ■H"*^ 
enters.  To  my  mind  a  case  « 
ii^gards  these  chattels  ii  ««^ 
he  affreement  I  will  ssw»e  w 
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thepreaent  puipose— thongh  I  wish  to  observe  that 
is  an  assumption  which  will  require  examination — 
that  under  olanee  8  tiie  company  might  determine  the 
agreement  by  notice  forthwith,  as  they  did.     They 
determined  it  forthwith  on  the  30tii  of  December. 
It  was  aigued  that  "forthwi^"   might   mean  at 
some  future  time.    I  cannot  give  that  grammatical 
conitoiction   to    the    word.       "Forthwith"    means 
now,  as  from  this  moment,    henceforth;    and    the 
defendants   must    be   regarded,  if    they    gave    the 
Dotioe  under  that  clause,   or  under  any  power,    as 
haying  determined   the    agreement    as    m>m    that 
moment.     Then  th^,   at   the  same  time,    demand 
rent  up  to  and  indudmg  the  31st  of  December.    That 
rent  was  paid,  and  it  was  accepted  as  rent.     I  have 
the  demand  and  the  receipt  before  me.    The  result 
was  that  the  company  demanded  and  received  rent 
for  a  day  beyond  the  time  when  the  agreement  was 
determined     I  think  it  is  impossible  for  them  to 
affirm  and  disafiBrm  in  that  wav,  and  according  to  the 
ordinary  law  relating  to  landlord  and  tenant  they 
most  be  regarded  as  having  waived  or  abandoned 
their  right  of  entry.    I  think  that  l^e  company  have 
pat  it  out  of  their  power  now  to  say  the  agreement 
tas  determined  on  the  30th  of  Deceml>er,  because  they 
lave  recognized  the  fact,  by  receipt  of  rent  for  the 
Ust,  that  the  plaintiffs  were  in  possession  as  tenants, 
^  liable  to  pay  rent  for  the  nse  of  the  apparatus 
»ne  day  after  that.    It  is  a  small  point,  but  still  one 
QQst  adhere  to  the  law  as  I  understand  it. 
The  case  has  been  treated  as  if  the  notice  were 
jven  under  clause  8,  and  that  led  to  a  discussion 
rhat  the  natore  of  the  tenancy  or  occupation  of  the 
laintiib  was  at  that  time,    llie  agreement  was  an 
greement  certain  for  three  years  from  the  1st  of  July, 
S69.    Therefore  it  would  come  to  a  conclusion  on  the 
at  day  of  June,  1892.    From  that  time  forward  the 
laintilEs  had  enjoyed  and  used  this  apparatus  with- 
it  any  new  agreement,  and  not  only  that,  but  the 
sit  had  been   paid,   and   it  was    ultimately  paid 
wording  to  the  old  agreement.    The  result  was  a 
Mng  over  on  the  terms  of  the  old  agreement.    I. 
)  not  mean  to  decide  this  point,  but  I  mention  it  as 
y  decision  on  the  preceding  point  might  be  regarded 
implying  that  now  the  defendants  might  intervene 
td  say,  "  We  determine  it  to-day  immediately,  and 
B  will  take  care  not  to  ask  any  rent  beyond  to- 
y,"  and  then  sa^  they  were  entitled  to  immediate 
Qy.    If  they  wish  to  try  that  question  they  will 
ve  to  try  it,  of  course,  and  the  question  must  be 
gned  and  decided. 

The  defendants  must  be  restrained  from  interfering 
th  the  private  wires  pursuant  to  tiie  notice  which 
ij  gave,  until  trial  or  further  order. 

Solicitors,  Eeyroux,  Phillips,  <fe  Golding;  Oaine. 


(tmtf  of  appeal. 


dth, 
.)     ) 


Prom  Q.  B.  Div. 
indlev,  A.  L.  Smith,  \  Nov.  20,  21 ;  Dec  4. 

and  Davey,  L.JJ.^ 

rOBNEr-GKNXRAL  AND    HaRE   V.   MBTBOPOLITAN 

Bailwat  Co.  (o.) 

Itcoy  company — ComperucUion — Nuisance — Construe- 
ion  of  works — User  of  line  —  Special  Act — Lands 
Jlatises  Consolidation  Ad,  1845 — Railways  Clauses 
hnsolidation  Act,  1845  (8  <fe  9  Vict.  c.  20),  s.  16. 

1  person,  no  part  of  whose  land  has  lem  taken  for  the 

[a.)  Seported  by  Abthxtb  Lawbeitoe,  Esq., 
Banister-at-Iiaw. 


purposes  of  a  railway,  is  not  entitled  under  the  common 
law  or  the  Lands  Clauses  and  Railways  Clauses  Con- 
solidation Acts,  1845,  to  compensation  for  nuisance  to  his 
premises  from  the  working  {without  negligence)  of  the 
railway. 

Hammersmith  Bail  way  Co.  v.  Brand,  18  W,  R.  12, 
L,  R,  4  H.  L.  in,  followed. 

A  railway  company  which  was  authorized  by  its 
special  Acts  to  maJce  and  maintain  their  line  either  in 
tunnel  or  in  open  cutting,  in  1861  originally  constrticted 
their  line  in  the  locus  in  quo  wholly  in  tunnel.  In  1883 
they  made  an  opening  on  their  own  lands,  as  a  ventilator 
for  an  adjoining  underground  station;  and  in  1890  t?iey 
considerably  enlarged  the  opening  on  their  oum  land  and 
surrounded  it  with  a  wall  8  feet  high.  The  plaintiff, 
who  was  the  lessee  of  adjoining  premises,  claimed  com- 
pensation for  the  injury  done  him  by  the  increased  issue 
of  smoke,  Joul  air,  and  vibration  resulting  from  the  en- 
largement of  the  ventilating  space  and  the  erection  of  the 
wall. 

Held,  that  the  injury  was  occasioned,  not  by  t?ie  con- 
struction of  any  works  of  the  defendant  company,  but  by 
reason  of  the  user  and  working  {without  negligence)  of 
the  railway  as  a  railway,  and,  consequently,  that  the 
plaintiff  w(u  not  entitled  to  compensation. 

Appeal  from  a  decision  of  Wright,  J. 

The  Metropolitan  Bail  way  Co.'s  railway  was  autho- 
rized by  a  special  Act,  which  provided,  inter  alia,  that 
the  company  should  not  by  virtue  of  anything  in  the 
Act  be  entitled  to  take  or  otherwise  interfere  with 
any  land,  or  any  rights  in  respect  thereof,  belonging 
to  her  Majesty  in  right  of  her  Crown  without  the 
consent  in  writing  of  the  commissioners  for  the  time 
being  of  her  Majesty's  Woods  and  Forests  and  Lands 
Bevenues  first  had  and  obtained. 

By  an  agreement  made  on  the  28th  of  December, 
1860,  the  Commissioners  of  Woods  and  Forests 
covenanted  to  convey  to  the  company  a  piece  of  land 
marked  B,  and  the  company  by  clause  14  covenanted 
not  to  make  or  set  up  any  erection  or  building  on 
that  land,  and  covenanted  that  '*  the  company  shall 
make  to  the  lessees  and  occupiers  of  the  Crown 
property  situate  within  50ft.  from  any  part  of  the 
une  of  railway  full  compensation  for  all  damage 
which  they  may  sustain  by  reason  of  the  works  of  the 
company  or  the  working  of  the  railway,  such  com- 
pensation, in  case  of  difference,  to  be  settled  in  the 
settied  in  the  manner  provided  by  the  Lands  Clauses 
Consolidation  Acts."  The  agreement  further  provided 
that  a  proper  conveyance  should  be  made  to  the  com- 
pany of  the  land,  and  covenants  inserted  in  the  con- 
veyance that  the  company  should  observe  the  stipula- 
tions with  reference  to  tiie  buildings  prohibited  from 
being  erected. 

The  company  was  let  into  possession  and  made 
their  railway  about  1861,  wholly  in  tunnel. 

In  1864  they  compensated  one  Dawkes  the  then 
lessee  of  the  house  which  the  plaintiff  Hare  sub- 
sequently occupied,  the  compensation  being  made  as 
required  by  the  agreement  in  respect  of  the  working 
as  well  as  of  the  construction  of  the  railway. 

In  December,  1864,  the  Crown  conveyed  the  land 
to  the  company.  The  conveyance  contained  the 
covenants  for  the  insertion  of  which  the  agreement 
provided,  but  it  contained  no  reference  to  further 
compensation.  It  concluded  with  a  proviso  that,  in 
case  default  should  be  made  in  the  performance  of 
any  of  the  covenants  thereinbefore  contained,  it 
should  be  lawful  for  the  Queen's  Majesty,  or  the 
commissioners  on  her  behalf,  to  enter  upon  the  land 
conveyed,  and  thenceforth  tiie  conveyance  should  be 
absolutely  void. 

In  1883  the  company  made  an  opening  of  about  150 
square  feet  area  in  the  land  marked  B,  as  a  ventilator 
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lor  an  adjoining  underground  station,  and  surrounded 
it  with  a  wall  about  3ft  high.  No  objection  was 
made  at  that  time  by  the  Crown  or  anyone  else. 

In  1884  Hare  became  the  occupier  of  a  house  (in 
the  rear  of  which  the  land  mark^  B  lay)  belonging 
to  the  Crown  in  fee,  and  which  was  within  50ft.  of 
the  company's  railway. 

In  1890  the  company  enlarged  the  opening  to 
about  1,500ft.  area  and  enclosed  it  with  a  wall  8ft. 
high.  Before  doing  so  they  applied  to  the  commis- 
sioners for  their  sanction,  and  the  plan  was  discussed 
and  approved,  no  obiection  being  taken  to  the  wall, 
and  in  June,  1889,  the  commissioners  signified  their 
approval  bjr  a  letter.  The  effect  of  the  enlargement 
of  the  opening  was  to  coUect  the  foul  air  and  smoke 
of  the  aa joining  imderground  station,  which  had  pre- 
viously diffused  themselves  through  the  station  and 
escaped  by  the  stairways  and  along  the  tunnels  at 
both  ends  of  the  station,  and  to  cause  them  to  issue  in 
increased  quantity,  together  with  an  increased  amoimt 
of  noise  from  the  enlarged  opening,  and  to  bring  the 
place  of  issue  materiaUv  nearer  to  the  windows  of 
Hare's  house,  who  then  brought  an  action  to  compel 
the  company  to  compensate  him  for  the  injury 
this  caused. 

Wright,  J.,  held  that  he  was  entitled  to  compensa- 
tion under  the  Lands  Clauses  and  Bailways  Clauses 
Consolidation  Acts,  1845,  and  gave  judgment  in  his 
favour  for  £450  damages.    The  defendants  appealed. 

Lawaon  Walton,  Q.C,  and  C.  B,  McLaren,  for  the 
appellants. 

Robaon,  Q.C,  and  BlennerTioBseU,  for  the  respond- 
ents. 

The  following  cases  were  referred  to  in  the  course 
of  the  arguments: — Caiedonian  Railway  v.  W(dkw*B 
Trustees,  30  W.  E.  569,  7  App.  Cas.  259;  London, 
Brighton,  and  South  Coast  Railway  Co.  v.  Truwiaw,  34 
W.  E.  657,  11  App.  Cas.  45;  Hammersmith  Railway 
Co.  V.  Brand,  18  W.  B.  12,  L.  B.  4  H.  L.  171 ;  Reg. 
V.  Pease,  4  B.  &  Ad.  30 ;  Nati&nai  Telephone  Co.  v. 
Baker,  [1893]  2  Ch.  186,  41  W.  E.  Dig.  255. 

Cur.  adv.  vult. 

Deo.  4.— LiNDLEY,  L.J.  (having  stated  the  facts). — 
The  question  whether  the  plaintiff  Hare  is  entitled 
to  anything  for  the  injury  caused,  resolves  itself  into 
two  otiiers— viz.,  first,  whether  any  claim  can  be 
substantiated  imder  tiie  agreement  or  conveyance? 
and,  secondly,  whether  any  claim  to  compensation  or 
damages  can  be  substantiated  irrespectively  of  those 
documents — ^viz.,  under  the  Lands  Clauses  and  Bail- 
ways  Clauses  Consolidation  Acts,  1845,  or  under  the 
common  law  of  nuisance?  Wright,  J.,  decided  the 
first  of  these  questions  M^nst  the  jdaintiff ;  but  he 
decided  that  the  plaintin  was  entitled  to  compensa- 
tion under  the  Acts. 

I  will  take  the  second  question  first.  The  alteration 
of  which  the  plaintiff  complains  was  made  in  1890  by 
the  defendants,  and  may  oe  regarded  as  so  made  by 
them  either  as  owners  of  the  property  in  which  the 
alterations  were  made  or  under  the  powers  conferred 
on  the  defendants  by  the  Bailways  Clauses  Consolida- 
tion, 1845  (8  &  9  Vict.  c.  20),  s.  16.  As  owners  of 
the  land  B,  the  defendant  company  could  make  any 
use  of  it  thev  pleased  for  the  purpose  of  their  railway 
so  long  as  thev  did  not  infringe  the  rights  of  other 
people;  and  those  rights  are  not  infringed  by  the 
use  of  the  railway  which  the  company  were  authorized 
to  construct  and  work  unless  there  be  negligence  in 
8uch  use.  This  is  now  clearly  settled  by  VaugJian  v. 
Taff  Vale  Railway  Co.,  8  W.  E.  549,  5  H.  &  N.  679, 
and  by  several  decisions  in  the  House  of  Lords,  some 
of  which  will  be  referred  to  presently.    (See  London, 


Brighton,  and  South  Coast  Railway  "v.  Truman,  84  W.  R. 
657,  1 1  App.  Cas.  50,  per  Lord  Halsbury. )  'Hie  altm- 
tion  itself  made  in  1890  did  not  involve  any  tre^aat 
or  cause  any  nuisance  to  the  plaintiff,  except  bj 
exposing  him  to  the  inconveniences  caused  l^  tk 
use  of  the  Ime.  The  defendants  were  und^  ^ 
statutory  or  other  obligation  not  to  expose  the  plain- 
tiff to  this  inconvenience.  There  is  no  neglu^  in 
the  exercise  by  them  of  their  rights ;  consequently  tb 
plaintiff  has  no  cause  of  action  in  respect  of  t^ 
annoyance  complained  of. 

I  pass  now  to  consider  whether  ho  has  any  light  to 
compensation  imder  the  Lands  Clauses  or  Bauvajs 
Clauses  Acts,  or  both  combined.  The  plaintiff  ooa- 
tends  that  the  alterations  made  in  1890  were  not 
authorized  by  section  16  of  the  Bailways  CUoses 
Consolidation  Act,  1845,  for  reasons  ^^ich  I  will 
examine  presently.  Section  16  provides  that,  "sub- 
ject to  the  provisions  and  restrictions  in  this  sad  tiie 
special  Act,  and  any  Act  incorporated  therewi^,  it 
shall  be  lawful  for  tiie  company,  for  the  pnrpoie  of 
constructing  the  railway,  or  the  accommodation  woifa 
connected  herewith,  hereinafter  mentioned,  to  exe- 
cute any  of  the  following  works :  {inter  alia)  tonneli,'* 
and  '*  they  may  from  time  to  time  alter,  repair,  or 
discontinue  the  before-mentioned  works,  or  any  of 
them,  and  substitute  others  in  their  stead ;  and  ^ 
may  do  all  other  acts  necessary  for  making,  mii&* 
taining,  altering  or  repairing,  and  using  the  nilwij; 

Erovi£d  always,  that  in  the  exercise  of  the  povsi 
y  this  or  the  specual  Act  granted,  the  company  sbll 
do  as  little  damage  as  can  be,  and  shall  make  M 
satisfaction  in  manner  herein  and  in  the  ^>ecial  Ad 
and  any  Act  incorporated  therewith,  provided,  to  ill 
parties  interested,  for  all  damage  by  thmn  sofUioed 
by  reason  of  the  exercise  of  sudi  powers."  SeetioQ  3 
provides  that  *'the  expression  'the  railway*  s^ 
mean  the  railway  and  works  by  the  speoal  kd 
authorized  to  be  constructed."  The  special  Afi  ^ 
the  defendant  company  authorized  them  to  cfxsti^ 
their  railway  in  a  tunnel.  It  has  bem  daoiiei 
that  works  made  under  this  section  mi^  be 
necessary  for  the  purpose  of  constructing  the  rm- 
way  or  aocommooation  works  oonnec^  tivn- 
wim.  ''Accommodation  works"  are  woib  de- 
scribed in  section  68,  and  the  alteration  copi^luaei 
of  was  not  an  accommodation  work  witmn  tb 
meaning  of  that  section,  and  was  not  neoency 
for  constructing  any  such  work.  Was  it,  thai,  mo«- 
sary  for  cons^cting  the  railway?  It  hai  be* 
decided  that  the  expression  "  constmctioQ  d^ 
niilway"  may  include  works  made  after  the  litf  ■ 
openea  (see  Sadd  v.  Maldon,  WUham,  ofid  Bmf^^ 
Railway  (7o.,  6  Ex.  143),  and  is  not  confined  to  tb 
construction  of  the  railway  in  the  first  instaoeeu  B 
has  also  been  decided  that  works  which  are  ooJ^T  ^'"' 
venient  to  the  railway  company  on  tiie  soore  i 
economy  are  not  "  necessary  "  within  the  meamag  a 
the  section :  see  Reg.  v.  Wycombe  Railway  C*-,  i* 
W.  E.  489,  L.  E.  2  Q.  B.  310;  Fenwidt  r.  Ea 
London  Railway  Co.,  23  W.  E.  901,  L.  B.  20  Bq.  '^\ 
Pugh  V.  Golden  Valley  Railway  Cb.,  28  W.  B.  86$, » 
Ch.  D.  330.  But  "necessary"  cannot  be  rartrii» 
to  absolute  physical  necessity.  For  exam^  ft"J 
not  be  absolutely  necessary  in  order  to  see  mg^ 
and  to  work  the  Une,  or  to  prevent  asphyxatk*.  ^ 
ventilate  even  a  very  long  tunnel;  oiit*  if^  5* 
found  that  by  ventilating  a  tunnel  the  line  ooad  v 
bettor  worked,  or  the  health  or  comfort  of  tho*^ 
had  to  use  the  tunnel  would  be  materially  imgj*^ 
such  ventilating  shafts  and  other  works  as  m^  * 
reasonably  necessary  for  that  purpose  woukLa  aT 
opinion,  be  clearly  within  the  section:  tee  StM'^- 
Maldon  Railway  Co.  and  Attomey-GeturtU  v.  &*« 
Counties  Railway  Co.,  XO  M.  *  W.  263.    liow  ib» 
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alteration  made  in  1890  was  not  made  to  save  ex- 
penses, bat  bond  fide  to  improve  the  working  of  the 
line  and  to  add  to  the  comxort  of  all  who  had  to  work 
in  or  pass  through  the  tunnel.  It  is  true  that  the  line 
had  lieen  constructed  and  worked  for  some  years  with 
worse  ventilation.  But  alterations  in  the  works  as 
originally  constructed  are  authorized  by  the  section , 
and,  if  *' necessary,"  in  the  sense  which  I  have  ex- 
plained, are,  I  think,  warranted  by  it.  Upon  the 
evidence  I  am  of  opinion  that  the  alterations  in  1890 
were  warranted  by  section  16, 

Mr.  Bobson,  in  his  very  able  argument,  urged  that, 
even  if  this  were  so,  still  there  was  no  necessity  to 
concentrate  the  ventilation  at  this  particular  spot,  and 
that  the  company  had  not  so  ventilated  their  tunnel 
as  to  do  as  little  damage  as  could  be,  as  required  by 
the  proviso  in  section  16.  This  argument  cannot, 
however,  prevail.  The  company  are  the  judges  of  the 
heat  places  for  ventilating  their  tunnels,  and,  provided 
they  act  hond  fide,  and  keep  within  their  proper  Umits, 
they  have  as  much  right  to  put  their  ventilators  in  one 
place  as  in  another.  This  is  proved  by  the  cattle 
traffic  case,  London,  Brighton,  ana  South  Coast  Railway 
Vo,  V.  Truman,  which  is  conclusive  on  this  point.  Ajb 
regards  doing  as  little  damage  as  possible,  the  proviso 
at  the  end  of  section  16  of  the  Bailways  Clauses  Act  is 
confined  to  damage  done  in  oonstructiug  the  works 
anthorized  by  the  section,  and  does  not  apply  to  the 
Bae  of  the  works  when  constructed.  This,  I  think,  is 
plain  from  the  first  and  last  clauses  of  the  section.  In 
Beg,^,  Ead  and  West  India  Docks,  Ac,  Co.  1  W.  R. 
409, 2  E.  &  B.  466,  Lord  CampbeU  pointed  out  that 
the  proviso  as  to  damage  referred,  not  to  the  works  to 
be  constructed,  but  to  the  mode  of  constructing  them. 
The  proviso  as  to  doing  as  little  damage  as  possible 
most  be  construed  consistently  with  the  right  of  the 
company  to  ventilate  the  tunnel  where  it  is  most 
convenient  to  the  company  to  do  so,  and  so  construed 
they  have  done  as  little  damage  as  possible.  The 
plaintiff  is  not  entitled  to  say,  *' ventilate  your  tunnel 
where  you  like  so  long  asyou  do  not  incommode  me  " 
(see  Truman's  case,  34  W.  R.  659,  11  App.  Cas.  66, 
fer  Lord  Selbome). 

Wright,  J.,  did  not  decide  against  the  defendants 
on  either  of  the  grounds  to  which  I  have  above 
idverted.  His  view,  if  I  understand  it  correctly,  was 
that  the  injury  sustained  by  the  ^laintifP  might  be 
Bttiibated  rather  to  the  construction  of  the  works 
than  to  the  use  of  the  Une.  Now  it  is  plain  that  the 
injury  is  really  attributable  to  the  combined  ^eot  of 
the  nse  of  the  railway  and  the  enlargement  of  the 
ymtilating  space.  Neither  without  the  other  would 
injure  the  plaintiff,  and  neither  without  the  other 
vould  give  him  a  risht  to  compensation.  No  doubt 
it  does  not  follow  that  because  one  of  two  causes 
alone  will  not  produce  a  given  effect  that  effect  can- 
not be  produced  by  both  causes  acting  together,  but, 
in  my  opinion,  the  court  would  be  ignoring  the  prin- 
ciple of  Hammersmith  Bailway  Co  v.  Brand  and  be 
iritiering  it  away  by  reasoning  too  subtle  for  business 
porposes,  if  it  were  to  hold  that  this  case  was  not 
{[OTemed  by  it.  The  injury  complained  of  originates 
m  the  tunnel,  and  the  smoke,  &c.,  causing  the  injury 
sre  produced  by  the  traffic  underground,  or,  in  other 
WQids,  by  the  use  of  the  railway  in  the  tunnel.  But 
^  nse  of  the  railway  in  the  tunnel  was  authorized 
by  Parliament,  and  such  inconveniences  as  noise, 
vibration,  smoke,  steam,  dust,  and  foul  air,  unless 
attribatable  to  negligence,  must  be  put  up  with  by 
^e  pcawms  affected  by  them.  No  compensation  can 
be  daimed  under  the  statutes  for  injury  attributable 
to  nich  causes.  This  was  finally  settled  by  the  House 
of  Ix)rds  in  Hammersmith  Railway  Co.  v.  Brand, 
^uch  has  been  explained  in  subsequent  cases,  espe- 
cuQy  in  Cakdmian  Railway  ▼.  Waiher's  Trustees,  30 


W.  R.  569,  see  p.  571,  heads  2  and  3,  7  App.  Cas.  259, 
see  p.  276.  A  line  has  to  be  sharply  drawn,  first, 
between  cases  in  which  land  of  the  person  claiming 
compensation  has  been  taken  and  cases  in  which  no 
land  of  his  is  taken;  and,  secondly  (as  regards  the 
last  class  of  cases),  between  injury  occasioned  by  con- 
struction of  works  and  injury  occasioned  by  the  use 
of  the  railway.  If ,  as  in  this  case,  no  land  of  the 
person  claiming  is  taken,  compensation  can  be  ob- 
tained for  injury  done  by  the  construction  of  any  of 
the  works  authorized,  but  no  compensation  can  be 
obtained  for  injury  occasioned  by  the  use  of  the  raU- 
way,  or  of  such  works,  unless  there  is  negligence,  and 
there  is  none  here.  Bearing  this  distinction  in  mind, 
and  seeing  how  it  has  been  applied  in  the  cases  re- 
ferred to,  I  am  unable  to  adopt  the  decision  of  the 
learned  judge  on  this  point,  and  I  am  of  opinion  that 
the  case  is  governed  by  the  principles  established  in 
Hammersmith  Railway  Co.  v.  Brand, 

I  have  already  observed  that  the  alterations  made 
by  the  defendants  in  1890  were  made  entirely  on  their 
own  land,  and  they  do  not  require  to  invoke  the  aid 
of  section  16  of  the  Railways  Clauses  Act  for  the 
purpose  of  enabling  them  to  construct  the  works. 
They  have  done  nothing  which  they  could  not  have 
done  independently  of   that  section,   and  they  are 

Srotected  from  the  consequences  of  what  they  have 
one  by  Hammersmith  Railway  Co.  v.  Brand  and 
London,  Brighton,  and  SotUh  Coast  Railway  Co,  v, 
Truman  without  that  section.  But,  if  they  do  want 
the  protection  of  section  16,  they  have,  in  my 
opinion,  complied  with  its  requirements. 

I  pass  now  to  oonsider  the  daim  of  the  Attomey- 
G^eral  on  the  covenants  entered  into  by  the  com- 
pany with  the  Crown  in  1860  and  1864.  It  will  be 
convenient  to  take  the  conveyance  of  1864  first.  The 
covenant  in  the  deed  of  1864  to  be  responsible  for  injury 
to  be  occasioned  to  the  buildings  in  Park-crescent 
by  the  working  of  the  railway  is  evidentiy  confined 
to  structural  damage.  It  is  a  covenant  to  protect  the 
Crown  as  owners;  not  a  covenant  to  protect  its 
tenants  or  occupiers  from  annoyance.  The  only 
breach  of  an^r  of  the  covenants  contained  in  the  con- 
veyance consists  in  first  building  and  then  raising  the 
internal  wall  round  the  opening  of  the  tunnel.  This 
was  a  breach  of  covenant  wMch  the  Crown  might 
perhaps  have  treated  as  a  forfeiture,  and  for  which 
breach  an  action  for  damages  would  Ue.  Whether  a 
right  of  entrv  at  any  time,  however  remote,  can  be 
reserved  to  the  Crown  in  a  Crown  ^;rant  I  will  not 
pause  to  inquire ;  I  will  assume  this  in  favour  of  the 
Crown.  The  forfeiture  (if  any)  was,  in  my  opinion, 
waived  when  the  officers  of  the  Crown  assented 
without  objection  to  the  plan  submitted  to  them  in 
1889,  though  they  did  take  the  precaution  of  warning 
the  company  to  observe  the  covenants  in  the  convey- 
ance. Their  letter  of  the  15th  of  June,  1889,  I  think, 
means  that  the  small  plan,  if  carried  out,  will  be 
imobjectionable.  That  was  the  view  of  Wright,  J., 
on  this  point,  and  I  agree  with  him.  Having  regard 
to  what  took  place  in  1889,  a  mandatory  injunction 
to  pull  the  wall  down  now  is  quite  out  of  the  ques- 
tion. A  right  to  re-enter  for  a  forfeiture  mav,  how- 
ever, be  waived  and  a  ri^ht  of  action  for  damages 
may  be  retained;  and  in  this  case  an  action  of 
damages  for  raising  the  wall  lb,  I  think,  technically 
sustainable ;  but  the  damages  occasioned  by  raising 
the  wall  are  purely  nominal,  and  this  action  is 
not  brought  xor  raising  the  wall,  but  for  the 
annoyance  occasioned  by  enlarging  the  ventilating 
aperture,  which  is  not  a  breach  of  any  covenant  in  the 
conveyance.  The  other  document  relied  on  in  sup- 
port of  a  daim  for  damages  is  the  agreement  of  1860. 
This  agreement,  if  in  force  after  the  conveyance  to 
which  I  have  referred,  would  unquestionably  entitle 
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the  Crown  to  require  the  defendants  to  make  oom- 
penaation  to  its  tenants  and  occupiers  at  the  date  of 
the  agreement  for  any  injury  they  might  sustain  in 
consequence  of  the  alteration  made  in  1890  by  the 
defendants.  But,  in  my  opinion,  the  plaintiff,  who 
was  not,  in  1860,  tenant  or  occupier,  is  not  one  of  the 
people  referred  to  in  that  agreement.  His  prede- 
cessor, Dawkes,  was,  and  he  obtained  compensation 
for  what  was  done  in  1883.  There  is  nothing  in  the 
agreement  to  show  that  future  tenants  and  occupiers 
were  intended,  and  the  language  of  dause  14,  primd 
facie  at  all  events,  did  not  extend  to  them.  If  future 
tenants  or  occupiers  had  been  intended  to  be  com- 
pensated a  covenant  to  compensate  them  would  have 
been  inserted  in  the  conveyance.  The  omission  of 
such  a  covenant  strongly  confirms  the  view  that  the 
construction  put  by  me  on  the  agreement  is  the 
true  one.  This  view  of  the  agreement  of  1860  renders 
it  unnecessary  to  decide  whether  the  conveyance  of 
1864  has  or  has  not  replaced  the  ag^reement  of  1860 
altogether,  and  is  or  is  not  the  only  document  which 
regi^tes  the  rights  of  the  Crown  against  the  defend- 
ants with  reference  to  the  property  protected  by  it. 
If  it  is,  then  this  action,  so  far  as  it  depends  on  the 
agreement,  must  again  fail.  But  I  wish  to  be  under- 
stood to  leave  this  question  open  for  decision  here- 
after, should  it  ever  arise.  Mr.  Itobson,  in  his  argu- 
ment, pointed  out  that  it  may  possibly  arise  here- 
after if  the  plaintiff's  lessor,  who  was  a  lessee  of  the 
Crown  in  1860,  and  is  so  still,  should  induce  the 
Crown  to  bring  an  action  on  the  agreement  on  his 
behalf. 

The  appeal  ought,  in  my  opinion,  to  be  allowed, 
and  judgment  be  entered  for  the  defendants,  with 
costs  here  and  below. 

A.  L.  Smith,  KJ. — The  first  and  most  important 
question  is  whether  the  plaintiff  Hare  is  entitled  to 
recover  under  the  Lands  and  Bailways  Clauses  Con- 
solidation Acts  compensation  from  the  defendant 
conmany  in  respect  of  the  injuries  he  has  sustained. 

Mr.  Hare  is  lessee  for  a  term  of  years  of  No.  3, 
Park-crescent,  Begent's  Park,  and  at  the  rear  of  his 
premises  the  Portland-road  Station  upon  the  defend- 
ants' railway  is  situated.  When  the  railway  was 
originally  constructed,  about  the  year  1861,  the 
defendants  opened  up  upon  their  own  lands  an  air- 
hole of  some  150ft.  in  extent  at  the  rear  of  the 
plaintiff's  house,  and  in  the  year  1889  they  uncovered 
a  portion  of  their  tunnel  on  the  Park-crescent  side  of 
their  station,  making  thereby  an  air  space  of  some 
1,500ft.  in  place  of  what  liad  theretofore  existed. 
The  result  of  this  has  been  to  largely  increase  the 
emission  of  vapours  from  their  tunnd  at  the  back  of 
the  plaintiff's  house,  which  has  caused  the  injury  he 
has  sustained.  These  works  were  executed  by  the 
defendants  without  negligence,  and  were  for  the  pur- 
pose of  giving  better  ventilation  to  their  tunnel  and 
station  with  a  view,  as  they  expressed  it,  **  of  insuring 
additional  comfort  and  bendit  to  the  millions  of 
travelling  public  using  their  railway." 

The  defendant  company  by  their  special  Acts  were 
authorized  to  make  and  maintain  an  underground 
railway  with  a  station  in  Portland-road  on  the 
lands  which  they  acquired.  They  were  thereby 
empowered  to  make  and  TtiMnfftiii  their  works  at  the 
locus  in  quo  either  in  tunnel  or  in  open  cutting,  and 
no  fetter  was  imposed  upon  them  as  to  how,  as  regards 
this  matter,  their  line  was  to  be  there  constructed. 
No  action  could  have  been  maintained  against  them 
for  either  not  putting  their  line  into  tunnel  or  for 
putting  it  in  open  cutting,  or  part  in  tunnel  and  part 
m  open  cutting  at  the  place  in  question,  for  they  were 
empowered  by  their  special  Acts  to  do  what  they 
thought  fit  as  to  this.    The  company,  in  my  judg- 


ment, were  also  in  like  manner  authorized  from  time 
to  time  at  the  place  in  question,  as  incidental  to  the 
efficient  working  of  their  line,  to  eiUier  open  op  ty 
part  which  might  have  been  originally  oonstroded  is 
tunnel  or  to  have  closed  up  that  which  might  have  beet 
originally  constructed  in  ox>en  cutting  withont  bdsf 
liable  to  an  action  for  damages  for  so  doing  unless  it 
could  be  established  that  when  so  opening  or  doas; 
up  this  part  of  their  line  they  had  acted  negligeDtlx. 
Tne  cases  of  Hammersmith  Baihoay  Co,  v.  Bnad  id 
London,  Brighton,  and  South  Coast  Railway  v.  Trs- 
man,  both  in  the  House  of  Lords,  decide  this. 

It  was  expressly  held  in  the  House  of  Lords  i& 
Hammersmith  Railway  Co,  v.  Brand  that,  if  bj  the 
execution  of  the  works  authorized  (no  landbeiB| 
taken)  a  company  have  injured  the  lands  of  another, 
compensation  is  recoverable  by  the  person  injured 
under  the  Lands  and  Bailways  Clauses  Gonsolidiitiffl 
Acts,  and  it  was  there  also  held  that  if  the  injozjii 
occasioned  by  reason  of  the  use  and  working  of  ^ 
railway  it  is  not  recoverable,  or,  in  other  woros,  vhm 
land  is  not  taken,  compensation  can  only  be  reoorered 
if  damage  arises  to  the  land  of  another  from  tk 
making  of  tiie  railway,  and  not  if  it  arises  from  ^ 
user. 

Wright,  J.,  when  considering  this  question  of  com- 
pensation, directed  himself  as  follows :— *'  Ought  ik 
injury  to  the  land  to  be  regarded  as  tiie  eiKt  d 
the  construction  or  execution  of  the  works,  orastbi 
effect  of  the  working  or  user  of  the  railway  ?"  Tin 
direction  is  good  law,  and  the  point  is,  did  Wiigktt 
J.,  accurately  apply  the  facts  of  the  case  to  theUr? 
Do  the  facts  show  that  the  plainiaff's  injoiy  um 
from  the  making  of  the  railway  or  from  its  user? 
It  appears  to  me  that  the  answer  to  the  ixSkiwaf 
question  ^ows  how  that  is.  If  the  railway  ana 
trains,  that  is,  if  the  railway  were  not  worittid,  w^  | 
the  plaintiff's  house  have  been  damaged  by  ^  hsOd- 
ing  of  the  1,500  feet  of  opening  P  My  answer  is,  X* 
If  this  be  correct,  it  follows  that  the  damagetoife 
plaintiff  must  arise  from  the  user,  and  not  nomtk 
making,  of  the  railway.  Wright,  J.,  however,  hdda 
follows :— "  With  much  doubt  I  have  oome  to  da 
conclusion  that  it  ought  not  to  be  regarded  mst? 
as  the  effect  of  the  working  of  the  railway.  It&)^ 
be  taken  for  settled  law  (speaking  always  of  a  peoa 
no  part  of  whose  land  is  taken)  Uiat  no  oompo^at^ 
can  be  got  in  respect  of  effects  of  the  woikmg  dw 
railway  which  are  ordinary  and  which  affect  aw** 
ferently  all  adjoining  lands,  even  though  tiu  cos- 
plunant*s  land  may  happen,  from  its  atnatkai* 
otherwise,  to  be  affectea  in  a  g^reater  d^g'^J^ 
others.  But  it  seems  to  me  that  there  mav  be  woi 
which,  although  not  injurious  in  themsJves  iw 
the  railway  is  worked,  are  so  specially  and  rwow^ 
injurious  to  particular  land  if  the  railway  is  ^P"* 
at  all,  whether  much  or  little,  that  the  ocKurtncteaf 
them  under  powers  which  enable  them  to  be  w* 
conjunction  with  the  working  of  the  railway  nay* 
itself  be  regarded  as  injurious  to  the  land  wx^  ^ 
use  of  which  it  unquestionably  interferes.  '^^ 
here  not  a  mere  difference  of  amount  of  noise,  tmA 
and  foul  air,  but  a  work  specifically  designed  forw 
purpose  of  concentrating  the  vapours  of  an  ^^ 
ground  station,  which  would  otherwise  hayedflw* 
uiemselves  in  various  directions,  and  of  disctoS^ 
the  collected  volume  under  the  plaintiff's  wmdof** 
such  a  way  that  the  house  is  made  materially  k*.' 
for  habitation.  Even  if  the  railway  were  *** Jr? 
worked  the  construction  of  such  a  work  for  •»• 
purpose  with  such  powers  would  dimiuMh  tbt"** 
of  Ae  house.'  ^ 

It  is  upon  this  question  of  fact  that  I  am  ."""'^ 
a«^ree  with  Wright,  J.  No  evidence  was  ^i^"\?L 
if  the  railway  were  not  worked  any  damage  iw  ' 
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done,  nor  that  the  oanBtraction  of  the  enlarged  open- 
ing would  have  diminiahed  the  value  of  the  plaintifTs 
booBA,  but  on  the  contrary  the  evidence  was  tiiat  the 
Dlamtifs  house  was  injured  by  being  rendered  less 
it  for  hafaitaticm  by  reason  of  the  increased  smoke, 
Tipoar,  noise,  steam,  and  vibration  which  daily 
ensped  from  the  larger  air  space,  and  it  was  for  this 
damage  that  the  £450  was  assessed.  It  is  only  the 
vorkmg  and  user  of  the  railway  which  brings  into 
exisieooe  the  vapours  which  cause  the  injury.  With- 
out such  working  and  user  no  vapours  and  conse- 
quently no  injury  would  exist.  The  buildinff  of  the 
larger  air  apace  inflicted  no  damage,  and  could  not  be 
oomplained  of.  It  is  the  vapours  which  are  complained 
(rf,  not  the  buQding.  I  would  point  out  that  if  upon 
the  /aeCs  of  this  case  a  claim  for  compensation  could 
be  nipported,  the  smoke,  vapour,  noise,  steam,  and 
vibration  which  daily  occur  at  the  mouth  of  every 
tonnel  would,  as  it  api>ears  to  me,  give  good  ground 
for  audi  a  daim  at  Ihe  instance  of  all  persons  whose 
bonaea  were  injured  thereby.  This,  of  itself,  shows 
the  importance  of  this  present  and,  I  think,  novel 
daim  pat  forward  by  the  plaintiff.  Mr.  Bobson,  for 
bim,  when  faced  with  the  difficulty,  boldly  stated 
that  they  did,  but  Hammeram'Uk  Bailtoay  Co.  v. 
Brand  la  in  my  judgment  an  express  authority  that 

ado  not.  Tske  the  case  of  the  air  space  being 
by  A.  and  the  fumes  produced  by  B.,  and  take  it 
that  the  law  was  that  A.  was  anlj  to  be  liable  for 
daoMge  he  might  create  by  erectmff  his  building, 
(ha  it  be  said,  because  he  subsequent^  allowed  B.  to 
paaa  hia  fumes  throuffh  the  air  space,  that  this  was  a 
uamage  caused  by  we  erection  of  the  building  ?  I 
think  not.  The  real  truth  ia  that  the  sole  injury  is 
esoaedbythe  noxious  fumes  which  come  from  the 
naer  of  the  line.  It  is  true  that  they  are  let  out 
tinongh  the  building,  but  the  building  does  not  cause 
ttem.  The  damage,  in  my  judgment,  is  occasioned 
byreaaon  of  the  user  of  the  line,  and,  as  above  pointed 
outk  for  this  there  is  no  claim  for  compensation. 

Mr.  Bobson  next  argued  that  the  plaintiff  had  a 
eanse  of  action  for  damages  at  common  law  against 
tiie  company,  for  he  argued  that  the  company  would 
have  to  resort  to  the  powers  conferred  by  section  16 
of  the  BailwaTB  Glauses  Consolidation  Ajct,  1845,  in 
order  to  entitle  them  to  make  the  alteration  which 
they  did,  and  he  asserted  that  as  the  works  were 
"  not  necessary,"  and  the  company  had  not  exercised 
iti power  "doing  as  little  damage  as  can  be,"  they 
me  not  authorised  by  the  section  to  do  what  they 
bad,  and  that  an  action  was  therefore  maintainable, 
hi  my  judgment,  this  is  not  correct.  Section  16  of 
tte  Act  of  1846  empowers  a  company  to  execute  the 
^KfsA»  therein  specified,  in  addition  to  what  by  its 
ipedal  Acts  it  is  empowered  to  execute  upon  its  own 
hods,  and  it  is  a  mistake  to  say  that  section  16  cuts 
down  the  powers  conferred  upon  a  company  by  its 
•pecial  Acts.  In  my  judgment,  it  ados  to  tiiose 
powera,  with  the  exoeptum  which  is  contained  in  the 
provisiona  of  the  section — ^viz.,  that,  in  the  exercise  of 
the  powers  granted  by  the  Act  and  the  special  Act, 
the  company  shall  do  as  little  damage  as  can  be. 
fiBetion  16  commences,  **  Subject  to  the  provisions 
nd  restrictions  contained  in  this  and  the  special 
Aet,"  dearly  recognizing  the  provisions  of  the 
•pedal  Act,  and  it  ^nll  be  seen  that  the  sub-section 
m  section  16,  whioh  refers  to  alterations  and  rex>air8, 
whidi  Mr.  Bobson  laid  stress  upon,  only  applies  to 
altaring  or  repairing  or  discontinuing  the  works  in 
tiie  seStion  mentioned,  which  are  the  making  of 
tanipoRffy  or  permanent  inclined  planes,  the  altera- 
tions of  drains  through  adjoining  lands,  and  the 
aeotion  of  houses,  wardiouses,  stations,  wharfs, 
ttgioes,  maohmery,  and  other  works  and  conveni- 
I  whioh  the  company  might  think  proper. 


&( 


In  my  judgment,  the  company  in  the  present  case 
authorized  to  make  the  alterations  they  did 
upon  their  own  lands  by  their  special  Acts,  and  had 
not  to  resort  to  section  16  of  the  Act  of  1845  to 
justify  what  they  did. 

I  lieed  not,  therefore,  decide  whether  the  works  in 

Iuestion  were  necessary  or  not  within  the  meaning  of 

iC  section,  though  I  may  point  out  that  they  were 
not  made  for  the  sake  of  economy,  which  has  been 
held  not  to  constitute  a  necessity  within  the  section. 

Now,  what  ia  the  true  reading  of  the  provision 
which  enacts  that  "  in  the  exercise  of  the  powers  by 
this  or  the  special  Act  granted  the  company  shall  do 
as  little  damage  as  can  be."  In  my  judgment,  it 
means  that  the  company,  when  executing  the  works 
which  by  its  powers  it  is  authorized  to  construct, 
shall  do  as  little  damage  as  can  be,  and  no  one  alleges 
that  the  alterations  in  this  case  have  not  in  fact  b^ 
properly  executed.  That  this  is  fhe  true  construction 
IS  clear  when  the  string  of  authorities,  commencing 
with  Reg.  v.  Pease,  and  ending  with  London^  BrighUm, 
and  South  Coast  Bailtoay  Co.  v.  Trttman  in  the  House 
of  Lordsi  are  considered.  In  my  judgment,  the 
plaintiff  has  no  cause  of  action. 

I  now  come  to  the  further  point,  which  is  that 
upon  which  this  action  was  really  originally  founded, 
VIZ.,  that  by  an  agreement  of  the  28m  of  December, 
1860,  the  defendants  had  contracted  with  the  drown, 
when  they  took  the  lands  in  question  from  it  whereon 
to  construct  their  railway,  to  compensate  the  lessees 
and  oocupiers  of  the  Grown  property  for  all  damages 
which  they  might  sustain  by  reason  of  the  works  of 
the  company  or  the  working  of  the  railway,  and  the 
Attorney-General  has  joined  Mr.  Hare  as  co-plaintiff 
by  way  of  information  on  his  behalf  claiming  specific 
performance  of  this  agreement.  Wright,  J.,  has  held 
that  the  agreement  only  applied  to  compensating 
those  who  were  lessees  and  oocupiers  of  the  Crown 
property  at  the  time,  i.e.,  in  December,  1860,  and  in 
this  I  think  he  is  correct. 

In  the  first  place,  in  my  judgment,  the  natural 
reading  of  clause  14  of  the  agreement  is  that  the  con- 
tract by  the  defendants  is  only  to  compensato  the 
existing  lessees  or  occupiers.  Thete  are  no  words  in 
the  clause  to  point  to  those  who,  at  any  time  there- 
after, might  become  lessees  and  occupiers,  and  there 
is  no  reason  whv  the  company  should  have  under- 
taken such  an  obligation,  for  all  future  lessees  and 
oocupiers  have  come  in  with  notice  that  the  railway 
was  there. 

Moreover,  in  the  clause  almost  immediately  pre- 
ceding clause  14,  when  the  parties  were  deaung 
with  future  liabilities,  they  insert  the  words,  *'  at  afi 
times  hereafter." 

The  conveyance  by  the  Crown  to  the  company  was 
executed  four  years  after,  viz.,  on  the  15tii  of  Decem- 
ber, 1864 — ^within  which  period  the  exiatinff  tenants 
had  been  comx>ensated  by  the  company,  and  no  trace 
of  this  obligation  is  to  be  f oimd  in  the  conveyance. 

Had  the  agreement  been  otherwise  to  that  which 
I  hold  it  to  be,  and  had  it  manif esUy  included  the 
X>laintiff,  I  should  have  thought  the  difficulty  about 
the  conveyance  being  subsequently  executed  without 
mentioning  the  obligations  might  possibly  have  been 
got  oyer  upon  the  principles  laid  down  in  t^ia  court 
in  Palmer  v.  Johnson,  13  Q.  B.  D.  361,  32  W.  B. 
Dig.  221. 

A  last  and  small  point  was  taken,  viz.,  that  the 
company  had  broken  its  covenant  in  the  conveyance 
of  the  15th  of  December,  1864,  <*  not  to  set  up  any 
erection  or  building  upon  any  part  of  the  said  piece 
of  land  marked  B.'*  I  have  nothing  to  add  as  to  this, 
to  what  has  fallen  from  lindley,  L.J.,  or  to  what  is 
going  to  be  said  by  Davey,  L.  J. 
I  will  only  point  that  after  what  has  occurred  as 
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regards  this  no  court  would  fi;rant  a  forfeiture,  and 
indeed  this  is  not  the  real  subject  of  complaint  for 
which  this  action  was  brought. 

I  think  that  this  app^  must  be  allowed,  and 
judgment  entered  for  the  defendants. 

Davey,  L. J.— The  plaintiff  is  the  sub-lessee  and  oc- 
cupier of  No.  3,  Park-crescent  under  a  sub-lease  from 
one  Beardman,  the  immediate  lessee  from  the  Crown. 
It  is  not  disputed  that  in  consequence  of  the  railway 
company  having  made  the  openmg  in  their  tunnel  on 
the  piece  of  land  marked  B.,  immediately  contiguous 
to  the  plaintifrs  house,  he  has  su£fered  damage  which 
would  be  a  good  cause  of  action  at  common  law. 
The  railway  company,  however,  say  that  the  work  in 
question  has  beien  executed  by  them  under  their 
statutory  powers  and  without  negligence,  and  that 
the  plaintifrs  house  has  not  been  injuriously  affected 
by  the  construction  of  the  work.  The  plaintiff,  how- 
ever, claims  damages  imder  an  express  contract  with 
the  railway  company,  or,  in  the  alternative,  he  says 
he  is  entitled  to  compensation  under  the  provisions 
of  the  Railways  Clauses  Act  and  the  Lanos  Clauses 
Act.  It  will  be  convenient  to  take  the  latter  oont^i- 
tion  first. 

Now  it  has  been  decided  by  the  House  of  Lords  in 
Hammersmith  Railway  Co,  v.  Brand  (1)  that  there  is 
no  right  of  action  for  damages  sustained  by  reason  of 
liie  working  of  a  railway  without  negligence  under 
statutory  powers ;  and  (2^  that  the  Railways  Clauses 
and  Lands  Clauses  Acts  give  no  right  to  compensation 
for  any  injury  so  sustained  (see  Caledonian  Bailway 
Co,  V.  Walker's  Trustees^  per  Lord  Selbome  and  per 
Lord  Blackburn).  This  decision  was  come  to  after 
much  discussion  and  diffiarence  of  opinion  as  well 
amongst  the  judges  as  amongst  the  noble  and  learned 
lords  who  have  expressed  their  opinions  on  the  ques- 
tion, and  I  am  not  at  all  disposed  to  fritter  away  the 
rule  by  making  nice  or  unsubstantial  distinctions. 

It  was,  however,  contended  on  the  plaintiff's  behalf 
that  the  work  in  question  was  not  executed  by  t^e 
railway  company  under  their  statutory  power.  It  is 
not  suggested  that  there  is  anything  in  the  railway 
company's  special  Acts  which  obliges  them  to  keep 
this  portion  of  their  line  in  tunnel,  but  Mr.  Robson 
contended  that  the  alteration  was  made  under  the 
powers  contained  in  section  16  of  the  Railwavs 
Clauses  Act,  1845,  and  that  under  tbose  powers  the 
railway  company  can  only  make  * 'necessary"  altera- 
tions, and  he  relies  on  the  words  '*  doing  as  little 
damage  as  can  be."  I  think  this  argument  un- 
founded. I  do  not  feel  at  all  dear  in  my  own  mind 
that  it  is  necessary  for  the  railway  company  to  invoke 
the  powers  of  section  16  as  an  autiionty  for  making 
an  alteration  in  their  own  land.  It  has  been  made 
by  the  company,  not  for  the  purpose  of  saving  them- 
sdves  expense,  but  for  the  more  convenient  working 
of  the  railway,  and  I  think  that  the  powers  of  section 
16  enable  a  railway  company  to  make  anv  alterations 
of  their  works  on  their  own  land  which  they  may 
consider  necessary  for  the  more  convenient  working 
of  the  railway,  although  it  has  been  held  that  where 
they  divert  a  stream  or  a  road,  or  interfere  with  the 
property  of  others,  thev  must  show  that  the  work  is 
strictly  necessary  for  tne  construction  of  their  rail- 
way, and  not  done  merely  to  save  themselves  expense. 
Nor  do  the  subsequent  words,  **  in  the  exerdse  of  the 
powers  by  this  or  the  special  Act  granted,  the  com- 
pany shall  do  as  little  damage  as  can  be,"  in  my 
opinion  assist  the  plaintiff.  In  the  first  place, 
*'  damage  "  there  dearly  means  damage  in  construc- 
tion of  the  works,  which  would  be  the  subject  of 
compensation,  and  the  argument  that  the  company 
are  bound  to  exercise  their  powers  of  construction  so 
as  to  avoid  inconvenience  tiom  the  use  of  tiie  works 


when  constructed  to  individuals  seems  to  me  to  be 
answered  by  the  cases  of  Beg.  v.  Pease  and  Lodi^ 
BrighUmy  and  South  Coast  Railway  v.  Trumaxi  uid 
Reg,  V.  East  and  West  India  Dock  Co.,  2  E.  &  E166, 
at  p.  474. 

It  is  further  contended  on  the  part  of  the  plamtiff 
that  the  injury  complained  of  in  this  case  luu  bea 
caused  by  construction  of  the  woric,  or,  in  oikr 
words,  that  his  house  has  been  injuriously  affected  bj 
the  exercise  of  the  company's  powers  within  tk 
meaning  of  the  Railways  Chiuses  Act,  and,  coue- 
quently,  he  is  outside  the  decision  in  Ha^trnmrnHk 
Railway  Co.  v.  Brand.  It  is  argued  that  the  object 
and  effect  of  the  work  in  question  has  been  to  oolleet 
and  concentrate  upon  the  plaintiff's  house  the  imob 
of  the  locomotives,  and  that  the  injury  is  not  ^ 
necessary  consequence  of  the  working  or  use  (A  tbd 
work,  but  arises  from  its  construction.  And  tk 
learned  judge  has  dedded  in  the  plaintiff's  favour  <i 
this  point.  In  my  opinion  this  reasoning  is  fallscioQi. 
The  emission  of  smoke  is  the  necessary  oonsequeDoe 
of  the  use  of  the  locomotives.  The  injury  suff^  bf 
the  plaintiff  and  his  family  is  efusdem  generis  with  thst 
whidi  any  other  person  (say,  passing  alcmg  the  Kiry- 
lebone-rc^d^  might  exparienoe,  though  oocoiniig  \a 
the  plaintiff  more  frequently  than  to  others— i.e..  it 
is  a  personal  injury  only  to  the  plaintiff.  The  vgi- 
ment  that  the  plaintiff's  injury  is  caused  by  the  m 
because  it  womd  not  have  arisen  if  the  work  hid  vt 
been  constructed  is  answered  by  Lord  Chdtnifoi^ 
observation  in  Hammersmith  Railway  Co.  v.  Bnai, 
18  W.  R.,  at  p.  20,  L.  R.  4  H.  L.,  at  p.  204.  Wbrf 
the  company  has  done  is  to  make  an  opoiing  intlist 
tunnel  on  their  own  land,  or,  in  other  words,  to  oos- 
vert  that  portion  of  their  line  into  an  open  catting' 
And  the  company,  keeping  within  their  powers,  'wm, 
it  appears  to  me,  as  free  to  select  this  mode  of  Teoti- 
lating  their  railway  and  station  as  the  oompsnj  vo« 
to  sdect  the  particular  site  for  their  cattle  poi 
in  London,  Brightony  and  SotUh  Coast  RaUway  (k  t- 
Truman, 

Applying  the  test  suggested  by  Lord  CheLmsloii 
and  adopted  by  Melli£,  L.J.,  in  Hopkins  v.  tff^ 
Northern  Railway  Co.,  2  a  B.  D.  224,  25  W.  B,  1% 
113,  it  is  plain  that  the  construction  of  tfaevo^ 
would  not  have  injured  the  plaintiff  if  the  railvif 
were  not  used,  and  it  is  the  user  of  the  railwaj  "^ 
this  opening  in  the  tumid,  and  not  the  ccnsinids* 
of  the  openmg  and  walls  of  which  the  plaintiff  oop- 
plains.  On  uiis  point,  therefore,  I  am  of  ofoaA 
that  the  case  is  covered  by  Hammersmith  Raih»$  ^ 
V.  Brand,  and  that  the  appeal  is  unsuooeasfuL 

On  the  daim  made  by  the  Attomey-€f6DenI  f^^ 
the  plaintiff  on  the  nound  of  contract  I  need  « 
repeat  the  material  dauses  contained  in  the  sgni- 
ment  of  the  28th  of  December,  1860,  on  the  tene* « 
the  subsequent  conveyances.  Dawkes,  the  oeca^tf 
at  the  date  of  the  amement,  was  compensated  by  As 
company,  and  the  plaintiff's  tenancy  oommepced  kaf 
after  the  date  of  the  conveyance.  I  agree  vift 
Wright,  J.,  and  the  other  membras  of  the  oonrt,  te 
the  reasons  already  stated,  that  the  words  ''^^^f*' 
and  occupiers  of  Crown  property  "  in  daiue  1*  ^'^J? 
agreement  refer  only  to  occupiers  at  the  datecrf^ 
agreement,  and  the  plaintiff,  therefore,  is  noteotdiA 
dther  directly  or  tnrough  the  interrentiGa  <rf  JJ 
Crown,  to  the  benefit  of  the  agreement  B«t  as 
Attorney-General  also  relies  on  ^e  coveoaal  «*^* . 
make  any  erection  or  building  on  the  land 
without  the  consent  in  writing  of  the  Con 
of  Woods  and  Forests.  An  ambiguous  letter  ^ 
by  an  officer  of  that  department  has  been  relsffBia 
which  is  certainly  a  singular  way  of  granting  a  hew* 
for  the  erection  of  those  walls.  The  learned  jsy 
has  interpreted  it  by  the  concomitant  facts  as  aafl^ 
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a  to  a  lioence.  I  do  not,  however,  wish  to  base  my 
[inent  npon  this.  For  assuming  that  there  was 
DO  formal  oonsent  in  writin«;>  it  is  proved  by  the 
erideoce,  and  to  be  infened  m>m  the  drcumstonces 
of  the  cats,  that  the  department  either  consented  in 
foil  or  did  not  object  to  the  plan  of  the  work  sub- 
mitted to  them  before  their  execution.  The  erection 
in  qoestion  was  completed  in  1889,  and  I  think  they 
most  be  taken  to  have  waived  any  right  either  to 
n-enter  or  to  a  mandatory  injunction.  ▲  notioe  in  a 
previoas  daim  by  one  Benjen  was  referred  to  by  Mr. 
fiobioD,  hat  it  only  states  a  claim  to  compensation 
under  the  agreement  to  compensate  occupiers,  and 
does  not  dum  either  re-en£ry  or  injunction.  It 
nems  to  me  evidence  against  the  plaintin  on  this  part 
of  the  case  rather  than  for  him.  The  erection  con- 
nts  of  a  wall  8ft.  high  to  fence  in  the  opening  which 
the  oompany  have  made  in  the  roof  of  their  tunnel.  It 
VM  admitted  that  the  Attorney-General  did  not 
mlly  desire  to  re-enter  or  ask  for  an  injimction,  and 
he  does  not  ask  at  the  bar  for  damages  for  breach  of 
ooTenant  His  right  at  most  would  be  to  nominal 
damages,  and  it  is  to  be  observed  that  the  removal  of 
the  wall  or  the  reduction  of  it  to  its  former  height 
would  not  really  assist  the  plaintiff  or  mitigate  the 
injury  to  him,  though  it  might  be  a  source  of  in- 
oonrenieDoe  or  danger  to  others.  On  this  point, 
therefore,  the  decision  of  the  learned  judge  should 
he  effizined. 

The  result  will  be  that  the  judgment  should  be 
reversed  and  the  action  dismissed,  and  the  appeUants 
abonld  have  the  costs  of  the  appeal  and  weir  full 
onti  in  the  court  below. 

Ajipeal  cUhwed. 

SolicitorB,  Fowler,  Perks,  A  Co, ;  Home  <fc  BirJeeU. 


March  20. 


From  a  B.  Div.        ) 
(LopeeandDavey,  L.JJ.)  j 

Jacobs  v.  Cbusha  Ain>  Othbbs.  (a.) 

fndiee—Pereon  euing  in  formd,  pauperis — Notice  of 
wfUon — NeceseUyfor  eignatwe  of  solicitor — R.  8,  C, 
1883,  onL  16,  r.  29 — Power  to  impose  costs  vpon 
grai^tigan  indulgence, 

A  person  who  hits  been  admitted  to  sue  in  form& 
pu^wris,  and  to  whom  no  solicitor  has  been  assigned,  is 
tstUUd  to  serve  a  notice  of  motion  signed  by  himself. 

Where  a  plainiiff  suing  in  f ormi  pauperis  does  not 
^ftar  ai  the  triiU,  and  the  case  is  accordingly  struck 
ii,  ike  court  has  jurisdiction  to  order  him  to  pay  the 
ttiti  thrown  away  as  a  condition  of  oUowing  the  case  to 
liertiiutaUd. 

ippeal   from   an   order   of    the   Queen's    Bench 
Dmsum. 
The  plaintiff  had  been  admitted  to  sue  in  formd 
is,  but  no  counsel  or  solicitor  had  been  assigned 


Unon  the  case  coming  on  for  trial  before  Charles, 
J.,  the  defendants  appeared,  but  the  plaintiff  did  not 
Wttr,  and  tibe  learned  judge  struck  the  case  out  of 

The  plaintiff  snbsequently  applied  to  have  the  case 
Riostated,  and  the  leazned  judge  made  an  order  to 
that  effect,  upon  the  plaintiff  paying  £5  to  the 
Mndants  for  the  costs  thrown  away. 

The  plaintiff  appealed  from  this  order  to  the 
IKvisknial  Court,  out  the  court  (Cave  and  Wright, 


(s.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Iiaw, 


JJ.)  refused  to  hear  him,  upon  the  ground  that  the 
notice  of  motion  was  not  signed  by  a  solicitor. 

The  plaintiff  appealed. 

Ord.  16,  r.  29 :  "  No  notice  of  motion  shall  be  served 
or  summons  issued,  and  no  petition  shall  be  presented, 
on  behalf  of  any  person  admitted  to  sue  or  defend  as 
a  pau|>er,  except  for  the  discharge  of  his  solicitor, 
unless  it  is  signed  by  his  solicitor.'' 

The  plainiiff  in  person. — Ord.  16,  r.  29,  only  applies 
where  a  pauper  has  had  a  soUcitor  assigned  to  him 
under  ord.  16,  r.  26.  The  Divisional  Court  were 
therefore  wrong  in  holding  that  he  could  not  be 
heard.  Secondly,  the  learned  judge  had  no  right  to 
impose  costs  upon  a  person  suing  in  formd  pauperis, 
and  therefore  the  case  ought  to  be  reinstated  without 
any  terms  as  to  payment  of  costs. 

Jteginald  Brown,  for  some  of  the  defendants. — Ord. 
16,  r.  29,  is  general,  and  does  not  apply  merely  where 
a  solicitor  has  been  assigned.  In  Ttu^er  v.  Collinson, 
34  W.  K.  354,  16  Q.  B.  D.  562,  which  was  not  cited 
to  the  Divisional  Court,  this  court  only  decided  that 
a  pauper,  to  whom  no  counsel  has  been  assigned,  is 
entitled  to  be  heard  in  person.  That  decision  did  not 
touch  this  question,  except  for  a  remark  of  Lord 
E'^her,  M.B.,  during  the  argument,  to  the  effect  that 
rule  29  seemed  only  to  apply  where  a  solicitor  had 
been  assigned  under  rule  26.  That  was  a  mere  dictum 
during  the  argument,  and  ought  not  to  be  followed. 
Secondly,  a  pauper  who  will  not  proceed  to  trial,  or 
who  acts  vexatiously,  may  be  ord!ered  to  pay  costs : 
Vin.  Abr.,  tit.  "  Pauper,'^  C.  3,  4,  5.  He  can  also  be 
ordered  to  pay  costs  as  the  price  of  an  indulgence 
granted  to  him :  Foster  v.  Bank  of  England,  2  D.  &  L. 
790.  Hence  Charles,  J.,  had  jurisdiction  to  impose 
the  term  that  the  plaintUBT  should  pay  £5  for  the  costs 
thrown  away  as  the  condition  of  reinstating  the  case 
in  the  list. 

A,  Powell,  for  another  defendant. 

Lopes,  L.J.  —  The  plaintiff  brought  an  action 
against  tiie  defendants,  and  was  admitted  to  sue  in 
formd  pawperis.  No  counsel  or  solicitor  was  assigned 
to  him.  When  the  case  came  on  for  trial  the  defend- 
ants appeared,  but  the  plaintiff  did  not  appear,  and 
the  learned  judge  accordingly  struck  the  case  out. 
The  plaintiff  subsequently  applied  to  the  judge  to 
reinstate  the  case,  and  it  was  ordered  to  oe  rein- 
stated upon  the  plaintiff  paying  £5  to  the  defendants 
for  the  costs  tlurown  away  by  the  ^laintifTs  non- 
appearance at  the  trial.  The  plaintiff  objected  to 
pay  the  £5,  and  appealed  to  the  Divisional  Court, 
who  refused  to  hear  him,  upon  the  ground  that  the 
notice  of  motion  was  not  signed  by  a  solicitor  as 
required  by  ord.  16,  r.  29.  Unfortunately,  the  deci- 
sion in  Tucker  v.  CoUinson  was  not  cited  to  the 
Divisional  Court.  Having  carefully  considered  that 
case,  it  seems  to  me  that  the  effect  of  it  is  that  rule 
29  only  applies  when  a  solicitor  has  been  assigned  to 
the  pauper,  and  does  not  apply  to  cases,  Kke  the 
present,  where  a  solicitor  hM  not  been  assigned. 
During  the  arg^ument  in  that  case  Lord  Esher,  M.B., 
said:  '*That  rule  seems  only  to  apply  where  a 
solicitor  has  been  assigned  under  nUe  26."  The 
same  view  seems  to  run  through  the  judgments,  and, 
indeed,  the  words  "  his  solicitor  "  in  the  rule  implies 
that  a  solicitor  has  been  assigned.  Therefore,  the 
Divisional  Court  were  wrong  in  holding  that  the 
plaintiff  was  precluded  from  making  his  motion. 

Then  comes  the  question  whether  Charles,  J.,  had 
jurisdiction  to  impose  as  a  term  the  payment  of  costs. 
The  authorities  which  have  been  cited  to  us  show 
that  the  learned  judge  had  jurisdiction.  In  Foster  v. 
Bank  of  England  it  was  held  that  the  plaintiff,  suing 
in  formd  pavferis^  was  npt  entitled  to  (ui^end  hitf 
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pleadings  without  paying  the  oosts  of  the  amend- 
ment. The  prinoiple  seems  to  be  that,  if  the  pauper 
asks  for  an  indulgenoe,  there  is  jurisdiction  to  impose 
terms  as  the  prioe  of  granting  the  indulgence.  When 
the  pauper  makes  default,  and  thereby  causes  expense 
to  tne  other  side,  if  he  wishes  to  escape  from  the 
effects  of  his  default  it  is  fair  to  make  him  recoup 
the  other  side  the  expense  so  caused  as  the  prioe  of 
the  indulgenoe.  Therefore  Charles,  J.,  had  jurisdic- 
tion to  impose  the  terms  he  did,  and  they  were  very 
right  and  proper  terms. 

Payey,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  defendants,  Avery  &  Co, 


Nov.  21 ;  Feb.  12, 19, 
20 ;  March  8. 


From  Q.  B,  Div. 

£3Td  Esher,  M.B.,  and 
pes  and  Dav^,  L.JJ.) 
[and  a  B.  Div.]         j 

In  re  Pxtlbobouoh  School  Board  Election  Petition. 
BouBKE  AND  OTHERS,  PeUtumers. 
Nutt,  Bespondent.  (a.) 
BarUcrupt(^'~2)isqu(Uifieati<>n-—Mem^  of  school  board 

— Person  adjudged  bankrupt  under  Bankruptcy  Act, 

1869— ^atiArupfcy  Act,  1883  (46  <fc  47  Vict,  c  62), 

S8.  32,  169. 

After  the  commencement  of  tJie  Bankrwatcy  Act,  1883, 
the  respondent,  who  had  been  adjudged  bankrupt  under 
the  Bankruptcy  Act,  1869,  and  had  never  obtained  his 
discharge,  was  elected  a  member  of  a  school  board. 

Held,  by  the  Cpurt  of  Appeal  (Lopes  and  Davey, 
L.JJ. ;  Lord  Esher,  M.R.,  dissenting),  that  section  32 
of  the  Bankruptcy  Act,  1883,  did  not  operate  so  m  to 
disqualify  the  respondent  for  being  so  eUded. 

Judgment  of  Lawrance  and  Wright,  JJ.,  reversed. 

Case  stated  by  order  of  a  judge  for  the  opinion 
of  the  court  under  section  93,  sub-section  7,  of  the 
Municipal  Corporations  Act,  1882. 

At  the  sohoiH  board  election  for  the  parish  of  Pul- 
borough,  which  took  place  on  the  19th  of  April,  1893, 
the  respondent  was  a  candidate  for  election,  and  was 
declared  to  be  elected  a  member  of  the  said  school 
board. 

Proceedings  in  bankruptcnr  under  the  Bankruptcy 
Act,  1869,  were  commenced  against  the  respondent 
on  the  23rd  of  February,  1883,  and  he  was  adjudged 
bankrupt  under  the  said  Act  on  the  19th  of  March, 
1883,  and  had  not  obtained  his  discharge,  nor  had 
the  said  adjudication  been  annulled.  Save  as  to  this 
adjudication  the  respondent  was  not  otherwise  dis- 
qualified for  election. 

An  election  petition  was  presented  by  the  petitioners 
under  the  Municipal  Corporations  Act,  1882,  and  the 
Bankruptcy  Act,  1883,  on  the  9th  of  May,  1893, 
alleging  tliat  the  respondent  was  at  the  time  of  the 
said  election  disqualified  on  the  ground  that  he  was 
an  undischarged  bankrupt,  and  praying  that  it  might 
be  determined  that  the  respondent  was  not  duly 
elected,  and  that  his  election  was  void. 

The  question  for  the  opinion  of  the  court  was 
whether  the  respondent  was  at  the  time  of  the  said 
election  disqualified  for  being  elected  a  member  of  the 
said  school  board. 

G,  J.  Talbot,  for  the  petitioners. 

5.  H.  Day,  iat  the  respondent. 

Lawranoe,  J. — ^The  question  we  have  to  decide 


(o.)  Reported  by  Rir  Sherston  Baxkr  and  F.  G. 
KuoKSR,  Esq.,  Barristers-at-Iiaw. 


here  arises  under  the  32nd  section  of  the  BanknipUj 
Act,  1883,  which  says  that  where  a  debtor  is  id- 
judged  bankrupt  he  shsJl,  subject  to  tb^  profinBii 
of  the  Act,  be  diiM^ualified  for  certain  things,  nd 
(amongst  others)  for  being  a  member  of  a  Mkod 
[x>ard. 

We  have  here  to  deal  with  the  case  of  a  penoo  yik 
was  bankrupt  in  1883,  and  who  has  since  beoooe  i 
member  of  a  school  board,  and  the  qnestioo  a 
whether  he  is  disqualified  under  the  d2nd  aeotiai  d 
the  Act. 

I  have  come  to  the  condusion,  with  soine  donfai, 
that  that  disqualification  does  exist,  and  tint  tke 
words  are  to  be  read  in  their  retrospective  disnoterai 
meaning  '*  a  person  who  is  bankrupt  or  who  beoooee 
a  bankrupt "  shall  be  disqualified  for  holding  theoffioa 
mentioned  in  this  section.  Our  attenticm  hu  bees 
called  to  section  169,  sub-section  2,  of  the  Actol  l$S3, 
which  says  that  the  repeal  effected  by  this  Art  sfaiH 
not  affect  "  ^5)  any  rignt  or  privilege  aoquued  or  dn^ 
imposed  or  liability  or  disqualification  incmred  ondff 
any  enactment  so  repealed/'  That  means  thst  vim 
any  disqualification  is  imposed  under  any  pretioQi 
Bcmkruptcy  Act,  e.g.,  under  the  Act  of  1869,  tfochdis- 
qualificaticm  should  not  be  affected  by  thii  Act  of 
1883,  and  that  is  made  abandantly  dear  to  mj  iubI 
by  sub-section  (c),  which  goes  on  to  deal  with  ox 
&ies  or  forfeitures  which  have  been  incurred  or  iij 
disqualification  for  anv  offisnce  committed  or  to  bi 
committed.  I  think,  uieref ore,  that  section  does  ooi  ^ 
affect  the  case.  \ 

Two  cases  have  been  cited  to  us  for  the  petitioBen, 
in  one  of  which — the  case  of  In  re  Pratt,  JSr  jns* 
PraU,  32  W.  E.  420,  12  Q.  B.  D.  334— the  kugMf 
used  by  the  Lords  Justices,  especially  that  uaed  ^ 
Bo  wen,  L.J.,  seems  to  be  extremely  wida  sm 
perfectly  capable  of  including  a  case  such  as  thia  ok 
The  case,  however,  which  li^  most  effect  opoo  iDei 
the  case  oiBeq.  v.  Vine,  23  W.  B.  649,  L.  B.  10Q.B. 
195.  There  tne  words  were,  it  is  true,  different  Tb^ 
were  these :  *'  Every  person  convicted  of  felony  i^ 
for  ever  be  disqualified  from  selling  spirits  by  t^ 
and  no  licence  shall  be  granted  to  any  person^ 
shall  have  been  so  convicted."  The  question  th« 
was  whether  that  was  retrospective,  and  wheti^  ^ 
section— section  14  of  33  &  34  "Vict,  c  29— app&ai^ 
the  case  of  a  person  who  for  years  had  had  abeaa 
for  selling  beer  and  spirits,  and  the  court  thentfi 
that  the  section  did  apply  to  the  peraon  oonrieti^^ 
felony,  whether  so  convicted  bttore  or  •"*  |^ 
passing  of  the  Act,  and  that  the  lioenoe  beoMne^ 
after  the  passing  of  the  Act.  That  was  as  sfro^K* 
case  as  it  was  possible  to  conceive,  the  effectof  itboif 
that  a  person  who  had  been  convicted  d  iekej 
became  thenceforward  incapable  of  boldinf  > 
licence.  J 

I  think,  therefore,  that  the  respondent  vu  ^ 
qualified  from  being  elected  a  meniber  oi  ihttA 
board. 

Wriqht,  J. — I  am  of  the  same  opinum.   1^ 
two  jzoveming  considerations  which  decide  tUi  ^ 
The  first  is  that  the  intention  of  Parliament  is 


see  no  reason  for  cutting  down  or  limiting  wHF 
cation  of  that  principle  to  persons  wte  ** 
adjudged  bankrupt  on  or  after  the  1st  of  Jtf^ 
1884.  Those  who  were  adjudged  banhnpt' 
that  date  have  no  riff ht  to  different  treata^  »* 
those  who  were  adjudged  bankrupt  i^ter  that  «■ 
It  is  quite  true  that  Sie  Act  of  1883,  so  Qon^^ 
attaches  wider  and  ffraver  consequences  ol  ^"9*^ 
cation  than  attached  to  tlsirbanknytcjat^"" 
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they  were  adjndiaated,  stall,  that  ie  nothing  moie  in 
principle  than  was  held  l^  the  Court  of  Queen's 
Bench  in  Beg.  v.  Vine  to  he  proper  in  the  case  of  a 
coDTiction  of  felony. 

It  was  said  the  grammar  of  the  section  binds  us. 
The  case,  however,  of  Ex  parte  Pratt,  is  an  authority 
against  that.  What  weighs  most  with  me  is  the 
Iinguage  of  the  Bankruptcy  Disqualification  Act, 
1871,  which  is  repealed  by  this  Act,  but  re-enacted  in 
this  32nd  section.  There  similar  language  is  used : 
"Sreiy  peer  who  becomes  a  bankrui>t  shall  be  dis- 
qiaalified";  then  by  the  interpretation  clause  that 
iDcliides  "  every  person  who  oefore  or  after  the 
ptamig  of  this  Act  becomes  bankrupt,  or  any  person 
who  has  become  bankrupt  before  the  passing  of  this 
Act,  and  whose  bankruptcy  has  not  determined." 
Sothat  in  that  section,  which  is  now  re-enacted  in 
this  section,  a  retrospective  disqualification  is  attached 
to  adjudication,  and  if  Parliament  had  meant  a 
different  interpretation  to  be  put  on  section  32  of  the 
Act  of  1883,  it  is  inconceivable  that  it  should  not  have 
mirked  in  some  manner  the  intended  difference  be- 
tweea  the  two  enactments. 

I  CQUciir,  therefore,  in  the  judgment  that  has  been 
deiii?ered. 

The  respondent,  by  leave,  appealed. 

Feb.  12.— Z>idt6n«,  Q.C,  and  8,  H.  Day  {C, 
WUloughhy  WUliamB  with  them),  in  support  of  the 
meal.— Section  32  of  the  Bankruptcy  Act,  1883, 
ooly  applies  to  bankruptcies  under  that  Act.  Section 
160  provided  that  aU  bankruptcy  proceedings  which 
were  pending  at  the  commencement  of  the  Act  should 
he  continued  under  the  provisions  of  the  old  law,  and 
that  any  disqualification  incurred  under  the  old  law 
ahoold  remain  unaffected.  The  Elementary  Education 
Act,  1870,  imposed  a  limited  disouiJification  on  per- 
•ODB  who  begone  bankrupt :  see  Schedule  2,  Part  I., 
rales  12,  14.  If  any  member  of  a  school  board 
hecame  bankrupt  his  seat  became  vacant,  but  he  was 
capable  of  being  re-elected  at  any  succeeding  election : 
%  ▼.  Turmine,  27  W.  R.  150,  4  a  B.  D.  79. 
flection  32  of  the  Act  of  1883  ought  not  to  be  con- 
■tnied  as  showing  an  intention  on  the  part  of  the 
I^gialatiire  to  turn  that  limited  disqualimsation  into 
an  absolute  disqualification.  Beins  a  disqualifyioff 
Kction,  it  is  in  the  nature  of  a  penid  enactment,  and 
therefore  ought  not  to  be  treated  as  being  retrospec- 
tive. In  the  case  of  In  re  Eai9on,  39  W.  B.  271,  63 
L  T.  N.  S.  709,  Gave,  J.,  held  that  the  provisions  of 
■ectioD  8  of  the  Bankruptcy  Act,  1890,  only  applied 
to  hankruptoies  which  occurred  after  that  Act  came 
hito  operation. 

ChanneU,  Q.C.,  and  O.  J.  Talhot,  for  the  petitioners. 
—This  case  is  within  section  32  of  the  Bankruptcy 
Act,  1883.  But  this  proposition  does  not  make  that 
■Kfion  retrospective.  It  is  a  prospective  section,  and 
not  the  less  so  because  part  of  the  requisites  for  its 
operation  may  have  taken  place  before  the  commence- 
Bwntof  the  Act:  see  Beg.  v.  The  Inhabitants  of  St, 
^^rv,  Whitechapely  12  Q.  B.  120.  The  main  object 
of  the  flection  is  not  the  punishment  of  bankrupts, 
hot  the  improvement  of  the  qualification  for  various 
public  <MS»  ;  and  therefore  tne  presumption  is  that 
nil  intended  to  include  persons  who  became  bank- 
nipt  before  the  commencement  of  the  Act,  as  well  as 
^hoee  who  became  bankrupt  afterwards.  If  there 
vcre  a  section  disqualifying  deaf  persons,  it  would 
CBrtainly  be  held  to  apply  to  persons  already  deaf,  as 
^all  as  to  persons  who  became  deaf  afterwards.  It 
II  a  fiOacy  to  say  that  the  Elementary  Education  Act 
conferred  a  status  of  eligibility  upon  every  person, 
md  that  any  Act  which  interferes  with  that  status  is 
Introspective.    The  section  ought  to  be  read  i  bus : — 


"  Where  at  an^  future  election  a  man  is  then  in  the 
position  of  being  an  adjudged  bankrupt,"  &c. :  see 
Beg.  V.  Vine  and  JSx  parte  PraU. 

8,  H,  Day,  in  reply. — The  case  of  In  re  Lord  Colin 
(kmjphea,  36  W.  B.  682,  20  Q.  B.  D.  816,  shows  that 
section  32  is  highly  penaL  The  supposed  case  of  a 
disqualification  of  deaf  persons  is  not  analogous  to 
this  case.  The  Bankmptcv  Act,  1883,  creates  an 
entirely  new  scheme  of  buikraptoy  and  new  acts  of 
bankruptcy. 

Chur.  adv.  vuU. 

March  8. — ^Lord  EsHXB,  M.B. — ^In  this  case  the 
respondent  has  been  dected,  and  has  acted,  as  a 
member  of  a  school  bofurd.  A  petition  has  been 
presented  against  him  urging  that  he  is  disqualified 
for  being  so  elected,  and  for  so  acting.  The  Divisonal 
Court  have  held  that  he  is  disqualified.  The  facts  are 
few  and  simple.  The  respondent  was  adjudged  a 
bankrupt  before  the  coming  into  operation  of  the 
Bankruptcy  Act,  1883,  under  what  circumstanoes  we 
do  not  know.  He  was  at  the  commencement  of  that 
Act,  and  is  now,  an  undischarged  bankrupt.  It  is 
urged  on  his  behalf  that  section  32  of  the  Bankruptcy 
Act,  1883,  does  not  apply  to  his  case,  that  to  make  it 
apply  would  be  to  make  it  retrospective,  and  that  the 
section  is  a  penal  enactment,  and  therefore,  according 
to  the  ordinary  rale,  ought  not  to  be  construed  as 
retrospective  if  it  can  possibly'  be  avoided. 

I  think  that  section  32  is  not  penal  within  the 
meaning  of  the  proposition  which  says  that  a  penal 
statute  ought  not  to  be  oonstrued  as  retrospective; 
and  further,  in  my  opinion,  section  32,  according  to 
its  true  construction,  is  not  retrospective  at  all.  The 
langua^  of  the  section  is  as  follows: — *' Where  a 
debtor  is  adjud^^  bankrupt  he  shall,  subject  to  the 
provisions  of  this  Act,  be  di^ualified  for  (among  other 
things)  being  elected  to,  or  holding,  or  exercising,  the 
office  of  member  of  a  school  boa^."  The  question 
whether  the  section  ap^Jies  to  the  present  case  depends 
on  the  proper  construction  to  be  placed  on  the  words 
"  is  adjudged  bankrupt."  If  the  form  of  words  had 
been  either  *'has  been  adjud^^"  or  ''shall  be 
adjudged,"  the  proper  construction  would  have  been 
dear.  But  this  is  something  between.  What,  under 
these  circumstanoes,  is  the  tnie  canon  of  construction  P 

I  am  of  opinion  that  (he  disquidifications  imposed 
by  this  section  are  not  penal  within  the  meaning  of 
the  rule  for  determining  whether  an  enactment  is  to 
be  treated  as  retrospective  or  not.  I  cannot  think 
that  the  LM^islature  intended  these  disqualifications 
to  be  puniihments  for  becoming  bankrupt,  because 
the  section  provides  that  the  disqualification  is  to  be 
removed  if  the  bankrupt  obtains  his  discharge  with  a 
certificate  to  the  effect  that  his  bankruptcy  was  caused 
by  misfortune  without  any  misconduct  on  his  part.  To 
attribute  to  the  Legislature  an  intention  to  punish  a 
man  of  whom  that  could  be  said  would  be  to  attribute 
to  them  injustice.  I  think  this  section  was  passed,  not 
partiv  for  the  punishment  of  bankrupts  and  partly 
for  the  protection  of  the  public,  but  solely  for  the 
protection  of  the  public  It  seems  to  me  that  Beg,  v. 
K  tne  is  a  strong  authority  for  saying  that  such  an 
enactment  as  this  is  not  penal.  That  was  a  decision 
on  a  statute  which  said  that  every  person  convicted 
of  felony  should  be  disqualified  for  holding  a  licence 
for  selling  spirits  by  retail.  Cockbum,  O.J.,  said: 
''The  object  of  the  enactment  is  not  to  punish 
offenders,  but  to  protect  the  public  against  public- 
houses  in  which  spirits  are  retailed  being  kept  by 
persons  of  doubtful  character."  And  Mellor,  J., 
said :  "  It  appears  to  me  to  be  the  general  object  of 
this  statute  that  there  should  be  restraints  as  to  the 
persons  who  should  be  qualified  to  hold  licences — not 
as  a  punishment,  but  for  the  public  good,  upon  the 
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ground  of  character.''  And  the  court  in  that  case,  I 
think,  intended  to  lay  down  a  canon  of  construction 
— Yiz,,  that  where  a  disqualifying  statute  is  passed, 
not  for  the  purpose  of  punishment,  but  for  the  pro- 
tection of  the  public,  it  ought  not  to  be  oonstmea  in 
a  restricted  manner  as  regards  time,  nor  treated  as 
being  within  the  rule  which  says  that  penal  enact* 
ments  are  not  to  be  construed  retrospectiyely. 

This  principle  seems  to  me  to  haye  been  clearly 
laid  down  in  the  case  of  Ex  parte  Pratt,  which  was  a 
decision  on  sections  4  and  d  of  the  same  Act  with 
which  we  are  now  dealing.  In  those  sections  the  pre- 
sent tense  is  used,  as  it  is  here.  Section  5  says  that 
'*if  a  debtor  commits  an  act  of  bankrupted"  the 
court  m^  make  a  receiving  order.  Cotton,  L.J., 
said : — **  I  think  that  the  true  meaning  of  section  5 
is  this,  that  a  receiving  order  may  be  made  if  at  the 
time  when  the  petition  is  presented  the  debtor 
has  committed  an  act  of  bankruptcy,  whether  by 
virtue  of  the  Act  of  1883,  or  by  virtue  of  previous 
legislation  before  that  Act  came  into  operation." 
Bowen,  L.J.,  agreed  with  Cotton,  L.J.,  and  made  use 
of  a  x>eculiar  phrase ;  he  spoke  of  the  present  tense 
iu  that  section  as  being  used,  not  in  relation  to  time, 
but  as  the  present  tense  of  logic.  Fry,  L.J.,  agreed 
with  Bowen,  L.J.,  and  said  that  the  present  tense 
was  used  without  regard  to  time,  as  it  is  used  in  the 
proposition  '*  if  A.  is  B.,  then  B.  is  C."  The  court 
held  that  the  time  which  had  to  be  considered  in 
that  CMC  was  the  time  when  the  petition  was  pre- 
sented, and  not  the  time  when  that  happened  on 
which  the  petition  was  foimded.  I  think  tiiat  the 
effect  of  the  decision  is  that  where  a  statute  uses 
the  present  tense  in  the  sense  there  described,  the 
time  which  has  to  be  considered  is  the  time  when 
you  have  to  act  under  the  statute,  and  not  the 
time  when  the  facts  on  which  you  have  to  act  came 
into  existence.  Applying  that  rule  of  construc- 
tion to  section  32,  the  words  **  where  a  debtor  is 
adjudged  bankrupt"  must  refer  to  the  time  when 
the  question  of  disqualification  has  to  be  considered 
-^.e.,  the  time  when  the  person  objected  to  is  elected 
a  member  of  a  school  bowrd,  or  the  time  when  he  is 
acting  as  a  member.  If  that  is  the  true  construction 
of  the  section,  it  is  not  retrospective  at  all ;  for  the 
time  to  which  it  refers  is  a  time  after  the  passing  of 
the  statute. 

Therefore,  on  the  authority  of  this  court  and  on 
the  ordinary  rules  of  construction,  I  think  that,  if 
this  section  bears  the  meaning  which  I  put  upon  it, 
it  cannot  be  said  to  be  retrospective ;  or  if  it  is  retro- 
spective, it  is  so  because  it  is  an  enactment  for  the 
public  benefit,  and  therefore  the  rule  as  to  penal 
statutes  not  being  retrospective  does  not  apply. 

The  result  of  holding  otherwise  would,  in  my 
opinion,  be  to  produce  manifest  and  ridiculous  in- 
justice, for  two  different  laws  would  applv  to  men 
sitting  at  the  same  board  according  as  they  were 
made  Dankrupt  before  or  after  the  Act  of  1883.  You 
might  have  a  member  of  a  school  board  who  had 
been  adjudicated  bankrupt  before  the  year  1883  under 
such  circumstances  that  his  discharge  had  been  post- 
poned indefinitely  on  the  groimd  of  his  fraud  or 
gross  misconduct.  According  to  the  construction 
which  has  been  put  upon  the  Act  of  1870,  although 
his  seat  would  be  thereby  vacated,  tiie  electors  might 
re-elect  him  at  the  next  election,  and,  if  they  did  so, 
he  would  no  longer  be  disqualified.  That  seems 
extraordinary;  but  so  the  law  stands.  Then  you 
might  have  sitting  beside  him  at  the  same  board  a 
man  who  has  committed  an  act  of  bankruptcy  since 
the  Act  of  1883, 'and  has  been  adjudicated  oazikrupt, 
and  is  as  yet  uiidiflchari^ed,  but  under  such  circum- 
stances that  it  is  certam  that,  when  inquiries  are 
made,  he  will  get  his  discharge  on  the  ground  that  he 


has  been  guilty  of  no  misconduct  He  mut  ntsn 
from  the  boara,  though  the  other  remaini.  And, 
further,  it  is  possible  tlwt  the  frauduloit  man  miy  be 
the  petitioner  at  whose  instance  the  innftftflnt  mmii 
ousted.  I  cannot  so  construe  the  statute,  aad,  wgai,- 
in^  for  myself,  I  agree  with  the  Divisicmal  Goiirt,aBd 
think  the  append  ought  to  be  dismissed. 

Lopes,  L.J.,  read  the  following  judgment:— Im 
sorry  to  say  that  I  cannot  take  the  same  view  aitk 
Master  of  the  Bolls.  The  facts,  so  for  as  mttedil, 
are  as  follows :— On  the  19th  of  March,  1683,  the 
respondent  was  adjudged  bankrupt  under  the  Biiik- 
ruptcy  Act,  1869.  At  a  school  board  election  viiieh 
took  place  on  the  19th  of  April,  1893,  the  leqpondeDt 
was  a  candidate  for  election,  and  was  declared  to  be 
duly  elected.  At  the  time  of  his  said  election  he  bd 
not  obtained  his  discharge,  nor  had  his  brnknipiej 
been  annulled.  He  was  an  undisc^iarged  bankropt 
On  the  9th  of  May,  1893,  a  petition  was  preMDtedto 
the  High  Court  aUegiug  that  the  respondent  at  ^ 
time  of  his  election  was  disqualified  on  the  ganrd 
that  he  was  an  undischarged  bankrupt. 

The  question  is  whether  in  these  drcnmstanoei  tb 
respondent,  under  section  32  of  the  Baoknq>tCT  Act, 
1883,  is  disqualified  for  being  elected  a  member  oj 
the  school  board.  The  answer  to  this  qnatioa 
depends  upon  whether  section  32  is  retrospective  ia 
itsoperation  or  prospective  only.  Section  32  mp  - 
"Where  a  debtor  is  adjudged  bankrupt  he  shall 
subject  to  the  provisions  of  this  Act,  be  aiaqnahfied" 
for  almost  every  kind  of  office  and  upipoiBUBa^ 
specifying  them,  and  amongst  them  for  "bs^ 
etected  a  member  of  a  schocu  board.'*  Ithaibes 
contended  that  the  words  **  is  adjudged  bsnki^'' 
are  to  be  read  **  has  been  adjudged  bankropt  S^ 
before  or  after  the  passing  of  this  Act**  I  oumi^ 
so  read  those  words.  Independently  of  other  eea- 
siderations,  with  which  I  wUl  presently  deal,  fi 
regarding  them  only  from  a  grammatical  ataod^KUii. 
I  should  read  them  "  is  adjudged  baaknipt  vjAt 
this  Act."  The  sentence  would  then  he,  "Wb^i 
debtor  is  adjudged  bankrupt  under  this  Ad,  be 
shall,  subiect  to  the  provisions  of  this  Act,  be  ^ 
qualified.'  This  reading  seems  more  oonaoDant  via 
sense  than  "  Where  a  debtor  has  been  adjudged  bi^- 
rupt  under  this  Act,  or  any  previous  Act,  he  ^ 
subject  to  the  provisions  of  this  Act,  be  dis^uihfi^ 
The  former  r^ing  gives  to  "is"  its  otdnmjt^ 
natural  meaning,  the  latter  distorts  it.  The  fi^^* 
ruptcy  Act,  1883,  was  an  Act  to  amend  and  cooe^ 
date  tiie  law  of  bankruptey,  and  created  di>9"^' 
cations  and  disabilities  which  had  not  before  tUK^ 
to  bankruptey.  It  is  a  well-recognized  prinople  is 
the  construction  of  stetutes  that  they  operate  oo^T^ 
cases  and  facts  wluch  come  into  eixistenoe  afUr  tk 
stetutes  were  passed,  unless  a  retrospectite  ei^  ^ 
clearly  intended.  This  principle  of  oonstmctifl"  J* 
especially  applicable  when  the  enactment  to  vhka  i 
retrospective  effect  is  souffht  to  be  given  woaW  p^ 
judicially  afi^Bct  vested  righte  or  the  legal  char8ct»«* 
past  transactions.  It  need  not  be  penal  i^  ^  ^ 
of  punishment.  Every  stetute,  it  has  been  said,  w 
takes  away  or  impairs  vested  rights  aoamrsd  u^ 
existing  laws,  or  creates  a  new  ohfigato^ 
imposes  a  new  duty,  or  attaches  a  new  <few^ 
in  respect  of  transactions  already  past,  ®** 
presumed  to  be  intended  not  to  have  a  ietro^te»** 
effect  ^  . 

In  the  Midland  Railway  Co,  v.  iy.  9  W.  v 
658,  10  C.  B.  N.  S.,  at  p.  191,  Brk 
says  :  —  **  Those  whose  duty  it  is  to  ^^ 
the  law  very  properly  guard  against  ff^.  ^ 
an  Act  of  I^aniament  a  retrospective  ^fj^*"^ 
unless    the    intention   of    the   Legislatare  v»  ^ 
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ahoald  be  so  oonstnied  is  expressed  in  dear,  plain, 
and  unambigiious  language;  because  it  manifestly 
shocks  Qne*8  sense  of  justice  that  an  act  lesal  at  the 
time  of  doing  it  should  be  made  unlawful  by  some 
new  enactment.  Modem  legislation  has  almost  en- 
tiiely  remoyed  that  blemish  from  the  law;  and 
whereyer  it  is  possible  to  put  upon  an  Act  of  Parlia- 
ment a  construction  not  retrospective,  the  courts  will 
always  adopt  that  construction.'*  The  position  of  the 
nsDondent  preyiouflly  to  the  Bankruptcy  Act,  1883, 
mioer  the  Elementary  Education  Act,  1870,  was  that 
on  his  being  adjudged  a  bankrupt  under  the  Bank- 
n^tcy  Act,  1869,  his  seat  on  the  school  board 
voold  be  vacated,  but  he  would  be  re-eligible  for 
election  at  any  succeeding  triennial  election  of  mem- 
bers of  the  board  :  Beg.  ▼.  Turmine,  This  case  was 
not  sought  to  be  impugned  at  the  bar.  Under  sec- 
tion 32  of  the  Banlruptoy  Act,  1883,  the  respondent 
on  being  adjudged  a  bemkrupt  is  disqualified  from 
being  elected.a  member  of  the  school  board  until  the 
adjudication  of  bankruptcy  against  him  is  annulled  or 
he  obtains  from  the  court  his  discharge  with  a  certi- 
ficate to  the  effect  that  his  bankruptcy  was  caused  bv 
misfortnne  without  any  misconduct  on  his  f»art.  A 
new  disability  therefore  is  imposed  upon  him,  and 
disabOities  are  imposed  on  other  persons  which 
had  no  existence  before  the  Buikruptcy  Act,  1883. 
Having  regard  to  the  scope  of  the  Act  and  the  rule  of 
oonstniction  applicable  to  statutes  I  am  confirmed  in 
my  view  as  to  the  true  reading  of  the  words  in  sec- 
tion 32  *<  is  adjudged  bankrupt."  It  was  urged  that 
the  words  "where  a  debtor  is  adjudged  bankrupt" 
are  equivalent  to  the  words  **  where  a  debtor  is  an 
adjudicated  bankrupt";  but  if  the  Legiidature  so 
meant,  why  did  they  not  use  that  form,  and  this 
observation  is  the  more  cogent  because  in  the  preced- 
ing section,  viz.,  section  31,  you  find  the  expression 
'*  undischarged  bankrupt "  used. 

Again,  section  169  is  most  material,  and  points  in 
the  same  direction.  It  provides  that  any  pending 
proceedings  under  the  Bankruptcy  Act,  1869,  shaU 
oonlanue,  and  aU  the  provisions  of  that  Act  shall  apply 
thereto  as  if  the  Act  of  1883  had  not  been  pasrod. 
The  respondent's  bankruptcy  is  a  pending  proceeding, 
for  he  has  not  obtained  his  discharge,  ana  he  would 
have  to  apply  for  his  discharge  under  the  Bank- 
ruptcy Act,  1869.  The  Legislature,  in  my  opinion,  in- 
tended that  bankruptcies  under  the  Act  of  1869  were 
to  be  subject  to  the  mddents  of  a  bankruptcy  under 
that  Act,  and  were  not  to  be  affected  by  the  Act  of 
1883.  The  repeal  of  the  Bankruptcy  Act,  1869,  '*is 
not  to  affect  anything  done  or  suffered  before  the 
oommencement  of  this  Act  under  any  enactment 
repealed  by  this  Act."  This  would  appear  to  retain 
m  old  disqualification,  which,  as  I  have  observed, 
was  diffiereut  from  and  less  severe  than  that  imposed 
by  section  32.  In  sections  33  and  34  the  same  words, 
"  is  adjudged  bankrupt,"  are  used,  and  it  cannot  be 
oonteDded  that  to  those  words  as  used  in  those 
sections  a  retrospective  operation  can  be  attached.  It 
seems  to  me  highly  improbable  that  the  Legislature, 
when  passing  a  new  Bankruptcy  Act  creating  great 
changes  in  the  law  and  attaching  wider  and  graver 
disabilities  to  bankruptcy,  would  imx>ose  new  and 
penal  consequenoes  on  bankruptcies  already  existing. 
Wright,  J.,  in  his  judgment,  seems  to  have  relied  on 
the  language  of  the  Bankruptcy  Disqualification  Act, 
1871,  which  is  repealed  by  the  Act  of  1883,  but  re- 
enacted  in  this  section  32.  The  words  are,  '*  Every 
peer  who  becomes  a  bankrupt  shall  be  disquali- 
fied," and  the  interpretation  clause  says  that 
includes  "  any  person  who,  before  or  after  the  pass- 
ing of  this  Act,,  becomes  bankrupt  and  subseqently 
Boooeeds  to  a  peerace,"  and  *<  any  person  who  has 
Wane  bankrupt  before  the  time  oi  the  passing  of 


this  Act,  and  whose  bankruptcy  has  not  determined." 
The  learned  judge  thinks  it  mconceivable  that  the 
Legislature  could  have  intended  a  different  construc- 
tion to  be  placed  on  section  32  without  expressly  say- 
ing so.  In  my  opinion,  the  omission  in  the  Act  of 
1883  of  any  interpretation  clause,  or  any  words 
giving  a  retrospective  effect  to  the  disability,  is  most 
significant,  and  is  strong  evidence  to  prove  no  retro- 
STOCtive  effaot  was  int^ded.  The  court  below  were 
also  much  influenced  in  their  judgment  by  the  case  of 
Beg,  ▼.  Vine,  It  is  always  dangerous  to  interpret  one 
Act  of  Parliament  by  anotiier,  and  the  more  especially 
is  this  the  case  where  the  words  used,  and  the 
subject-matter  dealt  with,  are  different.  The  words 
in  Beg,  v.  Vine  are  "every  person  convicted  of 
felony."  It  is  difficult  to  mstmguish  those  words 
from  the  words  in  question,  but  there  was  nothing  in 
the  Act  of  Parliament  which  had  to  be  construed  in 
Beg,  V.  Vine  to  qualify  or  interpret  their  effect  as 
there  is  in  this  case;  nothing,  I  mean,  like  section 
169,  indicating  that  the  incidents  of  an  old  bankruptcy 
under  the  Act  of  1869  were  to  continue,  or  like  sec- 
tions 33  and  34,  where  similar  words  are  used  in  cir- 
cumstances where  a  retrospective  effect  cannot  be 
attributed  to  them.  Apart,  however,  from  these 
points  of  difference,  I  do  not  hesitate  to  say  that  I 
prefer  the  reasoning  of  Lush,  J.,  who  differed  from 
the  other  members  of  the  court.  I  cannot  acoept 
Vine^e  case  as  governing  the  case  now  before  us.  Ex 
parte  Ptatt,  which  was  cited,  is  also  distinguishable. 
The  construction  adopted  did  not  impose  any  new 
liability  or  disability,  it  only  gave  effect  to  that 
which  would  have  happened  if  the  Act  of  1883  had 
not  been  passed,  by  including  cases  in  which  an  act  of 
bankruptcy  had  been  committed  under  the  Act  of 
1869,  but  no  proceeding  had  been  taken  under  that 
Act.  It  was  a  convenient  construction  to  adopt,  and 
does  not  militate  against  the  view  I  take  of  section 
32  of  the  Bankruptey  Act,  1883,  or  the  principles  I 
apply  to  its  construction.  I  think,  therafore,  that 
the  decision  of  the  court  below  should  be  reversed. 

Datey,  L.J.,  read  the  following;  judgment : — I  am 
of  opinion  that  the  appeal  in  iSbia  case  ought  to 
succeed.  It  was  not  contended  on  the  part  of  the 
petitioners  that  any  disability  or  disqualification  was 
imposed  on  the  respondent  by  the  Elementary  Educa- 
tion Act,  1870,  or  ttiat  Beg,  ▼.  Turmine  was  wrongly 
decided.  The  question,  therefore,  seems  to  me  to 
turn  on  the  proper  construction  to  be  put  on  the  words 
'*  where  a  debtor  is  adjudged  bankrupt "  used  at  the 
oommencement  of  section  32  of  the  Bankruptcy  Act, 
1883.  Now,  reading  those  words  alone,  and  apart 
from  considerations  arising  out  of  the  subject-matter 
of  the  section  in  which  they  occur,  I  should  certainly 
understand  them,  according  to  the  ordinary  use  of 
the  English  language,  to  mean  **  if  any  man  shall  or 
may  hereafter  be  i^judged  bankrupt,"  and,  unless 
there  be  some  controlling  context  in  tiie  Act  or  in  the 
section,  I  hold  that  to  be  the  meaning  of  the  words. 
It  has  been  suggested  that  the  words  may  be  read  as 
meaning  **  where  a  man  is  an  adjudicated  bankrupt." 
The  answer  seems  to  me  to  be  that  those  are  not  the 
words  before  us,  and  the  words  we  have  to  construe 
are  grammatically  different.  I  think  the  words  **  is 
adjudged "  are  the  verb,  whereas  in  the  paraphrase 
suggested  the  word  **  adjudicated "  would  be  an 
adjective.  The  one  form  of  sentence  points  to  an 
event  to  happen,  whereas  the  form  suggested  pre- 
dicates a  certain  quality  of  the  subject  which  may 
just  as  well  attach  to  him  by  a  previous  adjudication 
as  a  subsequent  one. 

Now,  is  there  any  context  to  be  found  in  the  Act 
itself  which  shoula  control  what  I  hold  to  be  the 
primd  facie  meaning  of  the  words  ?    I  think  not.    By 
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seotion  ld9  all  eodsting  disqoalifioations  are  preserved, 
and  although  I  do  not  thmk  that  the  eligibility  to  a 
school  boara  was  a  piiTilege  or  right  preserved  by 
that  section,  I  think  the  langoaffe  of  the  section  shows 
a:i  intention  to  leave  existmg  bankrupts  as  they  are, 
and  negatives  any  necessity  for  implying  any  new 
disqualification.  If  I  torn  to  sections  33  and  34  in 
the  same  «t>up  of  sections,  where  the  same  words  are 
used,  I  find  that  they  are  necessariljr  prospective  only, 
aud  they  afford  me  no  assistance  in  construinff  the 
words  in  seotion  32  otherwise  than  in  their  ordinary 
grammatical  sense.  Does  the  subject-matter  of  tfaie 
section  supply  any  reason  for  so  doing  P  In  my 
opinion  the  argument  is  the  other  way.  This  Act  is 
not  a  School  Board  Act,  but  a  Bankruptcy  Act,  for 
the  primary  purpose  of  defining  the  liabilities  and 
consequences  of  bankruptcy.  And  although  the  sec- 
tion in  question  is  no  doubt  dictated  by  regard  to  the 
public  interest,  it  does  impose  disabilities  and  conse- 
quences of  a  serious  character  on  persons  adjudged 
bankrupt,  and  is  in  that  sense  and  to  that  extent  a 
penal  enactment.  It  is  a  well-known  principle  in  the 
construction  of  statutes  that  where  the  words  admit 
of  two  constructions,  you  are  not  to  construe  them  so 
bH  to  produce  a  retrospective  effect,  or  impose  dis- 
abilities not  existing  at  the  passing  of  the  Act.  If  I 
thought  this  languaffe  more  ambiguous  than  I  con- 
fess I  do,  I  think  this  principle  should  be  applied, 
and  the  words  being  at  best  ambiguous  oufht  not  to 
be  construed  so  as  to  impose  upon  existing  bankrupts 
disabilities  which  they  are  not  at  present  under.  If 
the  Legislature  had  meant  that,  it  would  have  been 
so  exceediuffly  easy  to  say  so,  instead  of  usin^  this 
ambiguous  form  of  words,  as  was  in  fact  done  m  the 
Act  of  1871  referred  to  by  Wright,  J. 

With  regard  to  the  cases  which  have  been  referred 
to,  in  Beg,  v.  Vine  the  words  construed  were  gram- 
matically and  substantially  different — "  every  person 
convicted  of  felony.''  The  observations  I  have  made 
on  the  suggested  paraphrase  in  thepresent  case  apply 
to  the  words  in  Pineda  case*  In  JSx  parte  Pratt  the 
court  had  to  construe  other  sections  of  the  Bankruptcy 
Act  expressed  in  different  language  and  with  adifferent 
context,  and  there  were  very  strong  reasons  of  policy 
and  convenience  for  adopting  the  construction  placed 
on  the  Act  by  the  court.  I  do  not  think  it  is  any 
authority  for  ihe  present  case. 

For  these  reasons  I  agree  with  the  Lord  Justice 
that  the  judgment  of  the  court  below  should  be 
reversed. 

Appeal  allowed. 

Solicitors  for  the  petitioners.  Parish  &  Hickson,  for 
R,  A,  Blagden,  littlehampton. 

Solicitors  for  the  respondent,  Palmer  A  Bull,  for 
Mant  &  Mantf  Storrington. 


Feb.  28. 


From  Q.  B.  Div.  j 
(Lord  Esher,  M.B.,  and  | 
Lopes  and  Davey,  L.JJ.) ) 

BOXSIUS  V,  Gk)BLET.  FR£EE8  AND  OTHBBS.  (a.) 
Libel-^LeUer  hy  solicitor  on  behalf  of  client — Dictation 

to  shorthand  derh—Copy  by  copying  clerk— Privileged 

occasion. 

The  defendants,  who  were  a  firm  of  solicitors,  being 
instructed  by  a  client  to  obtain  payment  of  a  debt,  wrote 
a  letter  to  the  plaintiff  under  the  mistaken  belief  thai  she 
was  the  person  from  whom  the  debt  was  due.     This  letter, 

( t.)  Reported  by  F.  G.  Buokeb,  Esq.,  Barrister-at- 
Law. 


which  theplainUff  complained  of  at  UheUous, 
by  the  defendants  to  a  shorthand  derk  in  their  asyfoy 
ment,  who  transcribed  it,  and  a  press  copy  of  U  wu 
made  by  another  derk. 

Held  {distinguishing  Pullman  v,  WU  &  Go.,  39  IF.  it 
263,  [1891]  1  Q,  B,  524),  that  the  commumcaUon  of  Ik 
letter  by  the  d^endanis  to  their  clerks  took  plats  m  a 
privileged  oooasion,  it  being  part  of  the  ordmary  bmem 
of  solicitors  to  write  letters  on  behalf  of  their  ditaii  U 
other  persons  which  may  contain  defamatory  SMtfer 
relating  to  those  persons  ;  and  it  being  also  neoeseanf  fm 
solicitors,  in  the  conduct  of  their  business  ami  w  tk 
interests  of  their  dients,  to  employ  clerks  to  wrik  mi 
copy  letters. 

Application  by  the  defendants  for  judgment 

This  was  an  action  brought  by  a  married  woman 
against  Goblet  Fr^res,  a  firm  of  wine  merduoti, 
and  Wrensted  &  Shaip,  a  firm  of  soliciton,  for 
libeL  The  defendants  Goblet  Fr^res  instmotod  tbe 
defendants  Wrensted  &  Sharp  to  obtain  pajnttt 
from  a  Mrs.  Buderis  of  a  debt  of  £25  for  wine  so^pbfld 
by  them  to  her.  Wrensted  &  Sharp,  under  ths  iuh 
taken  belief  that  the  plaintiff  was  the  same  yearn  u 
Mrs.  Buderis  and  was  living  under  an  assumed  bsoa. 
wrote  a  letter  to  the  plaintiff,  in  which  they  mked 
whether  she  intended  to  take  any  steps  for  a  settleoM^ 
of  Messrs.  Goblet  Frdres*  account,  and  stated  that 
inquiries  had  been  made  about  her  which  had  resulted 
in  information  of  a  serious  character  being  oMataL 
and  threatened  proceedings  in  case  of  non-payineBL 
This  letter,  which  the  plaintiff  complained  of  a 
imputing  to  her  that  sue  bad  been  guilty  of  a 
criminal  offbnce,  was  dictated  by  Wrensted  i  Shtrp 
to  a  shorthand  derk  in  their  employment,  «k 
transcribed  it,  and  a  press  copy  of  it  was  made  V 
another  derk.  The  publication  alleged  hj  tbe 
plaintiff  was  the  dictating  the  letter  to  the  shoraH^ 
clerk,  and  the  showing  it  to  the  copying  derk. 

The  material  defence  was  that  the  deieadak 
Wrensted  &  Sharp,  in  dictating  Uie  letter  to  tber 
shorthand  derk  and  in  having  it  copied  by  ^km 
copying  derk,  were  acting  in  the  bond  fide  diidiaige 
of  their  duty  as  solicitors  towards  their  cHenti,  tb 
other  defendants,  and  that  their  derks  had  an  izitovi 
in  recdving  the  communication  for  the  poipoeeB  of 
transcribing  and  copying  the  letter  in  the  ctdiBAiT 
course  of  their  business,  and  that  the  said  deteduii 
wrote  and  published  the  letter  bond  fide  and  witM 
m^ce,  and  in  the  belief  that  the  statements  (xxAsM 
therein  were  true,  and  that,  therefore,  the  letter  w« 
a  privileged  communication. 

The  auction  was  tried  before  Lawrance,  J.,  sod  t 
jury,  liie  jury  returned  a  verdict  for  the  plwutf 
for  £50  damages,  but  expreedv  found  that  ihie  deleod- 
ants  had  acted  honestly  and  without  malioe.  % 
learned  judge  directed  judgment  to  be  entered  hx  t^ 
plaintiff. 

The  defendants  appealed  from  this  judgnMsi  ^ 
asking  for  a  new  trial,  but  asking  tliat  jadgmmt 
might  be  entered  for  them. 

Montague  Lush  {Bonald  M'NeiU  with  him),  lor  ^ 
defendants. — ^The  oommimioation  was  dm^.^T^ 
defendants  to  the  ^aintiff,  and  was  on  a  P'^*^'^ 
occasion,  and  the  privilege  is  not  taken  away  byv 
fact  that  the  communication  was  made,  so  to  «■«> 
in  the  presence  of  the  defendants'  derlu :  r«fo^  ^ 
Spyring,  1  G.  M.  &  E.  181 ;  Tflwfer  v.  Sawiia»,1» 
Q.  B.  308.  The  defendants  were  ^ostifiedin  mmnt 
the  communication  in  the  way  whioli  wodd  bs^»^ 
condudve  to  their. dient's  interest:  Lasdeit  ▼.  A9^ 
Egyptian  Gotten  and  Ot«  Cb.,  17  W.  B.  41»,  L.  «^ 
0.  B.  262;  Lake ▼.  King,  1  Lev.  240.  Seoood^^ 
communication  between  the  defendants  ^^^^^^ 
derks  was  ptivilfiged*    It  is  nmeimmkAv  wmumn  ^ 
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aniiator  to  idaIdb  use  of  his  olerks  for  taldng  down 
•ad  tHwmnrihiny  ud  copying  leUen  which  he  is 
iDSfcnietod  to  wnte  on  behiilf  of  his  clients.     Such  a 

Cfcioe  is  in  the  interest  of  the  solicitor,  and  there- 
abo  in  the  interest  of  his  clerks.  And  it  must  of 
uaosnty  often  happen  that  a  sohoitor,  when  employed 
by  a  client  to  redrsss  smne  wrong,  is  obliged  to  write 
Men  zefleoting  on  other  persons.  The  decision  in 
PuUmauY.  Em  A  Cb.,  a9  W.  B.  263,  [1891]  1  Q.  B. 
524,  where  it  was  held  that  a  merchant  was  not 
justified  in  dictating  to  a  diorthand  clerk  a  letter 
Qootaining  de&matory  matter  concerning  a  customer, 
■  not  imj^cable  to  the  case  of  a  solicitor.  The  jury 
banng  found  there  was  no  malice,  the  defendants  are 
entiHed  to  judgment. 

BUht  Od^en,  Q.G.,  and  H.  A.  Forman  {F.  0. 
Bebkuon  with  them),  for  the  plaintiff.-— There  is  no 
poimd  for  interfenng  with  the  judgment.  This 
Mttar  was  one  which  the  solicitors  themselyes  were 
not  JQstified  in  writing :  Tuaon  v.  Evan$^  12  A.  &  E. 
733.  At  any  rate,  it  was  an  extraordinar|r  letter; 
nd  if  there  was  anv  justification  for  it  it  might  well 
have  been  written  by  one  of  the  partners,  without 
any  oommunioation  of  it  to  the  dorks.  PuUman  ▼. 
JBf^  A  Co.  is  a  distinct  authority  in  the  plaintiff's 
fsTDur,  the  reasomng  of  the  decision  being  equally 
npHcable  to  the  case  of  a  merchant  and  the  case  of  a 
nfiotor. 

Lard  Eshes,  M.B.— In  the  case  of  PuUman  ▼.  Hill 
ACu,  we  held  that  if  a  merchant  writes  a  letter  con- 
taiaiag  a  libel  on  a  customer,  which,  if  he  sent  it  to 
the  customer,  would  be  sent  on  a  privileged  occasion, 
in  inch  a  case,  if  the  merchant  gives  the  letter  to 
one  of  his  dorln  for  the  poi^KMe  of  haviug  it  copied, 
neh  act  oonatitutes  a  publication  to  the  derk,  and 
the  occasion  on  which  such  publication  takes  place  is 
not  a  privileged  occasion  at  all.  The  ffround  of  that 
dedaion  is  that  it  is  not  part  of  the  ordinary  business 
of  a  merchant  to  write  to  his  customers  letters  oon- 
taamng  defamatory  matter,  and  if  in  any  particular 
CMS  he  has  to  do  such  a  thing,  it  is  not  reasonably 
neoenary  for  the  carrying  on  of  his  business  that  he 
■hoold  give  the  letter  to  a  derk  in  his  office  to  copy. 

The  question  here  arises  in  the  case  of  a  solidtor — 
a  lohcitor  who  is  instructed  bv  a  client  to  obtain  pay- 
ment of  a  bill,  and  to  press  the  person  charged  with 
payment  by  threatening  him  with  legal  proceedinffs, 
and  even  to  go  to  the  extent  of  threateuing  him  with 
criminal  proceedings. 

In  order  to  bring  this  case  within  the  authority  of 
PuUman  v.  EiU  &  Co.  it  has  been  sugsested  that  it  is 
not  part  of  the  ordinary  business  of  a  solidtor  to 
euty  out  such  instructions.  It  is  oontended  that  the 
Admaiy  business  and  duty  of  a  solidtor  is  confined 
to  the  conduct  of  an  action,  and  that  what  is  done 
before  action  is  not  part  of  a  solictor's  business 
or  duty.  But  we  recentiy  said  that  the  duty  of  a 
nliGitorwaB  not  so  restricted  as  that  (see  Baker  v. 
Carriek,  onfe,  p.  338),  and,  in  my  opinion,  the  court 
mast  reoognise  the  well-known  fact  that  it  is  part  of 
the  oidiaaary  and  regular  business  of  a  solicitor  to 
tiy  to  obtain  payment  of  money  by  threatening  an 
•^ion,  and«  further,  that  it  is  an  ordinary  and  fre- 
jnent  part  of  the  business  of  solidtors,  on  the 
mitnicfions  of  their  dients,  to  write  letters  to  persons 
for  oertain  purposes  containing  defamatory  matter 
nlating  to  those  persons.  It  would  often  be  impos- 
■ble  for  solidtors  to  perform  their  duty  to  their 
<^ts  without  so  doing.  The  case  of  a  solidtor  is 
qnite  diffiarent  from  that  of  a  merohant. 

If  what  a  solidtor  writes  on  the  instructions  of  his 
client  would,  if  written  by  the  dient  himself,  be 
gotten  on  a  priviktted  oooasion,  tiien  what  the 
~^  r  so  writer  is  a&o  written  on  a  pssril^pBd  Qo<»- 


sion.  If  the  letter  in  the  present  case  had  been 
written  by  Messrs.  QoUet  Freres,  it  would  certainly 
have  been  privileged.  It  follows  that  the  writing  of 
the  letter  by  Wrensted  &  Sharp  and  their  sending 
it  to  the  r^amtiff  was  also  privileged.  Then  it  was 
said  that  Wrensted  &  Sharp  could  not  maintain  their 
privileffe  with  resard  to  the  dictating  the  letter  to 
their  uiorthand  derk.  But  if  it  is  the  duty  of  a 
solidtor  to  write  a  letter  containing  defamatory 
matter  on  a  privileged  occasion,  does  it  not  follow 
that  it  is  his  duty  to  do  so  in  a  reasonable  necessaiy 
way  for  enabling  him  to  perform  his  duty  to  his 
clients  in  the  most  convenient  manner  P  For  he  has 
a  duty,  of  course,  not  only  towards  the  particular 
client,  but  towards  his  other  dients  also.  The  court, 
knowing  what  is  the  ordinary  practice  of  a  solidtor's 
office,  are  prepared  to  say,  without  the  assistance  of 
any  finding  of  a  jury,  that  a  solidtor  who  is  in- 
structed to  write  a  letter  containing  defamatory 
matter  on  a  privileged  oocanon  on  behalf  of  a  dient 
mav  do  so  m  an  ordinary  and  reasonable  manner, 
and  may  make  use  of  any  means  which  are  reason- 
ably necessary  for  enabling;  him  to  do  his  duty  to  his 
clients  generally.  This  mvolves  having  the  letter 
taken  down  and  transcribed  and  copied  mto  a  letter- 
book.  A  solidtor  cannot  posdbly  write  aU  his  letters 
with  his  own  hand;  and,  further,  it  is  his  duty  to 
keep  copies  of  fldl  letters  written  on  behalf  of  his 
clients.  He  is,  therefore,  bound  to  make  use  of  the 
derks  in  his  Moe  for  this  purpose.  It  would  be 
contrary  to  justice  and  good  sense  to  say  that  for  so 
doing  he  should  be  hdd  to  have  done  that  whi<di 
he  cannot  justify  by  saying  that  the  occadon  is 
privileged. 

Therefore,  it  bdng  the  duty  of  these  solidtors  to 
write  this  letter  for  their  dients,  the  occadon  of 
their  writing  and  sending  it  to  the  plaintiff  was 
privileged,  and  the  occadon  of  thdr  dictating  it  and 
showing  it  to  thdr  derks  was  also  privileged,  and 
they  are  not  liable  in  an  action  of  libel  unless  malice 
is  proved.  Here  the  question  of  malice  was  left  to 
the  jury,  and  negatived.  The  learned  judge  ought 
to  have  hdd  that  this  was  a  privileged  occadon,  and 
to  have  directed  the  jury  that  in  the  absence  of 
malice  they  were  bound  to  give  a  verdict  for  the 
defendants.  The  appeal  must,  therefore,  be  allowed, 
and  judgment  entered  for  the  defendants. 

LoPBS,  L.J.— I  am  of  the  same  opinion.  It  is,  I 
think,  impossible  to  give  a  complete  definition  of  a 
privileged  occadon,  for  it  is  difficult  to  explain  what 
IS  the  social  or  moral  duty  or  interest  which  is  always 
spoken  of  as  giving  rise  to  the  privilege.  But  I 
think  for  the  purpose  of  the  present  case  **  privile^^ 
occadon  "  may  be  defined  thus :  If  a  communioation 
made  by  a  solidtor  to  a  third  party  is  reasonably 
necessary  and  usual  in  the  discharge  of  his  duty  to 
his  client  and  in  the  interest  of  his  dient,  the  occadon 
is  privileged.  Here  it  was  the  duty  of  the  solidtors 
towards  uieir  dients  to  make  such  communications  as 
they  did  make,  and  it  was  in  the  interest  of  their 
clients.  The  case  of  PuUman  v.  HiU  A  Co.  is  dearly 
distinguishable  from  the  present  case.  The  business 
of  a  solidtor's  office  could  not  posdbly  be  carried  on 
if  stetements  whidi  may  sometimes  contain  defama- 
tory matter  oould  not  be  communicated  to  the  derks. 

Davsy,  L.J.,  concurred. 

Application  aUowed. 

Solidtors  for  the  plaintiffs,  Skipper  dh  Tucker, 

Solidtors  for  the  defendants,  Wrended  ds  Sharp. 
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HooPEB  v.  Hill,  (a.) 

County  court — Practice — Default  summons — Notice  to 
defend — Non-appearance  of  defendant  at  hearing — 
Absence  of  judge — Jurisdiction  of  registrar — Prohibi- 
tion—County Courts  Act,  1888  (51  <fc  52  Vict.  c.  43), 
M.  86,  dO^Vounty  Cowrt  Rules,  1889,  <yrd.  22,  r.  6. 

The  plaintiff  in  a  county  court  action  issued  a  default 
summons  under  section  86  of  the  County  Courts  Act, 
1888.  The  defendant  gave  notice  of  intention  to  defend 
and  set  up  a  counter-claim.  The  return  day  feU  in  the 
vacation,  and  the  defendant,  knowing  that  the  judge 
would  be  absent,  did  not  appear.  The  case  ufas  called  on 
before  the  registrar,  who,  on  the  application  of  the  plain- 
tiff, gave  judgment  for  the  plaintiff  and  struck  out  the 
counter-claim.  The  defendant,  after  an  unsuccessful 
application  to  the  county  court  judge  to  set  aside  the 
judgment,  applied  to  the  Queen*s  Bench  Division  for  a 
writ  of  prohibition  to  restrain  further  proceedings  on  the 
judgment. 

Held  {affirming  the  decision  of  Wills  and  Wright, 
JJ.),  that  the  registrar  had  jurisdiction  to  deal  with  the 
case  under  section  90  of  the  County  Courts  Act,  and 
therefore  there  wets  no  ground  for  a  prohibition;  but 

Sernble,  it  is  not  good  practice  to  include  in  the  regis- 
trar's list,  cases  in  which  notice  of  intention  to  defend  has 
been  given. 

Appeal  from  an  order  of  a  diyisioiial  oourt  dis- 
missing an  application  by  the  defendant  for  a  writ  of 
prohibition. 

The  action  was  brought  in  the  Birmingham  Conntr 
Court  by  a  solicitor  to  recover  the  amount  of  a  bill 
of  costs.  The  plaintift  issued  a  default  summons 
under  section  86  of  the  County  Courts  Act,  1888.  The 
defendant  gave  notice  to  the  registrar  of  his  intention 
to  set  up  a  defence  of  negligence  on  tiie  part  of  the 
plaintiff  and  also  a  set-off  and  oounter-daim.  The 
registrar  didy  gave  notice  to  the  plaintiff  of  the 
defendant's  intention  to  defend,  and  luso  gave  notice 
to  both  the  parties  that  the  cause  would  be  tried  on 
the  Uth  of  September,  1893.  On  the  14th  of 
September,  it  being  then  the  vacation,  the  judge  of 
the  oounfy  oourt  was  not  in  attendance.  The 
registrar,  however,  on  that  day  sat  to  hear  undefended 
cases,  and  this  case  was  called  on  before  him.  The 
plaintiff  appeared  in  person,  but  the  defendant, 
knowing  of  the  absence  of  the  judge,  did  not  appear, 
neither  did  any  one  appear  on  his  behalf.  'Proof  waa 
given  of  the  service  of  the  default  sunmions,  but  no 
proof  was  ^^ven  of  the  debt  being  due  and  owing. 
The  plaintiff  applied  for  judgment  on  Ids  daim,  and 
the  registrar  gave  him  judgment,  striking  out  the 
set-off  and  coimter-daun.  On  the  next  day  an 
application  was  made  to  the  registrar  for  a  rehearing, 
on  the  ground  that  the  registrar  had  no  power  to 
strike  out  the  set-off  and  counter-claim.  The  registrar 
referred  the  matter  to  the  judge,  granting  a  stay  in 
the  meantime.  On  the  2na  of  October  the  defendant 
applied  to  the  judge  that  the  judgment  should  be  set 
aside,  and  the  claim  and  counter-claim  reinstated  in 
the  list  for  hearing,  upon  the  grounds  that  the 
registrar  had  no  jurisdiction  to  hear  the  case  after 
notice  of  set-off  and  counter-claim,  and  that  the 
registrar  had  no  power  to  sit  in  the  absence  of  the 
judge.  The  judge  dismissed  the  application,  with 
oosts. 

Section  86  of  the  County  Courts  Act,  1888,  enacts 
as  follows : — **  Subject  to  any  rules  and  orders  under 
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this  Act,  in  any  action  in  a  court  for  a  debt  or  liqui- 
dated money  demand,  the  plaintiff  may,  at  hk 
option,  caxise  to  be  issued  a  summons  in  the 
ordinary  form,  or  (upon  filing  an  affidavit  to 
the  effect  set  forth  in  the  presorted  form]  a  default 
summons  in  the  prescribed  form  or  to  the  pmeiibed 
effect,  and  if  suon  last-mentioned  summons  be  imed 
it  shall  be  personally  served  on  the  defendant,  and  if 
the  defendant  shall  not,  within  eight  days  after  m- 
vice  of  the  summons,  inclusive  of  the  day  of  serfiee, 
give  notice,  by  post  or  otherwise,  in  writing  sgnsd 
by  himself  or  his  solicitor,  to  the  registrar  (A  tiu 
court  from  which  the  summons  issued,  of  bis  inteo- 
tion  to  defend,  the  plaintiff  may,  after  eight  dayi  and 
within  two  months  from  the  day  of  serrioe,  npoi 
proof  of  service  or  of  an  order  for  leave  to  prooetd 
as  if  personal  service  had  been  effiaoted,  hafe  jodg* 
ment  entered  up  against  the  defendant  for  the  amoost 
of  his  daim  and  costs,  such  oosts  to  be  taxed  bytbe 
registrar." 

Section  90  is  as  follows : — *'  If  in  any  actioe 
founded  on  contract  a  defendant  shall  not  ^ipevtt 
the  hearing  either  in  person  or  by  some  perton  dnlj 
authorized  on  his  behialf ,  and  no  sufficient  ezouse  ii 
the  defendant's  absenoe  shall  be  shown,  the  regiator 
m&yi  by  leave  of  the  judge,  or,  in  oase  of  the  jodge'i 
death  or  unavoidable  absenoe,  upon  due  proof  of  tb 
service  of  the  summons  and  of  the  debt  being  dee 
and  owing,  enter  up  judgment  for  the  ^lintiff,  i»i 
shall  have  the  same  power  to  make  an  oraer  for  pij* 
ment  by  instalments,  or  to  enter  up  jud^^meot  of  n»* 
suit,  or  to  strike  out  or  adjourn  the  actum,  as  a  pd|v 
would  have ;  and  such  judsnnent  shall  be  as  tiMh 
if  both  parties  had  attended  the  court;  bat  tk 
judgment,  and  any  execution  thereon.,  may  be  «t 
asi<&  by  the  jud^  of  the  oourt  and  a  new  tnal 
granted  upon  su<m  terms,  if  any,  as  the  judge  nff 

f.hinlr  just." 

By  ord.  22,  r.  6,  of  the  County  Court  Boles,  1$S9. 
"  miere  a  default  summons  lias  been  issued  aiJ 
notice  of  defence  has  been  given,  and  neitlMr  tfo 
plaintiff  nor  defendant  appear  when  the  trial  is  oiflii 
on,  the  action  shall  be  struck  out;  and  where notia 
of  defence  has  been  given,  and  the  defendant  ^pe0 
and  the  plaintiff  does  not  appear,  the  action  sfaUk 
struck  out  .  .  .  and  where  uie  plaintiff  ^)peustt^ 
the  defendant  does  not  appear,  judgment  may  ^ 
entered  for  the  plaintiff  without  further  prooL** 

The  defendant  applied  to  the  Queen's  Bencii  Dni- 
sion  for  a  writ  of  prohibition  to  the  ooonty  oosf 
judge  restraining  any  further  proceedings  ot  tk 
judgment. 

1%e  Divisional  Court  (THlls  and  Wii^  ^1 
refused  the  application,  holding  that  there  vai » 
ground  for  pronibition,  but  they  expressed  tbeofSB^ 
that  the  registrar  had  no  power  to  strike  oat  tk 
oounter-daim. 

The  defendant  appealed. 

Yealman  and  A,  P,  Poley,  for  the  defendant-It  if 
the  practice  in  the  Birmingham  County  Court  for  tk 
registrar  to  dispose  of  causes  under  circQiiisttft* 
like  the  present.  But  such  praotioe  is  an  asm^ 
jurisdiction.  The  registrar  oannot  tiy  any  v^ 
£Qs  jurisdiction  to  deal  with  actions  is  deofed  ei- 
clusively  from  section  90  of  the  County  CooitB^ 
1888.  That  section  does  not  apply  to  a  ease  ia  v^' 
a  default  summons  has  been  issued.  Where  a  d^ 
summons  has  been  issued  and  notice  of  defcnot  bi* 
been  given,  the  case  has  to  be  tried,  and  tbe  triil^ 
onlv  take  place  before  the  judge.  Ord  23,  r.  M«i 
wiui  the  trial  of  actions,  and  therrfore  only  sfF" , 
to  the  judge.  The  defendant,  having  gives  no^^' 
defence,  and  knowing  that  the  judge  imld  ^>^^^ ' 
on  the  day  named  as  the  return  day,  was  jsirtw* 
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not  ooming  to  the  oourt.  The  registrar  had  no  juris- 
diction to  deal  with  this  case  at  all  under  section  90; 
Hid,  further,  no  evidence  was  given  before  him  of  the 
debt  hein^  due  and  owinff  as  required  by  that  section. 
ThB  IXrisional  Oourt  held  that  the  registrar  exceeded 
bis  powers  in  striking  out  the  oounter-daini.  The 
defendant  is  entitled  to  a  writ  of  prohibition. 

A.  T,  Lawrmoe,  for  the  plaintiff. 

Cur,  adv.  vtUt 

Feb.  6.— LoPBS,  L.J.,  read  the  following  ludg- 
meut: — I  am  of  opinion  that  prohibition  should  be 
xefiued.  The  resistrar,  in  my  opinion,  had  juris- 
^dion.  FHis  loraship  then  stated  the  facts,  and  con- 
tmoed: — J  The  jurisdiction  of  the  registrar  of  a 
oomtty  oourt  is  defined  by  section  90  of  the  Ck>unty 
GoorU  Act,  1888.  [The  Lord  Justice  read  sec- 
ticoi  90,  and  proceeded:—]  It  was  contended  that 
tills  section  does  not  apply  to  default  summonses, 
or  to  cases  where  notice  of  intention  to  defend  had 
been  given,  but  I  can  find  no  such  limitation  in  the 
section.  On^  the  contrary,  it  appears  to  me  to  be  of 
general  apnlioation.  Each  one  of  the  requirements 
mentioned  has  been  satisfied  in  this  case  except  proof 
of  the  debt  being  due  and  owin^ ;  the  defendant  did 
not  appear  at  the  hearing  either  m  person  or  by  some 
person  dulv  authorized  on  his  behalf,  no  sufi^ent  ex- 
cose  for  defendant's  absence  was  shown,  and  due 
proof  of  service  of  the  summons  was  given.  It  is 
contended  on  the  part  of  the  defendant  that  proof  of 
the  debt  being  due  and  owing  ought  to  have  been 
pvou  On  the  other  side,  ord.  22,  r.  6,  of  the  Ck>unty 
Donrt  Bules,  1889,  is  relied  on,  and  it  is  said  proof  of 
.he  debt  being  due  and  owins  was  unnecessary.  That 
*ale  says  that  where  a  default  summons  has  been 
SBoed  and  notice  of  defence  given,  and  where  the 
plaintiff  appears  and  the  defendant  does  not  appear, 
ndffment  maybe  entered  for  the  plaintiff  without 
uruer  proof.  I  am  inclined  to- think  that  rule  only 
(pplies  when  the  hearing  is  before  the  judge.  It  may 
w  that  the  registrar  made  a  mistake  in  not  requiring 
voof  of  the  debt  being  due  and  owinff.  Buch  a  mis- 
ske,  however,  is  not  a  g^und  for  prohibition ;  it  is  a 
oaUer  for  appeal,  not  for  prohibition.  Kie  registrar, 
inder  section  90,  had  in  the  circumstances  jurisdiction 

0  set  It  was,  in  my  judgment,  the  intention  of  ihe 
AgisUture  to  authorize  the  resnstrar  to  try  un- 
efended  claims  in  actions  founded  on  contract. 

This  was  an  action  founded  on  contract,  being  a 
Isim  by  a  solicitor  for  his  bill  of  costs.  It  is  true 
be  defendant  claimed  a  set-off  and  counter-claimed, 
at  he  did  not  appear  to  support  either.  The  action 
^  therefore  undefended,  as  undefended  as  if  the 
otioe  had  not  been  given ;  and  all  the  requirements 
flection  90  were  complied  with,  except  the  non-proof 
f  the  debt  being  due  and  owing,  with  which  I  have 
[ready  dealt.  It  is  said  the  registrar  had  no  juiis- 
iction  to  strike  out  the  set-off  and  counter-claim, 
ection  90  gives  him  power  to  strike  out  the  action, 
od  I  should  have  thought  d  fortiori  he  might  strike 
It  a  set-off  and  counter-claim  which  the  defendant 
id  not  aopear  to  support.  But  again,  if  he  was 
ronff  in  this,  it  would  not  be  ground  for  prohibition, 
he  defendant,  by  appearing  on  the  14th  of  8ep- 
tnber,  either  in  person  or  by  somebody  duly 
ithorized  on  his  behalf,  or  b^  sufficiently  excusing 
s  absence,  might  have  obviated  the  mischief  of 
hich  he  now  complains.    It  is  satisfactory,  however, 

1  know  that,  so  far  as  the  counter-claim  is  concerned, 
X.  Lawrence  is  willing,  without  putting  the  defend- 
it  to  the  expense  of  an  application  to  the  court,  to 
;ree  that  the  counter-claim  should  be  determined  in 
le  comity  court.    I  ^uite  agree  with  what  was  said 

the  oourt  below  with  re^od  to  including  in  the 


reffistrar*s  list  cases  where  notice  of  intention  to 
defend  has  been  given.  If  the  defendant  had 
appeared,  or  if  somebody  duly  authorized  in  his 
behalf  had  been  present  and  sufficient  excuse  for  his 
absence  bad  been  given,  the  registrar  could  not  have 
tried  the  case.  It  seems  wanton  to  bring  parties  to 
the  court  themselves  or  by  authorized  agents  when 
their  cases  cannot  be  tried.  The  prohibition  must  be 
refused  with  costs. 

Davby,  L.J.,  read  the  following  judgment :— The 
difficulty  in  this  case  is  to  draw  the  une  between 
what  is  excess  of  jurisdiction  and  what  is  at  most  an 
indiscretion.  So  far  as  the  question  challenges  the 
exercise  of  the  registrar's  discretion  we  cannot  inter- 
fere by  prohibition.  I  think  that  prohibition  should 
be  refused  on  tlie  same  groimds  as  were  taken  in  the 
court  below,  viz.,  that  the  order  complained  of  was 
within  ihe  jurisdiction  of  the  court,  and  the  matters 
alleged  by  the  appellant  show  at  most  irregularity 
only  in  the  exercise  of  jurisdiction,  and  not  excess  of 
it.  I  agree  vrith  Wills,  J.,  that  the  practice  which 
appears  to  be  followed  in  the  Birmingham  Ck>unty 
Court  of  publishing  a  list  of  cases,  defended  and  un- 
defended alike,  to  be  tried  on  a  day  in  vacation, 
when  it  is  known  the  judge  will  not  be  there,  and 
compelling  parties  to  mcur  trouble  and  it  may  be 
costs,  by  coming  to  say  what  they  have  already  said 
by  their  defence,  at  the  risk  of  having  their  defences 
struck  out,  is  not  at  first  sight  one  to  be  com- 
mended. I  should  have  thought  that  a  defendant  who 
has  put  in  his  defence  knows  t^t  his  case  can  be 
triea  only  by  the  judge,  and  is  entitled  to  assume  that  it 
will  not  oe  taken  on  a  day  when  it  is  known  that  the 
judge  win  not  be  present  m  the  court.  But  I  cannot 
say  that  the  practice  in  itself  involves  any  excess  of 
jurisdiction,  and  I  have  no  doubt  it  has  been  estab- 
lished with  a  view  to  the  benefit  of  the  suitors.  I  am 
of  opinion  that  an  action  in  which  a  default  summons 
has  oeen  issued  is  an  action  within  the  meaning  of 
section  90  of  the  County  Courts  Act,  1888.  Under 
section  86  the  action  is  not  commenced  by  the  default 
summons,  but  t^ere  must  be  an  action  before  the  de- 
fault summons  can  be  issued.  And  as  this  was  an 
action  founded  on  contract  it  was  within  the  provi- 
sions of  section  90.  The  registrar  seems  to  have 
accepted  the  plaintiff's  affidavit  and  the  non-com- 
pliance with  tiie  default  summons  as  due  proof  of 
the  debt  being  due  and  owing.  I  am  not  prepared 
to  say  that  he  was  wrong  in  so  doing.  The  effSect  of 
the  statutory  provision  relating  to  a  default  sum- 
mons (section  86),  is  to  make  non-compliance  vrith  a 
default  summons  duly  served  and  supported  by  the 
proper  affidavit  sufficient  proof  of  the  debt  for  the 
purpose  of  entering  up  judgment,  if  no  notice  of  de- 
fence is  given.  By  ora.  22,  r.  6,  which  is  the  rule 
relating  to  default  summonses,  where  notice  of  defence 
has  been  given  and  the  defendant  does  not  appear, 
judgment  may  be  entered  without  further  proof, 
which  seems  equivalent  to  saying  that  the  case  may 
be  dealt  with  as  if  no  notice  of  defence  had  been 
given.  The  provisions  of  section  164,  and  the 
opening  words  of  section  86,  give  the  rules  statutory 
effect.  I  do  not,  however,  think  this  point  necessary 
for  the  decision  of  the  case  before  us,  because,  even  if 
the  registrar  gave  judnnent  on  insufficient  or  even 
inadmissible  evidence  of  the  debt,  it  would  be  irregu- 
larity only,  and  matter  for  appeal,  not  for  prohibi- 
tion. I  am  of  opinion  that  the  registrar  had  no 
jurisdiction  to  strike  out  the  counter-claim.  And  I 
think  that  as  he  could  not  deal  with  the  whole 
matter,  action  and  counter-claim,  he  ought  not  to 
have  given  judgment  in  the  action.  But  u,  as  I  have 
said,  he  had  jurisdiction  to  give  judgment,  this  again 
would  be  an  irregularity  onty,  which  might  have  beeiA 
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Bet  right  on  appeaL  I  therefore  agree  with  the  judg- 
ment of  the  court  below  that  the  act  of  the  registrar 
in  striking  out  the  counter-claim  is  not  ground  for 
prohibition  in  the  present  case.  We  are,  howeyer, 
mformed  that  the  counter-claim  has  been  set  down 
for  tiiid,  and  will  shortly  be  tried.  I  am,  therefore, 
of  opinion  that  the  appellant  has  taken  an  erroneous 
course  in  applyinj;  for  a  prohibition,  and  the  appeal 
ought  to  be  dismissed  with  costs. 

Appeal  diamissed, 

SoUdtors  for  the  plaintiff,  ffarrison  &  Davies,  for 
Hooper  &  Bylandy  Birmingham. 

Solicitors  for  the  defendant,  F.  Kimber  Bull,  for 
Shorthouse  Bowen,  Birmingham. 


Not.  3. 


Chan.  Div.   1 
Eekewich,  J.  / 

IVBS  Aim  Ba&KEB  v.  WlLUUfS.  (a.) 
ArbUration — Bubmimon  to  arhitrtOion — AeUon^Stay 
of  proceedings  —  Step  in  an  action  —  Statement  of 
claimy  request  for  ddivery  of— Practice — Arbitration 
Ad,  1889  (62  cfc  63  Vid.  c.  49),  «.  4— A  S.  C,  1883, 
ord,  20,  r.  1  (b). 

A  request  by  the  defendant  for  the  ddivery  of  a  itate- 
ment  of  daim  is  not  a  **$tep  in  t?ie  action"  tfHthin 
section  4  of  the  Arbitration  Ad  of  1889  eoaeto  predude 
him  from  applying  for  a  stay  of  proceedings  under  that 
sedion. 

Adjourned  summons. 

The  plaintifls,  Messrs.  Ives  &  Barker,  on  the  24th 
of  August,  1889,  contracted  with  the  defendant,  John 
Willans,  to  execute  certain  work  in  connection  with 
the  construction  of  a  high  level  railway,  and  the 
contract  contained  an  asreement  to  refer  to  arbitra- 
tion any  questions  or  disputes  which  might  arise 
between  the  parties  out  of  the  subject-matter  of  the 
contract. 

Chi  the  1st  of  July,  1893,  the  plainti£b  issued  their 
writ  in  this  action,  claiming  (inter  alia)  specific  per- 
formance and  damages. 

Defendant  appeared  in  the  action,  and  at  the  same 
time  gave  notice  in  writing  to  the  plaintiff  to  deliver 
a  statement  of  daim. 

No  statement  of  daim  had  yet  been  ddivered. 

On  the  20th  of  July,  1893,  the  defendant  took  out 
this  summons,  asking  the  court  to  stay  all  further 
proceedings  under  section  4  of  the  Arbitration  Act  of 
1889. 

Section  4  of  the  Arbitration  Act  is  as  follows : — 
**  If  any  party  to  a  submission,  or  any  person 
claiming  through  or  under  him,  commences  any  legal 
proceedmg  in  any  court  against  any  other  par^  to 
the  submission,  or  any  person  claiming  through  or 
under  him,  in  respect  of  any  matter  agreed  to  be 
referred,  any  party  to  such  legal  proceedmgs  may  at 
any  time  after  appearance,  and  before  delivering  any 
pleadings  or  takmg  any  other  steps  in  the  proceed- 
mgs, apply  to  that  court  to  stay  the  proceedings,  and 
that  court,  or  a  judge  thereof,  if  satisfied  that  there 
is  no  suffident  reason  whv  the  matter  should  not  be 
referred  in  accordance  with  the  submission,  and  that 
the  applicant  was,  at  the  time  when  the  proceedings 
were  commenced,  and  still  remains,  ready  and  willing 
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to  do  all  things  necessary  to  the  proper  oondoct  of 
the  arbitration,  may  make  an  order  staying  tb 
proceedings." 

WamUngtont  Q.C,  and  BramweU  Davit,  for  tb 
defendant. — ^We  are  entitled  under  the  Ariiitntk 
Act  of  1889  to  an  order  staying  proceedings  in  tk 
action. 

Benshaw,  Q.C,,  and  A.  F»  Peterson^  for  the  plab- 
tiffs. — ^The  defendant  has  taken  a  '*  step  in  tiie  pro- 
ceedings,'' inasmuch  as  he  has  given  a  written  notice 
to  the  plaintiffs  to  deliver  a  statement  d  daim: 
ChappeU  V.  North,  [1891]  2  a  B.  262,  39  W.  B. 
Dig.  12 ;  Brighton  Marine  Palace  and  Pier  {LimBe^r 
Woodhouse,  41  W.  R.  488,  [1893]  2  Gh.  486 ;  R.  8.  (X. 
1883,  ord.  20,  r.  1  (b),  (cQ,  and  (e).  [KbkiwigH;  J. 
referred  to  Adams  v.  Oamey,  40  W.  B.  670.] 

Eekewich,  J.— This  is  an  application  bj  tk 
defendant  for  a  reference  to  arbitration  under  the  4tii 
section  of  the  Arbitration  Act  of  1889.  It  is  nsM 
by  the  plaintiffs  on  the  following  main  ground:- 
It  is  said  that  the  defendant,  the  moving  psitj^hy 
taken  a  step  in  the  proceedings  within  the  maBDif 
of  section  4.  He  has  not  ddivered  any  pletdisn 
but  it  is  said  that  he  has  taken  a  step  by,  iHten  k 
appeared,  requiring  a  statement  of  daim  to  b^ 
deUvered.  It  was  for  him,  under  advice,  to  oopaik 
whether  a  statement  of  daim  should  be  raqdredor 
not.  He  might  have  left  it  to  the  plaintiii  ^ 
determine  whether  the^  would  ddiver  one  at  tfaor 
own  risk  or  rdy  on  the  mdorsement  to  the  writ,  ork 
mi^ht  have  required  a  statement  of  daim  to  te 
dehvered.  Perhaps  he  was  well  advised  in  reqvinag 
the  daim  to  be  formulated  precisdy  against  hm;  it 
any  rate,  he  has  done  so,  and  the  question  is,  Doci 
that  bar  him  from  now  moving  for  a  stay  of  pn- 
ceedingsF  | 

With  regard  to  this  question  there  is  f octuui^ 
enough  authority  to  justify  me  in  taking  tiie  ivw  I 
indine  to  take.  I  pannot  hdp  thinking  thit  kttv 
and  communications  between  the  partLes  or  Hm 
solidtors,  or  anything  short  of  an  applicatioato^ 
court,  cannot  be  hdd  to  be  a  step  in  tne  prooeedap 
within  the  meaning  of  the  section. 

Adams  v.  Cattletf  1  pass  by,  as,  thoush  thepcis: 
was  there  raised,  it  was  not  decided.  The  point  vm 
also  raised  but  not  precisdy  decided  in  C£appeS /• 
North,  and  the  learned  judges  hdd  that  an  agfia^ 
for  leave  to  administer  interro^tories  wu  a  ^J^ 
the  proceedings,  which  sustains  what  I  hsie  ■* 
above,  but  Denman,  J.,  said  that  comnnmwitiaM 
between  the  parties  which  resulted  ^^^^ 
obtaining  the  consent  of  the  defendant  for  cifaMas 
of  time  for  the  ddivery  of  the  reply,  did  not  womi 
to  a  step  in  the  proceedings  on  the  part  d  tbepbii- 
tiff.  In  The  Brighton  Palace  and  Pier  (Z^ww) » 
Woodhouae,  North,  J.,  hdd  that  an  ^^lioite  tss 
letter  for  an  extension  of  time  to  put  in  a  ^fl'''^  ' 
not  taking  a  step,  and  he  rdied  on  the  1»V<"^ 
Denman,  J.,  in  ChappeU  v.  North,  as  pointingtotb: 
condusion.  , . 

I  understand  the  prindple  of  the  dBCM««^ 
North,  J.,  to  be  that  negotiations  or  correipoMa|*; 
between  parties  or  their  solidtors,  although  rrftfi^ 
to  the  conduct  of  the  action,  and  thou^  renbafp 
the  delay  of  this  or  that  proceeding,  is  noii^ff 
the  proceedings,  and  that,  m  order  to  tike  •  ^° 
the  proceedings,  you  must  have  somethiog  iv  * 
summons  for  particulars  or  some  other  smntf** 
motion  before  the  court.  In  aooordanoe  ^^^^ 
cases,  as  I  understand  them,  I  hold,  whit  ,<*^ 
is  m^r  opinion  independently  of  anthon^*.  *r 
requiring  a  statement  of  daun  is  not  a  ^^^ 
proceedmgs  sudi  as  to  predude  the  daf«W°"* 
moving  for  a  reference  to  arfaitxatioo. 
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HlGflCk>T7BT. 


Thobioblob  v.  Hell. 


High  Ootjbt. 


Order  granted  under  sedicn  4  of  the  Arhitration  Act, 
1889,  staying  all  proceedingB  in  the  action  except  ae  to 
certain  daime  in  respect  of  matters  which  were  outside 
ihe  contract  and  the  submission  to  arbitration  ;  no  order 
as  io  costs. 

Solidtozs,  AddleshaWi  Warburton,  A  Trenam,  for 
AddUshaw  A  Warbtirton^  Manohester;  James  Kirkley, 
for  Davidson  A  Barker,  South  ShieldB. 


Jan.  13,  15, 16,  23. 
Hill,  (a.) 


on 
name — 


GhaiLDiv. ) 
Bonier,  J.  ) 

Thobnxlob  V, 

Trade  name — Licence  to  use  trade   name — Fraud 
fttbUc^  Extinguishment  of  right    to   trade 
Assignment  of  name,  apart  from  business, 

A  right  to  use  a  trade  name  not  registered  as  a  trade- 
marhcamnct  be  fusigned  as  a  right. in  gross  unaccom- 
ponied  by  any  assignment  of  the  business,  or  any  part 
Ikereof  in  which  the  trade  name  w<u  used. 

Trial  of  action. 

John  Forrest  carried  on  in  his  own  name  the 
bnaness  of  a  watch  manufacturer  in  London.  On 
the  &oe  of  his  watches  he  used  to  inscribe  the  words 
"John  Forrest,  London,"  and  on  the  back  the 
words  "John  Forrest,  chronometer  maker  to  the 
Admiralty,  London,  E.G."  He  was  not  in  fact 
diionometer  maker  to  tiiat  department.  On  his 
death  in  1871  his  administratrix,  by  an  indenture  of 
12th  of  Jime,  1871,  sold  and  assigned  to  three 
persons  carrying  on  business  as  Carley  &  Co.  '<aIL 
that  the  trade  and  goodwill  and  other  the  interest 
of  the  said  administratrix  in  the  business  of  a  watch 
manufacturer  carried  on  by  the  said  John  Forrest, 
md  all  benefit  and  adyanta^  thereof." 

Carlej  &  Go.  nerer  earned  on  business  under  the 
name  of  John  Forrest,  or  at  any  house  or  in  any  street 
where  he  had  formerly  done  so,  and  the  only  use 
tiiey  made  of  his  name  in  their  business  was  that 
up  to  the  year  1874  they  put  on  a  few  watches,  which 

Ssold  to,  amongst  other  persons,  a  watch  dealer 
Bebles,  the  above-mentioned  inscriptions  formerly 
employed  by  John  Forrest. 

Dj  indenture  of  the  7th  of  February,  1874,  Carley 
ft  Co.  puxported  to  srant  to  Henry  Btuart  &  Co. 
(Limitea),  of  LdTerpool,  the  sole  riffht  to  make  watches 
with  the  name  of  John  Forrest  mereon  for  the  term 
of  iOYen  years  from  the  date  thereof,  and  they 
oofenanted  that  during  the  currency  of  the  licence 
tiiey  would  not  manufacture  or  sell  any  watches  as 
the  watches  of  John  Forrest  or  with  his  name 
numbed  thereon.  H.  Stuart  &  Co.,  in  the  oourse  of 
end  as  part  of  their  busmees,  manufactured  and  sold 
watches  with  the  inscriptions  above  mentioned  on 
them,  and  during  the  same  period  Carley  &  Co.  never 
pat  SDch  inscription  on  any  of  their  watches. 

After  the  expiration  of  the  licence  Carley  &  Co. 
anlv  put  tiie  mscription  on  a  very  few  watches. 
Gariey  ft  Co.  on  the  14th  of  August,  1890,  executed 
a  deed  of  assifi;nment  for  the  benSt  of  their  creditors 
to  G.  N.  Bead  as  trustee  for  them,  and  on  the  28th 
of  February,  1891,  G.  N.  Bead,  as  trustee  of  the 
estate  of  the  firm  of  Carley  &  Co.,  so  far  as  he  could 
and  in  consideration  of  the  sum  of  £20,  sold  and  con- 
v^eyed  to  Bichard  Thomeloe  (the  pUuntiff  in  this 
action)  the  name,  title,  and  goodwill  of  the  business 
of  John  Forrest,  trading  under  the  style  or  title  of 
*'  John  Forrest,  chronometer  maker  to  the  Admiralty, 
I^ttidon,  ILG."    On  the  same  day  (but  preyiously  to 

(a.)  Beported  by  J.  W.  Obsiq,  Esq.,  Barrister-at- 
LaW. 


the  assLpunent  last  mentioned)  G.  N.  Bead  assigned 
to  one  demenoe  the  business  carried  on  by  Carley  & 
Co.  and  its  goodwill,  and  the  lease  of  the  premises  on 
which  Carley  &  Co.  had  carried  on  the  business. 
The  plaintiff  himself  carried  on  business  in  Coyentry, 
and  nad  f»laced  the  name  of  **  John  Forrest"  on  a 
few  of  his  watches,  though  he  neyer  carried  on 
business  in  London. 

The  defendant,  Charles  John  Hill,  was  also  a 
Coyentry  watchmaker,  and  had  published  adyertise- 
ments  and  sent  out  inyoices  describing  himself  as 
"  Forrest "  and  **  John  Forrest "  and  "  John  Forrest, 
London"  and  *'  John  Forrest,  chronometer  maker  to 
the  Admiralty,  London,  E.G. " ;  and  had  made  for  four 
different  customers  watches  on  which  he  had  put 
**  John  Forrest,  London." 

Tiua  action  was  thereupon  brought  on  the  12th  of 
Noyember,  1892,  for  an  injunction  to  restrain  the 
deiendfuit  from  seUing  any  watches  or  chronometers 
not  of  the  manufacture  or  merchandise  of  the  plain- 
tiff or  his  nredecessor  in  business,  John  Forrest,  as 
or  for  ffooos  of  such  merchandise  or  manufacture,  and 
other  moidental  rdief ,  and  from  engraying  on  any 
watches  not  of  such  manufacture  the  name  "John 
Forrest"  with  or  without  "chronometer  maker  to 
the  Admiralty  "  thereon,  so  as  to  represent  that  such 
goods  were  of  sudi  manufacture  or  merchandise. 

Sir  E,  Webster,  Q,C„  and  Sebastian,  for  the  plain- 
tiff.—In  Chwrton  y.  Douglas,  7  W.  B.  365,  Johns, 
p.  174,  goodwill  IB  defined  as  eyery  positiye  adyan- 
tage  as  contrasted  with  the  negatiye  adyantage  of 
the  late  partner  not  carrying  on  the  business  him- 
self— that  has  been  acquired  by  the  old  firm  in  carry- 
inp^  on  its  business,  whether  connected  with  the  pre- 
mises in  which  the  old  business  was  preyiously  carried 
on,  or  with  the  name  of  the  late  mn,  or  with  any 
other  matter  carrying  with  it  the  benefit  of  the 
business.  LleweUyn  y.  Rutherford,  L.  B.  10  G.  P., 
at  p.  469,  23W.*B.  Dig.  114,  shows  there  may  be 
goodwill  not  attached  to  a  locally — only  one  branch 
of  it  as  a  fact  is  connected  with  a  locality.  It  is 
suggested  by  the  other  side  that  as  the  reputation 
of  "  John  Forrest "  has  suffered  from  yarious  causes 
the  goodwill  of  it  is  at  an  end.  Dent  y.  Turpin,  and 
Tucker  Y.  Turpin,  9  W.  B.  648,  2  J.  &H.  139,  at  p.  142, 
show  that  the  right  to  use  a  name  can  be  assigned. 
It  cannot  affect  the  plaintiff's  right  that  for  some 
time  before  he  bought  the  right  in  1890  he  wrong- 
fully used  the  name  of  Forrest  on  watches.  Thomeloe 
acted  in  ignorance  in  doing  this,  and  Ford  y.  Foster, 
20  W.  B.  818,  L.  B.  7  Ch.  App.  611,  shows  that  so 
doing  does  not  depriye  him  of  his  remedy.  [Bomeb, 
J. — Does  not  putting  "  John  Forrest "  on  the  face  of 
the  watch  mean  that  the  watch  is  made  by  ''  John 
Forrest"?] 

MoiMon,  Q.C.,  and  WiUis  Bund,  for  the  defendant- 
It  is  said  a  man  may  buy  the  right  to  put  John  Forrrest 
on  watches,  but  tfa^at  is  a  representation  to  the  public. 
The  right  to  do  this  cannot  be  bought,  it  must  be 
earned,  that  is  to  say,  the  user  of  it  must  render  it 
truthful,  or  put  himself  in  a  position  to  make  it  true. 
This  is  ih»  g^ding  principle  in  aU  the  cases  of  trade- 
mark and  iSade  name.  Itut  it  became  eyident  that 
though  eoods  are  made  by  a  certain  firm,  the  member- 
ship of  the  firm  may  dhango  without  militating  against 
the  truthfulness  of  the  representation.  l£e  court 
recognized  that  there  might  be  continuity  of  existence 
without  identity  of  existence.  It  is  analogous  to  the 
case  of  the  burglar,  who  on  being  tried  for  an  offance 
committed  ten  years  preyiously  pleaded  that  no  atom 
in  him  was  in  existence  then,  and  that  he  was  not 
identical  with  the  person  who  committed  the  ofifenoe 
charged.  The  answer  was.  There  is  suiBcient  continuity 
of  existence  in  you  for  us  to  oonyiot  you.      The 
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High  Couet, 


Thobneloe  v.  Hill. 


High  Couet. 


qaestion  in  all  these  cases  is,  is  the  representation  true, 
and  there  is  no  distinction  on  IMb  head  between  cases 
of  trade  name  and  trade-mark.  A  name  of  a  maker 
on  goods  is  '*an  articulate"  trade- mark.  A  trade 
name  cannot  be  assigned  unless  what  makes  it  true 
goes  with  it.  FirUo  y.  Badman^  8  Bep.  Pat.  Cas.  181, 
shows  this ;  as  well  as  Leather  Cloth  Co,  ▼.  American 
Leather  Co.,  13  W.  R.  873,  11  H.  L.  Cas.  523. 
lliere  may  be  a  business  with  departments  so 
distinct  that  a  name  used  in  connection  with  one 
department  need  not  connote  the  other:  tiiat  is 
always  a  question  of  fact.  Then,  again,  one  may  cut 
up  a  business  and  covenant  not  to  carry  on  one  part 
The  Trade-Marks  Act  clearly  shows  (17}  that  a  trade- 
mark cannot  be  assigned  except  as  part  of  a  business. 
There  are  three  facts  fatal  to  the  plaintiff's  contention : 
(1)  The  licence  given  in  1874  to  another  person  to 
use  the  name  for  seven  years  extinguished  the  right  of 
Oarley  &  Co.  ever  to  deal  with  that  right  again. 
Carley  &  Co.  lost  the  right  then  ever  to  say  that 
watches  were  made  by  the  successors  of  "John 
Forrest."  In  re  Wood's  Trade-mark,  Wood  v.  LambeH 
&  Butler,  32  Ch.  D.  247,  34  W.  E.  Dip.  199.  (2)  The 
watches  were  not  made  in  London,  hence  there  was 
misrepresentation.  Thomeloe  does  not  even  carry  on 
business  there.  (3)  Carley  &  Co.  never  had  any  right 
to  the  name. 

BOMER,  J. — ^Assuming  the  assignment  to  the  plain- 
tiff could  be  said  to  pass  anything,  having  regard  to 
the  prior  assignnlent  of  the  business  of  Carley  &  Co. 
to  Clemence,  it  is  dear  it  could  only  pass  the  right  to 
use  the  name  of  "  John  Forrest "  as  a  thing  in  gross 
wholly  unconnected  with  any  real  or  substantial 
business.  Under  these  drcumstanoes,  has  the  plain- 
tiff the  right  contended  for  by  him  P  I  think  not,  and 
for  the  following,  among  other  reasons.  CarW  & 
Co.  undoubtedly  bought  the  goodwill  of  John  For- 
rest's business.  Now,  speaking  generally,  a  pur- 
chaser of  a  business  if  he  continues  it,  has  the  right  to 
use  the  trade  name  and  trade-marks  of  the  business 
in  any  way  he  pleases  which  is  not  calculated  to  de- 
ceive. In  particular,  as  a  rule,  the  purchaser  may 
mark  goods  made  by  him  in  the  course  of  l^t  busi- 
ness with  the  name  of  the  vendor,  although  the 
vendor  or  his  old  workmen  did  not  make  or  assist  in 
making  such  goods,  and  by  so  marking  the  ^^oods  the 
purchaser  would  not  be  considered  as  doing  that 
which  was  calculated  to  deceive  his  customers  or  the 
public.  The  reason  is,  that  in  most  cases,  and  especi- 
ally where  the  purchaser  is  continuing  the  business  in 
the  vendor's  name,  the  mark  might  fairly  be  hdd  to 
be  onl^  a  representation  that  the  goods  were  manu- 
tured  in  the  course  of  the  business,  without  any 
represention  as  to  persons  by  whom  tiiat  business  was 
being  carried  on,  and  tiiere  would  be  no  substantial 
risk  of  deception.  But  In  cases  where  deception 
would  arise,  or  would  probably  arise,  from  the 
marking  of  the  vendor's  name,  or  from  the  way  in 
which  it  was  marked,  then  the  marking  would  be 
fraudulent,  and  the  purchaser  could  not  be  heard  to 
say,  after  a  course  of  such  fraudulent  marking,  that 
thereby  his  goods  so  marked  had  come  to  represent 
goods  made  by  him  as  the  vendor's  successor  in  busi- 
ness. For  instance,  when  the  goods  sold  in  a  busi- 
ness are  of  an  artistic  character,  and  during  the 
vendor's  time  acquired  their  reputation  and  depended 
for  their  value  upon  his  personal  skill,  tben,  if  his 
retirement  from  the  business  were  kept  secret,  a  pur- 
chaser of  his  business  would  not  be  entitled  to  self  the 
ffoods  not  made  by  the  vendor  marked  with  the  ven- 
dor's name.  But  I  will  assume  in  the  present  case  in 
favour  of  the  plaintiff  that,  until  the  7th  of  February, 
1874,  the  watdies  made  by  Carley  &  Co.,  and  marked 
by  them  with  John  Forrest's  name,  were  rightly  sp 


marked,  and  that  np  to  that  date  they  ooold  honeitiy 
say  that  watches  so  marked  represented  ^oods  imde 
either  by  John  Forrest  or  by  his  suooessorB  m  busiDeBB. 
I  say  I  will  assume  this,  as  I  wish  to  guard  myieif 
from  the  supposition  that  I  so  decide  having  regud 
to  the  ^ts,  and  in  particular  to  the  fact  that  Cinej 
&  Co.  marked  their  watches  not  only  with  the  words 
''John  Forrest,  London,"  but  also  with  the  woidi 
«  John  Forrest,  chronometer  maker  to  the  Adnrnihj." 
I  think  that  description  was  marked  in  order  to  Ht 
forth  the  personal  qualification  of  the  maker  and  n  t 
matter  of  importance,  and  in  order  to  impress  thow 
into  whose  hands  the  watches  should  come  with  tie 
idea  that  the  watches  were  made  b^  or  undsr  the 
supervision  of  one  holding  the  responsible  positrai  of 
chronometer  mskker  to  the  Admiralty.  Bm  if 
Carley  &  Co.  could  justify  their  marking  of  the  bsbm 
of  John  Forrest  on  the  ground  that  it  only  meuit 
themselves  as  the  succeusors  of  John  Forrest,  I  do  sot 
see  how  they  could  at  the  same  time  with  propnefy 
identify  themselves  with  the  description  of  duooo- 
meter  makers  to  the  Admiralty  when  they  wen 
nothing  of  the  kind.  But  passing  this  over,  andoQ 
the  assumption  I  have  mentioned,  how  did  matkas 
stand  on  tne  expiration  of  the  seven  yeaiv'  hoenoe! 
During  these  seven  vears  Henry  otoart  &  Go. 
(Limited)  were  expressly  authorised  by  Cariey  k  Go. 
to  manufacture  and  sell  watches  stamped  with  the 
name  of  "John  Forrest,  London."  That  oompanj. 
who  carried  on  business  in  their  own  name,  were  not 
John  Forrest  or  successors  in  the  business  of  Joha 
Forrest,  and  were  canying  on  business  in  Lberpoci 
and  not  in  London,  and  this  to  the  knowledge  d 
Carley  &  Co.  How,  after  that,  could  Carley  &0x  be 
heard  to  assert  that  the  name  of  "John  Foireit, 
London,"  on  watches  still  represented  and  meant  tbt 
the  watches  were  made  either  by  John  Forrest  or  ly 
his  successors  in  business  F  To  so  assert  would  be  to 
admit  that  they  had  authorised  the  lifmx^ 
company  to  commit  a  fraud  on  the  pubUc  The  w 
of  the  7th  of  February,  1874,  did  not  assign  (r 
purport  to  assign  any  business  or  any  part  of  tk 
busmess  of  Carley  &  Co.  to  the  Liverpool  conqMsy. 
It  was  a  mere  grant  of  a  Uoenoe  to  use  the  name  d 
John  Forrest,  and  I  need  scarcely  say  that,  apart  fioe 
the  other  objections  to  the  licence  purported  to  be 
granted,  a  trade  name  or  mark  oannot  vahdljbe 
assigned  in  gross.  When  the  lioenoe  expired  Oukf 
&  Co.,  who  had  oeased  during  the  seven  yean  to  «e 
the  name  of  John  Forrest  in  any  way  whatever  is 
their  business,  had,  in  mv  opinion,  lost  any  right  tkf 
might  previously  have  had  to  say  that  any  penoo 
marking  watches  *'John  Forrest"  thereby  npn- 
sented  that  they  were  watches  manufaotawd  If 
Carley  &  Co.  or  in  the  oourse  of  the  buoDM  d 
Carley  &  Co. :  see  Wood  v.  LambeH,  32  Ch.  D.  247. 
and  in  particular  the  obsenrations  of  Lindl^,  LJi<^ 
page  260. 

This  being  the  position  of  aflEiedrs  at  the  end  olw 
licence,  certoinly  Carley  &  Co.  did  not  by  the  tine  a 
their  fdlure  regain  any  right,  even  if  they  oo«ildpc»- 
sibly  have  done  so ;  for,  as  I  have  pointed  out,  there  ^ 
in  tiie  meantime  no  substantial  manufacture  or  m 
by  them  of  watches  so  marked.  And  if  Gsriev iCe. 
at  the  date  of  their  failure  had  no  such  right  ^ 
could  not  assien  it  to  Bead,  nor  could  Bead  ssagtj 
te  the  plainti£  And  if  Carley  &  Co.  had  no  vA 
right  at  the  time  of  their  failure  thev  could  not  Is** 
then  obtained  an  injunction  against  tne  deleodiBt  ir 
stamping  wiatdies  with  the  name  of  John  Focxe^a* 
could  the  j|[dahitiff  acquire  through  them  the  itf^  ^ 
such  an  injunction,  even  if  he  had  acquired m^ 
business ;  for  all  that  the  defendant  is  doing  ^  ^ 
be  complained  of  hj  the  plaintiff  is  manaDf  b* 
watehes  with  John  Forrest's  name.    That  is,  is  87 
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opinion,  a  very  improper  proceeding,  beoause  it  is  a 
ftaad  on  the  public ;  but  it  does  uot  enable  the  plain- 
tiff to  support  this  action.  To  entitle  the  plaintiff  to 
an  injunction  he  must  have  been  able  to  establish 
(there  being  no  question  of  trade-mark)  that  such 
marldnff  by  the  defendant  was  calculated  to  deceive 
the  public  or  customers  into  the  belief  that  the  goods 
10  marked  were  goods  made  in  the  course  of  the  busi- 
nen  belonging  to  the  plaintiff.  And  this  he  could 
not  do  for  the  reasons  I  have  pointed  out.  But  the 
matter  does  not  stop  there.  Even  assuming  that 
Oarley  &  Go.,  or  Bead  as  their  trustee,  could,  if  no 
asriffument  had  been  made,  have  restrained  the  de- 
fenffimt,  the  plaintiff— who  in  my  opinion  can  only 
dsim  to  be  a  mere  assignee  in  gross  of  the  right  to 
tiie  name  of  John  Forrest — cannot  sue  the  defendant. 
13ie  plaintiff  is  in  no  real  or  true  sense  an  assignee  of 
the  business  of  Oarley  &  Co.  or  of  any  severed  or 
ae?erable  part  of  it.  The  wording  of  the  so-called 
aangnment  to  him  is  relied  on  by  the  plaintiff,  and  in 
pvticiilar  the  use  of  the  word  **  goodwill.**  But  the 
words  used  meant  nothing  more  than  that  Bead  pur- 
posed to  transfer,  if,  and  so  far  as,  he  could,  to  the 
plaintiff  the  right  to  the  mere  name  of  John  Forrest, 
and  such  advantages,  if  any,  as  could  be  said  to 
attach  to  such  a  right.  As  I  have  before  pointed  out, 
the  right  merely  to  use  a  name  as  a  property  in  itself 
cannot  be  validly  assigned  so  as  to  confer  rights  as 
agsinat  the  public,  nor  can  any  advantages  whatever 
as  against  the  public  attadi  to  any  attempted  aesign- 
ment  of  the  sort  Lastly,  I  should  pomt  out  tihat 
erer  since  the  death  of  John  Forrest,  Garley  &  Co. 
and  those  claiming  through  them  have  never  used  the 
name  of  John  Forrest  except  by  stamping  it  on  goods 
—that  is  to  say,  as  a  tnuie-mark.  Thev  could  not 
inaist  that  it  was  or  is  a  trade-mark,  or  claim  rights 
(m  that  ground,  for  many  reasons,  one  of  which  is,' 
fhey  have  never  registered  or  applied  it  under  the 
IVade-Marks  Acts;  and  not  being  able  to  do  this, 
itiU  less  could  or  can  they  do  what  in  substance  the 
phuntiff  is  seeking  to  do  in  this  action — ^namely,  treat 
a  name  as  being  property  in  itself  which  gives  a  right 
of  action  against  anv  person  using  the  name  without 
their  pennissioii  wholly  irrespective  of  any  other  con- 
aideration.  I  need  not  deiu  with  further  defences 
niaed  by  the  defendant.  I  have  stated  sufficient  to 
ihow  why,  in  my  judgment,  the  action  should  be  dis- 
ndaaed,  smd  I  accordingly  dismiss  it.  But  having  re- 
gard to  the  conduct,  or  rather  misconduct,  of  the 
defendant  in  rcdation  to  his  use  of  the  name  of  John 
Forrest,  I  dismiss  tiie  action  without  costs. 

Adion  dismiuedf  vfiihout  coaU, 

Solidtors  for  the  plaintiff,  A.  H,  Amould  &  Son, 
for  BuUen  A  Cross,  Birmingham. 

Solidtors  for  the  defendants,  Crowder  A  Vizard,  for 
Bnwdts,  Coventry. 


Feb.  16. 


a  B.  Div.  ) 

(Mathewand  Collins,  JJ.) ) 
SoKEBSBT  [Appellant)  v.  Wade  {Respondent),  (a.) 

Lkensing  lavf^"**  PermitUng  drunkenness  *' — Knowledge 
—Lieennng  Act,  1872  (35  <fe  36  Vict.  c.  94),  a.  13. 

A  Heensed  person  who  does  not  know  thai  a  customer 
vpoft  his  premises  is  drunk  does  not,  in  the  absence  of 
vmiivanet  or  negligence  upon  his  part,  commit  the  offence 
of  permitting  drunkenness  to  take  place  on  his  premises 
wilAta  section  13  of  the  Licensing  Act,  1872. 

(a-)  Beporfted  by  J.  B.  Aldous,  Esq.,  Barrister-at- 
Iaw. 


Somerset  v.  Hart,  32  W,  R.  594,  12  Q,  B.  D.  360, 
followed. 

Bond  V.  Evans,  36  W.  R.  767,  21  Q.  B.  D.  249, 
explained. 

Case  stated  by  the  justices  of  Chelmsford,  in  the 
county  of  Essex. 

The  material  facts  as  stated  were  that  the  appellant, 
a  police  inn)ector,  had  laid  an  information  against 
the  respondent,  the  landlord  of  certain  licensed 
premises  in  Chelmsford,  for  '*  permitting  drunken- 
ness "  on  the  said  premises,  contrary  to  the  provisions 
of  section  13  of  the  Licensing  Act,  1872.  The  evi- 
dence showed  that  a  police  constable  found  a  woman 
drinking  beer  on  tiie  respondent's  premises  with 
which  she  had  been  served  by  him  or  his  barman. 
The  constable  had  previously  ordered  the  said  woman 
out  of  some  other  licensed  premises  on  the  ground 
that  she  was  drunk,  and  after  some  conversation  with 
her  he  ordered  her  off  the  respondent's  premises.  In 
the  constable's  opinion  she  was  then  drunk.  The 
respondent  gave  evidence  that  there  was  nothing  in 
the  woman's  appearance  to  show  that  she  was  ^runk, 
and  that  he  was  quite  unaware  at  the  time  that  she  was 
in  that  condition.  The  constable's  evidence  did  not  con- 
tradict the  respondent's  evidence  as  to  the  appearance 
of  the  woman.  The  justices  believed  the  constable's 
statement  that  the  woman  was  in  fact  drunk,  but 
they  idso  believed  the  respondent's  evidence  that  he 
was  absolutely  ignorant  of  the  fact  when  he  served 
the  wonuin  with  beer,  aud  they  dismissed  the  infor- 
mation on  that  ground,  but  stated  a  case  for  the 
opinion  of  the  court. 

C  E,  Jones,  for  the  appellant. — Knowledge  is  not 
necessary  to  constitute  the  offence  of  permitting 
drunkenness  under  section  13.  In  sections  14  and  16, 
where  knowledge  is  an  ingredient  of  the  offence,  the 
word  "knowingly"  is  expressly  insertAd.  Somerset 
V.  Hart,  32  W.  B.  594,  12  Q.  B.  D.  360,  has  been  dis- 
tinguished and  disapproved  in  Bmid  v.  Evans,  36 
W.  E.  767,  21  Q.  B.  D.  249.  Cundy  v.  Le  Coca,  32 
W.  E.  769,  13  a  B.  D.  207,  shows  that  on  a  sale  of 
liquor  to  any  drunken  person  knowledge  is  not 
necessary. 

He  also  cited  Reg.  v.  Bishop,  28  W.  E.  475,  5 
a  B.  D.  259. 

The  respondent  did  not  appear. 

Mathew,  J. — In  Somerset  v.  Hart  a  licensed  person, 
charged  under  section  17  with  **  suffering  gaming " 
to  be  carried  on  on  his  premises  was  held  not  to  be 
guilty  of  that  offence  in  the  absence  of  knowledge, 
conmvanoe,  or  carelessness  upon  his  part  The  word 
**  suffer"  is  not  distinguishable  m>m  "permit." 
Can  a  man  be  said  to  '*  permit "  a  thing  if  he 
does  not  know  of  it,  or  connive  at  it,  or  wil- 
fully shut  his  eyes  to  it?  The  magistrates  have 
found  that  the  respondent  did  not  "  permit."  I  see 
no  reason  to  differ  from  them.  I  see  no  ground 
for  saying  that  there  was  no  evidence  to  support  such 
a  findmg.  As  to  section  14,  which  enacts  that  if  a 
licensed  person  "  knowinglv  "  permits  his  preaaueB  to 
be  the  habitual  resort  of  reputed  prostitutes,  the 
word  "  knowingly  "  is  inserted  for  an  obvious  reason. 
He  must  be  shown  to  know  the  application  of  that 
term  to  the  persons  there  resorting,  otherwise  there 
would  be  no  offence  in  serving  the  women  with  beer 
or  pBrmitting  their  presence  on  the  premises. 

This  appeal  must  oe  dismissed. 

Collins,  J. — I  am  of  the  same  opinion.  The  terms 
of  the  earlier  part  of  the  section  show  that,  unless 
there  is  some  connivance  or  negligence  on  the  part  of 
the  licensed  person,  the  offence  has  not  been  com- 
mitted. Otherwise  it  would  follow  that  if,  during 
the  temporary  or  reasooable  absence  of  a  licensed 
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person,  a  quarrel  took  plaoe  on  his  premises,  he  would 
be  guilty  of  permitting  (quarrelsome  or  riotous  con- 
duct to  take  place  on  his  premises.  In  Somerset  ▼. 
Hart  Lord  Coleridge  says :  **  How  can  a  man  suffer  a 
thing  to  be  done  when  he  does  not  know  of  it?" 
The  appellant's  counsel  says  that  Somerset  y.  Hart 
has  been  questioned  in  Bond  ▼•  Evans,  I  do  not  think 
that  is  so.  Stephen,  J.,  says  :  *'  In  Somerset  ▼.  Hart 
the  facts  were  somewhat  peculiar.  That  case,  unlike 
the  others  which  have  been  referred  to,  was  a  case 
where  there  had  been  an  acquittal  by  the  justices ; 
and  moreover,  the  servant  who  knew  of  the  gaming 
was  only  a  potman,  and  was  not  in  charge  of  the 
premises,  and  there  had  been  no  delesation  of 
authority  to  him.  This  is  how  I  understand  Somerset 
y.  Hart,  and  so  understood  it  does  not  seem  to  me  to 
be  in  conflict  with  the  other  decisions." 

The  point  is — given  that  there  was  no  delegation  of 
authority — the  master  did  not  "suffer"  the  offence 
to  be  committed,  as  he  did  not  know  of  it.  I  think 
Bond  V.  Evans  is  an  authority  equally  with  Somerset 
V.  Hart  that  you  cannot  **  permit  *'  or  "  suffer  "  with- 
out knowledge. 

In  Cundy  v.  Le  Cocq  it  was  held  that  there  may  be  a 
selling  wiwout  knowledge,  but  there  you  have  the 
express  words  of  the  statute. 

It  is  necessary  that  in  the  case  of  a  prostitute,  the 
licensed  person  should  know  the  character  of  the  per^ 
son,  and  therefore  in  the  sections  relating  to  them  the 
word  '*  knowingly  "  is  introduced,  and  the  same  ob- 
servation applies  to  the  case  of  a  constable.  The  ap- 
peal must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Tanner  A  Co, 


(Hawkins  and  Lai^ance,  JJ.)  j       ^^-  ^®'  ^^'  ^^• 

Jambs  {AppeUant)  v.  Jonbs  {Reepondent).  (a.) 

Adutteraium—Saie  of  Food  and  Drugs  Act,  1875  (38  & 
39  Vict.  c.  63),  M.  2,  3— Food,  definition  of—Sale  of 
baking  powder  containing  an  ingredient  injurious  to 
heaUh. 

Baking  powder  is  not  an  article  of  food  or  an 
artide  usea  for  food  within  the  Sale  of  Food  cmd 
Drugs  Act,  1876,  and  tJie  seller  of  a  baking  powder  con^ 
taining  forty  per  cent,  of  alum  cannot  be  convicted  of  an 
offence  against  section  3,  oiihough  the  alum  remains  in 
the  artides  of  confectionery,  &c.,  into  which  the  baking 
powder  is  introduced,  in  a  form  (hydraie  of  alumina) 
which  is  injurious  to  health. 

This  was  a  case  stated  by  justices  of  Glamorganshire, 
sittinff  in  quarter  sessions  at  Swansea  to  hear  an 
appeal  b^  the  present  appdlant,  James  James,  against 
a  conviction  obtained  against  him  at  petty  sessions, 
before  four  justices  of  the  oounty  of  Glunomnshire, 
at  the  instance  of  the  respondent,  Evan  ^nes,  an 
inspector  under  the  Sale  of  Food  and  Drugs  Act,  1875. 
The  offence  alleged  was  in  respect  of  the  sale  by  the 
appellant  of  a  penny  packet  of  baking  powder 
composed  of  bicanxmate  of  soda  r20  per  cent.),  alum 
(40  per  cent.),  and  powdered  rice  ^40  per  cent.)  The 
appeal  to  quarter  sessions  was  dismissed,  subieot  to 
the  present  case,  which  raised  two  questions  for  the 
opimon  of  the  High  Court— (1)  whether  baking 
powder  is  an  articte  of  food,  or  an  artide  used  for 
food,  within  the  meaning  of  the  Sale  of  Food  and 
Drugs  Act,  1875  P  (2)  Whether,  if  baking  powder  is 

(a.)  Reported  by  J.  E.  Aldous,  Esq.,  Banister-at- 
Law, 


an  artide  of  food  or  used  for  food,  there  wis 

to  support  the  finding  that  the  ^ypellsnt  sold  tb 
same  to  the  respondent  mixed  with  a  certain  ingre^ 
ent,  to  wit,  alum,  injurious  to  health  ?  The  !•* 
^»pear  suffidently  from  the  written  judgment  i 
Hawldns,  J. 

Sir  B.  E,  Webster,  Q.C.,  Brynmor  Jones,  Q.C.,td 
Macmarran,  for  the  appdlant.— Both  questioni  mi^ 
be  answered  in  the  negative.  Baking  powder  ii  n 
article  used  in  the  preparation  or  mannfactme  d 
food,  but  it  is  not  an  artide  of  food  nor  an  sx^ 
used  for  food — i.e.,  as  food— within  the  defimtka. 
In  containing  alum  it  is  not  mixed  with  an  ingndint 
injurious  to  health;  ihB  alum  is  an  ossontiil  aid 
necessary  dement  of  this  baking^  powder,  irfnoh  k 
sold  pure  without  being  mixed  with  anythiDgatalL 

Finlay,  Q.C.,  and  Rhys  Williams,  for  the  nsgao^- 
ent. — Baking  powder  is  as  much  an  artzole  of  food 
as  pepper  and  mustard,  like  them  it  is  not  hafa^naOjr 
eaten  alone,  but  it  is  used  in  the  oompomidiBfc  i 
undoubted  articles  of  food,  and  some  of  it  (and  tlat 
the  injurious  portion)  survives  the  process  snd  ii 
actually  eaten  bv  man.  The  alteration  mabB  » 
difiTerence,  even  flour  itself  is  not  eatm  as  floor,  M 
must  first  be  altered  by  cookine ;  each  ingrediozt  of 
bread,  induding  the  fiour  and  tibe  salt  and  the  bikqg 
power,  is  an  artide  of  food.  Secondly,  there  was  hoi 
a  mixing  with  an  injurious  ingredient— vis.,  tlom-HO 
as  to  create  an  offence  under  section  3, 

Sir  B.  E.  Webster,  Q.O.,  replied. 

Cur.  aie.  wait 

Jan.  20.— The  judgment  of  the  Goubt  (Hivnss 
and  Lawranoe,  J  J.)  was  ddivered  by 

Hawkins,  J. — James  James,  the  appeUaot,  wn  « 
the  15th  of  February,  1893,  oon^detad  bj  Is* 
justices  for  the  county  of  Glamorgan  for  that  Imi  s 
the  10th  of  Deoember,  1892,  «  u^wfuDy  did  ibD  * 
the  respondent,  Evan  Jones,  an  inspector  ^!odet^ 
Sale  of  Food  and  Drugs  Act,  a  certain  artide  of  hsi 
to  wit,  bsking  powder,  whidi  was  mixed  with  a  o^ 
tain  ingredient,  to  wit,  alum,  injurious  to  keelii 
Against  this  conviction  James  appealed  to  ii 
g^eral  (|uarter  sessions  for  the  said  ooimtf ,  ^* 
the  conviction  was  confirmed  and  the  vppal^ 
missed  with  costs,  subject  to  the  opinioD  cijk 
Queen's  Bendi  Division  upon  a  speoud  esse,  vw 
was  argued  before  us  on  the  18th  of  Decenbgh* 
The  facts  found  on  the  hearing  of  the  &pp&sl  sre  iaf 
set  forth  in  the  case,  but  may  be  stated  AatQjf 
follows :— On  the  10th  of  December,  1892,  tiM  fffi- 
lant  sold  to  the  respondent  a  padtet  of  biDBS 
powder,  described  on  the  outdde  of  the  wim^*  ^ 
copy  of  which  is  annexed,  as  '*  Excelsior  wb| 
Powder,  for  making  light  and  whdesoaie  psi^* 
puddings,  &c.,  without  yeast"  On  the  wnppff,^ 
also  printed  directions  how  and  in  what  pro^ittiai 
to  mix  the  powder  in  a  dry  state  with  floor,  m^ 
to  convert  the  mixture  so  made  into  doof^  ^ 
object  of  mixing  the  baking  powder  with  titf^f 
is  to  generate  and  diffuse  throuffli  the  doo^s^ 
dent  quantity  of  carbonic  aoia  gas  to  onae  &^ 
expand  or  rise,  and  so  render  the  bread,  oifas^  ^ 
pastry  when  baked,  light  and  digestible.  Qe^ 
oddor  Baking  Powder  is  composed  of  20  P^^^ 
of  bicarbonate  of  soda,  40  per  cent,  of  almB,  od* 
per  cent,  of  ground  rioe.  Oacbonio  add  p»  >*  ^ 
tained  in  the  bicarbonate  of  soda.  To  nbento  a* 
ffas  properly  a  chemical  combination  of  an  ^^ 
me  bicarbonate  of  soda  is  necessary.  To  dtoW{ 
combination,  alum  is  used.  The  ground  rMein*|* 
merdy  for  tlie  purpose  of  preserving  the  oj***** 
from  injury  by  damp,  and  preventing  diesiirM  ooa- 
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Imtion  before  actual  use  in  dough.  The  ground 
nee  does  not  pass  off  with  the  carbonic  acid  gas,  but 
rematDS  in  the  bread,  together  with  the  alum,  which, 
bf  the  mutual  action  between  it  and  the  bicarbonate 
of  soda,  assumes  the  form  of  hydrate  of  alumina,  in 
which  form  it  is  eaten  with  the  bread,  and  is  injurious 
to  health. 

The  Sale  of  Food  and  Drugs  Act,  1875,  in  its 
preamble  recites  that  it  is  desirable  that  tiie  law 
regarding  the  sale  of  food  and  drues  in  a  pure  and 
genoine  condition  should  be  amended.  The  interpre- 
tstion  clause  (section  2)  enacts  that  the  term  food 
diall  include  **  every  article  used  for  food  or  drink  by 
num  other  than  drugs  or  water."  Section  3  enacts 
that  no  person  shall  mix,  or  order  or  permit  any 
ofther  person  to  mix,  any  article  of  food  with  any 
ingredient  or  material  so  as  to  render  the  article 
injurious  to  health,  with  intent  that  the  same  may  be 
lold  in  that  state,  and  no  person  shall  sell  any  such 
artide  so  mixed,  under  a  penalty  not  exceeding  £50 
kit  die  first  offence.  We  are  asked  by  the  case  to 
say,  first,  whether  baking  powder  is  an  article  of 
food  within  the  meaning  of  the  statute  P  secondly, 
vhether,  assuming  it  to  be  so,  there  is  evidence  to  sup- 
port the  finding  that  the  appellant  sold  the  same  mixed 
with  an  ingredient,  to  wit,  alum,  injurious  to  health  P 
It  will  be  observed  that  section  3  creates  two  distinct 
and  separate  offences— one,  the  mixing,  or  causing  to 
be  mixed,  any  article  of  food  with  any  ingredient 
rendering  such  article  injurious  to  health,  with  intent 
that,  so  mixed,  the  same  may  be  sold ;  the  other,  the 
aotoal  selling  of  an  article  of  food  so  injuriously 
mixed. 

The  latter  is  the  offence  charged  against  the  appel- 
lant These  are  the  only  offences  pointed  at  in  section  3. 
The  mere  sale  of  an  article  not  itself  an  article  of 
food,  but  which  mixed  with  an  article  of  food  would 
render  it  injurious  to  health  is  not  an  offence  under 
wction  3.  To  sell  alum,  the  injurious  drug  in  this  case, 
which  is  clearly  not  an  article  of  food,  even  though  it 
he  sold  with  the  knowledge  of  the  vendor  that  it  is  the 
buyer's  intention  to  mix  it  with  the  ingredients  of 
winch  an  artiole  of  food — e.g.,  bread — ^is  to  be  com- 
posed, is  no  offence  under  section  3,  and  it  makes  no 
d^SBrence  in  a  legal  point  of  view  that  when  sold  it  is 
mixed  with  other  ingredients  not  in  themselves  hurt- 
ful, some  or  one  of  which  in  an  unmixed  state  might 
be  nsed  as  articles  or  an  article  of  food,  if  the  injurious 
and  the  harmless  ingredients  are  so  inseparably  mixed 
and  in  such  quantities  as  that  the  mixture  as  a 
whole  forms  an  injurious  compound  which  nobody 
woold  dream  of  using  as  food.  For  instance,  take 
this  Excelsior  Baking  Powder.  Of  course  it  could 
be  troly  said  that  pure  ground  rice  is  an  article  of 
food  for  man,  but  it  would  cease  to  be  so  if  it  were 
mixed  with  an  equal  quantity  of  alum  and  twenty  per 
cent  of  bicarbonate  of  soda,  and  sold  in  little  penny 
packets  of  an  ounce  each.  Who  would  venture  to  de- 
•cribe  such  a  mixture  as  food  for  man  Y  With  equal 
tmth  mifi^ht  powder  composed  of  poison  mixed  withnour 
becailea  food  for  man  because  pure  flour  is  so  used. 
Possibly  it  may  be  said  that  the  injurious  ingredients 
when  mixed  with  the  other  materials  of  which  an 
aitide  of  food  is  composed  become  a  part  and  parcel 
of  snoh  article,  but  that  is  no  argument  against  the 
▼endor  of  such  injurious  ingredients,  unless  such 
ingredient  can  be  treated  as  an  article  of  food  at  the 
time  of  the  sale.  That  is  the  moment  when  the  test 
of  its  character  is  to  be  applied,  and  if  it  be  not  then 
an  article  of  food,  no  offence  is  committed  by  the 
vendor  of  it,  though  the  purchaser  or  any  other 
penon  who  afterwards  mixes  it  with  an  article  of 
food  intended  for  sale  would  be  guilty  of  an  offence 
for  such  mixing,  if  that  were  done  with  intent  to  sell. 

We  are  clearly  of  opinion  that  the  baking  powder  in 


question  is  not  an  article  of  food,  and  neither  the  sale  of 
it  nor  the  admixture  of  it  with  an  article  of  food  is  an 
offence  unless  such  article  is  intended  for  sale.  For 
his  own  use  anybody  may  use  it  if  he  thinks  fit,  and  it 
would  certainly  seem  strong  if,  for  selling  such  a  mix- 
ture to  a  person  who  had  a  right  to  mix  it  with  the 
ingredients  forming  his  own  bread  or  pastry,  the 
vendor  could  be  convicted  of  a  criminal  offence.  We 
do  not,  however,  in  anything  we  have  said  intend  to 
convey  it  as  our  opinion  that  nothing  can  be  deemed 
to  be  an  article  of  food  unless  it  be  made  up  into  an 
eatable  or  drinkable  form  and  fit  for  immolate  use, 
for  we  have  no  doubt  that  the  substantial  and  requi- 
site materials  for  making  and  which  are  to  form  part 
of  the  unadulterated  article  when  made — e.^.,  flour, 
butter,  salt,  mustard,  pepper,  &c. — ^are  articles  of  food, 
for  though  nobody  would  ordinarily  dream  of  eating 
these  thmgs  alone,  yet  they  are  articles  intended  to 
form  substantial  components  of  articles  of  food,  or  to 
be  eaten  as  adjuncts  thereto.  Such,  however,  is  not 
the  character  of  baking  powder.  We  think  the  court 
of  quarter  sessions  was  wroug  in  treating  the  baking 
powder  in  question  as  an  article  of  food,  or  used  for 
food.  It  is  unnecessary  to  answer  the  second  ques- 
tion. The  order  of  quarter  sessions  and  the  original 
conviction  must  be  quashed. 

Appeal  allowed. 

Solicitors  for  the  appellant.  Flux,  LeadhiUer,  &  Co., 
for  Tillett,  Norwich. 

Solicitors  for  the  respondent,  Iliffe,  Henley,  &  Sweet, 
for  W,  E.  }2.  AUen,  Cardiff. 


OTourt  Of  aippeaU 

From  Q.  B.  Div.    j 
(Lindley,  Eay,  and  f  April  11. 

A.  L.Smitii,L.JJ.)) 

In  re  LuMLEY.  (o.) 

Practice— Coets— Sequestration— R.  S.  C,  1883,  orei.  43, 
r.  7. 

Under  ord,  43,  r.  7,  an  order  giving  leave  to  issue  a 
torit  of  sequestration  forthwith  to  enforce  the  payment  of 
costs  can  he  made  without  the  necessity  of  first  obtaining 
afour-day  order  limiting  the  time  within  which  the  costs 
must  he  paid. 

This  was  an  appeal  by  Mrs.  Cathcart  from  an  order 
of  North,  J.,  refusing  to  rescind  an  order  made  in 
chambers  on  the  loth  of  January,  whereby  it  was 
ordered  that  Mrs.  Cathcart  should,  within  four  days 
after  service  of  the  order,  pay  to  H.  Hood  Barrs 
(who  was  assignee  of  Messrs.  Lumley)  the  several 
sums  of  £32  IDs.  4d.,  £32  Ids.  4d.,  and  £49  15s.  6d., 
in  respect  of  taxed  costs,  and  that  in  default  of  such 
payment  the  said  H.  Hood  Barrs  should  be  at  liberty 
to  issue  a  writ  of  sequestration  against  the  separate 
estate  of  Mrs.  Cathcart  not  subject  to  any  restriction 
against  anticipation,  unless  by  reason  of  the  Married 
Women's  Property  Act,  1882,  s.  19,  the  property 
should  be  liable  to  sequestration  notwithstanding 
such  restriction;  and  that  the  costs  of  the  appli- 
cation should  be  taxed  and  paid  by  Mrs.  Cathcart 
within  four  days  after  service  of  the  taxing  master's 
certificate,  and  that  iu  default  of  such  payment  the 
said  H.  Hood  Barrs  should  be  at  liberty  to  issue  a 
writ  of  sequestration  against  the  aforesaid  property  of 
Mrs.  Cathcart. 


(rt.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 
Law. 
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The  appellant  in  person. 

Swinfm  Eady,  Q.C.,  and  H.  Terrell,  for  the 
respondent. — ^This  order  is  in  the  same  form  as  that 
in  Snow  v.  Bolton,  29  W.  R.  583,  17  Ch.  D.  433.  The 
writ  can  issue  without  any  four-day  order  at  all : 
Willcock  V.  Terrelly  3  Ex.  D.  323,  27  W.  R.  Dig.  168. 

They  also  referred  to  Hurlbert  &  Crowe  v.  Cathcart, 
[1894]  1  Q.  B.  244. 

LiNDLEY,  L.J. — [After  reading  the  order  above  set 
out,  continued: — ]  Now,  on  the  question  of  the 
form  of  this  order  apart  from  the  merits,  we  are  of 
opinion  that  the  form  is  obviously  wrong.  It  is  not 
competent  to  any  ludge  to  make  an  order  for 
sequestration  or  attachment  dependent  upon  a  future 
imcertain  event.  He  cannot  make  such  an  order 
before  the  order  for  payment  has  been  disobeyed. 
He  should  make  such  an  order  in  the  exercise  of  his 
discretion  on  the  facts  brought  before  him  at  the  time, 
and  to  make  it  conditionally  in  this  manner  is  not  in 
accordance  with  the  law.  If  that  were  all  that  has 
to  be  considered  we  should  set  this  order  aside,  but 
that  is  not  all.  We  have  made  inquiries,  and  have 
ascertained  how  the  matter  came  about.  Certain 
orders  were  made  that  Mrs.  Cathccurt  should  pay  Mr. 
Hood  Barrs  certain  costs.  These  costs  were  not  paid. 
An  application  was  then  made  to  North,  J.,  for  leave 
to  issue  a  writ  of  sequestration,  and  he  intended  to 
give  leave  to  issue  the  writ  then  and  there,  but  as  a 
matter  of  concession,  to  give  Mrs.  Cathcart  four  days' 
grace.  Now  the  proper  way  to  have  ejected  that 
would  have  been  to  duect  that  the  order  should  not 
be  drawn  up  or  should  lie  in  the  office  for  four  days, 
but  by  an  inadvertence  this  four-day  order  was 
engrafted  on  the  order  giving  leave  to  issue  the 
wnt. 

Now,  the  further  question  arises,  had  North,  J., 
jurisdiotion  to  give  leave  to  issue  the  writ  forthwith 
without  previously  making  any  four-day  order  at  all 
limiting  the  time  in  which  these  costs  must  be  paid. 
Ord.  42,  r.  6,  which  provides  that  **  a  iudgment  for 
the  recovery  of  any  property  other  tnan  land  or 
money  may  be  enforced  by  a  writ  for  the  delivery  of 
the  property  by  a  writ  of  attachment  and  by  writ  of 
sequestration/'  prohibits  the  issue  of  a  writ  of  seques- 
tration for  the  payment  of  money.  Then  ord.  43,  r. 
6,  provides  that  *'  where  any  person  is  by  any  judg- 
ment or  order  directed  to  pay  money  into  court,  or 
do  any  other  act  in  a  limited  time,  and  after  due 
service  .  .  .  neglects  to  obey  the  same,  .  .  . 
the  person  prosecuting  such  judgment  or  order  shall, 
at  the  expiration  of  the  time  limited,  ...  be 
entitled,  without  obtaining  any  order  for  that  pur- 
pose, to  issue  a  writ  of  sequestration.  .  .  .  8uuh 
writ  shall  have  the  same  effect  as  a  writ  of  seques- 
tration in  chancery  had  before  the  commencement  of 
the  principal  Act.     .     .     ." 

That  order  only  applies  to  cases  where  money  is 
directed  to  be  paid  m  in  a  limited  time ;  it  does  not 
apply  to  the  payment  of  costs.  Under  the  old 
chancery  procedure  where  an  order  for  payment  of 
costs  was  made  without  limiting  a  time  for  payment, 
a  four-day  order  coidd  be  obtained ;  but  the  more 
usual  practice  was  to  issue  a  subpoena  for  the  payment 
of  costs,  not  fixing  any  time  for  payment,  and  on  proof 
of  service  of  the  subpoena  and  proof  of  non-payment 
the  writ  would  issue.  That  was  all  altered  by  ord.  43, 
r.  7,  which  provides  that  "  no  subpoena  for  the  pay- 
ment of  costs,  and,  imless  by  leave  of  the  court  or  a 
judge,  no  sequestration  to  enforce  such  payment  shall 
be  issued,"  and  the  effect  of  that  is  to  substitute  the 
leave  of  a  judge  for  the  old  subpoena,  and  to  enable 
a  writ  of  sequestration  to  be  issued  at  once  on  a 
special  application.  Now,  putting  those  rules 
together  and  considering  what  was  the  old  practice. 


it  seems  to  us  that  the  practice  since  1883  is  liglit, 
and  that  an  order  for  the  issue  of  a  writ  of  seqno- 
tration  can  now  be  obtained  by  application  to  t  jadft 
without  the  necessity  of  first  obtaining  a  foQr-4; 
order  limiting  the  time  in  which  payment  most  k 
made.  We  shall  not,  therefore,  discharge  this  ords. 
but  it  must  be  varied  by  striking  out  the  four-ds; 
order,  when  it  will  be  simply  an  order  giving  k&fi 
to  issue  a  writ  of  sequestration.  We  make  no  oids 
as  to  costs,  as  the  order  is  wrong  in  form,  al^UTogk 
right  in  substance. 

LoPBS,  L.  J. — The  order  we  have  to  deal  with  is 
with  reference  to  costs,  and  in  my  opinion  we  bi? 
only  to  deal  with  ord.  43,  r.  7,  wHch  aboliBha  th 
whole  former  practice.  Under  the  old  practueK 
time  used  to  be  limited  for  the  payment  of  oosti,  ad 
I  think  that  under  the  new  practice  no  limit  of  tiae 
need  now  be  fixed.  Now  the  leave  of  the  jodp  a 
substituted  for  the  old  subpoena.  On  the  form  of  tbe 
order  North,  J.,  was  wrong ;  he  made  an  antiopa^ 
order  which  he  had  no  power  to  make,  but  inqoiiy 
shows  that  he  intended  to  make  an  order  iox  leave  is 
issue  the  writ  immediately,  but  to  give  foor  daji' 
grace,  and  I  agree  that  he  had  power  to  give  Ian 
to  issue  the  writ  without  first  limiting  a  time  fa 
payment.  The  order,  though  wrong  in  form,  is  righ 
m  substance. 

Kay,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor,  Hood  Barrs* 


saStv^  * 


From  Q.  B.  Div.        \ 
(Lord  Esher,  M.R.,  and  [ 
Lopes  and  Davey,  L.JJ.)  i 
Worcester   City   and   County    Baxkdto  Co.  « 

FiRBANK,  Paulino,  &  Co.  (a.) 
Practice — Writ — Action  against  foreign  firm — "CVff- 
ing  ow  business  within  the  jurisdiction  *' — Serw^-' 
B.  S,  C,  1883,  ord.  48a,  rr.  1,  3,  8. 

Ord.  48a,  r.  1 ,  provides  thai  any  two  or  more  pernaA 
claiming  or  being  liable  as  co-partners,  and  carrfi»§^ 
business  within  the  jurisdiction,  may  sue  or  be  ts^t^ 
the  name  of  their  firm. 

Held,  that  a  writ  might  be  issued  under  the  oW  ^ 
without  leave  against  a  foreign  firm,  the  partner*  &fvvx» 
were  resident  out  of  the  jurisdiction,  if  they  carrna  <* 
business  within  the  jurisdiction. 

Appeal  from  an  order  of  the  Queen*s  Beneb  Dni- 
sion. 

The  action  was  to  recover  the  amount  of  »  p^ 
missory  note  made  by  the  defendants  in  South  Aw 
and  payable  at  their  London  office.  The  writ  »• 
issued  without  leave  against  the  defendants  is  t^ 
name  of  their  firm  under  ord.  48a,  r.  1.  T^fe* 
was  a  Natal  firm,  the  defendants  carrying  on  Iw** 
both  in  Natal  and  in  England,  and  no  leave  to  si^ 
the  writ  out  of  tlie  jurisdiction  had  been  okfajo*^ 
There  were  two  partners  in  the  firm,  on©  d  *^ 
George  Pauling,  resided  in  Natal,*  and  the  |^stf» 
obtained  an  order  for  substituted  service  of  ^  ** 
upon  Pauling  by  serving  it  upon  his  brother  in  Bit 
land.  Pauling  thereupon  applied  to  have  ^  *^ 
and  the  order  for  substituted  service  andtbesff"* 


*  It  did  not  appear  from  t^e  affidavits  vfan  1^ 
other  partner  resided. 

(a.)  Eeported  by  W.  F.  Barry,  Esq.,  Bairiitar^ 
Law. 
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set  adde.  Brace,  J.,  to  whom  the  summons  was 
referred,  granted  the  application. 

The  Divisional  Court  (Mathew  and  Collins,  JJ.) 
lerersed  the  order,  and  allowed  the  writ  and  service 
to  stand.    Pauling  appealed. 

Ord.  48a,  r.  1,  provides  that  "any  two  or  more 
persons,  claiming  or  being  liable  as  co-partners,  and 
canyiiig  on  business  within  the  jurifldiotion,  may  sue 
or  be  sued  in  the  name  of  the  respective  firms,  if  any, 
of  which  such  persons  were  co-pculaiers  at  the  time  of 
the  aocming  of  the  cause  of  action." 

A.  LyUdton,  for  the  defendant  Pauling. — ^The  writ 
is  invalid,  having  been  issued  without  jurifldiotion. 
nie  pLuntifiii  ought  to  have  followed  the  procedure 
provided  by  order  11.  Order  48a  only  applies  to  cases 
vhere  all  the  members  of  the  firm  are  within  the 
jnzifldiction :  Rtissell  v.  Cambefort,  37  W.  B.  701,  23 
Q.  B.  B.  526.  The  reasoning  of  that  case  applies  not 
only  to  foreigners  but  also  to  colonial  subjects  under 
the  allegiance  of  the  Queen.  [He  cited  Eeinemann  db 
Cb.  V.  Hale  &  Co.,  39  W.  B.  485,  [1891]  2  a  B.  83; 
Grant  v.  Anderson  &  Co.,  [1892J  1  a  B.  108,  40 
W.  E,  Dig.  191 ;  Qreat  Australian  Gold  Mining  Co.  v. 
Martin,  25  W.  E.  246,  5  Ch.  D.  1;  St.  Gohain, 
Chauny/  and  Cirey  Co.  v.  Hoyermann*»  Agency,  41 
W.  B.  563,  [1893]  2  Q.  B.  96.]  Secondly,  the  order 
for  sabstitnted  service  is  bad.  This  wnt  could  not 
have  been  served  abroad,  it  being  a  writ  for  service 
within  the  jurisdiction,  and,  therefore,  it  could  not 
have  been  served  on  Pauling,  who  was  abroad  at  the 
tone  when  it  was  issued.  Therefore,  as  personal 
servioe  was  impossible,  an  order  for  substituted  service 
oodd  not  be  made :  Fry  v.  Moore,  37  W.  B.  565,  23 
a  B.  D.  395. 

«/«(A  Q*C.,  and  Toller,  ior  the  plaintifGs.— A  writ 
may  be  issued  against  a  firm  carrying  on  business  in 
this  country.  That  right  cannot  be  affected  by  the 
fact  that  one  of  the  partners  is  living  abroad.  The 
words  "and  carrying  on  business  within  the  juris- 
diction "  were  added  to  the  rule  in  order  to  get  rid  of 
the  effect  produced  by  the  decision  in  Indigo  Go.  v. 
OgUvy,  39  W.  B.  646,  [1891]  2  Ch.  31.  [They  also 
contended  that  the  order  for  substituted  service  was 
right] 

Lord  Ebhkb,  M.B. — ^The  first  question  is  whether 
the  writ  in  this  case  has  been  properly  issued.  It  is  a 
writ  for  service  within  the  junsdiction.  The  founda- 
tion of  the  previous  cases  which  have  been  cited  to  us 
depends  upon  this :  that  though  the  writ  may  be  issued 
againat  p^lners  in  the  name  of  their  firm,  the  effect  is 
the  same  as  if  it  was  issued  against  each  and  every  one 
of  the  partners  in  their  individual  names.  When  a 
plaintiff  could  not  have  served  a  writ  on  each  and  every 
partner  as  individuals  without  leave,  he  could  not 
iasne  it  against  the  partners  in  the  firm  name.  In 
the  present  case  the  defendants  are  a  Natal  firm. 
But  the  law  under  these  rules  is  the  same  in 
regard  to  a  colonial  firm  as  it  is  in  regard  to  a 
foreign  firm.  It  is  not  a  question  of  allegiance  to 
the  Queen,  but  whether  the  firm  is  subject  to  the 
jurisdiction  of  the  English  courts.  If  the  firm  is  not 
■0  subject  it  is  a  foreign  firm.  The  writ,  therefore, 
is  issued  against  a  foreign  firm.  It  had  been  decided 
upon  the  rules  that  were  in  force  before  order  48a, 
that  a  writ  coidd  not  be  issued  without  leave 
sgainst  a  foreign  firm  where  one  or  more  of  the 
partners  were  resident  abroad.  That  decision  was 
considered  to  be  a  hardship,  and  so  ord.  48a,  r.  1, 
was  framed,  which  provides  that  any  two  or  more 
persons  claiming  or  oeing  liable  as  co-partners,  and 
carrying  on  business  within  the  jurisdiction,  may  sue 
or  be  sued  in  the  name  of  their  firm.  In  construing 
one  rule  the  other  rules  must  be  considered,   and 


therefore,  having  rog^ard  to  rules  3  and  8  of  order  48a, 
it  seems  to  me  that  upon  the  true  construction  of 
rule  1  it  is  now  immateirial  whether  the  writ  is  issued 
against  an  English  or  a  foreign  firm,  the  only  question 
to  be  considered  in  order  to  see  whether  the  writ  can 
be  issued  without  leave  is  whether  the  firm  carries  on 
business  within  the  jurisdiction.  If  it  does,  though 
it  may  also  carry  on  business  abroad,  the  writ  may  be 
issued  against  the  firm  in  the  firm  name  under  ord. 
48a,  r.  1,  without  leave.  That  being  so,  this  writ 
was  properly  issued,  and  the  first  point  fails. 

The  question  remains.  Was  the  writ  properly  served  P 
The  writ  may  be  served  upon  any  one  or  more  of  the 
partners  found  in  England,  and  such  service  is  good 
service  on  the  firm.  There  is  another  mode  of  serv- 
ing the  firm — namely,  by  serving  the  writ  at  the 
principal  place  within  the  jurisdiction  of  the  business 
of  the  partnership  upon  any  person  having  the  control 
or  management  of  the  partnership  business  there. 
This  writ  was  not  served  in  either  of  those  ways. 
There  was  an  order  for  substituted  service.  The  order 
was  for  service  upon  the  brother  in  England  of  Paul- 
ing, a  partner  who  was  resident  in  Natal.  But  this 
writ  could  not  have  been  served  upon  Pauling  in 
Natal  so  as  to  make  it  good  service  on  the  firm.  The 
plaintiffs  ask  for  substituted  service  in  a  case  where 
personal  service  could  not  have  been  made.  But  there 
cannot  be  substituted  service  of  a  writ  where  per- 
sonal service  is  not  possible.  There  can  only  be  sub- 
stituted service  where  difficulties  stand  in  the  way  of 
personal  service.  The  service,  therefore,  must  be  set 
aside.  The  consequence  is  that  the  issue  of  the  writ 
is  regular,  but  that  the  service  is  irregular.  The 
writ  being  properly  issued  under  ord.  48a,  r.  1,  any 
judgment  that  may  be  obtained  upon  it,  after  it  has 
been  properly  served,  must  follow  the  writ,  and  under 
rule  8,  except  as  against  partnership  property,  the 
judgment  will  not  affect  a  partner  who  was  out  of  the 
jurisdiction  when  the  writ  was  issued,  and  who  has 
not  appeared  to  the  writ,  unless  he  has  been  made  a 
party  to  the  action  under  order  11,  or  has  since  been 
served  within  the  jurisdiction. 

LOFES,  L.J. — I  am  of  the  same  opinion.  The 
facts  clearly  show  that  the  defendants  are  a  firm 
resident  in  Natal,  outside  the  jurisdiction  of  this 
court.  One  of  the  partners  is  resident  in  Natal.  In 
such  a  case  as  this,  before  ord.  48a,  r.  1,  there 
was  no  jurisdiction  to  issue  the  writ  against  the 
firm  without  leave.  Before  the  present  rules,  there- 
fore, this  writ  would  have  been  irregular.  That  is 
clear  from  many  decisions,  one  being  Heinemann  d: 
Co.  V.  Hale  &  Co,  Great  inconvenience  was  experi- 
enced from  that  state  of  things.  Foreign  firms 
frequently  carry  on  a  large  business  and  have 
large  property  within  the  jurisdiction.  To  meet 
that  difficulty  ord.  48a,  r.  1,  was  framed.  Bules 
1,  3,  and  8  are  the  important  rules  in  that  order. 
Rule  1  authorizes  the  issue  of  the  writ,  rule  3  pro- 
vides how  it  is  to  be  served,  and  rule  8  specifies 
what  property  execution  may  be  issued  against.  In 
my  opinion  rule  1  authorizes  the  issue  of  the  writ  in 
such  a  case  as  this  without  leave,  where  the  partners 
carry  on  business  within  the  jurisdiction,  and  there- 
fore this  writ  was  properly  issued.  Then,  as  regards 
the  service  of  the  writ.  Rule  3  deals  with  that. 
The  writ  may  be  served  either  upon  a  partner  within 
the  jurisdiction,  or  upon  the  person  having  the  con- 
trol or  management  of  the  business  at  the  principal 
place  of  business  within  the  jurisdiction.  Neither  of 
those  two  modes  was  adopted  here.  Substituted  ser- 
vice on  Paulina's  brother  was  allowed.  But  there 
cannot  be  substituted  service  of  a  writ  where  personal 
service  is  impossible.  This  writ  could  not  have  been 
served  personally  on  Pauling,  as  Pauling  was  resident 
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abroad.     Therefore,  the  order  for  substitated  service 
must  be  set  aside. 

Davey,  L.J. — I  am  of  the  same  opinion.  I  should 
not  add  anjrthing  but  that  we  seem  to  be  differing 
from  the  opinion  expressed  by  the  Divisional  Court  in 
Grant  v.  Anderson  &  Co.  Prior  to  order  48a  this 
writ  would  have  been  irregular.  The  reason  is 
succinctlY  stated  bv  Fry,  L.J.,  m  Heinemann  &  Co.  v. 
HcUe  &  60.  t  that  the  service  on  a  firm  is  a  short  mode 
of  serving  the  individual  members  of  the  firm ;  and  it 
is  clear  from  that  case  and  from  Indigo  Co.  v.  Ogilvy 
that  such  a  writ  as  this  oould  not  have  been  issued 
against  partners  in  the  name  of  their  firm  where  one 
of  the  partners  was  resident  out  of  the  jurisdiction. 
But  order  48a  altered  the  law  as  to  suing  firms.  The 
test  now  is  whether  the  firm  carries  on  business  within 
the  jurisdiction,  not  whether  it  is  an  English  or  a 
foreign  firm.  If  it  carries  on  business  within  the 
jurisdiction  it  comes  within  ord.  48a,  r.  1.  Eule  3 
provides  in  substance  that  when  the  firm  is  properly 
sued  under  rule  1  the  firm  may  be  served  by  serving 
either  a  partner  or  the  manager  at  the  principal  place 
of  business  within  the  jurisdiction,  wnether  any  of 
the  members  are  out  of  the  jurisdiction  or  not.  That 
no  doubt  extends  the  operation  of  service  of  a  writ 
out  of  the  jurisdiction  in  a  manner  not  contemplated 
by  order  11.  But  rule  8  prevents  any  injustice  being 
caused  by  enacting  that  execution  shall  only  issue 
against  property  of  the  partnership  within  the  juris- 
diction, and  that  the  judgment  sh^  not  render 
liable  any  partner  who  was  out  of  the  jurisdiction 
when  the  writ  was  issued  and  who  has  not  appeared 
to  the  writ,  unless  he  has  been  made  a  party  to  the 
action  under  order  11,  or  has  been  served  within  the 
jurisdiction  after  the  writ  was  issued.  That  suffi- 
ciently protects  a  foreigner  who  carries  on  business 
here  under  the  protection  of  our  law.  Therefore,  this 
writ  was  properly  issued. 

But  then  one  of  the  members  of  the  firm  was  resident 
out  of  the  jurisdiction  at  the  time  when  the  writ  was 
issued.  He  could  not  therefore  have  been  served  with 
a  writ  except  under  order  11.  An  order  for  substituted 
service  was  obtained.  But  the  partner  who  was 
abroad  coidd  not  have  been  person^y  served  with 
this  writ.  Now  it  is  an  accepted  rule  that  an  order 
for  substituted  service  cannot  be  made  where  personal 
service  was  impossible  at  the  time  when  the  writ  was 
issued :  Fry  v.  Moore,  and  Wilding  v.  Bean,  39  W.  R. 
40,  [1891]  1  a  B.  100.  Here  no  leave  had  been  ob- 
tained. The  writ  therefore  could  not  have  been 
personally  served  upon  the  partner  abroad,  and  accord- 
ingly the  order  for  substituted  service  was  irregular, 
and  the  service  must  be  set  aside.  Nothing  that  I 
have  said  will  prevent  the  plaintiffs  serving  the  writ 
upon  the  partner  if  he  comes  within  the  jurisdiction. 

Order  varied. 

Solicitors  for  the  plaintiffs.  Field,  Roscoe,  &  Co. 

Solicitors  for  the  defendant.  Slaughter  &  May. 


Feb.  1,  2. 


From  Chan.  Div. 
(Lindley,  Eay,  and 
A.  L.  Smith,  L.JJ.) 

In  re  Lands  Allotment  Co.  (a.) 

Com  )any — Directors — Misfeasance — Breach  of  trust — 
Statutes  of  limitation-- Trustee  Act,  1888  (51  <fe  52 
Vict.  c.  59),  ss.  1  (3),  ^--Companies  {Winding-up) 
Act,  1890,  s.  10. 

Directors  of  a  company  are  trustees,  within  the  mean- 

(u.)  Eeported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


ing  of  section  1,  suh'Sedion  (3),  of  the  Trustee  Ad,\M, 
of  assets  of  the  company  which  have  come  under  that 
control,  and  are  liahle  as  for  a  breach  of  trust,  for  dtai- 
ing  with  those  assets  in  a  way  not  authcriied  h^  !lf 
memorandum  and  articles  of  association  of  the  conpa^ 
— e.g.,  investing  them  in  the  shares  of  another  eompoij. 
But,  in  respect  of  such  breach  of  trust,  diredm  a* 
entitled,  unaer  sectiofi  8  of  the  Trustee  Act,  1888  [prr 
vided  the  breach  of  trust  be  not  fraudulent,  or  tkt  trwt 
property  or  its  proceeds  be  not  retained  by  the  dindm 
themselves  or  previously  converted  to  their  own  tiw),  to  tW 
benefit  of  the  Statute  of  Limitations. 

A  director  who  is  not  a  party  to  the  misavplimim  uj 
the  funds  of  the  company  cannot  be  made  liable  <w  /i 
concurrence  therein  merely  because  he  did  not,  nfler  ik 
transaction  was  completed,  take  legal  proceedingi  or 
endeavour  to  induce  the  company  to  take  legal  pnxxtdik^. 
to  upset  the  transaction. 

Quaere,  whether  directors  would  not  have  power  to  (oi* 
fully-paid  shares  in  another  company  in  saiisfadm  <^ 
a  debt  due  to  their  company  which  they  could  not  dker- 
wise  get  paid. 

Appeal  by  the  official  receiver  from  the  judgmeDtaf 
Wright,  J.,  sitting  for  Vaughan  Williams,.  J.,  u  1 
judge  of  the  Chancery  Division. 

Tbe  Lands  Allotment  Co.  was  registered  trndcr 
the  Companies  Acts  on  the  25th  of  Nofembo, 
1867.  The  objects  of  the  company  as  specified  miti 
memorandum  of  association  were  to  acquire,  kid, 
sell,  lease,  and  deal  with  lands  of  any  tennie;  ts 
construct  buildings  on  lands  so  acquired;  to  nm 
money  by  way  of  mortgage  or  charge  on  any  Imdi 
acquired  by  the  company  or  by  way  of  debentoni  « 
other  securities  of  me  company;  to  lend  moiieT^ 
way  of  mortgage  or  charge  on  any  land  sold,  demkei 
or  granted  Dy  the  company.  The  memofiDdBi 
oonteined  no  express  power  to  invest  in  shmi  d 
other  oompanies.  By  the  articles  of  assodatioatii 
directors  of  the  company  were  empowered  [iiAer  tCw 
**  to  employ  and  invest  the  capital  paid  up  and  otfaff 
moneys  received  by  the  company  in  or  upon  i^ 
securities  whether  real,  personal,  or  mixed,  other  t^ 
in  their  own  shares,  as  they  from  time  to  tim 
approve  "  (Article  99) ;  •*  And  to  compound  any  diU 
due  to  the  company  and  any  claims  and  dsauak^i 
the  company  *'  (Article  97). 

In  1884  another  company  called  the  Boikbl 
Securities  Co.  was  formed  to  take  over  the  baaae* 
and  liabilities  of  one  Hobbs,  a  builder ;  Hobhi  te 
owed  the  Lands  Allotment  Co.  a  sum  of  £3J,#* 
the  Building  Securities  Co.,  not  having  this  ww  a 
cash,  offered  the  Lands  Allotment  Co.  fuUyptiii'? 
shares  in  the  Building  Securities  Co.  to  the  amoos:  d 
£35,000,  in  satisfaction  of  Hobbs'  debt,  and  this  oAr 
was  accepted  by  the  directors  of  the  Lands  ABotDfli 
Co.  This  transaction  was  referred  to  in  the  ba]s8ee- 
sheet  of  that  company  (issued  in  March,  18S5).  • 
follows :  *  *  Assets  by  Building  Securities  Co.,  JK5,W 
At  a  general  meeting  of  the  Lands  AJki9S& 
Co.,  held  in  April,  1885,  at  which  certain  direeton  d 
that  companv  (including  some  of  the  respandaaii  & 
these  appeals)  wore  present,  Mr.  Jabes  Bilte' 
then  a  director  of  that  company,  in  answer  ^ 
a  question  put  by  a  shareholder  as  to  thii  ffJT 
in  the  bafance- sheet,  stated  that  it  v«  ^ 
amount  paid  by  the  Building  Secoritiee  Co.  = 
respect  of  an  estate  (or  an  asset)  purchased  t^ 
the  Lands  AUotment  Co.  In  July,  19S9,  «i  • 
meeting  of  directors  of  the  Lands  Allotineot  0»- 1* 
which,  however,  none  of  the  present  respondfliti  ««* 
present)  it  was  resolved  to  apply  for  1,040  mow  to« 
in  the  Building  Securities  Co.,  and  in  Qgtw* 
1889,  at  another  meeting  of  the  directors  (■<  ^""j 
the  respondents  Brock  and  Theobald  w«*  pn>»^ 
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the  minutes  of  the  meetmg  of  July,  1889,  were  con- 
firmed, and  the  sum  of  £5,200  was  paid  in  cash  by 
the  Lands  Allotment  Co.  for  the  additional  1,040 
shares  in  the  Building  Securities  Co.  At  the  general 
annual  meeting  of  the  Lands  Allotment  Co.  in  April, 
1890,  the  respondent  Brock  presided  as  chairman, 
and  made  a  speech  in  which,  referring  to  the  pur- 
chase of  the  seditions!  1,040  shares,  he  said,  **  We 
carefully  considered  the  matter,  and,  having  regard 
to  the  excellent  return  on  our  then  holding,  and  our 
confidence  in  the  management  of  the  Building 
Securities  Co.,  we  deemed  it  advisable  that  we  should 
ezerdse  our  right  of  subscription,  and  we  have  since 
had  no  reason  to  regret  our  decision,  seeing  that  the 
company  is  paying  an  eminently  satisfactory  dividend 
of  7  per  cent." 

The  Lands  Allotment  Co.  having  gone  into  liquida- 
tion, the  official  receiver,  as  liquidator,  took  out, 
under  section  10  of  the  Companies  (Winding-up)  Act, 
1890,  two  summonses  against  the  present  respondents 
as  directors  of  the  company  to  have  it  declared  that 
they  were  jointly  and  severally  liable  to  make  good 
to  the  assets  of  the  company  the  above-mentioned 
sums  of  £35,000  and  £5,200  respectively,  which  the 
liquidator  alleged  had  been  misapplied  by  the  respec- 
tive respondents.  The  first  summons  related  to  the 
£35,000,  and  the  second  summons  to  the  £5,200. 

Wriffht,  J.,  dismissed  the  first  summons  on  the 
ground  that,  even  if  the  respondent  directors  im- 
plicated in  that  transaction  could  be  treated  as 
trustees  in  respect  of  it,  they  were  entitled,  by  reason 
of  section  8  of  the  Trostee  Act,  1888,  to  the  benefit 
of  the  statutes  of  limitation,  and  as  more  than  six 
years  had  elapsed  since  the  date  of  the  breach  of 
trust,  that  their  liabUity  was  statute-barred.  He 
also  dismissed  the  second  summons  as  against  the 
respondents  Brock  and  Theobald  on  the  ground  that 
these  two  respondents  had  not  been  present  at  the 
meeting  of  July,  1889,  at  which  the  transaction  as  to 
the  £5,200  was  resolved  on,  and  that  their  attendance 
at  the  meeting  of  October,  1889,  when  the  minutes  of 
the  meeting  of  July  were  con&med,  did  not  render 
them  liable  for  the  misapplication  of  the  £5,200. 

The  official  receiver  appealed  from  this  decision  on 
both  summonses. 

Section  1,  sub-section  (3),  of  the  Trustee  Act,  1888 
(which  section  is  not  rep^ed  by  the  Trustee  Act, 
1893),  enacts  that  ''for  the  purposes  of  this  Act  the 
expression  '  trustee '  shall  be  deemed  to  include  .  .  . 
a  trustee  whose  trust  arises  by  oonstruction  or  impli- 
cation of  law  as  well  as  an  express  trustee.'* 

Section  8  of  the  Trustee  Act,  1888  (which  section 
is  also  not  repealed  by  the  Trustee  Act,  1893),  enacts 
that,  '*  In  any  action  or  other  proceeding  against  a 
trustee  or  any  person  claiming  through  him,  except 
where  tlie  claim  is  founded  upon  any  fraud  or  fraud- 
ulent breach  of  trust  to  which  the  trustee  was  party 
or  privy,  or  is  to  recover  trust  property,  or  the  pro- 
ceeds thereof  still  retained  by  ihe  trustee,  or  pre- 
viously received  by  the  trustee  and  converted  to  his 
use,  the  following  provisions  d^aXl  apply : — (a)  All 
rights  and  privileges  conferred  by  any  Statute  of 
limitations  shall  be  enjoyed  in  the  like  manner  and 
to  the  like  extent  as  they  would  have  been  enjoyed 
in  such  action  or  other  proceeding  if  the  trustee  or 
person  claiming  through  him  had  not  been  a  trustee 
or  person  claiming  through  him." 

Finlay,  Q,C,y  E.  8.  Ford,  and  Mutr  Mackenzie,  for 
the  appellant  on  both  appeals. — The  directors  of  the 
Lazuu  Allotment  Co.  acted  uUrd  vires  in  taking 
shares  in  the  Building  Securities  Co.  They  had  no 
power  to  invest  money  of  the  Lands  Allotment  Co. 
m  shares  of  the  Buildme  Securities  Co.  Shares  in  a 
company  are  not  seounties,  and  directors  of  a  com- 


pany who  invest  the  money  of  their  company  in 
shares  of  other  companies  axeprimd  facie  guilty  of 
a  breach  of  trust:  Lindley  on  Cfompanies,  5th  ed.,  p. 
450;  Hope  v.  International  Financial  Society,  25  W.  R. 
203,  4  Ch.  D.  327 ;  Joint-Stock  Discount  Co.  v.  Brown, 
L.  B.  3  Eq.  139,  15  W.  R.  Ch.  Dig.  65.  Apart  from 
the  Trustee  Act,  1888,  the  liability  of  directors  for 
misapplication  of  the  money  of  their  company  was 
not  barred  by  the  old  statutes  of  limitation :  Flit- 
croft's  case,  31  W.  R.  174,  21  Ch.  D.  519,  at  p.  537 ; 
Lire  Oxford  Benefit  Building  Soc'ety,  35  W.  B.  116, 
35  Ch.  D.  502;  In  re  Sharpe,  Mcuonic  and  GenercU 
Life  Assurance  Co.  v,  Sharpe,  40  W.  B.  241,  [1892] 
1  Ch.  154,  at  p.  166-7.  But  directors  of  a  company 
are  not  trustees,  either  express  or  implied,  but 
mere  agents  standing  in  a  fiduciary  position :  Smith 
V.  Anderson,  29  W.  B.  21,  15  Ch.  D.  275;  In  re 
Faure  Electric  Accumulator  Co.,  37  W.  R.  116, 
40  Ch.  D.  141,  and  they  do  not  come  within 
the  definition  of  *' trustee"  in  section  1,  sub- 
section (3),  of  the  Act  of  1888,  and  consequently 
cannot  claim  the  benefit  of  section  8  of  that  Act.  In 
the  case  of  In  re  National  Permanent  Benefit  Building 
Society,  38  W.  B.  475,  43  Ch.  D.  431,  North,  J., 
held  that  the  directors  of  a  building  society  were 
not  trustees  having  trust  funds  in  their  hands  within 
the  meaning  of  the  Trust  Investment  Act,  1889,  and 
the  definition  of  '*  trustee  "  in  section  9  of  that  Act 
was  similar  to  the  definition  of  '*  trustee  "  in  section 
1,  sub-section  (3),  of  the  Act  of  1888.  If  the  Legis- 
lature had  intended  that  directors  of  a  company 
should  come  within  the  definition  of  **  trustee  '  in 
the  Act  of  1888  it  would  have  said  so  in  express  terms. 
But  even  if  the  respondent  directors  are  **  trustees  *' 
within  the  meaning  of  the  Act  of  1888,  they  have 
been  guilty  of  a  concealed  fraud,  and  that  prevents  them 
claiming  the  benefit  of  the  statutes  of  limitation. 
At  the  meeting  of  shareholders  of  the  Lands  Allot- 
ment Co.  in  April,  1885,  Jabez  Balfour,  one  of  the 
directors,  falsely  stated,  with  reference  to  the  entry 
in  the  balance-sheet,  **  Assets  by  Building  Securities 
Co.,  £35,000,"  that  it  was  the  amount  paid  by  the 
Building  Securities  Co.  in  respect  of  an  ''  estate  "  or 
an  "  asset "  purchased  from  the  Lands  Allotment  Co. ; 
the  respondent  directors  were  present  when  that  false 
statement  was  made,  and  they  did  not  correct  it. 
That  fraud  was  concealed  until  the  winding  up  of  the 
Allotment  Co.,  and  consequently  the  respondent 
directors  cannot  claim  the  benefit  of  the  statutes  of 
limitation.  [Kay,  L.J.,  referred  to  Willis  v.  Earl 
Howe,  41  W.  B.  433,  [1893]  2  Ch.  545.] 

Herbert  Reed,  Q.C.,  and  C.  E.  E.  Jenkins;  Swinfen 
Eady,  Q.C.,  and  Woodfall ;  Ingpen ;  Marshall-Hall 
and  E.  C.  Moore ;  Houghton ;  and  G.  E.  Tyrrell  for 
the  various  respondent  directors. 

The  CouBT  only  called  on  counsel  for  Brock  (one 
of  the  respondent  directors  on  the  second  appeal)  to 
argue. 

Marshall-Hall  and  E.  C.  Moore,  for  Brock.— The 
resolution  for  the  purchase  of  the  1,040  additional 
shares  in  the  Building  Securities  Co.  was  passed  at  a 
meeting  of  directors  in  July,  1889,  at  which  Brock 
was  not  prei^ent.  It  is  true  he  was  present  at  the 
meeting  of  October,  1889,  when  the  minutes  of  the 
meeting  of  July  were  confirmed,  but  the  purchase  of 
the  shares  had  to  some  extent  been  then  effected,  and 
Brock  could  not,  even  if  he  desired,  undo  what  had 
been  done.  It  is  true  that  at  the  general  meeting  of 
the  Allotment  Co.  in  April,  1890,  Brock,  who  pre- 
sided as  chairman,  referred  to  the  purchase  of  the 
additional  shares  in  the  Building  Securities  Co.  and 
used  the  words:  "We  carefully  considered  the 
matter  and  we  deemed  it  advisable  to  exercise  our 
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right  of  Bubscription/'  &o.,  but  the  use  of  such 
words  does  not  necessarily  mean  that  Brock  per- 
sonally took  part  in  that  transaction.  The  word 
"  we "  was  used  as  meaning  the  company.  Brock 
was  speaking  as  chairman,  and  the  use  of  the  word 
**  we"  was  m«rely  editorial. 

LnnjLEY,  L.J.— [His  lordship  stated  shortly  the 
facts  and  the  nature  of  the  appeals,  and  pro- 
ceeded:]. Now  as  to  the  £35,000  the  case  stands 
thus:  Hobbs  was  indebted  to  the  Lands  Allot- 
ment Co.  to  the  extent  of  £35,000;  the  Build- 
ing Securities  Co.  was  formed  to  take  over  Hobbs' 
business—his  assets  and  liabilities — and  under  the 
arrangement  made  in  the  formation — or  after  the 
formation — of  the  Building  Securities  Co.,  it  became 
their  duty,  as  between  them  and  Hobbs,  to  pay  off 
his  debt  of  £35,000  to  the  Lands  Allotment  Co.,  and 
they  proceeded  to  do  so  in  this  way.  They  had  not, 
as  I  mfer  from  the  form  taken  by  the  transaction, 
got  £35,000  in  cash,  and  so  they  proposed  th^t  the 
Lands  Allotment  Co.  should  buy  £35,000  worth  of 
shares  in  the  Building  Securities  Co.,  and  should 
send  a  cheque  for  that  amount  to  the  Building 
Securities  (x>.,  which  cheque  was  to  be  returned 
to  the  Lands  Allotment  Co.  That  farce  was  gone 
through.  In  point  of  fact  no  money  passed  out 
of  the  coffers  of  the  Lands  Allotment  Co.  to  the 
Building  Securities  Co. ;  it  was  a  mere  paper  trans- 
action so  far  as  cash  was  concerned ;  it  is  true  that 
a  cheque  was  handed  into  the  bank  one  day  and 
taken  out  the  next ;  the  cheque  passed  through  the 
bank;  but  the  net  result  and  the  real  substance  of 
the  transaction  was,  that  the  Lands  Allotment  Co. 
took  £35,000  worth  of  shares  in  the  Bmlding  Securi- 
ties Co  in  satisfaction  of  Hobbs*  debt. 

Now  it  is  said  that  that  was  a  transaction  which  is 
ul^d  vires  the  directors  of  the  Lands  Allotment  Co. 
When  one  looks  at  the  substance  of  the  transaction  I 
doubt  whether  it  is  uUrd  vires.  Notwithstanding  the 
ingenious  argument  we  have  heard  upon  the  memo- 
randum of  association  of  the  Lands  Allotment  Co.,  I 
have  not  the  slightest  doubt  that  the  transaction 
would  be  iUtrd  vires  if  the  effect  of  it  was  to  invest 
money  of  the  Lands  Allotment  Co.  in  the  purchase  of 
shares  in  the  Building  Securities  Co.  But  I  do 
doubt  wheliier  it  was  not  within  the  powers  of  the 
directors  of  the  Lands  Allotment  Co.  to  take  fully 

S aid-up  shares  of  any  company  in  satisfaction  of  a 
ebt  which  they  could  not  get  paid.  But,  passing 
over  that  doubt,  and  assuming,  as  I  shall  assume  for 
the  purpose  of  the  rest  of  my  observations,  that  the 
learned  judge  below  was  right  in  holding  that  the 
transaction  was  ultra  viresy  then  all  the  directors  who 
were  parties  to  this  improper  investment — for  in  this 
point  of  view  it  was  an  improper  investment — would 
be  liable  to  make  good  the  money. 

Then  comes  the  question  whether  the  directors  are 
protected  by  the  Trustee  Act,  1888,  which  is  applic- 
able to  trustees ;  the  judge  below  has  held  that  they 
are  protected,  and  I  confess  that  it  appears  to  me 
that  he  is  obviously  right  in  the  construction  h')  has 
put  upon  that  statute.  We  have  been  asked  to  hold 
the  du-ectors  liable  for  this  money  upon  the  footing 
that  they  committed  a  breach  of  trust,  and  yet  to  say 
that  they  are  not  entitled  to  the  protection  of  this 
statute  which  was  passed  for  the  benefit  of  trustees. 
I  cannot  be  a  party  to  any  decision  so  supremely 
absurd.  It  appears  to  me  that  when  this  statute  is 
looked  at,  and  when  it  has  to  be  applied  to  directors, 
it  must  be  borne  in  mind  that  although  directors  are 
not  trustees — for  it  would  be  a  mistake  to  say  of 
diz^ctors  generally  that  they  are  trustees — yet  they 
have  always  been  considered  and  treated  as  trustees 
of  moneys  which  have  come  to  their  hands  or  are 


actually  under  their  control,  and  have  always—ers 
since  the  invention  of  companies— been  held  li&blfi 
to  make  good  moneys  which  they  have  misapplied, 
upon  the  footing  thai  they  are  trustees  in  reipect  of 
such  moneys;  and  (orior  to  the  Trustee  Act,  1888) it 
has  always  been  held  that  they  are  not  entitled  to  tb 
benefit  of  the  statutes  of  limitations,  because,  u 
regards  such  moneys,  they  are  to  be  treated  as  tny 
tees  who  have  committed  breaches  of  taust  "Wlia, 
therefore,  the  Legislature  passed  the  Trustee  M 
1888,  protecting  tmstees  against  actions  for  bread» 
of  trust,  how  can  it,  with  any  sense,  be  said  tbt 
directors  are  not  to  have  the  b^efit  of  that  statote? 
I  cannot  go  that  length.  I  am  satisfied  that  the  statote 
does  apply.  [The  Lord  Justice  read  the  definitum  d 
**  trustee  '*  given  in  section  1,  sub-section  (3),  of  tk 
Trustee  Act,  1888,  and  proceeded :— ]  I  rather  thmk 
it  will  be  found,  upon  looking  at  that  case  in  wfakh 
Bo  wen,  L.J.,  took  so  much  pains  in  daasifyiqg 
trustees,  and  in  distinguishing  constructive  tnikea 
from  express  trustees,*  that  directors  are  expiw 
trustees  of  money  which  they  have  control  of ;  bat, 
if  not  express  trustees,  they  certainly  come  withio  tk 
words  of  the  other  part  of  the  defioition  in  the  Act- 
viz.,  **  trustee  whose  trust  arises  by  constructiaD  or 
implication  of  law.'*  It  is  precisely  because  theym 
either  one  or  the  other  that  directors  had  alwaji 
hitherto  been  hdd  liable  and  had  always  been  daad 
the  benefits  of  the  old  statutes  of  Hmitaticm.  Sobjed 
to  the  observations  I  am  about  to  make  u  to  tbi 
alleged  concealed  fraud,  I  have  no  doubt  that  tta 
directors  are  within  the  Trustee  Act,  1888,  aadt^ 
that  Act  applies  to  these  directors  and  to  all  direetos 
who  have  got  in  their  hands  or  under  their  cootrd 
moneys  of  a  company,  and  who  by  mistake  or  or- 
lessnees  misapply  such  moneys.  We  know,  of  conn 
that  there  are  words  in  section  8  of  the  Trustee  M 
1888,  which  render  the  Act  inapplicable  in  certiii 
cases  therein  mentioned,  which  are  substantiaUj  @m 
of  misappropriation  of  money  to  th*^  use  of  the  penoa 
misapplying  it,  and  cases  of  fraud. 

Then  the  point  has  been  raised  that  the  ststatee  d 
limitation  are  not  applicable  to  this  case,  becaas«t  tf 
it  is  said,  there  has  c^en  a  concealed  fraud  sad  tk 
cause  of  action  did  not  accrue  until  the  fraadva 
discovered.  Now  the  misapplication  of  the  moot;  s 
this  case  was  not  fraudulent  in  any  sense.  I  •& 
satisfied  from  the  affidavits  made  by  the  direetcn 
that  they  thought  this  transaction  was  a  voy  gooi 
thiug.  Assummg  as  -I  do  that  the  transactioii  ni 
ultra  viresy  the  directors  mistook  their  powers,  tJa^  • 
all.  But  a  case  of  concealed  fraud  is  attempted  to  be 
made  out  in  this  way.  [The  Lord  Justice  thea  rt- 
ferred  to  the  facts  as  to  the  entry  in  the  balano; 
sheet,  "  Assets  by  Building  Securities  Co.,  £35,0®.^ 
and  to  the  statement  made  by  Jabez  Balfoor  at  ^ 
meeting  of  shareholders  in  April,  1885,  as  to  tfat 
meaning  of  that  entry,  and  proceeded:—]  K^» 
whether  the  word  actually  used  by  Balfoorjni 
**  estate  '*  or  "  asset,"  his  statement  was  that  ti  ly^ 
sented  an  amount  paid  by  the  Building  8^^"°fJ 
Co.,  and  that  was  an  untrue  statement  whiA  ot* 
not  be  justified  in  any  sense,  whether  it  he  treaw* 
an  "estate"  or  an  "asset."  Now  the  case  is  pd « 
tiiis  way.  It  is  said  that  this  untrue  statement  wi 
made  by  Balfour  at  a  meeting  at  which  the  ^i"^]^ 
now  sought  to  be  charged  with  this  were  present,  a» 
that  because  they  did  not  then  and  there  ge^vpt^ 
deny  the  statement,  and  put  the  matter  rights  ^ 
are  to  be  treated  as  parties  to  that  false  8tatMi«* 
and  as  concealing  the  transaction.  I  think  that  es* 
tention  goes  a  great  deal  too  far.    In  the  first  j^  * 

•  The  case  here  alluded  to  is  prohaUy  &^  '• 
AshweUy  ante,  p.  165,  [1893]  2  a  B.  390. 
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can  easily  understand  that  they  did  not  at  all  realize 
the  effect  of  his  statement  about  the  money  being 
paid,  and,  further,  the  evidence  satisfies  me  that,  so 
far  from  wishing  to  conceal  what  had  been  done,  they 
thought  they  had  done  a  good  thinff.  [The  Lord 
Justice  referred  in  detail  to  the  evidence  on  this 
point,  and  proceeded : — ]  I  think  the  evidence  is  far 
too  weak  to  justify  us  in  holding  tiiese  gentlemen 
liable  for  this  money  on  the  ground  that  they  were 
parties  to  a  fraud  in  concealing  what  they  had  done ; 
and  I  acquit  them  of  that  altogeliier. 

It  appears  to  me,  therefore,  that  although  (assum- 
ing that  the  transaction  was  tUtrd  vires)  the  directors 
were  liable  to  replace  the  money,  they  are  now  pro- 
tected by  the  Trustee  Act,  1888,  and  the  appeal  from 
the  decision  of  the  learned  judge  on  the  &rst  sum- 
mons must  be  dismissed,  as  against  all  the  respondents. 

I  now  come  to  the  second  summons,  which  is  a 
different  transaction  altogether.  In  July,  1889,  a 
further  sum  of  £5,200  was  invested — and  this  was  by 
way  of  actual  investment— in  the  purchase  of  1,040 
shares  of  £5  each  in  the  Building  Securities  Co. 
These  shares  were  applied  for  and  taken ;  they  were 
not  paid  for  in  cash  at  the  time,  but  by  three  bills  at 
various  dates,  which  bills  were  afterwards  paid. 
Neither  Brock  nor  Theobald,  the  two  directors  now 
sought  to  be  made  liable  for  this  improper  invest- 
ment, were  present  at  the  meeting  of  the  1st  of  July, 
1889,  when  this  improper  investment  was  made.  At 
a  meeting  of  the  9th  of  October,  1889— after  two  of 
the  bills  had  become  due  and  had  been  paid,  and  whilst 
the  third  bill  was  still  running-^the  minutes  of  the 
meeting  of  the  1st  of  July  were  read  and  confirmed, 
and  botli  Theobald  and  Brock  were  then  present.  It 
is  simply  because  Theobald  was  present  at  this  meet- 
iiig  of  tiie  9th  of  October  that  it  is  sought  to  charge 
him  with  liability  in  respect  of  this  sum.  He  had 
nothing  to  do  with  the  original  transaction ;  but  it 
said  that  by  being  present  at  the  meeting  of  the  9th 
of  October,  1889,  he  thereby  adopted  and  ratified  the 
original  transaction ;  and  that,  at  all  events,  he  might 
have  taken  legal  procedings,  or  induced  the  company 
to  take  legal  proceedings,  to  set  aside  the  transaction, 
and  that,  not  having  done  so,  he  is  liable  therefor. 
But  I  am  not  aware  of  any  authority  which  goes  Uie 
length  of  saying  that  a  director  who  is  not  a  party  to 
any  misapplication  of  a  company's  funds  is  liable  for 
not  taking  legal  proceedings  to  upset  the  transaction 
after  the  thing  is  done ;  and  I  do  not  think  it  wotdd 
be  in  accordance  with  the  principles  applicable  to  this 
class  of  cases,  for  us  now  for  the  first  time  to  make  a 
precedent  of  that  kind.  I  think,  therefore,  that  the 
judge  below  was  right  in  exonerating  TheobaJd  from 
all  liability  as  regards  this  sum. 

As  regards  Brock  the  case  is  different.  [The  Lord 
Justice  then  dealt  with  the  evidence  as  regards  Brock, 
and  called  attention  to  the  speech  made  oy  Brock  at 
the  meeting  of  the  17th  of  April,  1890,  at  which  he 
was  chairman,  and  proceeded : — ]  I  cannot  construe 
that  speech  (even  making  all  allowance  for  the  use  of 
the  word  **  we'*)  as  amounting  to  anything  dse  than 
this — a  statement  by  Brock  that  the  directors,  includ- 
ing himself,  had  carefully  considered  the  matter 
before  they  determined  to  accept  the  offer  of  the 
additional  shares  in  the  Building  Securities  Co.  I 
have  come  to  the  conclusion  that  Brock  was  so  mixed 
up  in  this  transaction,  and  took  so  active  a  part  in  it, 
from  his  own  statement,  that  he  is  liable.  I  take 
him  as  doing  exactly  what  he  said  he  did—  viz.,  that 
he  exercised  his  judgment  upon  the  matter,  and 
believed  perfectly  honestly  that  it  was  a  good  thing 
to  do  and  was  intra  vires.  But  he  made  a  mistake  as 
to  the  powers  of  directors  in  thus  investing  the  money 
of  the  company.  As  regards  him,  therefore,  the 
i^ppeal  must  suoeeed,  and  he  must  be  held  liable 


(along  with  the  other  two  directors  who  have  not 
appealed)  for  this  £5,200. 

Kay,  L.  J.— The  transaction  as  to  the  £35,000  seems 
to  have  been  of  this  kind.  This  allotment  company 
had  been  formed,  and  Hobbs,  a  builder,  was  indebted 
to  them  in  a  sum  of  £35,000.  Then  afterwards,  I 
believe  on  the  25th  of  November,  1884,  the  Bmlding 
Secmities  Co.  was  formed;  that,  I  think,  was  the 
date  of  the  registration,  and  we  are  told  it  was  formed 
for  the  purpose,  amongst  other  things,  of  taking  over 
the  building  business  of  Mr.  Hobbs.  Then  the  parties 
were  in  this  position.  The  Building  Securities  Co. 
were  goinf  to  buy  Hobbs*  business,  and,  of  course, 
they  would  owe  to  Hobbs  a  large  sum  for  the  purchase 
of  his  business.  What  the  amount  was  we  are  not 
told.  Hobbs  was  indebted  in  £35,000  to  the  Lands 
Allotment  Co.,  and  an  arrangement  was  made — the 
inference  is  quite  irresistible  from  the  facts  we  know — 
between  Hobbs  and  the  Lands  Allotment  Co.  and  the 
Building  Securities  Co.,  by  which  the  Building 
Securities  Co.  were  to  pav  Hobbs'  debt  upon  condition 
that  the  £35,000  should  oe  invested  in  shares  of  the 
Building  Securities  Co.  In  point  of  fact  it  was  a 
kind  of  compromise  of  the  indebtedness  of  Hobbs  to 
the  Lands  Allotment  Co.  I  do  not  know,  of  course, 
what  all  the  ciroumstances  were,  but  it  is  quite 
possible  it  may  have  been  the  very  best  way  of  getting 
Hobbs*  debt  paid,  because  it  seems  to  me  that  the 
Building  Securities  Co.'s  shares  were  very  valuable 
at  that  time  and  for  some  time  afterwards,  and  paid 
a  very  large  dividend  for  some  years  after  that  time. 
Now  I  wiU  not  pause  to  consider  whether  that  trans- 
action was  intra  vires  of  the  Lands  Allotment  Co.  or 
ultra  vires,  but  it  would  require  a  great  deal  of  argu- 
ment to  convince  me  that  the  directors  of  a  company 
like  the  Lands  Allotment  Co.  might  not  make  a  com- 
promise of  that  kind,  if  it  was  a  compromise,  with  a 
person  largely  indebted  to  their  company.  I  conceive 
that  the  directors  of  every  company,  being  the 
managing  agents  of  a  trading  concern,  have  consider- 
able authority  and  power  in  dealing  with  outstanding 
debts  due  to  the  concern,  and  it  is  quite  possible  that 
this  may  have  been  the  very  best  arrangement  that 
could  have  been  made  for  compromising  that  large 
liability  of  Hobbs  to  the  Lands  Allotment  Co.  But  I 
will  assume  it  was  not,  and  treat  this,  for  the  purpose 
of  argument,  as  an  investment  in  shares  of  the 
Building  Securities  Co.  of  £35,000,  moneys  which 
were  the  moneys  of  the  Lands  Allotment  (5o.  I  am 
very  clearly  of  opinion  that  if  the  directors  did  buy 
shares  in  that  company  it  would  be  an  act  beyond 
their  powers — the  buying  them,  not,  be  it  observed, 
as  an  interim  investment  of  moneys  that  they  wanted 
at  the  time  to  invest  in  certain  securities — ^but  the 
buying  them,  as  it  appears  they  did  buy  them,  as 
shareholders  out  and  out  in  the  Building  Securities 
Co.,  as  shares  which  they  intended  to  hold  and  which 
they  did  hold  for  a  very  long  time  afterwards.^  ^ 

Then  comes  the  question,  What  was  the  position  of 
the  directors  who  made  an  improper  and  tUtrd  vires 
investment  of  that  kind  P  Now,  case  after  case  has 
decided  that  directors  of  trading  companies  are  not 
for  fdl  purposes  trustees,  or  in  the  position  of  trustees 
or  (/ucwi-trustees,  or  to  be  treated  as  trustees  in  any 
sense ;  but  if  they  deal  with  the  funds  of  a  company, 
although  those  funds  are  not  absolutely  vested  in 
them — funds  which  are  under  their  control,  and  deal 
with  those  funds  in  a  manner  which  is  beyond  their 
powers,  then,  as  to  that  dealing,  they  are  treated  as 
having  committed  a  breach  of  trust.  I  do  not  believe 
there  has  ever  been  any  departure  from  the  language 
of  the  late  Sir  George  Jessel  as  used  in  the  case  of 
the  Forest  of  Dean  Coal  Mining  Co,  (which  is  cited  in 
the  judgment  in  InreFaure  Electrical  Accumulator 
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CoX  where  the  cases  on  the  position  of  directors  of  a 
trading  company  are  conveniently  collected.  Sir 
George  Jessel  said  this,  "  They  are  no  doubt  trustees 
of  assets  which  have  come  into  their  hands  or  which 
are  under  their  control,  but  they  are  not  trustees  of  a 
debt  due  to  the  company."  1^  that  when  they  get 
assets  of  the  company  under  their  control  or  into 
their  hands  and  deal  with  them  in  a  way  which  is 
beyond  the  powers  of  the  company,  they  are  liable  as 
for  a  breach  of  trust.  Wdl,  then,  that  is  not  denied, 
but  it  is  said  that  they  are  not  absolutely  trustees, 
they  are  ^ucMt-trustees ;  and  being  in  that  position 
the^  do  not  come  within  and  were  designedly 
omitted  from  the  definition  of  trustees  in  section  1, 
sub-section  (3),  of  the  Act  of  1888,  which  section,  as 
well  as  section  8  of  the  Act  of  1888  limiting  the 
liability  of  trustees,  is  not  superseded  by  the  Trustee 
Act  of  1893.  With  deference,  I  entirely  dissent  from 
that  argument.  It  seems  to  me  the  words  used  in 
the  definition  clause  of  the  Act  of  1888,  s.  1,  sub- 
section (3),  do  expressly  include  precisely  such  a  case 
as  a  diroctor  deahng  with  moneys  of  the  company  in 
such  a  way  as  to  make  him  liable  as  trustee.  Because 
the  words  are  these,  "  For  the  purposes  of  this  Act 
the  expression  '  trustee '  shall  be  deemed  to  include 
an  executor  or  administrator,  and  a  trustee  whose 
trust  arises  by  construction  or  implication  of  law  as 
well  as  an  express  trustee.''  Now,  how  does  this 
obligation  of  a  director  arise  if  it  does  not  arise  "  by 
construction  or  implication  of  law "  P  It  seems  to 
me  that  the  words  are  apt  to  include  this  very  case, 
and  were  intended  to  include  a  case  of  this  kind.  It 
is  said  by  way  of  argument,  **Why  does  not  the 
definition  clause  expressly  include  directors  P  "  Bat 
it  would  have  been  quite  wrong  to  have  included 
directors,  because  directors  are  not  always  trustees. 
As  directors  they  are  not  trustees  at  all.  They  are 
only  trustees  quoad  the  particular  property  which  is 
given  to  their  hands  or  imder  their  control  and  which 
they  have  applied  in  a  manner  which  is  beyond  the 
powers  of  the  company.  I  conceive  that  quoad  such 
fund  they  are  constructive  trustees,  or  trustees  by 
implication  of  law,  and  they  come  exactly  within  the 
words  of  this  definition  in  the  Act,  and  therefore  the 
8th  section  of  the  Act,  which  applies  to  all  persons 
who  come  within  this  definition  of  trustees,  does 
apply  to  exonerate  these  directors  from  that  mis- 
application of  funds  to  which  otherwise,  I  assume, 
they  would  have  been  liable. 

But  then  it  is  said,  and  upon  this  part  of  the  case  I 
desire  to  add  a  few  words  to  what  Lindley,  L.J.,  has 
said,  that  even  if  that  were  so,  still,  the  fact  was, 
that  this  investment  was  conceited  by  a  fraud  of 
one  of  the  directors  in  which  the  other  directors 
concurred,  and  that  that  concealment  by  fraud 
prevents  time  from  running  in  favour  of  the  direc- 
tors until  the  fraud  was  discovered.  Well,  I  do 
not  wish  at  all,  at  present,  to  express  any  decided 
opinion  whether,  if  the  fraudulent  statement  could  be 
traced  to  all  these  directors,  and  thev  could  be  made 
responsible  for  it,  time  would  or  would  not  run  until 
it  was  discovered.  The  ordinary  application  of  that 
doctrine  is  where  the  ground  of  the  action  which  is 
bcdng  prosecuted  is  the  fraud  which  has  been  com- 
mitted. Then,  undoubtedly,  where  the  ground  of 
action  is  fraud  committed,  time  does  not  begin  to  run 
tmtil  the  discovery  of  the  fraud.  That  I  quite  admit. 
But  it  is  not  <^uite  the  same  thing  where  the  ground 
of  the  action  is  not  fraud  at  all,  but  where  the  ground 
of  the  action  is^  as  here,  a  perfectly  honest  misapplica- 
tion of  money — a  misapplication  made  by  persons 
who  might  not  unreasonablv  believe  they  had  power 
to  do  that  which  they  were  doing,  and  which  was  not, 
as  far  as  any  one  of  them  was  concerned,  in  the  least 
degree  a  corrupt  dealing.    The  investment  of  theke 


moneys,  however  wrong  it  might  be  with  regard  to 
the  powers  of  the  company,  as  being  beyond  those 
powers,  could  in  no  sense  be  said  to  be  a  fnud  on  th« 

Sart  of  the  persons  who  made  the  investment ;  bat  f I 
o  not  wish  to  express  any  decided  opinioo)  as  regard 
the  rights  of  the  shareholders  in  respect  of  that  infest- 
ment,  if  the  fact  of  that  investment  had  been  fraada- 
lently  concealed  from  the  shareholders,  it  migbt  be 
that  time  would  not  begin  to  run  until  the  diaooveiy 
of  the  facts  which  gave  them  a  right  to  sue. 

But  now  the  question  is.  Is  that  fraud — ^if  ihen  vu 
a  fraud — ^brought  home  so  clearly  to  these  particslu 
directors  whom  it  is  now  sought  to  make  liable,  ts  to 
bring  them  within  that  doctrine,  if  such  a  doctme 
exists  P  Now,  if  we  were  dealing  with  Mr.  Balfour, 
the  case  would  undoubtedly  be  very  different,  beeaott 
Mr.  Balfour,  according  to  the  evidaice  before  ug,  M 
make  a  statement  at  a  public  meeting  of  the  sfaare- 
holders,  which  was,  whichever  view  you  take  of  iks 
actual  word  used,  whether  it  was  estate  or  aai^  as 
utterly  untrue  statement;  and  if  the  action  were 
against  Mr.  Balfour,  and  it  was  said  as  against  him. 
**  Time  did  not  begin  to  nm  in  your  favour  nntil  ^ 
untruth  of  that  statement  was  discovered  fay  tk 
shareholders,  because  that  statement  pat  thein  off 
their  guard  completely,  and  prevented  them  knowtog 
the  facts  which  gave  them  a  right  to  sue  you,'*  I  & 
not  say  that  that  argument  might  not  prevail  Bd 
we  have  not  got  Mr.  Balfour  before  us  at  aH  Ik 
persons  who  are  before  us  are  the  other  directon  «k 
were  present  at  that  meeting ;  and  it  is  sought  to  mfe 
them  liable  on  the  ground  that  they,  being  presoitsi 
that  meeting,  must  be  taken  to  have  heard  Mr.  Bil- 
four's  statement,  and,  therefore,  to  have  ooncniTed  a 
that  statement,  and  thus  to  have  joined  in  mialflafeg 
the  shareholders.  I  am  not  prepared  to  say  that  tiitf 
evidence  is  sufficient.  All  the  evidence  we  have  g^ 
is  that  they  were  at  the  meeting.  I  have  no  dmi 
that  the  du-ectors  at  the  time — all  those  directon  ti 
any  rate  who  are  sought  to  be  charged — ^bdiefed,  » 
they  say  they  believea,  that  this  was  a  perf ectiy  tsH 
and  proper  transaction,  and  they  hid  no  groaB^ 
whatever  for  concealing  it ;  and  in  order  to  hindtlis 
by  a  false  statement  oi  the  kind  made  by  Mr.  Bd* 
four,  speakinff  for  myself,  I  should  require  it  to  h 
proved  very  dearly  that  they  thoroughly  apjB«hoid*d 
the  falseness  of  the  statement  that  was  made  and  as- 
curred  in  it  for  the  purpose  of  deceiviiig  the  ibsc- 
holders  who  were  present.  I  do  not  think  the  end«B» 
comes  up  to  that.  The  mere  fact  that  they  vb« 
present  at  the  meeting  does  not  seem  to  me  eaoifi 
to  enable  the  court  to  treat  them  as  having  oomoiiw 
a  fraud  for  the  purpose  of  concealing  the  actual  fi^ 
from  the  shareholders  in  reference  to  this  invartn*^ 
in  the  shares.  Therefore,  I  think  the  learned  j^ 
below  was  quite  right  in  treating  them  as  wimM 
from  this  investment  by  the  lapse  of  time  that  bai 
taken  place. 

Now  I  will  only  say  a  very  few  words  with  rrfer- 
ence  to  the  other  pomt,  as  to  the  lialulity  ol  Hr. 
Brock,  together  with  the  other  two  directors  ^ 
have  been  declared  liable  for  the  second  inveitaifflt 
in  the  e^ares  of  the  Building  Securities  Go.  Hist  ie- 
vestment  was  not  made  tiU  1889,  and  therelbrt  sx 
years  had  not  run  when  this  proceeding  was  tahii 
against  them  to  make  them  liable.  The  Stetote  d 
Limitations  therefore  has  nothing  to  do  with  t^ 
case,  and  there,  the  only  question  is  who  ware  &< 
persons  who  really  did  concur  in  making  that  m^t^' 
ment — a  thing  beyond  the  powers  of  the  eos* 
pany,  and  any  director  who  did  concur  ii  tb^ 
misapplication  of  the  funds  of  the  oompany  to  ^ 
extent  of  £5,200  would  be  jointly  and  sawn^f 
liable.  Barnard  and  Dresser  w^e  the  jxw^ 
who    were  Jpresent  at  the   meeting  of   the  W  » 
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OOTTBT  OF  AfFBAL. 


In  se  Lands  Allotment  Co.— In  be  Aldridge. 


High  Ooubt. 


July,  1889,  when  it  was  resolved  to  make  this  pur- 
chase of  further  shares  in  tiie  Building  Securities  Co., 
snd  they  hare  been  declared  liable,  and  I  understand 
there  is  no  appeal  on  their  part.  Brock  was  at  that 
timey  and  had  been  for  some  time  previously,  the 
chairman  of  the  company.  He  was  not  present  at 
that  meeting;  but  before  that  meeting  he  had  ex- 
pressed at  previons  meetings  his  approval  of  the 
holding  of  the  £35,000  of  shares  in  the  company. 
[The  Lord  Justice  then  reviewed  in  detail  the  evi- 
dence on  this  point,  and  proceeded:]  Cim  anyone 
reading  the  soeech  made  by  Brock  at  the  meeting  of 
April,  1890,  oelieve  that  the  investment  was  made 
without  his  concurrence  P  I  have  listened  with  in- 
terest to  all  the  ingenious  arguments  of  Mr.  MurahRll 
Hall  on  the  subject  of  the  e£torial  "  we,''  and  so  on. 
But  the  editorial  "we"  is  not  quite  the  same  thmg 
as  the  "  we  "  of  a  director,  who,  being  at  the  time 
the  chairman  of  a  company,  is  speaking  of  an  invest- 
ment, and  says,  "We  have  carefully  considered  the 
matter,  and  agree  that  an  investment  ought  to  be 
made."  I  cannot  possibly  allow  Brock  to  escape 
under  that  extremely  ingenious  argument  from  the 
conclusion  to  which  I  have  come,  from  this  state- 
ment of  his  own,  that  he  was  one  of  the  persons  who 
before  the  investment  was  made  concurred  in  the 
propriety  of  making  that  investment,  carefully  con- 
sidered it,  and  agreed  that  it  should  be  done.  That 
being  so,  I  think  it  is  clear  that  he  must  be  made 
liable,  together  with  Messrs.  Dresser  and  Barnard.  As 
to  Mr.  Theobald,  there  is  nothing  to  make  him  party 
to  the  further  investment  except  the  fact  that  he  was 
present  at  the  meeting  of  itte  9th  of  October,  1889, 
at  which,  amongst  other  things,  the  minutes  of  the 
1st  of  July,  1889,  were  read  and  confirmed.  I  agree 
with  liudley,  L.J.,  as  to  that.  I  do  not  tnink 
there  was  enoufh  in  that  circumstance  alone  to  make 
him  liable,  looking  to  the  evidence  that  he  himself 
has  given,  and,  therefore,  I  think  that  Mr.  Theobald 
cannot  be  made  liable  as  to  this  further  investment. 

A.  L.  Smith,  L.J. — ^My  brethren  who  have  preceded 
me  have  fully  covered  ^s  case  with  regard  to  the 
various  points  which  had  to  be  adjudicated  upon,  and 
I  entirely  agree  with  them  and  have  little  to  add 
thereto. 

I  wish,  however,  to  say  a  few  words  as  to  the 
Trustee  Act,  1888.  As  I  understand  the  argument  of 
Mr.  Finlay  and  of  Mr.  Ford  it  was  this :  "  There  may 
be  an  express  trustee ;  there  may  be  a  trustee  whose 
trust  arises  by  implication  of  law "  (I  leave  out  the 
words  "  oons^ction  of  law  ") ;  **  and  there  may  be  a 
iertium  gutd."  The  tertium  quid  su^^ested  bv  Mr. 
Finlay  was  a  person  in  a  fiduciary  position.  I  do  not 
agree  with  him  at  all  as  to  the  tertium  quid.  It  seems 
to  me  that  the  tertium  quid  is  this,  a  person  who  is  not 
an  express  trustee,  and  whose  trust  does  not  arise  by 
implication  of  law.  But  if  these  directors  come  within 
what  I  call  the  tertium  quid,  that  is  not  being  an 
express  trustee,  or  not  a  trustee  whose  trust  arises  by 
implication  of  law,  they  have  the  ordinary  Statute  of 
Limitations  to  rely  upon;  if,  however,  they  are 
"  express  trustees,"  or  trustees  "  whose  trust  arises  by 
implication  of  law,"  then  the^^  have  the  Statute  of 
Limitations  which  is  afforded  by  the  Trustee  Act, 
1888,  except  they  are  deprived  therefrom  by  reason  of 
coming  within  uie  thf  ee  exceptions  set  out  in  section 
8  of  the  Trustee  Act,  1888.  whichever  way  you  take 
this  case,  therefore,  it  seems  to  me  that  the  Statute 
of  Limitations  is  available  for  these  directors. 

As  to  the  point  about  fraudulent  concealment,  ^at 
does  not  arise,  it  seems  to  me,  directly  under  the  Act  of 
1888  at  all.  It  arises  under  the  old  statutes  of  limita- 
tions and  it  arises  upon  the  fact  that  although  under 
the  old  statutes  the  defendant  may,  after  six  years, 


plead  the  statutes  of  limitations,  yet  if  there  had  been 
a  sufficient  fraudulent  concealment — ^I  do  not  say 
what  it  is,  or  what  action  it  applies  to — then  he  can- 
not set  up  the  defence  which  is  given  to  him  under 
the  statutes  of  limitation,  viz.,  that  the  act  occurred 
six  years  before  the  date  of  the  writ.  I  do  not  think 
there  has  been  a  case  of  fraudulent  concealment 
made  out  here,  and  it  seems  to  me  therefore  that,  as 
regards  this  £35,000,  these  directors  have  the  Act  of 
1888  to  rely  upon ;  they  are  persons  who  are  trustees 
whose  trust  arises  bv  implication  of  law. 

As  regards  Brock,  I  agree  with  what  the  other 
Lords  Justices  have  said :  Srock  thought  he  was  acting 
in  the  best  interests  of  the  company,  but  he  did  that 
which  was  ultra  vires,  and  is  liable  therefor. 

Solicitors  for  the  appellant,  Phelps,  tiidgvnck,  & 
Biddle. 

Solicitors  for  the  respondents,  8noWy-  Snow,  &  Fox ; 
Beaumont  &  Rigden ;  A,  F.  Church ;  E.  G,  Bowlings  ; 
W,  D.  Cunningham, 


Wtlb  ^Om  of  ^U0ttCC. 


Chan.  Div.  ) 
North,  J.  I 


March  10,  13. 

In  re  Aldeidge. 
Aldbidge  v.  Aldbidge.  (a.) 


Partnership — Loss  of  capital — Remuneration  of  survive 
ing  partner — Business  carried  on  at  a  loss, 

A  business  was  carried  on  at  a  loss  by  the  survivor  of 
two  partners  for  two  years.  The  deceased  partner  had 
contributed  the  whole  of  tJie  capital.  When  the  business 
was  realized  the  amount  received  was  insufficient  to  repay 
the  capital. 

Held,  that  the  surviving  partner  was  not  liahle  to  con- 
tribute to  make  good  the  lost  capital,  but  that  he  was  not 
entitled  to  any  remuneration  for  his  services,  the  business 
having  been  carried  on  at  a  loss. 

Adjourned  summons. 

Thomas  Aldridge  and  William  Aldridge  carried  on 
business  under  articles  of  partnership.  The  whole  of 
the  capital  (£5,000)  was  contributed  by  Thomas  Ald- 
ridge, secured  by  a  charge  on  the  partnership  pro- 
perty. William  was  to  £vote  his  whole  time  and 
attention  to  the  business  and  to  draw  £3  a  week  out 
of  the  profits  of  the  business.  Losses  were  to  be 
shared  equally.  Thomas  Aldridge  died  in  November, 
1890.  The  business  was  carried  on  by  William  until 
October,  1892,  when  he  withdrew.  The  executors 
were  unable  to  sell  the  business  as  a  going  concern, 
and,  when  the  assets  were  realized,  a  sum  less  than 
£5,000  was  obtained. 

The  executors  and  trustees  of  Thomas  Aldridge's 
will  took  out  this  summons,  asking  that  it  might  be 
declared  whether  William  was  liable  to  make  g^ood  a 
moiety  of  the  lost  capital,  and  whether  he  was  en- 
titled to  any  remuneration  for  his  services. 

Swinfen  Eadu,  Q.C.,  and  Oatey,  for  the  executors 
of  Thomas  Alcu-idge. — William  was  liable  to  mi^e 
good  the  deficiencv  in  the  partnership  capital,  and 
he  was  not  entitled  to  receive  any  renumeration 
after  the  testator's  death,  the  business  having  been 
carried  on  at  a  loss. 

Oswald,  Q.  C,  and  Pochin,  for  William  Aldridge,  cited 
Wood  V.  ScoUs,  14  W.  B.  62,  L.  B.  1  Ch.  App.  369,  on 

(a.)  Beported  by  Q.  B.  Hamzltoit,  Esq.,  Barrister- 
at-Law. 
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High  Coubt. 


In  be  AiJ)Bn>QB.— Iir  bb  Bassbtt's  Plastbb  Co.  (Ldotbd). 


High  Goubt. 


the  first  point. — William  was  entitled  to  remnneration 
for  the  period  he  carried  on  the  bmaness  after  the 
testator's  death:  Cook  v.  CoUingridge,  Jac.,  p*  623; 
Featheratonhaugh  v.  Turner,  25  Beav.  382,  7  W.  E.  Ch. 
Dig.  46;  MeUersh  v.  Keen,  7  W.  E.  629,  27  Beav. 
242;  Burden  ▼.  Burden,  1  Ves.  &  B.  176. 

8 win/en  Eady,  Q.C,  in  reply. — ^There  were  profits  in 
all  the  cases  relied  on. 

NoBTH,  J.,  after  reading  the  articles  of  partner- 
shipi  said  it  was  clear  that  the  whole  of  the  capital 
was  contributed  by  Thomas,  and  that  his  security  was 
a  charge  on  the^  leases,  stock-in-trade,  &c.,  of  the 
firm,  which,  subject  thereto,  were  made  part  of  the 
partnership  assets.  When  William  withdrew,  nearly 
two  years  after  the  testator's  death,  the  assets  were 
insufficient  to  repay  the  £5,000,  and  the  question  was, 
how  the  deficiency  was  to  be  made  good.  Following 
Wood  ▼.  Scales,  he  held  that  the  loss  must  be  borne  by 
the  testator's  estate.  The  general  rule  was  laid 
down  in  Lindley  on  Partnerahip,  6th  ed.,  p.  601, 
but  the  agreement  between  the  partif  s,  as  iu  Wood  t. 
Scales,  furnished  an  exoeptiou.  The  property  had  on 
dissolution  to  be  sold  ana  converted  and  divided  after 
paying  all  losses  and  providing  for  all  liabilities. 
After  the  payment  of  all  losses,  the  capital  ought  to 
be  repaid.  The  result  was  that  there  was  not 
enouffh  to  pay  one  partner ;  but  Williams  was  not 
bound  to  repay  the  deficiencv  in  the  capital  pui  into 
the  concern.  As  to  the  allowance  clumed  by  Wil- 
liam, there  being  no  profits  he  was  not  enti&ed  to 
any  remuneration  (Lindley  on  Partnership,  6th  ed., 
p.  394). 

Solicitors,  Finch  &  Turner  ;  BuU  &  Bull, 


aB.  Div.  \  A^„lio 

(Caiarles  and  Collins,  JJ.)  ]  ^P^  ^^' 

In  re  Bassett'b  Plastbb  Ck).  (Limitbd).  (a.) 

Couniycourt — Jurisdiction — County  court  having  powers 
of  High  Court — Winding  up  of  company  in  county 
court — Writ  of  fi.  fa.  addressed  to  the  sheriff  of  the 
county — County  court  officers — Companies  ( Winding^ 
up)  Act,  1890  (53  <fc  54  Ftc«.  c.  63),  s.  l—Eulea  under 
the  Companies  {Winding-up)  Act,  1890,  r.  20. 

A  debtor  having  failed  to  pay  a  sum  of  money  to  the 
liquidator  of  a  company  which  was  being  wound  up  in 
the  county  court  under  the  Companies  (Winding-up)  Act, 
1890,  s,l,the  county  court  juage  ordered  tJie  issuing  of 
execution  by  a  writ  of  fi.  fa.  addressed  to  the  sheriff  of 
the  county* 

HM,  thai  the  writ  of  fi.  fa.  wcu  bad,  and  that,  where 
the  county  court  has  the  powers  of  tlie  High  Court  con- 
ferred upon  it,  the  county  court  must  use  its  own  officers. 

Motion  to  set  aside  execution. 

Bassett's  Plaster  Co.  (Lioiited)  (a  company  with  a 
paid-up  caj>ital  not  exceeding  £10,000)  was  being 
wound  up  m  the  Birmingham  County  Court.  John 
Bassett,  a  director  and  shareholder,  who  had  received 
several  debts  due  to  the  company,  amounting  in  all 
to  £189  13s.  Ud.,  refused  to  pay  them  over  to  the 
liquidator. 

An  order  was  made  by  the  deputy  county  court 
judge  that  he  should  for&with  pay  to  the  liquidator 
the  sum  of  £189  138.  lid. 

John  Bassett  did  not  pay,  and  the  deputy  county 
oourt  judge  ordered  ''that  the  said  Joseph  Lewis 
(the  liquidator)  should  be  at  liberty  to  enforce  the 
order  of  this  court  ...  by  issuing  execution  by 
.«_„ i 

(a.)  Beported   by   Thbobald   Mathbw,   Bsq., 
Biarrister^  at-La  w  • 


a  writ  of  fieri  facias  addressed  to   the  sheriff  of 
Warwickshire." 

Under  this  writ  the  goods  of  John  Bassett  wen 
seized,  and  he  now  sought  to  have  it  set  aside  as  ¥oid 
and  irregular. 

Dale  Hart,  for  the  applicant. — ^No  county  coot 
judge  can  issue  a  writ  of  fi,  fa.  The  right  ooxine  ii 
to  obtain  an  order  from  the  county  court  jndgi 
directing  the  high  bailiff  to  distrain  on  the  deotor'i 
goods.  Section  1,  sub-section  6,  of  the  Comp^im 
(Winding-up)  Act,  1890,  shows  that  the  oountj 
oourt  must  use  its  own  officers  only.  Bule  20  of  Um 
Companies  Acts  Bules  describes  the  duties  of  tk 
high  bailiff. 

Macaskie  {8,  Mayer  with  idm),  appeared  for  tb 
sheriff. 

Ashton  Cross,  for  the  liquidator. — Under  the  Com- 
panies (Winding-up)  Act,  1890,  s.  1,  sub-sectioii  6, 
the  county  court  niu  all  the  powers  of  the  Higli 
Court. 

He  cited  Beg,  v.  Judge  of  County  Court  of  Swrfj, 
33W.  B.  68,  13  aB.D.  963;  Ex parU  Reyndds^U 
W.  B.  715,  15  Q.  B.  D.  169. 

Chablbs,  J.— [His  lordship  stated  the  fads,  tsd 
proceeded:--]  By  section  1,  sub-section  3,  of  tk 
Com^Mtnies  (Winding-up)  Act,  1890  (53  &  54  Vict  c. 
63),  it  is  enacted  that  **  where  the  amount  of  tb« 
capital  of  a  company  paid  up  or  credited  as  paid  ^ 
does  not  exceed  ten  thousand  pounds,  and  the  rqps- 
tered  office  of  the  company  is  situate  within  the 
jurisdiction  of  a  county  court  ...  a  petitioo  to 
wind  up  the  company  .  .  .  under  the  supervisii^ 
of  the  court  shall  be  presented  to  that  county  coort,' 
and  bv  sub-section  6  of  the  same  section,  "EroT 
court  haviug  jurisdiction  under  this  Act  to  wind  op  t 
companv  sludl,  for  the  purposes  of  that  jariadict^ 
have  all  the  powers  of  the  High  Court,  and  ere; 

Srescribed  officer  of  the  court  shall  perfonn  kj 
uties  which  an  officer  of  the  High  Court  may  da- 
char^  by  order  of  the  judge  thereof  or  othenrifec 
relation  to  the  winding  up  of  a  company." 

Does  section  1  justify  the  issuing  of  execatioQbyi 
writ  of  ^.  fa,  addressed  to  an  official  who  is  sot  tf 
officer  of  the  court?  It  appears  to  me  that  thii* 
not  the  meaning  of  the  section.  It  confers  opos  tk 
county  court  all  the  powers  of  the  High  Gomi;  ^ 
the  words  of  sub-section  6  show  that  we  Lctgtfla^ 
meant  the  county  oourt  to  use  its  own  offioen  oelf. 
When  we  turn  to  the  county  oourt  rules  made  pc- 
suant  to  section  26  of  the  Winding-up  Act,  1890.  ft 
find  the  subject  dealt  with  by  rule  20,  whidi  denilw 
the  duties  of  the  high  bailiff.  It  says:  '*It  fitu^^ 
the  duty  of  the  high  bailiff  of  a  county  court  to  sen?  J 
such  orders,  summonses,  petitions,  and  notices  as  th 
court  may  require  him  to  serve ;  to  execute  vanvM 
and  other  process,"  &c  There  is  notbing  ia  ^ 
cases  cited  by  Mr.  Ashton  Cross  to  indicate  a  <£fin^ 
rule.  The  writ  of  Ji,  fa,  was  therefore  irregular,  •»* 
must  be  set  aside.  The  applicant  must  hsTs  the  oo^ 
of  this  application,  and  the  liquidator  must  psy  ^ 
sheriff's  costs. 

Collins,  J.— The  Legislature  in  giving  *>  ** 
county  court  all  the  powers  of  the  Hi^  Ooart  « 
certain  cases  has  accompanied  the  gift  with  ^<>^ 
dition  that  the  county  oourt  shall  make  use  d  iti  «^ 
officers.  The  officer  of  the  oounty  oourt  was  ^  ^ 
bailiff,  not  the  sheriff  of  Warwickshire,  and  t^*'' 
was  therefore  bad. 

Motion  allowed. 

Solicitors  for  the  sheriff,  Taylor,  Hoart,  A  Tsj^- 

Solioitoni  for  the  liquidator,  Harpsy  Jt  Ctff^ 
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(Wzight  and  Kennedy,  JJ.)  j 

Reg.  v.  Lushinqton.  (a.) 
Ex  parte  Otto,  (a.) 

Criminai  law — Extradition — Production  of  stolen  pro" 
petty  under  subpoena  duces  tecum — Detention  for 
purpose*  of  trial  abroad — Order  for  delivery — Juris- 
didion^Extraditian  Ad,  1870  (33  <fc  34  Vid.  c.  62), 
s.  9—11  <fe  12  Vid.  c.  44,  «.  6. 

Upon  the  hearing  of  extradition  proceedings  against  a 
person  charged  unth  theft  in  France,  goods  which  a  witness 
had  purchased  from  the  accused  in  England,  and  which 
toere  identified  as  forming  part  of  the  stolen  property, 
were  produced  by  him  under  a  subpoena  duces  tecum. 
The  accused  was  committed  for  extradition,  and  the 
magistrate,  after  the  commiUal,  verbally  directed  the 
police  to  detain  the  property  so  idejitified,  in  order  that  it 
might  be  produced  at  the  trial  in  France,  Upon  an  appli- 
cation under  sedion  5  q/  11  <&  12  Vict,  c,  44 /or  an  order 
directing  the  magistral  to  make  an  order  for  the  restora- 
tion of  the  goods  to  the  witness. 

Held,  that  the  court  had  no  jurisdidion  under  sedion  5 
of  11  d:  12  Vid,  c,  ^to  make  the  order,  inasmuch  <u  the 
magistrate,  upon  the  committal  of  the  a^ccused,  was 
fonctus  officio,  and  the  subsequent  diredion  as  to  the 
property  was  not  an  ad  relating  to  the  duty  of  his  office. 

Odd,  also,  that,  assuming  there  was  jurisdidion  to 
make  such  order,  if  the  witness  originally  had  a  posses- 
sory title  to  the  goods  upon  which  to  found  the  applica- 
tion, it  was  divested  by  reason  of  the  goods  having  passed 
out  of  his  possession  under  the  subpoena  duces  tecum. 

Bule  nisi  to  a  metropolitan  police  magistrate  to 
show  cause  why  he  should  not  make  an  order  for  the 
delivery  to  the  applicant  of  certain  goods  produced 
by  him  on  the  hearing  of  certain  extradition  pro- 
ceedings. 

The  application  was  made  under  11  &  12  Vict. 
o.  44,  8.  6. 

It  appeared  that  one  Ebstein  had  been  arrested 
in  En^and  on  sospioion  of  having  been  concerned  in 
a  robbeiT  at  Dieppe,  in  France.  The  applicant  was 
examined  as  a  witness  at  the  proceedings  for  Ebstein's 
extradition,  and  produced  under  a  subpoena  duces  tecum 
certain  property  which  had  been  sold  to  him  by 
Ebstein  on  the  16th  of  September  for  £50,  for  which 
he  produced  Ebstein's  receipt.  The  property  was 
identified  by  the  prosecutrix  as  being  part  of  the 
stolen  property.  Ebstein  was  committed  pend- 
ing a  warrant  for  his  surrender  to  the  French 
authorities,  and  the  police  were  directed  by  the 
magistrate  to  take  charge  of  the  property,  which 
consisted  of  articles  of  jewellery,  in  order  mat  they 
might  be  produced  on  Ebstein's  trial  in  France  on  a 
charge  of  theft.  No  order  in  writing  to  that  effect, 
however,  was  made  by  the  magistrate,  but  he  stated 
that  the  above  direction  in  no  way  affected  the  right 
to  the  i>ropei^  in  the  goods,  which  was  reserved  to 
all  parties.  He  was  of  opinion  that  he  had  juris- 
diction to  give  the  above  direction  under  section  9 
of  the  Extradition  Act,  1870  (33  &  34  Tict.  c.  52^. 

The  application  was  made  in  the  present  xorm, 
instead  of  by  certiorari,  by  reason  of  the  above  order 
not  having  been  drawn  up  in  writing. 

Section  9  of  the  Extraoition  Act,  1870,  provides  as 
IoUowb: — "When  a  fugitive  criminal  is  brought 
before  the  XK>lioe  magistrate,  the  police  magistrate 
shall  hear  the  case  in  the  same  manner,  and  have  the 
same  jurisdiction  and  powers,  as  near  as  may  be,  as 
if  the  prisoner  were  brought  before  him  chareed  with 
an  indictable  offence  committed  in  England." 
■■  ■   ■■  ■ 

(a.)  Beported  by  John  P.  Msllob,  Esq,,  Barristei- 
at-Law« 


Sir  a  BusseU,  A,G.  (Sir  J.  Bigby,  S,G.,  and  JET. 
Sutton  with  him),  showed  cause—By  the  law  and 
practice  of  this  country  the  police  are  justified  in 
impounding,  for  use  in  court,  property  which  may  be 
evidence  in  criminal  proceedings,  provided  it  comes 
into  their  possession  rightfully.  There  is  very  little 
direct  authority  upon  the  point,  but  from  the  decision 
in  Lewis  v.  Boe,  10  J.  P.  385,  two  conclusions  are 
apparentr--(l)  that  a  verbal  order  by  a  magistrate  for 
impounding  goods  in  order  that  they  may  be  produced 
in  evidence  is  sufficient,  and  (2)  that  it  must  be  under- 
stood in  the  maimer  most  conducive  to  the  ends  of 
justice.  The  jurisdiction  to  make  such  an  order  is 
also  supported  by  Bex  v.  Clifford,  1  C.  &  P.  521. 
The  fapt  that  this  order  is  made  for  extradition  pro- 
ceedings can  make  no  difference,  the  police  could  give 
a  guarantee.  [Kennedy,  J.— But  if  the  French 
courts  obtained  jurisdiction  over  and  impounded  the 
gfoods  the  owner's  position  would  not  be  so  good.] 
A  stipulation  could  be  made  as  to  that  on  the  extradi- 
tion. But  the  point  arises,  Can  this  court  order  the 
magistrate  to  direct  these  goods  to  be  given  up  ?  It 
is  not  an  application  to  quash  an  order,  and  no  such 
order  as  this  has  ever  been  made.  At  the  utmost, 
for  the  purposes  of  this  case,  the  applicant  has  a  pos- 
sessory title  only  to  the  goods,  and  that  title  was 
divested  when  the  property  was  produced  under  the 
subpoena  duces  tecum.  If  the  magistrate  had  acted 
without  jurisdiction  he  would  be  liable  in  action  of 
trover. 

Edward  Turner,  in  support  of  the  rule. — Section  9 
of  the  Extradition  Act,  1870,  deals  only  with  the 
surrender  of  a  criminal  fugitive,  but  the  magistrate's 
order  extends  its  provisions  to  Roods.  The  only 
jurisdiction  which  uie  magistrate  has  is  to  hear  and 
determine  whether  a  primd  faxAe  case  is  made  out 
against  the  defendant ;  and  section  9,  under  which  he 
purported  to  act,  has  no  relation  to  what  is  done 
after  the  adjudication,  which  comes  within  the 
purview  of  the  Secretary  of  State.  The  magistrate 
may  have  considered  that  unless    the    goods  were 

Produced  at  the  trial  in  France  the  evidence  as  taken 
efore  him  would  be  incomplete,  but  he  had  no  power 
to  make  an  order  after  the  committal  of  the  defendant, 
as  he  was  then  fundus  officio,  [Wbight,  J. — But 
this  court  is  only  authorized  to  direct  him  to  do  some- 
thing which  is  within  his  jurisdiction.  Why  should 
you  not  bring  your  action  ?]  The  goods,  having  been 
produced  by  the  applicants  in  obedience  to  the 
subpoena  duces  tecum,  are  oonstnictively  in  the  posses- 
sion of  the  magistrate,  who  can  order  them  to  be 
restoreid.  Moreover,  the  court,  which  has  supreme 
control  in  all  criminal  matters,  will  not  allow  a  person 
who  has  acted  under  its  orders  to  be  prejudice^.  If 
the  goods  are  sent  out  of  its  jurisdiction,  the  appli- 
cant has  very  little  chance  of  getting  them  back. 

Weight,  J. — This  application  was  in  the  first  in- 
stance made  by  rule  for  a  certiorari  to  quash  an  order 
of  Mr.  Lushington,  whereby  he  had  in  substance 
ordered  goods  to  be  held  by  the  police  for  the  pur- 
poses of  the  extradition  of  Ebstein  under  the 
jSxtradition  Act,  1870. 

The  order,  however,  was  never  drawn  up,  and  the 
rule  for  a  certiorari  was  therefore  altered  to  its 
present  form,  and  the  question  is  whether  we 
ought  to  make  an  order  requiring  the  magistrate  to 
direct  the  delivery  of  this  jewellery  to  the  applicant. 
The  jewellery  was  produced  by  the  applicant  under 
a  subpo&na  duces  tecum,  and  it  is  not  immaterial 
to  observe  that  when  the  jewellery  had  passed  out  of 
his  hands  by  virtue  of  that  process  of  the  court,  his 
possession  became  divested  by  the  order  of  the  court. 

Now  what  is  the  position  of  things  which  arises 
upon  that  ?     In  this  country  there  is  no  doubt  that 
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the  police  ought  to  detain  or  iinpoimd  things  which 
may  be  evidences  of  crimes,  ana  which  do  not  come 
wrongfully  into  their  possession.  It  is  also  law  that 
when  once  produced  m  evidence  it  is  the  duty  of  the 
police  to  preserve  and  retain  thum  so  that  they  may 
be  again  produced  for  the  purposes  of  justice. 

There  was  a  good  deal  of  force  in  what  the 
Attorney-General  urged,  that  when  you  find  it 
enacted  that  the  magistrate  shoidd  have  similar 
powers  under  the  Extradition  Act  as  he  would  have 
otherwise,  it  ought  to  be  held  that  he  has  all  the 
powers  necejMary  to  preserve  evidence  for  the  foreign 
tribunal,  without  which  the  prosecution  would  be 
idle.  I  think  there  may  well  be  cases  in  which  that 
might  be  done,  but  it  is  not  neoessaiy  to  decide  that 
here,  and  I  do  not  express  any  positive  opinion  on  the 
point. 

I  think  it  is  very  doubtful  whether  section  5  of  11 
&  12  Vict  c.  44  applies  to  this  matter  at  all.  I  don't 
think  it  gives  a  private  person  with  a  grievance  a 
right  to  apply  to  tne  court  to  make  an  order  upon  a 
ma^fistrate  to  do  something  outside  his  ordunary 
judicial  functions,  and  I  agree  that  the  magistrate 
was  in  this  case  functw  officio  upon  committal,  and 
the  section  only  enables  us  to  order  t^e  magistrate  to 
perform  his  duty.  Now  the  applicant  has  not  been  able 
to  put  us  in  a  position  to  know  what  the  French  law 
on  the  subject  of  the  title  to  property  under  such  cir- 
cumstances as  these  maybe.  But  the  goods  were  not 
bought  by  the  applicant  in  market  overt  here,  and  it 
seems  to  me  that  he  has  not  even  a  possessory  title  to 
them  according  to  the  principle  of  BuMey  v.  Oross, 
3  B.  &  8.  566,  and  there  is  nothing  on  wMch  he  can 
ground  the  application  until  he  makes  a  title.  But 
any  possessory  title  which  he  may  once  have  had  has 
been  legally  divested  by  reason  of  the  goods  passing 
from  his  possession  by  virtue  of  the  direction  of  the 
court. 

For  all  these  reasons  I  think  this  rule  must  be  dis- 
charged, and  I  come  to  the  conclusion  with  the  less 
regret  because  it  seems  to  me  that  the  proper 
remedy  of  the  applicant  is  to  bring  his  action  against 
the  persons  havmg  custody  of  the  goods,  and  to  claim 
an  mjunction  to  restrain  them  from  parting  with 
them  until  the  trial  of  the  action. 

Kennedy,  J. — I  entirely  concur,  and  have  nothing 
to  add. 

EtUe  dUchargtd, 

Solicitor  for  the  applicant,  Joseph  Davis. 

Solicitor  for  the  respondent.  Solicitor  to  the  Treasury, 
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(Wills  and  Wright,  JJ.)  }  ^^^-  ^• 

Hood  &  Sons  v.  Yates. 
Dekbett,  Claimant,  (a.) 

FtacHce—IrUerpleader^Jurisdidion  of  district  regis- 
trars—Ord.  35,  r.  6. 

District  registrars  have  no  jurisdiction  to  grant  an 
interpleader  order,  and  the  powers  assigned  to  them  by 
rule  6  of  order  35  are  not  cO' extensive  with  those  of  a 
master  in  chambers. 

This  was  an  appeal  from  an  order  of  Kennedy,  J., 
at  chambers,  confirming  the  order  of  a  master,  which 
directed  that  an  application  for  an  interpleader 
order  should  be  made  in  the  district  registry  at 
Birmingham,  where  all  proceedings  in  the  action  had 
been  tdken. 


(a.)  Beportedby  Cecil  Chapman,  Esq.,  Barrister- 
at-Law« 


The  action  had  proceeded  to  judgment  in  tbe 
Birmiugham  Begistry,  and  execution  was  isoed 
against  the  defendant's  goods,  which  we^  daimed  bj 
the  claimant. 

Th  e  sheriff  applied  to  a  master  in  chambers  for  a 
interpleader  order,  which  the  master  refuted  on  tk 
ground  that,  all  proceedings  having  hitherto  ben 
taken  in  the  district  registry,  the  application  oogbt 
to  have  been  made  there  also.  This  order  wis  oos- 
firmed  by  the  judge  on  appraL 

Channelly  Q.C,  and  Duke,  for  the  sheriff.— "His 
order  is  wrong  because  the  district  registrar  hai  so 
jurisdiction  to  make  an  interpleader  ot&t.  EDs  jam- 
diction  is  specially  fixed  and  restricted  by  roles  4  and  5 
of  order  35.  The  matters  therein  set  forth  do  not  indade 
int^leader  orders.  Rule  6  seems  to  make  the  jun^ 
diction  co-extensive  with  that  of  a  master,  bat  it  is 
obvious  that  that  was  not  the  intention  of  the  f  ramefi 
of  the  rules,  for  if  it  had  that  meaning  rule  5  wo&td 
be  absolutely  supcurfluous.  Further,  the  use  of  t^ 
word  "may  ^'  in  rule  6  and  the  word  ** shall "  in nle 

5  shows  that  in  any  case  the  jurisdiction  was  oolf 
concurrent,  so  that  tne  master  in  chambers  had  j  mid- 
diction,  which  he  was  bound  to  exercise  if  api^  to. 

E.  Hume  Williams,  for  the  judgment  creditor. - 
The  words  of  rule  6  are  quite  general  and  most  be 
read  in  their  ordinary  sense.  They  provide  that  i 
district  registrar  may  exercise  all  such  authority  aad 
jurisdiction  as  may  be  exercised  by  a  master  is 
chambers,  and  by  ord.  54,  r.  12,  a  master  may  exff- 
(OBB  jurisdiction  in  interpleader  proceedings.  Tia 
authors  of  the  Annual  Practice  support  this  riev,  9» 
page  1005,  notes  to  rule  8  of  order  57.  If  rak  6  a 
held  not  to  enlarge  the  powers  given  by  role  5  h  a  I 
difficult  to  say  what  meaning  it  )m.  As  to  the  jvBi-  i 
diction  being  concurrent,  th^t  is  admitted;  bat  Che  { 
master  was  right  in  consulting  the  convenienoe  of  il^ 
parties,  and  ordering  this  application  to  be  made  c 
the  district  registry,  where  all  proceedings  in  th 
matter  had  taken  place.  It  has  certainly  beent^ 
practice  in  some  counties  for  such  applioalions  to  be 
made  to  the  district  registrars. 

Channdl,  Q.C.,'m  reply.— The  practice  is  admittedlT  • 
varied  in  regard  to   these  apphcations,  bat  for  tk 
most  part  applications  have  hoea  made  in  diaDboi 
at  the  High  tk)urt. 

Wills,  J. — I  have  come  reluctantly  to  the  ooodj- 
sion  that  this  appeal  must  be  allowed.  Tit^b^^- 
the  case  make  one  inclined  to  attempt  to  straia  &> 
interpretation  of  the  rules  the  other  way,  for  t^ 
whole  of  the  proceedings  in  the  case  down  to  tk 
execution  have  been  taken  in  the  district  regs&T* 
and  it  seems  highly  desirable  that  under  tlioN  or-^ 
cumstances  the  interpleader  question  should  bedei^* 
with  there  too.  And  I  cannot  help  tJiinking  ti^t  ^ 
omission  to  give  the  district  registrar  juriaoictkB » 
deal  with  the  interpleader  matters  was  muntatioaif 
and  it  may  be  that  an  amendment  of  tbe  roks  ■' 
desirable.  But  we  have  to  construe  the  rnki  tf  !* 
find  them,  and  their  language  seems  to  be  reasosi^ 
clear. 

Ord.  35,  r.  5  provides  that  where  a  oaai^  ^ 
matter  is  proceeding  in  a  district  registry,  aBj^ 
oeedings  relating  to  certain  specific  matten,  of  v^ 
interpleader  is  not  one,  shall  be  taken  in  tiie  ^^ 
registry  unless  the  court  or  a  judge  othenme  <kq^ 
Then  inle  6  says  that  where  a  cause  or  matter  is  pt^ 
oeeding  in  the  district  registry  t^e  registar  e^* 
exercise  all  such  authority  and  jurisdiction  as  biT^' 
exercised  by  a  master,  and  it  is  contended  tbat  ^ 
gives  the  registrar  jurisdiction  in  interpleader  p^ 
oeedings.    But  if  that  contention  is  righi  and  if  i^ 

6  makes  a  registrar's  jurisdiction  co-extensife  ^ 
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that  of  a  master,  what  was  the  object  of  makinff  rule 
5,  for  all  the  matters  therein  enumerated  wotdd  be 
indaded  in  rule  6,  and  rule  5  would  be  wholly  un- 
necessary P  I  think  that  rule  6  was  not  intended  to 
enlarge  the  jxuisdiction  given  to  the  registrar  by  the 
preceding  rules,  or  to  give  him  any  power  to  make 
an  interpleader  order. 

Weight,  J.->I  am  of  the  same  opinion.  We  are 
asked  to  hold  that  rule  6  gives  the  district  registrar  a 
juiisdiction  co-extensive  with  that  of  a  master,  in- 
cluding jurisdictiou  in  interpleader  proceedings.  But 
I  think  we  cannot  so  hold,  and  for  two  reasons.  In 
the  first  place,  if  rule  6  were  held  to  confer  the  wide 
powers  suggested,  rule  5  would  have  been  wholly 
superfluous,  for  every  matter  dealt  with  in  rule  5 
would  be  embraced  m  the  wider  powers  in  rule  6. 
And  it  cannot  be  suggested  that  the  insertion  of  rule 

5  was  an  unintentional  redundancy,  for  rule  6  is  to 
be  found  in  the  original  rules  of  1875,  whereas  rule  5 
is  not,  which  shows  that  the  Bule  Committee  thought 
it  necessary,  notwithstanding  the  existence  of  rule  6, 
to  insert  rule  5.  Secondly,  in  all  the  preceding  rules, 
including  rule  5.  the  jurisdiction  of  the  district  regis- 
trar is  only  to  be  exercised  **  unless  the  court  or  a 
judge  shall  otherwise  order,''  whereas  no  such  limita- 
tion is  to  be  found  in  rule  6.  And  that  omission  seems 
condusivdy  to  show  that  it  was  not  intended  in  role 

6  to  ffive  a  wider  jurisdiction  than  was  already  con- 
ferred by  the  earlier  rules.  The  object  of  rule  6  was 
apparently  to  enable  the  registrar  to  use  the  powers 
of  a  master  for  the  purpose  of  fully  exercising  the 
jurisdiction  already  given. 

Appeal  allowed. 

Solicitors  for  the  sheriff,  Taylor,  Hoare,  &  Box, 

Solicitors  for  the  judgment  creditor,  H,  Pum/rey, 


Feb.  6. 


Prob.  Div.  ft  Adm.  Div.  I 
Admiralty.  j 

"  The  Afbioano  '*  (6  Suits),  (a.) 

Nece»»aHe8 — Bunking  of  claims  for  necessaries  inter  se 
where  judgments  reserve  all  questions  of  priority — 
Equ€U  disirihution  of  proceeds. 

Claim*  for  necessaries  proceeded  fcr  in  causes  of  neces- 
saries instituted  in  the  Admiralty  Division  do  7iot  inter 
se  Uike  priority  according  to  the  date  of  the  institution 
of  the  causeSf  but  in  cases  where  the  decrees  in  the  suits 
have  been  made  without  prejudice  to  other  claims^  and 
reserving  all  questions  of  priority^  are,  in  the  absence  of 
laches,  paid  pari  passu  out  of  the  proceeds  in  court. 

This  was  a  question  of  priorities,  and  came  before 
the  court  in  consequence  of  an  objection  being  taken 
on  behalf  of  Messrs.  John  Fry  &  Co.,  of  Cardiff, 
the  plaintiffs  in  an  action  of  necessaries  %n  rem  (1893 
Fo.  388)  against  the  Portuguese  vessel  Africano,  to  the 
following  report  of  the  registrar  as  to  priorities  made 
in  that  action  and  in  four  other  actions  of  necessaries 
in  rem  (1893  Fos.  579,  589,  590,  and  the  Bute  Docks 
Engineering  Co.'s  claim )  and  one  action  of  wages  in 
rem  (1893  Fo.  580)  all  against  the  same  vessel. 

Eeport  of  the  Registrar. 

Whereas  by  order  of  court  the  question  as  to 
priority  of  these  claims  was  referred  to  the  registrar. 
Now  I  do  hereby  report  that,  having  on  the  12th  of 
December  instant  heard  the  arguments  of  counsel  or 
solicitors  on  behalf  of  the  various  claimants,  I  am  of 


(o.)  Eeported  by  C.  F.  Jemmett,  Esq.,  Barrister- 
at-Law. 


opinion  that  the  claims  in  question  rank  affainst  and 
are  payable  out  of  the  proceeds  in  court  in  me  follow- 
ing order : 

(1)  The  costs  of  the  plaintiffs  in  action  1893  Folio 
388  up  to  and  inclusive  of  the  arrest  of  the  vessel  in 
that  action. 

(2)  The  costs  and  claim  of  the  plaintiffo  in  action 
1893  FoUo  580. 

(3)  The  balance  of  the  costs  of  the  plaintiffis  in 
action  1893  Folio  388,  and  the  respective  costs  of  the 
plaintiffs  in  actions  1893  Folio  589  and  Folio  590,  and 
in  the  action  of  the  Bute  Dry  Docks  Co.,  aJl  costs  to 
be  paid  pari  passu, 

(4)  The  several  claims  in  actions  1893  Folio  388, 
Folio  389,  and  Folio  390,  and  in  the  action  by  the 
Bute  Dry  Docks  Co.,  all  such  claims  to  be  paid  rate- 
ably  out  of  the  balance  of  the  proceeds. 

I  must  refer  briefly  to  the  proceedings  in  these 
actions.  The  dates  of  institution  and  judgment  and 
the  amounts  found  due  in  the  several  actions  are  as 
follows : — 

Action  1893  Fo.  388,  John  ¥tj  &  Co.,  necessaries. 
Date  of  writ,  10th  August,  1893  (arrest  on  same  day). 
Date  of  judgment,  30th  Oct.,  1893.  In  High  Court  bv 
default  Amount  found  due,  £854  12s.  7d«,  with 
interest  at  4  per  cent,  from  30th  Oct.,  and  costs. 

Action  by  Bute  Dry  Docks  Engineering  Co.,  neces- 
saries. Date  of  writ,  11th  August,  1893  (arrest  on 
same  day).  Date  of  judgment,  19th  Oct.,  1893.  In 
county  court  Liverpool  by  consent.  Amount  found 
due,  £146  48.  6d.,  and  costs,  £13  7s.  lOd. 

Action  1893  Fo.  589,  Qrayson  &  Co.,  necessaries. 
Date  of  writ,  12th  August,  1893.  Date  of  judg- 
ment, 24th  August,  1893.  In  county  court  by  con- 
sent. Amount  found  due,  £88  16s.  2d.,  and  costs, 
£13  12s.  8d. 

Action  1893  Fo.  580,  Bodriguez  and  Others,  wages. 
Date  of  writ,  10th  August,  1893.  In  liveipool 
District  Begistry.  Date  of  district  registrar's  report, 
28th  September,  1893.  Confirmed  by  vacation  judge, 
4th  October,  1893. 

Action  1893  Fo.  579,  F.  Zaqury  &  Co.,  necessaries. 
Date  of  writ,  17th  August,  1893.  In  Liverpool  Dis- 
trict Begistry.    Judgment  not  yet  given. 

Action  1893  Fo.  590,  J.  Hartmann  &  Co., 
necessaries.  Date  of  writ,  16th  September,  1893. 
Date  of  judgment,  29th  September,  1893.  In  county 
court  by  consent.  Amount  found  due,  £30  4s.,  and 
costs,  £6  Zb,  8d. 

Under  an  order  made  by  Kennedy,  J.,  on  the  11th 
of  October  in  the  action  for  wages  (Fo.  580),  The 
Africano  was  sold,  and  realized  £1,380,  subject  to 
payment  of  £164  13s.  7d.  for  the  marshal's  disburse- 
ments and  fees,  leaving  an  available  balance  in  court 
of  £1,215  68.  5d. 

On  the  13th  of  November,  1893,  the  President 
ordered  the  actions  in  the  Liverpool  District  Begistry 
(Fos.  579  and  580)  to  be  transferred  to  this  registry, 
and  the  county  courts  actions  (Fos.  589  and  590)  to 
be  transferred  to  this  division  of  the  High  Court.  At 
the  same  time  it  was  referred  to  me  to  report  upon 
the  priorities  of  the  various  claims.  Subsequently, 
on  the  application  of  the  solicitors  for  the  Bute  Docks 
Co.,  that  action  also  was  transferred  in  order  that  their 
claim  might  be  dealt  with  at  the  reference.  When 
the  reference  came  on  it  was  admitted  that  John  Fry 
&  Co.,  the  plaintifEis  in  action  Fo.  388,  in  which  the 
ship  was  arrested,  were  entitled  to  priority  in  respect 
of  their  costs  up  to  the  arrest  of  the  ship,  and  that 
the  plaintifEis  in  the  wages  action  Fo.  580,  in  which 
the  ship  was  sold,  were  entitled  next  in  priority  to 
thw  costs  to  the  date  of  the  order  of  sain,  as  well  as 
to  the  balance  of  their  costs,  and  to  the  amount  of 
their  claim  as  teking  precedence  of  claims  for 
necessaries. 
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As  regards  the  balance  of  the  prooeeds,  it  was  con- 
tended, on  the  one  hand,  that  priority  depended 
Dpon  the  date  of  the  writ  and  of  the  arrest,  and,  on 
the  other,  that  it  dei>ended  upon  the  date  of  judgment. 
On  behalf  of  Messrs.  Ghrayson  &  Co.,  who  hi^  first 
obtained  judgment  (the  24th  of  August,  1893),  Mr. 
Bateson  cited  Dr.  Lushing^n's  decision  in  The 
Saracen,  4  Notes  of  Cases  498;  The  Desdenuma,  5 
W.  E.  167,  Swa.  158 ;  and  The  William  F.  Saf- 
ford,  Lush.  69,  8  W.  B.  Adm.-  Dig.  22 :  in  the  first 
and  last,  at  least,  of  which  pi'eoedenoe  was  given 
to  the  plaintifEiB,  who  had  obtained  a  decree.  But  in 
The  Saracen,  which  was  a  case  of  competing  claims 
for  damage,  not  necessaries,  the  plaintiffs,  whose  claim 
was  postponed,  had  discontinued  their  original  action 
and  had  commenced  a  second  action  only  on  the 
same  day  on  which  the  first  plaintiff  obtained  a 
decree.  This  was  clearly  a  case  in  which  there 
had  been  laches  on  the  part  of  the  second  plain- 
tiffs. The  decision  in  The  William  F,  Safford 
went  rather  further,  for  priority  was  given  over  other 
claims  for  necessaries  to  the  plwntiffs,  who,  according 
to  the  old  practice,  had  obtamed  a  primum  deeretium 
or  provisional  decree,  which  gave  nim  possession  of 
the  vessel  with  a  view  to  a  sale ;  but  in  wat  seems  to 
have  been  a  similar  case.  The  Desdemona,  Dr.  Lush- 
ing^n  refused  to  give  priority  to  the  plaintiffs  who 
first  commenced  their  suit,  and  decreed  a  pro  rdta 
division  amongst  all  the  claimants.  On  the  other  hand, 
Mr.  Laing,  on  behalf  of  Messrs.  Fry  &  Co.,  in  whose 
action  the  ship  had  first  been  arrested,  refeiredto  The 
Cdla,  36  W.  R.  540, 13  P.  D.  82,  and  relied  especially  on 
passages  in  Lord  fisher's  judgment  as  showing  that 
the  judgment  ought  to  date  bade  from  the  arrest  of 
the  ves^,  but  that  was  a  decision  in  favour  of  a 
plaintiff  who  had  arrested  the  vessel  in  an  action  for 
necessaries  as  against  a  liquidator  who  had  advanced 
a  claim  to  the  proceeds  in  court  in  virtue  of  an  order 
for  liquidation  made  subsequently  to  the  arrest.  That 
it  was  not  intended  in  Tne  Cella  to  lay  down  a  rule 
applying  to  competing  claims  for  necessaries  would 
appear  from  the  fact  that  none  of  the  previous  de- 
cisions with  regard  to  such  cases  were  referred  to. 

The  usual  practice  of  the  court  has  been,  where 
there  are  proceeds  to  be  disposed  of  and  various  claims 
upon  them,  to  make  the  decree  in  each  case  without 
prejudice  to  other  claimants,  and  in  dealing  with  the 
question  of  priorities  when  referred  by  the  court  it 
has  been  the  practice  in  this  registry  to  treat  the 
various  claims  for  necessaries  as  entitled  to  share  in 
the  proceeds  rateably,  unless  any  claimant  has  by 
his  laches  disentitled  himself  to  have  his  claim 
so  treated,  so  I  venture  to  think  that  Uie  prac- 
xice  which,  if  not  expressly  considered  and  con- 
firmed b^  the  court  has  been  acquiesced  in  by  the 
parties,  is  applicable  to  the  present  case.  It  does 
not  seem  to  be  one  in  whicn  priority  should  be 
ffiven  either  to  the  first  plaintiff  or  to  the  plaintiff  who 
first  obtained  a  decree.  All  the  actions  were 
instituted  within  less  than  six  weeks,  either  in  Aii^ust 
or  September,  and  the  earlier  judgments  were  obtained 
in  the  county  court  by  consent  before  sufficient  time 
had  elapsed  for  these  plaintiffs,  who  were  proceeding 
171  pcenam  in  the  Admiral^  Court,  to  obtam  a  decree 
in  the  ordinary  course.  I  think,  therefore,  that  all 
the  claimants  for  necessaries  are  entitled  to  share 
rateably  in  the  balance  of  proceeds  except  the 
plaintiffs  in  action  1893  Folio  579,  who,  although  that 
action  was  instituted  on  the  17th  of  August  last,  have 
not  yet  obtained  a  decree  nor  any  assessment  of  their 
claim.  (Signed)        J.  G.  Smith,  Begistrar. 

Admiralty  Be^stry,  Boyal  Courts  of  Justice, 
London,  16th  December,  1893. 

On  the  22nd  of  December  last  the  solicitors  for 
Messrs.  John  Fry  &  Co.  filed  in  the  registry  a  notice 


of  objection  to  the  report  of  the  registrar  above  9et 
out,  and  subsequently  a  summons  in  chambers  wii 
taken  out  asking  for  the  directions  of  the  judge  ia 
court.  —  (1)  with  regard  to  the  payments  of  tk 
amounts  due  to  the  crew  of  The  A/ricano;  (2)  ii  to 
the  method  in  which  the  question  of  the  priorities  vu 
to  be  determined  by  the  court 

On  this  summons  coining  on  for  hesnng  a 
chambers  it  was  adjourned  into  court. 

Jan.  23. — On  this  dav  the  adjourned  summoiu  wm 
called  on  before  the  judge  in  court  (Sir  FrsnoiiJsDBt, 
P.),  and  by  his  direction  and  the  consent  of  ul 
pi^es  the  objections  to  the  registrar's  report  md  & 
question  of  the  priorities  of  the  claims  asserted  afiiai 
tne  proceeds  in  court  was  then  argued  withoa: 
further  proceedings,  the  arguments  b^ng  contimied 
on  January  24. 

Sir  Walter  Phillimore  and  Laing  appeared  on  bdoH 
of  John  Fry  &  Co.,  the  plaintiffs  in  action  Folio  SS& 
On  the  question  of  priorities,  the  only  qneitiaB 
material  to  this  report,  they  referred  to  The  Oar% 
4  W.  B.  180,  Swa.  1 ;  The  Desdemona ;  Madaphsn  m 
Shipping,  2nd  ed.,  p.  651;  The  W.  F.  Saford;  TU 
Heinrich  Bjoni,  11  App.  Cas.  270,  34  W.  B.  Di£.  179: 
The  Cella  ;  The  Saracen,  6  Moo.  P.  C.  O.  56.  Uirn, 
P.,  referred  to  The  Bold  BuccUugh,  7  Moo.  P.  aC 
267] ;  and  contended  that,  on  the  authority  of  tto 
decisions,  Messrs.  John  Fry  &  Co.'s  claim  for  neces- 
saries was  entitled  to  priority  over  all  the  othsr  dam 
for  necessaries,  the  action  in  which  they  were  plaiB- 
tifib,  and  in  which  the  vessel  had  first  been  smitei 
having  been  instituted  the  first  of  all  the  other  sctkai 
for  necessaries  against  the  vessel 

Pick/ord,  Q.C.,  and  BaUton,  for  the  mister  sai 
crew  of  The  A/ricano  prooeedinff  for  their  wign  ■< 
for  the  plaintiffs  in  the  actions  of  necessaries  ta&^ 
The  A/ricano,  Folios  579,  580,  589.— It  is  fsffidfl* 
for  me  to  contend  that  the  practioe  in  use  in  &e 
registry,  under  which  all  claims  for  necessanessRa 
the  absence  of  laches  paid  pari  passu,  is  oootd 
although  there  is  authority  for  holding  Ast  ^ 
claimant  for  necessaries  first  in  possession  of  s  d»^ 
is  entitled  to  priority:  The  Saracen;  The  Qta,l 
Mar.  Law  Cas.  O.  S.  189 ;  The  Turliam,  2  Am.  Ife 
Law  Cas.  603 ;  The  MarMand,  L.  B.  3  A.  4  KJ* 
19  W.  B.  Adm.  Dig.  21.  The  registrar,  Unatiss, 
was  right,  and  his  report  ought  to  be  confinoaed. 

Holman,  for  other  plaintiffs. 

Cur,ad9.ft&- 

Feb.  5.— Jeune,  P.— In  this  case  the  ois  pa^ 
actuallv  raised  for  decision  is  perhaps  a  n(yv^|*^ 
certainly  a  narrow  one.  It  is  wnether,  when  ft  w  \ 
has  been  sold  and  the  proceeds  brought  inloeoci 
claims  for  necessaries,  in  respect  of  whx^  ftf^^ 
have  been  brought,  take  priority  inter  se  in  the 
of  the  institution  of  the  actions.  The  que^tiaB  i 
on  a  report  from  Mr.  Begistrar  Smith  with  itfiS 
to  the  distribution  of  the  proceeds  of  the  ship  4/"** 
which  was  sold  by  order  of  Kennedy,  J.,  oo  th»  w 
October,  1893,  and  the  prooeeds,  amonnti^" 
£1,215  68.  5d.  net,  brought  into  this  ooui  ^ 
action  for  necessaries  had  been  instituted  sS*''^J? 
vessel  in  the  High  Court  on  the  10th  of  Angn^  w 
another  such  action  in  the  Liverpool  District  B«f>2 
on  tiie  17th  of  August,  and  three  such  actio«»* 
Liverpool  County  Court  on  the  lltii  of  Asgs^  ■* 
12th  of  August,  and  the  15th  of  September  if^ 
tively.  On  the  13th  of  November,  1895.  tfl  ^ 
proceedings  were  transferred  by  order  to  ^J^ 
Court.  It  was  contended  by  one  set  of  «*f^ 
before  the  registrar  that  priority  of  ^^^^'^j'^^'Sf^j 
lowed  priority  of  writ ;  by  the  c|her  that  itfoBg^ 
priority  of  judgment.    Ihe  regutrar,  in  sa  •W"'"^ 
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report,  decided  that  neither  oontention  was  correct, 
and  that  the  fond  should  be  distributed  as  between 
these  claimants  pro  rdta.  The  only  appeal  brought 
before  me  is  by  those  who,  before  the  registrar,  con- 
tended in  favour  of  priority  of  writ,  and  for 
whom  Sir  Walter  Phillimore  appeared.  His  view,  as 
I  understand  it,  was  based  mainly  on  one  argument 
of  principle,  and  one  authority.  He  said  that  before 
the  judgment  in  The  ffeinrich  Bjorut  it  was  supposed 
that  a  daim  for  necessaries  conferred  a  maritime 
lien,  but  that  now  the  law  is  that  the  only  lien  for 
necessaries  arises  on  the  institution  of  the  action, 
that  a  security  is  obtained  in  such  institution, 
and  that,  accordingly,  securities  so  created  ^rank, 
like  mortgages,  in  the  order  of  their  dates.  The 
case  of  The  Cellar  he  contended,  was  decided  according 
to  this  principle. 

But  I  cannot  affree  with  this  argument.  There 
seems  to  me  to  oe  an  obvious  link  wanting.  If 
priority  in  distribution  follows  the  attachment  of  lien 
or  security,  and  if  a  sounder  view  of  the  law  has 
transferred  that  attachment  from  the  date  of  supply 
of  necessaries  to  the  date  of  action  brought  in  respect 
of  it,  we  should  expect  to  find  it  held  in  the  less  en- 
lightened period  before  The  Heinrich  Bjorn  that 
funds  in  court  should  be  distributed  among  material 
men  according  to  the  priority  of  their  acts  of  service. 
But  such  was  not  the  view  of  the  judges  from  some 
of  whose  decisions  a  belief  is  said  to  have  arisen  that 
the  statute  3  &  4  Vict.  c.  65,  s.  6,  conferred  a 
maritime  lien  on  claims  for  necessaries.  In  The 
Deadenuyna,  decided  in  1856,  Dr.  Lushington  said 
in  a  suit  for  necessaries  that  the  '*  court  would  give 
priority  to  any  party  first  obtaining  a  judgment.'* 
In  The  WiUiam  F.  Safford,  decided  in  1860,  Dr. 
Lnshing^n  said,  *<The  court  encourages  suitors 
in  actively  enforcing  their  remedy,  and  gives  pre- 
ference to  a  party  who  is  first  in  possession  of 
a  decree  of  the  court."  It  is  not,  perhaps,  easy  to 
understand  why  Dr.  Lushington  limited,  as  he 
appears  to  have  done  in  that  case,  the  advantages  of 
priority  to  the  earliest  decree ;  but  it  is  dear  that  he 
contemplated  a  decree  as  alone  capable  of  conferring 

Sriority.  The  same  view  was  taken  in  an  Irish  case 
ecided  in  1869:  The  Queen,  Nor  in  the  instances 
of  daims  arising  from  collision  was  preference 
ever  given  to  the  daimant  who  first  became  a 
suitor.  It  is  probable  that  before  the  case  of  The 
Bold  Bticcleugh,  in  1847,  the  view  accepted  in  this 
court  was  that  the  lien  came  into  existence  only  with 
the  suit.  If  so,  the  authorities  which  show  that  in 
ease  of  collision  a  decree,  and  iiot  the  issue  of  the 
writ,  gave  priority,  are  also  authorities  ag&inst 
Sir  Walter  Ptullimore*s  argument.  (See  The  Saracen 
and  The  Clara.)  It  appears  to  me  that  the  case  of 
The  Cella  has  no  real  bearing  on  this  point.  The 
question  there  was  whether,  when  a  ship  had  been 
arrested  in  an  action  for  necessaries,  and  the 
company  to  whom  she  belonged  was  subsequently 
wound  up,  the  offidal  liquidator  had  a  claim  on 
the  sum  representing  the  value  of  the  ship  in  the 
hands  of  the  court  as  against  the  plaintiff. 
It  is  true  that  it  was  held  in  that  case  by  the 
President  that  the  plaintiff  had  a  security  arising  at 
the  commencement  of  the  action  in  rem.  But  it  is 
quite  a  different  thing  to  say  that  such  a  security 
takes  priority  over  securities  of  the  same  kind ' 
arising  subsequently  in  a  similar  manner.  The 
raiionale  of  the  decision  in  that  case  appears  to 
me  to  be  explained  by  Fry,  L.J.,  in  approving  in 
that  case,  as  he  had  previously  done  in  The  Hein- 
Hch  Bjonriy  33  W.  R.  719,  10  P.  D.,  at  p.  54,  the 
dictum  of  Dr.  Lushington  in  The  Volant,  1  W. 
Bob.  383: — "An  arrest  offers  the  greatest  security 
for   obtaining  substantial   justice,  as   furnishing  a 


security  for  prompt  and  immediate  payment  ** ;  and 
adding,  ''The  arrest  enables  the  court  to  keep  the 

Sroperty  as  security  to  answer  the  judgment."  This 
oes  not  at  all  imply  that  the  court  only  holds  the 
property  for  the  plaintiff,  or  for  that  plaintiff  in 
priority  to  others  of  the  same  class.  The  true  view 
is,  I  think,  that  the  court  holds  the  property,  not  only 
for  the  first  plaintiff,  but  also  for  at  least  all  creditors 
of  the  same  dass  who  assert  their  daims  before  an 
unconditional  decree  is  pronounced.  The  language 
of  Dr.  Lushington  in  The  Clara  indicating  that  the 
court  would  have  power  to  delay  pronouncing  a  decree 
in  the  first  action  till  it  could  also  be  pronounced  in  a 
subsequent  action,  so  that  both  parties  might  share 
proportionatdy,  is  an  authority  for  this  proposition. 
It  IS  not  necessary  in  this  case  to  dedde  whether 

friority  in  distribution  follows  priority  in  judgment, 
think  it  is  dear  that  in  the  cases  to  which  I  have 
already  referred,  and  espedally  in  the  decision  of  the 
Privy  Council  in  the  case  of  2'he  Saracen,  it  was  held 
that  a  creditor  who  had  obtained  a  final  decree  hdd 
its  fruits  against  another  creditor  of  the  same  class 
who  commenced  his  action  subsequent  to  such  decree. 
The  learned  registrar  suggests,  no  doubt  on  the 
authority  of  the  language  employed  by  Sir  Bobert 
Phillimore  in  The  Markland,  L.  B.  3  A.  &  E.,  at  p. 
343,  that  all  that  this  means  is  that  a  plaintiff  who  is 
guilty  of  laches  loses  his  lifht  of  equality.  I  am  not 
sure,  however,  that  this  sumdently  explains  the  case  in 
question  or  the  practice  formerly  r^ognized:  see 
Coote's  Admiralty  Practice,  2nd  ed.,  p.  133.  But 
what  I  think  is  to  be  observed  in  all  these  cases  is 
that  the  decree  was  apparently  an  unconditional 
decree. 

I  have  looked  at  the  original  decree  pronounced  in 
the  case  of  The  Saracen  on  the  6th  of  May,  1845,  in 
favour  of  the  claimants  then  before  the  court,  and 
find  it  was  an  unconditional  decree.  The  decree  of 
the  2nd  of  February,  1860,  in  The  W.  F,  Safford,  was 
also  unconditional.  At  the  present  time  tiiie  decree 
in  this  court  in  an  action  for  necessaries  is  either  con- 
ditional in  any  case,  or  certainly,  if  there  is  any  reason 
to  suppose  there  may  be  other  claims  of  equal  rank ; 
and  even  if  the  decree  were  in  any  instance  made  in 
unconditional  terms  I  am  inclined  to  think  that  so 
long  as  the  funds  remained  in  the  hands  of  the  court 
it  could  and  shoidd  be  modified  so  as  to  let  in  other 
persons  who,  without  laches,  put  forward  claims  of  a 
like  character.  In  this  insttmoe  the  judgment  given 
on  the  30th  of  October  in  this  court,  following  the 
usual  form,  was  expressly  **  without  prejudice  to  other 
claims  against  the  said  vessel,*  and  reserving  all  ques- 
tions of  priority  of  such  daims  "  ;  and,  no  doubt,  by 
reason  of  such  judgments  being  usually,  if  not 
always,  in  similar  terms,  there  exists,  as  there  did  not 
at  iAie  date  of  The  Saracen,  a  practice  of  proportionate 
division.  As  far,  therefore,  as  the  High  Court  is  con- 
cerned, this  question  of  priority  of  judgments  has 
ceased  to  be  a  practical  one.  There  may,  however, 
remain  a  question  whether,  when,  as  in  the  present 
case,  a  judgment  has  been  obtained  in  a  county  court, 
and  the  action  is  subsequently  transferred  to  this 


*  The  minute  of  the  decree  in  the  action  referred  to 
— the  action  of  necessaries  instituted  on  behalf  of 
Messrs.  Fry  &  Co.  against  The  Africano — was,  so  far 
as  material,  in  terms  as  follows: — **The  President, 
having  heard  counsel  for  the  plaintifb,  pronounced 
the  sum  of  £854  lis.  4d.  to  be  due  to  the  plaintiffs  for 
necessaries,  and  condemned  the  vessd  Africano  in  the 
said  amount,  together  with  interest  thereon  at  the 
rate  of  four  per  cent,  per  annum  from  this  dav  until 
payment  thereof,  and  costs,  but  without  prejuoioe  to 
other  claims  against  the  said  vessd,  and  reserving  all 
questions  as  to  priority  of  such  daims." 
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court,  Buoh  a  judgment  gives  any  priority.  It  is  not 
now  necessary  to  adjudicate  upon  that  question,  but 
should  it  arise  for  decision  it  would  be  worth  while 
to  consider  whether  tiie  plaintiff  in  the  county  court 
action  could  be  admitted  to  share  in  the  proceeds  in 
the  High  Court  except  on  terms  of  equality  with  the 
suitors  in  that  court.  The  report  of  the  registrar  will, 
therefore,  be  confirmed. 

Solicitors  for  the  plaintiffii  in  action  Folio  388, 
Botterell  &  Roche, 

Solicitors  for  other  plaintiffs,  Bateaon,  Weir,  &  Baie- 
$on;  Pritchard  <k  Sons;  Downing y  Holman,  &  Co.; 
Maudes  &  Tunnidiffe, 


$rtbs  OToumtl. 


Feb.  3. 
Administbatob-Genebal  of  Jamaica  v.  Db 
Mebcado.  (a.) 

{On  appeal  from  the  Supreme  Court  of  Jamaica,) 

Bankruptcy — Act  of  bankruptcy — Assignment  of  whole 
of  debtor^s  property — Present  advance — Promise  of 
further  advance — Bona  fides — Trade  debt. 

The  execution  of  a  bill  of  sale  of  substantially  the 
whole  of  a  debtor^s  property  as  security  for  a  pre- 
existing  debt  is  not  an  act  of  bankruptcy  when  there  is  a 
substantial  contemporaneous  advance  and  the  promise  of 
further  assistance  Donk  fide  made  to  the  debtor  by  the 
assignee  in  order  to  enable  him  to  carry  on  his  business, 
and  in  the  reasonable  belief  that  he  would  thereby  be 
enalled  to  do  so. 

Ex  parte  King,  24  W.  B,  669,  2  Ch.  D,  266;  Ex 
parte  Ellis,  2  Ch,  D,  797,  24  W.  B.  Dig,  12 ;  and  Ex 
parte  Johnson,  32  W,  B,  693,  26  Ch.  D,  338,  approved. 

This  was  an  appeal  from  an  order  of  the  Supreme 
Court  of  Jamaica. 

The  facts  and  the  whole  course  of  the  proceedings 
appear  in  their  lordships*  judgment. 

Sir  J,  Bigby,  S.O,,  and  Yate  Lee,  for  the  appellants. 

Sir  C,  Bussell,  A,G„  Cooper  Willis,  Q.C,  and  Kent, 
for  the  respondents. 

The  judgment  of  their  lordships  (Lord  Watson, 
Lord  HOBHOUSE  Lord  MAOiTAaHTEN,  and  Sir 
EiCHABD  Couch)  was  delivered  by 

Ix>rd  Macnaohten. — This  is  an  appeal  from  an 
order  of  the  Supreme  Court  of  Jamaica,  dated  the  Ist 
of  August,  1892,  discharging  an  adjudication  in 
bankruptcy  against  one  Bees,  a  logwood  dealer  and 
storekeeper.  A  provisional  order  in  bankruptcy  was 
made  aeainst  Bees  on  the  3 Ist  of  December,  1891, 
followed  by  an  absolute  order  on  the  22nd  of  March, 
1892.  The  act  of  bankruptcy  upon  which  these 
orders  were  founded  was  the  execution  of  a  bill  of 
sale  in  favour  of  the  respondents  Lascelles,  De 
Mercado,  &  Co.  on  the  2nd  of  December.  1891,  which 
was  held  by  the  judge  in  bankruptcy  to  be  a  ifraudu- 
lent  assignment.  On  the  12th  of  January,  1892,  the 
respondents  gave  notice  of  motion  to  set  aside  the 
provisional  order.  After  several  adjournments  the 
application  was  dismissed  by  Nathan,  J.,  sitting  in 
bankruptcy  on  the  22nd  of  March,  1892,  the  day  on 
which  the  order  absolute  was.  made.  On  appeal  the 
order  of  Nathan,  J.,  was  reversed,  and  it  was  held  by 

(a,)  Beported  by  Ohables  H.   Gbafton,   Esq., 
Bani8ter*at-Law. 


a  majori^  of  the  full  court  consisting  of  Sir  A.  Gib 
Ellis,  C.J.,  and  Northcote,  J.,  Nathan,  J.,  disseolii^ 
that  the  bill  of  sale  was  not  frauduicoit.  And  Um 
orders  in  bankruptcy  were  consequently  £§• 
charged. 

It  was  objected  before  their  lordships  thai  tk 
application  of  the  respondents  ought  to  have  hm 
made  in  the  first  instance  to  the  full  court  nnk 
section  10  of  the  Bankrupt^  Jurisdiction  Ameod- 
ment  Law  No.  17  of  1877.  This  objection  was  taka 
before  Nathan,  J.,  and  disallowea  by  him.  Hi 
point  does  not  seem  to  have  been  raised  in  the  Covl 
of  Appeal,  when  the  enor  in  procedure,  if  it  wu  at 
errorv  might  easily  have  been  set  right.  At  tor 
rate  it  is  not  noticed  in  the  judgments  deliTeRid 
on  the  appeal.  Their  lordships  would  be  dov  to 
give  effect  to  any  objection  not  affecting  the  meriii 
of  the  case,  unless  it  were  reasonably  dear  iSkd 
it  had  been  pressed  in  the  court  below.  But  t% 
think  it  right  to  add  that  they  see  no  grooiid  lor 
limiting  the  power  of  the  court  exercising  jnriidictiai 
in  banJEruptcy  to  revoke  a  provisional  oraer  or  nml 
an  adjudication  under  section  151  of  the  Banknqiicy 
Law,  1879. 

Happily  there  is  no  conflict  of  evidence  in  this  eiift. 
Nor  can  there  be  any  doubt  as  to  the  law  to  U 
applied.  The  decisions  of  the  Court  of  Appeal  i^ 
l&gland  in  Ex  parte  King,  24  W.  R.  559,  3  (%.  a 
256 ;  Ex  parte  Ellis,  2  Ch.  D.  797,  24  W.  R.  Dig.  li: 
and  Ex  parte  Johnson,  32  W.  B.  693,  26  Ch.  D.  38t 
are  in  point.  And  notwithstanding  thecritidairf 
the  learned  counsel  for  the  appellant,  their  lor^lip 
think  those  decisions  good  sense  and  good  law. 

The  facte  of  the  case  may  be  stated  very  shorilj. 

By  an  asjeement,  dated  the  4th  of  June,  1^ 
Bees  agreed  to  sell  and  the  respondents  aereedii 
buy  a  minimum  quantity  of  3,000  tons  of  togvool 
ana  logwood  roots  deliverable  on  an  avenige  d 
500  tons  a  month.  It  was  further  aereed  ttt 
all  logwood  and  logwood  roots  over  andabof«ii 
3,000  tons  which  Bees  might  buy,  or  whkh  b 
might  cut  or  die  during  the  term  of  the  agreeaeit 
should  be  supped  by  Bees  to  the  respondeDti,  M 
and  except  such  quantities  as  he  mignt  require  it 
his  existing  contracts  with  other  parties,  "m  pnas 
of  roots  and  straight  wood  were  fixed  on  the  fatH  ^ 
the  prices  then  ruling  in  the  United  States.  It  «• 
however  provided  that  if  the  market  should  ifsSan 
the  price  should  be  reduced  corresponding^.  » f^ 
to  secure  the  respondents  a  net  profit  of  56.  per  loi. 
and  that  if  the  market  should  advance,  or  if  tb  it- 
spondents  should  make  sales  by  which  the  D0t  proA 
should  exceed  5s.  per  ton,  half  of  saoh  extil 
profit  should  be  paia  to  Bees.  Th-  wood  and  ro* 
were  to  be  consigned  to  the  respondents,  sod  ^ 
agreed  to  pay  Bees  such  money  as  he  might  r«qa* 
from  time  to  time,  but  their  advances  were  vA  tt 
exceed  a  total  sum  of  £2,000  uncovered.  IWa^ 
ment  was  to  expire  on  the  31st  of  December,  l^L 
when  Bees  was  to  square  any  balance  that  oogbt  te  J 
at  his  debit  in  the  respondents*  books. 

It  seems  that  Mr.  Charles  De  Meroado  v« 
member  of  the  firm  of  Lascelles,  De  Mercsdo,  i^ 
who  negotiated  the  contract  of  the  4th  ol  Jaw  ^ 
manageid  the  business.  Shortly  afterwards  he  *^ 
to  the  United  States.  On  his  return  in  Aagn*  ^ 
found  that  Bees  had  drawn  upon  his  firm  in  ^^e^^ 
the  limit  specified  in  the  agreement.  The  resp^ 
eats,  however,  continued  to  make  adfiBfln  V 
Bees  during  the  month  of  September.  ^VTi 
vauces  stipulated  for  iu  the  agreement  were  m\ff^ 
to  enable  Bees  to  purchase  logwood  for  tb  F«^ 
poses  of  the  cootract.  When  Bees  was  iasd  «» 
making  short  deliveries  he  declu^that]wh*<^^ 
quantity  of  logwood,  but  that  the  nuns  prevw^* 
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bemg  sent  down.  His  oontraot,  he  said,  would  be 
kept  at  the  end  of  December.  Later  on,  however, 
he  admitted  that  some  of  the  respondents*  money 
had  gone  to  buy  drays,  harness,  and  mules,  and 
that  some  had  gone  to  pay  for  an  ironmonger's 
hofliness  which  he  had  bought.  Then  Mr.  De  Mer- 
cado  insisted  on  security  being  given  and  on  more 
lapid  deliveries.  All  the  time  Bees  assured  Mr.  De 
Mercado  that  he  had  practically  no  other  creditors, 
sod  that  he  was  perfectly  solvent.  In  October  Rees 
produced  a  memorandum  purporting  to  show  his 
assets  and  liabilities.  His  assets  were  put  down  at 
£11,600  in  all.  His  total  liabilities  were  represented 
to  be  £7,700,  of  which  the  sum  of  £6,200  was  owing 
to  the  respondents.  He  was  closely  questioned 
both  by  Mr.  De  Mercado  himself  and  by  his  soL'citor, 
Mr.  Parquharson,  as  to  the  items  in  this  memoran- 
dum, and  as  to  his  position  generally.  He  satisfied 
them  both  that  the  memorandum  was  a  true  and 
honest  account,  and  that,  although  his  money  was 
locked  up,  the  value  of  his  assets  exceeded  his  liabilities 
by  nearly  £4,000.  Then  Mr.  De  Mercado  advanced 
bun  £600  more  to  pay  off  an  overdraft  with  his 
bankers,  and  on  the  same  day,  the  2Qd  of  November, 
he  executed  a  bill  of  sale  of  his  drays,  harness,  and 
mules,  and  his  stock-in-trade  in  the  ironmongery 
business,  to  cover  his  indebtedness  to  the  respondents. 

During  the  month  of  November  the  deliveries  of 
logwood  were  rather  more  satisfactory.  On  the  dOth 
of  that  month  Bees  applied  for  another  advance  to 
pay  off  an  overdraft  oi  £500  with  the  Colonial  Bank. 
Bees  was  again  questioned  by  Mr.  De  Mercado  and 
his  solicitor  as  to  his  position,  and  again  he  succeeded 
in  satisfying  them  both  that  he  was  perfectly  solvent. 
Mr.  De  Mercado  then  consented  to  pay  £500  to  Bees' 
account  with  the  bank,  and  promisea  to  make  him 
further  advances  if  the  business  worked  satisfactorily, 
on  Bees  undertaking  to  execute  a  fresh  bill  of  sale, 
which  he  did  on  the  2nd  of  December.  This  bill  of 
sale  included  some  cattle  and  mules  not  included  in 
the  former  bill  of  sale,  and  it  is  not  disputed  that  it 
comprised  substantially  the  whole  of  Bees*  available 
property.  In  view  of  the  execution  of  the  second 
biU  of  sale  the  bill  of  sale  of  the  2nd  of  November 
was  not  registered. 

On  the  14th  of  December  the  respondents,  in 
accordance  with  Mr.  De  Mercado's  promise,  advanced 
a  further  sum  of  £400.  Towards  the  end  of  Decem- 
b^  they  came  to  hear  that  Bees  owed  a  Mr.  Boettcher 
£1,600  which  had  been  concealed  from  them.  They 
then  took  possession  under  the  bill  of  sale  of  the  2nd 
of  December,  which  they  duly  registered.  Bees'  credit 
was  destroyed,  and  shortly  afterwards  proceedings  in 
bankruptcy  were  taken  against  him  by  an  unsecured 
creditor.  It  was  then  discovered  that  Bees'  statements 
were  not  true,  and  that  he  was  hopelessly  embarrassed 
at  the  time  when  he  entered  into  the  contract  of  the 
4th  of  June. 

There  is  no  question  as  to  the  good  faith  of  the 
respondents.  iNathan,  J.,  who  tried  the  case  in  the 
first  instance  and  saw  the  witnesses,  indudinir  Mr.  De 
Mercado  and  Mr.  Parquharson,  found  as  a  fact  that 
« the  assignment  was  taken,  and  the  payment  of  £500 
and  the  conditional  promise  to  pay  further  sums  from 
time  to  time  were  made  by  Mr.  De  Mercado,  in  good 
faith  and  in  the  belief  that  Bees  was  solvent." 

If  this  finding  be  correct,  as  it  undoubtedly  is,  it  is 
difficult  to  see  upon  what  ground  the  bill  of  sale  of 
the  2nd  of  December  can  be  impeached.  It  is  obvious, 
as  the  learned  Chief  Justice  points  out  in  his  very 
able  and  exhaustive  judgment,  that  the  contem- 
poraneous advance  was  made,  and  the  promise  of 
further  assistance  was  given,  "in  order  to  enable 
Bees  to  carry  on  his  business,  and  in  the  reasonable 
belief  that  he  would  thereby  be  enabled  to  do  so." 


It  was  objected,  indeed,  that  Bees  was  not  carnr- 
iug  on  a  business  properly  so  called,  and  that  tne 
advances  which  the  respondents  made  to  him  were 
not,  properly  speaking,  advances  at  all.  In  the  court 
of  first  mstance  Nathan,  J.,  relied  on  both  these  ob- 
jections. In  the  full  court,  in  deference  to  the  view 
expressed  by  the  Chief  Justice,  he  forbore  to  press 
the  former,  though  he  still  insisted  on  the  latter.  It 
is  not  very  easy  to  understand  either  objection.  A 
man  who  traffics  in  logwood  carries  on  a  business, 
whether  he  buys  the  logwood  in  which  he  deals  or 
digs  it  up  or  cuts  it,  and  the  occupation  in  which  he 
is  engaged  is  not  the  less  a  business  because  he  finds 
it  for  a  time  more  profitable  to  consign  all  his  produce 
to  one  customer  than  to  offer  his  wares  to  the  public 
generally.  Nathan,  J.,  came  to  the  conclusion  that 
the  payment  of  the  £500  and  the  further  payment  to 
Bees  were  not  properly  speaking  advances,  but  were 
repayments  of  part  of  the  value  of  logwood  previously 
delivered  by  him  imder  the  agreement  of  the  4th  of 
June.  But,  as  the  Chief  Justice  observes,  the 
respondents  were  under  no  obligation  to  make  any 
repayments  at  all  to  Bees.  The  moneys  they  paid 
him — the  £500  and  the  £400 — were  their  own  moneys 
and  came  out  of  their  own  pocket. 

Their  lordships  cannot  help  thinking  that  the 
fallacy  in  the  judgment  of  Nathan,  J.,  is  in  some 
measure  due  to  his  having  taken  an  erroneous 
view  of  the  agreement  of  the  4th  of  June.  He 
deals    with    that   agreement    as     bearing    on    the 

Questions  whether  there  was  a  business  and  whether 
iese  were  advances,  and  he  considers  its  effect  to  be 
that  "  the  whole  of  the  future  production  of  Mr. 
Bees'  lofi^ood  trade  was  vaUdly  prospectively 
assi^ed.'^  He  uses  those  words,  he  says,  "  advisedly, 
havmg  reference  to  the  decision  of  the  House  of 
Lords  in  Hdroyd  v.  MarshcUh  H  W.  B.  171,  10 
H.  L.  Cas.  191 ;  the  result  being  that  as  each  parcel 
of  logwood  reached  Bees'  hands  it  became  the  pro- 
perty of  Mr.  De  Mercado."  Their  lordships  are 
unable  to  agree  with  this  view,  nor  do  they  think 
that  the  case  of  Hdroyd  v.  Marshall  has  any  applica- 
tion to  the  agreement  in  question. 

In  the  resiut  their  lordships  wiU  humbly  advise  Her 
Majesty  that  the  appeal  must  be  dismissed. 

The  appellant  will  ])ay  the  costs  of  the  appeal, 
including  the  costs  of  the  application  for  leave  to 
add  certain  documents  to  the  record. 

Solicitors  for  the  appellant,  Cookiout  WainewrigM, 
<fc  Pennington. 

Solicitor  for  the  respondent,  John  Hands, 


OToutt  of  AypeaL 


April  6. 


App.  Bankruptcy. 
(Lord  Esher,  M.B.,  and  A. 
Smith  and  Davey,  L.  JJ.' 

In  re  Cbonmibs. 
Ex  parte  Ceonmibe.  (o.) 
Bankruptcy — Public  examination— Jurisdiction  of  regis- 
If^f. — Order  to  JUfi  accounts — Bankruptcy  Act,  1883 
(46  &  47  Yict.  c.  62),  ss,  17,  24,  99— Bankruptcy 
Rules,  1886,  r.  338. 

Where,  upon  his  public  eocamination,  a  bankrupt  denied 
that  he  had  carried  on  a  certain  business  as  hi^  own,  but 

(a.)  Beported  by  John  P.  Mellob,  Esq.,  Banrister- 
at-Law. 
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the  registrar  took  a  different  view  upon  his  evidence  and 
ordered  him  to  file  an  (iccount  of  hie  dealings  in  the 
"business  in  question^ 

Held,  by  the  Court  of  Appeal,  tJiat  the  registrar  had 
jurisdiction  to  determine  the  quesHon  of  title  to  the  busi^ 
ness  for  the  purposes  of  the  examination  and  of  making 
such  order. 

Appeal  by  the  bankrupt  from  an  order  of  Mr. 
Registrar  G^^OGard  directing  him  to  file  aooounts. 

&e  bankrupt  formerly  carried  on  business  as  an 
outside  stockbroker,  but  ne  was  adjudicated  bankrupt 
in  1885,  and  in  1886  his  public  examination  was 
adjourned  sine  die. 

In  March,  1894,  in  consequence  of  information 
acquired  by  the  official  receiver,  the  public  examina- 
tion was  resumed,  and  the  bankrupt  was  examined 
with  reference  to  his  having  carried  on  business  as  an 
outside  stockbroker  since  1S89  under  the  name  of 
**W.  Freeman."  The  bankrupt  denied  that  the 
business  was  his,  and  asserted  that  the  business  had 
been  commenced  by  and  belonged  to  his  wife,  and  that 
he  had  upon  leaving  the  employment  of  a  stockbroker 
carrying  on  business  under  the  name  of  Frederick 
Spence,  entered  into  his  wife's  employment  as  a  clerk, 
l^e  registrar,  however,  upon  the  application  of  the 
official  receiver,  made  an  onler  directingthe  bankrupt 
to  file  an  account  of  his  dealings  as  "  W.  Freeman.'' 
Tlie  bankrupt's  wife  was  not  present  at  the  examina- 
tion and  no  notice  had  been  previously  given  of  the 
above  application. 

The  iMuikrupt  appealed. 

Section  17  of  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  provides  for  and  r^ulates  the  public 
examination  oi  the  bankrupt. 

Section  24  provides,  sul>section  (2),  that  the  bank- 
rupt, inter  alia,  **  shall  generally  do  all  such  acts  and 
thmffs  in  relation  to  his  property  and  the  distribution 
of  the  proceeds  amongst  nis  creditors  as  may  be 
reasonamy  required  by  the  official  receiver,  special 
manager,  or  trustee,  or  may  be  prescribed  by  general 
rules,  or  be  directed  by  the  court  by  any  speciai  order 
or  orders  made  in  reference  to  any  particular  case,  or 
made  on  the  occasion  of  any  special  application  by 
the  official  receiver,  special,  manager,  trustee,  or  any 
creditor  or  person  interested."  Sm)-section  (3) :  **  He 
shall,  if  adjudged  bankrupt,  aid  to  the  utmost  of  his 
power  in  the  realization  of  his  property,  and  the 
distribution  of  the  proceeds  among  his  creditors  "  ; 
and  sub-section  (4)  enacts  that  if  a  debtor  wilfully 
fails  to  perform  the  duties  imposed  on  him  by  this 
section  or  to  deliver  up  possession  of  any  part  of  his 
property  which  is  divisible  among  his  creditors  under 
the  Act,  and  which  is  for  the  time  being  in  his  pos- 
session or  under  his  control,  to  the  official  receiver  or 
trustee  he  shall  be  guilty  of  contempt  of  court  and 
be  punished  accordingly. 

Action  99  provides  that  the  registrar  shall  have  the 
power  and  j  urisdiotion  in  the  section  mentioned.  There 
IS  no  provision  in  the  section  expressly  giving  the 
registnir  power  to  decide  questions  of  title  to  pro- 
p^ty.  Bule  338  of  ihe  Bankruptcy  Bules  is  set  out 
in  the  judgment  of  the  Master  of  the  Bolls. 

Herbert  Reed,  Q.C.,  and  F.  C.  Willis,  for  the 
debtor. — ^The  order  of  the  registrar  was  wrong, 
because  he  had  no  jurisdiction  to  determine  the 
question  of  title  to  the  business.  The  public 
examination  is  regulated  by  section  17  of  the  Bank- 
ruptcy Act,  and  neither  that  section  nor  section  99, 
which  defines  and  limits  the  power  of  the  registrar, 
gives  him  jiuisdiction  to  decide  any  such  question 
upon  it.  fiirther,  by  rule  6  of  the  Bankruptcy  Bules, 
it  is  provided  that  certain  matters,  including  in  clause 
(e)  "  applications  ...  to  declare  for  or  against  the 
title  of  the  trustee  to  any  property  adversely  claimed, " 


*' shall  be  heard  and  determined  in   open  coait" 

Siord  EsHEE,  M.B. — Does  not  the  registrar  decide 
e  question  for  the  limited  purpose  of  ordering  the 
account  P]  No ;  the  proper  course  is  for  the  regutzv 
to  report  to  the  judge  upon  the  facts  dinlosed 
upon  the  examination.  Motion  can  then  be  mide 
before  the  judge  on  the  matter.  No  such  otda  « 
this  has  ever  been  made  in  practice ;  and  tiie  book- 
rupt's  wife,  had  she  been  present,  could  not  hn 
examined  the  debtor,  not  being  a  creditor.  If  ^ 
registrar  made  the  order  for  the  purposes  of  the  por- 
poses  of  the  examination  only,  he  must  nerertliclfli 
be  assumed  to  have  intended  it  to  be  ob^ed.  Bat 
if,  in  point  of  fact,  the  business  is  not  the  dtk/^i, 
the  order  is  reduced  to  an  absurdity,  beosoie  it 
would  be  impossible  then  for  the  debtor  to  fornib 
accounts.  Further,  the  order  is  too  wide,  isd  s 
oppressive.  In  effect  it  requires  the  debtor  to  fnrniiii 
accounts  of  transactions  for  two  years  whiofa  hiT« 
amounted  to  some  hundreds  a  day. 

Muir  Mackenzie^  for  the  respondent.— This  orfe 
was  rightly  made.  The  registrar  had  juriidicticBi  to 
determine  the  question  for  the  purpose  of  directis^ 
the  bankrupt,  as  part  of  his  examination  and  at  part 
of  the  evidence  which  it  was  the  object  of  ^ 
examination  to  collect,  to  furnish  accounts  of  1m 
dealings.  If  he  fails  to  furnish  them  and  a  motiofi 
is  made  to  commit  him  thereupon,  the  oonrt  wi 
have  power  to  sift  the  matter  and  would  not  ut 
upon  the  decision  of  the  registrar  alone. 

J.  Cooper  WiUis,  in  reply. — ^The  right  time  to  tat 
the  validity  of  the  bankrupt's  denial  as  to  hii  titlti 
before  an  order  is  made.  The  court  would  hste  bo 
power  to  go  behind  the  order  of  the  registrar,  hecw 
m  this  matter  he  is  acting  as  the  ** court"  [h  rt 
Maugham,  36  W.  B.  846,  21  Q.  B.  D.  21).  Seotwo  Jt 
of  the  Bankruptcy  Act,  moreover,  was  intei^ta 
apply  only  to  accounts  prior  to  the  receiving  oria. 

Lord  EsHEB,  M.B.— In  this  case  the  debtor  )d 
been  adjudicated  bankrupt,  and,  after  a  considai^ 
interval  had  elapsed,  was  examined  at  a  publie  sJttaf 
held  by  the  court  for  his  examination  unaer  seetkn  T 
of  the  Bankruptcy  Act.  That  public  ersTnTnitafin » 
to  be  held  before  an  officer  of  the  court  fortb 
express  purpose  of  examining  the  debtor,  but  notiai 
whatever  is  to  be  then  determined.  The  puipo*  i 
it,  therefore,  is  only  for  the  collection  of  efidea* 
from  the  debtor  himself,  upon  which  the  court  oiy 
afterwards  act  as  it  thinks  fit.  The  regi^nr  vto 
conducts  the  examination  has  to  detmiiae  vb£ 
questions  are  proper  questions  to  be  adminirteni 
and  it  would  be  an  excellent  thing  if  the  regi^o 
would  rule  out  a  great  number  of  the  queetiaDS  t^ 
are  put.  And  the  registrar  has  also  to  coop^I  tbf 
bankrupt  to  answer  proper  questions,  by  thie^fsss^ 
if  necessary,  the  consequences  which  may  enme  o|wi 
his  refusal  to  answer. 

Now,  for  the  purposes  of  this  collecting  of  endfflff' 
the  debtor  may  be  required  to  answer  questioos  *  ^ 
his  dealings,  and  it  is  the  duty  of  the  regiitrtf  t^ 
allow  such  questions  as  to  his  dealings,  but  not  tf  ti^ 
tbose  of  other  people,  and  for  that  particoltf  ps^ 
he  must  determine  whether  the  questions  propflf^ 
are  or  are  not  with  respect  to  the  l*?*^* 
dealings.  He  has  no  power  to  finally  determine  tv 
question  ;  but  he  does  so  just  in  the  same  wij  ^  * 
commissioner  to  take  evidence  may  allow  for  tl»  flo* 
and  for  the  purpose  of  the  examinarion  qoes^^ 
which  are  afterwards  struck  out.  So  here  ti^  rq5* 
trar,  in  determining  that  the  business  in  queftv*  *^' 
the  debtor's  own  business,  only  did  so  for  tie  w*. 
and  for  the  purpose  of  the  examination;  snd  ^ 
the  matter  subsequently  comes  before  the  ooait  w 
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oonrt  will  not  act  upon  his  decision,  and  will  not 
commit  the  bankrupt  to  prison,  unless  it  is  satisfied 
that  the  fact  is  that  the  business  really  was  his. 

I  think  that  rule  338  of  the  Bankruptcy  Bules  makes 
that  dear.  It  provides  as  follows  :—*' Hie  debtor 
shall,  on  the  request  of  the  official  receiver,  furnish 
him  with  trading  and  profit  and  loss  accounts,  and  a 
cash  and  goods  account  for  such  period  not  exceeding 
two  years  prior  to  ihe  date  of  the  receiving  order  as 
the  official  receiver  shall  specify.  Provided  that  the 
debtor  shall,  if  ordered  by  the  court  so  to  do,  furnish 
such  accounts  as  the  court  may  order  for  a  longer 
period.  If  the  debtor  fails  to  comply  with  the  re- 
quirements of  this  rule,  the  official  receiver  shall 
report  such  failure  to  the  court,  and  the  court  shall 
take  such  action  on  such  report  as  the  court  shall 
think  just." 

Now  that  rule  gives  the  court  the  greatest  possible 
power.  All  the  objections  raised  to  the  registrar's 
order,  therefore,  appear  to  me  to  fall  to  the  ground. 
It  was  urged  that  although  the  business  might  not  in 
tact  be  the  bankrupt's,  and  that  he  might  consequently 
be  ordered  to  fumi^  accounts  of  someone  else's 
dealings,  the  court  would  in  such  an  event  have  no 
power  to  relieve  against  that  order.  But  it  never 
could  have  been  intended  that  such  a  thing  should 
be  done  by  the  bankrupt.  He  could  not  do  it,  and 
to  say  that  the  court  would  be  obliged  to  punish 
him  for  not  doing  something  which  it  was  impossible 
for  him  to  do  is  a  violent  contradiction  of  law,  jus- 
tice, reason,  and  sense. 

The  proper  thing  for  the  bankrupt  to  do  under 
these  circumstances,  if  it  be  true,  as  he  alleges,  that 
the  business  is  in  reality  not  his,  is  for  him  to  go 
before  the  court  and  say  so.  In  ihat  case  the  court 
win  do  what  is  just,  and  will  not  punish  the  bankrupt 
if  the  court  is  of  opinion  that  his  failure  to  furnish  these 
accounts  is  because,  in  fact,  the  business  was  not  his 
own  business. 

I  am  of  opinion,  therefore,  that  the  registrar's 
decision  was  a  temporary  decision  only  arrived  at  for 
the  purposes  of  the  proceedings  to  collect  evidence,  and 
for  no  other  purposes.  For  these  reasons  his  order 
was  right,  and  the  appeal  must  be  dismissed. 

A.  L.  Smhh,  L.  J.— [After  referring  to  the  facts  the 
learned  Lord  Justice  continued: — ]  As  has  been 
pointed  out  by  the  Master  of  the  Bolls,  this  determina- 
tion as  to  the  title  to  the  business  does  not  bind  the 
bankrupt  hereafter.  But  I  can  understand  that  he 
might  feel  himself  in  this  difficulty,  that  he  is  compelled 
to  make  up  his  mind  whether  W.  Freeman  is  himself 
or  not.  For  if  he  says  he  is  not,  and  does  not  futDish 
these  accounts,  and  it  afterwards  turns  out  that  he  is, 
then  he  will  be  punished.  But  the  court  clearly  would 
make,  on  an  application  to  commit  the  bankrupt, 
whatever  order  it  considered  just  to  him. 

Davby,  L.J. — I  agree ;  and  I  will  only  add  that  the 
way  the  matter  strikes  my  mind  is,  that  the  registrar 
thought  that  an  order  for  further  accounts  was 
necessary  for  the  collection  of  evidence,  and  I  regard 
such  an  order  as,  in  fact,  growing  out  of,  or  m  a 
sense,  part  of,  the  examination  itself.  If  that  is  so,  it 
is  clear  that  it  cannot  be  a  final  determination  of  the 
matter,  and  I  think  it  would  be  open  to  the  bankrupt 
to  show  affirmatively  before  the  judge  that  the 
business,  notwithstanding  his  answers  in  the  examina- 
tion, was  not  in  fuct  his  business,  and  he  could  thus 
contest  the  decision  of  the  registrar. 

Appeal  dismissed. 

Solicitor  to  the  appellant,  Joseph  Davis. 

Solicitor  to  the  respondent,  Solicitor  to  the  Board  of 
Trade. 


From  Chan.  Div.  ^ 

(lindley,  Lopes,  '  April  5. 

and  Kay,  L. JJ.) ) 

In  re  Head. 

Head  v.  Head. 

Tester's  Case,  (a.) 

Partnership  debt — Banking  firm — Novation — Deposit 
note — Liability  of  deceased  partner's  estate. 

Subsequently  to  the  death  of  a  partner  in  a  banking 
firm  a  customer  transferred  £500  from  his  current 
account  to  a  deposit  account  On  a  claim  by  him  against 
the  deceased  partner's  estate  on  the  deposit  note, 

Heldt  that  there  was  novation  of  the  debt,  and  that  the 
deceased  partner'* s  estate  was  discharged. 

Appeal  from  a  judgment  of  Chitty,  J. 

This  was  an  application  by  A.  Tester  in  the  admin- 
istration of  the  estate  of  G.  Head,  deceased,  formerly 
a  partner  in  the  Edenbridge  Bank,  to  render  the 
ebtate  liable  on  a  deposit  note  of  the  bank  for  £dOO. 

G.  Head  died  on  the  10th  of  December,  1890.  At 
that  date  Tester  had  a  balance  at  the  bank  to  his 
credit  of  £501  lis.  6d.  on  a  current  account.  On  the 
26th  of  December,  1890,  he  transferred  £500  from  the 
current  account  to  a  deposit  account.  Interest  was 
payable  on  the  deposit  account  at  the  rate  of  3^  per 
cent,  per  annum,  and  the  money  was  repayable  at 
twenty-one  days'  notice. 

On  the  24th  of  February,  1892,  G.  S.  Head,  the  sole 
surviving  partner,  a  son  of  G.  Head,  stopped  pay- 
ment and  was  subsequently  adjudicated  a  bankrupt. 

Between  the  date  of  G.  Head's  death  and  the 
stoppage  of  the  bank.  Tester  drew  out  of  his  current 
account  sums  amounting  to  more  than  £501  lis.  6d., 
and  also  paid  in  sums  to  the  credit  thereof.  At  the 
date  of  the  stoppage  he  had  to  his  credit  the  said  sum 
of  £500  on  deposit,  and  had  overdrawn  his  current 
account  to  the  extent  of  £31  Os.  lOd. 

Chitty,  J.,  held  that  there  was  novation  of  the 
debt,  and  tiiat  Tester's  claim  must  be  disallowed. 

Tester  appealed. 

Swinfen  Eady,  Q.C,  and  Eve,  for  Tester,  cited 
Heath  V.  Percival,  1  P.  Wms.  682 ;  Harris  v.  Farwdl, 
15  Beav.  31 ;  In  re  Head,  Head  v.  Head,  ante,  p.  55, 
[1893]  3  Ch.  426. 

R,  F,  Norton  and  E,  Hatton,  for  the  respondent, 
the  executrix  of  G.  Head,  were  not  called  on. 

Lindley,  L.J. — In  my  opinion  there  is  no  doubt 
about  this  case.  Shortly  after  the  death  of  the  father) 
Mr.  Tester  comes  and  says,  "  I  want  that  £500  out," 
whereupon  the  son  asks  him  to  leave  it  in  on  a  deposit 
account.  Now  when  Mr.  Tester  had  agreed  to  that 
he  was  no  longer  at  liberty  to  treat  the  money  as  stand- 
ing to  the  old  account.  The  transaction  was  exactly 
the  same  as  if  Mr.  Tester  had  drawn  a  cheque  for  the 
money  and  then  paid  it  in  again  on  a  deposit  account. 
If  my  view,  therefore,  is  right,  this  case  does  not 
resemble  the  cases  cited,  for  here  the  character  of  the 
debt  has  been  completely  changed,  and  the  estate  of 
the  father  is  therefore  discharged. 

Lopes,  L.  J. — I  agree.  It  appears  to  me  that  the 
case  is  the  same  as  if  the  claimant  had  drawn  a 
cheque  for  £500  and  had  then  gone  across  to  the  other 
side  of  the  bank  and  paid  it  in  on  a  new  deposit 
account.  In  fact  the  transaction  with  regard  to  the 
deposit  is  entirely  new.  The  debt  was  paid  off  and 
then  the  money  replaced  in  the  bank,  but  no  lonffor 
on  the  same  terms  as  before,  it  was  no  longer  capable 

(a.)  Beported  by  C.  F.  DuNOAKjEsq.,  Barrister-at- 
Law. 
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of  being  drawn  out  at  pleasure,  as  it  appears  to  me  the 
transaction  is  an  absolutely  different  one  altogeUier. 

Kat,    L.J. — ^The    son,    after  the    father's  death, 

Sersuaded  the  claimant  to  place  the  money  to  a 
eposit  account,  the  current  account  being  continued 
after  this  sum  was  withdrawn.  And  eyen  if  it  had 
been  left  with  the  current  account  the  father's  estate 
would  have  been  discharged  long  ago  by  the  pay- 
ments made  since  his  death  by  the  bank  to  the  claimant 
on  his  current  account.  In  such  a  case  as  this  I  know 
of  no  law  which  would  enable  the  claimant  to  prove 
against  the  father's  estate,  if  such  a  law  existed  it 
would  be  a  bad  law.  The  transaction  is  an  entirely 
new  contract  witn  the  surviving  partner. 

Appeal  dUmUstd, 

Solicitors  for  the  appellant,  Haaties, 

Solicitors  for  the  respondent,  Clarke  ds  Caikin, 


From  Chan.  Div.    \ 

(lindley,  Kay,  and  [  Feb.  26. 

A.  L.Smith,L.JJ.)) 

In  re  SooiliTl:  Anonyme  des  Yerreries  de  L'Etoile 
Marohiennb  Trade-Mark. 

Trade-mark — Begietration — SuhMquent  registration  of 
trade-mark  caictdated  to  deceive — User — Person  ag^ 
grieved— Expunging  mark  from  register — PatentSt 
<fcc.,  Act,  1883  (46  &  47  Vict,  c.  57),  m.  67,  72  (sub- 
section 2),  90— Patents,  cfec.  Act,  1888  (61  &  62  Vict, 
c.  60),  M.  11,  14. 

B,  &  Co,  in  1876  registered  the  device  of  a  star  in 
respect  of  glass,  and  the  glass  was  ordered  by  their  cus- 
tomers under  the  description  of  "  Star  Brand  "  glass,  A 
Belgian  company,  in  March,  1890,  registered  as  a  trade- 
mark for  window  glass  the  words  **  Bed  Star  Brand,** 
having  some  time  previously  registered  in  Belgium 
a  red  star,  B.  ik  Co,,  who  purchased  their  glass  in 
Belgium  and  carried  on  business  in  London  as  eayorters 
to  the  Colonies,  heard  from  their  agent  in  New  Zealand 
that  the  Belgian  company  were  selling  window  glass  there 
under  the  name  of  "  -Red  Star  Brand,**  and  on  inquiry 
they  learnt  in  1893  for  the  first  time  that  the  mark  in 
question  had  been  registered  by  the  Belgian  company. 
They  thereupon  moved  to  have  the  mark  expunged  from 
the  register,  on  the  ground  that  it  was  calculated  to 
deceive. 

Held  {affirming  the  judgment  of  Stirling,  J.,  reported 
[1894]  1  Ch,  61),  that  B,  d:  Co.  were  entiUed  to  have  the 
trade-mark  of  the  Belgian  company  removed  from  the 
register. 

Appeal  by  the  8oci§t§  Anonyme  des  Yerreries  de 
L'Etoile  from  the  judgment  of  Stirling,  J.,  dated  the 
4th  of  November,  1893  (reported  [1894]  1  Ch.  61), 
directing  trade-mark  No.  96,732,  which  had  been 
register^  by  the  above-named  society  in  respect  of 
glass,  to  be  expunged  from  the  register  of  trade- 
marks. 

The  applicants  in  the  court  below,  Messrs.  Henry 
Brooks  &  Co.,  of  Bishopsgate-street,  and  their  pre- 
decessors had  for  many  years  carried  on  business  in 
London  as  Australian  merchants  and  exporters,  and 
had  large  dealings  in  window  glass.  They  purchased 
in  Belgium  glass  manufactured  in  that  country, ' 
which  was  delivered  to  them  at  Antwerp  and  shipped 
by  them  to  England,  from  whence  it  was  re-shipped  \ 
by  them  to  the  Australian  colonies  and  elsewhere  in 
accordance  with  orders.  In  1876  they  registered  in 
connection  with  this  business  certain  trade-marks, 

(rt.)  Eeported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 


and  among  them  a  star  in  respect  of  window  gUw. 
It  appears  from  the  evidence  that  this  tntde-mtd 
was  m  use  as  early  as  1875,  and  that  the  g^  loU 
by  the  applicants  and  to  which  the  trade-maik  wu 
affixed,  was  then  and  has  ever  since  been,  ofdoed 
by  customers  under  the  description  of  the  SUr  Bnai 

The  BodM,  which  was  a  Belgian  coinpaQv  eogtged 
in  the  manu^ture  of  glass,  on  the  27tli  of  Janaur. 
1886,  registered  in  Belgium,  as  a  trade-mark  (or 
glass,  a  red  star  with  the  letters  L  L  nndenuslb 
It,  and  on  the  26th  of  October,'  1892,  they  np- 
tered  the  red  star  without  those  letters.  On  tbe 
20th  of  March,  1890,  the  sod^t^  registered  in  Esf- 
land  as  a  trade-mark  for  window  glass  merdy  tb 
words  *'  Bed  Star  Brand,"  and  this  was  the  ntui 
now  in  question.  The  red  star  registered  in  Belgiu 
would  seem  to  have  been  used  as  a  trade-ma^  by  tbe 
soci^t^  since  the  year  1880,  and  from  that  time  \up 
quantities  of  ^|as8  bearing  this  mark  had  ben 
imported  into  England,  but  the  manager  of  tbe 
som^t^  stated  that  shipments  were  not  made  by  titen 
to  Australia  or  the  English  colonies. 

Messrs.  Brooks  &  Co.,  having  been  infoimed  m 
the  early  part  of  1893  by  their  agent  in  5^ 
Zealand  that  window  glass  was  being  offered  k 
sale  there  under  the  name  "Bed  Star  Brutd," 
made  inquiries  and  then  leamt  for  the  first  tiai 
that  the  soci^t^  had  registered  the  maik  ooo- 
plained  of.  They  thereupon  gave  notice  of  motaa 
to  expunge  the  mark,  and  upon  the  hesrisf  d 
the  motion  Stirling,  J.,  held  that  the  msik  ngii- 
tered  by  the  soci^S  was  calculated  to  deoeife,  sd 
that  the  applicants  were  aggrieved  penoo,  td 
were  not  precluded  by  reason  of  their  dday  froa 
obtaining  the  relief  they  asked  for,  and  he  ordeni 
the  marks  to  be  expunged  from  the  register. 

Thesoci^t^  appealed. 

MouUon,  Q.C.,  and  Boger  Wallace,  for  the  ml- 
lants.  —The  appellants  have  for  many  yean  nsn  i 
red  star  device  in  connection  with  glass,  and  &ef 
have  sold  in  the  United  Eongdom  upwards  of  £90,W 
worth  of  glass  bearing  such  a  device.  The  name  *"  M 
Star  Brand "  has  attached  to  the  ajmeUaoti'  gfas 
and  is  distinctive.  The  registration  of  those  i^ 
as  a  trade-mark,  which  was  done  in  1890,  hac  fsk 
been  proved  to  have  occasioned  any  confosioa  beim 
the  appellants'  and  the  respondents'  goodi  dnxiei 
that  period,  and  will  not  injure  the  respoodoiii^  u 
they  do  not  trade  in  England.  It  maybe  that  ^ 
appellants  could  not  have  registered  the  words  "^ 
Brand,"  but  the  addition  of  the  word  "  red**  oel^ 
the  mark  sufficiently  distinctive.  The  af^ielljiA' 
mark  does  not  so  nearly  resemble  the  legpoak^' 
mark  as  to  be  calculated  to  deceive,  having  regsd  ^ 
the  circumstances  that  the  latter  do  not  trade  is  ^ 
United  Kingdom  and  that  the  former  have  iffi^  ^ 
large  trade  in  this  country.  The  respondoiiB  iiift 
have  known  that  this  mark  was  being  used,  and  ^  it 
is  expunged  they  will  be  able  to  appropriate  the  bzgt 
trade  which  they  have  suffered  to  spring  up.  Is  tbi 
exercise  of  the  discretion  vested  in  the  court  i>y  ik^ 
90  of  the  Patents,  &c..  Act,  1883,  with  regard  toft^ 
rectification  of  the  register  on  the  apphcaticmtrfa^p^ 
son  aggrieved,  the  court  ought  to  set^  that  no  iaj*^ 
is  done,  and  it  would  meet  the  justaoe  of  the  em^ 
the  appellants  were  limited  in  their  oser  of  tifes  iad^ 
maik  to  the  United  Eongdom. 

It  was  then  sought  on  behalf  of  the  •ppcOa^j' 
read  certain  additional  affidavits  which,  it  was  **» 
went  to  prove  that  the  respondents  were  aw«e  a 
1891  of  the  user  by  the  ^pellants  of  their  r^i^ 
device,  but  their  lordships,  on  being  informed  » 
such  additional  evidence  did  not  show  thai  there 
spondents  were  in  that   year  aware  of  the  rtf»- 


Vol.xi;n.       [May 6. 1894]        THE  WEEKLY  REPORTER. 


421 


C.  A.        In  be  Socilrrt  Anonymb  dbs  Vkerbries  de  KEtoilb  MABomBimE  Teadb-Mabk.        C.  A. 


tration  of  the  words 
reoeiTe  the  evidenoe. 


'  Bed  Star  Brand."   dedined  to 


ffastings,  Q,C,y  and  JbAn  Cutler,  for  the  respondents, 
not  called  upon. 


LnroLBY,  L.  J. — ^This  case  is  an  important  one  un- 
questionably, not  only  to  the  Soci^tl  Anonyme  des 
Yerreries  de  L'Etoile  in  Belgium,  but  to  persons  inter- 
ested in  trade-marks  generally.  The  case  is  peculii^, 
and  for  this  reason:  Messrs.  Brooks  &  Co.,  who  in 
1876  re^;istered  as  their  trade-mark  for  glass  a  star, 
comphun  of  a  trade- mark  which  does  not  consist  of  a 
star,  but  consists  of  the  words  **  Bed  Star  Brand." 
At  first  si^ht,  without  knowing  what  their  rights  are 
under  their  registered  trade-mark  of  a  star,  these 
seem  to  be,  or  might  be,  two  different  marks ;  but  in 
order  to  consider  whether  they  are  or  not,  and  in 
order  to  see  whether  the  Belgian  soci^t6*s  trade-mark 
is  calculated  to  deceive,  one  must  consider  what 
Messrs.  Brooks  &  Co.'s  rights  are  under  their  regis- 
tered mark  of  a  star.  That  depends  on  section  67  of 
the  Act  of  1883 :  *'  A  trade-mark  may  be  registered 
in  any  colour,  and  such  registration  shall  (subject  to 
the  provisions  of  this  Act)  confer  on  the  registered 
owner  the  exclusive  rights  to  use  the  same  in  that  or 
any  other  colour."  So  that  Messrs.  Brooks,  if  they 
liked,  could  use  the  star  for  their  glass  in  an^  colour 
they  like— green,  red,  blue,  orange,  or  anythmg  else. 
That  being  the  case,  it  seems  obvious  that  the  Belgian 
company  could  not  register  in  England  for  glara,  a 
red  star.  Now  it  does  seem  a  little  startline  that  if 
they  cannot  resister  a  simple  red  star  they  should  be 
enabled  to  register  the  description  of  that  very  same 
thing  in  woras — that  is  to  say,  that  although  they 
cannot  appeal  to  the  eye  they  may  appeal  to  the  ear. 
I  cannot  say  that  is  right,  and  that,  I  understand,  is 
the  real  view  taken  by  the  learned  judge  in  the  judg- 
ment which  has  been  read.  Two  manes  may  be'  cfu- 
culated  to  deceive,  either  by  appealing  to  the  eye  or 
to  the  ear,  or  one  M>pealing  to  the  eye  and  one  to  the 
ear.  Finding,  as  I  ao,  that  the  applicant's  glass  is 
89ld  as  '*  Star  Glass  "  or  "  Star  Brand,"  and  bearing 
in  mind  that  the  star  may  be  in  any  colour,  I  cannot 
see  that  '*Bed  Star  Brand"  is  not  calculated  to 
deceive. 

So  far,  I  think,  the  applicants  are  aggrieved ;  and  I 
think  that  it  is  quite  plain  that  if  now  the  Belgian 
company  were  seeking  to  register  the  words  "  Red 
Star  Brand  "  in  the  face  of  the  evidence  before,  us  the 
comptroller  would  decline  to  register  the  mark  on 
the  ground  that  it  was  not  a  proper  trade-mark, 
having  regard  to  the  trade-mark  of  Messrs.  Brooks 
&  CSo.  But  that  is  not  quite  this  case.  The  ques- 
tion now  is,  not  whether  the  Belgian  company 
should  be  permitted  to  register  this  mark,  for  they 
did  in  fact  register  it  in  1890,  but  the  application  is 
to  expunge  their  registered  mark,  which  is  a  strong 
thing  no  doubt,  and  to  expun^  it  after  some  three 
years'  eojoyment  is  stronger  stilL 

At  first  I  was  disposed  to  think  thai  there  might 
be  some  difficulty  on  the  part  of  Brocks  &  Co.  in  ex- 
punging after  the  lapse  of  three  years,  but  the  delay 
is  explained.  It  was  explamed  to  tJhe  satisfaction  of 
the  learned  judge,  and  it  is  explained  now,  I  think, 
to  our  satisfaction.  The  real  truth  is  that,  for  reasons 
which  I  will  give  presently,  Brooks  &  Co.  did  not  in 
fact  know  of  this  registration.  How  it  came  to  pass 
that  they  did  not  know,  considering  that  the  Belgian 
company  must  have  advertised  their  application,  is,  I 
think,  tolerably  obvious.  Brooks  &  Co.,  although 
they  carry  on  business  here,  are  exporters;  they  ao 
not  sell  in  this  country.  There  is  nothing  to  prevent 
their  selling.  They  misht  expand  their  business  to- 
morrow for  anything  I  know,  but  in  fact  they  have 
not.    They  cure  export  merchants,  and  it  may  well  be 


that,  being  export  merchants,  they  have  not  paid  that 
attention  to  the  registration  of  marks  for  the  sale  of 
goods  in  this  country  which  they  would  have  done  if 
their  business  had  been  a  retail  or  wholesale  business  in 
this  country.  That  may  possiblv  explain  the  fact  that 
they  did  not  know,  notwithstanding  uie  advertisement, 
that  the  Belgian  company  had  so  long  ago  as  1890 
registered  this  mark  "  Bed  Star  Brand."  Now  it  is 
suggested  t^at  there  is  further  evidence  forthcoming, 
but  we  are  told  frankly  enough  by  Mr.  Wallace  that 
the  evidence  which  he  proposed  to  adduce  does  not 
touch  that  particular  pomt.  It  is  not  in  other  words 
evidence  that  Brooks  &  Co.  did  know  of  this  reg;istra- 
tion  in  1890.  Apart  from  that  there  certainly  has 
been  no  delay  whatever.  They  have  found  out  quite 
recently  that  the  Belgian  company's  glass— this  "Red 
Star  Brand  " — ^is  competing  with  their  glass  in  New 
Zealand,  where  they  also  have  a  registered  trade- 
mark. Having  discovered  that,  they  say  "We  will 
see  if  we  cannot  expunge  this  mark  ('Bed  Star 
Brand ')  of  the  Belgian  company."  I  think  they  are 
entitled  to  do  it.  It  does  not  at  all  follow  from  this, 
nor  is  it  to  be  inferred  from  this,  that  Brooks  &  Co. 
could  fi^t  an  injunction  to  restrain  the  Belgian  com- 
pany from  using  this  brand.  I  say  nothing  about 
that.  But  I  think  Brooks  &  Co.  are  entitled  to  have 
the  trade-mark  "  Bed  Star  Brand  "  ^punged,  and  I 
think,  therefore,  the  appeal  must  be  dismissed. 

Kat,  L.  J. — I  am  of  the  same  opinion.  The  appli- 
cation is  made  under  section  90  of  the  Patents, 
Designs,  and  Trade-Marks  Acts,  1883  to  1888.  Under 
that  section  the  court  may,  "on  ths  application  of 
any  person  aggrieved  .  .  .  .  by  an  entry  made 
without  sufficient  cause  in  any  such  register,  make 
such  order  for  making,  expungiog,  or  varying  the 
entry  as  the  court  thinks  fit."  Therefore  uie  ques- 
tion is  whether  the  applicant  can  show  that  the  entry 
of  which  he  complams,  and  which  he  seeks  to  have 
expunged,  has  been  made  without  sufficient  cause. 

Now  I  turn  bEiok  to  section  72,  and  there  it  is 
enacted  that,  "except  as  aforesaid  ....  the 
comptroller  shall  not  register  with  reference  to  the 
same  goods,  or  description  of  goods,  a  trade-mark 
having  such  resemblance  to  a  trade-mark  already  on 
the  register  with  respect  to  such  goods  or  description 
of  goods  as  to  be  calculated  to  deceive."  The  words 
in  the  former  Act  were  "so  nearly  resembling." 
They  have  been  eJtered  by  expunging  those  words 
and  substituting  "  having  such  resemblance  to." 

Now,  first  of  all  what  does  "  calculated  to  deceive  " 
in  that  section  mean  ?  It  must  mean  calculated  to 
deceive  by  the  use  of  the  mark,  not  by  its  being 
merely  on  the  register,  but  by  the  use  that  may  be 
made  of  it  The  question  here  is .  certainly  a  new 
one.  The  applicants  have  registered  a  device — ^a  star 
— ^without  any  words  at  aU,  and  the  persons  against 
whom  they  are  applying  have  registered,  since  the 
Act,  of  1888,  the  words  "Bed  Star  Brand,"  without 
any  device.  I  doubt  whether  that  could  have  been 
done  at  all  under  the  Act  of  1883,  for  then  the  mark 
must  have  been  a  faxusy  word  or  a  device.  I  do  not 
think  "  device  "  would  indude  a  series  of  words  like 
this.  Under  the  Act  of  1888  it  seems  that  words 
may  be  registered,  because,  by  section  64,  sub-section 
(e),  among  the  things  that  may  be  registered  are  "  a 
word  or  words  bavins  no  reference  to  the  character 
or  quality  of  the  goods,  and  not  being  a  geographical 
name."  I  presume  it  was  registered  under  that  sub- 
section. Now,  have  tiie  words  which  the  respondents 
to  this  application  have  registered  such  a  resemblance 
to  the  tnide-mark  which  the  applicants  have  put  on 
the  register  as  to  be  calculated  to  deceive  r  Mr. 
Moulton  in  his  argument  admitted  that,  the  appli- 
cants haying  registered  the  device—the  picture  of  a 
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star — ^the  respondents  could  not  register  the  word 
"  Star/'  nor  could  they  register  the  words  **  Star 
Brand."  I  think  that  is  quite  obvious,  because, 
although  one  appeals  to  the  eye  and  the  other  to  the 
ear,  they  would  so  nearly  resemble  as  to  be  calculated 
to  deceiye. 

But  Mr.  Moulton  rested  his  argument  chiefly  upon 
the  fact  that  the  words  **  Star  Brand  "  were  preceded 
by  the  word  '*red."  He  said  that  made  all  the 
difference,  and  that  ''Red  Star  Brand"  did  not  so 
nearly  resemble  the  device  of  the  star  without  any 
colour  at  all  as  to  be  calculated  to  deceive.  Then  one 
cannot  help  remembering  section  67,  which  provides 
in  effect  that  the  applicants,  having  registered  the  star 
without  colour,  may  use  that  star  in  any  colour  they 
like.  Therefore  they  may  use  a  red  star,  and,  there- 
fore, the  addition  of  the  word  '*  red  "  does  not  seem 
to  me  to  help  the  respondents,  because  they  are  in 
this  position ;  they  could  not  have  registered  a  picture 
of  a  star  at  all  in  any  colour,  and  if  they  had  tried  to 
register  a  red  star  they  would  have  been  met  at  once 
by  section  67.  So,  finding  they  are  unable  to  register 
a  picture  of  a  red  star,  they  trj  to  esca|>e  the  Act  of 
Parliament  by  registering  the  words  *'  Bed  Star." 
To  my  mind  the  words  "Red  Star"  do  so  nearly 
resemble  the  device  of  the  star  which  the  applicants 
have  registered  as  to  be  calculated  to  deceive,  and  I 
confess  I  should  come  to  that  conclusion  even  without 
the  evidence  that  is  before  us ;  but  the  evidence 
that  is  laid  before  us,  particularly  the  evidence  of  the 
respondents*  witnesses,  seems  to  me  to  put  that 
absolutely  beyond  question,  because  a  number  of 
them  say  that  if  glass  was  inquired  for  by  the  word 
*'Star"  only,  they  should  deem  it  to  mean  the 
respondents'  (i.e.,  the  so«;iet^)  glass.  Anybody  using 
a  device  of  a  star  on  glass  is  using  that  which 
would  be  taken  to  mean  the  respondents',  and 
therefore  would  seriously  interfere  with  the  trade 
of  the  applicants;  and  if  the  society  might  put 
upon  the  register  a  device  which  everybody  would 
understand  to  mean  that  tiieir  glass  was  the 
"  Star "  glass,  all  I  can  say  is  they  would  then  be 
putting  upon  the  register  a  thing  so  nearly  re- 
sembling tne  star  of  the  applicants  as  to  be  calculated 
to  deceive. 

The  only  other  question  is  whether  there  has  been 
so  much  delay  that  the  applicants  should,  on  that 
ground,  be  refused  relief.  I  think  the  evidence  desla 
with  that  point  effectually.  The  applicants  did  not 
know  until  within  a  very  few  weeks  before  their 
application  was  made  that  this  mark  had  been  regis- 
tered at  all,  and  therefore  there  is  no  question  of 
delay.  They  came  as  soon  as  they  could.  They  were 
led  to  the  discovery  by  this  fact,  that  they  found  in 
the  colonies,  where  their  principal  trade  is  carried  on, 
that  they  were  being  competea  with  by  glass  under 
the  name  of  the  '*  Red  Star  Brand."  That  put  them 
upon  inquiry,  and  then  they  foimd,  I  understand, 
that  these  words,  "  Red  Star  Brand,"  were  upon  the 
register  in  England.  I  think,  therefore,  the  aecision 
of  the  learned  judge  was  right,  and  the  appeal  fails. 

Smith,  L.J. — I  agree.    I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  C.  Urquhart  Fisher. 

Solicitors  for  the  respondents,  E,  Salaman,  Forty 
4b  Co. 


kpSil 


From  Q.  B.  Div.  i 

(Lord  Esher,  M.R.,  and  A.  L.  | 

Smith  and  Davey,  L.JJ.)     ; 

Hebditch  v.  MacIlwainb.  (o.) 

Libel — Defamation — Privilege — Interest  in  making  as- 
munication — Absence  of  interest  in  receiving conmm' 
cation — Belief  of  defendant  in  common  inUrett—hm 
fide  mistake — Privileged  occasion. 

WJiere  a  defamatory  communication  is  made  ^  i 
person  who  has  an  interest  in  making  it  to  a  person  ^ 
has  fio  corresponding  interest  in  receiving  it,  ^fad  ii^ 
the  former  honestly  and  reasonably  believes  that  the  kter 
has  such  an  interest,  does  not  make  the  occasion  priak^ 

Tompson  w.  Dash  wood,  II  Q.  B.  D.  43,31  W.l 
Dig.  108,  disapproved. 

Application  by  the  defendant  for  judgment  or  i 
new  trial. 

This  was  an  action  of  libel.  In  April,  1893,  tbe 
plaintiff  was  a  candidate  for  the  office  of  gnardiao  d 
the  poor  for  the  parish  of  South  Peth^bon,  in  tk 
county  of  Somerset,  and  was  elected.  After  the  eict- 
tion  the  defendant,  who  was  a  rat^yer  in  tbe 
parish,  wrote  a  letter  to  the  Board  of  Uuardisos  lor 
the  Teovil  Union,  to  which  the  parish  of  Soo^ 
Petherton  belon^^,  in  which  letter  he  oomplsiDed  d 
gross  irreKularities  having  occurred  in  the  electioi. 
and  urged  the  board  to  investigate  the  matter.  I^ 
plaintiff  alleged  that  this  letter  imputed  to  him  tbi 
he  had  employed  persons  to  tamper  with  rc^ 
papers,  and  had  been  guilty  of  bribery  and  oocnp- 
tion.  The  defendant  pleaded  that  he  had  written  tit 
said  letter  bond  fide  and  without  malice  in  orda  tbt 
his  complaint  might  be  duly  investigated  bj  tb 
board  of  guardians  and  not  otherwise,  and  that  tkt 
communication  was  therefore  prlvilegeid. 

The  action  was  tried  before  Yaughan  \^]liaffii,iM 
and  a  jury.  The  learned  judge  put  certain  qii«te* 
to  the  jury,  the  answers  to  which  in  sobrtta^^ 
amountea  to  this — that  the  defendant  honettif  sd 
reasonably  believed  that  the  board  of  goardisai  m 
the  proper  authority  to  whom  to  apply  in  tiie  mstlar, 
but  that  in  writing  the  letter  he  was  not  acting  vato 
a  sense  of  duty.  The  learned  judge  h^  t^  ^ 
occasion  was  not  privileged,  and,  the  jury  bn'i^ 
assessed  the  damages  at  £10,  directed  a  renki  w 
judgment  to  be  entered  for  the  plaintiff  ftr  t^ 
amount. 

The  defendant  applied  for  judgment  or  a  new  tni 

J.  A.  Foote,  for  the  defendant.— The  jory  hff* 
found  that  the  defendant  acted  bond  fide,  and  tbit  > 
sufficient  to  entitle  him  to  judgment  in  theabseio*u 
malice.  He  was  seeking  redress  for  a  grievanoe,  tfu- 
even  assuming  that  the  board  of  guar£aiis  wa«  a< 
the  proper  tribunal  to  whom  to  apply  for  redre*  tb? 
fact  that  the  defendant  honestly  and  reaKniab^b^ 
lieved  it  to  be  their  duty  to  inquire  into  and  ni* 
his  grievance  made  the  occasion  of  the  oomBOK*' 
tion  privileged.  This  was  dearly  laid  down  bf  f^ 
gerald,  B.,  m  Waring  v.  McCaldin,  Ir.  fiep.  7  CI* 
282,  21  W.  R.  Dig.  242.  Privilege  is  not  taka  tn; 
by  an  honest  mistake  as  to  whether  the  penffi^' 
whom  a  defamatory  communication  is  maaa  bn  ■ 
interest  in  receiving  it  within  the  rule  laid  do«n  ■ 
Toogood  V.  Spyring,  1  C.  M.  &  R.  181.  Tlii « 
shown  in  Harrison  v.  Bush,  3  W.  R.  474,  5  R  t  > 
344  ;  Fairman  v.  Ives,  6  B.  &  Aid.  642;  Ker^f  ^ 
Bailey,  1  Ex.  743 ;  and  ScarU  v.  Dixon,  4  F,  4  f*> 
see  also  Stuart  v.  BeU,  39  W.  R.  612,  [1891]  2  <i  * 
341.     In  Tompson  v.  Dashwood,  11  a  B.  D.  i*.*- 


(a.)  Reported  by  F.  G.  Ruokbr,  Bsq., 
at-Law. 
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Hbbditoh  v.  MAolLWAnnB. 


CotTBT  OF  Appeal. 


W.  B.  Big.  108,  the  letter  as  written  was  admittedly 
priyilegedf  but  it  was  by  mistake  put  into  an  envolope 
addressed  to  a  person  who  had  no  interest  in  re- 
ceiTing  it ;  and  the  court  held  that  the  privilege  was 
not  thereby  taken  away.  The  only  £fference  be- 
tween that  case  and  this  is  that  there  the  envelope 
was  wrongly  addressed,  and  here  the  letter  itself  is 
wrongly  addressed. 

BUike  0*igera,  Q.C,  and  ClaveU  daUer,  for  the 
plaintiff,  cited  Blagg  v.  Start,  10  a  B.  899. 

Lord  ESHBB,  M.B. — In  this  case  the  plaintiff  com- 
plains that  the  defendant  has  written  and  published 
of  him  a  defamatory  statement,  that  statement  being 
that  the  plaintiff,  when  he  was  a  candidate  for  the 
position  of  poor  law  guardian,  had  bribed  an  elector. 
The  mere  writing  of  a  libel  does  not  constitute  a 
cause  of  action ;  in  order  to  found  an  action  of  libel 
it  is  necessary  to  show  that  the  defendant  has  written 
and  published  the  statement  complained  of,  or  that 
he  has  published  it,  though  he  did  not  write  it. 
Therefore  the  material  part  of  the  plaintiff's  allega- 
tion is  that  the  defendiant  published  the  libel.  The 
facts  are  that  the  defendant  wrote  the  letter  which 
the  jury  have  found  to  be  libellous,  and  that  he  sent 
it  to  the  board  of  guardians  in  order  that  they 
might  read  it.  The  defendant  admits  that  the  letter 
related  to  the  plaintiff,  and  that  he  wrote  and  pub- 
lished it,  and  that  it  is  not  true ;  but  he  says  that  he 
wrote  and  published  it  on  a  privileged  occasion  and 
without  malice.  It  is  for  the  defendant  to  prove 
that  the  occasion  was  privileged ;  if  that  is  proved, 
then  the  burden  is  on  the  plaintiff  to  prove  miuice. 

The  question  whether  the  occasion  was  privileged, 
where  the  facts  on  which  that  question  depends  are 
not  in  dispute,  is  for  the  judge  and  not  for  the  jury. 
The  facts  on  which  that  question  has  to  be  deter- 
mined in  the  present  case  are  these :— There  had  been 
an  election  of  guardians,  at  which  the  plaintiff  had 
been  elected,  and  after  the  election  the  defendant, 
who  was  a  ratepayer  and  entitled  to  vote,  wrote  and 
sent  to  the  board  of  guardians  a  letter,  in  which  he 
said  that  the  plaintiff  nad  bribed  an  elector.  Those 
facts  are  not  in  dispute.  Now  it  is  dear  that  the 
board  of  guardians,  when  they  received  this  letter, 
were  not  in  a  position  to  take  any  steps  in  the 
matter.  They  had  no  power  to  set  aside  the  election, 
neither  was  it  their  duty  to  make  a  petition  to  any- 
body with  that  object.  I  cannot  say  that  the  de- 
fendant had  no  inteSrest  in  the  matter ;  but,  assuming 
that  he  had  an  interest,  I  do  not  think  the  board  of 
guardians  had  any  such  interest,  they  would  not  be 
contaminated  by  the  presence  at  their  meetings  of  a 
person  of  whom  this  fetter  could  be  written.  In  my 
opinion,  therefore,  they  had  neither  interest,  nor 
duty,  nor  power  to  act  in  any  way  with  regard  to  the 
matter  referred  to  them. 

But  then  it  is  said  that  though  this  may  be  so,  yet 
the  defendant  honestly  and  reasonably  believed  tibat 
the  board  of  guardians  had  a  duty  or  power  to  inter- 
fere in  the  matter,  and  that,  thinking  ne  had  a  cause 
of  complaint,  he  bond  fids  aeked  them  for  redress,  and 
believed  that  they  were  in  a  position  to  give  him 
redress;  and  it  is  contended  that  this  belief  makes  the 
occasion  privileged.  But  how  can  the  belief  of  a 
person  who  has  by  a  mistake  communicated  a  de- 
famatory statement  to  persons  having  no  interest  in 
receiving  it  and  no  duty  or  power  to  interfere  with 
regard  to  it  affect  the  question  whether  the  occasion 
of  the  communication  was  privileged  or  not  ? 

It  is  said  that  it  has  been  so  decided.  It  has  not 
been  so  decided  by  any  court  whose  authority  is 
binding  upon  us,  and  I  do  not  think  it  has  been  so 
dedded  by  any  court.    The  first  case  whidi  was  dted 


was  the  Irish  case  of  Waring  v.  McCaldingt  in  which, 
no  doubt,  an  expresdon  occurs  which  seems  to  justify 
the  dtation  of  the  case  by  the  defendant.  There, 
Fitzgerald,  B.,  said: — "If,  without  express  malice, 
I  nuike  a  defamatory  charge,  which  1  bond  fide 
believe  to  be  true,  against  one  whose  conduct  in  the 
respect  defamed  has  caused  me  injury,  to  one  whose 
duty  it  is  to  inquire  into  and  redress  such  injury,  the 
occadon  is  ]priTLleged."  If  that  were  the  whole  of 
his  propodtion,  there  could  be  no  doubt  about  its 
correctness ;  but  he  inserts  these  words :  ''or  whose 
duty  I  reasonably  believe  it  to  be."  It  is  said  that 
the  meaning  of  that  is  that  though  no  such  duty 
exists,  still,  if  the  defendant  beHeves  it  to  exist,  the 
occasion  is  privileged.  But  we  must  look  at  the 
preceding  passage,  where  the  learned  judge  says : — 
**  The  occadon  of  making  a  defamatory  communica- 
tion is  privileged  when  it  Ib  made  by  one  having  an 
interest  in  making,  or  a  duty  to  m^e  that  particular 
defamatory  communication,  to  one  having  a  corre- 
sponding interest  or  duty,  that  is,  who  has  an  interest 
in  hearing  or  a  duty  to  arise  upon  hearing  such  a 
defamatory  communication."  Beading  the  whole 
context  together  I  cannot  think  that  the  meaning 
of  Fitzgerald,  B.,  was  that  which  has  been  sug- 
gested.   If  it  was,  I  do  not  agree  with  it. 

The  only  case  whidi  would  be  binding  on  us  is  Stuart 
V.  BeUf  and  that  is  an  authority  against  the  defendant, 
lindley,  L.J.,  after  conddering  Toogaod  v.  Spyring 
and  ouier  cases,  said: — "The  question  still  remains 
whether  the  defendant  was  not  under  a  moral  or 
social  duty  to  make  such  communication.  Both  the 
defendant  and  Stuiley  say  that  the  defendant  acted 
under  a  sense  of  duty,  but  this,  though  important  on 
the  question  of  malice,  is  not,  I  think,  relevant  to  the 
question  whether  the  occadon  was  or  was  not  privi- 
leged. That  question  does  not  depend  on  the  defend- 
ant's belief,  but  on  whether  he  was  right  or  mistaken 
in  that  bdief."  In  the  case  of  Harrison  v.  Bush  Lord 
Campbell,  C.J.,  in  delivering  the  judgment  of  the 
court,  declined  to  express  any  opinion  on. the  question 
how  far  an  honest  mistake  in  seeking  redress'  subjects 
a  person  to  dvil  or  criminal  respondbility.  Then 
Uiere  is  the  case  of  Tampaon  v.  Ikuhwoodt  which,  if 
we  agreed  with  it,  would  oe  a  strong  decidon  in  the 
defendant's  favour.  There  the  defendant  wrote  a 
letter  containing  defamatory  statements  of  the 
plaintiff,  intending  to  send  it  to  a  particular  person, 
under  circumstances  which  would  have  made  the 
publication  to  that  person  privileged,  but  by  mistake 
sent  it  to  another  person.  The  judges  held  that  that 
mistake  did  not  take  away  the  privilege.  They  meant 
to  draw  a  distinction  between  the  writing  of  the  letter, 
which  they  hdd  to  be  clearly  privileged,  and  the 

Publication  of  it,  in  which  they  thought  that  the 
efendant  had  merely  made  a  negligent  mistake.  But 
I  cannot  think  they  were  right  in  so  doing.  The  mere 
writing  of  a  libel  does  not  constitute  a  ground  of 
action,  the  cause  of  action  is  the  publication  of  the 
libel ;  and  the  question  whidi  they  had  to  condder 
was  whether  the  publication  had  taken  place  on  a 
privileged  occasion.  We  must  say  that  we  do  not 
agree  with  that  decision. 

In  the  present  case,  when  once  it  had  been  made 
dear  to  tne  judge  at  the  trial  that  the  defendant, 
though  he  had  an  interest  to  make  a  complaint,  had 
sent  it  to  the  board  of  guardians,  and  that  the  board 
of  guardians  had  ndther  interest,  duty,  nor  power  to 
de^  with  that  complaint,  I  think  it  was  the  judge's 
duty  then  and  there  to  hold  that  the  occadon  was  not 
privileged;  and  then  the  only  question  for  the  jury 
would  DC  the  question  of  damages.  In  the  result  the 
judge  did  so  hold,  though  not  till  after  he  had  put 
certain  questions  to  the  jury.  The  application  there-* 
fore  fails. 
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Wbabdale  Ibon  and  Coal  Ck).  v.  Hodsoit. 


CoUBT  OF  AFFSJLL. 


A.  L.  SiOTH  and  Dayey,  L.JJ.,  oonomred. 

Application  re/used. 

Solicitors  for  the  plaintiff,  Rowdiffes,  EawUt  A  Co,^ 
for  J,  Trevor  Davie$,  Yeovil. 

Solicitors  for  the  defendant,  Taunton  dt  Dade,  for 
Sir  R,  N.  Howard,  Weymouth. 


From  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  and  [  Feb.  14. 

Lopes  and  Davey,  L.  JJ.) ) 
Weabdalb  Ibon  and  Coal  Co.  v.  Hodson.  (a.) 

BiU  of  sale — Form — Repayment  of  debt  by  insUdmenU — 
Covenant  to  pay  interest  on  principal  sum^  Ambiguity 
—Power  of  seizure- BilU  of  Sale  Act,  1882  (46  <fe  46 
Vict.  c.  43),  ss,  7,  9,  Schedule. 

A  bill  of  saie  of  goods  given  to  secure  the  repayment  of 
a  loan  of  £150  and  interest  at  four  per  cent,  contained  a 
covenant  that  the  grantor  would  pay  the  principal  sum 
by  equal  yearly  payments  of  £30  until  the  whale  of  the 
principal  and  interest  was  fuUv  paid,  and  would  also 
pay  interest  on  the  said  swm  of  £160  at  the  rate  of  four 
per  cent. 

Held,  that,  on  the  true  construction  of  the  bill  of  sale, 
interest  was  payable  only  on  the  balance  of  the  sum  of 
£150  from  time  to  time  remaining  unpaid. 

The  bill  of  sale  also  contained  an  unqualified  covenant 
that  the  grantor  would  produce  upon  d^nand  in  writing 
the  last  receipts  for  rent,  rates,  and  taxes  in  respect  of 
the  premises  where  the  goods  were,  provided  that  the  goods 
should  not  be  liable  to  seizure  for  any  cause  other  than 
those  specific  in  section  7  of  the  Bills  of  Sale  Act,  1882 
— ^i.e.,  among  other  cases,  if  the  grantor  should  fail  to 
produce  such  receipts  without  reasonable  excuse,  provided 
that,  if  the  goods  should  be  seized  in  consequence  of  the 
breach  of  any  of  the  covenants  therein  contained,  the 
grantee  8?iould  be  at  liberty  to  remove  or  sell  them  at  the 
expiration  of  five  clear  days. 

Held,  that  this  last  proviso  did  not  extend  the  power  of 
seizure  beyond  what  %vas  allowed  by  the  Act. 

Appeal  from  the  judgment  of  a  divisional  court. 

The  plaintiff  company  having  obtained  judgment 
against  the  defendant,  Caleb  WiJdron  Hodson,  and 
having  levied  execution  on  certain  goods  in  his 
possession,  a  claim  was  made  to  the  said  goods  by 
Albert  Edward  Hodson  under  a  bill  of  sale  granted  to 
him  by  the  defendant.  An  interpleader  issue  was 
thereupon  directed  for  the  purpose  of  determining 
the  validity  of  the  bill  of  sale. 

The  bill  of  sale,  which  was  dated  the  20th  of  May, 
1892,  was  given  in  consideration  of  a  loan  of  £150, 
and  by  it  C.  W.  Hodson  assigned  to  A.  E.  Hodson 
the  chattels  and  things  specifically  described  in  the 
schedule  thereto  and  then  beinff  at  a  certain 
messuage  "by  way  of  security  ior  payment  in 
manner  hereinafter  appearing  of  the  sum  of  £150  and 
interest  thereon  at  the  rate  of  four  pounds  per  centum 
per  annum.**  The  bill  of  sale  continued  as  follows : — 
'*  And  the  said  C.  W.  Hodson  doth  further  affree  and 
declare  that  he  will  duly  pay  to  the  said  A.  E. 
Hodson  the  principal  sum  aforesaid  by  equal  yearly 
payments  of  £30  on  the  20th  day  of  May,  1893,  and 
on  the  20th  day  of  May  in  each  succeeding  year  until 
the  whole  of  the  principal  and  interest  is  fully  paid, 
and  will  also  pay  to  the  said  A.  E.  Hodson  interest 
on  the  said  sum  of  £150  at  the  rate  of  four  pounds 
per  centum  per  annum,  such  interest  being  payaUe 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Banister-at- 
taw. 


by  quarterly  paymente  .  .  ,  and  will  dming  the 
continuanoe  of  this  security  keep  the  said  goods  tnd 
chattels  insured  against  loss  or  <£unafi;e  by  fire  in  t^ 
sum  of  £150  .  .  •  and  will  auo  diuinf  tb« 
continuance  of  this  security  dulv  and  regolai^  paj 
the  rents,  rates,  and  taxes  payable  by  him  in  respact 
of  the  said  messuage  .  .  .  and  produce  to  t^ 
said  A.  E.  Hodson  upon  demand  in  writinfftiie  hit 
receipts  for  such  rent,  rates,  and  taxes.  Frondad 
always  that  the  chattels  and  things  hereby  asBgaed 
shall  not  be  liable  to  seizure  or  to  oe  taken  poMOMicm 
of  by  the  said  A.  E.  Hodson  for  any  cause  other  this 
those  specified  in  section  7  of  the  Bills  of  Sale  kd 
(1878)  Amendment  Act,  1882,  that  is  to  say  .  .  . 
(4)  if  the  said  C.  W.  Hodson  shall  not  witho^ 
reasonable  excuse  upon  demand  in  writing  by  thi 
said  A.  B.  Hodson  produce  to  him  his  last  reoei^for 
rent,  rates,  and  taxes.  Provided  always  l^iat  if  tbs 
said  chattels  and  things  hereby  assigned  shall  be 
seized  or  teken  possession  of  by  the  said  A  K 
Hobson  in  consequence  of  the  breach  of  any  of  tb« 
covenants  herein  conteined  the  said  A.  E.  Hodsaa 
shall  bo  at  Uborty  to  remove  or  sell  the  same  or  aa? 
part  thereof  hj  public  auction  or  private  oontract  at 
the  expiration  of  five  clear  dajis  from  tiie  day  d 
such  seizure  or  taking  possession." 

The  judge  of  the  Lambeth  County  Court,  befon 
whom  the  interpleader  issue  was  tried,  held  the  biS 
of  sale  to  be  void,  on  the  ground  that  it  wai  oot 
in  accordance  with  the  form  in  the  Bills  of  8ik 
Act,  1882 ;  and  he  accordingly  gave  judgment  for 
the  execution  creditors.  The  Divisional  Ooait 
(Charles  and  Wright,  JJ.)  affirmed  this  judgment 

The  claimant  appealed. 

Herbert  Reed,  Q.O.  {Ednumdson  and  G.  D.  Lytd 
with  him),  for  the  claimant. — ^The  county  oonit  iadge 
thought  that  this  bill  of  sale  made  interest  paya&e  m 
the  whole  sum  of  £150  even  after  the  amount  of  ^ 
principal  sum  had  been  reduced  by  payment  of  in- 
stalmente,  and  he  held  this  to  be  a  departure  froD 
the  statutory  form.  It  ouffht  to  be  construed  m 
making  interest  payable  omy  on  so  much  of  tbi 
principal  sum  as  remains  due  and  unpaid :  Oelktrm 
V.  Tallerman,  35  W.  B.  68,  18  Q.  B.  D.  1 ;  Hatkieni 
V.  Consolidated  Credit  Co.,  39  W.  B.  54,  25  a  B.IX 
555.  The  execution  creditors  also  object  that  tba 
bill  of  sale  gives  a  wider  power  of  seizare  than  M 
allowed  by  the  form.  But  according  to  the  true  eoa- 
struction,  the  last  proviso  does  not  give  a  wids 
power  of  seizure  than  that  given  by  the  pneedii^ 
proviso. 


Je{f,  Q.C.,  and  Frank  Cover,  for  the 
creditors. — llie  bill  of  sale  ought  to  be  ocmetnied  ii 
it  would  be  understood  by  an  unlettered  penoo.  U 
the  grantor  were  such  a  person,  and  if,  alter  bt  bid 
paid  off  some  of  the  instalments  of  £30,  he  ««« 
c^ed  upon  to  pay  interest  on  the  original  som,!^ 
it  were  pointed  out  to  him  that  he  had  erpndf 
covenanted  to  "pay  interest  on  the  mid  nm  d 
£150,"  he  would  have  no  answer  to  such  a  dcnffd. 
That  is  a  departure  from  the  form,  or  at  letft  ii 
ambiguity,  which  makes  the  bill  of  sale  vcii 
Secondly,  the  grantor  covenanto  abeolntdy  thai  be 
will  produce  upon  demand  in  writinsr  ihe  lait  n* 
ceipts  for  rent,  rates,  and  taxes.  And  the  kit  pro- 
viso contemplates  seizure  of  the  goods  "in  ooase 
quenoe  of  the  breach  of  any  of  the  oovenanti  hM 
conteined."  An  unlettered  p^son  might  wdl  nadff- 
stand  this  bill  of  sale  as  giving  a  pow^  to  lein^ 
any  failure  to  produce  receipts,  whereas  the  itite- 
tory  form  only  gives  a  power  to  aeise  f<»fMlareto 
produce  receipts  without  reasonable  excise.  Sf«  ^ 
it  must  be  aomitted,  on  the  authority  of  the  caMi<d 
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Ex  parte  Stanford,  34  W.  B.  507,  17  Q.  B.  D.  269; 
WcUkim  T.  JSvam,  35  W.  B.  313,  18  Q.  B.  D.  386 ; 
ind  Furber  ▼.  Cobb,  35  W.  B.  398,  18  Q.  B.  D.  494, 
that  the  insertion  of  an  unqualified  covenant  to  pro- 
duce receipts  is  allowable  as  being  a  term  necessary 
for  maintaining  the  secoiity,  yet  in  none  of  those 
esses  was  there  a  power  to  seize  for  a  breach  of  that 
nnqaalified  covenant.  On  these  two  grounds  the  bill 
of  sale  is  void. 

Lord  EsHSB,  M.B.— We  must,  in  the  first  place, 
oonstme  this  document  according  to  the  or(unary 
canons  of  construction,  just  as  if  the  Bills  of  Sale 
Act  had  never  been  passed.    And  then  we  must  com- 
pare the  document  so  construed  with  the  fbrm  pre- 
scribed in  the  Act,  and  say  whether,  having  regara  to 
the  autliorities,  this  particular  bill  of  sale  is  in  accord- 
ance with  that  form.    It  is  a  contract  for  a  loan  of 
mone^  on  security ;  and  we  ought  not,  in  dealing 
with  its  phraseology,  to  be  gui<&d  by  any  techniou 
oicety  of  language,  but  to  give  to  its  words  that  sense 
which  ordinary  business  men  would  naturally  give  to 
Biush  words.    It  is  expressed  to  be  an  assignment  of 
goods  •*  by  way  of  security  for  payment  in  manner 
hereinafter  appearing  of  the  sum  of  £150  and  interest 
thereon  at  the  rate  of  four  pounds  per  centum  per 
anniun."    That  implies  a  loan  of  £150  on  the  terms 
that,  so  long  as  it  remains  due  as  a  debt,  interest  at 
the  rate  of  four  per  cent,  shall  be  paid  in  respect  of 
it;   that  is,   so   long  as  £150   is   due,  interest  at 
four  per  cent,  shall  be  payable  on  £150.     If  that 
were  the  whole  of   the  terms,  then,  supposing  the 
borrower  at  any  time  offered  to  repay  part  of  the 
loan,  the  lender  might  refuse  to  accept  it,  if  the 
intentiofi  of  the  parties  had  been  that  the  whole 
should  be  repaid  at  one  time.    But  this  document 
goes  on  to  say  that  the  borrower  is  to  pay  the  prin- 
cipal sum  aforesaid  by  equal  yearly  payments  of  £30. 
The  intention  ia  to  pay  off  £30  each  year,  so  that  the 
whole  may  be  paid  off  in  five  years.     The  lender 
therefore  at  the  end  of  the  first  year  cannot  refuse  to 
take  the  £30,  he  is  bound  to  take  it,  and  then  the 
loan  is  reduced  to  £120.    Now,  interest  on  money 
borrowed  means  interest  on  that  mone^  so  long  as  it 
remains  a  loan  and  no  longer.    So,  when  the  £30  is 
paid  off,  interest  is  no  longer  payable  on  that,  but 
is  payable  only  on  £120,  which  is  then  the  money 
lent. 

But  then  the  document  continues,  ''And  will  also 
pay  interest  on  the  said  sum  of  £150  at  the  rate  of 
tour  pounds  per  centum  per  annum,  such  interest 
being  payable  oy  quarterly  payments."  If  according 
to  strict  grammatical  accuracy  the  meaning  of  this  is 
that  interest  is  payable  on  £150,  even  when  £120  has 
been  paid  off  and  only  £30  remains  due,  at  any  rate 
that  is  not  what  I  call  the  business  construction  of 
the  words.  Ordinary  business  men  would  not  think 
it  necessary  to  put  in  words  to  say  that  interest  need 
not  be  paid  on  that  part  of  the  loan  which  had  been 
paid  off.  Th^  would  assume  that  the  words  as  they 
stood  meant  that.  I  am,  therefore,  of  opinion  that, 
according  to  the  construction  which  we  ought  to  put 
on  these  words,  they  mean  that  interest  is  payable  on 
so  much  of  the  principal  sum  as  has  not  yet  becm  paid 
off.  This  port  of  the  bill  of  sale  therefore  does  not, 
in  my  opinion,  constitute  any  departure  from  the  form 
in  the  Act. 

We  now  oome  to  the  other  objection  taken  to  this 
bill  of  sale — viz,,  the  enlargement  of  the  power  of 
seizure  beyond  what  is  given  in  the  form.  There  is  a 
covenant  by  the  borrower  that  he  will  regularly  pay 
rent,  rates,  and  taxes,  and  will  produce  to  the  lender, 
upon  demand  in  writing,  the  last  receipts  for  such 
rent,  rates,  and  taxes.  That  is  a  covenant  expressed 
in  general  words  without  any  conditions.    But  it  is 


a  rule  of  construction  that  if  there  are  two  covenants 
in  one  document  relating  to  the  same  matter,  or  if 
two  parts  of  the  same  document  relate  to  the  same 
matter,  the  one  being  expressed  in  more  general 
language  than  the  other,  then  the  two  ought  to  be 
read  together.  Here  we  have  these  general  words, 
and  then  there  comes  a  reference  to  the  Act  of 
Parliament :  "  Provided  always  that  the  chattels  and 
things  hereby  assigned  shall  not  be  liable  to  seizure 
or  to  be  taken  possession  of  by  the  lender  for  any 
cause  other  than  those  specified  in  section  7  of  the 
Bills  of  Sale  Act,  1882~that  is  to  say,  if  (among 
other  things)  the  borrower  shall  not,  without  reason- 
able excuse,  upon  demand  in  writing  by  the  lender, 
produce  to  him  his  last  receipts  for  rent,  rates,  and 
taxes."  The  earlier  general  words  must,  according 
to  the  rule  I  have  stated,  be  read  as  restricted  by  the 
later  words.  The  borrower's  covenant  must,  there- 
fore, be  construed  to  be  that  he  will  produce  to  the 
lender,  upon  demand  in  writing,  the  last  receipts  for 
rent,  rates,  and  taxes,  unless  he  has  reasonable  excuse 
for  not  so  doing,  and  that  if  he  fails  to  do  so  without 
reasonable  excuse,  it  shall  be  lawful  for  the  lender  to 
seize  the  goods.  Then  we  come  to  the  last  proviso, 
which  enables  the  lender  to  remove  and  sell  any  of 
the  goods  which  shall  be  seized  by  him  "  in  conse- 
quence of  the  breach  of  any  of  the  covenants  herein 
contained."  From  what  I  have  said,  it  follows  that 
we  must  construe  this  to  mean  any  of  the  goods 
which  shall  be  seized  in  manner  provided  for  by  the 
parties  in  their  foregoing  covenants — i.e.,  (among 
other  cases)  any  of  the  goods  which  shall  be  seized 
in  consequence  of  the  want  of  producing  receipts  for 
rent,  rates,  or  taxes  without  reasonable  excuse.  Thus 
construed,  the  proviso  does  not  enlarge  the  power  of 
seizure  given  in  the  form. 

I  am,  therefore,  of  opinion,  that  both  objections 
fail,  and  the  appeal  must  be  allowed,  and  judgment 
entered  for  the  claimant. 

Lopes  and  Dayey,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  claimant,  James  &  James, 

Solicitor  for  the  execution  creditors,  (7.  W,  Dommett, 


Chan.  Div.  1  -w     v  o 

North,  J.;  March  2. 

In  re  GiLSON. 
GiLflOir  V.  GiLSON.  (a.) 

Practice — Third^pa/rty  notice — Premature  application — 
Claim  in  plaintiff  *8  oum  right — Plaintiff  also  executrix 
—B,  8,  C\,  1883,  ord,  16,  r.  48. 

Defendants,  be/ore  delivering  their  defence,  asked  leave 
to  serve  a  third-party  notice,  under  ord.  16,  r.  48,  upon 
the  plaintiff,  who  was  suing  in  a  personal  capacity  qu& 
eocecutrix. 

Held,  that  the  application  was  premature,  and  that, 
the  plaintiff  being  a  party  to  the  action,  the  rule  did  not 
•pply. 

Motion. 

The  plaintiff  in  this  action  was  Marianne  (Hlson, 
widow  of  E.  B.  GKlaon,  and  tenant  for  life  of  one- 
third  part  of  the  residuary  estate  bequeathed  by  the 
will  of  Anne  Gilson,  deceased,  the  plaintiff's  four  infant 

'  (o.)  Beported  by  C.  P.  Duncan,  Esq.,  Barrister-at- 
Law, 
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In  be  0IL8ON.— Tatlob  v.  Bob. 


HiOHOouir. 


children,  entitled  in  remainder  to  the  said  third,  being 
oo-plaintifGi  by  their  mother.  The  defendants  were 
B.  A.  Gilson  and  F.  Cheesewright,  tmsteee  of  the 
said  will,  and  other  persons  interested  in  the  residue. 

The  action  was  for  an  account,  and  the  plaintiffs 
claimed,  inter  alia,  to  make  the  two  trustees  Bable  for 
alleged  improper  investments  of  part  of  the  testatrix's 
estate. 

The  defendant  trustees  alleged  that  they  were 
entitled  to  indemnification  out  of  the  estate  of  E.  B. 
Gilson  (former  tenant  for  life  of  the  said  third)  in 
respect  of  the  said  improper  investments,  which  Ukej 
said  were  made  by  him  on  behalf  of  the  trustees,  with 
notice  that  the  moneys  so  invested  were  subject  to  the 
trusts  of  the  will,  and  upon  his  undertaking  that  the 
investments  were  such  as  were  proper  to  be  made  by 
the  trustees. 

On  the  12th  of  Februarv  the  defendant  trustees 
accordingly  applied  in  chambers,  under  ord.  16,  r.  48, 
for  leave  to  issue  a  third-party  notice  ajB^ainst  the 
plaintiff  Marianne  Gilson  and  H.  D.  Boberts  (who 
was  not  aparty  to  the  action)  as  executors  of  the  will 
of  £.  B.  Guson.    Leave  was  refused. 

B.  A.  Gilson  was,  together  with  the  plaintiff  and 
H.  D.  Boberts,  also  an  executor  of  the  will  of  E.  B. 
(Hlson.    No  defence  had  yet  been  delivered. 

This  was  a  motion  on  behalf  of  the  defendant  trus- 
tees to  discharge  the  order  of  the  12th  of  February. 

H.  Terrell,  for  the  motion. — ^We  cannot  oounter- 
daim  against  the  plaintiff  as  executrix  when  she  is 
suing  in  her  personal  capad^:.  vide  Macdonald  v. 
OaringUm,  27  W.  B.  353,  4  C.  P.  D.  28,  and  Padwick 
V.  8coU,  24  W.  B.  723,  2  Ch.  D.  736.  We  are  entitled 
to  issue  a  third-pariy  notice  under  ord.  16,  r.  48, 
which  provides  that  where  a  defendant  claims  to 
be  entitled  to  contributions  or  indemnity  over  against 
any  person  not  a  party  to  the  action  he  may,  by  leave 
of  the  court  or  a  judge,  issue  a  notice  to  that  effect, 
the  notice,  unless  otherwise  ordered  by  the  oourt,  to 
be  served  within  the  time  limited  for  delivering  his 
defence,  &c.,  for  the  plaintiff  is  not  a  partv  qud 
executrix.  This  application  is  rightly  mtule  Defi)re 
delivery  of  the  defence. 

(Jann,  for  the  plaintiff! — ^The  plaintiff  is  a  party, 
and  the  rule  does  not,  therefore,  apply.  If  she  is  not 
a  party,  neither  is  B.  A.  GKlson,  who  ouffht  also  to  be 
served.  The  court  in  its  discretion  oup^ht  to  dismiss 
the  application.  "No  primd  facie  case  is  made  out  by 
the  affidavits. 

NoBTH,  J. — ^This  application  fails.  In  the  first 
place  it  is  premature,  for  the  defence  has  not  yet 
Deen  delivered,  and  it  may  possibly  show  that  the 
question  to  be  tried  is  not  a  proper  one  for  a  third- 
part^  notice.  In  the  second  piaoe,  the  case  is  not 
within  the  rule,  for  the  plaintiff  is  already  a  party  to 
the  action,  and,  moreover,  the  application  is  to  serve 
the  notice  on  two  only  out  of  the  three  executors. 
Lastly,  I  am  not  satisfied  on  the  evidence  that  the 
third  executor  ought  to  be  brought  before  the  court 
in  this  manner,  and  I  do  not  thmk  in  the  exercise  of 
my  discretion  that  I  ought  to  allow  the  notice  to  be 
served.  The  order  made  was  right*  I  must,  there- 
fore, dismiss  the  application. 

Solicitors  for  the  plaintiff,  Olaude  Ormerodf  Oroy- 
don. 

Solicitors  for  the  defendants,  Tippette  A  San. 
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Tatlob  v.  Bob.  (a.) 


Coeta — Taxation — Interlocutory  order  for  the  paymaii  e/ 
co9t$ — Interest  on  cotta — Time  from  wluck  intend 
runs— I  &  2  Vict.  c.  110,  m.  17,  18,  20-J2.  S.  C, 
1883,  ord.  42,  r.  16. 

Costs  atvarded  by  an  interlocutory  order,  wkiek  dirafE 
the  same  to  be  paia  by  one  person  to  another  penom  od 
therefore  falls  ^mthin  section  18  o/  1  <fe  2  F«t  c  110. 
carry  interest  from  the  date  of  such  order. 

Summons. 

In  this  action,  winch  was  brought  for  an  aoooast 
of  certain  property  sold  by  the  defendant  as  agent  for 
the  plaintiff,  an  order  was  made  on  the  22Dd  d 
August,  1884,  upon  a  motion  by  the  plaintiff^  direct 
ing  a  writ  of  attachment  to  issue  agabut  & 
defendant  for  non-compliance  with  a  prenoos  oritr 
and  the  defendant  was  ordered  to  pay  to  the  jdaintiff 
his  costs  of  the  motion  and  attachment. 

Another  order  was  made  on  the  18th  of  DeooB- 
ber,   1884,  on  the  motion   of    the   plaintiff,  mukr 
which  a  receiver  was  appointed,  and  the  defaodsM  | 
was  ordered  to  pay  to  the  plaintiff  his  costs  of  tfai 
motion. 

The  costs  under  these  orders  had  been  certified  bst 
had  not  been  paid. 

A  further  oraer  was  made  on  the  20th  of  JanouT, 
1893,  directing  the  plaintiff  to  pay  to  the  defadtfi 
the  costs  of  another  motion  on  the  part  of  the  pko-  i 
tiff  which  was  unsuccessful. 

By  an  order  made  on  27th  of  January,  1893,  it  w 
ordered  tliat  in  taxing  the  costs  of  the  deloodi^ 
under  the  previous  order  the  taxing  master  wis  is 
have  regara  to  the  taxed  costs  payaUe  unkrffe 
earlier  orders  by  the  defendant  to  Uie  plaintif  e^ 
any  proper  interest  payable  in  respect  thereof,  «^ 
was  to  set  off  the  same. 

The  plaintiff  claimed  interest  on  the  certified  oaii 
as  from  the  date  of  the  orders  under  which  iher  v«e 
respectively  taxed,  but  the  taxing  master  dtsulo*^ 
his  daim. 

In  his  answers  to  the  plaintiff's  objectiooi  tki 
taxing  master  said  :  '*  It  is  admitted  that  ihe  ork 
does  not  determine  l^e  question,  but  left  it  to  ^ 
decided  upon  taxation.  The  plaintiff  relies  oo  1  ^  • 
Vict,  c  110,  ss.  17  and  18,  and  order  42  of  the  Bdai' 
the  Supreme  Oourt,  1883,  r.  16.  The  Act  hss  be&s 
operation  for  more  than  half  a  centurv,  bat  1km 
not  been  referred  to,  nor  have  I  been  able  to  fisi  * 
authority  for  the  proposition  that  costs  audi  v  t^ 
carry  interest,  nor  is  there  any  practice  to  s^^ 
the  claim  to  interest.  I  do  not  reiEul  ord.  42,  r.  I^' 
giving  a  right  to  interest  where,  independentijo^t^ 
rule,  mterwt  oould  not  be  claimed,  and  in  tha  a* 
no  writ  of  execution  has  in  point  of  fact  been  ipe** 
so  I  do  not  think  tiie  rule  helps  the  plaintiff.'^[^ 
taxine  master  then  examined  certain  cases  died  ^ 
the  plaintiff,  and  continued : — 1  ".  In  this  absnctc 
authority  in  the  plaintiff's  favour  npon  what  b^^ 
a  question  of  daily  occurrence,  and  in  ne»  of  * 
settled  practice  to  the  contrary,  I  am  misbfe  to  v 
upon  myself  to  allow  interest  on  these  inteflxs^ 
costs,  and  so  I  overrule  these  objections."  T^  F^ 
tiff  IJien  took  out  this  summons  to  reriew  tbt  ttfN 
master's  decision.  Statute  1  ft  2  Vict  c  110«^ 
by  section  17  "  that  every  judgment  debt  sksB  tj^ 
interest  at  the  rate  of  4  per  cent,  per  anxniB  fr^ 
the  time  of  entering  up  the  judgment    .    . 

(a.)  Beported  by  W.  A.  G.  Woods,  Esq.,  iiP^^  " 
at-Law. 
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the  same  shall  he  satisfied,  and  such  interest  may  he 
levied  mider  a  writ  of  exeoutiou  on  such  mdgment,'* 
and  hy  section  18,  that  "  all  decrees  and  orders  of 
courts  of  eqnity  .  .  .  wherehy  any  sum  of  money 
or  any  costs,  charges,  or  enenses  shall  he  payahle  to 
any  person,  shall  mtve  the  effect  of  judgments  in  the 
superior  courts  of  common  law,  and  the  persons  to 
whom  any  such  moneys  or  costs,  charges  or  expenses, 
shall  be  payable  shall  be  deemed  judgment  creditors 
within  the  meaning  of  this  Act.  .  .  .  Ord.  42,r.  16, 
directs  that  *'  every  writ  of  execution  for  the  recovery 
of  money  shall  be  indorsed  with  a  direction  to  the 
sheriff,  or  other  officer  or  person  to  whom  the  writ  is 
directed,  to  levy  the  money  really  due  and  payable 
and  sought  to  be  recoverea  under  the  judgment  or 
order,  stating  the  amount,  and  also  to  levy  interest 
thereon,  if  sought  to  be  recovered,  at  the  rate  of  4  per 
cent,  per  annum  from  the  time  when  the  judgment  or 
order  was  entered  or  made.     .    .     .'* 

FoBsett  Lock,  for  the  plaintiff. — ^The  taxing  master 
ought  to  have  allowed  interest  on  the  costs  from  ^e 
date  of  the  orders,  inasmuch  as  the  statute  1  &  2  Vict, 
c.  110  makes  no  distinction  between  final  and  inter- 
locutory orders.  At  common  law  the  rule  was  Uiat 
interest  was  given  from  the  date  of  the  judgment ; 
in  chancery  it  was  given  from  the  date  of  the  taxing 
master's  certificate.  That  was  altered  by  the  Bules 
of  1883,  ord.  42,  rr.  14  and  16,  and  Forms,  Appendix 
H.  In  Botwell  v.  CoaJcB,  36  W.  B.  65,  judgment  was 
delivered  before  the  Bules  of  1883,  but  execution  was 
issued  subsequently,  and  there  the  Court  of  Appeal, 
following  the  decision  of  Field,  J.,  in  Pyman  v.  Binrt, 
28  Solicitors*  Jottrnal,  428,  W.  N.,  1884,  p.  100, 
decided  that  interest  on  the  costs  ran,  not  from  the 
date  of   the  certificate,  but  from  the  date  of  the 

J'ndgment.  In  In  re  Bird's  Estate,  34  SOLICITORS* 
roTJBJTAL,  30,  W.  N.,  1889,  p.  182,  your  lordship,  in 
reelect  of  an  order  under  the  Lands  Clauses  Con- 
Bohdation  Act,  1845,  allowed  a  writ  to  issue  for  the 
payment  of  costs  with  interest  from  the  date  of  the 
taxing  master's  certificate,  but  Bos  well  v.  Coaks  was 
not  cited.  In  Eardley  v.  Knight,  37  W.  B.  704,  41 
Ch.  D.  537,  K^,  J.,  following  Lippard  v.  Bicketts,  20 
W.  B.  898,  L.  B.  14  Bq.  291,  only  aUowed  costs  from 
the  date  of  the  taxing  master's  certificate,  but  here 
again  BosioeU  v.  Cociks  was  not  cited.  Costs  can  be 
recovered  with  interest  against  another  party  to  the 
suit,  although  they  cannot  be  so  recovered  out  of  a 
fund  in  court  or  out  of  the  estate  :  Attorney-General 
V.  NethercoU,  11  Sim.  529 ;  West  v.  West,  17  L.  B.  Ir. 
49,  34  W.  B.  Dig.  44;  Seton  on  Judgments  and 
Orders,  5th  ed.,  p.  265 ;  In  re  London  Wharfing  and 
Warehousing  Co.,  33  W.  B.  836 ;  Doe  d.  Harrison  v. 
Hampson,  4  C.  B.  745.  There  is  no  distinction  be- 
tween judgments  and  final  and  interlocutory  orders 
of  courts  of  equity  in  respect  of  the  payment  of  costs  : 
Tolson  V.  Dykes,  1  Ph.  439;  notwithstanding  that  for 
the  purposes  of  the  Bankruptcy  Act,  1883,  an  order 
for  we  payment  of  costs  might  not  be  a  final  judg- 
ment :  Ex  parte  Moore,  33  W.  B.  438,  14  Q.  B.  D. 
627 ;  In  re  BiddeU,  Ex  parte  Earl  of  Strathmore,  36 
W.  B.  532.  20  Q.  B.  D.  512 ;  and  In  re  Alexander,  40 
W.  B.  202,  [1892]  1  a  B.  216. 

Hasiings,  Q.C.,  and  F.  Cripps-Day,  for  the  defend- 
ant.— These  intev'locutory  orders  are  not  judgments 
at  all  within  the  Act.  In  practice  at  common  law 
there  was  hardly  ever  an  interlocutory  order,  except 
where  there  was  default  and  the  damages  were  sub- 
sequently assessed.  Where  there  was  a  final  judg- 
ment in  chancery,  lunacy,  &o.,  that  was  to  be  on  the 
same  footing  as  a  final  judgment  in  a  court  of  law. 
It  was-  decided  at  law  and  in  equity  that  it  is  not 
every  order  of  the  Court  of  Chancery  ihat  is  within 
the  Act:  Gihbs  v.  POce,  8  M.  &  W.  223;  Jones  v. 


Williams,  8  M.  &  W.  349 ;  Gamer  v.  Briggs,  6  W.  B. 
378  ;  Ex  parte  Dale,  41  W.  B.  452,  [1893]  1  Q.  B.  199 ; 
There  is  nothing  in  the  Act  1  &  2  Vict.  c.  110  which 
requires  it  to  be  so  construed  as  to  include  interlocu- 
tory orders :  Financial  Corporation  {Limited)  v.  Price, 
17  W.  B.  319,  L.  B.  4  C.  P.  155. 

Fossett  Lock  replied. 

Our.  adv»  vuU, 

Dec.  18.— STiRLmo,  J.,  after  referring  to  the 
taxing  master's  answers  to  the  plaintiff's  objections 
and  stating  the  facts,  said: — Previously  to  1  &  2 
Vict.  c.  110  a  judgment  debt  did  not  carry  interest. 
This  was  expreissly  decided  in  Gaunt  v.  Taylor,  3  My. 
&  K,  302,  where  the  then  state  of  the  law  is  fully 
explained.  In  that  state  of  tlungs  the  statute  to 
which  I  have  just  referred  was  passed.  [His  lordship 
then  read  sections  17  and  18  of  the  1  &  2  Vict,  c  110, 
and  continued: — ]  Now,  to  have  the  effect  of  a 
judgment  under  section  18  there  must  be  an  order 
for  payipent  of  money  or  costs  or  charges  or  expenses 
to  a  person.  Thus  a  decree  in  Chancery  which  con- 
tained a  delaration  that  a  defendant  was  liable  to  make 
good  to  an  estate  being  administered  in  another  suit 
a  specific  sum,  but  <ud  not  order  payment  of  that 
sum  by  the  defendant,  was  not  held  to  faU  within 
1  &  2  Vict.  c.  110,  s.  18 :  Gamer  v.  Briggs,  6  W.  B. 
378,  27  L.  J.  Ch.  483. 

Again,  an  order  for  payment  into  court  (not  to  a 
person)  does  not  fall  within  the  section:  Ward  v. 
Shakesha/t,  8  W.  B.  335,  1  Dr.  &  Sm.  269 ;  nor  does 
an  order  for  payment  of  costs  out  of  a  fund  in  court : 
Attomey-General  v.  Nethercote. 

On  the  other  hand,  in  Duke  of  Beaufort  v.  PhiUips, 
1  De  G.  &  Sm.  321,  a  decree  for  specific  performance 
ordering  the  defendant  to  pay  purchase-money,  inter- 
est, and  taxed  costs  was  held  to  constitute  a  judgment 
debt 

In  Jones  v.  WiUiams  it  was  held  that  the  sec- 
tion did  not  apply  to  money  awarded  by  an  arbi- 
trator when  the  agreement  for  reference  had  been 
made  a  rule  of  court.  Parke,  B.,  in  his  judg- 
ment, at  p.  358,  says  this : — '*  It  seems  to  me  that, 
according  to  the  proper  construction  of  the  Act,  it 
does  not  apply  to  any  costs,  charges,  or  expenses 
except  those  which  are  ordered  by  the  court  to  be 
paid,  and  that  it  does  not  embrace  cases  in  which 
something  is  necessary  to  be  done  in  order  to  give 
the  party  a  title  to  the  money,  but  includes  those 
only  in  which  the  obligation  to  pay  the  money  appears 
on  the  face  of  the  judgment,  decree,  or  order.  But 
then  it  is  argued  that  where  the  court  orders  the 
payment  of  costs  something  must  be  done  in  order 
to  ascertain  their  amount  before  execution  can  issue. 
No  doubt  that  is  so ;  but  then  costs  are  not  liable  to 
the  same  observation  as  money,  as  they  stand  upon  a 
peculiar  footing.  When  the  Legislature  mentions 
money,  costs,  charges,  and  expenses,  it  means 
money  decreed  or  ordered  to  be  paid,  together  with 
the  costs,  charges,  and  expenses  to  be  ascertained  in 
the  usual  way  by  the  officer  of  the  court.  That 
point,  indeed,  it  is  unnecessary  to  decide ;  but  I  am 
of  opinion  that,  with  respect  to  costs,  it  is  enough  if 
they  are  ascertained  by  tne  officer  of  the  court,  and 
that  it  is  not  necessary  that  there  should  be  any  order 
to  pay  after  they  are  taxed  by  the  officer."  And 
Alderson,  B.,  says,  at  p.  359  :— *'  With  regard  to  the 
costs,  charges,  and  expenses,  it  seems  to  me  that 
they  may  be  ascertainea  by  the  officer  of  the  court, 
though  not  spedfioially  mentioned  in  the  rule  of 
court.  All  that  is  required  is,  that  if  the  court  shaU 
order  a  sum  of  money  to  be  paid,  and  if  it  also  order 
bests,  that  means  the  costs  ascertained  by  the  officer 
of  the  court  Independently  of  the  words  of  the  Act, 
which  espedally  reto  to  costs,  charges,  and  expenses, 
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it  8eems  to  me  that  the  oouit  may  very  well  put  such 
a  oonstniotion  upon  the  Act  as  to  indude  oostli,  where 
there  is  an  order  for  the  payment  of  a  speoific  sum." 

It  was  contended  that  this  did  not  apply  where 
costs  alone  were  ordered  to  be  paid  without  any  mone^, 
but  the  language  of  the  statute  is  plain,  including  m 
judgment  debts  orders  *'  whereby  any  sum  of  money, 
or  any  costs,  charges,  or  expenses,  shall  be  payable  to 
any  person.' '  It  has  long  been  settled  that  a  judgment 
for  costs  only  carries  interest :  Pitcher  v,  BoherU,  12 
L.  J.  Q.  B.  178 ;  Newton  v.  Conyngham,  17  L.  J.  C.  P. 
288 ;  and  it  appears  to  haye  been  the  opinion  of  the 
Court  of  Common  Pleas  in  Hodgson  v.  Patterson^  5 
Scott.  N.  B.  76,  that  a  rule  ordering  a  party  to  pay 
the  taxed  costs  of  the  day  was  wiuin  1  &  2  Yict.  c. 
110,  8.  18. 

Upon  the  construction  of  the  Act  I  think  that  an 
order  directing  payment  of  costs  to  be  taxed  by  one 
person  to  another  person  is  within  the  section.  This 
view  appears  to  me  to  have  been  adopted  and  acted 
on  botn  by  those  who  framed  the  rules  of  the  old 
Court  of  Chancery  and  by  the  officers  of  that  court. 
Section  20  of  1  &  2  Vict.  c.  110,  to  which  I  have 
alreadv  referred,  provides  for  the  issue  of  new  and 
altered  writs  for  giving  effect  to  the  provisions  of  the 
statute  in  such  form  as  the  judges  of  the  several 
courts  of  law  and  equity  should  nom  time  to  time 
think  fit  to  order.  The  write  framed  by  the  judges  of 
the  Court  of  Chancery  are  to  be  found  set  out  in  1 
Beavan's  Beports,  p.  xv.  and  following  pages.  One 
is  a  form  of  a  writ  of  fi.  fa.  on  a  decree  or  order  for 
payment  of  costs,  and  it  gives  interest  from  the  date 
of  the  taxing  master's  certificate.  [His  lordship  then 
read  the  writ,  and  continued : — 1  interest  could  only 
be  provided  for  under  the  Act.  This  form  was  retained 
by  the  Consolidated  Orders :  see  Morgan's  Chancery 
Orders*  3rd  ed.,  p.  608.  I  am  informed  by  a  very 
experienced  officer  of  the  court  (Mr.  Stringer  of  the 
Central  Office),  who  wasformerly  in  the  Officeof  Becords 
and  Writs  of  the  Court  of  Chancery  that  according  to 
the  practice  of  that  office  no  distinction  as  regards  the 
issue  of  write  of  fi.  fa.  for  costs  was  known  between 
final  decrees  and  interlocutory  orders.  All  that  was 
regarded  was  whether  there  was  an  order  for  payment 
of  costs  by  a  person  to  a  person.  Write  of  fi,  fa,  at 
common  law  have  been  issued  upon  a  rule  for  pay- 
ment of  costs  only,  and  provide  for  interest  in  the 
same  way  as  the  chancery  write :  see  7  Ad.  &  Bll. 
986;  rules  of  Hilary  Term,  1853;  Day's  Criminal 
Law  Procedure  Acts,  2nd  ed.,  p.  362. 

Since  the  rules  of  1883  interest  has  run,  not  from 
the  date  of  the  certificate,  but  from  the  date  of  the 
order :  Pyman  v.  Burt,  Boswell  v.  Cooks,  In  all  other 
respects  the  practice  of  the  court  remains  the  same. 
The  practice  of  the  Office  of  Becords  and  Writs  and 
of  the  Central  Office  seems  to  me  to  be  in  favour 
of  the  plaintiff.  The  taxiuff  master,  whom  I  have 
seen,  informs  me  that  there  is  no  practice  to  the  con- 
trary in  the  taxing  office,  and  that  all  that  he  meant 
to  convey  was  that  neither  he  nor  any  of  his 
colleagues  was  aware  of  any  case  in  which  interest  had 
been  allowed  in  that  office  on  costs  awarded  by  an 
interlocutory  order.  The  absence  of  precedent  may, 
as  seems  to  me,  be  easily  accounted  for  when  it  is 
remembered  that  costs  i>ayable  out  of  a  fund  do  not 
carry  interest,  and  that  in  ot^er  cases  the  duties  of  a 
taxing  master  generally  come  to  an  end  when  his 
certificate  is  given. 

The  cases  of  Ex  parte  Moore,  In  re  Alexander,  and 
In  re  Bidddh  Ex  parte  Earl  of  Strathmore  were 
referred  to.  These,  however,  merely  rdate  to  the 
question  what  is  a  ''final  judgment"  within  the 
meaning  of  the  Bankruptcj^  Act,  1883,  s.  4,  sub- 
section 1  {g),  and,  regard  bemg  had  to  the  deoisionB, 
it  may  very  well  be  that  neiuer  of  the  orders  with 


which  I  have  to  deal  is  a  final  judgment  fueh  u 
would  support  an  adjudication  in  bankraptcy.  b 
section  18  of  1  &  2  Vict,  c  110  there  is  nothmg  about 
final  judgment.  I  think  that  each  of  the  orders,  being 
an  Older  for  payoient  and  costs  by  the  defendant  to 
the  plaintiff,  falls  within  section  18  of  I  &2  Viet  c 
110,  and  entitles  the  plaintiff  to  interest  on  the  can 
therebv  awarded,  and,  consequently,  that  the  pliia- 
tiff's  objections  to  the  taxation  must  be  aDowed. 

Solicitors  for  the  plaintiff,  Hurfurd  &  ToyUnr, 

Solicitors  for  the  defendant,  Morse,  Hewitt,  S  For- 


WALLAOB  v.  XlNIVBaSAL  AXTTOMATIG  MaCHOOS  Oo. 

(Limitkd).  (o.) 

Where  a  company,  in  pursuance  of  its  powers,  hat 
issued  debentures  containing  covenants  to  pay  iMertd  o 
therein  mentioned,  and  also  to  pay  at  a  futmre  doit  tk 
principal  sum  owing  on  such  d^tentures,  no  condith^  m 
to  the  prim^pal  becoming  immediately  payabk  o«  <fe^ 
in  payment  of  interest  or  on  the  winding  up  of  tktwm^ 
pany  being  indorsed  thereon,  the  fad  that  defiai^  ■ 
made  in  payment  of  interest,  and  (hat  a  ufindin§-^ 
order  is  made  prior  to  the  date  on  which  the  priwipd  t 
covenanted  to  be  paid,  beyond  all  queetitm  oeuum  fk 
rights  of  the  debenture-holders  to  attach,  and  entiUm  ^m 
to  a  judgment  which  vnU  protect  them  and  preixai  that 
debtor,  the  company,  from  reaping  anu  benefit  /nm  tk 
property  charged;  but  does  not  entitle  th^  to  oto« 
immediate  payment  of  the  principal  money  on  thefc^ 
of  the  covenant  cu  if  it  were  a  deU  immediattly  m^ 
and  payable. 

Dictum  of  Hall,  Y.C,  in  Hodson  v.  Tea  Ox,  S 
W.  B.  458,  14  Ch.  D.  859,  differed  from. 

In  re  Panama,  New  Zealand,  and  Austcalisa  ^Bam 
Mail  Co.,  18  IT.  iL  441,  L.  B.  5  Ch.  App.  318,  md  Y» 
oombe  v.  Landor,  7  FT.  B,  634,  28  Beav,  80,  eommtt^ 
on  and  followed. 

Action. 

Motion  by  plaintiff  on  behalf  of  himsdf  asd""!! 
other  the  holders  of  debentures  of  the  Unnvij 
Automatic  Machines  Co."  for  an  order  in  terai « 
the  minutes. 

The  defendant  company  in  this  action  was  wx^ 
porated  in  1887  with  a  capital  of  £120,000  in  mM 
shares  of  £1  each,  and  shortly  afterwards,  ia  p«j 
suance  of  powers  contained  in  the  memonadiBBS 
association,  raised  tiie  sum  of  £6,000  by  the  ■w»* 
sixty  first  mortgage  debentures  of  £100  eact,  *« 
interest  at  the  rate  of  six  per  oent.,  payafab  biS- 
yearly  on  the  1st  of  Januanr  and  the  Ist  cdf  Jalj* 

Hie  debentures  containea  ooyenanta  on  the  gut  • 
the  company  to  pay  to  the  registered  holders  tew 
the  principal  sum  of  £100  thereby  secured  on  tk^ 
of  DeoembOT,  1894,  and  to  pay  interest  at  tiieiati«B 
time  thereinbefore  mentioned;  and  ^  ?^S 
thereby  charged  with  the  payment  of  prino^  ■• 
interest,  as  aforesaid,  *<  aU  the  undertakingi  aw  ]ff- 
perbr  of  the  company,  both  present  and  fdnn.^ 
the  mtent  that  all  the  debentures  of  the  aud  itf| 
(which  were  limited  to  250  debentures  of  £160  m 
should,  without  reference  to  the  re^Mctm  drfi 
thereof,  rank  jpari  passu  as  a  first  diwge  iq>«^ 
said  nndertakmgs  and  property,  without  any  ;b^ 
euce  or  priority  one  over  another,  and  tbt  *• 
charge  should  be  a  fioating  security." 

(a.)  Eeported  by  C.  C.  Hekslet,  Esq.,  Banifi*- 
at-Law. 
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Wallace  v.  Universal  Automatic  Machines  Co.  (Limited). 


High  Coubt. 


No  condition  tliat  the  principal  should  become 
payahle  if  default  were  made  in  payment  of  interest, 
if  if  a  winding  up  were  resolved  upon  or  ordered,  was 
ndoned  on  the  oebentures. 

The  plaintiff  was  the  holder  of  five  debentures,  and 
KD  the  Ist  of  January,  1890,  the  company  made  de- 
iolt  in  payment  of  interest,  and  on  the  19th  of  July 
D  that  year  an  order  was  made  for  the  winding  up  of 
he  company. 

Tbe  plaintiff  alleged  in  his  claim  that  *'  the  whole 
lincipal  money,  £500,  together  with  interest  from 
he  Ist  of  July,  1890,  is  stiU  unpaid  and  owing  to  tiie 
laintiff.**  He  asked  for  (1)  a  delaration  ttiat  he 
nd  tiie  other  debenture-holders  were  entitled  to  a 
barge  on  all  the  undertaking,  property,  and  assets  of 
be  oom|)any  for  securing  the  principal  moneys  ai^d 
iterest  in  the  said  debentures  mentioned;  (2)  an 
yxmnt;  (3)  that  the  charge  contained  in  the  said 
ebentures  might  be  enforced  by  foreclosure  or  sale. 
On  the  4th  of  July,  1890^  a  receiver  had  been 
>pointed  of  all  the  property  and  assets  comprised  in 
le  debentures. 

The  proposed  minutes  were : 

**  Declare  that  the  plaintiff  and  all  other  the  holders 
the  debentures  in  uie  statement  otdaim  mentioned 
e  entitled  to  a  charge  on  all  the  undertaking  and 
tjperty  of  the  defendant  company  for  sec\iring  the 
indpeJ  moneys  and  interest  owing  on  the  security 
&e  said  debentures. 

*'  And  let  the  following  accounts  and  inquiries  be 
b^n  and  made,  that  is  to  say : 
**  (1)  An  inquiry  what  debentures  have  been  issued 

the  defendant  company  and  which  of  them  are 
n  outstanding  and  unpaid,  and  what  persons  are 
3  holders  of  the  same  respectively. 
'*  (2)  An  account  of  what  is  due  for  principal  and 
erest  to  the  plaintiff  and  the  other  holders  of  the 
d  outstanding  debentures. 

'  (3^  An  inquiry  of  what  the  property  comprised  in 
1  charged  by  the  said  debentures  consist,  and  in 
cm  the  same  is  vested. 

*  Adjourn  further  consideration  into  chambers. 
)erty  to  apply." 

Ekjlkwioh,  J. — The  principal  money  is  not 
wing  "  until  the  3l8t  of  December,  1894.] 

^,  for  the  plaintiff,  referred  to  dictum  of  Hall, 
).,  in  Hodsan  v.  Tea  Co.,  28  W.  E.  458,  14  Ch.  D. 
K  and  to  Palmer  on  Company  Precedents,  5th  ed., 
195. 

Cur,  adv.  vult 

Carch  14. — ^Ebeswich,  J. — ^When  this  case  came 
as  a  short  cause  on  Saturday,  I  took  objection, 
,  perhaps,  to  the  order  which  was  proposed  than 
lie  statement  of  claim  upon  which  it  was  founded, 
t  statement  of  claim  is  that  of  one  Wallace  suing 
behalf  of  himself  and  all  other  the  holders  of 
entures  of  the  Universal  Automatic  Machines  Go. 
uited),  that  company  being  the  defendants.  It 
es  the  issue  of  certain  mortgage  debentures  of 

0  each,  payable  on  the  3l8t  of  December,  1894 — a 
which  has  not  yet  arrived — the  interest  on  which 

ayable  half-yearly,  on  the  Ist  of  January  and  the 
of  July  in  each  year,  and  there  is  an  allegation  in 
statement  of  claim  that  default  has  been  made  in 
payment  of  interest.  The  debentures  are  stated 
reate  a  charge  of  the  principal  and  interest  on  all 
xuulertaking  and  property  of  t^e  company,  both 
lent  and  future,  and  it  is  to  be  a  floating  security, 
hoi  the  statement  of  claim  g<^s  on  to  eJlege  that 
whole  of  the  principal  moneys  secured  by  the 
Dtiff's  debentui^,  amounting  to  £500,  together 

1  interest  thereon  from  the  1st  of  July,  1889,  is 
unpaid  and  owing  to  the  plaintiff.  The  interest 
>t  only  nnx>aid,  but  is  payable  and  owing.    But  I 


took  exception  to  the  allegation  that  the  |)rinoipal 
money  was  owing.  In  reply  to  that  objection  Mr. 
Eve  referred  me  to  the  case  of  Bodson  v.  Tea  Co., 
where  Hall,  V.O.,  at  page  862  of  14  Ch.  D.,  says : 
"  It  appears  to  me  that,  when  a  company  comes  to  be 
wound  up,  the  arrangement  for  the  continuance  of 
the  loan  for  a  certain  time  necessarily  comes  to  an 
end — the  money  becomes  immediately  payaHe,  and 
the  security  immediately  enforceable."  in  that  case, 
apparently,  as  in  this,  there  were  no  such  conditions 
as  are  now  common  for  the  principal  money  becom- 
ing payable  if  default  is  made  in  payment  of  interest, 
or  if  a  winding  up  is  resolved  upon  or  ordered.  I  am 
told  by  Mr.  Eve  that  this  is  not  a  slip  in  such  a  con- 
dition bein^  omitted,  but  in  point  of  fact  the  deben- 
tures were  issued  without  any  such  condition.  If  I 
could  accept  that  statement  of  the  T/lce-ChanceUor 
I  should,  of  course,  hold  here  that  the  money  is  owing 
and  payable.  On  consideration  I  do  not  feel  at 
liberty  to  accept  that.  It  is  not  necessary,  I  think, 
for,  so  far  as  I  am  aware,  the  decision  is  not  sup- 
ported by  any  other  authority,  and  to  my  mind  it  is 
so  inconsistent  with  what  I  understand  the  law  on  the 
subject  to  be  that  I  do  not  feel  bound  to  follow  the 
Vice-Chancellor's  judgment,  notwithstanding  that  it 
is  now  fourteen  years  old.  I  cannot  see  myself  that, 
where  there  is  a  covenant  to  pay  a  future  debt  not 
I>ayable  until  the  31st  of  December,  1894,  a  day 
wluoh  has  not  yet  arrived,  the  covenant  becomes 
enforceable  as  for  a  debt  payable  in  prceaenti  because 
there  is  a  winding  up.  If  this  had  been  a  covenant 
by  a  man  to  pay  money  on  the  31st  of  December, 
1894,  his  bankruptoy  would  not  have  made  the  money 
presently  payable ;  and  I  cannot,  for  this  purpose, 
see  any  difference  between  the  bankruptev  oi  a  man 
and  the  winding  up  a  company.  The  debt  is  prov- 
able, of  course,  out  the  money  is  not  i>ayable,  debitum 
inpr(E6enti  solvendum  in/uturo. 

Mr.  Eve  referred  me  to  a  passage  in  Mr.  Palmer's 
book  on  Company  Precedents  (5th  ed.),  which  we  all 
turn  to  as  stating  the  law  on  th,e  subject.  On  that 
condition  which  is  commonly  found  in  this  kind  of 
debenture  he  says,  at  p.  495  :  '*  Accordinff  to  a  recent 
decision  it  only  expresses  that  which  the  hiw  implies  : 
Hodson  V.  Tea  Co."  Of  course  I  would  not  accept 
Mr.  PtJmer's  approval  of  Hodson  v.  Tea  Co.,  but  if  I 
found  it  was  a  decision  approved  by  the  profession  it 
would  make  me  more  reluctant  to  disregard  it.  There 
is  a  decision  to  which  Hall,  Y.C,  referred  in  that 
case — ^namely.  In  re  Panama,  New  Ztaland,  and 
Australian  Royal  Mail  Co.,  18  W.  B.  441,  L.  B.  5  Ch. 
App.  318,  where  Giffcird,  L.J.,  seems  to  me  to  put 
the  law  on  a  sounder  footing.  At  p.  522  he  says : 
**The  moment  the  companv  comes  to  be  wound  up, 
and  the  property  has  to  be  realized,  that  moment 
the  rights  of  these  parties  beyond  all  question  attach. 
My  opinion  is  that,  even  if  the  company  had  not 
stopped,  the  debenture-holders  might  have  filed  a 
bill  to  realize  their  security."  To  my  mind  there  is 
all  the  distinction  in  the  world  between  the  right  to 
realize  a  security  and  to  sue  on  a  covenant  to  pay. 
The  principle  is  also  to  be  found  in  a  series  of  cases 
which  have  now  dropped  out  of  sight,  of  which 
Yescombe  v.  Landor,  7  W.  B.  534,  28  Beav.  80,  may 
be  taken  as  a  good  example.  In  the  Judgments  Act, 
1  &  2  Vict.  c.  110,  are  contained  provisions  which 
made  it  impossible  for  a  judgment  creditor  to  enforce 
his  security  until  a  certain  time  has  elapsed ;  but  that 
was  construed  by  the  court  in  several  cases,  and 
noticeably  in  Yescombe  v.  Landor,  as  giving  the  iudg- 
ment  creditor  a  right  to  prevent  the  judgment  debtor 
making  away  with  his  property.  The  headnote  is  as 
follows: — *'A  judgment  creditor,  though  unable  to 
proceed  in  eqmty  to  obtain  the  b^efit  of  his  charge 
before  the  expiration  of  a  year  (1  &  2  Vict.  c.  110,  s. 
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13),  is,  nevertheless,  entitled  to  have  the  life  interest 
of  his  debtor  in  lands  at  once  impounded  for  his  pro- 
tection.'* And  there  are  other  cases  about  the  same 
time  applying  the  same  principle.  It  seems  to  me 
that  the  debenture-holder  is  entitled  to  a  judgment 
which  will  protect  him,  and  which  will  prevent  his 
debtor,  the  company,  from  reaping  any  benefit  from 
the  property  charged,  but  is  not  entitled  to  imme- 
diate payment  of  the  money  on  the  footing  of  the 
covenant. 

When  I  look  through  the  minutes  very  little  need 
be  altered. 

Amended  minutes : — 

Declare  that  the  plaintiff  and  all  other  the  holders 
of  the  debentures  in  the  statement  of  claim  men- 
tioned are  entitled  to  a  charge  on  all  the  undertaking 
and  property  of  the  defendant  company  for  securing 
the  principal  monevs  and  interest  intended  to  be 
secured  by  the  said  debentures,  and  let  the  following 
account  and  inquiries  be  taken  and  made,  that  is  to 
say: 

(1)  An  inquiry  what  debentures  have  been  issued 
by  the  defendant  company,  and  which  of  them  are 
sml  outstanding,  and  what  persons  are  the  holders  of 
the  same  respectively. 

(2)  An  account  of  what  is  due  for  interest  to  the 
plaintiff  and  the  other  holders  of  the  said  outstanding 
debentures. 

(3)  An  inquiry  of  what  the  property  comprised  in 
and  charged  by  the  said  debentures  consists,  and  in 
whom  the  same  is  vested. 

Adjourn  further  consideration  into  chambers. 
Liberty  to  apply. 

Solicitors,  Slaughter  A  May, 


Q.  B.  Div.  )  „  ,    «^ 

(Mathew  and  Cave,  JJ.)  j  *^®^-  ^^' 

In  re  Febndale  Industbial  Co-opebative  Society 
(Limited),  (a.) 

County  court — Industrial  society — Winding  up -Wind- 
ing up  pending  on  the  Ut  of  January ^  1894— Order 
for  examination  of  officers — Jurisdiction — Industrial 
and  Provident  Societies  Acts,  1876  (39  &  40  Vict,  c. 
45),  s.  17,  and  1893  (56  &  57  Vict.  c.  39),  ss.  58,  59 
—  Companies  {Winding-up)  Act,  1890  (53  &  54 
Vict.  c.  63),  s,  10- County  Court  Bales,  1892,  r. 
146. 

In  the  winding  up  in  a  county  court  of  an  industrial 
society  under  the  Industrial  and  Provident  Societies  Act, 
1876,  the  county  court  judge  has  jurisdiction  to  make  an 
order  for  the  examination  of  the  officers  of  the  society 
under  section  10  of  the  Companies  (Winding-up)  Act, 
1890,  which  Act  applies  to  the  winding  up  of  an  indus- 
trial society  under  the  Act  of  1876. 

Where  such  a  wiiiding  up  w<u  pending  on  the  1st  of 
January,  1894,  the  jurisdiction  of  the  county  court  is 
not  interfered  with  by  the  Industrial  and  Provident 
Societies  Act,  1893,  unless  an  application  under  section 
59  of  that  Act  has  hetn  granted. 

Appeal  from  the  decision  of  Gh*antham,  J.,  in 
chamoers  refusing  to  order  a  writ  of  prohibition  to 
issue  against  the  judge  of  the  Pontypridd  (Glamor- 
ganshire) County  Court  prohibiting  mm  from  further 
proceeding  in  any  matter  connected  with  the  above- 

(a.)  Reported  by  T.  R.  Colqtthoun  Dill,  Esq., 
Barrister-at-Law. 


named  society  a^;ainst  Evan   Thomas  and  otfaan, 
officers  of  the  society. 

In  August,  1893,  a  petition  was  prese&tpdm^ 
the  Industrial  and  Provident  Societies  Act,  1876,  lor 
the  winding  up  of  the  society  in  the  ootmty  ooint, 
and  at  the  adjourned  hearing  of  that  petition  k 
Januarv,  1894,  a  winding-up  order  was  made. 

On  the  2nd  of  February,  1894,  the  coon^  oovrt 
judge  made  an  order  that  Evan  Thomas,  tLe  lite 
manager,  and  Evan  Davies,  the  late  secretary  of  the 
society,  should  present  theznselves  for  ftrnTninstifw  by 
counsel  on  beh^  of  the  Uquidators,  and  should  pro- 
duce all  books,  papers,  and  documents  in  their  passei- 
sion.  It  was  m  respect  of  this  order  that  it  wii 
sought  to  obtain  a  wnt  of  prohibition. 

Section  17  of  the  Industrial  and  Provident  Sodstia 
Act,  1876,  under  which  the  petition  was  presentai 
provides  that  an  industrial  society  may  be  disnltei 
(among  other  methods)  "  by  an  order  to  wind  ^ 
the  society  or  a  resolution,  for  the  winding  if 
thereof  made  as  is  directed  in  regard  to  oomptniw 
by  the  Companies  Act,  1862,  the  provisioni  whentf 
shall  apply  to  any  such  order  or  resolution,  excepi 
that  the  court  having  jurisdiction  in  the  wxndiDg  i^ 
shall  be  the  county  court." 

Rule  146  of  the  County  Courts  Rules,  1892,  pn- 
vides  that  ''the  provisions  of  the  Companifli  Ael^ 
1862  to  1890,  and  &ie  rules  made  thereunder,  so  firai 
they  relate  to  winding  up,  shall  apply  to  the  wmd^ 
up  of  societies  registered  under  the  BniLdiaf 
Societies  Act  and  Sie  Lidustrial  and  ProfiM 
Societies  Act,  1876,  and  the  winding  up  of  ai^  nA 
societies  shall  be  conducted  in  all  respects  as  if  iMk 
societies  were  comx)anies  registered  under  an^  of  & 
said  Comx)anies  Acts."  The  Companies  CWmdmg-^ 
Act,  1890,  repeals  section  165  of  the  Compaoiei  Ait 
1862,  which  relates  to  the  power  of  the  court  is  tti 
winding  up  of  a  company  to  examine  into  the  codM 
of  directors  and  officers  of  the  company  and  to  couqrf 
the  repayment  of  moneys  which  have  been  misipfiGA 
but  section  10  of  the  Act  of  1890  re-enacts  secttf 
165  in  an  extended  form. 

The  Industrial  and  Provident  Societies  Act,  I  $4 
came  into  operation  on  the  1st  of  January,  18H  ^ 
repeals  the  Act  of  1876.  It  provides  (sectioo  ^]  ^ 
the  dissolution  of  a  registered  society  "  by  a  ate 
to  wind  up  the  society  or  a  resolution  for  the  wiitiil 
up  thereof  made  as  is  directed  in  regard  to  ooa^ 
panics  by  the  Companies  Acts,  1862  to  l^i  tli 
provisions  whereof  shall  apply  to  any  sodk  odff  tf 
resolution,  except  that  the  term  '  registrar*  ibilL  <* 
the  purpose  of  such  winding  up,  have  the  *" 
given  to  it  by  this  Act." 

Sectiou  Cf9  provides  that  '*any  prooeediDn  in 
winding  up  of  a  registered  society  iriii<A  si 
passing  of  this  Act  are  pending  in  any  coontj  oose 
may,  on  application  made  by  or  on  behftlf  of  tk 
registrar,  with  the  consent  of  the  Treasury,  be  tnai 
ferred  to  the  High  Court,  and  thereupon  the  Oia 
panics  (Winding-up)  Act,  1890,  shall,  so  farisa?(^ 
cable,  apply  thereto  accordingly." 

No  such  application  had  been  made  in  the  pretfd 
case. 

David,  for  the  appellants. — ^The  oonnty  court  jsdf 
had  no  jurisdiction  to  make  this  order.  TfaeOss' 
panies  (Winding-up)  Act,  1890,  does  not  snplyt^^ 
winding  up  of  an  industrial  society :  In  re  Loi^  ^^ 
Suburhin  Bank,  40  W.  R.  326.  [1892]  1  C2l  aH:  /- 
re  Beal  Estates  Co.,  |H  W.  R.  157,  [1893]  1  Cfe.  ** 
and  the  jurisdiction  of  the  coun^  court  o>g»tj^ 
extended  by  its  rules  of  procedure  so  as  to  giw  A^ 
powers  of  a  court  acting  under  the  Act  of  *^ 
Moreover,  that  Act  gives  jurisdiction  to  t  c«e=tT 
court  only  in  the  case  of  a  oompany  the  mp^ 
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whioh  does  not  exoeed  ten  thousand  pounds.  The 
capital  of  this  society  exceeds  that  amount,  and 
therefore,  even  if  that  Act  would  otherwise 
apply,  it  cannot  apply  in  the  present  case.  Sec- 
tion 58  of  the  Act  of  1893  does  not  apply  to  the 
case  of  a  company  which  was  being  woimd  up  in  a 
ooimty  court  when  that  Act  came  into  operation : 
snch  a  case  is  governed  by  section  59,  and  the  pro- 
ceedings ought  to  be  transferred  to  the  High 
Court. 

Benson^  for  the  liquidator. — Under  section  17  of  the 
Act  of  1876,  which  was  in  force  when  this  petition 
was  presented,  the  county  court  had  jurisdiction  in 
the  winding  up  irrespectively  of  the  capital  of  the 
aodety.  That  section  incorporates  section  166  of  the 
Companies  Act,  1862,  under  whidi  there  was  power 
to  make  this  order.  Moreover,  the  provisions  of  the 
Companies  (Winding-up)  Act,  1890,  apply  to  the 
winaing  up  of  any  of  these  societies  in  the  county 
oonrt,  whatever  the  society's  capital  may  be :  County 
Court  Bules,  1892,  r.  146;  Andrew  v.  Swansea 
Cambrian  Benefit  Building  Society,  29  W.  E.  382 ;  In 
re  Porteea  Island  Building  Society,  41  W.  E.  587, 
[1893]  3  Ch.  205.  The  capital,  however,  in  the  pre- 
sent case  has  been  found  oy  the  county  court  judge 
to  he  under  ten  thousand  pounds.  The  transfer  of 
pending  proceedings  to  the  High  Court  under  section 
59  is  permissive,  and  can  only  be  done  by  the  regis- 
trar with  the  consent  of  the  Treasury. 

David  replied. 

Mathew,  J. — We  are  of  opinion  that  this  appeal 
mnst  be  dismissed. 

It  is  quite  dear  that  the  proceedings  were  properly 
instituted  under  the  Act  of  1876,  b^use  the  recent 
statute  did  not  apply.  The  proceedings  having  been 
instituted  under  the  Act  of  1876,  the  effect  of  that 
Act,  according  to  the  decision  in  the  Svxinsea  Society^ s 
oue,  was  to  substitute  the  county  court  for  the 
superior  court,  and  to  apply  every  statute  subse- 
quently passed  relating  to  the  winding  up  of  com- 
panies to  a  winding  up  in  county  courts  as  well  as  in 
the  superior  court.    The  coimty  court  rule  passed  in 

1892  recognized  that ;  it  applied  in  terms  the  Winding- 
up  Acts  to  societies  of  this  kind  as  well  as  to  other 
societies ;  and  the  decision  of  my  brother  Vaughan 
Williams  in  the  case  of  Portsea  Island  Building 
Society  recognizes  it  also  and  adopts  the  same  prin- 
ciple. It  is  perfectly  dear  to  my  mind  that  section 
10  of  the  Winding-up  Act  of  1890  applied  to  the 
winding  up  of  these  sodeties  in  county  courts. 

The  question  of  capital  does  not  really  arise  here ; 
the  application  of  the  Act  of  1890  to  windings  up 
mider  the  Act  of  1876  has  nothing  to  do  with  the 
amount  of  the  capital  of  the  sodety. 

That  disposes  of  the  points  mainly  argued  in  this 
case.    But  it  is  said  that  section  59  of  the  Act  of 

1893  provides  for  every  winding  up  pending  in  county 
courts— in  other  words,  that  it  takes  away  the  juris- 
diction of  county  courts  in  such  cases ;  I  cannot 
agree  with  that  construction.  Section  58  is  of  general 
application,  but  section  59  is  permissive  only,  and 
provides  that,  if  application  is  made  by  the  registrar, 
and  if  the  consent  of  the  Treasury  be  obtained— if 
those  two  things  are  done — the  winding  up  may  be 
transferred  to  tiie  High  Court.  That  section  has  no 
application  in  the  present  case,  and  I  think  it  is  dear 
that  the  appeal  must  be  dismissed. 

Cayb,  J. — I  am  of  the  same  opinion.  At  first  I 
had  some  little  difficulty  in  following  the  course  of 
legislation,  but  as  soon  as  I  understood  the  case  it 
did  not  seem  to  me  that  there  were  any  real  difficulties 
in  the  way. 

It  is  quite  dear  that  by  the  Act  of  1876  industrial 


and  provident  sodeties  may  be  wound  u^  under  sec- 
tion 17,  which  provides  that  sudi  a  society  mav  be 
dissolved  by  an  order  to  wind  up  the  sodety  or  by  a 
resolution  for  the  winding  up  thereof  made  as  is 
directed  in  regard  to  compames  by  the  Companies 
Act,  1862,  and  the  provisions  of  that  Act  are  to  apply 
to  any  such  order  or  resolution,  except  that  the  court 
having  jurisdiction  in  the  winding  up  is  to  be  the 
county  court.  Now,  that  being  so,  it  is  clear  that 
after  the  passing  of  that  statute  these  sodeties  could 
be  wouna  upin  the  county  court,  and  in  the  county 
court  only.  The  practice  was  to  be  regulated  by  the 
provisions  of  the  Companies  Act  then  existing,  but 
the  tribunal  was  to  be  the  county  court.  Then 
came  the  Act  of  1890,  and  it  is  said  that  that  made  a 
differenoe.  I  think  that  the  answer  to  that  is  given 
by  my  brother  Vaughan  Williams  in  the  case  of 
Portsea  Island  Building  Society  and  in  the  comments 
whioh  he  makes  on  the  case  of  Andrew  v.  Swansea 
Cambrian  Building  Socieiy.  That  was  a  decision  upon 
ttie  32nd  section  of  the  Building  Sodeties  Act,  1874, 
an  Act  whidi  is  practically  the  same  for  the  pxupoees 
of  this  question  as  the  Act  of  1876,  and  Lindley,  J., 
says  that  the  meaning  of  it  was  to  substitute  the 
county  court  for  the  Court  of  Chancery,  and  it  did  in 
effect,  though  not  expressly,  put  building  sodeties 
under  the  Acts  of  1862  and  1867,  by  virtue  of  the 
clauses  in  the  Act  rdating  to  industrial  companies, 
although  the  Companies  Aq\a  of  1862  and  1867  were 
not  expressly  incorporated  in  the  Building  Sodeties 
Act.  if  i^t  is  true  with  reference  to  the  Building 
Sodeties  Act,  it  is  equally  true  with  reffard  to  the  In- 
dustrial Sodeties  Act ;  that  is  to  say,  the  Act  of  1876 
gave  jurisdiction  to  the  county  court,  and  to  the 
county  court  exdusivdy ;  and  so  Vauffhan  Williams, 
J.,  held  in  the  case  that  has  been  referred  to ;  but 
the  jurisdiction  being  in  the  coimty  court,  it  was  to 
be  exerdsed  in  accordance  with  the  practice  under 
the  Companies  Acts. 

That  bein^  so,  section  10  of  the  Winding-up  Act  of 
1890  comes  m,  and  the  county  court  judge  was  bound 
or  at  liberty,  according  to  circumstances,  to  apply  the 
practice  there  laid  down  in  the  winding  up  of  an 
industrial  sodety.  Although  the  practice  of  the 
court  was  alterea  by  the  Art  of  1890,  yet  the  tribunal 
was  not  altered,  and  it  remained  the  county  court, 
and  the  county  court  only.  Then  came  the  Act  of 
1893,  and  that  Act  makes  certain  provisions  which  it 
is  not  necessary  to  go  into  for  the  purposes  of  this 
case.  Section  59,  which  is  the  only  one  we  need  dis- 
cuss here,  provides  that  ''any  proceedings  in  the 
winding  up  of  a  registered  sodety  which  at  the  pass- 
ing of  this  Act  are  pending  in  any  county  court  may, 
on  application  made  by  or  on  behalf  of  ue  registrar, 
with  the  consent  of  the  Treasury,  be  transfened  to 
the  High  Court."  Now  this,  undoubtedly,  is  a 
winding  up  of  a  registered  sodety  which  at  tne  pass- 
ing of  the  Act  of  1893  was  pending  in  the  county 
court,  and  no  doubt  under  section  59  it  may  be  trans- 
ferred, but  it  can  only  be  transferred  on  application 
made  by  or  on  behalf  of  the  registrar,  with  the  con- 
sent of  the  Treasury.  So  far  from  the  section  operat- 
ing itself  as  an  actual  transfer,  it  requires  those  con- 
ditions precedent  without  which  the  transfer  cannot 
be  maae,  and  no  such  conditions  have  here  been 
fulfilled,  and  no  order  of  transfer  has  been  made,  and, 
consequently,  the  case  remains  properly  in  the  ooimty 
court.  The  case  remaining  properly  in  the  county 
court,  the  coimty  court  judge  has  jurisdiction,  and 
with  regard  to  anything  wrong  which  he  may  do  in 
the  course  of  winding  up  the  usual  application  to  set 
him  right  must  be  made  in  the  ordinary  way.  It  is 
not  a  question  that  goes  to  his  jurisdiction.  He  has 
jurisdiction,  and  he  alone,  to  wind  up  the  company  so 
long  as  no  order  is  made  under  section  59.    I  agree. 
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In  be  Beyts  &  Cbaig. 


High  Oouu. 


therefore,  that  this  appeal  must  be  dismissed,  with 
costs. 

Appeal  diwntssed. 

Solicitors  for  the  appellants,  Martin  d:  Co.,  for  G, 
David  &  Evans,  Cardiff 

Solicitors  for  the  respondent,  Bell,    Brodrick,  Ss 
Gray,  for  Simons  A  Sons,  Pontypridd. 


IN  BANKRUPTCY. 

(Vaughan  WilliLns,  J.)  j  ^^*"^  ^^• 

In  re  BsTTS  &  Cbaig. 
Ex  parte  CooPSR.  (a.) 

Bankruptcy — Costs  of  solicitor — Payment  hy  debtors  to 
solicitors  to  secure  their  services  in  defence  on  criminal 
charge  and  other  matters — Verbal  agreement — Subse^ 
quent  act  of  bankruptcy — Bight  of  trustee  in  bank" 
ruptcy  to  repayment— Solicitors  Act,  1870  (33  <fe  34 
Vict.  c.  28),  s.  4. 

The  debtors  paid  £250  to  the  solicitors,  and  verbally 
agreed  with  them  that  the  money  vhjls  to  be  employed  in 
expenses  to  be  incurred  in  conducting  their  defence  until 
committal  and  in  managing  their  business  while  under 
arrest.  A  receiving  order  was  made  against  them  upon 
a  creditor* s  petition  before  they  were  committed  for  trial. 
The  trustee  in  bankruptcy  moved  for  an  order  to  the 
solicitors  to  repay  to  him  the  £250,  less  the  costs  of  the 
petition  and  of  the  services  rendered  up  to  the  date  of  the 
receiving  order. 

Held,  that,  there  being  only  a  verbal  agreement,  the 
solicitors*  authority  was  determined  by  the  bankruptcy 
petition,  and  that,  svhjectto  their  claim  for  costs  incurrwl 
up  to  that  date,  they  were  bound  to  pay  the  money  over  to 
the  trustee. 

Motion  on  behalf  of  Mr.  Cooper,  the  trustee  in  the 
bankruptcy  of  Messrs.  Beyts  &  Craig  for  an  order  to 
Oliver  Thomas  Hodges,  of  the  firm  of  Irvine,  Hodges,  & 
Borrowman,  solicitors,  to  pay  over  to  him  the  sum  of 
£250,  less  £41  7s.  8d.,  the  taxed  costs  of  the  peti- 
tion, and  such  costs  as  might  have  been  incurred  by 
the  solicitors  prior  to  the  bankruptcy. 

Upon  the  28th  of  June,  1892,  the  bankrupts, 
Beyts  &  Craig,  first  consulted  the  solicitors,  Messrs. 
Irvine,  Hodges,  &  Borrowman.  Upon  the  following 
day  Beyts  &  Craig  were  arrested  upon  a  charge  of 
fraud,  and  upon  the  30th  of  June  Mr.  Hodges  saw 
them  at  the  police  court,  when  they  gave  him  a 
cheque  for  £250,  in  consideration  for  which  he  ver- 
bally agreed  to  conduct  their  defence  up  to  committal 
or  discbarge,  and  to  manage  their  business  while 
under  arrest.  No  written  agreement  was  entered  into 
between  them.  The  cheque  was  at  once  cashed  and 
entered  as  a  receipt  in  the  ledgers  of  Messrs.  Irvine, 
Hodges,  &  Borrowman  upon  the  30th  of  June,  and 
as  a  debit  upon  the  8th  of  August,  the  date  of  com- 
mittal. No  bill  was  delivered,  but  there  was  no 
doubt  but  that  the  money  had  been  earned  by  the 
solicitors  by  the  services  rendered  and  costs  incurred 
for  the  bankrupts. 

A  petition  upon  which  a  receiving  order  was  made 
was  presented  against  Messrs.  Beyts  &  Craig  upon 
the  4th  of  July,  1892.  The  committal  was  not  imtil 
the  8th  of  August  in  the  same  year. 

Upon  the  14th  of  August,  1893,  the  trustee  first 
demanded  repayment  of  the  £250,  less  taxed  costs  of 

(a.)  Reported  by  P.  M.  Fbanckb,  Esq.,  Barrister- 
at-Law. 


the  petition  and  charses  incurred  up  to  the  dsteof 
the  receiving  order.  Payment  was  refused,  sod  tb 
trustee  mov^  for  an  order. 

Muir  Mackenzie,  for  the  trustee. — ^The  qoestioaii, 
whose  money  was  this  after  the  bankraptoy,  tk 
trustee's  by  relation  back,  or  Mr.  Hodgor :  h  r* 
FoUit,  41  W.  B.  276.  [1893]  1  a  B.  455.  In  tiiiicw 
there  is  only  a  verbal  a^^reement,  not  binding  npoG 
solicitor  or  client:  Sohcitors  Act,  1870,  s.  4;  /» 
re  Lewis,  24  W.  R.  1017,  1  a  B.  D.  724  ;/&  rt 
Bussell,  Sons,  &  Scott,  33  W.  B.  815,  30  Ch.  D.  lU; 
In  re  Baven,  30  W.  B.  134,  45  L.  T.  N.  8.  741 
The  agreement  in  this  case  is  void  not  only  h  to 
the  quantum  of  remuneration,  but  beotnse,  if  ^ 
authority  was  revoked,  the  agreement  was  no  kan 
binding  on  the  client:  In  re  New  EberhaHt  &, 
38  W.  B.  97,  43  Ch.  D.  118.  In  the  case  of  A 
re  Charlwood,  W.  N.,  1894,  p.  40,  10  T.  L.  B.  SIT. 
there  was  a  written  agreement  which  wu  good 
within  the  statute,  and  the  mon^  became^ 
solicitor's  as  soon  as  it  was  paid.  Here  thensK 
such  agreement. 

Herbert  Beed,  Q.C.,  and  HanseU,  for  the sdhcitoa.- 
This  case  is  distinguishable  from  In  re  FoUiL  Id  tbk 
case  there  was  a  deposit  pure  and  simple, hwe^ , 
money  was  lodged  with  the  solioitors  for  a  ipedri 
purpose.  There  is  no  case  which  shows  thst  tk 
solicitor  is  not  bound  to  carry  out  anagreemeaid 
this  kind.  Mr.  Hodges  was  bound  to  represent  tie 
debtors  for  the  time  for  which  the  agreement  *« 
made.  The  trustee  did  not  give  any  notice  d)m 
contention  at  the  time  when  t£e  services  were  bos 
rendered,  and  is  estopped  by  his  conduct  from  etti^ 
it  up  now. 

They  dted  Beckham  v.  Drake,  2  H.  L.  Cas.  579,  ai 
called  JH^.  Hodges  and  one  of  his  clerks  to  give  eiidas 
that  the  trustee  had  originally  acquiesced  in  tk 
solicitors  retaining  the  £250,  but  the  evideaoe  n 
held  to  be  insufficient  to  prove  such  acquiesoeDoe. 

Muir  Mackenzie,  in  reply. — The  mwe  knowk^ 
that  the  defence  was  being  carried  on  was  no  Boli* 
to  the  trustee  of  this  contract. 

Vatjghan  Williams,  J. — Upon  the  Iscts  d  di 
case  it  is  plain  that  the  £250  was  a  sum  paid  toil 
solicitors  against  chams  to  be  incurred  aiid  mvut 
to  be  rendered.  The  solicitors*  anthoiUy  ■• 
determined  upon  the  presentation  of  the  ba&b^ 
petiiion,  and  they  were  bound  to  pay  over  theaocf 
to  the  bankrupts'  estate,  subject  to  their  oba  k 
costs  incurred  before  that  date. 

Beckham  v.  Drake  does  not  show  that  sa  ttsp* 
ill  bankruptcy  would  not.  have  the  right  to  dslea^ 
the  bankrupt's  authority  to  an  agent,  sod  to  g< 
back  any  money  of  the  bankrupt's  whidi  mob  t;^ 
might  have  in  his  hands.  This  is  a  hard  esse  ^^^ 
solicitors,  and  so  I  allowed  evidence  to  be  md^ 
prove,  if  possible,  the  acquiescence  of  the  ^'^^  ' 
their  retention  of  this  moii^.  I  hope  thst^^ 
on  the  subject  will  be  remedied,  for  it  is  laA  W 
upon  bankrupts  and  upon  solicitors  or  sooosatt^ 
wno  may  have  rendered  services  to  them. 

Judgment  for  the  trustee. 

Solicitors  for  the  trustee,  Clarke,  Bawlius,  k  C^ 

Solicitors  for  Mr.  Hodges,  Irvim,  Btfdf^  * 
Borrounnan. 
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In  bb  Holloway. 


CoUBT  0¥  ApPBAL. 


April  14. 


(Bouxf  of  StppraU 

From  Q.  B.  Div.  \ 

(Lord  Esher,  H.B.,  and  lindley,  / 

Copes,  Kay,  A.  L.  Smith,  and  t 

Davey,  L.JJ.)  ) 

In  re  Holloway. 

Ex  parte  Pallisteb.  (a.) 

Ptfuiice — Originating  summons — Application  for  de- 
livery up  of  papers  hy  a  solicitor — Summons  under 
the  Solicitors  Jet,  1843  (6  <fe  7  Vict.  c.  73),  s.  37— 
J?.  S.  C,  1883,  (n-d.  71,  r.  1 ;  ord.  54,  rr,  4,  4b,  4o, 
4d ;  Appendix,  K,,  No.  lb. 

A  ntmjnonsfor  the  delivery  up  of  papers  by  a  solicitor 
under  section  87  of  the  Solicitors  Ad,  1843,  is  not  an 
originating  summons,  and  therefore  need  not  comply  with 
the  requirements  of  ord,  54,  rr»  4,  4b,  4o,  4d. 

An  originating  summons,  according  to  the  frue  con- 
sir  action  of  the  definition  given  in  ord.  71,  r.  I,  is  a 
eummone  hy  which  proceedings  are  corhmenced  which 
might  otherwise  have  been  commenced  by  writ. 

Appeal  from  an  order  of  a  divifiional  court  of  the 
Qaeen*8  Bench  Division. 

The  appeUant,  W.  Holloway,  who  was  a  solicitor, 
was  retained  bj  the  respondent,  J.  Fallister,  to 
condnct  certain  htigation  for  him.  Holloway  claimed 
a  right,  in  the  exercise  of  his  lien  as  a  solicitor,  to 
detain  certain  papers  belonging  to  PalUster  and 
relating  to  the  litigation,  until  nis  costs  should  be 
paid,  fallister  took  out  a  summons  under  section  37 
of  the  Soliciton  Act,  1843,  for  the  delivery  up  of  the 
said  pax>erB.  The  summons  was  in  the  form  of  an 
ordinary  summons,  and  was  intituled  "  In  the  High 
Court  of  Justice,  Queen's  Bench  Division.  In  ue 
matter  of  William  Holloway,  one  of  the  solicitors  of 
the  Supreme  Court."  It  was  issued  on  the  27th  of 
January,  1893,  and  was  served  on  the  same  dav,  and 
it  calleid  upon  all  parties  concerned  to  attend  before 
the  master  at  chambers  on  the  31st  of  Januaiir,  upon 
an  application  on  the  part  of  J.  PaUister  that  the 
above-named  William  Holloway  should  within  four 
days  after  service  of  the  order  to  be  made  therein, 
deliver  up  on  oath  to  the  applicant's  present  solicitors 
aU  deeds,  papers,  and  writings  whatsoever  in  his 
custody  orpower  belonging  to  tibe  applicant,  and  that 
the  said  William  Holloway  should  be  ordered  to  pay 
the  costs  of  the  application.  The  master,  bemg 
satisfied  that  Holloway  had  given  an  undertaJdng  to 
dellTer  up  the  papers,  made  an  order  as  prayed  for  in 
the  summons.  An  application  on  the  part  of  Holloway 
to  set  this  order  asiae  was  refused  by  Gbcmtham,  J.,  at 
chambers,  and  afterwards  by  the  Divisional  Court 
(Mathew  and  Cave,  JJ.).    Holloway  appealed. 

Netoson,  for  the  appeUant. — ^The  summons  on  which 
the  master's  order  was  made  was  invalid.  Since  the 
coming  into  operation  of  the  Rules  of  1883  every 
summons,  except  a  summons  taken  out  in  an  action 
already  pending,  must  be  an  originating  summons, 
and  the  practice  with  regard  to  originating  sum- 
monses is  now  governed  by  order  54  as  amended  by 
the  new  Bules  of  November,  1893.  By  ord.  71,  r.  1, 
of  the  Bules  of  1883,  ''originating  summons"  is 
defined  to  mean  *'  a  summons  by  which  proceedings 
are  commenced  without  writ."  The  effect  of  that  is 
that  all  proceedings  must  now  be  commenced  either 
by  writ  of  summons  or  by  originating  summons.  The 
making  of  an  application  like  the  present,  under  sec- 
tion 37  of  the  Solicitors  Act  dearly  constitutes  pro- 

(a.)  Reported  by  F.  G.  BiroxEB,  Esq.,  Baxrister-at- 
Law. 


ceedings,  and  the  taking  out  of  a  summons,  if  a  sum- 
mons is  taken  out,  is  the  commencement  of  those  pro- 
ceedings ;  for  they  do  not  form  part  of  any  penaing 
action.  Therefore,  unless  the  client  chose  to  adopt 
the  course  of  issuing  a  writ,  the  only  other  course 
open  to  him  was  to  proceed  by  originating  summons. 
Whichever  course  he  might  adopt,  in  either  case  the 
proceedings  would  be  an  action  within  the  definition 
of  '*  action"  given  in  section  100  of  the  Judicature 
Act,  1873 :  In  re  FawsiU,  34  W.  B.  26,  30  Ch.  D.  231. 
Any  doubt  as  to  whether  originating  summonses 
apply  to  the  Queen*s  Bench  Division  is  now  deaied 
away  by  the  new  Bules  of  November,  1893  (ord.  54, 
rr.  45,  4c,  4d),  which  distinctly  contemplate  the  pro- 
cedure of  originating  summonses  as  bone  applicaUe 
to  all  divisions.  Under  these  rules  the  defendant  or 
respondent  has  eight  days  after  service  of  the  sum- 
mons for  entering  an  appearance.  See  Appendix  K, 
No.  lb.  The  applicant,  by  taking  out  an  ordinary 
summons  instead  of  an  originating  summons,  deprived 
the  solicitor  of  this  advantage.  The  order  was,  in 
fact,  made  within  four  days  of  the  service  of  the  sum- 
mons. 

He  referred  to  ord.  55,  r.  2  (15).  [Dayey,  L.J., 
called  attention  to  the  Schedule  to  the  Order  as  to 
Supreme  Court  Fees,  1884,  which  prescribes  a  fee  for 
« issuing  an  originating  summons  under  the  Act  6  & 
7  Vict.  0.  73  for  the  taxation  of  a  solicitor's  bill  of 
costs,"  &c. :  Annual  Practice,  vol.  2,  p.  206.] 

Tindal  Atkinson,  Q.C\,  and  W,  Rowland  Jackson, 
for  the  respondent. 

Lord  EsHBB,  M.B. — Perhaps  the  framers  of  the 
Bules  of  1883,  when  they  gave  a  definition  of  "  origi- 
nating summons,"  did  not  use  the  happiest  lan^;uage 
for  expressing  their  meaning ;  but  I  think  their  in- 
tention clearly  was  to  define  it  as  being  that  mode  of 
commencing  an  action  which  was  then  allowed  in 
addition  to  or  instead  of  commencing  an  action  by 
writ.  The  phrase  was  then  used  and  well  understood 
in  the  Chancery  Division,  though  it  was  not  used  in 
the  Queen's  Bench  Division.  In  Chancery  all  suite 
were  originally  commenced  by  bill  (a  wnt  of  sum- 
mons being  substituted  by  the  Judicature  Act),  but 
that  was  an  expensive  process,  and  a  cheaper  and 
shorter  process  was  invented,  in  which,  in  cases  where 
the  judge  tiiought  fit,  a  dispute  between  parties 
might  be  determined  otherwise  than  by  bill,  and  that 
process  was  commenced  by  what  was  called  an  origi- 
nating summons.  After  this  procedure  had  been 
exercised  in  Chuicery  for  a  ^reat  number  of  years,  it 
was  desired  to  introauce  it  into  the  Queen's  Bench 
Division.  The  new  rules  show  conclusively  that  by 
"  originating  summons "  is  meant  a  summons  by 
which  an  action  is  commenced  otherwise  than  where 
it  is  commenced  by  writ.  I  am,  therefore,  of  opinion 
than  a  summons  under  section  37  of  the  Sohdtors 
Act,  1843,  is  not  an  originating  summons  at  all. 
These  rules  do  not  seem  to  me  to  be  applicable  to 
such  proceedings  as  the  present.  It  is  impossible  to 
suppose  that  the  provision  as  to  entering  an  appear- 
ance within  eight  days  was  intended  to  be  applied  to 
a  summons  calling  upon  a  solicitor  to  have  his  bill  of 
coste  taxed  or  to  oeliver  up  papers.  A  summons 
taken  out  for  such  a  purpose  may  be  originating  in 
form,  but  it  is  not  originating  in  nature,  inasmuch  as 
it  deals  with  and  arises  out  of  previous  proceedings 
of  some  sort.  I  am  of  opinion  that  the  law  with 
regard  to  the  procedure  on  such  a  summons  was  not 
intended  to  be  interfered  with  by  the  introduction  of 
originating  summonses,  but  still  remains  in  ite  original 
simplicity  and  efficacy. 

LiNDLEY,  L.  J. — I  also  am  of  opinion  that  this  is 
not  an  originating  summons.   Mr.  jN^ewson  infers  from 
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In  re  Holloway. — ^Hanbuky  v.  Hanbtirt. 


Ck>UBT  OF  A?RiL 


ord.  71,  r.  1,  that  every  sommoiis  by  which  proceedings 
are  commenced  without  writ  is  an  originating  sum- 
mons. I  do  not  think  that  is  so.  In  1852  a  simpli- 
fication was  made  in  Chancery  procedure,  by  which 
in  certain  cases  a  suit  might  be  commenced  by  what 
was  called  a  summons  originating  in  chambers.  This 
expression  was  afterwards  shortened  into  originating 
summons.  It  was  a  way  of  commencing  a  suit  other- 
wise than  by  biQ.  On  the  passing  of  the  Judicature 
Act  all  Chancery  actions  were  commenced  either  by 
writ  or  by  originating  summons.  The  Bules  of  1875 
as  a  body  did  not  apply  to  the  Chancery  Division. 
But  the  Bules  of  1883  were  framed  for  the  purpose  of 
applying  to  all  the  divisions,  and  accordingly  induded 
a  aennition  of  originating  summons.  The  number  of 
of  cases  to  which  an  originating  summons  is  applic- 
able has  b^  de^;rees  increased,  but  in  all  cases  '^ere 
the  area  of  oriraiating  summonses  has  been  extended 
the  intention  nas  been  to  allow  that  to  be  done  by 
originating  summons  which  previously  could  have 
been  done  by  bill  or  writ  of  summons.  Down  to 
November,  1893,  I  should  have  thought  that  no  one 
would  have  said  that  a  summons  un<&r  section  37  of 
the  Solicitors  Act,  1843,  was  an  originating  sum- 
mons; it  appears,  however,  to  be  so  called  in  the 
order  as  to  court  fees.  I  think  that  must  be  taken 
to  be  a  mistake,  though  how  it  came  to  be  made,  I 
cannot  conceive.  The  Bules  of  1893,  by  order  54a, 
introduce  the  procedure  of  originating  summonses  into 
the  Queen's  Bench  and  Admiralty  Divisions ;  and,  in 
my  opinion,  the  additions  which  have  been  made  to 
order  54  are  for  the  purpose  of  working  in  the  new 
order  54a.  I  think  that  this  is  not  an  originating 
summons,  and  that  the  Divisional  Court  were  right. 
Lopes,  L.J. — I  agree. 

Kay,  L.J. — ^There  are  three  kinds  of  summonses. 
First,  there  are  summonses  taken  out  in  proceedings 
already  existing,  t.e.,  ordinary  summonses;  these  are 
clearly  not  originating  summonses.  Secondly,  there 
are  summonses  taken  out  for  the  purpose  of 
originating  an  action  which  would  otherwise  be 
commenced  by  writ.  These  clearly  are  originating 
summonses.  And,  thirdly,  there  is  a  class  of 
summonses  within  which  the  present  case  comes, 
which  initiate  proceedings,  not  being  intituled  in 
any  existing  action,  but  whidi  at  the  same  time  do 
not  commence  an  action.  I  come  to  the  conclusion 
that  this  last  kind  of  .'summons  is  not  included  in  the 
term  '*  originating  summons  **  as  used  in  the  rules.  I 
think  that  originating  summons  means  a  summons 
by  which  proceedings  can  be  commenced  which 
formerly  could  not  be  commenced  except  by  writ. 

A.  L.  Smith,  L.J.— I  agree.  Ord.  71,  r.  1,  of  the 
Bules  of  1883  defines  '* originating  summons"  as 
being  **  a  summons  by  which  proceedings  are  com- 
menced without  writ."  I  read  that  as  meaning  a 
summons  by  which  proceedings  are  commenced  with- 
out writ  which  might  otherwise  have  been  commenced 
by  writ.  I  think  it  does  not  include  a  summons  which 
commences  proceedings  which  could  not  have  been 
commenced  by  writ. 

Davby,  L.J. — I  concur. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  t?ie  appellant  in  person. 

Solicitors  for  the  respondent,  Leesmith  ds  Munhy. 


FromProb.  Div.&Adm.Div.    )  i    nn 

(Lindley,  Lopes,  &  Kay,  L.  JJ.)  j  ^^  ^^ 

Hakbtiry  v.  Hanbuby.  (o.) 

Divorce — Permanent  maintenance — Partnership  fHi!t 
— Undrawn  pro/its — Matrimonial  Causes  Ad,  1857, 
«.  32 — Matrimonial  Causes  Act,  1866. 

A  un/e  having  obtained  a  decree  absolute  for  thedu- 
solution  of  her  marriage,  petitioned  for  rmMtrnm, 
The  husband  derived  his  income  from  a  short  ta  ik 
profits  of  a  firm,  of  which  he  could  only  draw  a  Uaiiei 
amount  except  with  the  consent  of  his  partner. 

Held,  that  the  husband  must  secure,  as  ftemmai 
maintenance,  a  sum  amounting  to  one-third  part  of  tW 
limited  profits  only. 

Appeal  from  an  order  of  Jeime,  P. 

On  the  20th  of  December,  1892,  the  petitioner,  Mn. 
Hanburv,  obtained  a  decree  absolute  for  the  diaoli- 
tion  of  ner  marriage  wiUi  the  respondent,  Mr.  Ha- 
bury,   on  the  ground  of  his  cruelty  and  adoitaj. 
The  custody  of  the  five  infant  children  of  the  marrugc 
was  given  to  the  petioner.     On  the  5th  of  Janom. 
1894,  she  filed  a  petition  for  permanent  mainteoaoce. 
The  respondent  was  a  brewer  in  partnership  with  s 
Mr.  Jude  at  Wateringbury,  in  Kent.    The  respood- 
ent*s  shares  of  the  profits  for  the  years  1890, 1891, 
and   1892    were    respectively    £3,651,    £3.555,  ud 
£3,551.    By  the  articles  of  partnership  the  respond- 
ent was  not  allowed,   without    the  conseat  of  liit 
partner,  to  draw  more  than  £200  a  month  (£2,400 1 
year)  on  account  of  profits,  and  the  balanoe  of  prc^ 
for  each  year,  after  deducting  these  monthlj  drsv- 
ings,  was  carried  to  a  separate  account  of  the  re- 
spondent in  the  partnersMp  books  called  an  "Ub-  i 
drawn  Profits  Account."    On  or  before  the  7tb  ^  { 
October,  1890,  the  amount  so  standing  to  hii  crsdh 
was  £5,515.    Between  that  date  and  June,  ISSI, 
the    respondent,  with  the  consent  of  his  p^ba 
drew    out    £3,100,    in    addition    to    his   £300  i 
month.    The  respondent  had  ^so  raised  thetrnd 
£5,000  by  mortgage  on  his  share  of  the  boazm 
The  respondent  owned  two  policies  of  innmoe  (fi 
his  own  life  for  £2,000  each  at  an  annual  prsBUSBj^ 
£50  each«    By  an  indenture  of  settlement  of  the  ^ 
of  August,  1885,  the  respondent  covenanted  to  pi^ft 
oapitflJ  sum  of  £8,000  out  of  his  said  mone^  to  ^ 
trustees  of  the  settlement,  and,  until  the  aiid  ff9 
should  be  paid,   £500  a  year  upon  oertain  fa^ 
therein  mentioned  for  the  benefit  of  the  petitiavr 
and  the  children  of  the  marriage. 

The  partnership  deed  prohibited  both  putiM  to 
entering  into  any  bond  or  becoming  tiuetj  wift  ^ 
for  any  persons,  and  from  knowingly  doing  or  f^ 
lag  anything  whereby  any  property  of  tti  partafl- 
ship  might  be  seized  or  attached. 

The  registrar,  in  his  report  on  Mrs.  Haaber! 
petition,  dated  the  13th  of  December,  1893,  md'; 
"  It  seemed  to  me  that  the  undrawn  profits  '•'*^ 
as  further  capital  in  the  business,  ana  so  contiibsi^ 
to  the  earning  of  income.  The  income  of  ^  ^ 
n)ondent  would,  therefore,  amount  to  £2,400  a  y^ 
It  is  submitted  that  £800  a  year  should  be  8ec««« 
maintenance  for  the  petitioner  and  £250  a  yeif 
maintenance  for  the  children." 

On  motion  by  the  petitioner  on  the  29tii  of  Jic* 
ary,  1894,  to  vary  the  registrar's  report  on  » 
ground  that  l^e  undrawn  profits  formed  part  of  ^ 
respondent's  income,  Jeune,  P.,  held  that  ^^ 
spondent*s  annual  income  must  be  e?tiinat«^ 
£3,300,  and  that  a  third  of  that,  £1,100;  wi« » 
proper  amount  to  be  allotted  to  the  petiti«ff»** 

(a.)  Reported  by  C.  F.  Duncan,  Beq.,  Barristers- 
Law* 
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that  the  £600  a  year  payable  under  the  deed  of  the 
5th  of  August,  1885,  being  deducted,  £600  a  year 
most  be  provided  for  the  petitioner  by  the  respondent. 

This  turn  was  to  be  secured  under  the  Matri- 
monial Causes  Act,  1857,  s.  32. 

From  this  order  the  respondent  appealed. 

Bayford,  Q.C^  and  Barnard,  for  the  respondent. — 
T^e  registrar  was  right  in  reporting  the  respondent's 
income  to  be  only  £2,400  a  year.  In  this  case  per- 
manent maintenance  should  not  be  secured  under  the 
Matrimonial  Causes  Act,  1857,  s.  32.  Here  the 
Matrimonial  Causes  Act,  1866,  applies:  Jardine  y. 
Jardine,  30  W.  B.  91,  6  P.  D.  213. 

Inderwicky  Q.C.,  and  Beam,  for  the  petitioner. 
—The  respondent's  average  income  is  at  least 
£3,300  a  year.  The  Act  of  1866  is  not  applicable  to 
this  case.  An  order  cannot  be  made  in  the  altema- 
tiYe  under  both  Acts. 

They  cited  Medley  v.  Medley,  30  W.  R.  937,  7  P.  D. 
122;  MorrU  v.  MorHa,  31  L.  J.  P.  D.  33,  10  W.  E. 
Dig.  24. 

LiNDLEY,  L.J. — We  think  the  sum  is  too  large, 
the  learned  judge  has  gone  too  far  in  saying  that  Sie 
respondent's  average  income  must  be  estimated  at 
£3,300  a  year  instead  of  £2,400  a  year.  Although 
in  one  sense  his  income  does  amount  to  the  larger 
sum,  yet  under  the  articles  of  partnership  he  cannot 
draw  more  than  £2,400  a  year  without  the  consent  of 
bis  partner.  Under  these  circumstances  the  learned 
President  ought  not  to  have  considered  that  more 
than  £2,400  was  available.  The  partnership  might 
be  dissolved  before  the  respondent's  death,  and  such 
an  order  might  become  very  onerous,  as,  under  the 
Matrimonial  Causes  Act  of  1857,  he  could  not  get  any 
reduction  in  the  amount  made.  We  think  it  right, 
therefore,  to  substitute  the  sum  of  £300  a  year  for 
that  of  £600,  and  to  leave  the  conveyancing  counsel 
to  the  court  to  devise  the  best  means  he  can  of 
securing  the  same,  having  due  regard  to  the  pro- 
risions  of  the  partnership  articles,  the  order  being 
made  under  the  earlier  Act  of  1857. 

Lopes,  IkJ. — I  think  the  learned  President  took 
too  high  an  estimate  of  the  respondent's  income. 
The  amount  of  his  profits  beyond  £2,400  is  uncertain 
and  dependent  on  his  partner,  although  for  the  last 
ttu^e  years  he  has  had  considerably  more  than  £2,400. 
Stni,  considering  the  fluctuations  of  business,  I  think 
it  is  fair  to  estimate  his  profits  at  l^e  smaller  sum.  I 
have  it  in  my  mind  too  that  this  order  is  final,  and 
will  last  during  the  respondent's  life.  I  am  also 
influenced  by  the  fact  that  the  state  of  the  respond- 
ent's health  is  such  that  he  may  no  longer  be  able  to 
oontinne  as  a  partner  in  the  firm. 

Kat,  L.J.,  concurred. 

Order  varied. 

Solicitors  for  the  respondent,  Eanbury,  Button,  Sc 
WhiUing. 

Solicitors  for  the  petitioner,  Bouth,  Stacey,  & 
Cagtk. 


Feb.  22. 


From  Chan.  Div. 
(Lindley,  Kay,  and 
A.  L.  Smith,  L.JJ.) 

Pbyob  v.  Petbe.  (a.) 

Conveyance — Land  adjoining  highway — Presumption  of 
law — Bebuttal  by  circumstances. 

Where  a  deed  of  conveyance  of  land  contiguous  to  a 

(a.)  Beported  by  Abthub  Lawbencte,   Bsq., 
Barrister-at-Law. 


highway  described  the  parcels,  giving  the  acreage  to  the 
thousandth  part  of  an  acre,  by  reference  to  an  Ordnance 
map  and  to  a  schedule  and  plan  drawn  on  the  conveyance, 
the  measurements  aiid  corresponding  numbers  and  colour- 
ing of  which  did  not  include  any  portion  of  the  highway, 
and  further  contained  a  recital  that  tfie  trees  on  the  land 
to  be  sold  had  been  valued,  and  that  the  amount  of  the 
valuation — which,  in  fact,  did  not  include  any  of  the 
trees  upon  the  highway— fomned  part  of  the  purchcue^ 
money. 

Held,  that  the  presumption  of  law  that  a  moiety  of  the 
highway  passed  by  the  conveyance  was  rebutted. 

Decision  ofBomsc,  J.,  affirmed. 

Berridge  v.  Ward,  10  C.  B.  N.  8.  415,  9  W.  B.  0.  L. 
Dig.  20,  distinguished. 

Appeal  from  a  decision  of  Bomer,  J. 

By  a  deed  of  conveyance,  dated  the  31st  of  Decem- 
ber, 1890,  the  defendant,  Lawrence  Joseph  Petre, 
as  tenant  for  life  selling  under  the  powers  given  by 
the  Settled  Land  Act,  1882,  conveyed  to  Sie  pur- 
chaser, the  plaintiff  Arthur  Pryor,  in  fee  simple  the 
messuage,  farm,  and  lands  in  Margaretting,  known  as 
Bearman's  Farm,  and  the  woodlands,  known  as  King 
and  Chapel  Woods,  comprising  as  to  Bearman's 
Farm  (with  certain  copyholds),  157*348  acres,  and  as 
to  the  woodlands,  52*645  acres,  both  measurements 
being  taken  from  the  Ordnance  Survey  for  the  parish 
of  Margaretting ;  the  lands  and  premises  being  more 
particularly  described  in  a  schedule  and  deuneated 
on  a  plan  drawn  on  the  conveyance,  wherein  the 
freehold  parts  were  edged  with  a  pink,  and  the  copy- 
hold parts  with  a  blue,  line. 

King  Wood  abutted  on  a  public  highwav,  known 
as  Coldhall-lane,  which  was  a  grassv  lane,  about  fifty 
feet  wide,  and  was  separated  from  me  lands  on  either 
side  of  it  by  a  ditch  and  hedge ;  there  were  timber 
and  other  trees  and  imderwood  (worth  about  £12) 
growing  on  the  side  of  the  lane  abutting  on  King 
Wood.  The  plaintiff  owned  the  land  on  the  other  side 
of  the  lane. 

The  plan  drawn  on  the  conveyance  showed  the 

Sink  line  along  the  edge  of  King  Wood  so  as  that  it 
id  not  include  any  portion  of  Coldhall-lane.  King 
Wood  was  numbered  in  the  schedule  and  the  plan  as  77. 
In  the  Ordnance  map  King  Wood  was  numbered 
77,  and  a  moiety  of  Coldhall-lane,  including  that 
portion  which  was  adjacent  to  King  Wood,  was 
separately  numbered  as  5. 

The  acreage  set  out  in  the  conveyance,  as  taken 
from  the  Oronance  Survey,  did  not  include  any  por- 
tion of  Coldhall-lane. 

The  purchase-money  was  £4,998  2s.  8d.,  which  was 
made  up  of  two  sums,  one  a  sum  of  £3,673  8s.  2d., 
which  was  estimated  as  the  price  of  the  lands  to  be 
sold,  and  the  other  a  sum  of  £1,324  14s.  6d.,  which 
was  the  amount  of  the  valuation  put  upon  the  timbw 
and  other  trees  and  pollards  ana  underwood  on  the 
lands  agreed  to  be  sold.  In  making  the  valuation  no 
timber  or  other  trees  on  any  part  of  Coldhall-lane 
was  taken  into  consideration  or  included  among  those 
which  were  valued. 

The  conveyance  contained  recitals  that  the  defend- 
ant had  contracted  with  the  plaintiff  for  the  sale  to  the 
plaintiff  of  the  hereditaments  thereinafter  described 
for  the  sum  of  £3,673  8s.  2d. ;  that  <'it  was  one  of 
the  conditions  of  the  contract  that,  in  addition  to  the 
purchase-money,  the  purchaser  should  pay  for  all 
timber  and  other  trees  on  the  lands  agreed  to  be 
sold  at  a  valuation,  and  the  same  have  accordingly 
been  valued  at  the  sum  of  £1,324  14s.  6d.,  makmg 
with  the  said  sum  of  £3,673  8s.  2d.  the  total  pur- 
chase-money of  £4,998  2s.  8d." 

The  defendant  having  threatened  to  enter  upon 
and  cut  down  timber  and  other  trees  on  that  part  of 
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Coldhall-lane,  which  abutted  on  King  Wood,  the 

Slaintiff  commenced  this  action,  claiming  (1)  a 
edaration  that  the  conveyance  passed  to  him  not 
onl^  ^^^^  Wood,  but  also  the  adjoining  one  equal 
moiety  of  the  soil  of  Coldhall-lane,  including  the 
timber  and  other  trees  growing  on  such  half,  subject 
only  to  lawful  rights  of  way ;  and  (2)  an  injunction 
to  restrain  the  defendant  from  cutting  or  interfering 
with  the  timber  or  other  trees  growing  upon  the 
lane,  so  far  as  it  abutted  upon  the  plaintiffs  property. 
On  the  25th  of  November,  1893,  Romer,  J.,  held 
that  the  presumption  of  law  that  the  soil  of  the  lane 
usque  ad  medium  filum  vuie  passed  by  the  conveyance 
was  rebutted  by  the  circumstances. 
The  plaintiff  appealed. 

Neville^  Q*C,<,  and  Begg,  for  the  appellant. — A 
moiety  of  the  lane  passed  by  virtue  of  the  presump- 
tion of  law,  and  is  not  rebutted  by  the  circumstances 
of  the  case.  Evidence  of  what  trees  were  included  in 
the  valuation  is  not  admissible  to  show  what  land 
passed  by  the  deed,  which  is  a  pure  question  of  con- 
struction ;  only  the  deed  itself  and  the  surrounding 
circumstances  are  admissible  as  evidence  of  what  the 
deed  means,  and  the  valuation  and  the  trees  included 
in  it  are  not  **  surrounding  circumstances.*'  Further, 
the  value  of  the  trees  in  the  lane,  being  only  some 
£12,  is  too  insignificant  a  thing,  having  regard  to  the 
total  purchase-money  being  nearly  £o,000,  to  be 
allowed  to  rebut  the  presumption  of  law. 

They  referred  to  Micklethvoait  v.  Newlay  Bridge  Co,, 
33  Ch.  D.  133.  35  W.  R.  Dig.  71 ;  Dwyer  v.  Rich,  Ir. 
Rep.  6  C.  L.  144 ;  Ilolmes  v.  Bellingham,  7  C.  B.  N.  S. 
329,  7  W.  R.  C.  L.  Dig.  83;  Turtier  v.  Bingwood 
Highway  Board,  18  W.  R.  424,  L.  R.  9  Eq.  418; 
Curtis  V.  Kesteven  Cmnty  Council,  39  W.  R.  199.  45 
Ch.  D.  504 ;  Marquis  of  Salisbury  v.  Great  Northern 
Railway  Co.,  7  W.  R.  75;  Plumstead  Board  of  Works 
V.  British  Land  Co.,  L.  R.  10  Q.  B.  16 ;  Leigh  v.  Jack, 
28  W.  R.  452,  5  Ex.  D.  264 ;  and  Duke  of  Devon- 
shire  v.  Pattinson,  20  Q.  B.  D.  263,  36  W.  R.  Dig. 
217.  [The  Court  referred  to  Berridge  v.  Ward,  10 
C.  B.  N.  S.,  p.  415,  9  W.  R.  C.  L.  Dig.  20.] 

Millar,  Q*C.,  Hopkimon,  ^.C,  and  Rihton,  for  the 
respondent,  were  not  called  upon  to  argue. 

LiNDLEY.  L.J, — I  think  this  case  is  very  near  the 
line ;  still,  for  the  reasons  which  I  will  give  presently, 
it  appears  to  me  the  decision  arrived  at  by  Romer,  J., 
is  right. 

The  question  is  a  very  simple  one,  and  it  is  whether 
a  strip  of  land,  which  is  part  of  a  highway,  has 
passed  by  the  conveyance  of  some  adjoining  land  or 
has  not.  Primd  facie,  a  conveyance  of  adjoining 
land  would  pass  the  half  of  the  soil  of  the  highway 
which  adjoins  the  land  so  conveyed.  That  point  was 
settled  a  great  many  years  ago.  The  leading  case  on 
the  subject  is  Berridge  v.  Ward,  10  C.  B.  N.  S,  400, 
and  it  is  a  very  strong  case.  It  is  quite  sufficient 
for  this  purpose  to  read  the  marginal  note  :  **  Wliere 
a  piece  of  land  which  adjoins  »  highway  is  conveyed 
by  general  words,  the  presumption  of  law  is  that  the 
soil  of  the  highway,  usque  ad  medium  filum,  passes  by 
the  conveyance,  even  though  reference  is  made  to  a 
plan  annexed,  the  measurement  and  colouring  of  which 
would  exclude  it."  The  concluding  words  there, 
beginning  with  "even  though,"  are  what  is  most 
important.     That  case  has  been  followed  since  1861. 

The  question,  of  course,  in  this  case,  is.  whether 
there  are  circumstances  sufficient  to  exclude  the  pre- 
sumption. In  the  first  place,  it  must  be  borne  in 
mind  that  it  is  a  rebuttable  presumption  that  a  piece 
of  land  not  described  in  the  conveyance,  which 
according  to  the  literal  construction  of  the  convey- 
•anoe  excludes  it,  nevertheless  passes  by  it.     It  is  a 


curious  legal  inference,  an  inference  that  ii  capable 
of  being  rebutted  by  circumstances  which  show  that 
the  parties  never  really  intended  it. 

We  have  here  a  conveyance  of  a  piece  of  luid 
called  King  Wood,  and  the  recitab  in  the  oonveTaooe 
are  extremely  important.  The  oonveyanoe  re&Q 
particularlv  to  the  Ordnance  map,  to  wluch  I  attadi 
considerable  importance.  The  Ordnance  m^  shows 
King  Wood,  and  it  is  thereon  numbered  77,  and  tk 
Ordnance  map  shows  the  lane  in  question,  and  King 
Wood  and  the  lane  have  two  separate  numb^^  Thiy 
are  in  two  separate  parishes.  It  is  important  th&t 
the  lane  is  numbered  separately  from  No.  77 ;  and 
when  you  come  to  a  description  of  the  parcels  witt 
reference  to  the  Ordnance  map,  and  the  numbenaf 
on  that  map,  the  question  of  the  numbers  appeals  to 
me  to  be  too  important  to  be  left  out  of  account 

The  recitals  recite  that  the  vendor,  who  is  the 
tenant  for  life,  has  agreed  to  sell  to  the  pnrchaier, 
Mr.  Pryor,  the  freehold  and  copyhold  hereditamotti 
hereinafter  described  and  hereby  conveyed  and 
assured,  and  the  inheritance  of  the  said  freehold  here- 
ditamente  in  fee  simple  in  possession,  and  the  ce§-  | 
tomary  inheritance  of  the  said  copyhold  heredita- 
ments, free  from  incumbrance,  for  the  snm  of 
£3,673  88.  2d.  Then  comes  a  recital  which  is  very 
important.  *'  And  whereas  it  was  one  of  tiie  condi- 
tions of  the  contract  that,  in  addition  to  the  porchaK- 
money,  the  purchaser  should  pay  for  all  timber  and 
other  trees  on  the  lands  agreed  to  be  sold  at  a  Taloa- 
tion,  and  the  same  have  accordingly  been  valaed  &t 
the  sum  of  £1,324  14s.  6d.,  making  the  total  pordiase- 
money  of  £4,998  2s.  8d."  Therefore  we  have  here  t 
statement  made  by  the  vendor  and  the  purchaser  that 
the  timber  on  the  land  agreed  to  be  sold  has  b» 
valued  at  a  certain  sum.  Now  we  know  as  a  fac! 
that  the  trees  which  were  so  valued  did  not  indods 
some  thirty  or  forty  trees  which  are  upon  Uie  atzip  of 
land  in  question.  That  is  an  adniitted  fact  Itt< 
said  that  fact  is  not  admissible  in  evidence.  I 
cannot  understend  how,  in  the  face  of  a  recital  lib 
this,  we  are  not  entitled  to  know  what  trees  haw 
been  valued  in  that  sum.  What  we  have  to  addiec 
our  minds  to,  is  whether  this  presumption  is  or  is  not 
rebutted;  therefore  this  evidence  is  of  the  otBUSt 
importance,  and  clearly  admissible. 

Now  we  come  to  the  operative  part  of  the  ooa- 
veyance,  which  is  this :  The  messuage,  &nn,  sad 
lands  known  as  Bearman*s  Farm  and  the  wood- 
lands known  as  King  and  Chapel  Woods,  "eoa- 
prising  as  to  Bearman's  Farm,  with  the  oopyhflid 
hereditaments  hereinafter  described,  loT'348  aaei> 
measured  according  to  the  Ordnance  Sorrey  ^ 
the  parish  of  Margaretting  aforesaid,  and  oompoa- 
ing  as  to  the  said  woodland  52 '645  acres,  meawnd 
according  to  the  said  Ordnance  Survey,  as  the  aid 
farmlands,  hereditaments,  and  premises,  . 
are  with  the  copyholds  more  particularly  deacribed  is 
the  schedule,  and  are  also  delineated  on  the  pjtf 
drawn  on  these  presents,  the  freehold  part  bo&l 
edged  with  a  pink  line  and  the  copyhold  with  a  hi* 
line.»» 

Now  when  we  turn  to  the  plan  we  find,  as  wsjs  i? 
case  in  Berridge  v.  Ward,  that  the  pink  line,  which  » 
the  line  we  have  to  consider,  is  so  drawn  as  to  il 
appearance  to  exclude  this  strip  of  land.  That  oj 
course,  since  Berridge  v.  Ward,  is  not  condosife  cf 
any  means ;  neither  does  the  acreage  oonpled  with  c 
amount  to  sufficient  to  rebut  the  presumption.  Wh« 
we  look  at  the  schedule  we  fiad  that  the  woodJaad  » 
numbered  77,  as  on  the  Ordnance  plan,  bat  we  do  »^ 
find  that  other  piece  which  is  numbered  5  on  tfc? 
Ordnance  plan,  or  any  part  of  it,  in  the  echedttfej| 
all.  Therefore,  so  far  as  the  description  in  the  -^ttf^ 
goes,  we  cannot  ^nd  this  little  bit  of  land  idiich  is » 
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dispute,  specified  either  in  the  sohedule  or  in  the  plan. 
Still  that,  I  say,  is  not  enough  to  exclude  the  pre- 
sumption. 

But  when  we  come  to  look  at  the  matter  of  the  trees 
and  the  recital  as  to  them,  it  appears  to  me  the  learned 
judge  has  decided  this  case  rightly.  The  trees  which 
were  valued  were  the  trees  on  *'  the  lands  agreed  to  be 
sold  " — the  lands  which  the  parties  agreed  should  be 
conveyed.  We  ask  what  trees  are  conveyed,  and  we 
find  they  do  not  include  those  on  this  piece  of  land. 
One  alone  of  the  facts  which  I  have  mentioned  would 
not  be  conclusive  to  rebut  the  presumption,  but  when 
you  join  them  all  together  it  is  difficult  to  say  that 
this  piece  of  land  passed  by  presumption  of  law — 
that  there  is  not  sufficient  to  rebut  the  presumption. 

I  think  the  decision  of  Bomer,  J.,  is  right,  and  that 
the  appeal  must  be  dismissed. 

Kay,  L.  J. — I  am  of  the  samet  opinion. 

The  question  is  whether  or  not  the  presumption 
that  half  the  lane  ad  medium  filum  a^'oining  one 
side  of  King  Wood  passed  by  the  conveyance  is 
rebutted  by  circumstances  which  the  court  is  bound 
to  regard.  Those  circumstances  have  been  enume- 
rated by  Lindley,  L. J.  First  of  all,  on  the  face  of 
the  deed,  the  acreage  given  does  not  include  any  part 
of  this  road.  Secondly,  the  parcels  are  described  by 
reference  to  the  Ordnance  map,  and  the  numbers  on 
the  Ordnance  map  are  copied  on  the  plan  which  is 
part  of  the  conveyance — fiiis  moiety  of  the  road  is 
included  in  the  Ordnance  map  in  a  piece  numbered 
by  and  No.  5  is  not  referred  to  in  this  deed.  Thirdly, 
you  find  upon  the  plan  that  the  freehold  land  which 
indudea  Song  Wood  is  edged  with  a  pink  line,  which 
is  drawn  at  the  margiu  of  the  road,  so  as  also  not  to 
indnde  any  part  of  the  road. 

I  agree  that  those  facts  alone,  after  the  decision  of 
Berridge  v.  Wardt  although  they  are  strong  and 
significant,  might  not  be  enough  to  rebut  the  pre- 
sumption ;  but,  then,  we  have  another  fact  which, 
added  to  those  facts,  to  my  mind,  does  turn  the  scale. 
The  presumption  is,  I  thiiJc,  rebutted  by  an  accumu- 
lation of  facts,  few  of  which  alone,  or  it  may  be  any 
of  which  alone,  might  not  be  enough  to  rebut  it ;  but 
when  you  get  the  force  of  the  whole  accumulation, 
that  accummation  seems  to  me,  as  the  learned  judge 
has  held,  sufficient  to  rebut  the  presumption.  The 
schedule  in  this  deed  mentions  the  wood  by  the 
number  given  on  the  Ordnance  map,  and  gives  the 
acreage  of  the  wood,  not  including  part  of  the  lane, 
down  to  three  figures  of  decimals — that  is  including 
the  thousandth  part  of  an  acre.  Certcdnly  that  is 
very  strong  to  show  that  part  of  the  lane,  the  acreage 
of  which  would  amount  to  something,  is  not  primd 
fade  included  in  the  parcels  of  the  deed.  However, 
notwithstanding  all  the  facts  I  have  enumerated,  I 
think  the  presumption  would  still  remain  unrebutted. 
But,  then,  there  is  another  fact,  and  upon  that  fact 
the  question  of  evidence  has  been  raised. 

Before  I  refer  further  to  the  facts,  I  will  read  the 
language  of  the  Court  of  Appeal  in  the  case  of  Duke 
of  Devonshire  v.  FcUtinsoUt  the  judgment  in  which  case 
was  given  by  Fry,  L.J.,  and  agreed  in  by  the  other 
members  of  the  court.  At  p.  273  (20  Q.  B.  D.)  we  read 
as  follows :  *'  By  deed  of  the  21st  of  March,  1846,  the 
duke  conveyed  to  Messrs.  Dixon  the  Castle  Saucery, 
described  as  a  close  boimded  by  the  river  Eden  on  or 
towards  the  north,  and  the  deed  contained  the  usual 
gencural  words.  The  defendants  rightly  contend  that 
to  such  a  deed  as  this,  containing  such  a  description 
of  a  dose,  there  applies  the  well-known  presumption 
that  although  the  close  is  described  as  bounded  by 
the  river,  yet  that  the  grant  carries  with  it  a  moiety 
of  the  bed  of  the  river,  and  they  have  further  con- 
tended that  this  presumption  can  be  repelled  only  by 


words  in  the  deed  itself.  In  our  opinion,  the  latter 
contention  cannot  be  maintained,  for  we  hold  that 
the  presumption  may  equally  be  rebutted  by  the 
circumstances  under  which  the  deed  was  executed." 
Then  the  learned  Lord  Justice  refers  to  Beckett  v. 
Corporation  of  Leeds,  20  W.  R.  454,  L.  R.  7  Ch.  App. 
421,  Marquis  of  Salisbury  v.  Oreat  Northern  Railway  Co. , 
and  Micklethwait  v.  Newlay  Bridge  Co.,  and  then  he 
continues :  '*  The  conclusion  that  you  may  regard  the 
circumstances  imder  which  a  deed  is  executed  -as  re- 
buttiDg  the  presumption  is  only  an  illustration  of  a 
wider  principle.  *  In  deeds  as  well  as  in  wills,*  says 
Lord  Wensleydale  in  Waterpark  v.  Fenmll,  7  W.  R. 
634,  7  H.  L.  Cas.  684,  *  the  state  of  the  subject  at 
the  time  of  execution  may  be  inquired  into.*  **  I  will 
not  read  further,  because  that  which  is  further  stated 
refers  to  the  particular  circumstances  of  that  case. 

Now  I  am  going  to  refer  to  what  Lindley,  L.J., 
has  already  mentioned.  In  this  deed  there  is  a  recital, 
after  reciting  the  general  contract  for  the  sale  of  the 
freehold  and  copyhold  hereditaments  hereinafter 
described  and  conveyed,  which  nms  thus: — "And 
whereas  it  was  one  of  the  conditions  of  the  contract 
that,  in  addition  to  the  purchase-money  the  purchaser 
should  pay  for  all  timber  and  other  trees  on  the  lands 
agreed  to  be  sold  at  a  valuation,  and  the  same  ** — 
that  is,  the  timber  and  other  trees  on  the  land  agreed  to 
be  sold — **  have  accordingly  been  valued  at  the  sum  of 
£1,324  148.  6d.'* — a  very  minute  valuation  going 
down  even  to  pence^"  making  with  the  said  sum 
of  £3,673  8s.  2d.  the  total  purchase  -  money  of 
£4,998  28.  8d.** 

Now  it  is  said  you  cannot  look  to  see  what  trees 
were  included  in  that  valuation.  I  want  to  know 
why  not  ?  The  words  I  road  from  the  judgment  in 
the  case  of  Dulce  of  Devonshire  v.  Pattinson  certainly 
cover  \he  point,  and  not  only  was  this  valuation  a 
circumstance  under  which  the  deed  was  executed,  but 
it  is  a  circumstance  referred  to  on  the  face  of  the 
deed,  and,  therefore,  it  seems  to  me  by  all  the  prin- 
ciples of  evidence,  you  may  and  should  and  must,  in 
order  to  understcmd  what  the  deed  means,  in 
reference  to  the  subject-matter  which  it  purports  to 
convey,  inquire  what  were  the  trees  which  were 
valued. 

During  the  course  of  the  argument  I  put  an  illus-^ 
tration.  Suppose  the  words  in  the  recital  had  been, 
•*  the  trees  valued  which  are  in  numbers  372,**  or  any 
number  you  like,  is  it  possible  to  say  that  you  might 
not  know  what  those  372  trees  were  ?  A.  L.  Smith,  L.  J.^ 
put  another  illustration,  and  asked  whether,  supposing 
it  had  been  all  the  trees  marked  with  a  cross,  it  was 
possible  to  say  that  you  might  not  then  inquire  what 
trees  they  were  which  were  marked  with  a  cross.  On 
the  face  of  the  deed  you  have  a  statement  that  the 
trees  on  the  land  sold  had  been  valued,  and  the  value 
brought  out  to  a  sixpence ;  and  if  you  knew  what  those 
trees  were  it  would  assist  you  in  determining  whether 
this  presumption  as  to  the  passing  of  the  land  ad 
medium  filum  of  the  road,  was  rebutted  or  not,  for 
the  fact  is  that,  although  upon  that  land  there  are 

f  rowing  trees,  the  value  of  wnich  is  stated  to  us  to  be 
12,  not  one  of  these  trees  is  included  in  this  valua- 
tion. 

It  was  said  in  argument  that  there  may  have  been  a 
mistake  in  the  valuation.  But  we  have  no  right  to 
presume  a  mistake.  We  have  to  construe  the  deed  and 
apply  it  to  the  subject-matter  to  which  it  refers,  and 
the  question  is  strictly,  aye  or  no,  did  this  land  ad 
medium  filum  pass  by  this  deed  ?  It  is  impossible  to 
maintain  that  we  can  assume  that  any  mistake  was 
mode.  It  seems  to  mo  that  we  must  ti*eat  the  matter 
as  though  the  vendor  and  purchaser  had  themselves 
met  and  agreed  what  trees  should  be  valued,  and  had 
themselves  determined  that  the  trees  on  this  part  of 
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the  land  were  not  to  be  valued.  And  why  ?  The  only 
reason  that  can  be  imagined  is,  because  this  part  of  the 
lane  was  not  included  In  the  mJc.  To  my  mind  that 
distinguishes  this  case  from  Berridge  y.  Ward.  There 
is  a  fact  here  that  did  not  occur  in  Berridge  y.  Ward^ 
which  coupled  with  all  the  other  circumstances  to 
which  I  have  referred,  seems  to  me  to  be  enough  to 
rebut  the  presumption  of  law  that  the  land  ad  medium 
filum  of  the  road  passed  by  this  deed.  I,  therefore, 
think  the  decision  of  Bomer,  J.,  was  right. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
must  say,  that  considering  that  the  utmost  value  that 
can  be  put  upon  this  timber  is  £12,  and  that  the 
purchase-money  amoimted  to  nearly  £5,000 — ^this  is,  in 
my  opinion,  a  lamentable  dispute  upon  such  a  small 
matter. 

I  must  now  deal  with  this  case  as  best  I  can 
according  to  law.  I  maintain  the  proposition  that 
Mr.  Neville  disputed,  that  if  everything  in  the  deed 
is  looked  at,  Mr.  Pryor  cannot  make  out  that  he  pur- 
chased this  locue  in  quo.  If  you  look  at  the  deed  alone 
it  is  shown  by  the  ^an  and  by  the  acreage  referred 
to  in  the  deed  that  this  land  is  not  induded,  and 
therefore  if  the  deed  alone  is  looked  at,  and  nothing 
more,  in  my  judgment  Mr.  Neville  could  not  prove 
his  case.  But  he  is  entitled  to  go  further,  and  to  say 
that  if  the  deed  is  looked  at  it  is  found  i^t  there  is  a 
lane  running  on  the  north  side  of  King  Wood — ^it  does 
not  matter  whether  it  is  a  highway  or  an  occupation 
way — ^and,  therefore,  according  to  the  presumption  of 
law  which  has  now  been  long  settled,  and  is  past 
revocation,  the  presumption  is  that  when  King  Wood 
was  conveyed  to  Mr.  Pryor  he  had  conveyed  to  him 

SHmd  facie  the  land  up  to  the  middle  of  the  lane, 
ut  that  presumption  is  a  rebuttable  presumption,  as 
all  presumptions  are,  and  if  it  can  be  shown  trom.  the 
circumstances  attending  the  execution  of  the  con- 
veyance, and  the  circumstances  existing  at  the  time 
the  conveyance  was  executed,  i^t  that  primd  facie 
presumption  is  rebutted,  then  those  circumstances 
are  admissible  to  show  that  this  piece  of  land  was  not 
included  in  the  deed  itself,  and  is  not  conveyed  by  the 
deed  in  question. 

Now  Mr.  Neville  contended  that  the  circumstance 
about  these  trees  was  not  legal  evidence  in  this  case. 
I  do  not  quite  agree  with  him.  The  passaee  read  by 
Kay,  L.J.,  from  the  judgment  delivered  by  Fry, 
L.J.,  in  Duke  of  Devonshire  v.  PaMineon- bqXa  that 
point  at  rest,  and  I  will  simply  read  what  I  be- 
ueve  to  be  a  short  rhumi  of  the  law  from  the 
judgment  of  Lopes,  L.J.,  in  Micklethwait  v.  New- 
lay  Bridge  Co,,  33  Ch.  D.  133,  summing  up  in  the 
shortest  and  dearest  possible  manner  what  I  be- 
lieve to  be  the  law  on  this  subject.  The  Lord 
Justice  says,  at  p.  155,  <*It  appears  to  me  that 
the  result  of  the  authorities  is  this:  That  if  land 
adjoining  a  highway  or  a  river  is  ji^ranted,  the  half  of 
the  road  or  the  half  of  the  river  is  presumed  to  pass 
unless  there  is  something  either  in  the  language  of 
the  deed  or  in  the  nature  of  the  subject-matter  of  the 
grant  or  in  the  surrounding  circumstances  sufficient 
to  rebut  that  presumption."  Now  what  is  there  here 
to  rebut  the  presumption.  There  is  a  recital  in  the 
deed  that  prior  to  its  execution  the  trees  upon  the 
land  which  was  to  be  conveyed  by  the  deed  were  valued 
at  £1,324  14s.  6d.,  and  when  the  facts  are  understood, 
and  it  is  found  that  not  one  of  the  trees  in  the  lane 
was  taken  into  that  valuation,  it  seems  to  me  that 
it  is  legitimate  evidence  for  the  purpose  of  showing 
whether  the  primd  fade  presumption  is  rebutted  or 
not.  Supposing  just  before  signing  the  deed  the 
vendor  waUted  the  bounds,  and  walked  along  the 
north  side  of  the  wood,  and  redted  that  fact  in  the 
deed,  that  would  negative  the  presumption.    I  do  not 


think  it  would  have  been  necessary  to  recite  it  in  the 
deed,  because  proof  would  have  to  be  given,  when  it 
came  to  a  question  of  parod  or  no  pared,  as  to  whit 
had  in  reality  been  done.  I  can  see  no  difEBROM 
between  the  marking  of  trees  and  valuing  themu 
has  been  done  in  this  case,  therefore  I  oome  to  tiie 
condusion  that  this  evidence  is  admianUe,  and, 
applying  it  to  the  ordinary  presumption  that  anei, 
in  my  judgment  that  presumption  in  this  ctie  it 
rebutted  asitomer,  J.,  hdd. 

On  these  grounds  I  am  of  opinion  that  this  wg^ 
must  be  dismissed  and  with  costs. 

Appeal  dismissed, 

Solidtors,  Duffidd  &  Bruty ;   A.  Q.  MaaheU,  ibc 
Maskell  db  Arthy,  Chdmsford. 


Wgfy  Otouct  ot  Swtitt. 
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April  13, 14, 17. 

In  re  Pinhobnb. 
MoRETON  V,  Hughes,  (o.) 

Will—Constructionr—Cfift  to  nam^ persons—**  SSunaf 

each  of  my  sisters  ** -Settlement  of  shares— Laptt. 

A  testator  bequeathed  his  real  and  permmal  edsk  h 
trustees  upon  trust  for  sale  and  conversion,  andtoheU 
the  proceeds  in  trust  for  his  four  sisiers.  A,,  B.,C^^ 
/>.,  in  equal  shares.  And  he  declared  ihaJl  the  than  ^ 
each  of  his  sisters  should  he  held  upon  trusts  fcr  knaj 
for  life  without  power  of  anticipation,  but  wiihpowiri^ 
appoint  the  income  to  a  surviving  husband  fcr  hit  Ufi, 
and  after  her  death  for  her  children,  and  vpokfvtika 
trusts  which  exhausted  the  whole  beneficial  intend i^^ 
share, 

A,  having  died  in  the  tesUUor*s  lifetime,  tewwf* 
husband  and  children  who  survived  her, 

Hdd,  that  the  gift  of  A.'s  share  did  not /(A  sM 
that  her  children  were  entitled, 

Stewart  v,  Jones,  7  W,  R.  184,  Z  DeQ.Jtl^ 
and  In  re  Eoberts,  Tarleton  v,  Bruton,  32  IF.  A  9*- 
27  CV*.  D,  346,  and  on  appeal,  30  Ch.  D.2M,if 
tinguisJied, 

Summons.  , 

By  his  will,  dated  in  April,  1885,  the  aboT«-n»ffi 
testator  gave  his  redduary  real  and  persond  eitrte  to 
the  plaintifiGs,  the  executors  and  trustees  •{g'^ 
by  the  will,  upon  trust  for  sale  and  oonvenMO,  m 
directed  them  to  stand  possessed  of  *^  "5"2! 
remaining  after  certain  payments  ^^'^^?'^?^?' 
investments  representing  tiie  same  (therein  cf^^^ 
redduary  trust  funds)  in  trust  as  foUows— fitt  '*» 
my  four  sisters,  Evdyn  Hughes,  Floreoos  Piik(«K» 
Cedl  Kerr,  and  Adda  Pinhorne,  in  eqmi  *«•• 
Provided  always  and  I  declare  that  my  ^'^"'^rT 
retain  the  shares  of  each  of  my  sisters  of  *?»"2 
redduary  trust  funds  upon  the  trusts  followny-^ 
is  to  say,  upon  trust  to  pay  the  income  ttow»  J 
my  same  sister  during  her  life  without  pow  * 
anticipation,  but  with  power  nev^rthdess  for  bJ  ■■• 
sister  to  appoint  by  deed  or  will  thit  •***«?[ 
decease  the  whole  or  any  part  of  such  incoiDe *•** 
paid  to  any  husband  of  her  who  may  wrnj^JJ* 
during  his  life  or  any  lees  period :  And,  rromiiH*** 
the  decease  of  my  same  sister  and  subjeci  io  s^ 
appointment  ...  to  her  husband  .  •  •  ** 
trust  for  the  children  of  my  same  sister  wlio  «•< 


(a.)  Reported  by  J. 


F.  Walet,  Esq. 
Law. 


Biiiiitff^ 
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male  shall  attain  the  age  of  twenty-one  yean,  or 
being  female  shall  attain  that  age  or  marry,  in  equal 
shares.  .  .  .  And  I  direct  that,  in  oas^i  my  same 
sister  shall  die  without  leading  a  child  who  shall 
attain  a  vested  interest  in  the  said  residuary  trust 
funds,  then  after  the  death  of  my  same  sister  and 
such  failure  of  her  issue,  her  share  in  the  residuary 
trust  funds  shall  (subject  to  any  interest  appointed  to 
her  husband  .  .  .  )  be  held  in  trust  for  the 
I^ersons  .  .  .  who  under  the  statutes  of  dis- 
tribution of  the  effects  of  intestates  would  be  entitled 
thereto  in  case  my  same  sister  had  d^ed  possessed 
thereof  intestate  and  without  haying  been  married." 
The  testator  died  in  October,  1892,  and  his  will 
was  proved  by  the  pLuntifEs  in  June,  1893.  Evelyn 
Hugnes  predeceased  the  testator,  having  died  in 
August,  1885,  leaving  a  husband  and  three  children 
who  were  still  infants,  all  of  whom  were  now  living. 
lliis  summons  was  taken  out  for  the  determination  of 
the  following  question,  arising  in  the  administration 
of  the  testators  estate — ^viz.,  whether  there  was  an 
intestacy  as  to  the  one-fouith  share  bequeathed  in 
trust  for  Evelyn  Hughes  and  her  children. 


A»  Underhill,  for  the  plaintifb. 

Badcock,  for  the  children  of  Evelyn  Hughes.- 


-This 


testator's  intention  is  clear,  and  effect  should  be  given 
to  it.  Stewart  v.  Jonea,  7  W.  K.  184,  3  De  G.  &  J. 
632,  and  In  re  BoherU,  Tarleton  v.  Bruton,  32  W.  R. 
986,  27  Ch.  D.  346,  and  on  appeal,  30  Oh.  D.  234, 
will  be  dted  as  against  me.  Both  cases  are  dis- 
tinffuishable,  the  fiiit,  as  a  case  of  gift  to  a  class, 
and  not  as  here  to  named  persons,  and  the  second  be- 
cause the  testator  there  clearly  contemplated  an  event 
in  which  the  beneficiaries  named  in  his  will  would 
not  take.  The  words  **  share  of  each  of  my  sisters  " 
in  the  proviso  do  not  present  any  insurmountable 
difficulty.  Oompare  the  construction  of  "  legacy  "  or 
"  share  "  in  a  gift  over  of  a  bequest  to  a  person  who 
through  his  predeceasing  the  testator  never  became 
an  actual  object  of  gift,  and  the  cases  in  2  Jarman, 
6th  ed.,  pp.  1576-7. 

He  also  referred  to  In  re  Potter's  Tmat,  L.  E. 
8  Eq.  62,  17  W.  R.  Oh.  Dig.  186,  and  Umworth  v. 
Speakman,  25  W.  R.  225,  4  Oh.  D.  620. 

C  Mactiaghteny  for  the  next  of  kin  of  the  testator. 
— This  case  cannot  be  distingiiished  from  In  re  Boherts 
so  far  as  principle  goes.  The  whole  thing  depends 
on  the  sister  surviving  the  testator.  There  is  an  ab- 
solute gift  to  her,  and  that  gift  stands,  whatever 
follows  in  the  wilL  [Ohittt,  J.,  referred  to  Lassence 
V.  Tiemey,  1  Mac.  &  G.  651.] 

Chittt,  J. — The  argument  for  an  intestacy  as  to 
l^velyn's  share  is  to  Uiis  effect.  Here  is  an  absolute 
nft  of  one-fourth  share.  That  is  followed  by  a  set- 
Uement  affecting  only  what  each  sister  takes,  and 
nothing  is  settled  but  what  each  sister  does  take. 
Evel^  Hughes,  one  of  the  testator's  sisters,  having 
died  in  the  testator's  lifetime,  took  no  interest  under 
the  gift  of  one-fourth  share  to  her,  so  that  as  to  her 
share  there  is  nothing  for  the  settlement  to  operate 
upon,  and  in  consequence  an  intestacy. 

It  is  a  pertinent  question  to  ask  what  interest 
Evelyn  would  have  taken  if  she  had  survived  the  tes- 
tator. The  only  possible  answer  to  that  question  is 
that  she  would  have  taken  a  life  interest.  The  court 
must  of  course  have  regard  to  all  the  parts  of  the 
will  and  to  the  whole  wifi,  and  upon  a  ju&  considera- 
tion of  all  the  parts  of  the  will  and  of  the  whole  will 
arrives  at  the  intention  of  the  testator. 

This  will  beffins  with  a  trust  for  the  testator's  four 
Bisters  in  equal  shares.  Had  this  stood  alone  Evelyn 
would  have  taken  absolutely.  But  it  does  not  stand 
alonfi.    It  is  followed  immediately  by  a  proviso  and 


declaration.  The  trusts  declared  exhaust  the  whole 
beneficial  interest.  [His  lordship  here  went  through 
the  trusts  of  the  will  set  out  above.]  The  effect, 
therefore,  is  that  Evdyn  takes  only  a  life  interest  in 
one-fourth  share. 

What  is  the  meaning  of  the  expression  **  share  of 
each  of  my  sisters  "  in  the  proviso  and  declaration  ? 
It  means  tiie  one-fourth  share  in  which,  on  the  just 
construction  of  this  will,  each  of  the  testator's  sisters 
takes  a  life  interest  only.  The  proviso  and  declara- 
tion cut  down  €tie  absolute  interest  first  given.  The 
testator  says  in  substance :  I  do  not  mean  the  legatee 
to  have  the  share,  but  the  share  is  to  go  according  to 
the  declaration.  Hie  result  is  that  the  first  trust  is 
merely  intended  to  effect  a  division  into  four  shares. 
There  is  no  difficulty  in  interpreting  *'  share  of  each 
of  my  sisters  "  to  mean  the  one-fourth  share  given  in 
trust  for  each  of  mv  sisters  which  I  show  by  my  will 
that  I  do  not  intend  for  her  except  in  the  way  shown, 
so  that  she  takes  for  life  only.  Therefore  the  death 
of  Evelyn  in  the  testator's  lifetime  has  not  displaced 
the  trusts  of  the  shares.  In  effect  a  life  interest  was 
given  to  her.  That  came  to  an  end  by  her  death ; 
subject  to  that  the  settlement  was  not  ended,  and  it 
stands.  There  will  be  no  difficulty  in  giving  effect  to 
the  ultimate  trust  if  occasion  arises. 

The  cases  relied  on  in  the  argument  for  an  intestacy 
do  not  apply.  In  Stewart  v.  Jones  the  gift  was  to  a 
class.  The  33rd  section  of  the  Wills  Act  did  not 
apply,  and  alike  by  the  form  and  substance  of  the 
gift  only  persons  surviving  the  testator  could  take 
uiares ;  and  the  settlement  was  in  terms  a  settlement 
of  the  share  to  which  each  of  the  testator's  daughters 
should  become  entitled  under  the  gift.  The  daughter 
who  died  had  not  become  entitled.  The  words  here  are 
not  similar.  In  re  Boherte  was  a  case  of  a  gift  to  a 
nephew  and  nieces  named  by  the  testator,  and  so  far 
like  the  present  case;  but  that  was  followed  by  a 
proviso  in  the  case  of  any  of  them  dying  under 
twenty-one,  that  the  share  or  shares  of  any  of  them 
so  dying  should  go  to  the  others,  and,  as  was  observed 
in  the  course  of  the  case,  if  a  niece  had  died  under 
twenty-one  leaving^  chilcben,  the  children  could  not 
have  taken.  The  key  of  the  judgment  is  to  be  found 
in  these  words  of  Lmdley,  L.  J. :  *'  You  cannot  read 
it  (i.e.,  the  declaration  of  trust  of  the  niece's  share)  as 
a  settlement  of  one- fourth,  but  as  a  settlement  of  the 
share  which  the  niece  takes."  The  Oourt  of  Appeal 
came  to  the  cx>nclusion  that  it  was  not  proper  to  read 
the  gift  to  the  nephew  and  nieces  named  with  that 
divesting  clause  as  equivalent  to  a  direction  to  divide 
the  estate  into  shares.  That  is  the  cardinal  distinc- 
tion between  that  case  and  this. 

For  the  reasons  which  I  have  already  stated,  it 
appears  to  me  proper  and  just,  having  regard  to  the 
Ifuiguage  of  tms  testator,  to  hold  that  the  object  of 
the  first  clause  here  was  merely  division  into  four 
shares.  I  therefore  hold  that  there  is  no  intestacy  as 
to  the  shares,  and  there  should  be  a  declaration  that 
accordme  to  the  construction  of  this  will,  in  the 
events  which  have  happened,  the  three  infant  duldren 
of  Evelyn  are  contingently  entitled  to  the  one-fourth 
share  under  the  will.  The  costs  will  come  out  of  the 
estate. 

Solicitors  for  the  plaintiffs,  Ullithome,  Currey,  A 
VilUerSy  for  Neve^  CreMwdl^  &  Sparrow^  Wolverhamp- 
ton. 

Solicitors  for  the  infant  defendants,  Crowdera  & 
Vizard,  for  Shore  &  King,  Birmingham. 

Solicitors  for  other  defendants,  Bowery  Cotton^  A 
Bower,  for  Bad/ord,  Oill,  &  Badford,  Manchester. 
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In  be  VENIC  and  FUEZE'S  Ck)NTBAOT. 
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S;Jj:}  Jan.  20.  23;  Feb.  15. 

/«  rc  Venn  and  Fubzb's  Contbaot.  (a.) 

VeTuior  and  nur chaser  —  TiUe  —  Leaseholds — Sale  hy 
executor — Death  of  testator  many  years  previously. 

The  rule  in  In  re  Tanqaeray-WiUaiime  and  Landau, 
30  W.  B.  801,  20  Ch.  D.  466,  that,  where  an  executor  is 
selling  real  estate  after  twenty  years  have  elapsed  from 
the  testaior^s  decease,  a  presumption  arises  that  the  debts 
have  been  paid  and  the  purchaser  is  put  upon  inquiry, 
does  not  apply  to  the  case  of  an  executor  selling  his  tes- 
tator^ s  leaseholds* 

In  re  Whistler,  35  W.  R.  662,  35  Ch.  D.  661,  followed. 

Upon  a  sale  of  leaseholds  it  appeared  from  the  abstract 
that  the  lease  had  been  granted  in  1852  to  T.  as  executor 
of  the  will  of  P.,  deceased  {the  date  of  whose  death  was 
not  proved),  in  consideration  of  the  surrender  by  him  as 
such  executor  of  a  prior  lease,  and  that  in  1878  T.  had 
assigned  to  V.  the  lease  by  a  conveyance  which  contained 
the  usual  covenants  for  title  by  a  beneficial  owner,  but 
which  did  not  contain  any  statement  that  T.  was  acting 
as  executor.  V.'s  executrix  was  now  selling,  and  the 
purchasers  objected  that,  as  more  than  Uoenty  years  had 
elapsed  between  the  grant  of  the  lease  to  T,  and  the  sale 
by  him,  the  vendor  must  show  that  T.  had  power  to  sell 
the  leaseholds  and  convey  them  to  V. 

Held,  that  the  rule  in  In  re  Tanqueray- Willamne  and 
lAndau  does  not  apply  to  the  sale  by  an  executor  of  his 
testator's  personal  property,  and  tliat  T.  must  be  pre- 
sumed to  have  been  acting  in  the  discharge  of  his  duties 
as  executor,  and  that  neither  the  lapse  of  time  nor  the 
frame  of  the  conveyance  gave  rise  to  the  suggestion  that 
T.  was  acting  otherwise  than  as  executor;  and  that,  con- 
sequently, a  good  title  was  shown  to  the  leaseholds. 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act,  taken  out  on  behalf  of  the  purchasers, 
asking  that  it  might  be  declared  that  they  were  not 
precluded  by  clause  5  of  the  contract,  dated  the  6th 
of  April,  1893,  for  the  sale  and  purchase  of  certain 
leasenold  premises  known  as  the  *' Devon  Arms," 
Park-lane,  Torquay,  or  otherwise,  from  asking  their 
requisition  numbered  1 ;  or  in  the  altemative  that  a 
good  title  was  not  shown  to  the  leaseholds  in  accord- 
ance with  the  contract  of  sale  or  otherwise,  and 
seeking  a  return  of  deposit  with  interest  thereon  at 
4  per  cent.,  and  the  costs  of  and  incidental  to  the 
investigation  of  the  title. 

By  clause  1  of  the  contract  it  was  provided  that 
the  vendor  should  sell  and  the  purchasers  should 

Purchase  the  "  Devon  Arms,"  Torquay,  held  by  lease, 
ated  the  29th  of  September,  1852,  made  between 
Sir  Lawrence  Vauffhan  Palk,  of  the  one  part,  and 
Bichard  Henry  Taylor,  of  the  other  part,  for  the  un- 
expired residue  of  the  term  of  ninety-nine  years  from 
the  29th  of  September,  1852,  if  the  three  persons  in 
the  said  lease  named  should  so  long  live,  subject  as 
therein  mentioned,  at  the  price  of  £2,000. 

Clause  3  provided  that  the  title  should  commence 
with  the  said  lease. 

Clause  5  was  in  the  following  terms : — ''  The  afore- 
said indenture  of  lease  was  granted  in  consideration 
{inter  alia)  of  a  surrendered  term.  The  purchasers 
shall  assume  that  all  necessary  parties  concurred  in 
surrendering  the  previous  lease  to  tiie  ground  land- 
lord, and  shall  not  require  an  abstract  or  production 
of  such  surrender  nor  evidence  thereof,'  nor  of  any 
earlier  title  to  the  said  indenture  of  lease,  nor  make 
any  objection  or  requisition  in  connection  therewith." 
The  abstract  was  delivered,  from  which  it  appeared 
that  in  the  lease  of  the  29th  of  September,  1852, 

(a.)  Beported  by  W.  A*  G.  Woods,  Esq.,  Barrister- 
at-Law. 


B.  Henry  Taylor,  the  lessee,  was  desonbed  as  the 
executor  of  the  last  will  of  Wm.  Peeks,  deooMsd, 
and  the  lease  was  granted  to  him  in  oonsidtgmtioa  of 
the  surrender  by  lum  as  executor  of  the  prior  IflMO^ 
which  contained  a  covenant  for  perpetual  renevsL 
The  next  document  disclosed  1^  the  afastraot  wms 
deed  dated  the  7th  of  May,  1878^  wherek^  Taykr,  is 
consideration  of  £900,  sola  and  assigned  the  hen^te^ 
ments  to  George  Venn.  The  deed  contained  the  uml 
covenants  for  title  by  a  beneficial  owner,  and  tbse 
was  no  statement  on  the  face  of  it  thatTa^om 
acting  as  executor. 

Venn  died  in  1891,  and  the  present  sale  was  by  kii 
widow,  who  was  his  executrix. 

The  first  requisition  delivered  1^  the  _ 
was  as  follows : — '*  The  abstracted  lease  was 
to  H.  B.  Taylor  as  executor  of  the  will  of  W& 
Peeke.  Such  will  should  be  abstraoted,  sod  ft 
should  be  shown  that  the  said  IL  H.  Tvjdor  had 
power  to  sell  and  convey  the  property  to  Qeo.  YeoL" 
The  vendor's  reply  to  the  requisition  was,  "8k 
clause  5  of  contract."  Some  further  correspoDdsMi 
ensued  between  the  soHcitois  of  the  respective  paitietr 
but  the  vendor  relied  on  tiie  condition  whidi  in- 
cluded the  earlier  title  from  being  called  for,  and  tis 
summons  was  then  taken  out. 

Hewitt,    for   the  purchasers. — In  re   Whistler,  3$ 
W.  B.  662,  35  Ch.  D.  561,  does  not  decide  thepoiii 
in  question  here,  which  is  whether  In  re  Tantauaajf- 
Willaume  and  Landau,  30  W.  B.  801,  20  Ch.  D.  4«, 
on  which  the  purchasers  rely,  applies  to  execoton 
selling  leaseholds,  for  in  In  re  Whistler  the  contitBi 
was  made  within  twenty  years  from  the  death  d 
the  testator.     In  the  case  of  In  re  Byan  and  Oamt- 
agh's  Contract,  17  L.  B.  Ir.  42,  34  W.  B.  Dig.  21i 
where  a  sale  of  leaseholds  took  place  seventeen  yean 
after  the  testator's  death,  it  was  held  that  the  enei- 
tors*  power  of  sale  must  be  presumed  to  be  stiQ  exud- 
ing, as  it  was  within  twenty  years.    That  case  n 
reUed  on  by  the  vendors  in  In  re  Whistler ;  hot  fi 
In  re  Molyneux  and  White,   13  L.   B.   Ir.  382,  15 
Ibid.  383,  33  W.  B.  Dig.  236,  which  was  not  cried 
in  In  re  Whistler,  executors  put  up  property  for  i^ 
thirty-seven  years  after  their  testator's  death,  andCSaft- 
terton,  V.C.,  held  that  the  rule  m  In  re  Tanqmtif^ 
Willaume  and  Landau  applied ;   but  the  Comt  d 
Appeal,  without  deciding  that  Uie  rule  as  to  tvee^ 
years  strictly  bound  executors,  held  that  af ter  ^ 
lapse  of  so  many  years  the  executors  bad  no  zig^ 
to  sell  unless  thev  could  say  that  there  were  dcki  te 
be  paid :   Farwdl  on  Powers,  2nd  ed.,  pp.  84,  Ss* 
The  distinction  between  In  re  WhisUer  and  the  pnsest 
case  is  that  here  the  lease  was  granted  not  to  ib 
testator  but  to  the  executor,  and  the  abstnct  doei 
not  show  when  the  testator  died.    Further,  in  />  fe 
Whistler  the  vendor's  solicitors  expressly  stated  ii«t 
the  sale  was  being  made  by  the  vendor  as  exeontsi; 
and  that,  as  a  matter  of  fact,  a  debt  was  unpeiL 
Here  the  vendor's  solicitors  do  not  show  that  Ti|)> 
had  any  power  to  sell,  either  as  beneficiary  or  tz^te^ 
and  they  ought  to  do  so,  and  ought  also  to  fozB^ 
an  abstract  of  Peeke's  wilL 

Carson,  for  the  vendor. — Section  3,  sub-seetuM  J 
and  4,  of  the  Conveyancing  and  Law  of  Property  M 
1881,  preclude  the  purchasers  from  makmg  A«r 
requisition.  The  sale  to  Venn  in  1878  most  be  pr^ 
sumed  to  be  good,  and  the  oi»tie  is  on  the  pciitoM 
to  show  that  it  is  bad.  Where  an  exeoator  isedB^ 
it  is  not  necessary  that  it  should  be  so  stated  « 
the  face  of  the  deed :  Corser  v.  Cariwright,  L  ^ 
7  H.  L.  731,  24  W.  B.  IHg.  311.  The  pnmi 
case  comes  within  In  re  nhisder,  wMtk  ^  * 
express  decision  that  the  rule  as  to  twteuiy  T*" 
does  not  apply  to  exocvton  selfing  leMshsui    ^ 
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re  i?yai»  ancZ  Cavanagh*8  Contract  is  a  different  ease 
irom  In  re  Whistler,  for  the  one  depends  upon  a  par- 
tieolar  will,  whereas  th^  other  rests  on  the  general 
law.  The  so-called  rule  in  In  re  Tanqueray-Willaume 
omd  Landau  ik  merely  a  dictum  of  the  late  Master  of 
the  Bolls,  and,  moreover,  he  couples  the  lapse  of 
tweoty  years  with  the  fact  of  a  beneficiary  bemg  in 
possession,  and  he  apparently  bases  the  rule  on  the 
ground  that  most  landowners  owe  mortgage  debts, 
and  that  twenty  years  is  the  period  of  limitation  for 
specialty  debts.  But  that  period  is  now  twdve  and 
not  twenty  years :  SuUon  v.  Sutton,  31  W.  B.  369,  22 
Gh«  D.  61 1 .  In  re  Whietler  is  cited  without  any  expres- 
sion of  dissent  in  Williams  on  Executors,  0th  ed.,  pp. 
578,  1923,  and  also  in  Bart  on  the  Law  of  Vendor  and 
Purchaser,  6th  ed.,  pp.  67,  695.  The  Irish  Vice-Chan- 
cellor in  In  re  Molyneux  and  White  came  to  the  con- 
duaion  on  the  evidence,  not  only  that  the  beneficiaries 
were  in  possession,  but  that  there  was  ample  evidence 
tiiat  the  debts  had  been  paid,  and  the  Court  of  Appeal, 
without  deciding  as  to  the  application  of  the  twenty 
years  rule,  affirmed  the  decision  of  the  Vice-Chancellor. 
That  case  consequently  affords  no  reason  for  not 
following  In  re  WhieUer,  There  is  a  distinction 
between  an  executor  seUing  real  estate  for  the  pay- 
ment of  debts  and  his  selling  personal  estate,  for  in 
dealing  with  the  latter  he  may  have  to  raise  money  to 
pay  a  fine  on  the  renewal  of  a  lease  renewable  on 
Ixves,  as  is  the  case  here,  or  to  pay  deferred  legacies 
or  legacy  duty:  The  Attorney-General  v.  Potter,  5 
Bear.  164.  It  is  very  important,  therefore,  that 
executors  should  have  a  free  hand  in  dealing  with 
their  testator's  estate :  Charlton  v.  Earl  of  Durham, 
17  W.  B.  995,  L.  B.  4  Ch.  App.  433;  Gough  v.  Birch 
cited  in  Iiewin  on  Trusts,  9th  ed.,  p.  531 ;  Colyer  v. 
Finch,  5  H.  L.  Cas.  905,  5  W.  B.  H.  L.  Dig.  255. 

Hewitt,  in  reply. — In  Corser  v.  Cartwright  the 
mortgage  was  by  a  devisee,  and  no  question  arose  as 
to  lapse  of  time.  The  rule  laid  down  by  the  late 
Master  of  the  Bolls  does  not  rest  upon  possession. 
In  In  re  Whistler  it  was  stated  that  debts  existed, 
but  there  is  no  such  statement  in  this  case;  and, 
further,  there  is  no  statement  as  to  when  Peake  died 
or  that  the  sale  was  by  his  executor. 

Feb.  15. — STmuNG,  J.  [after  stating  the  facts, 
oontinned:]. — The  objection  in  substance  is  that 
inasmuch  as  twenty-six  vears  elapsed  between  the 
grant  of  the  lease  to  Taylor  and  the  sale  by  him  to 
Venn — and  nothing  is  known  as  to  the  date  on  which 
the  testator  died — it  must  be  taken  that  primd  facie 
Taylor's  power  of  sale  as  executor  was  p>ne  and  no 
other  title  was  shown.  In  support  of  this  contention 
the  case  of  In  re  Tanqueray-Willaume  and  Landau 
was  relied  on.  There  the  executors  were  purporting 
to  sell  under  a  charge  of  debts,  and  the  testator  haa 
died  twenty-seven  years  before,  I  think,  the  exercise 
of  ^e  power  of  sale.  Jessel,  H.B.,  after  disposing 
of  certain  other  points,  says,  at  p.  489  (20  Ch.  D.) : — 
'*  The  only  remaining  point  is  what  period  of  time 
18  snfficient  to  raise  a  presumption  that  the  debts  have 
been  paid.  Xow  upon  that  point,  and  that  point 
only,  I  differ  from  Sahin  v.  Heape,  8  W.  B.  120,  27 
Beav.  5d3.  I  think  it  is  clear  that  ten  and  a  half  are 
not  snfiBcient,  but,  as  has  been  said,  a  line  must  be 
drawn  somewhere.  The  question  is  where?  In 
Sahin  ▼.  Heofe  the  late  Master  of  the  Bolls  held  that 
the  ls;p8e  of  twenty-seven  years  did  not  raise  the  pre- 
sumption. I  think  that  period  too  long.  In  Forbes 
V.  Peacock,  12  Sim.  528,  the  period  was  twenty-five 
years,  which  the  Vice-CHiancellor  appears  to  have  con- 
sidered too  long.  I  think  it  desirable  that  a  rule 
should  be  laid  down  upon  which  parties  may  act 
without  having  to  come  to  a  court  ol  equity,  and,  in 
my  opinion,  the  reasonable  role  is  twenty  years.    The 


reason  why  I  say  twenty  years  is  this — that  is  the 
period  of  limitation  for  a  specialty  debt,  and  we 
know  as  a  fact  that  most  landowners  owe  mortgage 
debts.  It,  therefore,  seems  reasonable  to  say  that 
after  the  lapse  of  twenty  years,  which  is  sufficient  to 
bar  mortgage  debts  and  all  other  specialty  debts, 
there  is  a  presumption  that  the  debts  are  paid, 
especially  when  you  find  a  beneficiary  in  the  enjoy- 
ment of  the  estote — a  circumstance  mentioned  by 
Lord  St.  Leonards  in  Stroughill  v.  Anstey,  1  De  G.  M. 
&  G-.,  p.  654.  In  this  case,  I  may  say,  it  is  not  so, 
because  the  widow  is  a  trustee,  and  therefore  it 
cannot  be  said  that  her  being  in  possession  of  the 
estate  shows  anything ;  but  where  you  find  a  bene- 
ficiary in  ^ssession  and  twenty  years  have  elapsed, 
I  think  it  is  fair  to  presume  that  the  debts  have  been 
paid,  and  in  such  a  case  I  think  that  a  purchaser  is 
bound  to  inquire." 

In  this  case  there  is  no  evidence  whatever  as  to 
the  beneficiary  being  in  possession  of  the  estate. 

In  the  same  case  (In  re  Tanqueray^WiUaume  and 
Landau)  Jessel,  M.B.,  says  (20  Ch.  B.,  p.  483): 
**That  raises  the  final  point,  whether  in  uiis  case 
there  had  elapsed  a  sufficient  time  to  put  the  pur- 
chaser on  inquiry.  It  seems  to  me  trntt  it  is  only 
after  a  considerable  time  that  he  is  bound  to  ask, 
and  the  question  is,  what  time  is  sufficient  P  Unless 
there  be  some  particular  circumstances  in  the  case  it 
seems  to  me  that,  as  a  general  rule,  the  question 
should  not  be  asked  within  twenty  years,  but  that  after 
twenty  years  it  will  be  right  to  ask  the  question.'' 

The  question  whether  ihe  rule  thus  laid  down  ought 
to  be  applied  to  the  case  of  executors  selling  lease- 
holds arose  in  In  re  Whistler,  35  W.  B.  662,  35  Ch. 
D.  561.  The  headnote  is  this :  "  The  rule  intimated  in 
In  re  Tanqueray-Willaume  and  Landau,  that  where  an 
executor  is  semng  real  estate  after  twenty  years  have 
elapsed  from  the  testator's  decease,  a  presumption 
arises  that  the  debts  have  hoeai  paid,  and  the  purchaser 
is  therefore  put  upon  inquiry,  does  not  in  general 
apply  to  the  case  of  an  executor  selling  leaseholds  of 
his  testator.  A  testator  bequeathed  leaseholds  to  his 
executrix  upon  trust  to  pay  an  annuity,  and  be- 
queathed his  residuary  estate  to  the  executnx.  Shortly 
before  twenty  years  had  elapsed  from  the  testator's 
decease  the  executrix  contracted  to  sell  the  leaseholds 
at  a  price  to  be  ascertained  by  a  named  person. 
Shortly  after  the  twenty  years  had  elapsed  the  prioe 
was  ascertained.  It  was  not  shown  that  there  were 
debts  of  the  testator  remaining  unsatisfied,  nor  did 
it  appear  that  the  executrix  had  been  in  possession 
of  the  leaseholds  as  legatee.  Held,  that  the  pur- 
chaser was  not  entitled  to  require  the  concurrence  of 
the  annuitant  in  the  assignment  of  the  leaseholds." 
Kay,  J.,  after  referring  to  what  was  done  in 
Iji  re  Tanqueray-  Willaume  and  Landau,  says :  "  In 
the  first  place,  I  am  not  aware  of  any  authority  (I 
asked  for  one  in  the  course  of  the  argument,  and  I 
have  looked,  so  far  as  time  would  allow  me,  to  see  if  I 
could  find  any)  that  the  doctrine  that  after  twenty 
years  from  the  death  of  the  testator  the  power  of  the 
executor  to  sell  personal  estate  must  be  considered  to 
be  at  an  end  has  ever  been  applied  by  the  court  in 
in  any  case.  I  am  not  aware  that  the  rule  in  In  re 
Tanqueray-Willaume  and  Landau  at  all  extends  to  the 
power  of  an  executor  to  deal  with  the  personal  pro-* 
perty  of  the  testator.  The  exercise  by  trustees  of  a 
mere  power  of  sale,  and  the  exercise  by  an  executor 
of  the  right  which  the  law  gives  him  as  executor  to 
deal  with  assets  vested  in  him  in  that  character,  are 
two  very  different  things,  and  unless  I  could  find  it 
so  laid  down  by  express  authority  I  should  be  very 
slow  to  say  that  after  twenty  years  the  court  must 
assume  that  an  executor  has  lost  his  right  to  deal  with 
the  personal  property  of  his  testator.    The  suggestion 
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is  made,  with  which  I  entirely  agree,  that  it  is  not 
merely  the  debts  of  the  testator  which  the  executor 
has  to  pay ;  he  may  hare  incurred  expenses  of  admin- 
istration and  he  may  have  to  raise  money  by  pledge 
or  mortgage  of  the  personal  property  of  the  testator, 
and  these  are  matten  for  which  it  is  essential  that  he 
should  retain  the  power  of  dealing  witii  the  assets  of 
the  testator.  Therefore  it  seems  to  me  that  the  reason 
of  the  rule  in  /n  re  Tanqueray'WiUaume  and  Landau^ 
that  a  power  given  to  trustees  to  sell  freehold  estate 
for  the  payment  of  debts  must  be  treated  as  primd 
facie  non-existent  when  twenty  years  from  tiie  date 
of  the  death  of  the  testator  have  expired,  is  one  which 
it  is  not  at  all  necessary  to  apply  to  the  case  of  an 
executor."  Then  he  goes  on  to  ooserve,  "  But  suppos- 
ing that  the  rule  did  so  apply,  I  do  not  think  that  the 
S resent  case  is  within  it,  because  here  the  testator 
ied  on  the  28th  of  March,  1867,  and  the  contract 
was  made  on  the  16th  of  March,  1887,  that  is,  within 
twenty  years  after  the  death  of  the  testator,"  and  he 
comments  on  that.  Then  he  finally  adds :  '*  It  seems 
to  me  that  I  cannot  treat  this  case  as  within  the  rule 
of  In  re  Tanqueray-WiUaume  and  Landau^  and  I  base 
my  decision  mainly  on  this,  that  I  do  not  think  that 
nue  is  applicable  to  the  case  of  an  executor.  Of 
course  there  may  be  cases  where  an  executor  is  plainly 
selling  the  estate  not  to  pay  debts,  or  plainly  selling 
property  which  is  actually  in  the  possession  of  a 
legatee,  so  that  it  is  apparent  that  uie  bequest  has 
been  assented  to,  and  in  those  cases  it  may  be  quite 
right  to  make  such  a  requisition  as  was  made  here. 
But  in  this  case  I  do  not  think  the  requisition  can  be 
supported,  and  I  think  the  title  is  a  perfectly  good 
one." 

Although  the  facts  in  that  case  are  different  from 
those  which  occur  in  the  present  case,  and  altiiough 
there  the  contract  was  entered  into  within  twenty 
years  after  the  testator's  death,  it  appears  to  me  to  m 
an  CQcpress  decision  that  the  rule  in  question  is  not 
applicable  in  the  case  of  executors  selling  leaseholds. 
It  is,  however,  said  that  this  decision  conflicts  with 
that  of  Chatt^ion,  V.C,  and  the  Court  of  Appeal  in 
Ireland  in  In  re  Molyneux  and  White,  a  case  which 
was  not  dted  in  In  re  Whistler.  In  my  opinion,  how- 
ever, these  decisions  were  not  based  upon  the  rule  in 
question.  I  think  it  is  enough  to  show  that,  to  refer 
to  the  judgment  of  the  Lom  Chancellor  of  Ireland 
in  giving  tibe  judjgment  of  the  Court  of  Appeal.  He 
says:  "There  is  potent  evidence  that  the  debts 
have,  as  a  matter  of  fact,  been  paid.  .  .  .  Hie 
Vice-chancellor  came  to  the  conclusion  that  there  was 
dear  evidence  before  him.  that  the  debts  were  paid, 
and  that  the  vendors  were  violatiz^B^  the  trusts  re^Med 
in  them.  •  .  .  We  do  not  decide  as  to  the  limits 
of  twenty  years  " — by  which  I  understand  the  period 
fixed  as  the  limit  in  In  re  Tanqueray-Willaume  and 
Landau  to  be  referred  to — * '  but  we  think  that  the  order 
of  the  Vice-chancellor  was  right,  and  that  the  vendors, 
not  bein^  able  to  sav  that  there  were  debts  still  due, 
had  no  right  to  sell."  It  appears  to  me,  therefore, 
that  they  so  decided  on  the  ground  that  there  existed 
dear  evidence  that  debts  were  paid,  and  that  the 
trustees  who  acted  as  trustees  and  not  as  executors 
were  trustees  violating  the  trusts  reposed  in  them. 
I  think,  therefore,  I  am  bound  to  hold,  in  accord- 
ance with  what  is  laid  down  in  In  re  Whietler, 
that  the  rule  as  to  time  laid  down  in  In  re 
Tanqueray'^WiUaume  and  Landau  does  not  apply  to 
the  present  case,  one  reason  bein^  that  the  duties  of 
the  executor  in  connection  with  his  testator's  personal 
estate  are  not  confined  to  the  payment  of  debts. 
This  being  so,  it  seems  to  me  that  the  sale  which  took 
place  in  1878  may  well  have  been  made  in  the  dis- 
char;^  of  the  duties  of  Taylor  as  executor. 
It  18  urged,  however,  that  the  deed  of  the  7th  of 


May,  1878,  does  not  purport,  on  the  lace  d  it,  to  be 
made  by  him  in  that  capadty,  and,  f urtiier,  thai  inss- 
much  as  he  entered  into  th^  ordinary  ooTeDanti  for 
title,  it  ought  to  be  inferred  that  he  was  selling  as 
beneficial  owner.  Corser  v.  Cartwright  was  refored 
to.  There  the  question  related  to  a  mortgage  wliek 
was  made  by  ihe  executor,  also  the  deiisee  d  the 
estate  charged  with  the  payment  of  Ihe  mortng«. 
Lord  Cairns,  L.C.  (L.  R.  7  H.  L.,  at  p.  735),  said :- 
[The  learned  judge  read  the  passase  begmmiig  witk 
the  words,  "  The  mortgage  is,  in  Uie  ordinary  te*, 
of  a  portion  of  the  properly  contained  in  the  dew 
to  Jolm  Jones,"  and  ending,  "because  he^niy 
presume  the  sale  has  taken  place  in  the  otdiimj 
administration  of  the  duties  which  were  imposed 
upon  the  executor  by  the  will,"  and  proceeded:--! 
It  appears  to  me  that  there  is  the  high  authodtjol 
Lord  Cauns  and  Lord  Cranworth  for  saying  tksft 
when  a  person  who  fills  the  position  of  eiJMgtor  b 
found  seUing  or  mortgaging  part  of  bis  testatoi'i 
estate  he  is  to  be  presumed  to  be  acting  in  the  de- 
charge  of  the  duties  imposed  upon  him  as  exeeatar, 
unless  there  is  somethmg  in  the  transactiaii  tibst 
shows  the  contrary ;  and,  further,  that  the  omAxuj 
is  not  made  out  merdy  itom.  the  drcumstanos  tiMt 
the  conveyance  or  mortgage  does  not  purport  to  be 
executed  bv  him  in  that  capadty.  Beyond  the  ls{)st 
of  time  and  the  frame  of  the  deed  tha»  is  nolhmg  a 
the  present  case  whidi  gives  rise  to  the  su^gestioB  or 
inference  that  Taylor  was  acting  otherwise  thao  m 
the  discharge  of  Mb  duties  as  executor ;  and  neitber 
the  lapse  of  time  nor  the  frame  of  the  deed  is  «iS- 
dent,  m  mv  judgment,  to  raise  the  preeumptfa»ti^ 
he  was  actmg  otherwise.  In  my  opinion,  tfaerefof^ 
the  abstract  delivered  by  the  vendor  disdoeed  s 
primd  facte  title  on  his  part  in  aocordanoe  witk  flit 
contract,  and  the  purcniEtser  is  not,  in  the  itete  a 
circumstances  now  disdosed,  entitled  to  insist  qxa 
his  reauisition.  This  decision,  however,  in  no  ««f 
predudes  the  purchaser  from  himself  makiiig  k 
mquiry  as  to  the  terms  of  the  will  of  W.  Peeks;  }mt 
it  is  needless  to  say  that  I  express  no  opinioii  S0  t» 
what  would  be  the  effect  of  an  objection  to  the  tiA 
based  upon  the  result  of  such  inquiry. 

The  declaration  will  be  that  ihe  abstract  disdoss 
a  good  title  ia  accordance  with  the  contract,  sad  tU 
the  purchasers  pay  the  costs  of  the  summons. 

Solidtors  for  the  purchasers,  Belfrage  A  (V.  i« 
E.  Lee  MicheU,  Wellington,  Somerset. 

Solidtors  for  the  vendor,  Wood,  Bigg,  &  N^  ^ 
Kitsons,  Mackenzie,  <k  Hext,  Torquay. 
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Q.  B.  Div.  ] 

(Charles  and  Collins,  JJ.)  j 
Beo.'  V,  Mead  (METBOPOLiTAir  Poucs  lUss- 
trate).  (a.) 

Mdropolia  —  Nuieance  —  Summone  —  Forwt—Serwt^ 
Summone  addressed  to  owner  of  premieet  wii^ 
naming  him — Jurisdiction — PuJjiic  HeaUk  (J>»^l 
Act,  1891  (54  &  56  VicL  c  76),  ».  120.  ja^ieitf* 
(4) ;  s.  128,  subsection  (1). 

A  summons  under  the  Public  HeaMh  {Londtm)^^ 
1891 ,  to  answer  a  complaint  of  nuisance  is  a"  pruotditf 
under  that  Act,  and,  by  virtue  of  section  120,  fl'^"'*J' 
(4),  is  not  defective  by  reason  of  being  addresmi  fe  m 
•*  owner  "  of  premises  in  respect  of  which  the  c^f^ 
arises,  without  further  naming  him, 

(a.)  Eeported  by  JoHK  P.  Mellob,  Bsq.,  Binitn^ 
at-Law. 


Val.iLtt      [M.yi^i894.]       THE  WEEKLY  REPORTER. 


44^ 


High  Gottbt. 


Beo.  v.  Mead  (Hetbopolitan  Police  Maoistbatb). 


HlQH  €k>X7BT. 


Bitch  a  9ummons  is  embraced  hy  the  words  "  any  notice^ 
order ^  or  other  documenV^  in  section  128,  sub-eection  (1), 
of  the  Act,  and  may  accordingly  he  rightly  served  in 
manner  provided  by  that  sub-'section. 

Bule  nisi  to  Mr.  Mead,  metropolitan  police 
mitfistrate,  to  show  cause  why  he  should  not  hear 
and  detennine  the  matter  of  a  complaint. 

The  sanitary  inspector  of  the  Poplar  District  Board 
of  Works  in  February,  1894,  issued  a  summons, 
in  form  B  in  the  Third  Schedule  to  the  Public  Health 
(London)  Act,  1891  (54  &  55  Vict.  c.  76),  adtbessed  to 
the  *'  owner  of  premises  known  as  15,  Swaton-road, 
in  the  parish  of  Bromley  St.  Leonard,  in  the  €k>unty 
of  London,  and  withm  the  metropolitan  police 
district,"  and  without  setting  out  the  defendant's 
name,  requiring  him  to  answer  a  complaint  of 
nuisance  arising  on  the  said  premises.  At  the 
hearing  of  the  summons  the  only  evidence  given  was 
that  of  the  police  constable  who  served  a  copy  of  the 
summons,  which  was  to  the  e£Eect  that  he  left  it 
with  a  woman  who  was  serving  in  a  shop  on  the 
premises  in  question,  but  did  not  show  her  the 
original  or  read  the  copy  to  her,  and  that  he  did  not 
know  whether  she  was  the  tenant  or  the  tenant's  wife, 
or  whether  the  summons  ever  came  to  the  knowledge 
of  the  owner. 

There  was  no  evidence  as  to  who  the  owner  was, 
but  it  was  admitted  that  the  woman  above  mentioned 
was  not  the  owner,  and  that  the  premises  in  question 
was  not  the  owner's  last  or  most  usual  place  of  abode. 
The  learned  magistrate  dismissed  the  summons, 
being  of  opinion  that  it  was  not  a  '*  notice,  order,  or 
other  document"  within  section  128,  sub-section  1,  of 
the  Public  Health  (London)  Act,  1891,  and,  not  having 
been  served  in  accordance  with  the  provisions  of  the 
Summary  Jiuisdiction  Acts,  was  improperly  served. 
He  was  also  of  opinion  that  it  was  informal,  inasmuch 
as  it  was  not  addressed  to  the  owner  of  the  premises 
by  name. 

The  above  rule  was  then  obtained. 

Section  4  of  the  Public  Health  (London)  Act,  1891, 
provides,  inter  alia,  by  sub-section  1,  that,  on  the 
receipt  of  information  respecting  a  nuisance  liable  to 
be  dealt  with  summarily,  the  sanitary  authority  may 
serve  upon  the  person  in  default,  or,  if  he  cannot  be 
found,  upon  the  owner  or  occupier  of  the  premises  on 
which  the  nuisance  arises,  a  notice  requiring  the 
abatement  of  the  nuisance ;  and  by  sub-section  4  (6), 
where  such  person  makes  default  in  complying  with 
such  notice  he  shall  be  liable  to  a  fine  whether 
or  not  any  nuisance  order  is  made  upon  him  under  the 
Act. 

Section  5  provides,  sub-section  1,  that  if  a  person 
makes  default  in  complying  with  the  notice  men- 
tioned in  the  last  section,  the  sanitary  authority  shall 
make  a  complaint,  and  the  petty  sessional  coiurt  hear- 
ing such  complaint  shall  make  thereon  a  nuisance 
oraer ;  and,  sub-section  9,  if  a  person  fails  to  comply 
with  the  nuisance  order  he  shall  oe  liable  to  fine ;  and, 
moreover,  the  sanitary  authority  may  enter  the  pre- 
mises and  execute  tiie  order. 

Section  8  enacts  that  when  the  petty  sessional  court 
is  satisfied  that  the  owner  or  occupier  of  the  premises 
cannot  be  found  the  nuisance  order  ma^  be  addressed 
to  and  executed  by  the  sanitary  authority. 

Sections  115  to  124  are  headed  *'  Legal  proceed- 
ings," and  by  section  117  it  is  provided  that  **all 
oflEences,  fines,  penalties,  forfeituros,  costs,  and  ex- 
penses under  this  Act,  &c.,  directed  to  be  prosecuted 
or  recovered  in  a  summary  maimer,  or  the  prosecution 
or  recovery  of  which  is  not  otherwise  provided  for, 
may  be  prosecuted  and  recovered  in  manner  directed 
by  the  Summary  Jurisdiction  Acts." 

By  section  120,  sub-section  (4),  whenever  in  any 


proceedings  under  the  Act  it  is  necessary  to  mentkni 
or  refer  to  the  owner  or  occupier  of  any  premises,  **  it 
shall  be  sufficient  to  designate  him  as  the  owner  or 
occupier  of  such  premises  without  further  name  or 
description." 

Sections  127  and  128  are  headed  *<  Notices,"  and 
section  127  provides  for  the  authentication  of  **  no- 
tices, orders,  and  other  such  documents." 

Section  128,  sub-section  1,  enacts  as  follows: — 
<«  Any  notice,  order,  or  other  document  required  or 
authorized  to  be  served  under  this  Act  may  be  sorved 
by  delivering  the  same,  or  a  true  copy  thereof,  either 
to  or  at  the  usual  or  last  known  residence  in  England 
of  the  person  to  whom  it  is  addressed ;  or,  when  not 
addressed  to  the  owner  or  occupier  of  premises,  then 
to  some  person  on  the  premises;  or,  if  there  is  no 
person  on  the  premises  who  can  be  so  served,  then 
by  finng  the  same  or  a  true  copy  thereof  on  some 
conspicuous  part  of  the  premises,^'  &c. 

H.  Sutton,  for  the  Treasury,  showed  cause.— -The 
learned  magistrate  was  right  in  dedining  jurisdiction 
to  entertain  the  complaint  upon  this  summons.  In 
the  first  place  the  summons  was  defective  in  point  of 
form.  It  is  not  a  proceeding  under  the  Act,  and  is 
not  a  ''notice,  oraer,  or  other  document"  within 
section  128;  consequently  sub-section  4  of  section 
120  does  not  apply,  and  the  summons  should  have 
been  addressed  to  we  owner  of  the  premises  by  name 
as  required  by  the  Summary  Jurisdiction  Acts. 
There  is  express  provision  in  section  116  to  meet  a 
case  where  the  owner  of  premises  in  respect  of  which 
a  complaint  of  nuisance  arises,  for  by  tnat  section  if 
the  occupier  of  the  premises  refuses  to  disclose  the 
name  of  the  owner  he  can  be  fined ;  and  no  practical 
difficulty  can  therefore  arise.  Whatever  was  intended 
to  be  included  in  sections  127  and  128,  which  are 
headed  "  Notices  "  and  are  distinct  from  the  group  of 
sections  dealing  with  legal  proceedings,  a  summons 
was  not  embr£K)ed  by  uem.  In  section  31  of  the 
repealed  Act  of  1855,  the  corresponding  section,  the 
word  **  summons  "  was  included,  and  a  form  of  sum- 
mons similar  in  effect  to  the  present  was  apx)ended  to 
the  Act.  It  is  probable,  therefore,  that  the  form  was 
practically  reinserted  in  the  schedule  to  the  present 
Act  by  a  slip.  Moreover,  sections  127  and  128  do  not 
in  any  case  refer  to  notices,  orders,  or  other  docu- 
ments issued  by  a  court  of  summary  jurisdiction,  but 
are  confined  to  those  which  are  issued  by  the  sanitary 
authority  or  county  council.  And  section  12i8 
dearlv  refers  onlv  to  documents  authorized  to  be 
served  under  this  Act,  and  assuming  that  a  summons 
could  be  said  to  be  included  in  the  words  "other 
documents,"  it  is  not  a  document  which  is  authorized 
to  be  served  under  this  Act.  If  it  is  not  within  the 
provision  of  section  128,  apart  from  anything  else, 
section  117  requires  that  it  should  be  issued  and 
served  in  the  maimer  prescribed  by  the  Summary 
Jurisdiction  Acts. 

Muir,  in  support  of  the  rule. — ^The  learned  maffis- . 
trate  was  wrong  in  holding  that  he  had  no  jurisoic- 
tion.  A  summons  is  dearly  a  proceeding  under  the 
Act,  and  therefore  is  within  sub-section  4  of  section 
120,  and  may  rightiy  be  addressed  to  the  owner  of 
the  premises  without  naming  him.  It  is  conceded 
that  under  the  Summary  Jurisdiction  Acts  a  sum- 
mons can  only  be  issued  against  a  known  individual, 
but  in  order  to  obviate  the  very  great  practical  diffi- 
culties which  that  requirement  would  give  rise  to  in 
administering  the  present  Act  section  120,  sub-section 
4,  expressly  provided  that  it  should  be  sufficient  in 
any  proceeding  under  the  Act  to  refer  to  the  *'  owner 
or  occupier "  of  premises,  without  further  designih- 
tion.  What  would  be  the  use  of  such  a  section  as 
that  if  it  did  not  refer  to  a  summons,  perhaps  the 
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niott  important  of  the  proceedings  under  the  Act  ? 
It  is  the  same  thing  as  process,  and  therefore  as  a 
proceeding.  With  regard  to  the  service  of  the  sum- 
mons the  question  is  whether  it  is  included  in  the 
words  "any  notice,  order,  or  other  document"  in 
section  128,  for  if  so  the  service  here  was  right.  The 
same  considerations  of  policy  apply  in  respect  of  the 
service  as  in  respect  ox  the  designation  of  the  de- 
fendant. And  if  a  summons  were  required  to  be 
served  in  manner  provided  by  the  Summary  Jurisdic- 
tioB  Acts  it  would  in  practice  be  frequently  im- 
possible. The  aim  of  the  Act  is  to  deal  promptly 
with  a  nuisance  when  discovered.  The  sanitai^ 
authority  must  take  out  a  summons  as  the  basis 
upon  which  to  obtain  authority  to  abate  the 
nuisance  under  section  8.  By  that  section,  there- 
fore, an  order  may  be  made  on  an  unknown 
person,  and  even  addressed  to  the  complainant, 
and  as  a  summons  is  a  necessary  part  of  the  pro- 
cedure, it  is  dear  that  no  objection  can  be  sustamed 
on  the  ground  that  a  summons  cannot  be  addressed 
or  served  on  an  unknown  person  under  this  Act; 
otherwise,  as  the  summons  must,  by  section  o,  be 
served  upon  the  person  upon  whom  the  notice  to 
abate  under  section  4  is  served,  no  machinery  would 
exist  to  compel  the  abatement  of  the  nuisance  if  the 
owner  could  not  be  found.  If  the  summons  had  been 
obeyed  and  the  owner  had  come  before  the  court,  he 
could  then  have  been  proceeded  against  and  fined. 
But  although,  inasmuch  as  the  primary  object  of  the 
Act  is  health  and  not  punishment,  an  abatement 
order  can  be  made  under  section  8  agidnst  an  unknown 
owner,  nevertheless  he  could  not  be  convicted  or 
fined  unless  he  were  discovered  and  designated. 
There  is  clearly,  therefore,  a  procedure  established 
by  the  Act  to  effect  purposes  which  would  not  involve 
any  injustice  in  resi:^  of  pimitive  consequences.  It 
should  be  noticed  that  the  procedure  is  also  different 
from  the  Summary  Jurisdiction  Acts  in  the  respect 
that  a  copy  of  the  summons  may  be  served  instead  of 
the  original,  as  required  by  those  Acts. 

jET.  SuUoUt  in  reply. — ^The  effect  of  the  procedure 
adopted  in  this  case  would  be  that  a  man  might  be  in 
complete  iterance  of  proceedings  against  him  until 
he  found  himself  punished. 

Charles,  J. — In  this  case  the  magistrate  declined 
to  hear  the  summons  on  two  grounds :  (1)  that  it  was 
defective,  and  (2)  that  it  had  oeen  improperly  served. 
Whether  either  or  both  of  these  grounds  are  sustain- 
able d^ends  on  the  construction  of  certain  sections 
of  the  Public  Health  (London)  Act,  1891.  I  must 
own  that  m^  first  impression  was  that,  at  any  rate  as 
to  the  service  of  the  summons,  thero  had  been  an 
informaliiy,  and  I  am  indebted  to  Mr.  Muir  for  his 
able  argument,  which  has,  upon  a  more  thorough 
consideration  of  the  case,  convmced  me  that  this  rule 
must  be  made  absolute.  The  objection  to  this  form 
of  the  summons  is  that  it  designates  no  one,  but  is 
addressed,  not  to  the  defendant  bv  name,  but  merely 
to  the  **  owner  *'  of  certain  premises,  l^e  justifica- 
tion which  is  relied  upon  for  that  is  to  be  f oimd  in 
the  4th  sub-section  of  section  120  of  the  Act,  which 
provides  that  "whenever  in  any  proceeding  under 
the  provisions  of  this  Act  relating  to  nuisances  it 
becomes  necessary  to  mention  or  rofer  to  the  owner 
or  occupier  of  any  premises,  it  shall  be  suffident  to 
designate  him  as  the  '  owner '  or  '  occupier '  of  such 
premises,  without  name  or  further  description.'* 
xhat  is  what  has  been  done  hero.  A  summons  is 
assuredly  a  "  proceeding,*'  and  so  by  virtue  of  that 
section  thero  has  been  no  inf  oimality  in  the  summons. 
Moreover,  in  the  third  schedule,  which  has  the  force  of 
the  Act  itself,  thero  is  a  form  which  contemplates 


the  very  case  which  arises  hero,  and  having  regard  to 
the  circumstances,  in  my  opinion,  therefora,  tb 
summons  is  perfectly  regular,  although  addressed  to 
the  **  owner  "  of  the  promises  only,  without  naamf 
him. 

On  the  second  objection  the  question  is  vhedia 
the  summons  was  properly  served.  Section  IIT 
provides  that  all  offences,  fines,  &c.,  under  tke 
Act  directed  to  be  prosecuted  or  recovered  in  § 
summary  manner,  or  the  prosecution  or  reeovsj 
of  which  is  not  otherwise  provided  for,  may  be  pra- 
scouted  or  recovered  in  manner  directed  by*  the  ^ib- 
mary  Jurisdiction  Acts.  And  with  reference  to  tkf 
Summary  Jurisdiction  Act,  1879,  it  seems  dear  tiist 
the  mode  of  service  required  under  it  hss  not 
been  followed  in  this  case ;  for  instead  of  the  smnmai 
itself  being  served  by  being  delivered  to  the  defcndait 
personally,  or  by  being  left  at  his  last  known  plsot 
of  abode,  advantage  has  been  taken  of  this  Act,  vndr 
which,  by  section  128,  sub-section  1,  either  the  sob- 
mons  itself  or  a  copy  of  it  when  addressed  to  te 
owner  or  occupier  may  be  delivered  to  some  penas 
found  on  the  premises.  The  main  point,  therefore,  ii^ 
Do  the  provisions  of  section  128  apply  hero  at  all  ?  te, 
if  not,  the  summons  is  informal,  because  it  is  not  is 
accordance  with  the  requiroments  of  the  Soamtif 
Jurisdiction  Act. 

To  decide  that  question  reference  must  be  made  It 
some  of  the  earlier  sections.  Under  section  4,  ^  i 
person  does  not  comply  within  the  time  specific  i 
with  any  requisition  in  a  notice  to  abate  a  nmnanin 
he  is  liable  to  a  fine,  and  by  section  5  it  is  also  pAK 
vided  that  when  a  x)erson  has  made  default  in  &mr' 
plying  with  any  such  requisition,  the  svpMr 
authority  shall  make  a  complaint,  upon  whkh  t- 
nuisance  order  may  be  made,  and,  if  nocaujb 
executed  by  the  sanitary  authority. 

Now,  looking  at  that  section  alone,  it  might  be  oe** 
tended  that  the  summons  upon  which  the  ooBapUrt 
must  necessarily  be  based  must  be  served  in  wxaA'^ 
ance  with  the  provisions  of  Jervis*  Act.  Bntbyifr' 
tion  8  of  the  Act  of  1891  that  does  not  appear  toll' 
the  true  intention  of  this  Act,  for  that  aedioa  p»" 
vides  that  in  certain  cases  whero  tiie  owner  of  Ar! 
premises  is  not  known  and  cannot  be  foosd  fti^ 
nuisance  order  may  be  addressed  to  and  execoied  If 
the  sanitary  authority.  If,  therefore,  as  I  think,  S*  J 
complaint  of  the  sanitary  authority  must  be  eohad 
by  a  summons,  it  may  be  so,  though  the  owner  ii » 
known  and  cannot  be  found,  and  the  nuisance  drir 
may  then  be  addressed  to  the  complainant  indaid 
to  the  unknown  owner.  And  I  also  think  tbiiM^I 
notice  may  be  in  the  form  in  whioh.  the  saaasMil' 
issued. 

Now  does  the  summons  come  within  the  proni* 
of  sections  127  and  128  of  the  Act  ?  Section  157  pi^ 
vides  for  the  authentication  of  notioee,  orden.  d' 
other  such  documents,  and  section  128  prondei  ft 
the  mode  of  service  of  "any  notice,  order,  or  f^' 
document  required  or  authorized  to  he  tBrm 
under  this  Act  in  the  mode  which  has  been  foQov* 
in  this  case.  Mr.  Sutton  suggests  that  the  «ctirt 
does  not,  however,  cover  a  suoimons,  which  is  afli  * 
notice  or  order,  and  which  he  says  is  not  an  "n^ 
document.*'  And  he  points  out  as  strengtheco^^ 
argument  that  in  the  Nuisance  Bemoval  Act  d  I^ 
in  section  31,  a  "  summons  "  is  included,  tkwgjt^J* 
absent  hero,  and  Mr.  Sutton  says  it  is  so  adiiff^ 
for  the  reason  that  under  the  old  statute  jsm  W  ^ 
got  an  order  to  abate  a  nuisance,  then  you  ^  * 
removal  order,  and  if  it  was  disobeyed  yov  iM^  * 
summons  against  the  owner.  Wh^^eas  under  ffcM 
4  the  magistrate  has  power  to  fine  for  dd^  ■ 
compliance  with  the  notice  to  abate,  and  tbe  pn- 
ceduro  is  theref oro  different.    But  that  does  bo(  9^«3 
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to  me  to  be  any  reason  for  not  oonBtroing  section  128 
mth  sufficient  liberality;  if  it  does  not  indude  a 
summons  as  well,  sub-section  3  will  not  assist, 
although  it  was  so  relied  on  by  Mr.  Sutton,  for  by 
that  section  the  only  document  which  may  be  given 
or  served  upon  an  owner  or  occupier  is  a  notice.  The 
answer  to  that  contention  beinff  found  in  sub-section 
4  of  section  120,  which  provides  that  in  **  any  pro- 
ceeding," which  includes  a  summons,  it  shall  be 
sufficient  to  designate  the  defendant  as  the  owner  and 
occupier  without  naming  him.  I  think,  therefore, 
that,  on  the  true  construction  of  sub-section  1  of 
section  128,  a  summons  may  be  served  in  the  manner 
prescribed. 

At  first  sight  the  somewhat  strange  result  might  be 
supposed  to  follow — namely,  that  a  penalty  could  be 
inflicted  under  section  4  on  a  person  unknown.  But 
I  do  not  think  that  that  is  the  real  result,  for  if  the 
owner  cannot  be  found  the  jurisdiction  of  the  magis- 
trate under  section  5  arises,  but  he  cannot  be  fined 
until  he  is  found.  And  when  he  is  found  the  sanitary 
authority  cannot  go  before  the  magistrate  and  say, 
*'The  owner  is  found,  now  therefore  fine  him";  it 
must  then  be  first  determined  whether  he  is  in  default, 
and,  accordingly,  another  summons  must  be  issued.  I 
do  not  think  that  the  course  which  has  been  followed 
here  can  give  rise  to  any  real  inconvenience,  and  the 
conclusion  to  which  I  have  arrived  is  that  the  sum- 
mons was  not  defective  and  was  properly  and  regu- 
larly served  in  the  manner  prescribed  by  the  section, 
and  that  the  rule  must  be  made  absolute. 

CoLUNS,  J. — The  whole  question  in  this  case  is 
whether  the  summons  was  issued  and  served  in  such 
a  form  and  manner  as  to  found  jurisdiction ;  the 
magistrate  was  of  opinion  that  it  was  not,  and  accord- 
ingly declined  jurisdiction.  That  question  turns  on 
the  construction  of  sub-section  1  of  section  128  of  the 
Public  Health  (London)  Act,  1891 ;  and  if  the  true 
meaning  of  the  section  is  that  in  the  words  *^any 
notice,  order,  or  other  document "  a  summons  is  in- 
cluded, then  the  whole  objection  to  the  rule  falls  to 
the  ground.  The  summons  was  issued  in  the  form 
prescribed  by  the  statute,  and  served  as  provided  by 
section  128.  But  Mr.  Sutton  contends  that  the  above 
words  "notice,  order,  and  other  document"  do  not 
embrace  a  summons,  and  that  there  is  therefore  no 
provision  for  service  except  under  the  Summary  Juris- 
diction Act.  Now  this  summons  was  not  in  the  form, 
nor  was  it  served  in  accordance  with  the  provisions 
of  the  Summary  Jurisdiction  Acts.  And  by  section 
117  of  this  Act  it  is  provided  that  all  offences,  fines, 
&C.,  which  are  not  otherwise  provided  for  m  the  Act 
are  to  be  prosecuted  in  manner  provided  by  those  Acts. 
But  if  the  words  in  sub-section  1  of  section  128  do  in- 
clude a  summons  then  it  is  clear,  reading  the  proviiiions 
of  the  Act  together,  that  these  words  form  a  jurisdic- 
tion outside  the  Summary  Jurisdiction  Acts.  In  .my 
opinion  it  is  quite  clear  that  a  summons  is  included  in 
the  sab- section.  The  form  of  summons  given  in  the 
Act  is  precisely  the  same  as  the  one  in  question  here, 
and  if  it  is  not  applicable  to  the  circumstances  of  this 
case,  what  can  have  been  the  object  of  putting  it  in  ? 
Mr.  Sutton  meets  the  difficulty  by  suggesting  that  it 
was  inserted  by  mistake,  but  if  that  is  not  so  it  is  clearly 
there  to  enable  the  provisions  of  the  Act  to  be  carried 
out  should  certain  circumstances  arise.  Mr.  Muir  in 
his  argument  pointed  out  that  in  section  8  there  is  a 
provision  that  when  a  complaint  arises  against  a 
person  who  is  incapable  of  being  designated  and 
cannot  be  found,  the  nuisance  order  may  be  addressed 
to  the  sanitary  authority  themselves.  And  he  points 
out,  moreover,  that  in  uiat  section  therefore  there  is 
a  case  which  can  only  be  dealt  with  by  summons,  and 
in  which  the  summons  can  be  addressed  to  a  person 


who  is  incapable  of   being  designated  and  ferved 
personally. 

That  disposes  of  the  argument  that  the  form  got 
into  the  Act  by  mistake,  and  accounts  for  ifM  presence, 
and  unless  we  read  sub-section  1  of  section  128  as 
embracing  a  summons,  there  would  be  no  machinery 
provided  by  the  Act  in  the  above  circumstances  for 
carrying  out  the  provisions  of  section  8.  In  my 
opinion,  therdEore,  it  is  clear  that  this  summons  is 
regular  in  form  under  the  section,  and  is  capable  of 
being  served  in  the  manner  provided  by  section  128. 
I  do  not  think  that  the  consequences  upon  which 
Mr.  Sutton  founded  a  strong  argument  would  follow 
from  this  conclusion.  His  argument  was  that  it 
might  lead  to  this  extraordinary  result,  that  under 
section  4  a  person  might  be  fined  who  was  not 
designated,  and  to  obviate  that  injustice  it  was 
intended  that  the  defendant  should  be  designated  as 

Srovided  by  the  Summary  Jurisdiction  Acts.  But  I 
o  not  think  that  argument  is  sustainable,  because 
section  4,  sub-section  4,  upon  which  he  relies,  pro- 
vides that  a  person  shall  be  liable  to  a  fine  upon 
default  in  complying  with  a  notice  which  has  been 
served  upon  him.  How  can  that  make  such  a  fine 
payable  by  an  unknown  person  who  is  incapable  of 
being  designated?  The  summons,  therefore,  could 
be  served,  but  could  not  result  in  a  fine  or  conviction 
against  an  unknown  person,  and  the  consequence 
suggested  by  Mr.  Sutton  could  not  follow ;  his 
contention  does  not,  therefore,  negative  the  position 
that  a  summons  can  be  issued  and  served  on  a  person 
not  designated. 

As  to  the  other  provisions  of  the  Act,  section  d  pro- 
vides as  to  what  hanpens  on  non-compliance  with  a 
nuisance  order,  ana,  reading  sections  5  and  8  to- 
together,  it  follows  that  the  several  orders  under 
sub-section  2  of  section  5  can,  by  reason  of  section 
8,  be  made  on  a  person  not  before  the  court  and 
whose  identity  is  not  ascertained.  I  therefore  think 
that  the  magistrate  had  jurisdiction  here,  and  that  the 
rule  ought  to  be  made  absolute. 

Rule  absolute. 

Solicitors  for  the  applicant,  C,  V,  Young  d:  Son. 

Solicitor  for  the  magistrate,  The  SoUcUor  to  the 
Treasury, 


Feb.  23,  26. 


Q.  B.  Div.  I 

(Mathew  and  Gave,  JJ.) ) 

BoDSN  V.  BosooE.  (a.) 

Dietreaa — Animal  damage  feasant — Injury  to  chattel  of 
the  owner  of  the  land. 

An  animal  trespassing  upon  land  may  he  distrained 
damage  feasant  in  respect  of  injury  done  by  it  to  another 
animalt  the  property  of  the  owner  of  the  land,  cu  well  as 
for  injury  to  the  freehold. 

The  owner  of  the  land  cannot,  while  retaining  posses- 
sion  of  the  distrained  animal,  maintain  an  action  against 
its  owner  in  reepect  of  the  injury  for  which  he  has  diS' 
trained. 

Appeal  from  the  Cheshire  County  Court. 

The  action  was  brought  to  recover  damages  for 
injuries  done  by  the  defendant's  pony  to  the  plain- 
tiff's filly  and  to  the  grass  growing  on  the  plaintiff's 
land.  The  facts  were  as  follows :— The  aefendant 
was  the  occupier  of  a  field  which  adjoined  the 
plamtdff*s  land,  and  by  reason  of  a  defect  in  the 

(a.)  Beported  by  T.  B.  Colquhoun  Dill,  £aq.» 
Barrister-at-Law. 
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defendant's  fenoe  his  pony  strayed  on  to  the  plaintiff's 
land,  and  there  kicked  the  plaintiff's  filly.  The 
plaintiff  distrained  the  pony  damage  feasant,  and 
while  retaining  possession  of  it  brou^t  this  action  in 
the  county  court. 

The  county  court  judge  held  that  the  plaintiff 
could  not,  while  retaining  possession  of  the  pony, 
maintain  his  action  so  far  as  he  claimed  damages  for 
the  injury  to  the  grass,  but  as  regards  the  injury  to 
the  nlly  he  held  that  he  was  not  debarred  firom 
bringing  his  action,  and  he  awarded  £10  damages 
to  the  plaintiff  upon  that  part  of  his  claim. 

The  defendant  appealed 

Macmorrcm,  for  the  defendant. — If  the  plaintiff 
could  lawfully  distrain  the  pony  in  respect  of  the 
iniury  done  to  his  filly  it  is  dear  that  he  could  not 
while  retaining  possession  of  the  distrained  pony, 
bring  an  action  to  recover  damages  in  respect  of  that 
iniury :  Vaapor  v,  Edwards^  12  Mod.  658 ;  Lehain  v. 
Philpott,  23  W.  E.  876,  L.  E.  10  Ex.  242.  The 
county  court  judge  took  the  view  that  an  animal 
could  only  be  distrained  damage  feasant  in  respect 
of  injury  done  to  the  freehold,  and  not  in  respect  of 
An  injury  done  to  a  chattel;  but  there  is  no 
authority  for  that  distinction.  An  animal  may  be 
distrained  damage  feasant  in  respect  of  any  injury 
done  to  the  owner  of  the  land  or  to  his  chattels  by  an 
animal  while  trespassing  on  his  land. 

CoUingwood  Hope,  for  the  plaintiff.—An  animal 
can  only  be  distrained  damage  feasant  for  damage 
done  to  the  freehold,  including  Krowing  crops : 
Gilbert  on  Distress,  pp.  21,  24;  BuUen  on  Distress, 
p.  227.  In  Addison  on  Torts  (7th  ed.,  p.  399)  it  is 
stated  that  an  occupier  of  land  has  a  right  to  seize 
**  animals  and  chattels  trespassing  upon  and  doing 
damage  to  his  land."  This  and  the  other  text-books 
are  silent  as  to  the  existence  of  such  a  right  as  regards 
damaffe  to  chattels  on  the  land.  [Cave,  J.,  referred 
to  Bolle  Abr.  s.  v.  Distres  (A) :  **  Un  leverer  poet 
estre  prise  dammage  feasant  currant  apres  les  conyes 
en  un  garren.  Issint  home  poet  prendre  un  ferret  que 
un  auter  ad  port  en  son  garren  et  ad  prist  conyes  ove 
ceo."]  That  passage  does  not  state  that  the  grey- 
hound or  the  ferret  can  be  seized  in  respect  of  the 
damaee  to  the  rabbits ;  it  need  mean  no  more  than 
that  thev  may  be  seized  because  of  their  trespass  on 
the  land,  which  of  itself  is  a  damage  to  the  land. 
Moreover,  rabbits  in  a  warren  may  he  considered  as 
the  produce  of  the  soil,  and  so,  like  crops,  part  of  the 
freehold. 

Macmorran,  in  reply,  cited  Bacon's  Abridgment, 
Distress  (P). — "If  men  are  rowing  upon  my  water  and 
endeavouring  with  their  nets  to  catdi  fish  in  my  several 
piscary,  I  may  take  their  oars  and  nets  and  detain 
them  as  damage  feasant  to  stop  their  further  fishing." 

Mathew,  J. — I  am  of  opinion  that  this  appeal 
must  be  allowed,  and  that  as  matters  stood  at  the 
time  when  the  learned  judge  pronounced  his  decision, 
the  action  could  not  be  maintained.  We  have  been 
desirous  of  finding  recent  authority  upon  the  subject, 
but  the  investigations  of  counsel  have  failed  to  carry 
us  further  down  than  to  the  time  at  which  EoUe  pro- 
duced his  famous  Abridgment,  l^at  work  appears 
to  afford  abundant  authority  for  the  proposition  for 
which  Mr.  Macmorran  has  contended.  [His  lordship 
read  the  passage  referred  to  by  Cave,  J.,  during  the 
argument,  and  continued: — ]  The  meaninfl^  is  ob- 
vious, and  that  is  that  an  animal  trespassmg  and 
doing  damage  to  other  animals  on  the  close  of  the 
owner  of  those  animals  may  be  arrested  damage 
feasant  and  taken  possession  of  and  held  by  the 
owner. 
in^Now  in  this  case  the  pony  had  escaped  from  the 


defect  of  the  defendant's  fenoe  on  to  the  plaintiff 
land,  and  had  there  kicked  a  filly  of  the  pbintif 
and  injured  it,  and  was  taken  possession  of  thsve  an 
then  b^  the  plaintiffs.  Subsequently,  the  ammal  itii 
remaining  in  the  possession  of  the  plaintiff^  tiie  » 
tion  was  brought  for  the  damage  done  to  the  filly. 

I  think  it  is  dear  that  while  the  distrainor  htdditk 
animal  distrained  as  a  pledge  he  is  not  entitlfldti 
bring  an  action.  On  these  grounds  I  think  ik 
appeal  must  be  allowed,  and  judgment  enterad  for  ii 
defendant. 

Cave,  J. — I  am  of  the  same  opinion.  It  has  pm 
us  a  considerable  amount  of  trouble  to  tiaoe  tine  ki 
to  its  source  and  to  see  exactly  how  much  it  dn 
cover.  But  when  we  go  back  to  EoUe  it  seems  to  k 
distinctly  laid  down  that  a  man  may  distrain  daaif 
feasant  anything  animate  or  inanimate  which  k m 
his  land,  and  is  aoing  damage  there.  Not  only  mg 
he  distrain  a  greyhound  running  after  cooies  iai 
warren,  but  a  ferret  which  has  been  taken  into  li 
warren  and  has  taken  conies  there ;  so  also  he  wt^ 
take  a  net  brought  on  to  his  land  for  a  similar  pir 
pose.  The  seizure  of  any  of  these  things  is  tabjed^ 
the  general  rule  that  you  may  not  take  aojUa^ 
either  animate  or  inanimate,  out  of  the  actual  mum 
possession  of  the  man  who  is  using  it :  you 
for  instance,  distrain  a  horse  upon  which  he  is  i 
and  trampling  down  your  com,  and  yon 
take  a  net  out  of  his  hands  which  he  hu  \ 
brought  on  to  your  land  for  the  purpose  <d  i 
your  rabbits.  But  apart  from  that  difficulty  1 ' 
no  reason  at  all  why  any  chattel  may  not  be  t 

Provided  it  is  on  the  land  of  the  distrainor  laii 
oing  damage  of  any  kind  there.     That  bein£  ^ 
follows  that  the  plaintiff,  having  elected  to  tab  1 
remedy  in  his  own  hands  by  (Sstraining,  u  W  \ 
entitled  to  do,  cannot,  so  long  as  the  distress  i 
with  him,  bring  an  action  to  recover  the 
Judgment,  therefore,  must  be  for  the  defgndsnt 

Appeal  cUlatved, 

Solicitors  for  the  defendant,  ffctmlin, 
Hamlin,  for  J»  P.  Cartwright  ik  Sons,  Chester. 

Solicitors  for  the  plaintiff,  Austin  ^  ItutU, 
W.  B.  Mason,  Chester. 


Ml 


a  B.  Div.  J 

(Mathew  and  Collins,  JJ.) ) 
Yestby  of  St.  Giles,  Cakberwsll  r.  LoiM 

Cemetery  Co.  (o.) 
Metropolis  Management  Acts,  1855  (18  <ft  19  rii 
120),  ss.  105,  250;  and  1862  (25  <i^  26  Ftet  c  H 
«.  77 — Paving  expenses — Lafid  ohHttimg  wuPtt^ 
— Owner — Land  extra  oommerotnm'te^ 
property  of  a  commercial  company  and  4e9dd% 
of  Parliament  to  the  purposes  of  hu/riaJL 

Land  vested  in  a  cemetery  company  abnttei  "*' 
street  in  a  parish  in  the  metropolis.  By  tkt  tow  V 
Act  which  incorporated  the  company  the  kad  **< 
ever  set  apart  for  the  purposes  of  Chridiss  hfA^ 
the  cmnpany  had  the  right  to  sell  to  in^vidti^  ^ 
price  as  the  company  might  require^  the  ccrfaiwe  r^p 
ourial  in  the  cemdery,  either  in  perpdmtg  tr  ff 
limited  period. 

Held,  thai  the  land  was  not  extra 
thai  the  company  were  owners  of  it  wiihin  ^ 
of  the  Metropolis  Management  Acts,  1855  onrfl^ 

(a.)  Beported  by  T.  B,  QouxuBOUS  Dm* 
Bairister-at-Law. 


oomBcreiiAfl 
i55fflirfl^ 
oar  Dm*** 


VaLXLn. 


mayi^MM.]      THE  WEEKLY  REPORTER* 


447 


High  Covia.  Vestby  of  St.  Gilbs,  Cambkbwbll  v.  London  Cbmktket  Co.  Hiot  Cottbt. 


were  liable  to  contrihtUe  their  apportioned  ehare  to  the 
expenses  of  paving  the  new  street 

Wright  V.  Ingle,  34  W.  R.  220,  16  Q,  B.  D.  379, 
eonsidered. 

Case  stated  by  a  metropolitan  x)olioe  magigtrate. 
A  complaint  was  preferred  before  the  magistrate  by 
the  vestry  that  the  respondent  company  had  refused  to 
pay  to  the  vestry,  as  the  company's  idiare  of  the  ex- 
penses of  paving  a  new  street  in  the  parish  of  St.  Giles, 
Cambonvell,  a  sum  which  had  been  duly  apportioned 
as  their  share  in  respect  of  land  of  the  company 
forming  part  of  the  Kunhead  Cemetery  and  abutting 
upon  the  new  street. 

Section  250  of  the  Metropolis  Management  Act, 
1885,  defines  owner  to  mean  "  the  person  for  the  time 
being  receiving  the  rack-rent  of  the  lands  or  premises 
in  connection  with  which  the  said  word  is  used 
.  .  .  or  who  would  so  receive  tbe  same  if  such 
lands  or  premises  were  let  at  a  rack-rent." 

By  section  105  of  the  same  Act  and  section  77  of 
the  Metropolis  Management  Act,  1862,  the  owners  of 
houses  forming  a  new  street,  and  the  owners  of 
the  land  bounding  or  abutting  on  such  new  street, 
are  made  liable  to  contribute  to  the  expenses  or 
estimated  expenses  of  paving  the  same. 

The  Act  6  &  7  WOl.  4,  c.  cxxxvi.  incorporated  the 
company  for  the  purposes  of  establi&hing  and  maintain- 
ing certain  cemeteries  (including  acemetery  in  theparish 
of  Camberwell)  and  works  with  power  to  purchase, 
hold,  and  sell  lands  and  hereditaments  for  the  use  of 
their  imdertaking.  The  more  material  sections  of  the 
Act  for  the  purposes  of  this  report  are  section  4,  which 
enacts  that  part  of  the  company's  cemeteries  shall  be 
set  apart  for  the  interment  of  the  dead  according  to 
the  ntes  and  usages  of  the  Established  Church,  and 
may  be  consecrated  for  that  purpose,  **  and  when  so 
consecrated  the  same  shall  for  ever  thereafter  be  set 
apart  and  be  used  and  applied  exclusively  for  the 
purpose  of  Christian  burial " ;  section  5,  which  enacts 
that  other  part  of  the  cemeteries  shall  be  set  apart  for 
the  purpose  of  Christian  burial  therein  of  pernons  not 
members  of  the  Established  Church,  and  such  portion 
''shall  be  for  ever  set  apart  and  appropriated  and 
exclusively  used  for  the  interment  of  the  dead." 
Section  10  empowers  the  company  "  to  sell  and  dis- 
pose of  to  any  person  or  persons  who  may  be  willing 
or  desire  to  purchase  or  acquire  the  same,  and  at  or 
for  such  price  or  prices  or  sum  or  sums  of  money,  and 
under  such  regulations  and  restrictions  and  subject  to 
such  conditions  as  the  said  company  shaJl  think  pro- 
per to  require  the  exdusive  right  of  burial  or  inter- 
ment, either  in  perpetuity  or  for  a  limited  period,  as 
may  be  agreed  upon  in  all  and  eveiy  or  any  of  the 
vaults  ...  graves,  and  places  of  burial "  within 
the  said  cemeteries,  and  also  the  right  of  making 
vaults  and  erecting  monuments. 

Section  43  empowered  the  company  to  seU  lands 
which  were  not  wanted  for  the  purposes  of  the  Act, 
and  section  44  prohibited  the  company  from  selling 
or  disposing  of  any  land  which  had  been  consecrated 
or  set  apart  or  used  for  the  burial  of  the  dead. 

The  magistrate  held  that  the  company  were  not 
liable  to  pay  any  share  of  the  paving  expenses  in 
respect  of  their  land,  upon  the  ground  that  by  reason 
of  the  fact  of  consecration  and  the  restrictions  placed 
upon  their  user  of  the  land  by  the  Act  last  referred 
to  the  land  was  placed  extra  commerdum,  and  the 
company  were  not  the  owners  of  it  within  tiie  mean- 
ingof  the  Metropolis  Management  Acts. 
The  vestry  ap^nded. 


Byron  {Channdly  Q.C,  with  him),  for  the  appellants. 
-y-The  magistrate  was  wrong.  The  company  are 
liable  to  contribute  their  share  of  these  expenses: 
they  are  a  commercial  company,  and  receive  consider- 


able profits  out  of  their  user  of  this  land :  the  land  is 
not  extra  commerdttm,  and  the  company  are  owners 
of  it  within  the  meaning  of  the  definition  in  the 
Metropolis  Management  Act  Wright  v.  Ingle,  which 
was  relied  on  by  the  magistrate,  does  not  govern  this 


The  CoUBT  called  upon 

Poland,  Q,C,,  and  Broxholm,  for  the  respondents. — 
The  re8X)ondents  are  not  owners  of  this  land  within 
the  meaning  of  the  Acts.  The  land  is  irrevocably  set 
apart  by  Act  of  Parliament  for  the  purposes  of 
Christiaoi  burial.  It  can  never  be  let  at  a  rack-rent, 
and  its  owners  are  outside  the  definition  in  section 
250:  Wright  v.  Ingle,  per  Lord  Esher,  M.E.,  16 
Q.  B.  D.,  at  p.  391.  This  land  is  in  the  same  position 
as  a  consecrated  church  or  churchyard,  the  owners  of 
which  are  exempt  from  beiuring  these  charges.  The 
sums  received  by  the  company  for  the  right  to  deposit 
bodies  in  their  cemetery,  are  not  in  tiie  nature  of  rent 
at  all;  that  right  is  an  easement.  [Collins,  J. — 
Could  not  this  company  let  this  cemetery,  or  part  of 
it,  to  another  company,  for  the  purposes  of  burial  at 
the  highest  rent  obtainable  P]  Their  powers  of  selling 
and  letting  are  defined  by  their  Act,  and  they  cannot 
go  beyond  those  powers:   see  section  44  of   their 

They  also  referred  to  Plumstead  Board  of  Works  v, 
British  Land  Co.,  23  W.  E.  634,  L.  B,  10  Q.  B.  203, 
and  Angell  v.  Faddington,  16  W.  B.  1167,  L.  E.  3 
Q.  B.  714. 

Channell,  Q,0,,  in  reply. — ^The  same  principle 
applies  here  as  in  rating  cases:  it  is  necessary  to 
assume  a  hypothetical  tenant  and  a  hypothetical  rent : 
Beg.  V.  8t  Mary  AlhoU's,  12  A.  &  E.  824;  Beg.  v. 
Ahney  Park  Cemetery  Co.,  21  W.  E.  847,  L.  E.  8 
Q.  B.  515.  Even  if  the  Master  of  the  Bolls  in  Wright 
V.  Ingle  intended  to  exclude  the  application  of  that 
princi^e  in  the  case  of  a  church,  he  did  not  intend 
to  make  any  exemption  in  favour  of  land  whidi  is 
used  in  a  commercial  undertaking,  as  this  cemetery  is 
used.  Moreover,  the  payments  for  the  right  of 
burial  need  not  be  lump  sums:  they  may  take  the 
forip  of  annual  sums,  which  would  be  practically 
equivalent  to  a  rack-rent.  And  this  company  might 
farm  out  their  rights  to  another  company  at  an 
actual  rack-rent. 

Mathew,  J. — I  think  that  our  judgment  in  this 
case  must  be  for  the  appellants.  In  my  opinion  this 
company  was  properly  chargeable  with  their-  appor- 
tioned share  of  the  cost  of  making  up  the  road  on 
which  this  cemetery  abuts.  The  case  of  Wright  v. 
IngU  was  dted  in  support  of  the  company's  conten- 
tion, and  but  for  that  case  I  should  have  had  no  diffi- 
culty in  deciding  the  present  case.  The  argument 
here  was  that  this  land  was  devoted  to  the  special 
purpose  of  Christian  burial,  and  that  therefore  tiie 
company  were  outside  the  provisions  of  section  260  of 
the  18  &  19  Yict.  c.  120,  and  in  support  of  that  argu- 
ment certain  dicta  of  the  Master  of  the  Bolls  in 
Wright  V.  Ingle  were  cited.  Now  the  sole  question 
which  arose  for  decision  in  that  case  was  whether  a 
building  held  by  trustees  upon  trust  to  permit  it  to 
be  used  for  the  purpose  of  religious  worship,  and 
solely  for  that  purpose,  was  a  house  within  the  mean- 
ing of  section  105  of  the  same  Act,  and  whether  its 
owners  were  therefore  chargeable  with  tliese  expenses. 
It  was  there  contended  that  the  owners  were  exempt 
on  the  ground  that  the  building  was  used  for  spiritual 
purposes  only,  but  the  Lords  Justices  came  to  the 
conclusion  that  it  was  a  house  and  that  the  owners 
were  properly  chargeable.  They  expressly  distinguish 
the  case  of  a  church  of  the  Established  Church  of 
England,  and  point  out  that,  by  the  act  of  oonseGra"- 
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tion,  the  status  of  a  building  is  altered ;  it  can  never 
be  used  as  a  habitation  for  man  and  cannot  be  con- 
sidered as  a  house  within  the  meaning  of  these  Acts. 
And  the  Master  of  the  Rolls  adds  that  '*  if  a  statute 
puts  a  building  of  any  kind  in  the  same  position  in 
this  respect  as  a  church  the  same  consequence  must 
follow."  But  that  decision  does  not  lay  down  the 
proposition  that  any  land  which  is  devoted  to  a 
oial    purpose   is   exempt    from    bearing    these 


In  the  present  case  we  have  land,  partly  conse- 
crated and  partly  unconsecrated,  which  is  devoted  to 
the  purposes  of  Christian  burial,  and  cannot  without  an 
Act  of  Parliament  be  devoted  to  any  other  purpose. 
Does  it  come  within  the  definition  or  not  ?  To  my 
mind  it  is  perfectly  dear  that  it  is  land  occupied  by 
this  company  for  the  purposes  of  their  undertakiug. 
The  '* owner"  within  the  meaning  of  section  250  is 
**  the  person  for  the  time  being  receiving  the  rack- 
rent  of  the  lands  or  premises  ...  or  who  would 
so  receive  the  same  if  such  lands  or  premises  were  let 
at  a  rack-rent."  Now  this  company,  as  it  seems  to 
me,  is  in  a  position  to  let  the  whole  or  a  portion  of 
the  land  at  a  rack-rent — either  capitalized  into  a  pre- 
sent payment  or  payable  annually.  This  company 
are  carrying  on  a  commercial  undertakiug  ana  are 
owners  within  this  section. 

The  dida  in  the  case  of  Wright  v.  Ingle  seem  to 
ine  to  go  beyond  what  was  necessary  for  tiie  decision 
of  tiiat  case.  If  that  case  were  a  decision  governing 
this  case  we  should,  of  course,  bow  to  it ;  but  I  think 
that  the  two  oases  are  quite  distinct. 

CoLUNS,  J. — I   am    of    the  same    opinion.    The 

Suestion  is  whether  this  company  are  liable  to  pay 
iieir  share  of  a  paving  rate  as  being  owners  of  land 
abutting  upon  a  new  street  within  the  meaning  of 
section  250  of  Metropolis  Management  Act,  1855. 
It  is  contended  on  behalf  of  the  company  that  they 
are  not  the  owners  of  this  land  withm  the  meaning 
of  that  section,  on  the  ground  that  they  are  not  in 
receipt  of  the  rack-rent  and  could  not,  if  the  land 
were  let,  be  in  receipt  of  the  rack-rent.  Wright  v. 
Ingle  was  relied  upon  in  support  of  the  company's 
contention.  Now  the  decision  in  that  case  was  that 
the  chapel  which  was  there  in  question  was  a  house 
within  uie  meaning  of  section  105  of  the  Act.  But 
certain  remarks  made  by  the  Master  of  the  Bolls  in 
that  case  are  relied  on  as  covering  the  present  case. 
Here  tJie  company  have  the  fee  simple  of  the  land, 
fettered  only  by  the  sections  of  their  special  Act 
which  provide  that  the  land  is  to  be  for  ever  set  apart 
for  the  purposes  of  Christian  buriaL  By  section  44 
the  company  are  prohibited  from  selling  or  disposing 
of  anv  land  consecrated  or  set  apart  or  used  lor  the 
burial  of  the  dead,  but  by  section  10  they  may  sell 
and  dispose  of  the  right  of  burial  in  the  vaults  made 
by  them,  either  in  perpetuity  or  for  a  limited  period, 
and  may  also  grant  the  right  of  making  vaults  with 
the  exclusive  rieht  of  burial  therein  either  in  per- 
petuity or  for  a  Umited  period.  Now  it  is  true  that 
they  are  to  sell  those  rights  for  such  price  or  sum  of 
money  as  shall  be  agreed  upon.  It  may  be  that  the 
price  or  sum  so  received  by  them  would  be  equivalent 
to  a  rack-rent,  but  it  certainly  would  not  strictly 
speaking  be  a  rack-rent.  Some  of  the  observations  of 
tne  Master  of  the  Bolls  in  Wriaht  v.  Ingle  seem  to 
exclude  the  notion  that  it  could  be  considered  as  a 
rack-rent,  for  he  says  that  the  words  in  the  definition 
of  owner  iu  section  250  are  not  **  if  such  lands  were 
capable  of  being  let  at  a  rack-rent "  but  **  if  such  lands 
were  let  at  a  rack-rent,"  but  when  we  look  critically  at 
the  point  he  was  dealing  with,  I  think  it  is  clear  that 
he  did  not  intend  to  go  so  far  as  the  contention 
of  the  company  requires.    He  was  dealing  with  the 


same  question  as  Lord  Watson  was  deafing  witb  in 
Oreat  Eastern  BaUway  Co.  v.  Hackney  Beard  of  ITorfa, 
31  W.  B.  769,  8  App.  Cas.  687.  Lord  Watson  nil 
in  that  case  (p.  693}:  **The  authorities  oited  in  th 
course  of  the  arg^ument  appear  to  me  to  establith  Urn 
proposition,  that  the  person  vested  with  the  property 
of  heritable  subjects  which  have  been  placed  edn 
commerciunit  or  are  subject  in  perpetuity  to  tb 
burden  of  a  public  right,  which  deprives  him  of  Hai 
beneficial  use,  is  not  an  owner  of  land  witlun  lk 
meaning  of  the  77  th  section  of  the  Act  ol  1862.** 
That  is  the  principle  which  Lord  Watson  denved 
from  the  authorities,  and  he  treats  Angdl  ?.  iW- 
dirufton  as  based  upon  that  principle.  That  cm  of 
the  Great  Eastern  Railway  Co,  v.  Hackney  Board  ff 
Works  seems  to  me  to  state  the  true  propositiofL  In 
order  to  be  exempt  the  land  must  be  extra  ommfr- 
cium.  Where  the  owners  of  the  land  are  leoeifiif 
profits  out  of  it  it  is  not  extra  commerdwnu 

It  would  be  a  very  narrow  and  technical  deGinon? 
we  were  to  hold  that  because  the  redUut  froia  tk 
land  is  not,  strictly  speaking,  a  rack-rent,  tbelindii 
placed  eoctra  commercium  and  the  owners  of  th«  Iffld 
are  outside  the  definition  in  section  250.  There  'nm 
authority  for  that  proposition,  and  I  do  not  Aak 
that  tiie  only  dicta  which  have  been  cited  to  Jisr-^k 
dicta  in  WrigJU  v.  Ingle — can  be  considered  u  goaf 
t^at  length. 

In  the  second  place,  I  think  that  the  ooa- 
pany  here  can  let  the  land  for  burial  pnipoees  ^  a 
rack-rent.  I  can  see  nothing  to  prevent  tlMsr  l^tag 
it  at  a  rack-rent  to  another  company  or  penoa,  ^ 
vided  that  the  use  of  the  land  as  a  bunal  grofffidit 
not  altered.  Therefore  on  these  two  ffroandi  I  tiffit 
that  the  oompanv  are  owners  of  this  Und  witkin  tai 
definition ;  the  land  is  intra  commtrcium,  ind  it  ■ 
capable  of  being  let  at  a  rack-rent  llie  ^ipeil  md 
therefore  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Marsden  S:  (k. 

Solicitors  for  the  respondents,  A.  E,  MarML 
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IN   BANKRUPTOT. 

Q.  B.  Div.  \ 

(Vaughan  Williams  5 
and  Kennedy,  JJ.) ) 

In  re  Stables. 
Ex  parte  Smith  &  Sows,  (a.) 
Bankruptcy — Practice— Affidavit  in  proof  of  ^/^^r^ 
evidence— Bankruptcy  Act,  1883  (46  A  47  Fi*  «■  *•* 
s.  105  (5). 

Upon  the  hearing  of  a  petition  oral  mAw*^' 
given  to  prove  that  the  debt  set  forth  inihefd»** 
still  owing  at  the  date  of  the  hearing. 

Appeal  from  the  decision  of  the  regiity  ^^ 
county  court  of  Dorset  holden  at  Poole,  daoa^^f 
the  appcdlants'  petition.  . 

The  appellants  presented  their  petition  "P*?" 
18th  of  December,  1893,  and  it  came  on  for  vn 
upon  the  1st  of  January,  1894,  when  the  «2!!!i  k 
the  debtor  objected  that  there  was  no  »™^ 
proof  of  debt  upon  the  file.  An  affidavit  «Jf^ 
upon  sworn,  but  further  objection  was  tata  t"^^ 
it  was  not  on  the  file  before  the  hearing  begiB.>* •" 
not  a  matter  of  record.  ^^^^^ 

(a.)  Beported  by  P.  M.  Fkanckb,  Bsq.,B«n^ 
I  at-Law. 
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I%e  regirtrar  adjourned  the  hearing  to  the  10th  of 
jADoary,  when  the  affidavit  sworn  on  the  Ist  of 
January  was  filed.  Objection  was  then  taken  that, 
the  affidavit  having  been  sworn  on  the  1st  of  January, 
was  no  proof  that  Uie  debt  was  still  owing  on  the  10th 
of  January.  The  solicitor  for  the  petitioning  creditor 
offered  to  call  him  to  prove  that  the  debt  was  still 
owing. 

l%e  registrar,  however,  insisted  that  such  proof 
must  be  by  affidavit,  and  offered  a  further  adjourn- 
ment for  the  purpose  of  getting  a  fresh  affidavit. 

The  petitioning  creditor  refused  to  take  a  further 
adjournment,  and  insisted  on  his  right  to  give  oral 
eridoice,  whereupon  the  registrar  dismissed  the 
petition. 

The  petitioning  creditor  appealed. 

Carringtati,  for  the  appellant. — The  court  may  take 
carel  evidence  in  proof  of  a  petitioning  creditor's  debt. 
There  is  no  rule  requiring  such  evidence  to  be  upon 
iffidavit:  Bankruptcy  Act,  1883,  s.  105  (5);  In  re 
Winby,  3  Morr.  108. 

CauUey,  for  the  registrar. — ^The  registrar  has  dis- 
cretion as  to  whether  he  will  take  the  evidence  orally 
[)r  upon  affidavit,  and  in  this  case  he  used  his  discre- 
tion aright,  after  taking  into  consideration  the  usual 
[>ractlce  of  the  registrars  in  London. 

Vafghan  Willdlhs,  J.— The  registrar  acted  un- 
tasonably  in  requiring  an  affidavit  in  proof  of  the 
sontinuanoe  of  debt  when  the  petitioning  creditor  was 
jresent  and  ready  to  prove  it  by  word  of  mouth. 
Joch  is  not  the  practice  of  the  registrars  in  London. 

Kenitedt,  J.,  concurred. 

Appeal  allcwed.     Ccue  remitted  to  the  registrar. 

Solicitor  for  the  appellant,  ElphinsUme  Stone, 

Solicitor  for  the  respondent,  J,  H,  Oibson, 


dtonxf  oC  Appeal. 
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April  20. 


Prom  Q.  B.  Div. 

Lord  Esher,  M.R.,  and  A.  L. 

Smith  and  Davey,  L.  JJ  ) 

CouLSON  V.  Desborough.  (a.) 

radice'^Witnesa  called  by  Judge — Croaa-examination — 
Bight  of. 

Upon  trial  of  an  action  the  judge  hae  an  undoubted 
jht  to  call  and  examine  a  witness^  and  it  i$  in  his 
tcreticn  whether  or  not  cross-examination  of  the  xoitness 
all  be  permitted. 

But  (per  curiam)  the  general  rule  is  thaty  when  evidence 
given  by  a  xoitness  so  coiled  which  is  material,  the 
rty  adversely  affected  is  allowed  to  cross-examine,  but 
to  such  of  the  witnesses  answers  only,  as  are  mcUerial, 

Application  for  a  new  trial  of  an  action  tried  before 
uce,  J.,  and  a  common  jury. 

The  plaintiff,  Miss  Elizabeth  Coulson,  who  was 
gaged  to  be  married  to  the  defendant's  son,  was 
Ten  into  custody  by  the  defendant  and  prose- 
ted  on  a  charge  of  larcenv,  of  which  charge  she  was 
quitted.  She  thereupon  broufi^ht  the  above  action 
-  malicious  prosecution  and  false  imprisonment. 
At  the  trial  the  Jury  expressed  a  wish  to  have  the 
idence  of  the  aefendant*8  son,  and  neither  side 
tting  him  mto  the  witness-box,  Bruce,  J.,  himself, 
the  close  of  the  case,  called  and  examined  him  as  a 

J. )  Reported  by  John  P.  Mellor,  Esq. ,  Barrister- 
at-Law. 


witness.  His  evidence  was,  however,  wholly  im- 
niaterial  to  the  issues  in  the  case,  which  did  not 
involve  the  question  of  the  guilt  or  innocence  of  the 
plaintiff. 

Counsel  representing  the  plaintiff  theif  proposed  to 
cross-examine  the  witness,  a  course  which  the  judge 
declined  to  permit. 

Upon  certain  finding  of  the  jury  the  judge  entered 
the  verdict  and  gave  judgment  for  the  defendant. 

The  plaintiff  applied  to  the  Court  of  Appeal  for  a 
new  tnal,  upon  the  ground,  amongst  others,  that  her 
case  had  been  prejudiced  by  reason  of  tiie  refusal  of 
the  learned  judge  to  allow  her  counsel  to  cross- 
examine. 

Warburton,  for  the  plaintiff. — ^First,  the  learned 
judge  was  wrong  in  calling  a  witness  who  had  not 
Deen  called  by  either  of  the  parties.  From  the 
silence  of  the  text-books  on  the  subject  it  is  to  be 
presumed  that  a  judge  has  no  right  to  take  such  a 
course  upon  trial.  [Lord  Esher,  M.B. — I  have 
known  it  done  frequently.]  But  if  the  judge  can  call 
one  witness  there  is  no  reason  why  he  should  not 
call  any  number,  and  in  that  way  it  might  happen 
that  the  whole  of  the  evidence  for  one  side  couM  be 
called  by  the  judge.  Secondly,  at  any  rate,  there  is 
no  precedent  for  a  judge  refusing  to  allow  a  witness 
so  called  to  be  cross-examined  by  counsel  for  the 
party  against  whom  his  evidence  made.  Here,  what- 
ever were  the  technical  issues  raised,  there  was  a 
reasonable  probability,  more  especially  as  the  jury  had 
asked  that  the  witness  mi^ht  be  called,  that  the 
plaintiff's  case  had  been  prejudiced  and  that  a  mis- 
carriage of  justice  had  resulted. 

Candy,  Q.C,  and  Calvert,  for  the  defendant. 

Lord  Esher,  M.R.  (after  referring  to  the  facts  and 
other  grounds  of  appeal). — Then  it  is  said  that  the 
learned  judge  was  wrong  in  calling  a  witness  not 
called  by  the  parties,  but  I  have  known  that  course 
to  have  been  taken  frequently.  And  when  a  witness 
is  called  in  that  way  by  the  judge  he  does  not  silow 
counsel  for  either  side  to  examine  the  witness  in 
chief,  and  in  such  a  case  neither  counsel  has  the  right 
to  cross-examine.  Whether  he  will  permit  it  or  not 
is  entirely  in  the  discretion  of  the  juajp^.  But  where 
something  material  is  said  by  the  witness  I  should 
say  that  the  invariable  rule  is  that  cross-examination 
is  allowed  bv  the  judge,  but  only  as  to  answers  which 
may  have  been  material,  and  not  a  fishing  cross- 
examination  on  the  case  generally. 

Now  here  the  evidence  of  the  witness  was  not  ma- 
terial, and  I  think  the  learned  judge  was  right  in  de* 
dining  to  allow  the  plaintiffs  counsel  to  cross- 
examine,  but  I  also  think  that  it  would  have  been 
better  not  to  call  him  at  alL  The  application  must 
therefore  be  dismissed. 

A.  L.  Smith,  L.J.,  in  the  course  of  his  judgment, 
said :  It  is  also  said  that  there  should  be  a  new  trial 
of  this  actitm  because  the  learned  judge  refused  to 
allow  the  plaintiff's  counsel  to  cross-examine  a  wit- 
ness whom  be  himself  had  called.  But  when  a  wit- 
ness is  called  in  that  way  it  is  dear  that  he  is  the 
witness  of  the  judge  and  not  of  the  parties,  the 
judge's  province  being  to  ducidate  the  truth.  And 
it  is  clear  that  under  such  circumstances  there  can  be 
no  cross-examination  as  of  right,  and,  inasmuch  as 
the  evidence  which  the  witness  gave  was  not  material 
to  the  issues  in  this  case,  I  tMnk  we  ought  not  to 
grant  a  new  trial. 

Dayey,  L.J. — I  am  of  the  same  opinion.  The 
chief  ground  for  the  application  for  a  new  trial  in 
this  case  is  that  the  learned  judge  called  a  witness, 
and  did  not  allow  the  plaintiff  to  cross-examine  him. 
Now,  as  has  been  pointed  out  by  the  Master  of  the 
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Bolls,  it  is  the  undoubted  right  of  the  judge  to  call  a 
witness,  and  it  is  also,  in  my  opinion,  beyond  doubt, 
that  there  is,  in  such  a  case,  no  right  to  the  parties  of 
cross-examination.  No  doubt  if  the  witness  did  give 
eyidenoe  materially  affecting  either  party,  that  party 
should  be  at  liberty  to  test  the  evidence.  But  in  this 
case  the  evidence  did  not,  in  my  opinion,  affect  the 
plaintiff  either  adversely  or  otherwise,  and  under  these 
circumstances  I  think  the  judge  was  right  in  declining 
to  allow  her  counsel  to  embark  in  a  fishing  cross- 
examination. 

Application  dismissed. 

Solicitor  for  the  plaintiff,  IT.  H,  Armstrong, 

Solicitor  for  the  respondent,  0.  B.  Harrison. 


(Lo5r^dia?;y'?L:JJ.)l  ""^  '''  ^^'^'' 

Thubsby   and  Anothbe  {Appellants)  v.   Chuech- 

WAKDBNS  AND  OVERSEEBS  OF  BRIEECUFFE-WITH- 
EXTWISTLE  (Respondents),  (a.) 

Loc€U  government — Bates — Lighting  rate -- Coal  mines — 
"  Land  "— "  Property  other  than  land  "—Higher 
scale—Lighting  and  Watching  Act,  1833  (3  <fe  4  Will, 
4,  c.  90),  s.  33. 

In  the  making  of  a  rate  for  the  purposes  of  the  Light- 
ing and  Watching  Act,  1833,  coal  mines  are  to  he  treated 
not  as  **  land,**  hut  as  *^ property  (other  than  land)  rate- 
able  to  the  relief  of  tlie  poor**  within  section  33  of  that 
Act,  and  are  therefore  to  he  rated  at  the  higher  rate. 

Appeal  from  the  judgment  of  a  divisional  court. 

This  was  a  special  case  stated  under  12  &  13  Yiot. 
0.  45,  s.  11,  upon  an  appeal  to  quarter  sessions  under 
section  67  of  the  lightmg  and  Watching  Act,  1833, 
against  a  rate  made  under  that  Act. 

On  the  19th  of  March,  1892,  the  ratepayers  of  a 
portion  of  the  township  of  Briercliffe-with-Extwistle, 
called  in  the  case  the  respondents*  township,  adopted 
the  provisions  of  the  Lighting  and  Watching  Act, 
1833,  with  respect  to  lighting,  and  on  the  6th  of 
February,  1893,  the  respondents  made  a  rate  of  2d. 
in  tiie  pound  for  the  pmposes  of  the  Act  on  the 
owners  and  occupiers  of  property  in  the  respondents' 
township. 

The  appellants  were  colliery  proprietors  occupying 
and  wononff  coal  mines  in  the  respondents'  township, 
and  as  such  were  rateable  to  the  relief  of  the  poor 
in  that  township.  In  the  said  rate  the  appellants 
were  rated  in  respect  of  their  coal  mines  on  the 
higher  scale,  at  which,  under  section  33  of  the 
lighting  and  Watching  Act,  the  owners  and  occupiers 
of  "  houses,  buildings,  and  property  other  than 
land"  were  rated.  The  appellants'  rated  premises 
consisted  entirely  of  underground  coal  mines,  500 
feet  at  least  below  the  surface,  having  no  shaft  or 
opening  to  the  surface  within  the  respondents*  town- 
ship ;  and  there  were  no  buildings  in  the  respondents' 
township  used  in  connection  with  the  mines.  The 
coal  was  taken  by  underground  passages  into  the 
adjoining  township  of  Burnley,  and  these  under- 
KTOund  passages  were  not  lighted  in  any  way  by  the 
Sghting  of  the  respondents'  township.  The  question 
was  whether  the  co&l  mines  were  liable  to  be  rated  on 
the  higher  scale. 

By  section  33  of  the  Lighting  and  Watching  Act, 
1833,  the  overseers  of  every  parish  to  which  the  Act 
applies  shall  have  the  same  powers  for  levying  rates 
for  the  purposes  of  the  Act  as  for  levying  rates  for  the 

(a.)  Reported  by  F.  G.  RuoKEE,  Esq.,  Barrister- 
at-Law. 


relief  of  the  poor,  "  provided  always  that  owoen  sod 
occupiers  of  houses,  buildings,  and  property  (other  than 
land)  rateable  to  the  relief  of  the  poor  in  any  n^ 
parish  shall  be  rated  at  and  pay  a  zute  in  the  potmi 
three  times  greater  than  that  at  which  tiie  owscn 
and  occupiers  of  hmd  shall  be  rated  at  and  pay  1» 
the  purposes  of  this  Act." 

On  the  hearing  of  the  special  case  the  Diviscoil 
Court  (Mathew  and  Collins,  JJ.)  dismissed  the  tppeil 
holding  that  the  coal  mines  were  liable  to  be  nted  at 
the  higher  rate ;  but  they  gave  the  appellanti  ksre 
to  ap^al  to  the  Court  of  Appeal. 

Balfour  Browne,  Q.C.,  and  W,  Chraham,  for  tibeai>- 
pellants. — Coal  mines  ought  to  be  treated  as  "lioa" 
witlun  the  meaninfi^  of  section  33  of  the  Lighting  aini 
Watching  Act,  and  not  as  coming  under  the  hod  d 
<<  houses,  buildings,  and  property  (other  than  land)." 
They  ought,  therefore,  to  be  rated  on  the  lower  scale. 
Beg,  V.  Southwark  and  VauxhaU  Water  Co,,  5  W.  E 
71,  6  E.  &  B.  1008  ;  Beg,  v.  Overseers  of  Neath,  L  L 
6  a  B.  707,  20  W.  R.  C.  L.  Dig.  74 ;  Beg,  v.  Midkid 
Bailway  Co.,  23  W.  B.  921,  L.  R.  10  a  B.  389. 

Castle,  Q,C,,  and  W.  Mackenzie,  for  the  reapondests. 
— ^These  mines  have  been  rightly  rated  on  toe  bigkr 
scale.  Coal  mines  come  within  the  descriptiaQ  d 
**  property  other  than  land  rateable  to  the  relief  of 
the  poor."  These  words  include  all  rateable  propotj 
which  is  not  rated  as  land.  Ever  since  the  fint  Poor 
Law  Act  (43  Eliz.  c.  2)  coal  mines  have  been  i^ 
separately,  and  not  as  land :  see  Morgan  v.  CVtrc^. 
20  W.  R.  554,  L.  R.  5  H.  L.  304. 

They  cited  Peto  v.  Parish  of  West  Ham,  7  W.  B. 
586,  2  E.  &  E.  144,  and  referred  to  14  &  l5TvA,  c.  H 
and  the  Rating  Act,  1874  (37  &  38  Vict,  c  oi]. 

Cur,  adv,  wfi. 

April  9.— Lopes,  L.J.,  read  the  following  jadf- 
ment: — This  is  a  special  case  raising  an  impocttst 
question — viz.,  whether  the  appellemts*  coal  mines « 
Uable  to  be  rated  on  the  higher  rate  chargetble  If 
section  33  of  3  &  4  Will.  4,  c.  90  (the  Lighting  id 
Watching  Act,  1833}.     [His  lordship,  having  read  ^ 
section,  and  also  the  facts  as  stated  in  the  oue,  cob- 
tinned : — ]    The  Divisional  Court  has  held  that  thi 
appellants  are  liable  to  be  rated  at  the  higher  iste  ■ 
'*  owners  and  occupiers  of  houses,  buildings,  and  ^ 
perty,   other  than   land."      The    reasoning  of  ^ 
learned  judges  in  the  court  below  appears  to  be  tb: 
beotuse  coal  mines  are  specifically  mentioned  is  ^ 
statute  of  Elizabeth  in  addition  to  lands,  tbere£s> 
they  cannot  be  regarded  as  land  under  the  ligbta^ 
and  Watching  Act,   but  must  be  indudad  ia  ^ 
general  words  "property  (other  than  land)ratoi^ 
to  the  relief  of  the  poor,"  which  follow  the  vt^ 
"houses,  buildings,"  and  therefore  subject  to  tk 
higher  rate.     The  early  part  of  section  dSujB/r^ 
procedure,  and  affords  no  assistance  in  deteraiaag 
what  property  is  subject  to  the  higher  and  what » 
the  lower  rate.    Then  come  these  words  of  thepg^ 
viso: — "Provided  always  that  owners  andoc^«* 
of  houses,  buildings,  and  property  (other  thas  liw 
rateable  to  the  relief  of  the  poor  shall  be  rated  at  i^ 
pay  a  rate  in  the  pound  three  times  greater  thaa  tb^ 
at  which  the  owners  and  occupiers  of  land  ]J^>*^ 
rated  at  and  pay  for  the  purposes  of  this  Act**  ^ 
are  to  pay  the  higher  rate  P    Why,  the  ^^"^^^ 
occupiers  of  houses,  buildings,  and  property  (oj^ 
than  land)  rateable  to  the  relief  of  tbe  poor.  W 
must  mean  property  rateable  to  the  reUef  of  thfp^ 
under  the  statute  of  Elizabeth,  which  is  not  <i«^ 
tiierein  as  land,  but  as  tithes,  coal  mines,  sod  m^ 
able  underwoods,   which  are   placed  ™  ^  J^ 
category  with  houses  and  lands,  and  iogethff  bkb 
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the   five   Bubject-matten    to  which   the  poor  rate 
attaches  under  that  statute. 

The  statute  14  &  15  Vict.  c.  50  affords  a  very  strong 
argument  that  this  is  the  proper  construction  to  be 
placed  on  the    word  *' property'*  in   this   section. 
This  statute  assumes  distmotly  that  tithes,  being  pro- 
perty other  than  land,  were  rateable  under  the  Light- 
ing and  Watching  Act  at    the  higher   rate,   and, 
reoognizing  this   m justice,    the    Legislature   places 
them  on  the  same  footing  as  land.    If  the  Legislature 
regarded  tithes  as  coming  within  the  word  property, 
and  rateable  under  the  Lighting  and  Watoning  Act 
on  the  higher  scale,  how  can  coiEd  mines,  which  are, 
under  the  statute  of  Elizabeth,  in  the  same  predica- 
ment as  tithes,  be  relieved  ?   They  are  both  specifically 
mentioned  and  are  both  specifically  rateable  under 
that.  Act,  and  coal  mines  are  not,  like  tithes,  within 
the  relief  afforded  by  this  Act.    It  is  to  be  observed 
the  language  of  the  old  Lighting  and  Watching  Act 
(11   Geo.  4,  c.  27),  s.  25,  is  different  from  that  of 
section  33  of  the  Act  we  are  ppw  considering.    The 
words  there  are  '*  owners  and  occupiers  of  houses, 
buHdings,  and  other  property  rateable  to  the  relief 
of  the  poor."    The  woras  "other  than  land*'  are 
omitted.    The  language  of  this  Act  would  clearly 
make    coal    mines    rateable   at    the    higher    scale. 
Mathew,  J.,  places  some  reliance  upon  this,  but  I 
do  not  think  much  reliance  is  to  be  placed  on  the 
lojagQtLge  of  a  repealed  statute  when  we  have  to 
construe  the  language  of  a  statute  by  which  it  is 
repealed.    We  have  been  much  pressed  by  certain 
decisions  which  have  placed  a  construction  upon  the 
words  in  question,  and  especially  the  case  of  Beg,  v. 
Owtraeers  of  Neath,  where  it  was  held  that  **  propertv  " 
meant  things  ejvadem  aenerxB  with  houses  and  build- 
ings, and  £d  not  include  a  canal  and  towing  path, 
and  also  by  Reg,  v.  Midland  RaUtoav  Co.,  where  it 
was  held  tliat  a  line  of  railway  was  land  within  the 
meaning  of  the  section,  and  was  therefore  only  rate- 
able at  the  lower  rate.    Blackburn,  J.,  says  in  the 
latter  case :  '*  I  cannot  come  to  the  conclusion  that 
in  considenng  section  33  of  the  lightiDg  and  Watch- 
ing Act  we  can  say  that  in  the  words  *  houses,  build- 
ings, and  property  other  than  land,'  and  '  land,'  the 
antithesis  is  between  land  in  its  natural  state,  or  in 
an  agricultural  state,  and  land  in  which  any  monev 
has  been  invested  for  commercial  purposes ;  I  think 
the  distinction  is  between  land,  wmch  is  the  general 
word,  and  land  which  has  been  built  upon.    Such 
property  is  either  a  house  or  building,  or  something 
which  for  any  reason  is  not  a  building — a  house  or 
things  efusdem  aenerie  ;  and  I  think  neither  a  railway 
nor  a  canal  could  be  considered  as  a  building  in  that 
sense."    I  feel  the  force  of  this  reasoning ;  but  the 
court  in  the  first  case  was  dealing  with  a  canal,  and 
in  the  second  case  with  a  railway,  subject-matters 
not  specifically  dealt  with  by  the  statute  of  Elizabeth, 
and  only  rateable  as  land  in  the  ordinary  acceptation 
of  that  description.    For  the  purposes  of  the  deci- 
sion of  those  cases  it  was  only  necessary  to  hold 
that   the   railway  and  canal   were    not  houses    or 
buildings,  but  land.     The  court  was  not  embar- 
rassed with    somethiug  which  was  treated  by  the 
statute  of  Elizabeth  as  rateable   independently  of 
being  land,  and  which  came  within   the   descrip- 
tion   of   being   property  specifically  mentioned    as 
being  rateable  to  the  relief  of  the  poor.     All  the 
court  had  to  decide  was  whether  something  which 
was  capable  of  being  desi^ated  as  land  and  was  not 
distinguished  from  land  m  the  statute  of  Elizabeth 
was  to  be  regarded  as  land  or  as  a  house  or  building. 
These  decisions  for  some  time  created  grave  doubts  m 
my  mind,  but  I  have  come  to  the  conclusion  that  if 
the  judges  in  those  cases  had  been  cidled  upon  to 
decide  whether  a  coal  mine  which  is  specifically  men- 


tioned in  the  statute  of  Elizabeth,  and  made  rateable 
as  a  coal  mine,  independently  of  its  being  land,  oame 
within  the  words  *'  property  (other  than  land)  rateable 
to  the  relief  of  the  poor,"  thejr  would  have  decided 
that  question  in  the  affirmative.  A  coal  mine  is 
not  a  house,  it  is  not  a  building,  it  is  not  regarded 
as  land  or  made  rateable  as  land  under  the  statute 
of  Elizabeth ;  but  it  is  property  rateable  to  the 
relief  of  the  poor  under  that  statute,  and  there* 
fore,  in  my  judgment,  to  be  rated  at  the  higher  scale. 
I  am  of  opinion  that  the  appeal  fails,  and  the  judg- 
ment of  the  court  below  miut  be  affirmed. 

Davby,  L.J.,  delivered  judgment  as  follows : — I 
do  not  disagree  with  the  judgment  of  the  Lord 
Justice  whi<£  has  just  been  r^  concurring  with 
the  judgments  of  the  learned  judges  in  the  Divisional 
Court.  Apart  from  any  decision  on  the  statute,  I 
should  say  that  the  words  in  question  included  all 
prop^ty  of  every  description  rateable  under  the  Act 
of  Elizabeth  or  any  suMequent  Act,  and  that  it  is  a 
reasonable  construction  oi  the  words  "  other  than 
land  "  to  construe  them  with  reference  to  the  Bating 
Acts,  and  to  hold  that  what  is  intended  to  be  ^cepted 
is  property  rateable  as  land.  Goal  mines,  being  ex- 
pressly mentioned,  are  separately  rated,  and  not  rated 
as  land,  although,  like  saleable  underwoods,  they  are 
in  fact  land.  But  I  cannot  help  seeing  that,  cdthough 
the  decisions  in  the  Queen's  Bench  cases  which  have 
been  referred  to,  do  not  touch  this  case,  yet  we  are, 
in  fact,  differing  from  the  construction  of  the  i>roviso 
adopted  and  laid  down  with  some  variation  by  judges 
of  so  great  eminence  as  Lord  Campbell,  Erie,  J.,  and 
Lord  Blackburn.  Kor  do  I  think  that  the  effect  of 
that  observation  is  iJtogether  got  rid  of  by  saying 
that  they  might  have  come  to  the  same  conclusion 
on  the  cases  before  them  without  adopting  that 
construction.  AjiA.  I  feel  some  hesitation  m  differing 
from  those  judges.  As,  however,  my  learned  brother 
agrees  with  the  Divisional  Court,  my  hesitation  will 
have  no  effect,  and  it  is  of  the  less  importance  because 
my  experience  in  such  cases  as  this  is  not,  of  course, 
to  be  compared  with  that  of  the  judges  in  the  oourt 
below  and  my  learned  brother. 

Appeal  diamisaed. 

Solicitors  for  the  appellants,  LitUedale  A  Lefrog, 
for  Artindale  ds  SotUhern,  Burnley. 

Solicitors  for  the  respondents,  Wdrriner  A  Kinoh, 
for  T,  Nowdl,  Burnley. 


Prom  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  and  [  Feb.  5;  March  8. 

Lopes  and  Davey,  L.JJ.) ) 

Harris  v.  Bbauohamf  Brothers  (No.  2).  (a.) 
Prax^tice-^Receiver^Equitdble  execution — Juriadiction — 
Judicature  Act,  1873  (36  <fc  37  Vict.  c.  66),  «.  25, 
Bub-aectian  8. 

There  ia  no  juriadiction  to  make  an  order  for  the 
appointment  of  a  receiver  by  way  of  equitable  eocecuHon 
except  in  caaea  in  which^  before  the  Judicature  Act,  the 
Court  of  Chancery  would  have  had  juriadiction  to  make 
auch  an  order. 

Appeal  from  an  order  of  a  divisional  court. 

The  plaintiff,  having  obtained  a  judgment  against 
the  defendant  firm  (see  ante^  p.  37),  applied  at 
chan  bers  and  obtained  from  Wright,  J.,  an  order  for 

(a.)  Beported  by  P.  G.  Buoker,  Esq.,  Barrister-at- 
Law. 
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the  appointmeiit  of  a  receiver  by  way  of  equitable 
execution. 

The  facts  of  the  case  sufficiently  appear  from  the 
judgment  below. 

On  appeal  the  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Collins,  J.)  refused  to  set  aside  the  order 
made  by  Wright,  J. 

The  defendants  appealed.  The  question  was 
whether  under  the  circumstances  there  was  jurisdic- 
tion to  make  such  an  order. 

Sir  Hmry  James,  Q.C.,  and  H.  Reedy  Q.G.,  for  the 
defendants. 

Channell,  Q,C,y  and  Wedderburn,  for  the  plaintiff. 

March  8. — The  judgment  of  the  Court  (Lord 
EsHEB,  M.R.,  Lopes  and  Davey,  L.  JJ.),  was  delivered 
by 

Dayet,  L.J. — This  is  an  appeal  from  an  order  of 
the  Divisional  Court  refusing  an  application  to  set 
aside  an  order  dated  the  24th  of  August,  1893,  and 
made  by  Wright,  J.,  appointing  a  receiver  over 
certain  property  of  the  defendants.  The  order  in 
question  was  made,  by  way  of  what  is  called  "  equit- 
able execution,"  to  enforce  a  judgment  obtained 
in  the  action  and  dated  the  2nd  of  August,  1893, 
against  the  defendants  for  £189  os.  Id.  debt  and 
£11  5s.  4d.  costs.  The  defendants  are  a  firm  of 
Beauchamp  Brothers,  and  it  is  stated  that  one  of  the 
members  of  the  firm,  Gilbert  Walter  Beauchamp,  is 
an  infant.  The  judgment,  as  confirmed  in  this  court 
(ante,  p.  37),  is  in  a  peculiar  form.  It  provided  that 
execution  should  not  be  issued  against  the  separate 
property  of  G.  W.  Beauchamp,  the  infant,  or  against 
his  share  (if  any)  in  the  partnership  profits.  It  is 
said  that  the  word  '* profits"  is  a  mistake,  and  it 
should  be  read  as  **  assets."  In  our  opinion,  it  is 
immaterial  for  the  present  purpose  which  is  the 
correct  word,  as  the  meaning  is  perfectly  plain  that 
execution  may  be  levied  on  whatever  constitutes  the 
capital  stock  or  property  of  the  firm  or  partnership, 
and  it  is  only  the  partnership  property  which  is 
reached  by  the  order  under  appeal.  It  further 
appears  that  the  business  premises  and  certain  stock 
of  the  firm  have  been  burned,  and  they  have  a  claim 
for  a  large  smn  on  fire  policies,  the  exact  amount  of 
which  has  not  yet  been  adjusted. 

By  the  order  of  August  24  a  receiver  has  been 
appointed  of  (U  the  policies,  meaning  apparently  the 
money  receivable  under  the  policies ;  (2)  book  debts 
of  the  firm  ;  (3)  moneys  in  any  bank  to  the  credit  of 
the  firm  or  of  G.  W.  Beauchamp,  the  infant  partner, 
being  moneys  received  on  account  of  the  firm  or  the 
proceeds  of  sale  of  any  of  the  firm's  effects ;  and  it  is 
directed  that  out  of  the  moneys  received  the  judgment 
debt,  amounting  with  costs,  to  £200  10s.  5d.,  be  paid, 
and  the  balance  paid  into  court.  It  was  stated  at  the 
bar  that  the  order  has  since  been  explained  and  varied 
by  Wright,  J.,  in  a  manner  to  which  I  will  presently 
advert. 

We  have  carefully  considered  the  affidavits  upon 
which  this  order  was  made,  and  we  think  it  is  difficult 
to  find  in  them  any  sufficient  grounds  to  support  the 
order ;  and  we  gather  from  the  judgment  of  the  court 
below,  delivered  by  Collins,  J.,  that  the  court  affirmed 
the  order  with  some  hesitation.  It  is  supported  as  an 
equitable  execution  of  the  judgment.  That  leads  to 
the  question  what  is  meant  by  •*  equitable  execution," 
and  under  what  circumstances  it  ought  to  be  granted. 
The  learned  counsel  for  the  plaintiff  boldly  argued, 
that,  if  you  have  got  a  subject-matter  which  might 
be  made  available  for  the  satisfaction  of  the  judgment 
debt,  you  may  have  a  receiver,  if  it  is  a  better  mode 
of  getting  it  in  than  the  usual  mode.  In  our  opinion, 
this  is  wrong. 


Yarioos  modes  are  provided  by  common  I&w  u^ 
statute  for  enabling  a  judgment  creditor  to  obta^ 
payment  of  his  debt,  and  the  Rules  of  Court  contaB 
elaborate  provisions  for  giving  effect  to  such  modes  cf 
enforcing  a  judgment. 

Ord.  42,  r.  3,  provides  that  "  a  judgment  for  tk 
recovery  by  or  payment  to  any  person  of  money  mij 
be  enforced  by  any  of  the  modes  by  which  s  judg- 
ment or  decree  for  the  payment  of  monej  erf  uy 
court  whose  jurisdiction  is  transferred  hy  tiiepnn- 
cipal  Act  might  have  been  ^iforced  at  the  time  of  tb^ 
passing  thereof."  And  rule  28  of  the  same  ord^ 
provides  that  "  nothing  in  this  order  shall  take  avif 
or  curtail  any  right  heretofore  eidstiTig  to  enforce  or 
give  effect  to  any  judgment  or  order  in  any  uasm, 
or  against  any  person  or  property  whatsocrcr."  Bal 
neither  of  those  rules,  whue  they  presove  all  ens^ 
modes  of  enforcing  judgments,  purports  to  pror^ 
any  new  mode  of  so  doing ;  and,  in  onr  opimoii,  i 
any  more  convenient  process  is  to  be  estabbsbed,  it 
ought  to  be  by  the  Legislature  and  not  by  the  ooort 

We  are,  therefore,  thrown  back  on  the  inquiiy, 
What  was  the  jurisdiction  in  this  matter  of  ^e  CtHirt 
of  Chancery,  which  is  now  vested  in  every  braoch  d 
the  High  Court,  and  in  what  cases  was  it  exei(i»lf 
The  jurisdiction  is  thus  descrilied  in  Lord  Bedesdabi 
work  on  Equity  Pleadings  (Mitford's  Ghanoeiy  Piad- 
ings,  4th  ed.,  p.  126):  **  Courts  of  equity  will ak- 
lend  their  aid  to  enforce  the  judgments  of  owirtso! 
ordinary  jurisdiction  ;  and,  therefore,  a  bill  may  Iw 
brought  to  obtain  the  execution  or  the  ben^  <rf  « 
elegit  or  sk  fieri  facias ,  when  defeated  by  a  prior  titfe, 
either  fraudulent,  or  not  extending  to  the  wb^ 
interest  of  the  debtor  in  the  property  upon  whiii  tif 
judgment  is  proposed  to  be  executed.  In  some  caa. 
where  courts  of  equity  formerly  lent  their  aid»  fe 
Legislature  has,  by  express  statate,  provided  ifx  ^ 
relief  of  creditors  in  the  courts  of  common  law;  ai 
consequently  rendered  the  exercise  of  this  jurisdictas 
in  such  cases  unnecessary.  In  any  case  to  proca? 
relief  in  equity  the  creditor  must  show  by  his  ml  tii* 
he  has  proceeded  at  law  to  the  extent  necessar;  t" 
give  him  a  complete  title." 

It  will  be  observed  that  the  jurisdiction  wdaoe- 
cised  only  on  a  bill  filed  by  the  jud^ent  credite(f 
a  petition  in  an  existing  suit,  and  was  part  of  ^ 
jurisdiction  exercised  by  the  court  to  remove  unp^a- 
ments  from  the  path  of  a  party  pursuing  his  Kg^ 
remedy — e.g.,  by  injunction  to  restrain  a  defeodaai^ 
ejectment  from  setting  up  an  outstanding  tens.  B 
should  be  added  that  in  a  suit  by  a  judgment  ff«dilnr 
to  impeach  an  assignment  or  conveyance  as  fraadaiff^ 
upon  creditors,  the  court  would,  of  coarse,  in  »  p^ 
per  case,  grant  a  receiver  to  preserve  the  pfop^jl 
until  the  hearing,  but  in  such  case  tiie  onkrwt-^ 
be  ancillary  to  the  principal  relief  asked.  Tb?  ** 
common  case  was  where  the  interest  of  the  de^3 
real  estate  was  an  equity  of  redemption,  whi<di  am- 
not  be  reached  by  elegit,  in  which  case  ^^^^^ 
appointed  a  receiver,  as  was  elaborately  explsm«^ 
Jossel,  M.R.,  in  Anglo- Italian  Bank  v.  Ih^ j 
W.  R.  3,  9  Ch.  D.  275.  Instances  of  the  eims^^* 
similar  jurisdiction  in  regard  to  personal  ^^''^^ 
to  be  found  in  Bohinson  v.  Wood,  5  Beav.  ^^ 
Watts  V.  Jefferyes,  3  Mac.  &  G.  422,  where  tb?  ^ 
sought  to  be  attached  was  payable  by  the  Aeooaatc^ 
General  of  the  court,  and  could  not,  therrfo?«^°' 
reached  by  t^e  ordinary  process :  and  see  ^^^^'^ 
^1%,  32  W.  R.  273,  25  Ch.  D.  413.  Veryso^^ 
the  passing  of  the  Judicature  Act  it  was  sctyed^ 
as  all  branches  of  the  court  had  jurisdictioB.  ^^ 
not  necessary  to  commence  a  separate  proceedmi;  ^ 
the  equitable  remedy  could  be  given  m  the  ac^  ^ 
which  the  judgment  had  been  recovered:  Sw  ^ 
Cooper,  29  W.  R.  553,  16  Ch.  D.  544.    Bnt  tbt  <*« 
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affords  no  warrant  for  saying  that  the  equitable 
jurisdiction  now  possessed  by  all  branches  of  the 
High  Conrt,  and  exercisable  in  the  action,  differed 
from  or  exceeded  the  old  equitable  jurisdiction. 

Some  laxity,  however,  appears  to  have  prevailed, 
and  receivership  orders  womd  seem  to  have  been  made 
on  the  ground  of  greater  convenience  only,  and  in 
many  cases  ex  parte.  In  some  cases  orders  would 
seem  to  have  been  made  where  the  proper  proceeding 
was  by  application  for  a  charging  order  under  1  &  2 
Vict.  c.  110,  s.  14,  and  3  &  4  Vict.  c.  82,  s.  1.  In 
Liicas  V.  Harris,  35  W.  B.  112,  18  a  B.  D.  127,  the 
practice  of  granting  such  orders  ex  parte  was  dis- 
approved in  this  court. 

We  should  be  sorry  to  limit  by  construction  the 
beneficial  jurisdiction  of  tiie  court  to  grant  an  injunc- 
tion or  ms^e  an  order  for  a  receiver  where  it  is  **  just 
or  convenient "  to  do  so ;  but  we  conceive  those  well- 
known  words  do  not  confer  an  arbitrary  or  unregu- 
lated discretion  on  the  coiut,  and  do  not  authorize  the 
court  to  invent  new  modes  of  enforcing  judgments  in 
substitution  for  the  ordinary  modes.  See  per  Jessel, 
M.B.,  in  Aslatt  v.  Corporation  of  Southampton,  29 
W.  B.  117,  16  Ch.  'D.  143.  In  the  case  of  In  re 
Shmhard,  38  W.  K.  133,  43  Ch.  D.  131,  the  true  nature 
ana  proper  application  of  what  is  commonly  called 
"equitable  execution"  was  defined  by  this  court. 
In  that  case  Cotton,  L.J.,  said,  *'  Confusion  of  ideas 
has  arisen  from  the  use  of  the  term  *  equitable  execu- 
tion.' The  expression  tends  to  error.  It  has  been 
used  by  judges,  and  occurs  in  some  orders,  as  a  short 
expression  indicating  that  the  person  who  obtains  the 
order  gets  the  same  benefit  as  he  would  have  got  from 
legal  execution.  But  what  he  gets  by  the  appoint- 
ment of  a  receiver  is  not  execution  but  equitable 
relief,  which  is  granted  on  the  ground  that  there  is 
no  remedy  by  execution  at  law ;  it  is  a  taking  out  of 
the  way  a  hindrance  which  prevents  execution  at 
common  law.  Until  recently  nobody  ever  thought 
that  an  order  for  a  receiver  could  be  obtained  in  aid 
of  a  lepal  judgment,  unless  there  was  a  hindrance  in 
obtainmg  execution  at  law."  Fry,  L.J.,  said  in  that 
case,  '*  The  idea  that  a  receivership  order  is  a  form  of 
execution  is,  in  my  opinion,  erroneous.  A  receiver 
was  appointed  by  the  Court  of  Chaucery  in  aid  of  a 
judgment  at  law  when  the  plaintiff  showed  that  he 
had  sued  out  the  proper  writ  of  execution  and  was 
met  by  certain  difficulties  arising  from  the  nature  of 
the  property,  which  prevented  his  obtaining  possession 
at  law,  and  in  these  circumstances  only  did  the  Court 
of  Chancery  interfere  in  aid  of  a  legal  judgment  for  a 
legal  debt.  Belief  by  the  appointment  of  a  receiver 
went  on  the  ground  tiiat  execution  could  not  be  had, 
and,  therefore,  it  was  not  execution."  And  see  the 
judgment  of  Lindley,  L.J.,  in  Holmea  v.  Millage,  41 
W.  B.  354,  [1893]  1  Q.  B.  551. 

The  case  of  Manchester  and  Liverpool  District  Bank- 
ing Co.  V.  Parkinson,  37  W.  B.  264,  22  Q.  B.  D.  173, 
was  referred  to  in  the  court  below  as  showing  that 
the  order  might  be  made  under  special  circumstances. 
It  would  be  rash  and  unwise  to  attempt  to  define  the 
special  circumstances  which  would  justify  the  makiug 
of  an  order  such  as  that  whiiSh  we  have  before  us. 
Bnt,  for  reasons  which  will  appear  from  what  has 
been  already  said,  we  think  they  must  be  such  cir- 
cumstances as  would  have  enabled  the  Court  of 
Chancery  before  the  Judicature  Act  to  have  interfered 
by  way  of  injunction  or  receiver  at  the  suit  of  the 
judgment  creditor. 

Now  what  are  the  special  circumstances  relied  on 
in  the  present  case  P  They  are — (1)  The  obstruction 
of  the  defendants ;  (2)  the  form  of  the  judgment ;  (3) 
threats  to  make  away  with  the  property ;  and  it  was 
suggested  at  the  bar  that  the  defendants  had  made 
an  assignment  or  conveyance  for   the    purpose  of 


defeating  the  judgment.  With  regard  to  obstruction, 
the  only  statement  in  the  affidavit  is  that  the  defend- 
ants have  exercised  their  right  of  appealing  against 
the  judgment,  and  it  was  stated  at  the  bar  that  they 
have  successfully  resisted  a  receivership  order  in 
bankruptcy.  These  are  not,  of  course,  any  real 
grounds.  With  regard  to  the  form  of  the  judgment, 
which  confines  the  plaintiff  to  the  assets  of  the  firm, 
we  are  unable  to  see  how  it  places  any  legal  impedi- 
ment in  the  way  of  the  plaintiff's  taking  those  assets 
in  execution,  though,  of  course,  questions  may  arise 
whether  the  goods  or  debts  seized  or  attached  are 
liable  to  seizure  or  attachment.  Such  questions  may 
and  do  arise  in  other  cases,  and  the  law  provides  a 
means  for  their  speedy  settlement.  The  only  evi- 
dence of  a  threat  to  make  away  with  the  property  is  a 
statement  said  to  have  been  made  at  a  meeting  of 
creditors  by  Mr.  Harper,  the  defendants'  solicitor, 
which  is  denied  on  oath  by  Mr.  Harper ;  and  we 
think  there  is  no  sufficient  evidence  of  any  such  in- 
tention on  which  the  court  could  act.  We  are,  how- 
ever, far  from  saying  that,  if  a  case  were  established 
to  the  satisfaction  of  the  court  that  the  defendants 
threatened  and  intended  "  fraudulently  "  (we  use  the 
word  advisedly),  and  for  the  purpose  of  delaying  and 
defeating  the  creditors,  to  make  away  with  the  pro- 
perty, it  would  not  justify  the  interference  of  the 
court.  With  regard  to  the  alleged  assignment,  the 
only  evidence  before  the  learned  judge  was  a  circular 
issued  by  the  defendants,  in  which  they  announced 
the  dissolution  of  their  firm,  and  that  they  pro- 
posed to  vest,  or  had  vested,  the  policy  moneys  in  a 
trustee  for  payment  of  their  creditors.  This  may  or 
may  not  be  fraudulent  against  the  plaintiff,  and 
liable  to  be  set  aside  in  a  proper  proceeding,  in  which 
issue  can  be  taken  on  its  validity  in  the  presence  of 
the  proper  parties ;  but  it  does  not  in  our  opinion 
justify  the  appointment  of  a  receiver  in  these  terms  or 
in  this  action  or  at  this  stage.  There  is  no  evidence 
before  the  court  of  the  execution,  contents,  or  effect 
of  the  alleged  assignment,  and  there  is  no  proceeding 
to  impeach  it  or  test  its  validity.  This  can  only  be 
done  either  in  a  separate  action,  in  which,  no  doubt, 
the  court  could  appoint  a  receiver  till  the  trial 
to  preserve  the  property  in  statu  quo,  or  by  means  of 
an  inteipleader  issue.  The  vice  of  this  order  is  that 
in  the  absence  of  parties  interested  and  without  any 
definite  issue  or  evidence  before  it,  the  court  has 
prejudged  the  question  (if  there  be  one)  by  ordering 
its  receiver  to  take  possession  of  the  property  and 
apply  it  in  satisfaction  of  the  judgment  debt. 

We  do  not  forget  that  it  was  stated  at  the  bar  that 
the  learned  judge,  when  the  matter  came  before  him 
again  in  September,  explained  his  previous  order  in  a 
note,  and  directed  the  money  to  oe  paid  into  court. 
His  note  was  to  tiie  effect  that  he  appointed  the 
receiver,  not  so  much  by  way  of  execution  as  to 
preserve  the  assets  for  the  court  to  give  effect  to  the 
rights  of  the  parties  interested.  We  are  of  opinion 
that  the  learned  judge  had  no  jurisdiction  to  make 
such  an  order.  This  is  not  equitable  execution,  but 
administration,  which  the  court  had  no  jurisdiction  to 
order,  at  any  rate  in  this  action.  It  was  in  fact  an 
irregular  substitute  for  a  receiving  order  in  bank- 
ruptcy. 

We  are  therefore  of  opinion  that  the  order  of  the 
24th  of  August,  1893,  was  made  improvidently  and  on 
insufficient  grounds,  and  ought  to  be  discharged. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Godfrey  &  Webb. 

Solicitors  for  the  defendants.  Harper  &  Battcock. 
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From  Chan.  Div.    ) 

(lindley,  Kav,  and  [  Feb.  21. 

A.  L.Smith,L.JJ.)) 

Hanfstaenql  v.  Empire  Palace  (Limited),  (a.) 

Copyright — PatjUing — Living  pictures — Infringement — 

CopyHght  {Works  of  Art)  Act,  1862  (26  &  26  Vict. 

c.  68),  «.  1. 

To  constittUe  an  infringement  of  the  copyright  of  a 
painting  under  section  1  of  the  Copyright  Ad,  1862, 
the  ** reproduction*'  must  he  something  which  is  itself 
in  the  nature  of  a  picture,  and  accordingly  a  taMeau 
vivant  after  a  painting,  so  far  as  it  consists  of  a  merely 
temporary  arrangement  of  living  figures,  is  not  a  re- 
production of  the  painting  or  of  the  design  thereof  within 
the  prohibition  of  the  section* 

Decision  of  Stirling,  J.,  affirmed. 

Appeal  from  a  decision  of  Stirling,  J. 

The  plaintiff  was  an  art  publisher  at  Munich,  and 
was  the  proprietor  of  the  copyright  of  five  paintings 
by  foreign  artists,  respectively  entitled  **  ¥vnt  Loye," 
**  A  Naughty  Song,"  <<  Loves  Me,  Loves  Me  Kot," 
*•  Three  (Sfaoes,"  and  *'  Charity." 

The  defendants  were  exhibiting  at  their  theatre  in 
London  tableaux  vivants  after  these  pictures.  The 
programme  relating  to  such  exhibition  made  refer- 
ence to  the  paintings,  and  it  was  la  evidence  that  the 
tableaux  were  practically  exact  representations  of 
them,  the  details  being  reproduced  in  a  very  exact 
manner  by  means  of  painted  canvas  backgrounds 
and  accessories,  the  figures  in  the  foreground  being 
living  persons,  who  were  attired,  made  up,  and  posed 
so  as  to  represent  as  nearly  as  possible  the  figures  in 
the  pictures  in  their  original  altitudes  and  draperies  ; 
the  effect  was  further  enhanced  by  the  various 
tableaux  being  represented  inside  a  larse  gold  frame 
set  up  in  the  cenl^  of  the  stage,  and  the  auditorium 
being  left  in  entire  darkness,  and  a  strong  limelight 
being  thrown  upon  the  tableaux  as  they  were  succes- 
sively introduced.  It  was  not  denied  ia  substance 
that  the  basis  of  the  tableaux  was  in  point  of  fact  the 
pictures,  but  it  was  deposed  that  the  representations 
were  not  from  the  original  paintings,  but  from 
photographs  of  them,  that  there  was  a  separate  and 
distinct  proscenium  erected  on  the  stage,  and  various 
movable  properties,  such  as  flower  stands,  used,  and 
that  the  arrangements  of  colour  and  light  and  shade 
were  the  defendants'  own  arrangement  and  not  de- 
rived from  the  pictures. 

The  plaintiff  commenced  this  action  on  the  12th  of 
February,  1894,  to  restrain  the  defendants,  their 
servants,  agents,  artists,  and  workmen,  from  exhibit- 
ing or  representing  any  copies  or  imitations  of  the 
pictures. 

XJpon  motion  for  an  interim  injunction  Stirling,  J., 
mad!e  an  order  refusing  the  plaintiff's  application,  the 
defendants  undertaking  till  the  trial  or  further  order 
to  keep  the  painted  bad^grounds,  or  take  and  keejD 
photographs  of  them,  and  to  keep  an  account  of  all 
moneys  received  for  admission  to  entertainments  at 
which  such  backgrounds  were  exhibited. 

The  plaintiff  appealed. 

Graham  Hastings,  Q.C.,  Sir  B,  E.  Webster,  Q.C., 
and  T.  E.  Scrutton,  for  the  plaintiff.— This  is  an 
infringement  of  the  copyright  under  the  Copyright 
(Works  of  Fine  Art)  Act,  1862.  These  tableaux  are 
'*  reproductions "  of  the  paintings  or  the  design 
thereof  within  the  prohibition  of  the  Ist  section.  They 
are  as  much  copies  as  the  descriptioDS  of  the  pictures  in 
the  case  of  Ex  parte  Beale,  16  W.  R.  852,  L.  R.  3  Q.  B. 
387,  at  p.  393,  were  sufficient  "  descriptions"  within 


(a.)  Reported  by  Abthur  Lawbence,  Esq.,  Bar- 
rister-at-Law. 


the  meaning  of  the  4th  section.  [IjEMDLST,  LJ^ 
pointed  out  that  the  Act  of  1862  used  the  wud 
**  reproduce,"  which  was  a  very  different  thmg  from 
the  word  "represent"  used  in  the  Dramatic  Coot- 
right  Act.]  The  word  "exhibition"  is  used  in tk 
Act  of  1862,  which  comes  to  the  same  thing  u  the  wad 
"  representation."  The  Act  was  intended  to  |;ive  tb 
fullest  possible  protection  as  to  copyright,  and  is  not  to 
be  construed  narrowly.  Dicks  v.  Brooks,  29  W.  R.  37, 
15  Ch.  D.  22  (see  p.  34),  was  mistakenly  reHed  cab; 
Stirling,  J.,  because  there  the  person  oomplaiiii^ 
was  not  the  author  of,  and  had  no  copyright  or  pro- 
perty in,  the  design,  and  the  object  of  the  stitate 
applicable  in  tiiat  case,  the  Engraving  CopynglLt 
Act,  was  to  protect  the  author  of  the  design;  tk 
tlung  compliuned  of  there  would  have  heen  a 
infringement  as  against  the  original  artist,  thoosiiit 
was  not  as  against  the  person  complaimng.  Sti^. 
J.,  was  wrong^  in  holdmg  that,  as  that  case  isys  tbt 
the  reproduction  there  must  be  of  the  nature  of  n 
engraving,  so  here  it  must  be  of  the  natoze  of  i 

riting.  "  Copy  "  is  defined  in  Wed  v.  Ftq^bU,  5 
&  ^d.,  at  p.  743,  as  something  "which  eooei 
so  near  to  the  original  as  to  give  to  a  perscm  seetu  it 
the  idea  of  the  originaL"  [Kay,  LJ.— That  dia 
not  touch  the  point  we  want  cleared  up,  wlddi  ■ 
whether  the  Act  does  not  mean  that  the  thing  {ao- 
duced  when  complete  must  be  something  m  tb 
nature  of  a  picture.  A.  L.  Smith,  L. J. — u.  ai  y^ 
contend,  these  tableaux  are  pictures,  must  there  sot 
be  a  copvright  in  them  P  If  the  painter  himsdf  hid 
producea  t£em,  would  he  have  had  a  oopyiii^  is 
them  F  Must  not  a  picture  be  a  thing  in  whioh  thfi« 
is  a  copyright?]  A  reproduction  of  a  tableau  «o^ 
be  a  reproduction  of  the  original  picture,  and  so  tis 
painter  could  protect  it.  I  can  hardly  contend^ 
these  tableaux  are  pictures  to  the  extent  sagged 
by  the  question. 

They  also  referred  to  Lwxu  v.  Cooke,  28  W.  B.4^. 
at  p.  441,  13  Ch.  D.  872,  at  p.  879 ;  and  OotiW  t. 
Bail,  11  W.  B.  699,  14  C.  B.  N.  a  306,  whi<4  a^ 
before  the  court  in  Craves  v.  Ashford,  16  W.  B.  ^ 
L.  E.  2  C.  P.  410. 

Buckley,  Q.C.,  and  Roger  Wallace,  for  the  reipoa^ 
ents,  were  not  OEtUed  upon  to  argue. 

LiNDLEY,  L.J.  —  This  is  an  important  qseriiot 
and  a  new  one,  but  I  cannot  help  thinking  tfast  «• 
are  asked  to  put  upon  the  Copyright  Act  of  1S6!* 
construction  which  was  never  dreamed  of  wfa«  ^ 
was  passed  and  whioh  it  does  not  really  besr.  We 
are  asked  to  say  that  a  person  who  is  an  aothortfi 
painting  or  a  drawing  or  a  photograph  is  entitled  ts 
restrain  other  people  from  representm^  it  by  Kw? 
pictures.  Whether  it  is  called  dramatuing  <»  w^ 
or  whether  there  is  action  or  not,  I  do  not  tsai 
material.  ^^ 

Consider  what  this  Act  is  on  which  tiie  poB" 
tiff  bases  his  right.  It  is  immaterial  that  be  tf» 
foreigner,  because  he  may  be  treated  nnds  v 
International  Copyright  Act  for  this  pmpie  * 
if  he  were  the  author  and  a  British  ^*^ 
some  original  painting,  drawing,  or  p'^'^^^K'^ 
the  process  bjr  which  he  attains  that  poatwe  «^ 
not  be  gone  into,  it  is  conceded  that  that  a^ 
position.  The  Act  of  1862  is  one  of  a  series,  ft^ 
18  a  Literary  Copyright  Act,  an  Engraving  Cuyygg 
Act,  a  Painting  Copyright  Act,  a  Designs  Oopj^ 
Act,  a  Dramatic  Copyright  Act,  and,  I  '»*^'|*^r 
a  Sculpture  Copyright  Act  This  Act  waips«"" 
order  to  place  painters  and  people  of  that  ^^j 
position  more  or  less  similar  to  the  po«ti» « 
engravers,  who  were  protected  by  prerioof  A^* 
Parliament.  If  my  memory  serves  me  right  tIaR 
wlw  as  early  as  the  reign  of   Qeoige  XL  as  ^ 
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protectiog  engraven  and  giving  them  a  copyright  in 
their  eDgravings,  that  being  fcdlowed  by  another  Act 
in  GFeoige  ni.'s  time,  where,  again,  painters  were 
left  out,  and  painters  naturally  complained  ih&t  there 
was  no  Act  for  them.  The  Act  of  1862  was  brought 
in  to  assist  them  and  give  them  a  commercial  copy- 
right in  their  paintings.  It  was  not  confined  to 
paintings,  bat  ertended  to  drawings  and  photographs ; 
but  the  object  was  to  deal  with  persons  of  that  class 
and  protect  them  from  persons  who  would  copy  their 
drawings  or  paintings  or  photographs  in  the 
ordinary  way  in  which  such  thmgs  were  made  or  in 
any  new  way  which  might  be  invented.  But  Parlia- 
ment was  not,  in  endeavouring  to  protect  them, 
laying  a  totally  different  class  of  persons  under 
restraint ;  it  was  not  dealing  with  or  intending  to 
limit  the  scope  of  a  sculptor's  or  an  actor's  business, 
or  anything  of  the  sort.  It  was  intended  to  protect 
painters  and  persons  who  produced  drawings  and 
photographs  from  having  their  productions  inmnged, 
and  infringed  by  the  reproduction  by  any  means  of  a 
thing  similar  to  that  which  they  produced  and  of 
which  they  were  the  authors.  That  is  the  key  of  this 
Act,  and  of  the  series  of  which  it  is  part. 

The  language  of  section  1,  shortly,  is  this:  <<The 
author  of  every  original  painting,  drawing,  and  photo- 
graph shall  have  the  sole  and  exclusive  right  of  copy- 
ing, engraving,  reproducing,  and  multiplying  such 
painting  or  drawing,  and  the  design  thereof,  or  such 
photograph,  and  the  negative  thereof,  by  any  means 
and  of  any  size  for  the  term  of  his  natural  life," 
and  so  on.  What  does  that  mean?  We  aro  asked 
to  say  that  by  the  words  "  copving  and  reproducing 
by  any  means  "  is  meant  reproducing  in  the  sense  of 
imitating  or  representing  by  means  not  equivident 
to  drawing  or  painting  or  photographing,  or  any 
such  means  at  all,  but  by  totfuly  different  means — by 
the  exhibition  of  living  figures.  Is  that  what  is 
aimed  at  ?  It  appears  to  me  obviously  and  plainlv 
it  is  not.  It  is  nothing  of  the  kind.  When  we  look 
at  the  language  used  where  that  sort  of  idea  was 
present  to  the  mind  of  the  Leg^lature,  we  find  a 
totally  diffiBrent  class  of  words  rued ;  then  the  word 
*'  represents"  is  the  word  used :  there  is  not  a  word 
about  "  represent "  here.  It  is  not  meant  that  the 
anthor  of  a  picture  shall  prevent  somebody  from 
representing  his  picture,  that  is  not  it,  by  any  means 
whatever— but  it  is  intended  to  protect  the  author  of 
the  picture  from  somebody  who  may  produce  another 
picture  and  compete  with  him  in  the  market.  That 
18  the  object  of  the  Act,  and  the  language  appears  to 
me  to  be  incapable  of  being  fairly  stretched  so  as  to 
touch  representations  as  are  sought  to  be  interfered 
with  and  restrained  in  this  case. 

light  is  thrown  upon  the  true  construction  of  sec- 
tion 1  by  sections  6  and  10,  which  are  about  forfeit- 
ing and  preventing  the  importation  of  goods.  Those 
sections  would  not  be  applicable  to  this  Act  of 
Parliament  if  it  were  construed  as  the  plaintiff  asks 
TUB  to  construe  it.  But  I  do  not  rely  so  much  upon 
those  sections  as  upon  the  dear,  and  what  I  consider 
the  unquestionable,  meaning  and  intention  of  Parlia- 
ment in  passing  this  series  of  Acts.  If  we  are  to  go 
out  of  the  language  and  look  further,  I  think  a  good 
deal  of  light  is  thrown  upon  this  question  by  the  case 
of  Dicks  V.  BrooJcs ;  because,  although  it  is  very  true 
that  the  word  "  design  "  is  not  used  in  the  En^aving 
Act,  and  Mr.  Scrutton's  criticism  is  just,  still,  the 
object  of  that  Act  in  protecting  engraving  is  exactly 
the  same  as  the  object  which  the  Legislaturo  had  in 
view  in  protecting  paintings,  drawings,  and  photo- 
graphs in  this  Act.  It  was  not  meant  to  give  plain- 
tafb  the  right  to  restrain  such  persons  as  Madame 
Tusaaud  or  anybody  from  exhibiting  in  wax  works — 
BQch  works  do  not  infringe  the  rights  of  the  author 


of  the  painting,  they  do  not  interfere  with  something 
tiiat  is  produMd,  in  the  market. 

I  think  the  present  experiment  must  fail,  with 
costs. 

Kay,  L.  J. — I  am  entirely  of  the  same  opinion.  The 
plaintiff  in  this  case,  I  understand,  has  all  the  rights 
of  the  author  of  the  paintings,  which,  he  says,  have 
been  reproduced,  ana  theren>ro  he  has  the  right  to 
protect  the  painting  and  the  design  theroreof .  As 
lindley,  L.J.,  has  said,  he  is  brought  within  this 
statute  which  we  have  to  consider ;  for  although  he 
is  a  foreigner  and  the  paintings  aro  foreign  paintings, 
vet,  by  reason  of  the  International  C!opyn^ht  Act, 
he  may  be  treated  as  though  he  'were  a  British  sub- 
ject and  the  author  of  a  painting  produced  in  this 
country  by  a  British  subject. 

What  has  actually  been  done'' is,  as  I  understand, 
that  upon  the  stage  of  the  defendants'  theatro  a  large 
gilt  frame  has  been  set  up,  and  within  that  frame  a 
certain  amount  of  canvas  has  been  painted  as  a  back- 
ffroimd,  with  which  at  present  we  have  nothing  to  do, 
because  the  undertaking  given  as  to  that,  I  think, 
covers  that  part  of  the  case,  and  the  argument  before 
us  has  not  been  at  all  rested  upon  the  fact  that  cer- 
tain portions  of  the  so-called  picture  have  consisted 
of  a  painted  canvas  that  has  been  used  as  a  back- 
ground. I  put  that  aside.  The  rest  of  the  so-called 
picture  consists  of  human  figures,  grouped  precisely, 
and  dressed,  I  presume,  precisely  like  the  figures  in  the 

Sictures  of  which  the  plaintiff  is  the  owner ;  and  the 
esign  of  the  pictures,  that  is,  the  grouping  of  the 
figures  and  their  arrangement  in  the  tableaux,  and 
the  accessories  around  them,  are  all  taken,  I  assume, 
directly  from  the  pictures  which  it  is  intended  to 
represent.  The  question  is  whether  tiiat  kind  of 
thmg  (putting  the  background  out  of  sight  for  the 
moment)  being  a  representation  of  a  picture  of  which 
the  plaintiff  is  in  the  position  of  the  author  or  artist, 
is  a  reproduction  of  the  design  of  the  painting,  or  of 
the  design  within  the  meaning  of  this  Act.  If  it  is, 
of  course  the  right  to  an  injunction  is  quite  dear.  ^ 

Now,  is  this  which  I  have  been  shortly  describing, 
a  reproduction  of  such  painting  ?  A  reproduction  of 
a  painting  must  be,  one  womd  think,  by  another 
painting  or  something  which  is  equivalent  to  another 
painting ;  and  I  do  not  think  it  nas  been  argued  on 
that  ground  tiiat  this  is  really  a  reproduction  of  the 
painting.  But  is  it  a  reproduction  of  the  design  of  a 
painting?  The  ar^ment  has  been  rather  put,  on  the 
utter  part  of  the  dause,  that  this  is  a  reproduction  of 
l^e  design  of  a  painting  within  the  meaning  of  this 
Act.  What  does  "reproduction"  really  mean  ? 
'*  Reproduction  "  is  producing  again.  Is  this  a  pro- 
ducing again  the  design  of  this  painting  within  the 
meaning  of  the  Copyright  Act  ?  1  cannot  think  it  is. 
It  seems  to  me  that  in  order  to  reproduce  the  painting 
you  must  have  something  which  is,  and  would  be, 
properly  described  as  a  picture  itself,  and  I  avail  my- 
self of  the  suggestion  made  by  A.  L.  Smith,  L.J., 
during  the  argument.  He  asked  (and  the  question 
seemed  to  me  to  test  it  very  dosely  indeed),  '*  Sup- 
posing the  author  of  these  pictures  had  himsdf  had 
these  tableaux  vivants  represented  upon  tiie  stage  of 
some  theatre  could  he  have  had  a  copyright  in  the 
tableaux  vivants?"  Would  the  tableaux  vivants 
have  been  a  picture  within  the  sense  of  this  Act  of 
Parliament,  and  does  not  a  picture  mean  something 
in  which,  if  the  original  aumor  of  the  painting  had 
himself  produced  it,  he  might  have  had  copyright  of 
that?  1  think  that  is  the  meaning  of  this  Act  of 
Parliament,  I  should  come  to  that  condusion  if  I 
rested  simply  upon  the  language  of  this  1st  section. 
But,  then,  when  you  look  further  into  the  Act  of 
Parliament,  I  think  that  view  is  quite  confirmed  by 
the  language  of  the  subsequent  sections.    Take  sec- 
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tion  6.  Section  6  Beems  to  cover  the  very  same  kind 
of  offence,  and  to  impose  a  pecuniary  penalty  for  the 
repetition  of  any  snch  act.  The  words  are  a  little 
different  there.  They  are :  If  any  one  *•  shall  without 
the  consent  of  the  proprietor  repeat,  copy,  colourably 
imitate,  or  otherwise  multiply,  for  sale,  hire,  exhibi- 
tion, or  distribution,*'  and  so  on,  he  shall  forfeit  a  sum 
not  exceeding  £10 ;  **  and  all  such  repetitions,  copies, 
and  imitations  made  without  such  consent  as  aforesaid, 
and  all  negatives  of  photographs  made  for  the  purpose 
of  obtaining  such  copies,  shall  be  forfeited  to  tne  pro- 
prietor of  the  copyright." 

Therefore,  the  Act  contemplates,  I  think,  such  a 
reproduction  as  results  in  a  picture  which  can  be 
forfeited  under  section  6.  Of  course,  to  apply  this 
particular  case  you  see  at  once  here  there  is  no  repro- 
duction of  a  picture  that  could  be  forfeited,  the  living 
persons  who  represent  themselves  in  the  tableaux, 
no  doubt  taken  from  the  design  of  the  original  pic- 
ture, cemnot  be  forfeited.  This  is  a  case  which  aoes 
not  seem  to  me  to  come  within  the  meaning  of  this 
statute  at  all.  If  it  did,  it  would  follow,  c3  course, 
that  anybody,  in  his  own  private  drawing-room,  who 
arranges  a  tableaux  vivant  of  his  friends  or  guests  in 
the  manner  and  for  the  purpose  of  imitating  a  group 
of  figures  in  a  well-known  picture,  would  be  inmng- 
ing  ue  Copyright  Acts,  bemuse  the  element  of  doing 
it  for  reward  or  remuneration  does  not  enter  into  the 
act  at  all.  Any  kind  of  copying,  whether  for  profit 
or  not,  comes  equally  within  the  mischief  against 
which  this  Act  of  Parliament  was  enacted. 

For  my  part  I  come  to  the  conclusion  that  this 
which  has  been  done  (leaving  the  background  out  of 
the  question)  is  not  an  inmngement  of  anything 
within  this  Act  of  Parliament,  that  it  is  not  a  repro- 
duction of  the  paintings  which  are  here  in  question, 
and,  therefore,  tiiat  this  appeal  entirely  fails,  and  must 
be  dismissed,  with  costs. 


A.  L.  Smith,  L.J. — ^The  question  in  this 
depends  entirely  upon  the  construction  of  this  Act 
relating  to  copyright  in  works  of  fine  art,  and  is  a 
very  small  pomt,  though  I  admit  it  is  of  importance. 

Now  in  the  preamble  to  that  Act  it  is  recited, 
**  Whereas  by  law  as  now  established  the  authors  of 
paintings,  drawings,  and  photographs  have  no  copy- 
right in  such  works,"  and  then  it  goes  on,  '*  Be  it 
enacted."  Now,  what  is  enacted?  It  is  enacted 
that  *'the  author  of  every  painting,  drawing,  and 
photograph  shall  have  the  sole  and  exclusive  right 
of  copying,  engraving,  reproducing,  and  multiplymg 
such  painting  or  drawing  bud  photograph,  and  the 
design  thereof,  ^any  means  and  of  any  size  "  ;  and 
the  question  is.  What  is  the  meaning  of  that  section  ? 
It  is  provided  by  this  Act  that  if  that  right  of  the 
author  of  any  painting,  drawing,  or  photograph  be 
infringed  he  has  three  remedies :  he  may  come  for  an 
injunction,  he  may  also  go  for  penalties  under  section 
6,  and  he  may  go  for  damages  under  section  1 1 ;  and 
when  I  have  to  construe  an  Act  of  Parliament,  it 
always  seems  to  me  important  that  you  should  look 
at  the  whole  Act  and  not  at  the  one  section  which  you 
have  to  construe. 

Now,  looking  at  the  whole  act,  and  inasmuch  as  if 
the  author,  as  I  have  said,  of  every  drawing,  painting, 
and  photograph,  if  his  ri^ht  is  infringed,  may  go  for 
any  one  of  mese  remedies,  I  look  to  see  what  the 
Legislature  has  said,  if  he  goes  for  remedies  either  by 
way  of  penalty  or  by  way  of  damages,  shall  happen. 

It  is  patent  and  as  clear  as  anything  can  be  upon 
an  Act  of  Parliament,  that  section  6  (which  deals 
with  penalties)  and  section  11  (which  deals  with 
damages)  do  not  include  a  case  which  we  are  now 
asked  to  brin^  within  section  1 — for  the  very  simple 
reason  that  if  he  went  for  penalties  under  section  6 


it  is  provided  that  the  piratical  imitations  are  to  be 
forfeited — which,  of  course,  applies  only  to  thingi  in 
the  nature  and  character  of  paintings,  pictures,  or 
photographs,  and  things  of  that  sort,  and  not  to 
Uving  beuijKS,  because  they  cannot  be  forfeited;  aoi 
if  he  goes  ror  damages  under  section  11,  it  is  eqosUj 
patent  that  the  present  case  is  not  aimed  at  by  BeetioQ 
11,  because,  in  addition  to  damages,  he  is  entitled  to 
enforce  the  delivery  to  him  of  all  unlawful  repetitians, 
copies,  and  imitations,  and  negatives  of  pbotognpb. 
It  is  perf  ectiy  clear  what  the  Legidatare  had  in  iti 
mind — ^viz.,  that  the  piratical  acts  would  tike  tlie 
form  of  things  which  could  be  given  up  to  be 
forfeited  when  they  were  oomplainm  of,  and  vbei 
penalties  were  obtamed  or  damages  were  reooterei 

Now  I  look  at  the  1st  section  in  the  light  of  ti» 
sections  that  I  have  read— 6  and  11.  What  does  the 
first  section  say  ?  It  says  that  **  the  author  of  eyoy 
painting,  &c.,  shall  have  the  sole  and  exdusiYe  lig^ 
of  copying,  engraving,  reproducing,  and  multipljng 
such  painting,  drawing,  photograph,  and  the  desigs 
thereof."  "  Copying."  How  do  you  copy  a  ptintng  r 
'*  Engraving."  How  do  you  engrave  a  paintiiig^ 
'  *  Beprodudng.'  *  How  do  you  reproduce  a  psintrng  * 
**  Mmtiplying."  How  do  you  multiply  a  pamtmg? 
I  am  not  reading  here  the  other  words,  **  dnwing. 
photograph,  or  design,"  because  one  is  sufficiflnt  I 
ask  myseu,  stopping  here,  how  do  you  do  any  (ne  of 
these  tlungs,  copy,  engrave,  reproduce,  or  muhiolj? 
How  do  you  copy,  engrave,  reproduce,  or  mnlt^  a 
painting  or  picture  P  Why,  of  course,  by  somc&inf 
in  the  nature  or  character  of  a  paintmg,  pkton. 
drawing,  or  engraving.  But  then  it  is  said  thiit  I  sa 
not  reading  the  whole  of  that  section,  because  I  baic 
left  out  the  words  **  by  any  means  and  of  any  aa," 
and  that  those  words  cover  tableaux  vivants,  or  ^ 
grouping  of  living  figures— that  because  the  ptttart 
has  been  copied  it  is  reproduced,  and  has  bes 
multiplied  by  some  other  means  and  of  some  otfer 
size.  That  is  not,  to  my  mind,  the  meaning  of  tk 
Act  at  all ;  to  say  it  was  would  be  straining  it  ootc^ 
all  proportion.  I  am  clearly  of  opinion  that  vh& 
this  Act  was  passed  nobody  ever  dreamt  of  tiring  to 
include  a  case  like  this  in  it.  When  you  loot  st  tkc 
statute  you  see  it  was  not  drafted  for  that  parpoie; 
and,  putting  (according  to  the  terms  of  Sir  Geocs* 
Jessel)  a  fair  and  honest  meaning  on  this  Act,  I  >■ 
clearly  of  opinion  that  the  present  appUoation  fsilt- 
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his  decUhy  the  ducJ^ss  claimed  the  equity  of  redemption  <u 
belonging  to  her,  and  alleged  that  she  had  only  assigned 
the  house  to  her  husband  to  enable  him  to  borrow  money 
upon  it;  thai  it  had  been  agreed  that,  subject  to  the  mort- 
gagey  the  house  should  remain  her  own;  and  that  the 
duke  had  expressed  his  willingness  and  intention  to  re- 
convey  to  the  duchess.  The  creditors  of  the  duke  objected 
that  there  was  no  such  agreement  in  writing  as  would 
satisfy  the  Statute  of  Frauds,  and  contended  that  the 
house  formed  part  of  the  outstanding  estate  of  the  duke. 

Held,  that,  inasmuch  as  the  Statute  of  Frauds  could 
not  be  used  to  cover  a  fraud,  parol  evidence  was  ad- 
missible to  prove  the  alleged  agreement,  and  tJiat  the  same 
had  been  proved  ;  thait  the  duke  could  not  have  set  up  the 
statute  if  he  had  been  called  upon  to  reconvey,  and  that 
his  creditors  were  in  no  better  position  than  he  was ;  and 
thaty  consequently,  the  equity  of  redemption  belonged  to 
the  duchess. 
Lord  Imham  v.  Child,  1  Br,  C,  C.  92,  distinguished, 
Haigh  V.  Kaye,  20  W.  R,  597,  L.  £.  7  Ch.  App.  469, 
followed,  in  preference  to  Leman  v.  Whitley,  4  Russ, 
423. 

In  this  action,  which  was  a  creditor's  action  for  the 
administration  of  the  estate  of  the  late  Duke  of  Marl- 
borough, the  defendants  being  the  Duchess  of  Marl- 
borough and  Mr.  Whitehead,  the  executors  and 
trustees  of  the  will  of  the  late  duke,  the  question  now 
for  the  consideration  of  the  court  was  whether  tiie 
leasehold  house,  Ko.  3,  Carlton  House-terrace,  the 
town  residence  of  the  late  duke  and  the  duchess, 
belonged  absolutely  to  the  latter,  or  whether  it 
formed  part  of  the  former's  outstanding  personal 
estate.  From  the  evidence  it  appeared  that  the  duke 
and  duchess  were  married  in  New  York  in  June,  1888, 
and  that  about  the  same  time  the  house  in  question 
was  bought  for  £21,000,  which  was  paid  oy  the 
duchess  out  of  her  separate  estate,  the  lease  being 
assigned  to  her  by  deed  dated  the  19th  of  February, 
1889.  About  the  end  of  1889  and  the  beginning  of 
1890  the  duke  was  desirous  of  raising  money  to  pay 
off  pressing  debts,  but  he  found  difficulty  in  doing  so, 
and  the  duchess  consented  to  allow  bun  to  borrow 
money  on  the  security  of  the  house,  but  it  was 
arranged  that  the  mortgage  should  not  be  taken  in 
her  name.  Accordingly  the  house  was  assigned  to 
the  duke  on  the  5th  of  May,  1890,  and  was  by  him 
mortgaged  by  deed,  dated  the  6th  of  June,  1890,  for 
£16,000,  the  equity  of  redemption  being  reserved  to 
him*    The  duke  died  on  the  9th  of  November,  1892. 

In  her  affidavit  the  duchess  stated  that  it  was  never 
intended  that  she  should  part  with  the  house,  but 
that  the  agreement  was  that  it  should  be  transferred 
to  the  duke  solely  to  enable  him  to  borrow  a  sum  of 
money  upon  it,  and  that,  subject  to  the  mortgage,  the 
house  should  remain  her  own.  She  further  deposed 
that  the  question  of  the  reassignment  to  her  was  dis- 
cussed on  several  occasions,  and  that  it  was  always 
intended  that  it  should  be  carried  out,  and  in  par- 
ticular that  on  the  occasion  of  an  interview  between 
the  duke  and  the  defendant  Whitehead,  her  solicitor, 
the  matter  was  discussed,  and  that  the  duke  told 
Whitehead  in  her  presence  that  the  house  belonged  to 
her  and  would  be  reassigned  to  her. 

Whitehead  gave  evidence  to  the  same  effect,  and  he 
further  stated  that  he  had  at  the  interview  referred 
to  by  the  duchess  suggested  to  the  duke  that  the  house 
might  be  transferr^into  the  duchess's  name  subject 
to  the  mortgage,  and  that  the  duke  said  he  thought  it 
had  better  be  done ;  but  that  there  was  no  immediate 
pressure,  and  that  it  had  never  been  done. 

l^e  duchess  and  Whitehead  were  both  cross- 
examined  upon  their  affidavits,  and  substantiated  in 
effect  their  evidence  in  chief. 

Buckley,  Q,C,,  and  Vernon  Smithy  for  the  plaintiff. 


—The  equity  of  redemption  belongs  to  the  late  duke's 
estate.  The  deeds  exactly  carry  out  the  intention  of 
the  parties.  The  assignment  to  the  duke  was  for 
valuable  consideration,  for  it  contained  a  covenant  to 
perform  the  obligations  of  the  lease :  Price  v.  Jenkins, 
6  Ch.  D.  619,  25  W.  K.  Dig.  253.  Parol  evidence  is 
not  admissible  to  show  a  different  intention.  The 
Statute  of  Frauds,  ss.  7  and  8,  does  not  apply,  for 
there  is  no  resulting  trust.  The  court  will  not,  it  is 
true,  allow  the  statute  to  be  set  up  to  cover  a  fraud, 
but  there  is  no  fraud  in  this  case.  We  rely  on  Leman 
V.  WhiUey,  4  Buss.  423 ;  Lord  Imliam  v.  Child,  1  Br. 
C.  C.  92 :  CH'pps  v.  Jee,  4  Br.  C.  C.  472 ;  Childers  v. 
Childers,  5  W.  B.  859,  1  De  G.  &  J.  482 ;  BaHlett  v. 
Pickersgill,  1  Cox,  15,  which,  although  commented 
upon  in  Heard  v.  Pilley,  17  W.  B.  750,  L.  B.  4 
Ch.  App.  548,  were  not  overruled :  James  v.  Smith, 
39  W.  B.  396,  [1891]  1  Ch.  384.  In  Haigh  v. 
Kaye,  20  W.  B.  597,  L.  B.  7  Ch.  App.  469,  which 
is  against  us,  the  defendant  had  obtained  the  pro- 
per^ by  fraud,  and  had  by  his  pleadings  practi^y 
given  up  the  point.  Parol  evidence  was  admitted  in 
Lincoln  v.  Wright,  7  W.  B.  350,  4  De  G.  &  J.  16, 
but  the  decision  was  based  upon  part  performance 
and  upon  the  fact  that  the  instrument  did  not  carry 
out  the  intention  of  the  parties.  Davies  v.  Otty,  13 
W.  B.  484,  35  Beav.  208,  was  decided  under  the  8th 
section.  In  Booth  v.  Turle,  21  W.  B.  721,  L.B.  16  Eq. 
182,  the  deed  did  not  represent  the  real  transaction.  In 
the  present  case  no  rights  were  reserved  or  intended 
to  be  reserved  to  the  duchess,  and  the  duke  could 
have  borrowed  as  much  money  on  the  house  as  he 
wished.  There  was  no  obligation  as  between  himself 
and  the  duchess  to  pay  off  the  debt  within  any  por- 
ticular  time,  so  that  she  had  only  a  hope  of  a  recon- 
veyance to  her.  But,  quite  apart  from  the  statute, 
the  alleged  agreement  has  not  bsen  proved. 

Orosvenor   Woods,  Q.C,    and  W,     Druce,    for    the 

S resent  duke. — We  do  not  dispute  the  claim  of  the 
uchess  to  the  eqmty  of  redemption,  but  we  submit 
that  she  takes  the  house  subject  to  the  mortgage. 

Hastings,  Q.C,  asid  Mctcnaghten,  for  the  duchess. — 
Although  we  daim  to  have  the  mortgage  debt  paid 
out  of  the  late  duke's  estate,  that  question  does  not 
arise  on  this  inquiry.  The  Statute  of  Frauds  does  not 
apply  in  cases  where  it  would  be  dishonest  to  retain 
the  property,  notwithstanding  that  the  original 
transaction  was  honest.  The  plaintiff  is  in  no  better 
position  than  the  late  duke,  who  could  not  have  set  up 
the  statute  if  he  had  been  asked  to  reconvey.  Leman  v. 
Whitley  was  doubted  by  Lord  St.  Leonards :  Sugden  on 
Vendors  and  Purchasers,  14th  ed.,  p.  702.  The  duchess 
might  at  any  time  have  put  a  stop  to  further  borrow- 
ing and  might  have  insisted  upon  a  reconveyance.  Lord 
Imham  v.  Child  is  not  a  decision  of  much  weight, 
and  the  more  recent  cases  have  decided  that  the  fraud 
consists  in  insisting  upon  a  conveyance  as  absolute 
when  it  was  not  inteiuded  to  be  so,  and  that  the 
question  does  not  depend  upon  the  nature  of  the 
original  transaction:  Lincoln  v.  Wright;  Booth  v. 
Turle;  Haigh  v.  Kaye,  The  judgment  of  Turner, 
L.J.,  in  Childers  v.  Childers  is  in  our  favour. 

Beale,  Q.C,  and  Blackutell,  for  the  executors  and 
trustees  of  the  will  of  the  late  duke. 

Buckley,  Q.C,  replied. 

Cur,  adv,  vult. 

Stirling,  J.  [after  stating  the  facts  and  referring 
to  the  affidavits,  continued : ]. — Upon  the  evidence  it 
seems  to  me  to  be  made  out  that  the  house  was 
transferred  to  the  duke  simply  for  the  limited  purpose 
of  enabling  him  to  borrow  money,  and  that  suoject  to 
the  mortgage  created  by  him  it  was  intended  that  the 
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house  should  continue  to  belong  to  the  duchess ;  and 
if  the  question  raised  had  related  to  a  sum  of  stock — as, 
for  example,  Consols — transferred  for  the  like  purpose, 
I  should  oe  of  opinion  that  the  ec^uity  of  redemption 
belonged  to  the  duchess.  The  plamtifp,  however,  who 
represents  the  creditors  of  the  late  duke,  raises  the 
objection,  as  I  think  he  is  within  his  rights  in  doing, 
that  the  evidence  with  which  I  have  been  dealing  is 
rendered  inadmissible  l^  the  Statute  of  Frauds, 
ss.  7  and  8.  To  this  it  is  answered  that  to  exclude 
the  evidence  would  be  to  permit  the  Statute  of  Frauds 
to  be  used  to  cover  a  fraud ;  and  the  question  to  be 
decided  is,  whether  under  the  circumstances  this  is  a 
valid  answer  to  the  plea  of  the  statute. 

The  general  principle  that  the  statute  is  not  to  be 
used  as  a  protection  to  fraud  has  long  been  recognized 
bv  courts  of  equity,  but  it  does  not  seem  to  have  been 
always  applied  in  a  uniform  manner.  For  the  purpose 
of  the  present  case  the  most  imx)ortant  decisions  to  be 
considered  are  those  of  Lord  Imham  v.  Child,  Leman 
V.  WhiUey,  Lincoln  v.  Wright,  and  Haigh  v.  Kaye. 
Lord  Imham  v.  ChUd  was  a  case  of  a  grant  of  an 
annuity.  Upon  a  bill  being  filed  to  redeem  suggesting 
it  was  part  of  the  agreement  that  it  should  be  psdeem- 
able,  llie  agreement  being  left  out  of  the  deed  on 
the  idea  that  if  inserted  the  transaction  would  be 
usurious,  parol  evidence  was  offered  as  to  this,  but 
was  not  admitted  to  contradict  the  deed,  not  being 
charged  to  have  been  omitted  by  fraud.  In  tiiat  case 
the  Lord  Chancellor  says,  "It  is  admitted  that 
the  deed  will  bind  if  no  fraud  is  committed,  but 
objected  that  when  a  fraud  interferes,  there  the 
evidence  may  be  introduced.  The  objection  is 
founded  on  a  ^reat  deal  of  wisdom  and  good  sense. 
But  the  question  is,  if  it  were  always  to  be  ad- 
mitted, whether  it  would  not  be  subversive  of  justice ; 
the  court  has  held  that  it  would.  If  the  agreement 
had  been  varied  by  fraud,  the  evidence  would  be 
admissible.  The  argument,  then,  must  be  to  impute 
fraud  to  the  party.  The  rule  of  evidence  is  not  sub- 
veorted  if  there  is  dear  proof  of  fraud.  The  com- 
mitting of  the  agreement  to  writing  is  an  awiment 
against  fraud."  Then  he  passes  on  to  consider  the 
state  of  the  facts.  Then,  the  evidence  having  been 
read  for  the  purpose  of  ascertaining  whether  such  a 
fraud  was  estsiblisiied  as  would  make  it  a  ground  of 
equity,  the  Lord  Chancellor  says:  ''As  far  as  the 
object  was  to  explain  the  agreem^it  by  any  other 
matter,  I  thought  it  necessary  to  look  into  the  bill  to 
see  whether  it  alleged  it  to  be  fraudulent.  Had  the 
bill  been  so  framed,  I  should  have  thought  mysdlf 
bound  to  hear  the  evidence ;  and  then  my  duty  would 
be  to  consider  whether  it  afforded  a  ground  of 
equity."  He  then  goes  on  to  discuss  the  frame  of 
the  bill,  and  he  comes  to  the  conclusion  that  fraud 
was  not  sufficiently  charged  in  the  bill,  or  made  out. 
The  decision  is  Uius  explained  by  Lord  Eldon  in 
Marquis  Townshend  v.  Stangroom,  in  6  Yes.,  at  p. 
332  :  **  Lord  Imham  v.  Child,**  he  says,  *•  went  upon 
an  indisputably  dear  prindple — ^that  the  parties  did 
not  mean  to  insert  in  the  agreement  a  provision  for 
redemption,  because  they  were  all  of  one  mind,  that 
it  would  be  usurious ;  and  they  desired  the  court  not 
to  do  what  they  intended,  for  the  insertion  of  the 
provision  was  dSrectly  contrary  to  their  intention ; 
but  they  desired  to  be  put  in  the  same  situation  as  if 
they  had  been  better  informed,  and  consequently  had 
a  contrary  intention.  The  answer  is,  they  admit, 
it  was  not  to  be  in  the  deed ;  and  why  the  court  was 
to  insert  it  where  two  risks  had  occurred  to  the 
parties — ^the  danger  of  usury,  and  the  danger  of 
trusting  to  the  honour  of  the  party." 

In  Leman  v.  WhiUey  a  son  conveyed  an  estate  to 
his  father  nominally  as  purchaser  in  consideration  of 
a  sum  of  £400  expressed  to  be  paid  by  the  father  to 


the  son.  Beally  the  father  was  intended  to !» a 
trustee,  and  the  object  of  the  conveyance  wai  that 
the  father,  who  was  in  better  credit  than  tbe  soa, 
should  raise  money  upon  it  by  way  of  mortgage  for 
the  use  of  the  son.  The  father  d[ied  shortly  after- 
wards, and  before  any  money  was  raised,  having  by  & 
will,  subsequent  to  the  conveyance,  made  a  geoenl 
devise  of  all  his  real  estate.  It  was  hdd  ihtX  tk 
case  was  within  the  Statute  of  Frauds,  and  that  pard 
evidence  was  not  admissible  to  prove  the  tnot,  boi 
that  the  son  had  a  lien  on  the  estate  as  vendor  for 
the  apparent  consideration,  no  part  ef  whidi  had 
been  paid.  Sir  J.  Leach,  M.B.,  says :  **  There  can  be 
no  doubt  of  the  moral  honesty  of  the  daim  made  br 
the  bUl.  But  the  question  is  whether  the  plaintiff 
can  be  relieved  consistently  with  the  proriaonfl  of 
the  Statute  of  Frauds,  which,  although  it  mftybear 
hard  upon  the  plaintiff  in  the  particular  case,  was  cer- 
tainly called  for  by  the  public  interest.  There  ii  hsi 
no  pretence  of  fraud,  nor  is  there  any  im8ax^idLe&- 
sion  of  the  parties  with  respect  to  the  effect  of  the 
instruments.  It  was  intended  that  the  ^ther  dumld, 
by  legal  instruments,  appear  to  be  the  legal  owner  d 
the  estate.  There  is  here  no  trust  ariadng  or  result- 
ing by  the  implication  or  construction  of  law."" 
Then,  a  litUe  later  on,  he  says :  '*  Considering  myaeH 
bound,  therefore,  to  treat  this  case  as  a  pnrdiase 
by  the  father  from  the  plaintiff,  there  does,  however, 
arise  an  equity  for  the  plaintiff^  whidi,  coneiateD^ 
with  the  facts  stated  and  proved,  and  onds  the 
prayer  for  general  relief,  he  is  entitled  to  claim.  It 
is  stated  and  proved  that  no  part  of  the  alleged  priee 
or  consideration  of  £400  was  ever  paid  by  the  father 
to  the  plaintiff;  and  the  plaintiff,  theref(»e,  m 
vendor,  has  a  lien  on  the  estate  for  this  sum  of  £400, 
and  the  decree  must  be  accordingly."  I  may  wet- 
tion  that  this  case  has  been  questioned  by  Lord  St 
Leonards  in  his  treatise  on  Vendors  and  Pnrchaass, 
at  p.  702  of  the  14th  edition. 

The  next  case  to  which  it  is  necessary  to  refef  a 
Lincoln  v.  Wright,  in  4  De  G.  &  J.  16.  Tberea 
mortgagee  with  a  power  of  sale  of  real  estate  i&- 
formed  the  mortgagor  that  he  should  sdl  it  i^ 
£220  unless  more  were  offered.  It  was  te^ 
upon  verbally  agreed  between  L.,  the  moitgagv. 
and  another  person,  W.,  that  W.  should  boy  it 
on  the  mortgagor's  behalf  for  £230,  and  ban  a 
Hen  on  it  for  that  sum ;  that  the  mortgage  du^ 
pay  interest  and  continue  to  occupy  the  part  b« 
then  occupied ;  and  that  W.  should  receive  the  reeii 
of  the  rest  to  reduce  the  prindpal.  An  offer  by  W. 
to  purchase  for  £230  was  then  sent  by  L.'i  agoit 
to  the  mortgagee,  who  accepted  it,  and  under  te 
power  of  sale  conveyed  to  W.'s  infant  daogbter  bf 
W.'s  direction.  L.  continued  in  occupation  of  ^ 
part  he  was  to  occupy,  and  paid  interest,  W.  reoetw? 
the  rest.  This  contmued  for  about  ten  months,  wbs 
W.  died.  After  his  death  his  daughter,  by  bff 
guardian,  brought  ejectment,  daiming  to  be  ami^ 
owner,  and  it  was  held  that  the  Statute  of  Frsodi  w 
no  defence  to  a  bill  by  L.  to  enforce  the  agnas^ 
Knight  Bruce,  L.J.,  rested  his  judgment  on  thefa^ 
that  the  continuance  of  tlie  mortgagor  in  P<*"^^ 
after  the  conveyanoe,  being  referable  only  to  t^ 
verbal  agreement,  amounted  to  part  perfocmaDOf  « 
that  agreement,  and  excluded  the  operation  d  ^ 
statute.  But  on  p.  21  (4  De  G.  4  J.)  he  sap* 
**I  may  add  that,  though  I  have  mentioned  IjJ 
performance  alone  as  a  ground  for  exduding  dt 
operation  of  the  Statute  of  Frauds,  I  am  w^^ 
that  its  operation  is  not  also  otherwise  exela^ 
in  this  case."  Turner,  L.J.,  distinctly  hsss  » 
judgment,  not  on  part  performance,  Iwtjw 
the  prindple  to  which  I  have  been  refetnag- 
He  says:    "Without  reference  to  the  qusrticftO* 
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part  perfoimanoe,  on  which  I  do  not  think  it 
necessary  to  eive  any  opinion,  I  think  that  the  parol 
evidence  is  admiseiblei  and  is  deoisiTe  upon  the  case. 
The  principle  of  the  court  is  that  the  Statute  of 
Frauds  was  not  made  to  cover  fraud.  If  the  real 
agreement  in  tiiis  case  was  that  as  between  the  plain- 
tiff and  Wright  the  transaction  should  be  a  mortgage 
transaction,  it  is  in  the  eye  of  this  court  a  fraud  to 
insist  on  the  conveyance  as  being  absolute,  and  parol 
evidence  must  be  admissible  to  prove  the  fraud."  I 
may  point  out  that  in  that  case  a  volunteer  claiming 
under  W.,  who  made  the  bargain,  was  not  allowed  to 
set  up  the  statute. 

Lastly,  in  Haigh  v.  Kaye,  the  plaintiff  conveyed  an 
estate  to  the  defendant  by  a  deed  in  which  the  con- 
veyance was  expressed  to  be  absolute  in  consideration 
of  a  sum  of  money  paid  by  the  defendant,  but  no 
purchase-money  actually  passed.  In  this  respect  the 
case  very  much  resembles  Leman  v.  WhUley,  The 
plaintiff  alleged  that  he  conveyed  the  estate  to  the 
defendant  as  a  trustee  for  him.  The  defendant  in 
his  answer  admitted  that  he  gave  no  consideration 
for  the  estate,  but  he  stated  iha,t  the  plaintiff  made 
the  conveyance  fearine  that  an  adverse  decision 
would  be  made  against  nim  in  a  suit  then  pending  in 
chancery,  and  that  it  was  understood  that  tiie  de- 
fendant should  account  to  the  plaintiff  for  the  rents 
until  he  could  make  arrangements  for  paying  the 
purchase-money ;  and  if  no  such  arrangements  could 
be  made,  that  he  should  reconvey  the  estate.  The 
defendant  claimed  to  hold  the  estate  dischju*ged  from 
any  trust,  and  claimed  the  benefit  of  the  Statute  of 
Frauds.  Then  arose  a  question  whether  the  tran- 
saction was  an  illegal  one,  but  that  was  decided 
adversely  to  the  defendant.  On  the  question  of 
the  Statute  of  Frauds  it  was  held  that  the 
statute  could  not  be  pleaded  in  answer  to  the 
plaintiff's  daim,  and  that  as  the  evidence  did  not 
establish  the  existence  of  any  such  agreement  as 
was  alleged  by  the  defenduit,  the  defendant  must 
reconvey  the  estate  to  the  plaintiff.  James,  L.J.,  in 
dealing  with  the  objection  haaed  on  the  statute,  says  : 
"  The  defendant  amnits  that  he  took  the  estate  upon 
the  most  positive  agreement  to  return  it;  but  in 
another  part  of  his  answer  he  sets  up  the  Statute  of 
Frauds,  and  daims  the  estate  as  a  right.  Kow  the 
Statute  of  Frauds  no  doubt  says  that  a  person  claim- 
ing under  any  declaration  of  ^st  or  confidence  must 
show  that  in  writing ;  but  the  statute  goes  on  to  say 
that  no  resulting  trust,  and  no  trust  arising  from 
operation  of  law,  is  within  that  enactment.  I  appre- 
hend it  is  clear  that  the  Statute  of  Frauds  was  never 
intended  to  prevent  the  court  of  equity  from  giving 
relief  in  a  case  of  a  plain,  dear,  and  deliberate  fraud. 
The  words  of  Turner,  L.J.,  in  the  case  of  Lincoln  v. 
Wright^  where  he  said,  '  The  principle  of  this  court  is 
that  the  Statute  of  Frauds  was  not  made  to  cover 
fraud,'  express  a  prindple  upon  which  this  court  has 
acted  in  numerous  instances,  where  the  court  has  re- 
fused to  allow  a  man  to  take  advantage  of  the  Statute 
of  Frauds  to  keep  another  man's  property  which  he 
has  obtained  through  fraud." 

Now  with  reference  to  these  cases  I  think  that  Lord 
Imham  v.  ChUd  does  not  govern  the  present  case. 
There  the  question  whether  the  deed  in  question 
should  be  redeemable  or  irredeemable  was  considered 
by  the  parties,  and  the  former  alternative  was 
deliberatdy  rejected ;  and  if  in  the  present  case  the 
question  whether,  upon  the  execution  of  the  deeds  of 
the  5th  of  May  and  the  6th  of  June,  1890,  a  declara- 
tion of  trust  or  reconveyance  of  the  eejuity  of  redemp- 
tion, should  be  executed  had  been  raised  between  the 
doke  and  duchess,  and  they  had  dedded  that  none 
should  be,  the  cases  would  have  seemed  to  me  to  be 
parallftl.    But  no  sooh  question  arose  untQ  afterwards ; 


and  when  the  true  state  of  things  was  brought  to 
their  attention  by  their  legal  adviser,  the  duke  appears 
to  have  expressed  his  willingness  to  reconvey.  Leman 
V.  Whitley  is  unquestionably  very  dose  to  tiie  present 
case,  but  the  question  is  whether  it  ought  to  be 
followed,  having  regard  to  the  subsequent  cases  to 
which  I  have  referred.  In  argument  a  distinction 
was  drawn  between  the  present  case  and  Lincoln  v. 
Wright  on  the  ground  that  in  the  latter  case  the  deed 
was  put  in  a  form  contrary  to  the  intention  of  the 
parties.  I  do  not  read  the  judgment  of  Turner, 
ij.J.,  in  this  sense,  and  at  all  events  it  appears  to  me 
that  no  such  explanation  is  applicable  to  Haigh  v. 
Kaye.  If  the  view  of  the  law  which  prevailed  in 
Leman  v.  Whitley  had  been  followed,  it  seems  to  me 
that  the  plaintiff  ought  to  have  been  hdd  entitled  not 
to  a  reconveyance,  but  simply  to  a  lien  on  the  property 
for  £850,  the  nominal  purchase-money ;  on  tne  other 
hand,  if  the  view  of  the  law  which  was  adopted  in 
Haigh  v.  Kaye  had  been  applied  in  Leman  v.  Whitley ^ 
it  appears  to  that  a  reconveyance  ought  to  have  been 
directed.  As  Haigh  v.  Kaye  is  a  more  recent  decision, 
and  also  (as  being  a  dedsion  of  the  Court  of  Appeal) 
of  higher  authority  than  Leman  v.  Whitley ^  I  consider 
mysdf  bound  to  follow  the  former  in  preference  to 
the  latter.  If  the  late  Duke  of  Marlborough  had  in 
his  lifetime  refused  to  convey  the  equity  of  redemp- 
tion at  the  request  of  the  duchess,  I  think  he  could 
not  have  set  up  the  statute.  Nothing  of  the  kind 
ever  happened,  on  the  contrary  the  evidence  appears 
to  me  to  show  tiiat  he  was  vnlling  and  intended  to 
reconvey,  though  unhappily  he  put  off  carrying  his 
expressed  intention  into  effect  until  it  was  too  late. 
In  my  opinion  the  plaintiffs,  as  daiming  under  him,  are 
in  no  better  position,  and  I  think  the  inquiry  should  be 
answered  by  finding  that  the  equity  of  redemption  in 
the  leasehold  house  No.  3,  Carlton  House-terrace 
bdongs  to  the  defendant  the  Duchess  of  Marl- 
borough. 

Solidtors  for  the  plaintiff,  Lewis  &  Letoia. 

Solidtors  for  the  present  Duke  of  Marlborough, 
Milward  &  Co, 

Solidtor  for  the  Duchess  of  Marlborough,  O,  (7.  R* 
MarahalL 

Solidtor  for  the  executors  and  trustees,  Spencer 
Whitehead. 


April  17. 


Q.  B.  Div.  ] 

(Charles  and  Bruce,  JJ.)  j 
Daykin  v.  Parkeb  and  Others  (Justices)  and 
Fabndale.  (a.) 

Licensing  law  —  Licence  —  Renewal  —  General  annual 
licensing  meeting — Proceedings  where  no  notice  of  op' 
position — Grounds  of  objection — Licensing  Act^  1872 
(35  cfe  36  Vid.  c.  94),  s.  42— Licensing  Act,  1874  (37 
&  38  Vict.  c.  49),  s.  26. 

By  section  42  of  the  Licensing  Act,  1872,  justices  at 
the  general  annual  licensing  meeting  may  not  entertain 
any  objection  to  the  renewal  of  a  licence  unless  written 
notice  of  an  intention  to  oppose  the  renewal  has  been 
served  upon  the  holder ,  ^*  provided  that  the  licensing 
justices  may,  notwithstanding  that  no  notice  has  been 
given,  on  an  objection  being  made,  adjourn  the  granting 
of  any  licence  to  a  future  day,  and  require  the  attendance 
of  the  holder  of  the  licence.'*  Section  26  of  the 
Licensing  Act,  1874 — after  reciting  sub-section  (1)  of 
section  42  of  the  Licensing  Act,  1872,  which  enacts  thai 

[a.)  Reported   by   Theobald   Mathew,    Esq., 
Barrister-  at-Law. 
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Hion  Court. 


Daykin  v.  Pakkeb  and  Others  ( Justioes)  and  Farndale. 


High  Goubt. 


where  a  licence-holder  applies/or  the  renewal  of  hU  licencet 
he  need  not  aUend  in  person  at  the  general  annual  licensing 
meeting,  unless  he  is  required  hy  the  licensing  justices  so 
to  attend — enacts  that  '*  such  requisition  shall  not  he  made 
save  Jot  some  special  cause  ^personal  to  the  licensed 
person  *' ;  and  "  a  notice  of  an  intention  to  oppose  the 
renewal  of  a  licence  •  .  .  shall  not  he  valid  unless 
it  states  in  general  terms  the  grounds  on  which  the  renewal 
of  such  licence  is  to  he  opposed,^* 

Held,  thai,  where  no  notice  had  been  given,  and  an 
objection  to  the  renewal  was  made  at  the  annual  licensing 
rneeting,  the  justices  had  power  to  adjourn,  although  the 
grounds  of  objection  were  not  stated  in  court. 

Case  stated  by  the  C!ourt  of  Quarter  Sessions  for 
the  County  of  Warwick. 

The  appellant  (Daykin)  sought  to  have  his  licence 
of  the  **  King's  Head  "  public-house  renewed. 

Prior  to  the  annual  licensing  meeting  no  notice  of 
an  intention  to  oppose  the  renewal  of  the  licence  had 
been  served  upon  him. 

At  the  annual  licensing  meeting,  which  was  held  on 
the  24th  of  August,  1893,  the  chief  constable  said, 
in  open  court,  **  I  object  to  the  renewal  of  this 
licence,"  and  the  justices  adjourned  the  granting  of 
the  licence  till  the  2l8t  of  September. 

The  clerk  to  the  justices  gave  notice  to  the  appel- 
lant in  writing,  requiring  him  to  attend  at  the  ad- 
journed meeting ;  and  the  chief  constable  gave  him 
notice  of  his  objection  in  writing,  stating  the  grounds 
of  his  objection. 

On  the  2lst  of  September  counsel  appeared  for  the 
appellant  before  the  justices,  and  no  objection  was 
made  as  to  the  proceedings  at  the  annual  licensing 
meeting.    The  licence  was  refused. 

The  anpellant  appealed  to  the  court  of  quarter 
sessions,  his  counsel  contending  that  no  valid  objec- . 
tion  had  been  made  by  the  chief  constable  on  the  24th 
of  August,  and  that  the  general  nature  of  his  objec- 
tion to  the  renewal  should  have  then  been  stated  in 
court. 

The  court  of  quarter  sessions  held,  on  the  authority 
of  Beg.  V.  Justices  of  Merthyr  Tydfil,  14  Q.  B.  D.  584, 
33  W.  E.  Dig.  122,  that  the  objection  was  not  valid 
within  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94). 
s.  42,  and  the  Licensing  Act,  1874  (37  &  38  Vict.  c. 
49),  s.  26,  and  stated  a  case. 

Poland,  Q,C,,  and  Russell  Qriffiths,  for  the  justices 
and  chief  constable  (respondents).  —  The  court  of 
quarter  sessions  was  wrong.  The  proviso  of  section 
42,  sub-section  (2),  of  l£e  Act  of  1872  does  not 
require  the  grounds  of  the  objection  to  be  stated  in 
court  when  no  notice  has  been  given.  A  notice  was 
duly  served  on  the  appellant  stating  the  grounds  of 
the  objection,  in  compliance  with  section  26  of  the 
Act  of  1874.  Reg,  v.  Justices  of  Merthyr  Tydfil,  relied 
on  by  the  appellant,  is  an  authority  the  other  way. 
Any  irreg^ularity  was  waived  by  coimsel  for  tiie 
appellant  on  the  21st  of  September.  There  was 
nothing  in  the  appellant's  grounds  of  appeal  to  show 
that  this  point  was  to  be  raised. 

He  cited  Reg,  v.  Farquhar,  L.  R.  9  Q.  B.  258,  22 
W.  B.  Dig.  38 ;  Reg,  v.  Howard,  37  W.  R.  617,  23 
Q.  B.  D.  502 ;  Reg.  v.  Justices  of  Redditch,  50  J.  P.  246  ; 
Whiffen  V.  Justices  of  Mailing,  40  W.  R.  293,  [1892] 
1  Q.  B.  362 ;  Fry  v.  Moore,  37  W.  R.  565,  23  Q.  B.  D. 
395. 

Alfred  Young,  for  the  licence-holder  (appellant). — 
Section  26  of  the  Act  of  1874  must  be  read  with 
section  42  of  the  Act  of  1872.  The  words  **  such 
requisition  shall  not  be  made,  save  for  some  special 
cause  personal  to  the  licensed  person  '*  show  that  the 
justices  are  meant  to  know  what  t^e  nature  of  the 
objection    is.      The   chief   constable   said    only  "  I 


object,"  and  the  justices  could  not  tell  whether  the 
case  was  a  proper  one  to  adjourn.  Reg,  v.  Justiui  of 
Merthyr  TydJU,  as  reported  in  the  LawJownddso^ 
Times  Law  Reports  (54  L.  J.  M.  C.  78,  1  Time*  L  B. 
320),  is  an  authority  to  show  that  under  section  42  <^ 
the  Act  of  1872  the  grounds  of  the  obiection  most  be 
stated  before  the  justices  adjourn  the  hearing.  Loid 
Coleridge  says,  "Had  the  policeman  come  into  court 
and  said,  *I  object  to  the  application  on  neb  & 
ground,'  then  it  might  have  justified  an  adjoom- 
ment." 

Charles,  J. — In  this  case  objection  is  railed  to  the 
decision  of  the  Court  of  Quarter  Sessions  of  Wsrvkk- 
shire,  which  held  that  certain  proceedings  taken  \dm 
the  justices  at  the  annual  bcensing  meeting  in  cob- 
nection  with  the  renewal  of  a  licence  were  void.  Hit 
ground  for  the  decision  of  the  court  was  that  no  vM 
objection  was  made  to  the  renewal  of  the  boenoe 
before  the  justices  within  section  42  of  the  lioeniisg 
Act,  1872,  and  section  26  of  the  Ticensing  Act,  l$7i 
The  only  question  for  us  is  whether  in  Uie  circum- 
stances the  justices  at  petty  sessions  had  jnzisdictioft 
to  refuse  the  licence.  The  court  of  quarter  aeisou 
held  that,  there  having  been  no  valid  objection  to  tk 
renewal,  the  justices  were  bound  to  renew  the  Kceaee. 

As  to  the  general  annual  licensing  meeting  soetba 
42,  sub-section  (2),  of  the  Licensing  Act,  1S72,  »j^ 
'*  The  justices  shall  not  entertain  any  objection  to  tk 
renewal  of  such  licence  .  .  .  unless  written  ^>tbe 
of  an  intention  to  oppose  the  renewal  of  such  Hoeeoe 
has  been  served  on  such  holder  not  less  than  leTCB 
days  before  the  commencement  of  the  general  annck 
licensing  meeting :  provided  that  the  lioensing  joi- 
tices  may,  notwithstanding  that  no  notice  has  b^ 
given,  on  an  objection  being  made,  adjonn  ^ 
granting  of  any  licence  to  a  future  day,  and  nqtiif 
the  attendance  of  the  holder  of  the  licence.** 

Now  in  this  case  there  was  no  written  notice  of  tf 
intention  to  oppose,  but  on  the  day  of  the  anaal 
licensing  meeting  the  chief  constable,  in  open  eoel 
said  that  he  objected  to  the  renewal  of  the  Boenee. 

The  justioes  thereupon  required  the  liooice-fac^ 
to  attend,  and  on  the  same  day  the  chief  conitaUr 
sent  a  notice  to  the  licence-holder,  stating  the  grooa^ 
of  his  objection.  Section  26  of  the  Licensng  i^ 
1874,  is  relied  on  to  show  that  the  chief  ooostaiie 
should  have  stated  his  grounds  in  open  ooart  1W 
section  (after  referring  to  section  42,  sub-sectioB  ;i> 
of  the  Act  of  1872,  which  enacts  that  wh^e  a  lieesce 
holder  applies  for  the  renewal  of  his  liooioe,  he  v^ 
not  attend  in  person  at  the  general  annual  ho^^ 
meeting,  unless  he  is  required  by  the  lioeofling  joAiee 
so  to  attend)  says :  * '  Such  requisition  shall  not  ^^^ 
save  for  some  special  cause  personal  to  the  heew 
person,"  and  later  on,  **  A  notice  of  an  inteotioe  » 
oppose  the  renewal  of  a  licence  .  .  .  ihiH  not  ^ 
vaud  unless  it  states  in  general  terms  the  groi^  ^^ 
which  the  renewal  of  such  licence  ia  to  be  oppotsA 
The  argument  upon  which  the  appellant  relies,  to  dJ 
mind,  is  futile.  The  Legislature  has  not>  by  *et^ 
26  of  the  Act  of  1874,  cut  down  the  powen  of  tk 
justices. 

It  is  said  on  behalf  of  the  lioeDoe-holder  u* 
unless  the  grounds  are  stated  at  the  time  theoi?^' 
tion  is  made,  the  justices  have  no  way  of  ^^"1*5^^ 
whether  an  adjournment  should  be  gimnted  aad^^ 
attendance  of  tiie  licence-holder  required.  Theanix  | 
to  that  is,  that  the  matter  is  one  for  the  diw«*^ 
of  the  justices,  and  that  t^ey  will  not  adjoszsiiis 
improper  case.  ' 

The  notice,  which  might  be  said  to  be  nnii««B7 
complies  with  section  26   of  the  Act  of  1^74^^ 
therefore  the  point  that  the  justioes  had  no  ' 
tion  to  adjourn  falls  to  the  ground. 
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High  Coubt. 


Tbavis  (Appellant)  v,  Utley  (Respondent). 


High  Court. 


If  there  was  any  irregularity  in  the  form  of  the 
olnection  the  irregularity  can  hie  ^t  rid  of,  and  the 
subsequent  conduct  of  the  applicant  constituted  a 
waiver  of  the  informality.  As  to  the  cases  cited  by 
Mr.  Young,  Beg.  ▼.  Justices  of  Merthyr  Tydvil  simply 
decides  that  an  objection  to  a  renewal  made  to  the 
justices  in  private  is  not  enough.  It  is  true  that  in 
Reg.  V.  Justices  of  Merthyr  Tydvil  Lord  Coleridge 
is  reported  in  the  Law  Journal  and  the  Times  Law 
Reports  to  have  suggested  that  the  grounds  ought  to 
be  stated  when  the  adjournment  is  directed ;  but  the 
ground  of  decision  was  that  no  objection  had  been 
made  in  court  at  all.  The  observations  of  Mathew,  J. , 
in  Reg.  v.  Howard  put  the  matter  at  rest,  and  the  rule 
must  be  made  absolute. 

Bbucb,  J.  (after  stating  the  facts). — It  is  said  that 
the  magistrates  had  no  jurisdiction  to  adjourn  because 
the  grounds  of  objection  were  not  stated  at  the  annual 
licensing  meeting.  Nothing  is  said  in  section  42  of 
the  Act  of  1872  about  "  grounds  "  of  objection ;  but 
"grounds"  are  mentioned  in  section  26  of  the 
Licensing  Act,  1874.  It  seems  to  me  that  the  latter 
section  does  not  qualify  section  42  of  the  Act  of  1872, 
but  applies  only  where  no  written  notice  has  been 
given.  It  is  said  that  the  justices  ought  to  have 
something  to  guide  them.  In  this  I  agree ;  but  they 
may  now  inquire  in  any  way  they  think  fit.  It 
would  make  it  very  difficult  to  object  if  the  grounds 
had  to  be  stated  before  the  objection  was  made ;  but 
it  is  obviously  convenient  and  just  that  seven  days' 
notice  of  the  intention  to  oppose  the  renewal  should 
be  given. 

Ride  made  absolute. 

Solicitors  for  the  respondents,  Sharpe,  Parker^ 
Priicharda,  &  Barham. 

Solicitors  for  the  appellant,  Steadman,  Van  Praagh, 
Sims,  ifb  Co. 


Q.  B.  Div.  J 

(Wills  and  Wright,  JJ.)  ( 


Nov.  27 ;  Dec.  4. 


Travis  {Appellant)  v.  Utley  {Respondent),  (a.) 

Local  government — *' Sewer** — Pipe  receiving  draijmge 
of  two  or  more  houses — Public  Health  Act,  1875  (38  d: 
39  Vict.  c.  55),  $.  4. 

A  pipe  which  receives  the  drainage  of  two  or  more 
houses  is  a  "  sewer  "  within  the  meaning  of  the  definition 
in  section  4  of  the  Public  Health  Act,  1875. 

Case  stated  by  justices  for  the  borough  of  Halifax. 

On  the  18th  of  August,  1893,  an  information  and 
complaint  preferred  by  David  Travis,  of  Halifax 
aforesaid,  sanitary  inspector  (hereinafter  called  the 
appellant),  against  Samuel  Utley,  of  Halifax  (herein- 
after called  the  respondent),  under  section  91  of  the 
Act  38  &  39  Vict.  c.  55,  charging  for  that  on  the  7th 
of  August,  1893,  at  the  township  of  Northowram,  in 
the  borough  aforesaid,  a  drain  in  and  upon  certain 
premises  situate  at  Nos.  105  and  107,  Fern- street, 
was  in  such  a  state  as  to  be  a  nuisance  or  injurious 
to  health,  and  that  one  Samuel  Utley  was  the  owner 
of  the  said  premises,  whs  heard  and  determined,  and 
upon  such  hearing  the  justices  dismissed  the  informa- 
tion and  complaint. 

The  respondent  was  the  owner  of  three  cottage 
bouses,  being  Nos.  105,  107,  and  109,  Fem-street, 
Boothtown,  Halifax,  and  in  1868  he  deposited  with 
the  Halifax  Corporation  a  notice  as  to  the  erection  of 

(a.)  Eeported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 
Law. 


the  cottages,  together  with  the  block  plan  of  the 
buildings.  A  drain  ran  through  the  centre  of  the 
basement  of  the  three  cottages  for  the  purpose  of 
carrying  off  the  sewage  matter  and  products  of  the 
water  closets  in  the  cottages,  which  from  thence  were 
conducted  into  the  pubuc  sewer  in  the  adjoining 
streets.  In  the  cellar  of  each  of  the  three  cottages 
there  was  a  slop  stone  and  water  closet,  the  slop 
water  and  refuse  from  which  was  conveyed  in  a  pot- 
pipe  into  the  said  drain  running  through  the  base- 
ment of  the  cottages  and  thence  outside  into  the 
sewer  in  the  street. 

A  nuisance  existed  in  the  cellars  of  Nos.  105  and 
107,  Fem-street  aforesaid,  caused  by  reason  of  the 
said  basement  drain  under  No.  105,  Fem-street  being 
defective,  and  sewage  matter  liquid  and  excreta  had 
exuded  on  to  the  cellar  floor  of  both  houses,  i.e.,  Nos. 
105  and  107,  Fem-street,  the  smell  from  which  was 
very  offensive  and  very  injurious  to  health. 

The  cellar  floor  at  105,  Fem-street,  had 
been  opened,  and  the  drain  was  found  to  be  in  a 
defective  condition,  one  of  the  pipes  which  should 
have  joined  the  main  drain  being  practically  an  open 
end,  and  the  obstruction  was  caused  by  the  connec- 
tion not  being  good.  No.  105,  Fem-street  was  the 
lowest  house,  and  the  rest  of  the  houses  had  their 
drains,  which  communicated  with  it,  dammed  back 
in  consequence  of  the  stoppage  at  No.  105,  and  one 
socket  was  broken  on  the  top  side  in  No.  105,  allowing 
sewage  matter  to  escape  into  the  soil  of  the  house, 
and  sewage  matter  and  paper  was  the  cause  of  the 
obstruction.  Notice  to  abate  the  nuisance  had  been 
duly  served  on  the  respondents,  and  it  was  proved 
that  the  urban  sanitary  authority  (the  HaUfax  Cor- 
poration) had  passed  a  resolution  duly  authorizing 
proceedings  to  be  taken. 

The  respondent  had  paid  the  Halifax  Corporation 
the  sums  demanded  for  flagging,  paving,  and 
channelling  Fem-street,  and  the  street  was  a  public 
one.  On  his  behalf  it  was  submitted  that  the  base- 
ment drain  complained  of  was  **  a  sewer,"  as  defined 
by  section  4  of  the  Public  Health  Act,  and  in  accord- 
ance with  section  13  of  the  same  Act  vested  in  the 
local  authority,  and  by  reason  of  section  15  it  was 
their  duty  to  repair  the  drain  and  remove  the 
nuisance,  and  it  was  not  the  duty  of  either  the 
owner  or  occupier ;  in  support  of  which  contention 
the  following  cases  were  cited — viz.,  Acton  Local 
Board  Y.  Batten,  28  Ch.  D.  283,  33  W.  R.  Dig.  128  ;  and 
Ferrand  v.  Hallos  Land  and  Building  Co.,  41  W.  R. 
580,  [1893]  2  Q.  B.  135.  And  being  guided  by  the 
language  used  by  Kay,  J.,  when  defining  what  was  a 
sewer  in  the  case  of  Acton  Local  Board  v.  Batten,  the 
justices  were  of  opinion  that  the  objection  was  a 
fatal  one,  and  dismissed  the  said  information  and 
complaint. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  or  not  the  drain  that  runs  through  the 
basement  of  the  houses  Nos.  105,  107,  and  109,  Fem- 
street  aforesaid,  into  which  is  conveyed  the  refuse 
from  more  than  one  house,  becomes  "  a  sewer " 
within  the  meaning  of  section  4  of  the  Public  Health 
Act,  1875. 

Forbes,  Q.C.,  and  Macmorran,  for  the  appellant. — 
This  drain  is  not  a  sewer  which  vests  in  the  local 
authority.  If  this  were  a  drain  to  one  house  alone 
the  owner  would  undoubtedly  be  liable  to  abate  the 
nuisance,  and  the  fact  that  it  drains  three  houses  makes 
no  difference.  The  meaning  assigned  to  the  word 
**  drain  "  in  section  4  is  **  any  drain  of  and  used  for 
the  drainage  of  one  building  only,  or  premises  within 
the  same  curtilage,  and  made  merely  for  the  purpose 
of  communicating  therefrom  .•  .  .  with  a  sewer 
into  which  the  drainage  of  two  or  more  buildings  or 
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premises  occupied  by  different  persons  is  conveyed." 
"Sewer"  includes  ''sewers  and  drains  of  every 
description  except  drains  to  which  the  word  '  drain ' 
interpreted  as  i^oresaid  applies.  •  .  ."  By  section 
91  f2)  "  Any  .  .  .  drain  ...  so  foul  or  in 
sucn  a  state  as  to  be  a  nuisance  or  injurious  to  health  " 
shall  be  deemed  to  be  a  nuisance ;  and  by  section  94 
the  local  authority  is  empowered  to  serve  a  notice 
requiring  abatement  of  a  nuisance.  If  this  drain  ia  a 
*'  sewer  "  the  local  authority  will  be  in  a  position  of 
great  difficulty,  for  in  order  to  carry  out  the  powers 
conferred  upon  them  by  sections  18  and  19  of  the  Act 
they  would  have  to  enter  upon  private  property: 
Header  v.  West  Cowes  Local  Board,  40  W.  B.  676, 
[1892]  3  Ch.i8. 

TindcU  Atkinson,  Q.C.,  and  R,  Cunningham  Glen, 
for  the  respondent. — ^This  drain  runs  through  the 
basement  of  the  three  houses,  and  the  house  drains  of 
all  three  are  discharged  into  it.  It  receives  the 
drainage  of  more  than  one  house,  and  is  therefore  a 
"sewer"  within  the  definition.  As  to  the  local 
board  having  to  enter  upon  private  property,  the 
owner,  when  he  makes  a  sewer  under  his  house,  takes 
the  risk  of  that.  Here  the  drain  itself  has  been  sanc- 
tioned by  the  authority  so  long  ago  as  1868.  [Mayor 
of  Birkenhead  v.  London  and  North-Western  JRailway 
Co.,  15  a  B.  D.  572,  34  W.  R.  Dig.  100.]  Header  v. 
West  Cowes  Local  Board  does  not  apply,  as  it  did  not 
turn  upon  the  question  of  ownership.  ''Curtilage" 
cannot  be  extended  so  as  to  include  a  house  at  either 
end  of  a  street.  Ferrand  v.  Hallos  Land  and  Build- 
ing  Co,  is  an  authority  that  this  joint  drain  of  Nos. 
105,  107,  and  109,  Fern-street  must  be  managed  by 
the  local  authority. 


Forhes,  Q,C,,  repHed. 


Cur,  adv.  vult. 


Dec.  4. — Wills,  J. — The  respondent  was  the  owner 
of  property  in  Halifax,  and  had  been  the  owner  as 
long  ago  as  1862.  At  that  time  he  submitted  plans 
to  the  local  board  of  some  houses  that  he  meant  to 
build,  and  bracketed  together  everv  three  of  the 
houses  he  proposed  to  drain,  so  that  one  house 
drains  into  a  pipe  which  then  runs  under  the  next 
house,  and  then  takes  the  sewage  from  that  house, 
and  BO  on,  and  from  the  third  house  the  drainage  ia 
carried  into  the  drainage  system  of  the  town.  The 
pipe  is  now  out  of  order,  and  a  nuisance  has  been 
created,  and  the  local  board  has  given  a  notice  to  the 
owner  to  put  it  right.  The  answer  of  the  owner  is 
that  this  IS  a  sewer,  and  therefore  vested  in  the  local 
board.  There  is  nothing  that  touches  this  case 
between  the  legislation  of  1845  and  1875.  We  have 
got  to  determine  whether  thispipe  is  a  sewer  within 
the  meaning  of  the  Public  Health  Act,  1875.  The 
definition  in  the  Act  is  dear.  A  sewer  includes  any 
drun  which  receives  the  drainage  from  two  or  more 
pipes  from  two  or  more  houses. 

I  do  not  think  there  is  any  difference  between  the 
different  parts  of  the  pipe,  and  therefore  one  must 
regard  it  as  a  whole,  and  as  it  receives  the  drainage  of 
two  or  more  houses  we  must  regard  it  as  a  sewer. 
I  cannot  see  anything  inconsistent  between  the  plain 
meaning  of  the  words  of  the  definition  clause  and  the 
whole  scope  of  the  Act.  We  must,  therefore,  give  the 
definition  clause  its  plain  meaning.  I  have  always 
supposed  that  any  inconsistency  must  appear  in  the 
Act  itself.  But  the  inconvenience  here  arises  not 
from  anything  repugnant  in  the  sections  themselves, 
but  from  things  which  may  not  have  been  within  the 
knowledge  of  the  persons  who  framed  the  Act.  I 
cannot  see  any  reason  for  not  holding  that  the  pipe  is 
a  sewer  from  one  end  to  the  other  and  is  vested  in  the 
local  authority.  Th^e  will  be  a  great  deal  of  public 
expense  no  doubt  in  consequence  of  this  decision,  but 


we  must  give  the  plain  words  of  the  Act  their  pLm 
meaning. 

Weight,  J. — ^I  am  of  the  same  opinion.  Tfaet 
seems  to  be  an  absurdity  in  making  the  local  aathoolj 
liable  for  putting  the  pipe  in  repair.  But  then  would 
be  g^reat  mfficulty  in  the  complex  result  of  the  three 
houses  having  a  right  to  the  same  drain.  In  mioj 
towns  many  of  the  most  important  sewers  ron  under 
private  grounds.    The  app^  most  be  dismwifid. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  J.  B*  BaU,  fas  £ 
Walton,  Halifax. 


Solicitors  for   the 
Godfrey  Rhodes  &  Evans, 


lent,    FriHh  <&  CU,  for 
Alifax. 


Q.  B.  Div.       \ 
(PoUock,  B.,  and  |  Nov.  9, 11 

Charles,  J.)      j 

In  re  R.  G.  TnoMPSON. 
Ex  parte  Batlis.  (a.) 

Solicitor — Costs— -ClienVs  right  to  taxation^Agnem^ 
in  writing — Payment  between  solicitor  and  die^- 
Attomeys  and  Solicitors  Act,  1870  (33  <fe  S4  TmI  c 
28),  s.  4-Attomeys  and  Solicitors  Act,  1843 (6 i: 
Vict,  c,  73)  s.  41. 

A  plaintiff  who  had  obtained  a  judgmetd  for  £3\<^ 
and  costs,  and  paid  £55  16«.  to  her  solidtor,  agnM^ 
a  settlement  subsequently  made  bu  her  solicitor  teiik  t^ 
defendants,  that  the  latter  should  pay  the  said  sum  ^ 
£210  as  damages  and  £120  for  costs,  and,  on  recxift^ 
the  £210,  she  signed  the  following  document  :—^^  Bet^f^ 
from  T.  {the  solicitor)  the  sum  of  £210,  being  «A«  «b0»< 
of  damages  received  on  my  behalf  from  the  defendt^ 
and,  having  regard  to  the  fact  that  he  has  settUd  y^ 
them  for  a  sum  less  than  that  to  which  he  wotdd  kn 
been  entitled  for  costs  if  they  had  been  unsuecestf*sL  I 
hereby  agree  to  allow  the  sum  paid  by  me  to  itim  i\ 
account  of  costs  as  an  equivalent  for  the  <ibatemewt  k  ta 
made  to  the  defendants.**  T.  afterwards  delitend  » 
account  to  the  plaintiff,  in  which  he  gave  her  credd  h 
£175  as  "  the  amounJt  of  agreed  costs,**  made  9p  9f  &» 
said  sums  of  £120  paid  by  the  defendants  and  £^  H«> 
paid  by  herself.  The  plaintiff  claimed  to  have  ike  m^ 
account  submitted  to  taxation. 

Held,  that  the  plaintiff  was  not  entitled  to  an  or^f* 
taxation,  as  the  document  signed  by  her  com^tukisA 
agreement  in  writing  between  solicitor  and  dient  ^^ 
the  meaning  of  section  4  of  the  Attorneys  and  So&*« 
Act,  1870,  and  the  transaction  constUuted  a  psafmM 
between  solicitor  and  client  within  section  41  ef  (* 
Attorneys  and  Solicitors  Act,  1843  (6  <fc  7  Ftct  c  TS.) 

Dictum  of  Lord  Coleridge,  C.J.,  in  In  re  L« 
Ex  parte  Munro,  24  W.  R.  1017,  1  Q.  B.  D.  724,  ^ 
approved. 

This  was  an  appeal  by  a  solicitor  from  an  orte  fl*^ 
for  the  taxation  of  his  bill  of  costs  under  the  foilo^ 
circumstances : — The  solicitor,  R,  Q.  Thom^M  «■ 
employed  bv  one  Jane  Baylis,  the  plain trf,  ia  * 
action  for  damages  which  was  tried  in  I^^^"*^^ 
1890,  and  terminated  in  a  judgment  iiox  the  p'*^''^ 
for  £210  and  costs.  The  defendants  appes&d«in 
the  solicitor  eventually  agreed  with  ^em  to  ^ 
£210  for  damages  and  £120  for  oosts.  He  expltfeei 
the  settlement  to  the  plaintiff,  and  pointed  o«t  to  ^ 
that  he  had  made  an  abatement  to  the  defeo^^  ^ 
the  matter  of  costs,  which  he  expected  to  be  a*^  "T 

(a.)  Reported  by  Cecil  Chapman,  Esq., 
at-Law. 
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High  CJoijbt. 


In  RE  B.  G.  Thompson. 


High  Cottbt. 


to  him  by  the  sum  of  £55  166.  which  she  had  abready 
paid  to  him  for  costB.  He  then  handed  to  her  the 
x210,  and  she  signed  the  following  dooument : — 

"  Beceived  from  B.  G.  Thompson  the  sum  of  £210, 
being  the  amomit  of  damages  received  on  my  be- 
half from  the  defendants ;  and  having  regard  to  the 
fact  that  he  has  settled  with  them  for  a  simx  less  than 
that  to  which  he  would  have  been  entitled  for  costs 
if  they  had  been  unsuccessful,  I  hereby  agree  to 
allow  the  sum  paid  by  me  to  him  on  account  of  costs 
as  an  equivalent  for  the  abatement  he  has  made  to 
the  defendants.  (Signed)        Jane  Baylis." 

This  document  was  not  signed  by  the  solicitor,  nor 
examined  by  a  taxing  master,  but  the  solicitor  subse- 
quently delivered  a  bill  of  costs  to  his  client  in  the 
shape  of  an  account  showing  on  the  credit  side  £330 
received  from  the  defendants,  and  £55  Ids.,  the 
amount  agreed  to  be  treated  as  equivalent  to  the 
abatement,  and  on  the  debit  side  £210,  and  ''  amount 
of  agreed  costs"  £175  16s.— namely,  £120  (paid  by 
the  defendants)  and  £55  168.  (paid  by  plaintiff). 
These  facts  were  contained  in  the  report  of  a  district 
T^istrar,  to  whom  the  matter  was  referred. 

ChanneUt  Q.C,  and  0.  M.  Lush,  for  the  solicitor. — 
The  order  for  taxation  ought  not  to  be  made,  because 
there  ia  an  agreement  in  writing  made  between  the 
solicitor  and  ms  client  within  section  4  of  the  Solicitors 
and  Attorneys  Act,  1870.  The  document  is  ad- 
mittedly signed  by  the  client  only,  but  there  is 
nothing  in  the  Act  reqxuring  the  signature  of  both 
parties  to  the  agreement.  It  is  said,  in  the  judgment 
of  Liord  Coleridge,  C.J.,  in  In  re  Lewis,  Ex  parte 
Munroy  24  W.  B.  1017,  1  a  B.  D.  724,  that  such  an 
agreement  requires  to  be  signed  by  both  solicitor  and 
client,  but  that  is  a  mere  dictum.  It  must  be  suffi- 
cient if  the  agreement  is  signed  by  the  party  to  be 
bound  by  it  in  the  particular  case.  The  whole  trans- 
action shows,  further,  that  there  was  a  payment  be- 
tween solicitor  and  client  within  section  41  of  6  &  7 
Vict,  c  73  :  Hitchcock  v.  SireUon,  40  W.  B.  555.  [1892] 
2  Ch.  343,  and  Ex  parte  Hemming,  28  L.  T.  O.  61 
144,  5  W.  B.  Dig.  141 ;  and  there  are  no  special  cir- 
cumstances here  to  justify  taxation  after  payment. 

Mattinson,  for  the  client.  —The  order  for  taxation 
is  right,  because  the  agreement  in  writing  is  in- 
complete and  cannot  be  enforced.  The  words  of 
Lord  Ck>leridge,  C.J.,  in  In  re  Lewis,  Ex  parte  Munro, 
where  he  says  that  the  signatures  of  both  solicitor  and 
client  are  necessary,  have  been  approved  of  by  Fry,  J., 
in  In  re  Raven,  Ex  parte  PiU,  30  W.  B.  134,  45  L.  T. 
N.  S.  742,  and  referred  to  without  dissent  by  Kay,  J., 
in  In  re  Russell,  8<m,  &  ScoU,  33  W.  B.  815,  30  Ch.  D. 
114,  by  Cave,  J,,  in  In  re  West,  King,  &  Adams,  Ex 
parte  Clough,  40  W.  B.  644,  [1892]  2  Q.  B.  102,  and 
by  North,  J.,  in  In  re  Frape,  Ex  parte  Perrfit,  41 
W.  B.  417,  [1893]  2  Ch.  284.  Section  4  of  the 
Attorneys  and  Solicitors  Acts,  1870,  also  provides  that 
the  agreement  shall  be  examined  and  allowed  by  a 
taxing  officer  before  a  solicitor  is  entitled  to  receive 
money.  That  has  not  been  done  here.  Betainer  by  a 
solicitor  of  money  which  he  has  received  is  not  pay- 
ment to  him  by  his  client  within  6  &  7  Vict.  c.  73. 
This  is  shown  in  several  cases:  In  re  Stogdon,  56 
L,  J.  Ch.  420,  35  W.  B.  Dig.  60 ;  In  re  Street,  L.  B. 
10  Eq.  165,  18  W.  B.  Ch.  Dig.  130  ;  In  re  West,  King, 
A  Adams,  Ex  parte  Clough* 

PoixocK,  B. — I  should  be  sorry  to  have  to  make  au 
order  for  taxation  in  this  case.  The  parties  have 
been  beard  before  the  registrar,  and  his  report  shows 
that  all  the  honesty  is  on  the  side  of  the  soucitor.  It 
is  said,  on  the  authority  of  the  dictum  in  In  re  Lewis, 
Ex  parte  Munro,  that  the  document  signed  by  this 
gentleman's  client  is  not  an  agreement  in  writing 


within  section  4  of  the  Attorneys  and  Solicitors  Act, 
1870,  because  it  is  not  signed  also  by  him.^  ^  In  that 
case  the  agreement  was  signed  by  the  solicitor  only, 
and  the  reason  given  for  requiring  the  client  to  sign 
also  is  that  "  otherwise  it  would  always  be  possible 
for  a  solicitor  to  place  a  document  signed  by  himself 
only,  and  contaimng  terms  favourable  to  him,  before  a 
client,  and  then  to  contend  that  the  cHent  was  bound 
by  it."  This  observation  has  plainly  no  bearing  on 
the  present  case.  It  is  said  that  the  dictum  has  been 
assented  to  in  subsequent  decisions,  but  I  do  not  find 
this  to  be  the  case.  It  has  been  referred  to  not  un- 
naturally in  judgments  in  which  the  effect  of  the 
language  of  tiie  statute  has  not  been  ^ef  ully  con- 
sidered, but  in  BewUy  v.  Atkinson,  28  W.  B.  638,  13 
Ch.  D.  283,  at  p.  299,  Thesiger,  L.J.,  points  out  that 
the  expressions  used  are  wider  than  was  necessary 
for  the  decision,  and  it  is  not  supported  by  In  re 
Raven,  Ex  parte  Pitt,  in  which  Fry,  J.,  merely  held 
that  a  letter  written  by  a  client  to  a  solicitor  did 
not  show  *'  accession  in  writing."  I  think  that  this 
document  satisfies  the  statute,  and  that  the  client  is  not 
now  entitled  to  have  the  agreement  examined  by  the 
officer  of  the  court. 

I  am  also  of  opinion  that  the  transaction  described 
by  the  registrar  amounted  to  payment  within  section 
41  of  6  &  7  Vict.  c.  73.  It  was  not  a  mere  retainer  by 
the  solicitor  out  of  money  deposited  with  him  as  in  /n 
re  West,  King,  &  Adams,  Ex  parte  Clough ;  it  was 
payment  followed  by  the  delivery  of  a  bill  of  costs 
to  which  the  payment  could  be  referred.  Therefore, 
according  to  Hitchcock  v.  Stretton,  Ex  parte  Hemming 
applies.  What  would  be  payment  between  a  trades- 
man and  his  customer  is  payment  between  a  solicitor 
and  his  client. 

Ckables,  J. — ^I  am  of  the  same  opinion  as  to  both 
matters.  As  to  section  4  of  the  Attorneys  and 
Sob'dtors  Act,  1870,  the  dictum  in  In  re  Lewis,  Ex 
parte  Munro,  as  was  pointed  out  by  Thesiger,  L.J., 
m  Bewley  v.  Atkinson,  was  not  necessary  to  the  deci- 
sion, the  ground  of  which  was  that  tiie  agreement 
relied  on  by  the  solicitor  had  not  been  signed  by 
the  client,  and  In  re  Raven,  Ex  parte  Pitt  is  not  an 
authority  in  its  favour.  All  that  Fry,  L.J.,  there 
held,  was  that  the  document  relied  on,  the  terms  of 
which  are  not  reported,  did  not  show  **  accession  in 
writing."  As  regards  section  41  of  6  &  7  Vict.  c.  73, 
In  re  Street  and  In  re  Stogdon  were  cited,  but  those 
cases  were  considered  in  Hitchcock  v.  Stretton,  and  the 
result  of  that  decision  and  of  In  re  Frape,  Ex  parte 
Perrett,  taken  in  connection  with  Ex  parte  Hemming, 
is  that  where  a  bill  of  costs  is  delivered  after  pay- 
ment, if  the  payment  can  be  referred  to  the  bul  of 
costs,  an  order  for  taxation  will  not  be  made.  Here 
the  payment  can  clearly  be  referred  to  the  subse- 
quently delivered  bill  of  costs.  The  order  must, 
therefore,  be  discharged. 

Order  discharged. 

Solicitors,  Bell,  Brodrick,  &  Gray;  Johnson  & 
Dowding, 
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High  Coubt. 


In  re  London  Scottish  Permanent  Benefit  Building  Socebtt. 


High  Ooust. 


Q.  B.  Div.  )  J,      g 

(Charles  and  Wright,  JJ.)  ]  ^^^-  ^• 

In  re  London  Scottish  Permanent  Benefit 
Building  Society,  (a.) 

Practice — Prohibition — Building  society — Winding  up — 
Order  of  reference — Order  of  judge  discharging  his 
ovm  order. 

The  judge  of  the  City  of  London  Court  made  an  order 
in  the  winding  up  of  a  building  society  referring  to 
arbitration  a  question  in  dispute  between  the  liquidator 
and  a  creditor  of  the  society.  He  subsequently  made  an 
order  discharging  the  order  of  reference  and  compelling 
the  creditor  to  pay  all  costs  incurred  thereunder, 

Heidi  thai  the  judge  had  no  power  to  make  the  order  of 
reference ;  and  that  both  the  order  of  reference  and  the 
order  discharging  it  were  an  excess  of  jurisdiction  as  to 
which  a  writ  of  prohibition  would  issue. 

Motion  for  a  prohibition. 

The  London  Scottish  Permanent  Benefit  Building 
Society,  was  being  wound  up  in  the  City  of  London 
Court,  and  Mr.  Oclee,  the  applicant,  had  been  placed 
by  the  liquidator  on  the  list  of  contributories.  An 
application  was  subsequently  made  to  the  deputy 
judge  to  remove  his  name,  and  his  name  was  removed 
from  the  list  of  contributories,  on  the  ground  that  the 
applicant  was  a  member  of  the  society  who  had 
given  notice  of  withdrawal  prior  to  the  liquidation, 
and  was  therefore  a  creditor  of  the  society  for  the 
amount  he  had  paid  in.  On  the  23rd  of  March  the 
applicant,  having  ascertained  that  the  liquidator  had 
received  considerable  sums  of  money,  part  of  the 
assets  of  the  society,  and  had  been  paying  the  same  to 
depositors  and  others,  applied  to  the  judge  of  the 
City  of  London  Court  for  an  order  that  the  liqui- 
dator should  pay  to  him  the  amount  standing  to  his 
credit  in  the  books  of  the  society,  and  on  that  date 
the  judge  made  an  order  that  it  be  referred  to  Mr. 
Alderman  Hart,  an  accountant,  to  ascertain  and  re- 
port whether  any  payment  had  been  made  by  the 
liquidator  giving  priority  to  any  person  not  entitled 
to  it.  On  the  11th  of  May  the  judge  made  a  further 
order,  altering  the  word  **  person'*  in  his  former 
order  to  "withdrawing  member,"  and  on  the  same 
date  the  judge  also  msiae  an  order  that  the  reference 
to  Mr.  Alderman  Hart  should  be  conditional  upon 
the  sum  of  £10  lOs.  being  paid  into  court.  Neither 
party  paid  this  sum  into  court,  and  on  the  13th  of 
June  the  judge  made  an  order,  on  the  application  of 
the  liquidator,  that  the  order  made  on  me  23rd  of 
March  and  amended  on  the  11th  of  May  be  dis- 
charged, and  that  the  application  of  the  applicant 
upon  which  the  said  order  was  made  be  dismissed, 
and  that  the  applicant  should  pay  the  costs  of  all 
proceedings  thereunder. 

The  applicant  had  notice  of  the  application  by  the 
liquidator  on  the  13th  of  June,  but  did  not  attend 
thereon. 

The  applicant  appealed  against  this  order,  but  the 
court  were  of  opinion  that  his  proper  remedy  was  to 
proceed  by  way  of  prohibition,  and  accordingly  the 
applicant  now  moved  for  a  writ  of  prohibition  to 
issue  directed  to  the  judge  of  the  City  of  London  Court 
and  to  the  liqudator  to  prohibit  and  restrain  them  from 
further  proceedings  on  the  order  of  the  13th  of  June. 

Young  and  Hay  craft,  for  the  applicant. — The  judge 
of  the  City  of  London  Court  had  no  power  under 
the  Building  Societies  Act,  1874,  which  gives  him 
jurisdiction  ia  this  case,  to  order  a  reference.  Nor 
has  he  any  such  power  under  the  Arbitration  Act, 
1889,  or  the  Companies  Act,  1890.     The  former  Act 

(flf.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


only  applies  to  the  High  Court,  and  the  latter  hui» 
application  to  the  City  of  London  Court,  becta» 
tnat  court  has  no  bankruptcy  jniisdictioii.  Mare> 
over,  having  once  made  the  order,  the  judge  hid  do 
power  to  vary  it  by  making  the  refoenoe  oonditioo&l 
on  payment  of  a  sum  of  money  into  court,  nor  oooli 
he  subsequently  discharge  his  own  order :  Inifn  t. 
Askew,  18  W.  R.  467,  L.  R.  5  Q.  B.  208 ;  Inrt  Snfidi 
36  W.  R.  584,  20  Q.  B.  D.  693;  Gordon  v.  Frmu, 
9  Times  L.  R.  535. 

Sir  Sherston  Baker,  for  the  liquidator.— By  leduD 
128  of  the  County  Courts  Act,  1888,  an  a^^tioG 
for  a  writ  of  prohibition  shall  be  heard  in  the  nine 
way  as  an  appeal  from  a  county  court.  The  appli- 
cant could  not  have  appealed  against  the  order  of  tb> 
13th  of  June,  because  he  did  not  attend  when  &it 
order  was  made,  although  he  had  notice  that  the  tp{^ 
cation  was  going  to  be  made.  The  applicant  was  thflR- 
fore  not  entitled  to  move  for  a  writ  of  prohibitioo. 

He  referred  to  Jones  v.  Oittens,  51  L.  T.  N.  S. 
599,  33  W.  R.  Dig.  65. 

Charles,  J.  [after  stating  the  facts,  proceeded  ].- 
I  am  of  opinion  that  the  judge  of  the  City  of  Loadoc 
Court  had  no  jurisdiction  to  make  the  order  of  ids- 
ence  of  the  23rd  of  March.  That  order  is  not  w- 
ranted  by  the  Arbitration  Act,  1889,  or  the  Coan^ 
Courts  Act,  1888,  or  the  Winding-up  Act,  1890,  d* 
can  it  be  justified  under  the  Building  Societiai  A£i 
which  confers  jurisdiction  on  county  court  jodge^a 
the  winding  up  of  bmlding  societies.  The  matio, 
therefore,  stands  thus,  the  judge  has  oomimtted  ft 
the  judgment  of  another  person  matters  wh^  t^ 
other  person  has  no  power  to  determine.  Tfaati 
contrary  to  the  law,  and  if  so,  although  the  io^ 
may  have  a  general  jurisdiction  ov^  the  sabki^* 
matter,  it  is  subject  to  prohibition.  The  rukii 
clearly  laid  down  in  Martin  v.  Mackonochie,  4  Q.B.II 
697,  28  W.  R.  Dig.  80,  by  Theaiger,  L.J..  whmh 
says :  **  If  the  judge  errs,  appeal,  and  not  prohihto. 
would  be  the  proper  remedy,  unless  his  error  iovd* 
tJie  doing  of  something  whidi,  in  the  words  of  U^ 
dale,  J.,  in  Hx  parte  Smyth,  3  A.  db  E.  719,  is  c»* 
trary  to  the  general  laws  of  the  land."  It  u  oflavi? 
difficult  in  a  particular  case  to  determine  *^' 
excess  of  jurisdiction  and  what  is  hrregnki^* 
procedure.  Where,  however,  a  tribunal  is  estaWW 
for  the  purpose  of  dealing  with  certain  matien  i" 
contrary  to  the  law  of  the  land  for  that  triboal  ti 
delegate  to  another  the  right  to  deal  witii  miM 
which  come  within  the  purpose  for  which  H  ^ 
established.  I  do  not  decide,  with  regard  to  theafc 
of  the  11th  of  May  imposing  the  condition  of  hiiopf 
the  money  into  court — I  do  not  decide  whether  M 
order  was  an  excess  of  jurisdiction  or  merely  a  a^  , 
in  procedure,  but  I  am  of  opinion  that  the  critfj; 
the  13th  of  June,  by  which  the  judge  disebtfgnai 
former  order,  was,  on  the  authority  oi  Gf^^^ 
Francis  and  Irvine  v.  Askew,  an  exoess  of  jur^fi^* 
which  warrants  prohibition.  The  motion  for* P*" 
hibition  will  therefore  be  granted. 

Wright,  J. — I  am  of  opinion  that  the  <Kdfir<^^ 
judge  referring  the  question  to  arlutratioii  »•* 
mere  nullity.  That  order  has,  however,  beca  m^ 
doned  and  discharged  by  the  judge,  and  it  is  ■» 
necessary  to  decide  whether  a  writ  of  I**^^^ 
should  issue  as  to  that  order,  because  it  is  ^"'^ 
a  writ  of  prohibition  must  issue  as  to  the  oid«"  f^ 
13th  of  June,  on  the  simple  ground  that  *  TjJ  . 
having  once  made  an  order  cannot  afterwards  i^^  ' 
and  discharge  it.    He  la  functus  officio. 

Motion  granted. 

Solicitors  for  the  applicant,  Harries,  ITrft****-  ' 
Baikes, 

Solicitor  for  the  liquidator,  T.  C,  RusmH. 
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Cmxt  of  Appeal* 


From  Chan.  Div.  '\ 

(lindley,  Lopes,  >  ICsy  2. 

and  Kay,  L.JJ.)) 

In  re  SBCUBinEa  Insttbanoe  Co.  (Limited),  (a.) 

Practice — Leave  to  ofppeal — Pereon  not  a  party — Com* 
panics  Act,  1862,  «.  124. 

Ajper9on  who  is  nataparty  to,  huiwho  ia  hound  hy, an 
order  made  in  the  winding  up  of  a  company,  cannot 
anpeal  therefrom  without  leave  of  tJie  court  which  made 
Me  order, 

Appeal  from  an  order  of  Wright,  J. 

On  Febmary  7,  1894,  npon  the  petition  of  the 
liqmdatora  acting  in  the  voluntarY  winding  up  of  the 
fieeniities  Insownoe  Co.  (Limited),  Wright,  J.,  made 
an  order  iwrnotioniTig  a  scheme  of  arrangement  under 
tbe  Joint-Stodk  Companies  Arrangements  Act,  1870. 

This  appeal  was  nrouffht  by  Messrs.  Pearson  & 
Boa  on  behalf  of  themselyes  and  others  beneficially 
flntiiled  nnder  a  policy  of  insoianoe  issued  by  the 
company. 

MBBBtB.  Pearson  had  not  attended  at  the  hearing 
of  the  petition  before  Wright,  J.,  and  had  not 
obtainea  leave  to  appeal,  a  preyious  application  for 
leave  having  been  renued. 

Swinfen  Eady,  Q.C,  and  Eve,  for  the  liquidators, 
took  the  prelinunary  objection  that  Messrs.  Pearson, 
not  having  appeared  on  the  hearing  of  the  petition, 
were  not  parties,  and  therefore  were  not  entitled  to 
appeal  witnont  first  obtaining  leave. 

They  referred  to  In  re  Markham,  Markham  v.  Mark^ 
ham,  29  W.  B.  228,  16  Ch.  D.  1.  [Ldtoley,  L.J., 
referred  to  In  re  Cape  Breton  Co.,  19  Ch.  D.  77,  30 
W.  B.  Dig.  43.] 

ForweU,  Q.C.,  and  Oeorge  Lawrence,  for  Messrs. 
Peanon,  referred  to  BacUey  on  the  Companies  Act, 
6th  ed.,  p.  314.  [Lopes,  L.J .,  referred  to  In  re  Anglo^ 
Oalifomia  Odd  Co.,  10  W.  B.  127,  1  Dr.  &  Sm. 
6280 

liiNDLEY,  L.J.— I  think  we  must  decide  in  favour 
of  the  preliminaiy  objection.  The  appeUants,  who 
iDJ^ht  if  they  haa  chosen  attended  on  tne  hearing  of 
the  petition  by  the  liquidators,  did  not  do  so ;  and  it 
is  donbtfnl  whether  they  were  present  at  the  previous 
meeting  of  creditors,  at  any  rate  they  did  not  vote. 
Now  the  question  is.  Can  they,  without  having  been 
present  at  the  hearing  of  the  petition,  appeal  without 
having  first  obtained  leave  ?  As  far  as  time  is  con- 
oemea  they  are  not  out  of  time.  Bat  can  they  appeal 
without  leave  ?  It  strikes  us  that  they  cannot.  The 
Arrangement  Act  of  1870  incorporates  section  124  of 
the  Companies  Act,  1862,  which  runs  as  foUOws: 
"Beheanngs  of  and  appeals  from  any  order  or 
decision  m^e  or  given  in  tne  matter  of  the  winding  up 
of  a  company  by  any  court  having  jurisdiction  under 
this  Act  may  be  had  in  the  same  manner  and  subject 
to  the  same  conditions  in  and  subject  to  which 
appeals  may  be  had  from  any  order  or  decision  of  the 
same  court  in  cases  within  its  ordinary  jurisdiction," 
Ac  Well,  what  has  the  practice  been,  bothbeloro 
and  since  1862  P  It  is  well  settied.  A  person  who 
is  a  party  can  appeal  without  leave ;  a  person  who  is 
not  a  party,  although  bound  by  ana  liable  to  be 
aggrieved  by  an  order,  cannot  appeal  therefrom  with- 
out leave,  a  leave  which  is  easy  to  obtain  on  a  primd 
facie  case  being  made  out  for  it.  That  practice 
onght  not  to  be  departed  from.    It  would  not  be 


right  that,  after  this  scheme  has  been  sanctioned, 
l^ssrs.  Pearson  should  be  allowed  to  appeal  without 
leave,  when  they  did  not  take  the  trouble  to  attend 
the  hearing.  It  is  fairly  well  settled  too,  that  in 
winding-up  cases  leave  is  necessary.  I  do  not 
reooUect  a  smgle  appeal  without  leave  unless  the 
applicant  had  Men  made  a  party  in  some  way. 

LoFES  and  Kay,  L.JJ.,  conoorred. 

Appeal  diemiaeed. 

Solicitors  for  Messrs.  Pearson,  Slaughter  A  May. 

Solicitors    for    the   liquidators,    Ou$h,    FhiUipe, 
Walters,  <fe  Williams. 


CJhan.  fHv.  \ 
f,  Bay,  and  [ 
nith,  L.JJ.)  j 


March  19;  April  9,  23. 


From  Chan.  fHv. 
(Lindley, 
A.  L.  Smith, 

Smith  v.  Hanoogk.  (a.) 

Restraint  of  trade^Agreement  by  vendor  of  business 
**not  to  carry  on  or  be  in  anywise  interested  in" 
similar  business — Similar  business  carried  on  by 
vendor^s  wife  trading  with  separate  estate. 

The  defendant  sold  to  the  pHaintiff  a  grocery  business 
which  for  seme  years  previously  he  had  carried  on,  with 
the  assistance  of  his  wife  and  her  nephew,  under  the  style 
of^'T.  P.  Hancock,"  and  ai  the  same  time  agreed  **  not 
to  carry  on  or  be  in  anywise  interested  in"  any  similar 
business  within  a  specified  distance  from  the  plaintiff^ s 
premises  and  during  a  specified  period.  Brfore  the 
period  had  expired  the  defendant's  wife,  with  the  objedt 
of  starting  her  nephew  in  business,  set  up  a  grocer's  shop 
within  the  specified  distance.  The  money  employed  for 
this  purpose  was  separate  estate  belonging  to  ths  wife. 
This  business  was  carried  on  under  the  name  of  '*  Mrs. 
T.  P.  Hancock,"  and  was  managed  by  the  nephew,  who 
received  a  weekly  wage  and  a  smaU  share  of  the  profits, 
tJte  rest  of  the  profits  being  received  by  Mrs.  Hancock 
as  her  separate  estate.  The  defendant  assisted  his  wife 
in  obtaining  a  lease  of  the  business  premises,  and  intro- 
duced her  to  a  local  bcmk.  He  also  introduced  her 
nephew  to  wholesale  dealers  with  whom  he  had  dealt 
himself,  and  drew  up  and  assisted  in  distributing  a 
circular  addressed  to  "  old  and  new  friends,"  and  con- 
taining a  reference  to  ^^  Mrs.  Hancocl^s  weU-known 
mixture" 

Held,  by  lindley  cmd  A.  L.  Smith,  L.JJ.  (Kay, 
L.J.,  dissenting),  that  there  had  been  no  breach  of  the 
agreement. 

Decision  of  Kekewich,  J.,  affirmed. 

Appeel  from  a  decision  of  Kekewich,  J. 

For  some  years  prior  to  1886  the  defendant  carried 
on  tiie  business  of  a  grocer  at  Market-street  and 
Heathcote-street,  Kidsgrove,  Staffordshire.  In  this 
business  he  was  assisted  by  his  wife  and  her  nephew, 
John  Kerr.  In  March,  1886,  the  defendant  sold  to 
the  plaintiff  the  premises  and  stock  in  trade  at 
Marlrot-street  for  £^,000,  and  at  the  same  time,  by  an 
agreement  dated  the  31st  of  Marc^,  1886,  agreed 
**  not  to  carry  on  or  be  in  anywise  interested  in  the 
business  of  a  wholesale  or  rotail  grocer  and  provision 
dealer  and  baker,  or  any  of  them,"  within  a  distance 
of  five  miles  from  the  Heathcote-street  premises  for 
a  period  of  ten  years. 

In  1892  the  defendant's  wife  determined  to  set  up 
her  nephew  Kerr  in  a  grocery  business,  and,  with  this 
view,  took  a  lease  of  and  stocked  a  shop  about  200 
ya^  from  tiie  shop  sold  to  the  plaintiff.    The  money 

(a.)  Beported  by  C.  F.  DuiroAir,  Esq.,  Barrister-at-        (a.)  Beported  by  Abnou)  Gloyee,  Esq.,  Barrister- 
Law.  at-Law. 
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required  for  this — viz.,  £200 — ^was  separate  estate  of 
Mrs.  Hancock,  part  of  which,  £110,  was  money  saved 
with  the  defendant's  approval  out  of  housekeeping 
moneys.  When  the  busmess  was  being  started  the 
defendant  rendered  assistance  to  his  wife  in  cer- 
tain respects:  He  helped  her  to  set  a  lease  of  the 
shop.  He  introduced  her  to  a  local  bank,  where 
she  opened  an  account  in  her  own  name.  He 
introduced  Kerr  to  wholesale  dealers  in  Manchester 
and  Liverpool  with  whom  the  old  firm  had  done 
business,  and  so  induced  them  to  give  him  credit.  In 
consequence  of  his  wife  being  disc^led  by  rheumatism 
from  writing,  the  defendant  penned  with  his  own 
hand  a  circumr  containing  the  lollowing  enressions  : 
— "  New  Grocery  and  Provision  Establishment, 
Market-street,  Kidsgrove.  Mrs.  T.  P.  Hancock  has 
opened  the  above  shop  with  a  new  and  well-selected 
stock  of  groceries  and  provisions,  and  will  be  pleased 
to  see  aU  old  and  new  mends.  Mrs.  T.  P.  H.  intends 
selling  at  prices  that  cannot  be  beaten  in  or  out  of 
the  Potteries.'*  The  circular  also  contained  a  price 
list  of  teas,  among  which  appeared  '*  Mrs.  Hancock's 
well-known  mixture,"  and  at  the  foot  were  the  words, 
"Note  the  address,  Mrs.  T.  P.  Hancock,  Market- 
street,  Kidsgrove  (opposite  Dickinson's,  draper)." 
The  defendant  assistea  in  the  distribution  of  this 
circular.  The  business,  so  started,  was  conducted  by 
Kerr,  with  the  occasional  assistance  of  Mrs.  Hancock, 
who  resided  with  her  husband  at  another  house. 
Payments  on  account  of  the  business  were  made  by 
cheques  drawn  by  Kerr  on  Mrs.  Hancock's  banking 
accoimt.  Kerr  received  a  weekly  salary  and  a  smaU 
share  of  profits,  but,  subject  to  these  deductions,  the 
profits  were  received  by  Mrs.  Hancock. 

The  plaintifp  brought  this  action  for  an  injunction 
to  restrain  the  defendant  from  carrying  on  or  being 
in  anywise  interested  in  the  businesses  of  a  wholesale 
or  retail  grocer  and  provision  dealer  and  baker,  or  any 
of  them,  in  breach  of  the  agreement  of  the  Slst  of 
March,  1886,  and  for  damages. 

Kekewich,  J.,  held  that  mere  had  been  no  breach 
of  the  agreement,  and  dismissed  the  action,  with 
costs. 

The  plaintiff  appealed. 

WarmingUm,  Q,0,,  and  A,  D,  TysseUf  for  the 
appellants. — ^The  business  opened  by  the  wife  is  in 
reality  the  defendant's  business,  and  is  carried  on  by 
her  as  agent  for  him.  The  defendant,  therefore,  has 
** carried  on"  the  business,  and  thereby  broken  his 
agreement.  But  at  any  rate  he  is  '*  interested  in  " 
the  business  within  the  meaning  of  the  covenant. 
The  defendant  and  his  wife  are  uvinf^  together,  and 
he  is  necessarily  interested  in  the  busmess  carried  on 
by  her.  The  assistance  which  he  rendered  to  his 
wife  in  starting  the  business  also  constituted  a  breach 
of  the  agreement  not  to  be  "interested"  in  the 
specified  businesses.  The  object  of  the  agreement 
was  to  protect  the  plaintiff,  and  this  object  has  been 
defeated  by  what  the  defendant  has  done. 

They  referred  to  Eill  v.  HiU,  35  W.  R.  137 ;  (Jlarke 
V.  Watkina,  11  W.  R.  319 ;  Newling  v.  Dobell,  38  L.  J. 
Ch.  Ill,  17  W.  E.  Ch.  Dig.  37  ;  Jcnies  v.  Heavens,  25 
W.  R.  460,  4  Ch.  D.  636 ;  Baxter  v.  LeunSy  30  SOLIOI- 
tors'  Journal,  705,  754. 

Remhaw,  Q.C.,  and  BWn^on,  for  the  respondent. — 
The  defendant  is  restricted  only  by  the  covenant.  If 
heift  outside  of  that,  he  is  not  liable :  Pearson  v.  Pearson, 
32  W.  R.  1006,  27  Ch.  D.  145.  The  covenant  is  a 
narrow  one,  and  prohibits  only  two  courses  :  (1] 
**  carrying  on,"  and  (2)  **  being  in  anywise  interestea 
in  "  a  similar  business.  The  defendant  has  clearly 
not  been  "  carrying  on  "  such  a  business,  and  he  is  not 
**  interested  "  in  lus  wife's  business.  **  Interested  " 
means  pecuniarily  interested.    If  the  defendant  were 


adjudicated  bankrupt  the  trustee  in  his  biokiiipiGy 
could  not  proceed  against  the  stock  in  trade  of  tm 
business.  In  Newling  v.  Dcheil  there  was  the  woid 
« concerned,"  which  is  wider  than  "intenitei" 
The  evidence  shews  that  the  businen  started  bf 
Mrs.  Hancock  was  genuinely  her  own  biaiiMi, 
and  not  in  reality  that  of  the  husband.  The  setibg 
up  of  the  business  in  the  wife's  name  is  not  i 
mere  sham  to  enable  the  defendant  to  erade  Its 
covenant. 

They  also  referred  to  Bird  v.  La:ke,  1  H.  41L  111, 
338,  12  W.  R.  Ch.  Dig.  28 ;  AUen  v.  Taylor,  19  W.  It 
35,  556 ;  In  re  Whitehead,  33  W.  B.  471, 14  Q.  B.  D. 
419. 

WarmingUm,  Q.C,  replied. 

Cur*ade.vv&, 

April  23.— Ldtdlet,  L.J.,  after  briefly  staiizigte 
facts  and  reading  the  agreement,  proceeded  as  fi^ 
lows : — ^This  agreement,  it  will  be  obseived,  is  w- 
sonal  to  the  defendant ;  it  binds  him  and  bimoaly; 
it  does  not  extend  to  anyone  else,  or  make  kk 
answerable  for  the  conduct  of  anyone  bat  hims^ 
In  the  next  place,  his  obligation  is  confined  to  su- 
staining from  two  lines  of  conduct— viz.,  (l)csiif- 
ing  on  any  of  the  businesses  specified,  and  (2]  bof 
in  anywise  interested  in  any  of  those  b«iiiim& 
The  agreement,  like  every  other  agreement,  mast  bi 
construed  with  reference  to  the  subjeot-matter  ti 
which  it  relates,  and  so  as  to  give  efiect  to,  and  atf 
to  defeat,  the  object  to  attain  which  the  agteesi^ 
was  entered  into.  This  object  is  plain  eaooQgh;  i 
was  to  secure  the  plaintiff  from  the  oompetiti(Hi  of  ^ 
defendant.  But,  although  this  is  the  object,  it  isii 
in  accordance  with  sound  leg^  principle  to  give  ts 
the  language  of  the  agreement  a  wider  intcipretattA 
than  that  language  properly  bears,  llie  duty  of  As 
court  is  confined  to  enforcing  the  agreement  sBtani 
into,  and  it  is  not  permissible  to  extend  it  ao  is  is 
make  the  defendant  responsible  either  for  the  ooaM 
of  other  people  besides  himself,  or  for  oandnd^^ 
does  not  amount  to  carrying  on  or  being  in  aoy^ 
interested  in  one  of  the  prohibited  businesan.  ttos 
principles  are  cdementary,  and  their  ao^icaiiaati 
such  cases  as  the  present  is  well  exemplmed  hj  ^ 
case  of  Bird  v.  La^, 

1  pass  on  to  consider  what  the  defendant  ksi 
done,  and  what  others  have  done,  for  wfaicib  ita 
sought  to  make  him  responsible.  The  defc^<* 
himself  bond  fide  retired  from  busineas,  and  Is  ksi 
not  himself  made  any  attempt  whatever  to  cBiy 
on  business,  nor  does  he  carry  on  any  boaiDesi  1b*' 
self,  nor  has  he  attempted  to  acqmre,  nor  WBh 
in  fact  any  interest  whatever  in.  any  bosBDeas.  w 
learned  judge  who  saw  the  witnesses  caaie  to  m 
conclusion,  and  I  not  only  see  no  reason  to  ^^^^^ 
him,  but  I  am  satisfied  that  the  evidence  ''•"■^^'rf 
conclusion  arrived  at.  What  has  been  *■*•** 
Some  six  or  seven  years  after  the  sale  of  the  baia* 
tiie  defendant's  wife  set  to  work  to  start  her  »«!** 
John  Eerr,  in  business.  She  had  some  £200  «■* 
own.  The  evidence  on  this  point  satisfied  the  k^ 
judge  that  she  had  sepsuttte  estate  to  this  mtm 
and  affain  I  agree  in  his  conclusion.  Slie  tov* 
grocer^  shop  near  the  plaintiff's.  She  poiafei  if 
" Mrs.  T.  P.  Hancock,"  and  her  nqphew  Rgg 
carried  on  business  there  since  with  her  help  andwi^ 
her  name.  She  lives  with  her  husband  (the  ddmim} 
at  another  house,  but  she  goes  every  now  and  tfcflBfc 
the  shop,  and  is  generally  there  two  days  s  •^ 
The  defendant  certainly  assisted  her  aiui  &^  ^ 
start  this  shop,  although  at  first  he  ol^jec^  ^ 
the  scheme.  But  he  hdped  his  wife  ^  P'/ 
lease  of  the  shop ;  he  introduced  her  to  a  kesl  iaak 
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where  she  opened  an  aooount  in  her  own  name ;  and 
he  introdaoed  Kerr  to  wholesale  suppliers  of  grooery 
and  other  goods,  and  so  induced  tnexn  to  give  him 
credit.  The  defendant  further  assisted  in  the  prex>ara- 
tion  of  a  circular  inyiting  old  friends  and  customers 
to  deal  at  the  shop,  and  **Mrs.  Hancodk's  mix- 
tore,"  which  was  some  tea  which  he  used  to  sell  when 
he  was  in  business,  was  prominently  referred  to 
in  the  circular.  Further,  he  gave  this  circular  to  two 
or  three  old  friends  and  customers.  The  defendant, 
however,  has  no  pecuniary  interest  in  the  business ; 
he  in  not  liable  for  the  debts  contracted  by  his  wife  or 
lyy  Kerr  in  carrying  on  the  business ;  and  the  profits, 
if  any,  cannot  be  daimed  by  the  defenduiC  All 
moneys  received  and  paid  in  respect  of  the  business 
pass  through  his  wife^s  account  at  the  bank,  and  on 
this  account  the  defendant  has  no  power  to  draw. 
The.  wife  pays  Kerr  a  salary  and,  as  I  gather,  a  share 
of  ihe  profits.  Now  it  cannot  be  denied  that  this 
proceeding  is  calculated  to  injure  the  plaintiff,  and  no 
one  can  be  surprised  at  his  beinff  greatly  annoyed  by 
it.  If  the  evidence  admitted  of  the  conclusion  that 
what  was  being  done  was  a  mere  doak  or  sham,  and 
that  in  truth  the  business  was  being  carried  on  by 
the  wife  and  Kerr  for  the  defendant,  or  by  the  de- 
fendant through  his  wife  for  Kerr,  I  certainly  should 
not  hesitate  to  draw  that  conclusion,  and  to  grant  tiie 
plaintiff  relief  accordingly.  But  I  find  it  impossiUe 
to  avoid  the  conclusion  that  the  business  is  being 
oanied  on  by  the  wife  primarily  for  Kerr,  and,  per- 
hape,  to  some  extent,  lor  hersdf.  But,  iliere  being 
at  preaent  little  or  no  profit,  she  has  not  yet  got  any 
money  out  of  the  busmess  for  herself.  This  bcdng 
the  state  of  the  cas6, 1  am  unable  to  hold  that  the 
defendant  has  done,  or  is  doing,  or  is  threatening  or 
intending  to  do,  what  he  agraed  not  to  do.  The 
utmost  mat  can  be  said  is  uiat  he  has  assisted  his 
wife  and  Kerr  to  do  what  he  a«^reed  not  to  do  him- 
self. No  honourable  man  wouM  have  done  that,  and 
no  honourable  man  would,  if  he  could  help  it,  allow 
his  wife  to  do  what  she  has  done  and  is  domg.  But, 
as  a  matter  of  law,  I  cannot  say  that  the  defendant 
is  breaking  his  agreement.  In  Bird  v.  Lake  it  was 
bald  that  to  help  a  man  to  carry  on  business  by 
lending  him  money  without  security  was  not  a 
breach  of  a  covenant  "  not  to  carry  on  or  be  engaged 
in  the  business  or  an^  matter  or  thing  whatoo- 
ever  in  anywise  relatmg  thereto."  So  here,  to 
help  Kerr  to  carry  on  business  by  introducing  him 
to  persons  who  would  furnish  him  with  goods  on 
oreoit,  and  by  further  assisting  him  through  Mrs. 
Hancock,  cannot,  without  straining  the  words  of  the 
defendant's  agreement,  be  held  to  be  a  breach  of 
that  agreement.  A  married  woman  with  separate 
estate  has  a  right  to  carry  on  business  in  her  own 
name — i'.e.,  in  the  name  of  her  husband,  with  the 
prefix  '*  McB,,**  and  I  am  not  aware  that  he  can  pre- 
vent her  from  so  doing  by  any  legal  proceedings. 
Bven  if  he  can  he  is  under  no  legal  obligation  to  do 
so,  unless  he  has  imposed  such  an  obligation  on  him- 
self by  some  contract.  An  agreement  by  a  husband 
not  to  do  a  thing  does  not  oblige  him  to  prevent  his 
inf e  from  doing  that  same  thing  if  she  has  a  right  to 
do  it  independently  of  him.  miether  the  defendant 
in  this  case  could  or  could  not  prevent  his  wife  from 
asaistiiig  her  nephew  Kerr  I  do  not  know.  The 
defendant  does  not  say  that  he  has  endeavoured  to  do 
so  and  has  failed.  But,  supposing  he  could  do  so,  he 
has  not  agreed  to  do  so,  nor  to  try  to  do  so,  and  the 
court  cannot  itself  impose  any  sudi  obligation  upon 

It  is  urged  that,  even  if  the  defendant  is  not 
carrying  on  the  business,  he  is  in  some  way  "in- 
terested" in  it,  that  he  is  interesting  himself  in  it, 
and  that  he  can  be  restrained,  and  ought  to  be  re- 


strained, from  so  doing.  As  the  defendant  and  his 
wife  are  living  together,  I  have  no  doubt  that  he  is 
interested  in  her,  imd  perhaps  also  in  her  nephew 
Kerr.  Further,  if  the  ^mie  gets  any  profit  out  of  the 
business  she  may  very  likely  make  use  of  it  in  adding 
to  her  husband's  comforts.  But  I  cannot  say  that  he 
is  in  any  way  *'  interested "  in  the  business,  which 
she  has  started  and  is  carzvin^  on  for  Kerr.  What 
interest  has  he  in  that  busmess  P  Certainly  no 
pecuniary  interest.  His  only  interest  is  that  indirect 
mterest  which  every  man  has  in  the  happiness  and 
welfare  of  his  wife.  But  to  have  such  an  interest  as 
this  is  no  breach  of  the  defendant's  agreement. 
When  a  person  sells  a  business  and  agrees  not  to 
carry  on,  or  be  in  any  way  interested  in,  any  similar 
business,  the  word  ''interested"  is  used  to  prevent 
him,  not  only  from  carrying  it  on,  but  also  from 
having  any  proprietary  or  pecuniary  interest  in  it. 
An  injunction  to  restram  the  defendant  from  carr^g 
on,  or  being  in  any  wav  interested  in,  the  busmess 
would  not  be  broken  if  the  defendant  were  to  repeat 
what  he  has  done  for  Kerr,  and  is  doing,  by  living; 
with  his  wife  without  trying  to  stop  what  she  is 
doing.  I  have  reluctantlv  come  to  the  conclusion  that 
the  plaintiff  is  not  entitled  to  an  injunction  in  this 
case,  and  his  appeal  must  be  dismissed,  but,  under  the 
circumstances,  not  with  costs.  Xhis  case  is  one  of 
general  importance.  Gonvejranoers  will  have  to  exer- 
cise their  ingenuity  in  devismg  some  method  of  stop- 
ping a  wife  with  separate  estate  from  carrying  on  a 
business  in  rivalry  with  a  purchaser  of  a  similar 
business  from  her  husband.  The  agreement  entered 
into  in  this  case,  to  which  the  wife  is  not  a  party, 
does  not  cover  such  conduct,  nor  do  the  common 
forms  at  present  in  use.  The  old  doctrine  that  the 
husband  and  wife  are  one  person  is  inapplicable ; 
they  are  not  one  with  reference  to  her  separate 
estate;  his  obligations  are  not  hers,  nor  are  hers  his. 

Kay,  L.J.,  dissented.  After  referring  to  the  agree- 
ment, his  lordship  said:  The  object  of  this  agree- 
ment was  obviously  to  secure  to  the  purchaser  the 
ff(K>dwill  free  from  interference  by  the  vendor.  For 
uiis  purpose  the  vendor  agreed  not  to  carry  on,  or  be 
in  anywise  interest^  in,  a  similar  business.  If  he 
did  he  would  attract  some  of  the  old  customers,  and 
draw  them  away  from  the  purchaser.  It  seems  to  me 
(dear  that  it  is  not  confined  to  a  pecuniary  interest. 
If  he  carried  on,  or  was  in  anvwise  interested  in,  a 
liku  business  which  drew  away  the  old  customers  from 
the  purchaser  or  otherwise  diminished  the  purchaser's 
receipts,  though  he  took  no  pecuniary  benefit  from 
that  business,  the  injury  to  the  purchaser  would  be 
the  same.  Then  "  carry  on  "  does  not  mean  "  exclu- 
sively" carry  on,  or  even  "principally."  If  he 
became  partner  with  other  persons,  even  a  dormant 
partner,  or  if  he  contributed  capital  to  aid  a  like 
business,  or  became  manager,  I  should  think  he  would 
have  broken  this  agreement.  So  any  active  assist- 
ance in  the  business,  particularly  any  such  as  was 
intended  and  calculatea  to  attract  his  former  cus- 
tomers and  to  take  them  away  from  iAie  purchaser, 
would,  in  my  opinion,  be  a  "  carrying  on  "  within  the 
meaning  of  those  words  as  used  in  this  agreement.  lam 
also  of  opinion  that  being  *'  interested  in  "  means  some- 
thing short  of  *'  carrying  on,"  and  that  when  coupled 
with  the  words  '*  in  anywise  "  a  very  large  meaning 
should  be  given  to  those  words  in  furtherance  of  what 
seems  to  me  the  obvious  intention.  The  defendant 
for  some  years  observed  this  agreement.  He  sold  his 
other  shop,  and  gave  up  business  altogether.  How- 
ever, in  1891  or  the  beginning  of  1892,  his  wife,  being 
denrous  of  helping  her  nephew  Kerr,  persuaded  the 
defendant  to  assist  her  in  setting  up  a  business  like 
that  which  he  had  sold.    He  says  that  he  objected  to 


,4^8 


T^E  T^EKLY  REPQRTPE.       m^rt^vm.}      YoUUL 


COTTBT  OF  APPBAL, 


Smith  v.  Haitoooe. 


GOXTBTOPAfFElL. 


§: 


do  this,  and  resisted.  But  what  he  actually  did  was 
this.  He  paid  to  his  wife  a  sum  of  £110,  which  he 
says  she  had  given  to  him  to  invest,  being  the  savings 
which  he  had  allowed  her  to  make  out  of  house- 
keeping moneys  which  he  gave  to  her  weekly.  With 
this  money  and  £90  which  she  had  in  cash,  the  wife 
took  a  small  shop  in  Market-street,  within  200  yards 
from  the  shop  in  Heathoote-street  which  he  had  sold, 
and  there  commenced,  and  is  carrying  on  with  the 
aid  of  her  nephew  Eerr,  a  business  identical  with  that 
which  the  defendant  had  sold.  Kerr  lives  with  the 
defendant.  He  receives  a  small  weekly  payment  for 
his  assistance,  and  a  small  share  of  the  profits  besides ; 
after  deductiag  10s.  a  week  for  Kenr's  board,  the 
rest  of  the  profits  goes  to  the  defendant's  wife.  The 
judge  has  found  that  this  ia  the  wife's  separate  busi- 
ness and  that  the  money  employed  in  it  is  her  separate 
iroperty,  and  I  assume  that  to  be  the  case.  The 
efenduit  has  taken  an  active  part  in  establishing 
this  new  business  and  in  endeavouring  to  induce  his 
former  customers  to  support  it.  He  drew  out 
with  his  own  hands  a  form  of  circular.  [His 
lordship  read  the  dicular,  and  proceeded: — "]  T. 
P.  Huicock  is  the  defendant's  name.  In  that 
name  his  former  business  was  carried  on.  The 
announcement  that  the  new  business  is  carried  on  in 
that  name,  with  only  the  prefix  "Mrs.,"  the 
reference  to  old  lineadB,  meaning  customers  in  the 
former  business,  the  mention  of  Mrs.  Hancock's  well- 
known  mixture  of  tea,  which  refers  to  a  tea  sold  by 
the  defendant  in  his  former  business  under  that  name, 
as  he  admits,  show  plainly  that  the  object  and 
intention  of  tiiie  defendant  was  to  obtain  for  Una 
business,  which  he  assisted  his  wife  to  set  up,  some 
of  the  goodwill  which  he  had  sold  to  the  plaintiff. 
After  we  new  shop  was  opened  the  defendant  per- 
sonally distributea  this  circular  to  various  persons. 
He  admits  that  he  did  so  to  the  extent  of  some  twenly 
copies,  and  thus  he  rendered  active  assistance  in 
carrying  on  the  new  business.  Besides  this,  he  took 
Kerr  to  Liverpool  and  Manchester,  and  introduced 
him  there  to  four  wholesale  dealers  who  had  supplied 
the  defendant  in  his  former  business,  and  he  induced 
them  to  supply  the  wife's  business  in  the  same  way. 
He  negotiated  the  lease  of  the  new  shop  to  Mrs. 
Hancodc  He  introduced  her  and  Kerr  to  the 
lawyers  who  drew  the  lease.  He  went  to  a  bank, 
and  there  opened  an  account  in  his  wife's  name,  to 
whidi  the  receipts  of  this  business  were  paid.  His 
wife  and  he  are  livinR  together,  and  any  profits  she 
may  receive  he  will  have  the  benefit  of  while  that 
continues.  Suppose  that  he  should  in  future  repeat 
these  and  similar  acts,  could  it  be  said  that  he  was 
not  **  carrying  on,"  or  was  not  "  in  anywise  interested 
in  "  this  business  ?  In  my  opinion  it  could  not.  I 
think  that  what  he  has  done  has  been  a  breach  of  the 
agreement  in  botii  its  branches.  He  has  be^i  assist- 
ing in  carrying  on  this  business,  and  it  seems  to  me 
impossible  to  say  that  he  is  not  *'in  anywise 
interested  in  "  it.  It  is  not  necessary,  but  I  do  not 
think  it  would  be  improper,  to  construe  the  words,  "in 
anywise  interested'^  as  meaning  shall  not  in  any- 
wise actively  interest  himself  in  the  business  so  as  to 
interfere  with  ti^e  goodwill  which  he  has  sold.  What 
the  defendant  has  done  seems  to  me  to  be  a  deliberate 
attempt  to  defraud  the  plaintiff  by  getting  back  some 
of  the  goodwill  which  the  defendant  sold  to  him.  It 
is  a  principle  of  English  law  that  a  vendor  shall  not, 
after  the  sale,  derogate  from  his  own  grant.  For 
example,  if  a  man  sells  a  house  with  windows  in 
it  looking  over  his  adjoining  land,  he  cannot  after- 
wards bmld  upon  that  adjoining  land  so  as  to  obscure 
such  windows ;  PcUmer  v.  Fletcher ^  1  Lev.  122,  which 
is  one  of  the  leading  authorities  on  that  law,  was 
decided  in  the  King's  Bench  in  1662,  230  years  ago. 


It  was  formally  approved  by  Lord  Holt  in  TewoitT. 
Goldwin,  2  Lord  Baymond,  1093,  and  is  ooiaboti^ 
cited  at  this  day  as  undoubted  law.  If  a  maa  nlk 
the  goodwill  of  a  business  I  have  never  been  able  to 
understand  why  the  same  principle  should  not  amij. 
It  is  an  anomaly  by  no  means  creditable  to  the  liw 
that  there  is  an  exception  to  the  rule  in  that  cue,  lod 
it  is  therefore  necessary  to  obtain  an  expren  oo&tnd 
from  the  vendor  not  to  carry  on  a  like  trade.  Boi 
when  there  is  such  a  contract,  I  am  indined  to  eoo- 
strue  it  as  much  as  can  fairly  be  done  in  fa?oiir  of  tb 
intention  to  prevent  any  derogation  from  tine  nb 
of  the  thing  sold.  I  thmk  that  an  injunction  oagltt 
to  be  granted  against  the  defendant  in  the  vardsof 
the  agreement  which  I  have  read,  to  restrain  liim,bii 
servants  and  agents,  from  carrying  on  or  bong  ii 
anywise  interested  in  the  business  e^  up  in  tbeBaoi 
of  his  wife,  or  any  similar  business  during  tiie  ta 
years  mentioned  in  the  agpreement,  within  n?e  io3s 
from  the  premises  in  Heathcote-street,  and  that  &i 
defendant  should  be  ordered  to  pay  the  oosts  hace  uH 
below. 

A.  L.  Smith,  L.  J. — ^My  brother  Kdcewioh  amrsd 
at  the  conclusion  that  the  business  sat  up  s^ 
carried  on  by  the  defendant's  wife  was  a  \Ksam 
set  up  and  carried  on  by  her,  trading  as  a  fimtA 
with  ner  own  separate  property,  in  order  to  \aA 
her  nephew,  and  that  in  so  doing  she  in  no  way  actoi 
on  behalf  of  or  in  the  interest  of  the  def endut,  bs 
husband ;  that  the  business  was  in  reali^  tiiat  of  & 
wife  and  not  that  of  the  husband ;  and  that  ^  eift 
made  by  the  plaintiff,  that  what  the  wife  did  was  W 
a  doak  and  device  in  order  to  enable  hsr  to  do. 
ostensibly  on  her  own  account  but  in  reafitj  ai  )m. 
husband's  agent,  what  he  could  not  do  hiioeB 
without  broking  the  covenant,  was  untenable  ni 
not  the  truth.  That  the  object  of  ti»  wife  b 
opening  the  business  for  the  nephew  at  ^  ^ 
in  question  was  to  obtain  as  much  as  she  cooH  <a  tte 
goodwill  of  the  old  business,  for  which  her  hakd 
had  received  £2,000,  is  to  me  apparent  The  ciiA 
which  was  issued  and  the  placing  of  the  rao*  ^ 
"  Mrs.  T.  P.  Hancock"  upon  the  fascia  of  tie  As^ 
coupled  with  the  other  circumstances  of  tiie  ctf^ 
make  this  obvious.  That  her  conduct  is  reprebodii 
is  beyond  dispute,  and  also  that  of  her  hndaoitr 
reasons  which  I  will  hereafter  state.  It  is  tntlh^ 
this  case  may  be  opened  in  such  a  way  as  to  ki^ti 
the  inference  that  the  whole  thing  was  a  ^^'■J^ 
cocted  by  the  husband  and  wife  in  order  to  «■» 
his  covenant,  and  indeed  Mr.  WarmingtoD  ■>  opflV 
this  appeal;  but,  having  heard  Mr.  Bcd^ibvib 
Mr.  Bnnton  on  the  defendant's  behalf,  vA  bmC 
re-read  the  evidence  since  the  argument  waaiiflwi 
I  have  arrived  at  the  conclusion  that  KdkeviA,^ 
was  right  in  the  decision  which  he  arrired  at  vfa0* 
held  that  it  was  the  real  business  of  the  wifeaadsw 
that  of  the  husband,  and  that  there  was  no  sttoifW 
deception  in  the  matter. 

Before  the  passing  of  the  Married  Woomb^  ft»- 
pertyActsof  1870  and  1882  I  donotdonhHW* 
wife,  setting  up  in  business  in  the  way  Hn^  »^ 
cock  has,  would  have  done  so  as  agent  fer  "g 
husband,  for  as  long  as  coverture  ex^edAe«» 
do  so  in  no  other  capacity,  and  her  acts  wwdda* 
constitute  a  breach  of  covenant  by  the  hiabwii* 
the  principle  qui  fcLcit  per  alium  foGJiferm.  ^j* 
is  not  so  now.  The  wife,  altiioughoorcrtawso* 
can  nevertheless  trade  with  her  own  s^!*'***!'^ 
perty,  apart  from  her  husband  and  frw  ^^j? 
control,  as  if  she  were  a  feme  eoU^  aa  and  wh*^ 
pleases,  and  if  she  does  so,  she  is  no  mors  ^^gf; 
of  her  husband  than  his  father,  undo,  * Jj^Jf 
would  be  under  like  droumstanceSjUorcaBfl***" 
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band  restrain  bis  wife  from  so  acting.  It  is  true  that 
the  proposition  sonnds  novel,  bat,  when  looked  into, 
the  above  is  the  real  position  of  the  wife  in  relation  to 
her  hnsband  at  the  present  time  in  the  oiroomstanoes 
of  this  case.  If ,  theraore,  it  is  desired  to  restrain  such 
an  act  of  a  wife,  the  covenant  of  the  hnsband  must 
hoeafter  be  so  framed  as  to  meet  the  case,  for  it  is  no 
part  of  the  duty  of  the  conrt  to  place  a  forced  con- 
straction  npon  the  covenant,  which  it  will  not  fairly 
bear,  in  order  to  pnt  a  stop  to  that  of  which  it  dis- 
approves. When  the  agreement  in  this  case  was 
framed  the  capacity  of  the  wife  to  do  what  she  has 
done  was  not  cont^plated  by  the  parties,  for,  if  so, 
the  oovenant  would  obviously  have  been  different. 

Mi,  Wannington  in  an  excellent  argument  con- 
tended that  the  g^ding  rule  was  that  we  should 
oonstme  a  covenant  like  the  present  so  as  to  carry  out 
the  object  and  intention  of  uie  parties,  and  in  tiiis  I 
agree,  if  he  limited  his  proposition,  which  he  did  not, 
by  the  words  **  so  far  as  the  language  of  the  oovenant 
will  fairly  allow,  but  no  further."  Now  the  covenant 
is  that  the  covenantor  will  not  carry  on,  nor  be  in  any- 
wise interested  in,  a  business  of  a  character  similar  to 
that  sold,  within  the  prescribed  limits  of  time  and 
place ;  which,  in  my  judgment,  means  that  he  will  not 
carry  on,  by  himself  or  his  agent,  such  a  business, 
nor  will  he  in  anywise  have  any  interest,  be  it 
pecuniary  or  personal,  in  such  a  business.  It  is  not  a 
oovenant  that  he  will  not  take  an  interest,  whether 
from  feelings  of  affection,  or  friendship,  or  what  not, 
in  how  another  may  carry  on  his  or  her  business 
within  the  ^rescribea  limits.  The  words  are,  "  nor  in 
anywise  be  mterested  in  the  business."  To  constitute 
a  breach  of  the  covenant  it  must  be  proved  that  the 
covenantor  has  some  interest  in  the  business  itself 
which  is  being  carried  on,  and  not  that  he  only  takes, 
or  has  taken,  an  interest  in  the  success  of  another 
carrying  on  his  or  her  business.  In  my  opinion,  this 
is  the  true  reading  of  the  oovenant.  If  this  case  had 
rested  here,  for  the  reasons  above  stated,  I  should  hold 
that  the  fact  that  tibie  defendant's  wife  was  carrying  on 
a  business  as  a  feme  «o2e,  with  her  separate  property 
on  her  own  behalf,  within  the  prescribed  limits,  did 
not  establish  a  breach  of  covenant  by  the  defendant. 
The  husband  takes  no  part  whatever  in  the  manage- 
ment of  the  business,  and  has  advanced  no  money  in 
that  behalf. 

But  it  was  said,  and  with  truth,  and  this  is  an 
Important  part  of  the  case,  that  the  defendant 
b^re  the  business  was  started  did  not  attempt  to 
restrain  his  wife  from  carrying  it  on,  but  actually 
aided  and  abetted  her  in  so  doing,  by  introducing  her 
to  his  bankers,  by  goine  with  her  nephew  to  the 
wholesale  merdiants  in  Manchester  wilh  whom  the 
^d  firm  carried  on  business,  and  introducing  him  to 
them,  and  by  taking  part  in  the  penmanship  and 
issuing  of  the  circular,  which,  it  appears,  was  issued 
after  Uie  business  was  started.  I  agree  that  this  is 
evidence  which  might  well  lead  to  the  inference  that 
the  business  was  in  reality  his,  and  not  his  wife's,  or 
partly  his  and  partly  hers,  which  would  suffice  to 
oonstitnte  a  breiuth  of  covenant  by  the  husband,  for 
he  would  then  have  an  interest  in  the  business.  But, 
when  this  inference  is  diaproved,  as,  in  my  judg- 
ment, it  is  in  this  case.  How  do  the  acts  of  l£e 
husband  constitute  a  breach  of  the  agreement  sued 
on  P  He  has  no  interest  whatever  in  the  business 
itscJf ,  which  is  that  of  his  wife,  carried  on  by  her  for 
her  own  purposes,  though  he  has  taken  an  interest  in 
her  succeeding  therein,  which  these  acts  of  his  show 
that  he  has  Hone.  If  the  husband  had  performed 
■ttniiRr  acts  in  like  circumstances  for  a  stranger,  who 
was  setting  up  business  on  his  own  account,  in  my 
judgment  it  could  not  be  said  that  he  was  in  anywise 
mterested  in  tiie  busxaess,  though  he  had  interated 


himself  on  behalf  of  the  stranger,  and  so  now  tfaie 
same  result  follows  if  he  does  the  same  acts  for  his 
wife.  I  agree  that  his  conduct  is  such  as  to  be  highly 
disapproved  of,  but  that  does  not  constitute  a  breach 
of  the  agreement  sued  on.  The  agreement  does  not 
cover  the  present  case,  and  I  cannot,  though  I  should 
like  to  do  so,  hold  that  the  husband  has  broken  his 
agreement.  I  agree  with  Eekewich,  J.,  and,  conse- 
quently, I  thiuk  tiiat  this  appeal  must  be  dismissed. 

Appeal  dimnissed,  withotU  costs. 

Solicitors,  Cronin,  OrgiU,  <fc  Ofmiiit  iar  LlewdUfii  A 
AcknU,  Tunstall;  Chester  A  Co.,  for  E,  A.  Paine, 
'Hanley, 


From  Q.  B.  Div.    \ 

(lindley,  Kay,  and  [  Jan.  31 ;  Feb.  1,  27. 

A.  L.  Smith,  L.JJ.)  j 

.  QoTJGH  V.  Wood  &  Co.  (a.) 

Mortgage  —  Fixture  —  Trade  fiadtwre  —  BemovahUity — 
Third  party, 

E.  carried  on  the  business  of  a  nurseryman  on  pre-^ 
mises  of  which  he  was  lessee.  By  an  agreement  in 
writing  made  hetween  E,  and  the  defendants  it  was 
agreed  that  the  defendants  should  affiaa  on  E,*s  premises 
as  a  trade  fixture  a  hoiler  and  heating  apparatus,  which 
was. to  remain  the  property  of  the  defendants  uniU  the 
whole  of  the  purchase'money  thereof  was  paid,  with 
power  for  the  defendants  to  remove  the  earns  in  defauU 
of  payment,  E,  subsequently  to  the  agreement,  hut  before 
the  boiler  had  been  aj&xd,  mortgaged  tJie  premises  to  the 
plaintiff,  who  had  no  notice  of  the  agreement.  After' 
wards,  and  whilst  E,  remained  in  possession  of  the 
premises,  the  boiler  was  affixed,  but  the  plaintiff  nod  no 
knowledge  of  this  fact.  E.  having  made  defawit  in  pay- 
ment of  the  purcfuue-money,  the  drfendants  removed  the 
fiosture, 

Hdd,  that  the  plaintiff,  by  allowing  E,  to  remain  in 
possession  of,  and  carry  on  business  upon,  the  premises, 
tiad  impliedly  consented  to  the  fixing  and  removal  of  the 
fixture,  and  consequently  had  no  cause  of  action  against 
the  drfendants. 

Decision  o/ Wright,  J,,  affirmed, 

Sanders  v.  Davis,  33  W.  B,  665,  15  Q,  B,  D,  218, 
and  Omnberland  Union  Banking  Co.  v.  Maryport 
Hematite  Iron  and  Steel  Co.,  40  W,  B,  280,  [1892]  1 
Ch,^\b,  followed. 

Appeal  from  a  decision  of  Wright,  J. 

Edmonds  held  some  land  on  lease  from  Moon, 
and  carried  on  business  as  a  nurseryman  on  the 
land  in  question.  By  an  agreement  dated  the  1st  of 
November,  1889 — ^made  between  Edmonds,  Wood  & 
Co.  the  defendants,  and  Moon— Wood  &  Co.  agreed 
to  put  up  some  heating  apparatus  for  Edmonds* 
hothouses — ^viz.,  a  boiler  ana  553  yards  of  water 
pipes— for  £96  198.,  payable  by  quarterly  instal- 
ments. It  was  affreed  that  this  hot- water  apparatus 
should  be  hired  by  Edmonds  for  a  year ;  and  that 
until  payment  of  the  last  instalment  the  apparatus 
should  remain  the  exclusive  property  of  Wood&  Co., 
and  that  in  default  of  payment  they  should  be  at 
liberty  to  enter  and  remove  the  apparatus.  The 
agreement  further  stated  that  Moon,  the  landlord, 
joined  in  the  agreement  for  the  express  purpose  of 
giving  Wood  £  Co.  power  to  enter  and  remove  the 
apparatus  pursuant  to  the  agreement,  and  Moon 
agreed  not  to  distrain  upon  the  apparatus  to  the 
detriment  of  Wood  &  Co.    Upon  payment  of  the 

(a.)  Beported  by  Abthttb  Lawbenoe,  Esq«, 
BarriSter-at-Law. 
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whole  of  the  instalments  the  ^x>aratii8  was  to  become 
the  property  of  Edmonds.  The  agreement  was  not 
under  seaL 

On  the  12th  of  November,  1889,  Edmonds  mort- 
gaged his  land  to  the  plaintiff,  who  had  no  notice  of 
the  agreement.  Shortly  afterwards,  whilst  Edmonds 
was  in  possession.  Wood  &  Co.,  who  had  no  notice  of 
the  mortgage,  put  up  the  hot-water  apparatus, 
which  was  fixed  in  the  usual  way,  the  boiler  set  in 
brickwork,  and  the  pipes  cemented  into  a  wall 
through  which  they  paraed.  The  apparatus  was  so 
fixed  as  to  be  irremovable  without  injuring  the 
brickwork ;  but,  on  the  other  hand,  it  was  not  fixed 
more  than  was  necessary  for  use  as  a  heating  appara- 
tus. After  this  the  plamtiff  made  Edmonds  a  nirther 
advance,  but  whether  wiih  or  without  notice  that  the 
apparatus  had  been  put  up  did  not  appear.  Edmonds 
made  default  in  paymg  the  instalments,  and  tiie  de- 
fendants thereupon,  whilst  Edmonds  was  still  in 
possession,  entered  and  removed  the  heating  apparatus. 
The  plaintiff  brought  this  action  againstWood  &  Co. 
for  wrongfully  removing  part  of  the  propertymort- 
gaged  to  him.  The  action  was  heard  before  Wright, 
J.,  who  gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

Boaanquet,  Q.C,  and  Tindal  Atkinson,  for  the 
appellant. — ^The  chattel  became  part  of  the  soil  and 
passed  to  the  mortgagee.  The  contract  between  the 
other  parties,  to  which  the  mortgagee  was  not  a  party, 
cannot  alter  the  law  that  quicquid  plantatur  solo  solo 
cedit.  It  does  not  matter  whether  the  mortgage  is 
in  fee  or  of  a  term;  Meux  v.  Jctcobs,  23  W.  E.  526, 
528,  L.  B.  7  H.  L.  481,  483,  per  Lord  Selbome. 

They  referred  to  OuUwick  v.  SwindeU,  16  W.  E.  216, 
L.  B.  3  Bq.  249 ;  Bain  v.  Brand,  1  App.  Cas.  762, 
25  W.  B.  Dig.  246;  Cumberland  Union  Banking  Co. 
V.  Maryport  HemaiiU  Iron  and  8ted  Co.,  40  W.  B. 
280,  [18921  1  Ch.  416 ;  Mather  v.  Fraaer,  4  W.  B. 
387,  2  E.  &  J.  636 ;  In  re  Cotton,  2  Mon.  Dea.  &  De 
G.  725 ;  Bandera  v.  Davia,  33  W.  B.  656,  16  Q.  B.  D. 
218 ;  Holland  v.  ffodgaon,  20  W.  B.  990,  L.  B.  7  C.  P. 
328 ;  CUmie  v.  Wood,  L.  B.  3  Bx.267,  16  W.  E.  C.  L. 
Big.  72;  Elwea  v.  Briga  Oaa  Co.,  36  W.  B.  192,  33 
Ch.  D.  562 ;   and  Bacon^B  Abridgement,  **  Tz 


E.  2. 


'Trespass," 


Bwinfm  Eady,  Q.C,  and  Ernest  Pollock,  for  the 
respondents. — ^The  rule  of  the  civil  law  was  that  if  a 
piece  of  timber  or  other  matcoial  was  built  into  a  wall 
in  such  a  way  as  to  become  part  of  the  freehold, 
although  an  action  could  not  be  maintained  for  tiie 
particular  timber  or  other  material  while  it  remained  so 
affixed,  yet  the  property  in  it  remained  in  the  original 
owner,  and  revertea  to  him  when  it  was  severed,  and 
the  English  law  is  in  effect  the  same.  The 
appellant's  contention  goes  as  far  as  saying  that  if  a 
person  tortiousl^  affixes  what  does  not  belong  to 
him  in  the  soil  it  becomes  the  property  of  the  owner 
of  the  soil.  As  between  landlord  and  tenant  a 
chattel  may  be  affixed  to  the  freehold  and  yet  remain 
a  chattel  removable  at  the  tenant's  pleasure.  [Kay, 
L.  J. — Are  you  right  in  saying  it  remains  a  chattel  P] 
See  Sanders  v.  Davia.  The  cases  cited  for  the 
appellant  are  almost  without  exception  cases  in 
i^ichthe  mortgagor  was  the  owner  of  the  chattel 
and  the  question  was  whether  it  passed  to  the 
mortgagee,  but  here  the  chattel  belonged  to  a  third 
person.  In  Lav;ton  v.  Lawton,  3  Atk.  13,  a  fire 
engine  set  up  for  the  benefit  of  a  colliery  by  a  tenant 
for  life  was  held  to  go  to  his  executors  as  against  the 
remainderman.  To  see  whether  the  chattel  becomes 
the  property  of  the  owner  of  the  soil  you  must  look 
at  the  intention  of  the  parties:  Wood  v.  Hewett,  8 
Q.  B.  913;  even  in  mortgage  cases:  EoUand  v. 
Hodgaon.     The   mortgagor   cannot   confer   on   the 


mortgagee  more  than  he  has  himself:  (hsuMiaii 
Onion  Banking  Co.  v.  Marypqrt  Hematite  Iron  od 
Steel  Co.  The  presumption  that  a  chattel  beoomei  put 
of  the  soil  may  be  rebutted  by  evideEuoe  du>wmgi& 
intention  of  the  parties  to  the  contrary.  Zanaufer?. 
Eve,  7  W.  B.  260,  6  C.  B.  N.  8.  717.  The  nle  ii 
much  too  broadly  stated  by  qwicguid  jila/Mm  «k 
aoh  cedit,  per  Lord  Blackburn  in  Wake  t.  EaSi,  31 
W.  B.  585,  8  App.  Cas.  195,  203.  [Kay,  LJ.-Yoar 
best  case  is  Lawton  v.  LatkonA 
They  also  cited  Para(ma  v.  ETind,  14  W.  B.  860. 

Boaanqaet,  Q.C,  in  reply.— ^[Lutdlet,  L.J.— Iinot 
your  proposition  too  widePj  The  intention  of  the 
parties,  as  to  the  purpose  for  which  a  ohittd  ii 
affixed  to  the  soil,  is  important.  If  it  is  liBzed  lo 
as  to  improve  the  freehold,  it  becomes  part  of  the  soil; 
if  only  for  the  convenient  use  of  the  chattel,  it  to 
not ;  in  this  sense  the  object  of  the  annerfttinn  uto 
be  regarded.  A  mortgstgor  is  not  in  the  pootuAoit 
tenant,  as  is  recognized  in  the  cases  cited  on  the  other 
side :  Climie  v.  Wood ;  ffoUand  v.  ffodgaon.  Lax^ 
V.  Lawton  was  dealt  with,  and,  as  neatly  is  ooq}4 
be  without  distinct  words,  said  to  be  wtgo^  o 
Fiaher  v.  Dix(m,  1^  CL  &  Fin.  312.  Bxprara 
in  Wood  V.  Hewett  and  Lanoaeter  v.  Eve,  itim  ^ist 
from  the  context,  might  be  found  and  oied  a 
applicable  to  either  side.  Wake  v.  EoR  hai  lo 
applicability  to  this  case  apart  from  dicfti,  whi^aln 
do  not  concern  it.  The  intention  here  cannot  be  va- 
thing  more  or  better  than  that  of  the  owiur  of  «ft 
land— i.e.,  the  mortgagor;  if  he  had  himself  nid  to 
the  mortgagee  that  this  apx>aratus  was  not  to  beeose 
a  fixture  it  could  not  have  affected  tiie  ownehhip  oi 
the  plaintiff's  rights,  no  mose  can  the  agreen^t 
between  himself  and  the  defendants.  Amoi  aid 
Ferard  on  Fixtures,  3rd  ed.,  pp.  26-7,  sums  19  bJ 
argument  perfectiy. 

Cwr.adx.xniL 

Feb.  27.— Ldtdley,  L.J.  [after  stating  the  fMii  nd 
remarking  that  the  agreement  of  the  let  of  KoreDkba, 
1889,  not  being  under  seal,  did  not  amount  to  agnss 
of  land  or  of  an  easement  to  which  any  snbiaqifli 
mortgage  would  be  subject,  and,  further,  that  it  vii 
obvious  that  the  removal  of  the  heating  ajpptataf 
had  been  contemplated  in  two  conttngenoes— ^ 
first,  by  the  defendants  if  they  were  not  paid,  aai 
secondly,  by  Edmonds  as  a  trade  fixture  wte^ 
had  become  his ;  proceeded]. — ^The  plaintiffs  dm 
put  shortiy,  is  that  he  was  not  a  par^  to  the  ign^ 
ment,  and  not  having  notice  of  it,  he  u  not  boond  if 
it,  either  at  law  or  in  equity,  and  that  the  appantM. 
having  been  fixed  to  his  property  without  his  ^(''^^ 
ceased  to  be  a  chattel  and  became  part  of  the  sod  •« 
irremovable  as  against  him.    He  does  Hot  <^^^J^ 
was  a  trade  fixture  removable  as  between  Usikfi 
and  tenant  during  the  tenancy,  even  apait  fron  aij^ 
special  agreement  to  that  effect ;  but  he  zete  m 
cases  which  show  that  trade  fijtees  pat  up  bj* 
mortgagor  cemnot  be  removed  by  him  as  sgn"  ■• 
mortgagee,  and  contends  that  Wood  &  Oo.  ara laae 
better  position  than  Edmonds  himself  would  law 
been,    llie  plaintiffs  counsel  also  relied  on  rej* 
CGtt<m  and    CuUwick  v.    Swindell,  in  which  tn* 
fixtures  of  a  firm  on  land  belonging  to  ^'^^^ 
partners  were  held  to  pass  by  a  mortgage  ct  ^ 
hmd  executed  before  the  fixtures  wexe  P^^  ^    z^ 
cases  of  Mather y. Eraser ;  ClimieY.  Wcod,h>B.i^ 
328,  17  W.  E.  C.  L.  Dig.  88 ;  LonMtm  v.  BwnN 
L.  B.  5  a  B.  123,  18  W.  B.  C.  L.  J^*J^*^ 
HoUand  v.  Hodqaon  show  beyond  all  doobt  "^^ 
the  apparatus  m  question  had  been  the  pufj^ 
of  the  mortgagor  and  he  had  fixed  it.  alto**  •^ 
for  the  purposes  of  his  trade,  it  would  not  «»• 
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been  remoyable  bv  him  as  against  his  own  mort- 
gagee. The  laot  that  the  mortgage  is  by  a  lessee  and 
not  by  an  owner  in  fee  is  immaterial  (Southpori  and 
West  Laneaahire  Banking  Co.  t.  Thompwm,  36  W.  B. 
113,  37  Gh.D.  64;  Meux  v.  Jacobs,  where  the  mort- 
gage was  eooitable).  Further,  the  partnership  cases 
mentioned  above,  show  that  fixtures  put  up  by  a  firm 
on  the  separate  property  of  one  of  the  piuixiers  pass 
to  his  mortgagee,  aia  oo-partners  could  not  recover 
ihem  from  him,  and  he,  of  course,  could  not  daim 
ihem  from  his  mortgagee.  Whether  on  taking  the 
partnership  accounts  he  would  or  would  not  have  to 
aooount  for  their  value  would  in  no  way  concern  the 
mortgagee. 

None  of  those  decisions,  however,  cover  the  present 
.  We  have  to  consider,  not  the  right  of  a  mort- 
or  to  remove  property  of  his  own  which  he  has 
1,  but  the  right  of  a  third  person  to  unfix  and 
carry  away  a  chattel  of  his  own  which  he  has  fixed 
at  the  request  of  the  mortgagor  in  possession  and  for 
the  purpose  of  enabling  him  to  carry  on  his  trade ;  a 
chattel,  moreover,  wmch  has  been  fixed  upon  the 
terms  that  its  owner  may  remove  it  if  not  paid  for, 
and  which,  not  being  paid  for,  has  been  removed 
before  the  mortffagee  has  taken  possession. 

The  case  undoubtedly  presents  difficulties  which 
ought  not  to  be  passed  over  unnoticed.  Wright,  J., 
went,  I  think,  too  far  in  holding  "that  one  man's 
property  cannot  be  taken  away  mm  him  by  being 
fixed  in  the  land  of  another."  Gases  can  be  put  in 
which  this  might  happen ;  the  law  stated  in  Brooke's 
Abr.,  Property,  23,  and  reproduced  (although  with  a 
wrong  ruerenoe)  in  Bac.  Abr.,  Trespass,  E.  (2),  is,  I 
take  it,  good  law  even  now.  It  is  there  said :  **  If  a 
ideoe  of  timber  which  was  illegally  taken  from  J.  S. 
have  been  hewed,  this  action  (viz.,  trespass)  does  not 
lie  against  J.  S.  for  retaking  it.  But  if  a  piece  of 
timber  which  was  illegally  tiucen  have  been  used  in 
building  or  repairing,  this,  although  it  is  known  to 
be  the  piece  which  was  taken,  cannot  be  retaken,  the 
nature  of  the  timber  being  changed ;  for  by  annexing 
it  to  the  freehold  it  is  become  real  property."  If  I 
emi^loy  a  builder  to  build  me  a  house,  and  he  does  so 
witii  bricks  which  are  not  his,  I  apprehend  that  they 
become  mine,  and  that  their  former  owner  cannot 
recover  them  or  their  value  from  me.  The  old  law 
eororessed  in  the  maxim,  Quicquid  planUUur  solo  solo 
ecaiiy  although  much  relaxed  since  the  days  of  the 
year  books,  nas  not  yet  been  replaced  by  the  rule 
which  prevents  the  owner  of  leal  property  from 
granting^  a  better  title  than  he  himself  has ;  nor  has 
ue  maxim  in  question  yet  given  way  to  the  ordinary 
rules  which  are  applicable  to  sale  of  chattels  whilst 
still  unfixed  to  land. 

It  is  not,  however,  necessary  in  this  case  to  at- 
tempt to  reconcile  any  conflicting  principles  of  law ; 
whiai  it  becomes  necessary  to  do  so  attention  will 
have  to  be  paid  to  the  judgments  in  the  important 
cases  of  Hdland  v.  Hodgson  and  Wake  v.  HaU» 

The  ixresent  case  is,  in  my  opinion,  governed  by 
two  decisions  relating  to  trade  fixtura  put  up  by 
mortgai^ors  in  possession.  The  first  is  Sanders  v. 
Davis,  m  which  it  was  held  that  a  tenant  of  a  mort- 
gagor in  possession  might  remove  trade  fixtures  put 
v^  by  himself,  and  that  those  fixtures  did  not  belong 
to  the  mortgagee.  The  mortgage  there  was  prior  to 
the  lease,  ana  the  lessee  was  not  the  mortgagee's 
tenant;  so  that  the  ordinaxy  doctrine  relating  to 
trade  fixtures,  which  only  applies  as  between  landlord 
and  tenant  (see  Fisher  v.  Dixon),  was  not  strictly 
applicable  to  the  case.  The  fact  that  the  person 
i^o  put  up  the  fixtures  was  tenant  to  the  mortgagor 
and  had  a  right  to  remove  them  as  against  him  was 
held  sufficient  to  prevent  the  fixtures  nrom  becoming 
Hie  ptoperty  of  the  mortgagee.     The  next  case  is 


Cumberland  Union  Baulking  Co.  v.  Maryport  Hematite 
Iron  and  Steel  Co,,  which  was  similar  to  the  present 
in  all  material  respects.  In  that  case  Noiih,  J., 
decided  against  the  mortgagees,  on  the  ground  that, 
having  regard  to  the  position  of  the  parties,  the 
mortgagees  could  have  no  better  title  to  the  fixtures 
than  their  mortgagor.  We  were  asked  to  overrule 
that  case ;  but,  in  my  opinion,  it  was  rightly  decided, 
having  regard  to  the  fact  that  the  mortga^r  was  in 
possession,  which  is  the  case  here  also.  This  circum- 
stance affords  an  answer  to  the  argument  based  on 
the  fact  that  the  defendants  fixed  their  apparatus  to 
the  plaintiff's  land  without  his  consent.  Bj  leaving 
the  mortgagor  in  possession,  the  mortgagee  impliedly 
authorized  him  to  carry  on  his  business  and  to  sell 
and  remove  the  plants,  trees,  and  shrubs  which, 
though  fixed  to  the  soil,  constituted  his  stock-in- 
trade.  This  implied  authority  can  hardly  be  confined 
to  such  things,  but  may  fairly  be  redded,  and  I 
think  ought  to  be  regarded,  as  authorizing  the  mort- 
gagor whilst  in  possession  to  hire  and  bring  and  fix 
other  fixtures  necessarv  for  his  business  and  to  agree 
with  their  owner  that  he  shall  be  at  liberty  to  remove 
them  at  the  end  of  the  time  for  which  they  are  hired. 
Unless  this  be  so  persons  dealing  bond  fide  with  mort- 
gagors in  possession  will  be  exposed  to  very  unrea- 
sonable risks ;  and  honest  business  with  them  will  be 
seriously  impeded.  This  implied  authority  and  the 
fact  that  the  hot-water  apparatus  was  not  the  pro- 
perty  of  the  mort^^agor  are  the  important  features  of 
this  case,  and  are,  m  my  opinion,  sufficient  to  protect 
the  defendants  from  the  daim  of  the  plaintiff. 
Whether  Wood  &  Co.  could  have  removed  the 
apparatus  if  it  had  been  put  up  before  the  mortgage 
to  the  plaintiff,  or  if  he  had  taken  possession  before 
removed,  are  questions  which  it  is  unnecessary  to 
decide,  and  on  which  I  express  no  opinion.  In  such 
a  case  as  the  prnunt  the  mortgagee's  security  is 
neither  better  nor  worse  than  when  he  took  it,  and  no 
injury  is  infiicted  on  him.  The  appeal  must  be  dis- 
missed, with  costs. 

Kay,  Ii.J.— No  question  arises  between  the  mort- 
gagor and  his  landlord,  who  was  a  party  to  the 
hire  and  purchase  agreement.  The  bouer  and  pipes 
were  fixed  in  brickwork  in  the  usual  way,  and  were 
oertaiuly  fixtures  in  the  sense  that  they  became  part 
of  the  land  and  ceased  to  be  mere  personal  chattels. 
If  bricks  or  timber  belon^^in^  to  A.  be  wrongfully 
taken  by  B.  and  built  by  him  mto  a  house  belonging 
to  C,  A.  cannot  recover  them  against  C,  though 
their  identity  is  dear :  Bac.  Abr.,  ^^espass,  E.  2,  and 
the  reason  given  is  that  the  nature  of  the  material 
is  changed  and  it  has  become  real  projperty.  Even 
a  tenant  who  has  a  riffht  as  against  his  landlord  to 
remove  trade  fixtures  during  the  term  cannot  main- 
tain trover  for  them  while  annexed  to  a  part  of  the 
realty :  Lee  v.  Eisdon,  7  Taunt.  188 ;  Davis  v.  Jones, 
2  B.  &  Aid.  165 ;  CoUgrave  v.  Dios  Santas,  2  B.  &  C. 
76 ;  Minshall  v.  Lhyd,  2  M.  &  W.  450. 

There  is  no  doubt  that  a  mortgagee  is  entitled  to 
all  fixtures  as  against  his  mortgagor,  whether  put 
upon  the  land  before  or  after  the  mortgage :  Walmsley 
V.  Milne,  8  W.  B.  138,  7  C.  B.  N.  8.  115 ;  Ackroyd  v. 
Mitchell,  3  L.  T.  N.  S.  236,  9  W.  R.  Ch.  Dig.  47 ; 
Meux  V.  Jacobs;  Cullwick  v.  Swindell;  Climie  v. 
Wood,  This  is  so  whether  the  mortgege  is  of  a 
freehold  or  of  a  leasehold  property :  Ex  parte  Barclay, 
4  W.  B.  80,  5  De  G.  M.  &  G.  403.  Therefore  the 
mortgagor  could  not  have  removed  these  fixtures 
without  the  consent  of  the  mortgagee,  and,  of 
course,  he  could  not  authorize  anyone  else  to  do  so. 
Where  artides  are  fixed  to  the  land  so  that  they  are 
no  longer  personal  chattds  no  one  can  take  them 
from  a  mortgagee  without  his  consent,  unless  he  had 
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a  oonyej^anoe  of  them  by  deed  or  an  agreement  for 
▼alue  binding  upon  the  mortgagee.  Where  the  mort- 
saree  has  taken  possession  there  is  an  additional 
dimculty,  because  then  no  one  oonld  enter  to  remove 
the  fixtures  without  committing  a  trespass.  If  fix- 
tures could  be  removed  under  an  agreement  like  this 
a^^ainst  a  subsequent  purchaser  or  mortgagee  without 
his  consent,  he  would  be  subject  to  a  dimp^er  which  at 
present  has  never  been  understood  to  exist.  Besides 
the  chance  of  infirmity  of  the  mortgagor's  title  to 
the  land,  there  would  be  the  risk  mki  the  fixtures 
upon  it  might,  by  a  contract  between  Uie  mortgagor 
and  a  third  person,  remain  the  property  of  such  third 
person  and  be  removable  by  him.  I  should  be  sony 
to  see  this  additional  danger  imposed  upon  a  bond  fide 
purchaser  or  mortgagee.  A  case  may  easily  be  sup- 
posed when  such  a  law  might  deprive  him  of  a  large 
part  of  tiie  value  of  the  property,  as,  for  example, 
the  machinery  in  a  twiII  or  large  manufactory. 

The  question,  therefore,  is  whether  the  mortgagee 
has  assented  to  the  remoyal  of  the  fixtures.  He  had 
not  taken  possession  at  the  time  when  they  were  re- 
moved. Gme  mortgagor  was  a  nurseryman  carrying 
on  his  business  upon  the  land  mortgaged.  He  was 
left  in  possession  oy  the  mortgagee,  and  during  such 
possession  it  must  be  inferrod  that  the  mortgagee 
assented  to  the  mortgagor  doing  everything  that  was 
usual  and  proper  to  en^le  him  to  trade  as  a  nursery- 
man. For  example,  until  prevented  by  the  mort- 
gagee taking  possession,  he  might  remove  and  sdl  the 
young  trees  that  he  was  cultivating  for  that  purpose, 
though  they,  while  growing,  were  a  -part  of  the  knd. 
If  then,  while  in  such  possession,  he  obtained  the 
boiler  and  pipes  upon  an  agreement  which  allowed 
the  vendor  to  remove  them  if  default  were  made  in 
paying  for  them,  why  should  not  the  mortgagee  be 
taken  to  have  assented  to  the  vendor  being  aUowed 
to  remove  them,  just  as  a  purchaser  of  trees  might  do 
with  the  consent  of  the  mortgagor  in  possession  P 
Suppose  that  after  the  mortgagee  had  taKen  posses- 
sion the  boiler  and  pii>es  had  oeen  fixed  under  the 
previous  agreement  with  the  mortgagor,  the  mort- 
gagee, if  he  allowed  them  to  be  fixed,  could 
not  ignore  the  agreement  under  which  they  were 
so  fixed.  Ought  he  to  be  in  a  better  position 
if  they  were  fixed  and  removed  imder  that  agree- 
ment before  possession  was  taken  bv  him?  As 
the  boiler  and  pipes  were  removed  while  the  mort- 
gagor was  in  possession  and  was  carrying  on,  wi^ 
tiie  assent  of  the  mortgagee,  a  business  for  the  pur- 
poses of  which  they  were  fixed,  I  think  his  licence 
ma^  be  held  to  extend  so  far  as  to  permit  the  removal 
while  that  business  was  being  carried  on  by  the  mort- 
gager, and  before  the  mortgagee  put  an  end  to  it  by 
taung  possession. 

Turning  to  the  authorities,  it  has  been  decided  that 
if  a  mor1^;agor  in  possession  enters  into  partnership 
with  other  persons,  and  the  first  puts,  fixt^s  on  the 
mortgaged  premises,  they  cannot  be  removed  against 
the  mortgagee :  Ex  parte  Cotton,  OuUvnck  v.  SwindeU, 
Climie  v.  Wood.  In  Sanders  v.  Davis  a  mortgagor 
while  in  possession  let  to  a  tenant  named  Hunt,  who 
put  certain  tenant's  fixtures  upon  the  demised 
premises.  The  mortgagee  then  sold  l^e  property, 
mduding  the  tenanrs  fixtures,  and  the  tenant's 
assign  of  the  fixtures  was  held  entitled  to  recover  the 
value  of  the  fixtures  from  the  mortgagee.  Manisty, ' 
J.,  who  was  one  of  the  judges  in  that  case>  says  that ' 
the  mortgagee  allowed  the  mortgagor  to  remain  ia  \ 
I>osse8sion  and  deal  with  the  proper^.  U  the  mort- 
gagee had  taken  possession  and  let,  and  his  tenant 
had  brought  trade  fixtures  on  to  the  premises,  he 
would  have  been  entitled  to  remove  them  when  the 
tenancy  terminated;  and  he  continued:  "  1  cannot  see 
why  a  mortgagee  should  be  in  a  better  position  in 


this  respect  when  he  penmts  the  mortgagor  to  deil 
with  the  property  ana  let  in  a  tenant.  I  tiuok  ht 
must  be  taken  to  have  known  of  the  lettmg  to  Hont 
and  to  have  acquiesced  in  it,  and  coiiBeqiieoih  he 
would  not  have  been  able  to  prevent  Hunt  mn 
removing  the  fixtures."  That  is,  that  tliete  wu  aa 
im^ed  assent  by  the  mortffBgee  to  the  tenas  qb 
which  the  fixtures  were  plao^  ^duoh  bound  him  to 
allow  their  removal.  In  Cfumberland  Union  BsMi 
Go,  V.  Maryport  HematUe  Iron  and  8ted  Cb.  the&eb 
were  practically  the  same  as  in  the  preseni  can 
Mortgagors  in  possession  of  a  coUieiy  wmch  tbe^bd 
mortgaged  put  up  certain  machinery  under  a  Ivb  or 
purchase  agpreement.  The  mortgagees  obttised^ 
appointment  of  a  receiver,  and  on  his  giving  im  the 
property  it  was  held  that  the  mahhinaty  mi^i  be 
removed  bv  the  vendor  of  it.  The  lesmed  judge  »;f 
in  part  of  his  judgment,  *'  1  tliink  it  was  not  in  the 
power  of  the  mortgagors  to  confer  on  the  mortgifeei 
a  better  title  than  they  themsdves  had  to  tiiepc^ia^ 
which  they  agreed  to  mortgage  to  theoL"  But  he 
based  his  aedsbn  on  the  fact  that  the  leoeivsr  vm 
goinff  to  abandon  the  colliery.  I  do  not  undezetaad 
the  language  of  the  learned  judge  in  that  esse  to 
mean  that  the  fixtures  could  be  removed  wi^Kmt  the 
consent  of  the  mortgagee.  The  dedsion  may  he  id|>- 
ported  upon  the  ground  of  an  implied  assent  hf  hia. 
If  it  meant  that  tne  fixtures  oould  be  removed  vith* 
out  such  implied  assent,  I  should  respeotfnlly  ^iv 
from  t^t  view.  As  the  mortgagee  nad  not  tehss 
possession  in  this  case  before  the  removal  of  &eiz- 
tures,  I  think  that  it  is  right  to  im^y  his  asMnt  to 
the  fixing  and  removal  of  the  boiler  and  pipea»  ead 
that  on  vna  ground  the  decision  may  be  affirmed. 

A.  li.  Smuh,  L.J. — I  entir^y  agree  with  the  jnd^ 
ment  of  landley,  L. J«,  and  have  nothing  to  add. 

Appeal  dismissed. 

SoUdtors,  Bobbins,  BiUing,  &  Co.;  Torr,  OriUU, 
Oddie,  ik  Bindair. 


From  Liverpool  Court        \ 

of  Passage.  f  v    i 

(Lord  Bsher,  M.B.,  and  A.  L.  (  *^  ^ 

Smith  and  Davey,  L. JJ.)      / 

AlTDEBSON  V.  DBAN.  (o.) 
PracUoe^Liverpool    Court  of  Fasaage—Jfpealr'SeK 
trial — Jurisdiction  of-  Court  of  Appeal— LiP9jsd 
Court  of  Passage  Act,  1893  (56  dt  67  Vui.c  37),  i.  Ml 

By  section  10  of  the  Liverpool  Court  of  Busay  i< 
1893,  an  appeal  now  lies  direct  to  the  dwi  qf  Aff^ 
from  tJhe  judgment  of  the  judge  of  the  Comt  e/Pii'F 
upon  the  tried  of  an  cuHon. 

Appeal  from  the  judgment  of  the  juto  of  ^ 
Liverpool  CJourt  of  Passage  in  favour  of  the  oefieiW 
at  the  trial  of  the  action  without  a  jury. 

Montague  Lush,  for  the  defendant,  took  ^  J^ 
liminary  objection  that  the  appeal  ou^ht  to  hsvv  W 
to  the  Divisional  Court,  and  contend^  that  seotaV 
of  the  Liverpool  Court  of  Passage  Act,  1898,*  ^^ 
give  a  right  of  appeal  direct  to  me  Court  of  Afp*^ 

•  66  &  67  Vict.  c.  37,  s.  10 :— "  An  ^)perf  Arf»  Jj 
allowed  upon  the  trial  of  any  issue  in  the  Ovst* 
Passage  in  every  case  where  an  ^fpoi^  ^"^  ^ 
allowed  on  a  trial  at  nisi  prius,  and  smbjeot  toUii*** 
rules,  regulations,  and  provistons.** 
(a.)  Beported  by  W.  P.  IBakry,  Bsq««  BstdOs^ 
Law. 
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Am>VBaaN  v.  Dx^ir.— In  bb  Bbbbbok. 


High  Oottst. 


Shepktrd  LiMe  lor  the  plaintiff: 

The  azgumentB  are  suffidently  stated  in  the  judg- 
ment 

SpeoTB  ▼.  Daggers,   1    Cabab6  &   Ellis;  503,  was 
reimed  io> 

Cwr.  adv.  vuU, 

May  1.— The  judgment  of  the  Coukt  (Lord  Eshbe, 
ILR.,  and  A.  Lu  Smith  and  Payby,  L.JJ.)  was 

Dayet,  L. J. — ^This  is  an  appeal  from  a  judgment 
>f  the  learned  judge  of  the  Court  of  Passage  on  the 
nal  of  an  action.  A  preliminary  objection  has  been 
ftken  on  behalf  of  the  respondent  that  the  appeal  is 
nt  to  this  court,  but  to  a  divisional  court  of  the 
heen's  Bench  Division.  The  question  depends  on  the 
nie  construction  of  section  10  of  the  Liverpool  Court 
I  Passage  Act,  1893  (56  &  57  Vict.  c.  371  But  in 
ider  to  understand  the  question  one  must  look  at  the 
osition  of  tlie  Court  of  Passage  as  regards  app^ds  at 
be  time  when  the  Act  was  passed.  The  Court  of 
^isssge  is  an  inferior  court,  though  an  ancient  court 
I  record.  By  section  45  of  the  Court  of  Passage  Act, 
853  (16  &  17  Yict.  c.  zzL),  an  appeal  is  given  with 
be  leave  of  the  judge  of  the  court  '*  upon  me  trial  of 
ny  issue"  to  one  of  the  superior  courts  at  West- 
linster;  and  by  section  45  of  the  Judicature  Act, 
B73,  that  jurisdiction  is  transferred  to  the  High 
'oort  There  was,  therefore,  at  the  time  of  we 
aaimg  of  the  Act  of  1893,  existing  a  right  of  appeal 
upon  the  trial  of  any  issue  "  (whatever  those  words 
lay  mean)  from  the  Court  of  Passage  to  the  High 
Vmrt,  but  subject  to  the  leave  of  the  judge  of  ue 
oiirt  of  Passage.  Section  7  of  the  Act  of  1893  gives 
[>  the  registrar  of  the  Court  of  Passage  all  the  powers 
rhich  a  registrar,  district  registrar,  master,  taxing 
GBoer,  or  associate  of  the  High  Court  has  or  would 
are  in  the  same  matter  if  the  same  were  proceeding 
I  the  High  Court ;  and  section  8  enables  tne  judge  of 
le  Court  of  Passage,  with  the  concurrence  of  the 
nle  Committee,  to  adopt  and  apply  to  the  Court  of 
MMge  all  or  any  of  the  rules  for  the  time  being 
gulraig  the  pnctice  and  procedure  of  the  High 
rart  So  far  an  intention  may  be  discerned  to 
similate  tiie  practice  of  the  Court  of  Passage  to  that 
the  High  Court. 

Then  comes  section  10.      The  question  is  whether 
is  section  gives  a  new  ri^t  of  appeal  to  this  court, 
merely  regulates  the  ordinary  right  of  appeal  and 
fines  the  conditions  under  which  it  is  exercisable, 
is  argued  that  "  a  trial  at  nisi  vrius "  can  take 
ioe  in  the  High  Court  only,  and  that  under  the 
msions  of  53  &  54  Vict,  c  44,  known  as  Mr.  Fin- 
fs  Act,  a  motion  for  a  new  trial  or  to  set  aside  a 
rdict,  finding,  or  judgment  (which  is  the  only  wa^ 
i^ypealing  on  a  triid  at  niii  prius)  comes  to  this 
nrt    It  ia  further  pointed  out  that  tne  word  **  pro- 
ions"  ia  large  enough  to  include  the  provisions 
^  Judicature  Acts  nnoluding  Mr.  Finlay's  Act), 
1  that  that  word  will  have  no  force  or  effect  as  dis- 
guished  from  rules  and  regulations  unless  it  be  so 
titrued.      On  the  other  hand,  it  is  contended  tiiat 
i  efieot  of  the  section  is  merely  to  remove  the 
Ast^for  obtaining  the  leave  of  the  judge  to  an 
lal  "  upon  the  triid  of  any  issue  "  under  tiie  Act 
B53,  and  to  assimilate  the  procedure  on  appeals  to 
I>ivittonal  Court  to  that  on  appeals  to  this  court 
H  the  High  Court  in  like  cases.     We  are  not 
|ether  satisfied  that  we  ought  without  express 
As  to  construe  the  section  as  creating  a  new  court 
Kipeal  from  tibe  Court  of  Passage ;  but  looking  to 
fctention  shown  in  sections  7  and  8  to  assimuate 
.  mocednre  of  the  Court  of  Passage  to  that  of  the 
p.  Couxt»  and  to  the  diffionlty  of  gxving  fnU  eBoot 


to  the  language  in  which  section  10  iseororessed  with- 
out saying -that  an  appeal  is  given  to  this  court,  we 
think  that  this  is  the  sound  and  n|^t  construction  of 
this  somewhat  obscure  section.  We  therefore  think 
that  the  preliminary  objection  should  be  overruled. 

The  CouBT  then  heard  the  appeal,  and  ordered  a 
new  triaL 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Bidsdale  &  Son,  for  ff, 
Davies,  Liverpool. 

Solicitors  for  the  defendant,  Crovoders  A  Vvtard,  for 
Clarke  &  Davis,  Liverpool. 


i^tg$  Court  ai  gifttsittee. 


Chan.  Div. ) 
Chitty,J.  ] 


Feb.  27;  April  11. 

In  re  Bebbeck. 
Bennett  v.  Bbbbbok.  (a.) 

Will — Devise  of  lands  in  fee — Charge  of  legacy — Execu- 
tors— Power  of  sale — Law  of  Property  Amendment 
Ad,  1869  {Lord  8t.  Leonards*  Act)  (22  <fc  23  Vict,  c 
35),  s.  18. 

A  charge  of  a  legacy  on  lands  devised  henefidaUy  in 
fee  or  in  tail  does  not  give  the  executors  a  power  qf  sale. 

Action. 

A  testator  who  died  in  1869  bequeathed  to  John 
Bebbeck,  Henry  Parham,  and  the  defendant  John 
Bogers  (whom  he  appointed  executors)  the  sum  of 
£7,000  on  certain  trusts  in  favour  of  nis  daughter, 
her  husband  and  children,  and  declared  that  his  real 
estate  should  stand  charged  with  so  much  of  the 
£7,000  bequeathed  as  aforesaid  as  his  personal  estate 
should  be  unable  to  bear,  and  the  testator  devised  and 
bequeathed  his  residuary  real  and  personal  estate  to 
the  said  John  Bebbeck,  hiB  heirs,  executors,  adminis- 
trators, and  assigns,  absolutely. 

The  will  was  proved  in  1869  by  John  Bebbeck  and 
the  defendant  John  Bogers  only. 

The  testator's  daughter  died  in  1875,  and  her 
husband  in  1890. 

Li  1879  John  Bebbeck  borrowed  about  £5,000  on 
the  security  of  an  equitable  mortgage  created  by 
deposit  of  the  titie  deeds  of  the  deroed  real  estate, 
tiie  mortgagee  having  full  notice  of  the  charge  of  the 
said  iM^acy. 

John  Bebbeck  died  in  1883. 

The  legacy  being  still  unpaid,  and  the  personal 
estate  being  insufficient  to  pay  it,  the  plaantiffi,  who 
were  the  children  of  the  testator's  daughter,  brought 
this  action  to  have  it  raised  out  of  the  real  estate. 

As  it  was  doubtful  whether  the  real  estate  was 
sufficient  to  nay  both  the  £7,000  legacy  and  the  sum 
of  £2,500  still  remaining  due  on  the  equitable  mort- 
gage it  became  necessary  to  determine  the  priority  of 
Siese  charges. 

Levett,  Q,C.,  and  Peterson,  for  the  plaintiffii. — ^Lord 
St.  Leonards'  Act  does  not  apply,  as  there  is  a  bene- 
ficial devise  in  fee :  vide  section  18.  Apart  from  that 
Act  executors  can  neither  sell  or  mortgage  real  estate, 
nor  give  a  good  discharge  for  the  money  raised  by 
such  sale  or  mortgage  umess  there  is  a  general  charge 
of  debts:  Horn  v.  Horn,  2  S.  &  St.  448;  Johnson  v. 
KenneU,  3  My.  &  K.  624, 630 ;  Williams  on  Beal  Assets, 

(a.)  Beported  by  G.  Bowland  Alston,  Esq., 
Banister-at^Law. 
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In  he  Bbbbeok.— In  bb  MoHenby. 


High  Oottxt. 


p.  61.  Qud  devisee  John  Bebbeok  could  olearly  only 
make  a  title  subieot  to  the  plaintiffa*  charge.  Qud 
ezeoator  he  could  make  no  title  at  all.  liow  could 
the  combination  of  characters  enable  him  to  make  a 
title  free  of  our  charge:  Sugden  on  Vendors  and 
Purchasers,  18th  ed.,  p.  658 ;  Lewin  on  Trusts,  8th 
ed.,  p.  456,  paragraph  8.  Again,  even  if  there  were 
a  power  of  sale  the'  devisee  could  not  give  a  receipt, 
as  section  23  onlj  applies  to  *'  moneys  payable  upon 
any  express  or  mipUed  trust."  [GmTTY,  J. — If  the 
devisee  in  this  case  had  sold  and  paid  the  money  to 
the  executors,  they  would  not  have  held  it  as 
ezecutois,  but  as  trustees  of  the  settled  legacy.] 

FarweUf  Q*C»f  and  Dauney,  for  the  executor  of  the 
mortgagee. — ^Where  there  is  a  charge  of  debts  a 
devisee  who  is  also  one  of  the  executors  can  make  a 
title  and  give  a  good  receipt :  Corser  v.  Oartwright, 
L.  B.  7  H.  L.  731,  24  W.  B.  Dig.  311 ;  Eids/orth  v. 
Arrmtead,  4  W.  B.  279,  2  E.  &  J.  333 ;  Ball  v.  HarrU, 
4  My.  &  Or.  264;  Shaw  v.  Borrer,  1  Keen,  559; 
Forhee  v.  Peacock,  1  Ph.  717;  Carlyon  v.  Truacott, 
23  W  B.  302,  L.  B.  20  Eq.  348 ;  Colyer  v.  Finch,  5 
H.  L.  Cas.  905,  923,  5  W.  B.  Dig.  255 ;  Dart,  6th 
ed.,  p.  696  et  seq,  A  fortiori  where,  as  here,  the 
oharffe  is  only  for  so  much  as  the  personal  estate  is 
unaUe  to  bear.  A  charge  of  legacies  is  on  the  same 
footing  as  a  charge  of  d^ts  as  regards  the  implication 
of  a  power  to  sell  or  mortgage.  [Chitty,  J . — It  is 
an  extraordinary  thing  that  you  cannot  find  a  single 
passage  in  any  text-book  of  repute  in  support  of  such 
a  proposition  (see  Note).] 

C  E,  E,  Jenkifu,  for  the  executrix  and  devisee  on 
trust  for  sale  of  the  estate  of  John  Bebbeok. 

LeueU  replied. 

Chitty,  J. — ^The  devisee  of  real  estate  bemg  also 
an  executor  mortgaged  the  real  estate  during  the 
lifetime  of  his  co-executor.  The  testator  had  charged 
a  pecuniary  legacy  on  that  real  estate.  The  charge, 
like  all  charees  of  legacies  on  real  estate,  v^as  a 
charge  in  aid  of  the  personal  estate,  and,  in  fact,  it 
was  so  expressed  in  the  will.  The  mortgagee  claims 
that  his  mortgage  has  priority  over  the  legacy. 

The  first  question  is  whether  the  executor  had  a 
power  of  sale.  The  question  as  to  an  executor's 
power  of  sale  has  been  before  the  court  for  a  very 
considerable  time,  and  has  been  the  subject  of  con- 
tinual discussion.  Where  there  is  a  general  charge  of 
debts  executors  have  not  only  a  power  of  sale  but  also 
a  right  to  give  a  good  discharge  for  the  purchase- 
money.  This  is  for  *'the  great  convenience  of  man- 
kind" {Cdyer  v.  Finch),  as  it  is  absurd  that  the  pur- 
chaser shomd  be  involved  in  the  administration  of  the 
estate.  But  another  case  has  also  been  before  the 
oourts^viz.,  the  case  where  land  is  devised  charged 
with  a  scheduled  debt  or  a  particular  legacy.  In 
such  a  case  the  above  reason  does  not  apply.  In 
Horn  V.  Horn,  where  legacies  alone  were  charged,  the 
purchaser  from  a  sole  executor  devisee  was  held 
Dound  to  see  to  the  application  of  the  purchase- 
money,  and  the  rule  is  also  so  stated  b^  Lord  Lynd- 
hurst  in  Johnson  v.  Kennett.  The  special  ground  of 
exemption  does  not  apply  where  the  purchaser  has 
only  to  look  at  the  Williu  order  to  ascertain  the  sums 
to  be  paid  and  the  persons  to  whom  they  are  payable. 
In  sudii  a  case  a  purchaser  does  not  get  a  good  dis- 
charffe  hy  paying  the  executor.  He  must  see  to  the 
application  of  his  purchase-money,  and  it  is  plain 
that  the  legatee  must  concur  to  give  him  a  good  dis- 
charge. MO  authority  has  be^  produced  for  the 
proposition  that  an  executor  can  sell  real  estate 
where  it  is  only  charged  with  the  payment  of  a  legacy 
(see  Note).  It  is  not  for  me  to  create  a  new  power  of 
sale  in  the  year  1894.    There  is  no  difference  oetween 


a  charge  by  contract  and  a  charge  by  will,  fmlw  the 
fact  that  a  testator's  intention  to  create  a  power  of 
sale  may  sometimes  be  gathered  from  the  asaal 
tenor  of  his  will  constitutes  a  difference.  A  depost 
of  deeds  by  way  of  mortgage  gives  neither  the  luxi- 
gagor  nor  the  mortgagee  a  power  of  sale.  Similady, 
if  land  is  devised  charged  with  the  payment  of  i  lam 
other  than  a  legacy,  there  is  no  power  of  sale  in  an?- 
one.  Lord  St.  Leonards'  Act  does  not  apply,  as  m 
case  falls  within  the  excluding  words  of  section  18. 
The  legatee,  therefore,  has  priority  over  tiia  mart- 


Solicitors,  Nash,  Field,  &  Co. ;  W.  D.  Ihwdi»§; 
Taylor,  Hoare,  A  Box,  for  WUwn  &  8on^  Sahsbmy. 

Note. — ^There  is  a  passage  in  2  Davidson,  part  2, 
p.  474,  4th  ed.,  which  seems  to  lend  some  ooCxir  to 
the  mortgagee's  contention.  As  to  the  effieot  d  aeo- 
tion  18  of  Lord  St.  Leonards'  Act  see  In  re  WHw, 
Pennington  v.  Payne,  34  W.  B.  512.  A  general  duige 
of  legacies  is  within  the  principle  of  the  abofe  &• 
dsion,  although  on  the  facts  only  one  is  ^okoi  oi 


In  re  MoHbhby. 
MoDsBMOTT  V.  Boyd. 
Ex  parte  LsvTCA.  (a.) 
Bankruptcy — Annulment — Creditor  making  a  pritde 
bargain, 
L,  assigned  hie  proof  to  trustees  for  £2,000,  hem§ 
made  a  private  arrangement  with  M,,  a  bankm^  H^ 
after  the  hankruptoy  was  annuUed,  M,  shoidd  ja^  ^ 
£6,000. 

Hdd,  thai  the  £6,000  could  not  be  recovered,  ami  Vi 
claim  for  that  sum  in  the  administration  of  MJ 9 1^ 
must  be  disaUouwL 

Summons  to  vary  the  chief  clerk's  certificate. 

McHenry  became  bankrupt  on  the  25Ui  of  Haxtk 
1886.  Gustavo  Levita  (who  was  assignor  to  SbSb 
Levita)  had  a  claim  or  debt  of  £37,000,  and  hiapna^ 
for  £25.000  was  admitted. 

In  1889  it  was  desired  to  annul  the  bnki^^* 
and  £40,000  was  given  to  Messrs.  Hore  &  W«^b« 
for  the  purpose  of  buying  up  claims. 

On  the  20th  of  December,  1889,  an  indentw  «« 
made  between  E.  Levita  of  the  one  part  and Hae< 
Wontner  of  the  other  part,  which  recited  ^  * 
Levita,  as  assign  of  Gud»ve  Levita,  was  eetiM  ^ 
the  £25,000  for  which  proof  in  bankruptcy  had  b« 
admitted,  and  that  B.  Levita  had  agreed  to  idL» 
daim  for  £2,000 ;  and  the  vendor  as  beoefidal  oittm 
there^  assigned  all  his  debt  or  daim  for  £2^,000. 

McHenry  nad  made  a  private  arrangemsot  ^^^ 
Levita  in  September  that  he  would  pay  him  ^^ 
if  he  would  assign  his  debt  to  Hore  A  Woetam  w 
£2,000,  and  on  the  17th  of  January,  1890,  he  «^ 
E.  Levita  a  letter  embodying  the  terms  of  ihii  l*i"* 
arrangement.    It  contained  the  following  psM^T* 

'*  In   consideration   of  your  assigniiig  <he 
erroneously  admitted  against  the  estote,  1  — 
to  pay  you  £6,000  as  an  equitable  aettlemsnt  of  * 
puted  accounts."  ^^ 

McHenry's  bankruptcy  was  annulled  on  ftg  ^ 
of  February,  1890.  He  subsequently  died  iB«H«4 
and  his  estate  was  being  admimstered  b^  theco"!^ 

The  diief  derk  allowed  E.  Levita's  duB. 

Seed,  Q.C,  and  Broxholm,  for  McHeniy'i  ••*" 

(o.)  Beported  by  G.  B.  Hamtlxon,  Esq.,  Btfa^^^ 
at-Law. 
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ton.— Lenta  has  baigamed  for  a  seoret  advantage, 
and  consented  to  the  annuhnent  of  the  bankruptcy 
npoQ  a  promise  of  further  payment.  The  transaction 
cannot  stand.  [They  dted  ffaU  v.  Dyson,  17  Q.  B. 
785 ;  Jadman  v.  Mitchell,  13  Ves.  681 ;  BoUon  ▼.  Cdlze, 
1  Doug.  228.]  If  this  bargain  had  been  fully  pre- 
KQted  to  the  oourt,  the  annulment  would  not  have 
been  made. 

SirAHhur  WaUan,  Q.C,  and  Clawon,  for  Levita. 
—The  daim  was  allowed  by  the  chief  dork  two  years 
aea  The  executors  are  in  no  better  poNsition  than 
McHemy.  To  upset  this  arrangement  it  must  be 
shown,  not  only  that  the  creditor  got  an  advantage 
orer  the  other  creditors,  but  that  it  was  not  disclosed 
to  the  other  creditors,  and  the  onus  of  proof  is  on 
those  who  resist  the  daim.  [They  cited  Smith  v. 
Saimann,  9  Ex.  535 ;  In  re  MUner,  Ex  parte  Milner, 
33  W.  B.  867,  15  a  B.  D.  606 ;  Davidson  v.  McGregor, 
9  M.  &  W.  765 ;  Howdm  v.  Haigh,  11  A.  &  E.  1033.] 
rhe  sde  question  is  whether  the  other  creditors  were 
nfioenoea  by  what  Levita  did,  and  we  have  nothing 
o  do  with  what  took  place  in  the  bankruptcy  pro- 


•firaacMfn  replied. 

Out,  adv.  vuU, 

May  4. — ^Nobth,  J.,  after  stating  the  facts,  said : 
Kd  the  deed  of  assignment  of  the  20th  of  December, 
889,  and  the  agreement  embodied  in  the  letter  of 
be  17th  of  January  constitute  one  transaction  or 
ot?  If  not,  there  was  no  consideration  for  the 
greement.  But  Levita  in  one  passage  in  his  affidavit 
iys  that  it  was  all  one  transaction.  If  Levita  would 
sign  his  daim  to  Hore  &  Wontner  for  £2,000 
i  GRrder  to  annul  the  bankruptcy,  McHenry  agreed 
i  give  him  an  undertaking  to  pay  £6,000.  In  my 
nnion,  such  a  transaction  cannot  be  a  good  one. 
lien  the  court  makes  an  order  for  the  annulment  of 
bankniptoy,  it  does  so  upon  the  footing  that  the 
ibtor  is  freed  from  the  claims  of  the  creditors  in  the 
mkruptey.    But  Levita's  proof  for  £25,000  was  not 

fact  satisfied  if  McHenry  was  liable  to  pay  £6,000, 
k1  the  representation  that  it  had  been  assigned  to 
ore  &  Wontner  for  £2,000  was  untrue  if  a  daim 
respect  of  that  very  debt  for  £6,000  is  admissible. 
If  tnis  bargain  was  part  of  the  arrangement,  why 
IS  it  not  carried  out  b^r  the  deed  which  purported 

state  the  whole  consideration  P  Because  if  the 
Dsideration  had  been  truly  stated  other  creditors 
mid  have  asked  for  information,  and  endeavoured 
find  out  what  was  really  being  done.  It  is  obvious 
B  was  a  sum  oflEiered  by  McHenry  to  Levita  as  an 
luoement  to  execute  the  assignment.  As  Levita 
B  chosen  to  represent  the  transaction  as  a  sale  out 
1  out  for  £2,000,  it  is  impossible  he  should  be 
owed  to  receive  a  private  bribe.  Jackman  v. 
kheU,  Hall  v.  Dyson,  Murray  v.  Reevee,  8  B.  &  C. 
I,  and  Nerot  v.  Wailace,  3  T.  B.  17,  afford  ample 
>und8  for  my  condusion.  It  is  said  that  Levita 
s  not  before  the  oourt,  but  he  was  a  party  to  the 
aneement,  and  Hore  &  Wontner,  the  persons  he 
oed  with  an  untrue  representation,  were  before 
t  court.  Certain  steps  were  taken  to  annul  the 
ikroptcy ;  the  persons  who  took  them,  or  enabled 
m  to  be  taken,  are  not  at  libeii^  to  come  forward 
[  allege  a  transaction  totally  different. 
!hen  it  is  said  the  persons  impeaching  the  trans- 
ion  must  prove  that  it  was  concealM  from  the 
er  creditors.    In  the  case  of  no  other  creditor,  so 

as  I  know,  was  part  only  of  the  consideration 
»dy  and,  moreover,  Hore  k  Wontner  declined  to 
e  anytliinff  to  do  with  the  transaction,  but  sug- 
ted  thttt  MdBtenry  and  Levita  should  make  a 
rate  amngement.   The  story  Levita  tells  indicates 


an  intention  to  keep  the  matter  seoret,  and  if  the . 
onus  of  proof  be  upon  the  persons  who  impeach  the 
transaction,  it  is  suffidently  discharged  by  the  facts 
I  have  mentioned.    Under  these  circumstances,  the 
executor  has  suffidently  established  his  case. 

It  is  said  that  McHenry  was  just  as  bad  as  Levita. 
I  think  that  he  was,  but  the  maxim  In  pari  delicto 
potior  eat  conditio  defendentis  applies.  Moreover,  if 
Levita's  daim  was  allowed,  it  would  diminish  the 
fund  available  for  other  creditors. 

Summons  allowed,  with  costs, 

Solidtors,  Korea  &  Pattison  ;  Linkhter  &  Co. 


Chan.  Div.  1 
North,  J.  / 


April  7,  8,  21,  23. 


In  re  Fbapb. 
Ex  parte  Pbbeett.  (a.) 

Solicitor — Coats — Agreement — Scale  fee — Costa  of  r«- 
lieving  property  aold  from  chargea — Retainer — Solid' 
tora*  Bemuneration  Act,  1881  (44  &  45  Vict.  c.  44). 

A  taacinq  master  allowed  the  coats  of  relieving  the 
property  aold  from  chargea,  in  addition  to  the  acale  fee, 
and  found  an  agreement  of  costa  to  he  *'fair  and  reaaon' 
able  "  on  that  footing. 

Held,  that  hia  finding  waa  reaaonaUe. 

In  re  Purodl,  27  L.  B.  Ir.  Ch.  375,  39  W.  B.  Dig. 
220,  considered. 

Where  an  order  to  tax  ten  hilla  ia  obtained,  the  retainer 
aa  to  each  particular  bill  ia  admitted. 

This  was  a  case  in  which  special  taxation  had  been 
directed  by  the  Court  of  Appeal  of  a  bill  of  costs 
which  had  been  agreed  at  £80,  to  dedde  whether  the 
agreement  was  fair  and  reasonable. 

Ten  bills  had  been  delivered  l^  the  solidtor  for 
£140  78.  8d.  in  all  {In  re  Frape,  41  W.  B.  417,  [1893]  2 
Ch.  284).  The  taxing  master's  certificate  reduced  the 
costs  from  £140  7s.  8d.  to  £65  19s.  lOd.,  in  addition 
to  which  a  sum  of  £6  15s.  was  admitted  to  be  due  to 
the  solicitor.  He  found  that  agreeing  the  costs  at 
£80  was  fair  and  reasonable. 

WiUeinaon,  for  the  applicant. — ^The  taxing  master 
has  proceeded  on  a  wrong  basis.  Costs  have  been 
allowed  relating  to  obtaining  a  memorandum  of  re- 
lease from  Lord  Ashbrook,  who  had  some  charge  or 
claim  upon  the  property.  He  ought  to  have  oeen 
joined  as  a  party  to  the  conveyance,  and  then,  under 
Schedule  1,  Tart  1,  rule  4,  to  the  Solidtors'  Bemunera- 
tion Act,  the  solidtor  is  entitled  to  £2  additional  for 
each  party  after  the  first,  but  the  scale  fee  covers 
everything  dse.  There  are  also  charges  allowed  for 
obtaining  a  power  of  attorney  from  a  son  in  America, 
who  concurred  in  the  conveyance.  These  changes 
also  (except  £2  which  might  hie  allowed)  are  induded 
in  the  scale  fee.  Then  there  was  a  reconveyance  by 
the  mortgagees  to  the  son,  and  a  deed  of  confirmation 
by  the  father.  All  these  unnecessary  and  extra  costs 
are  covered  by  the  scale  fee. 

He  dted  In  re  Rohaon,  38  W.  B.  556,  45  Ch.  D.  71  ; 
In  re  Emanuel  &  Simmonda,  34  W.  B.  613,  33  Ch.  D. 
40 ;  Parker  v.  Blenkhom,  37  W.  B.  401, 14  App.  Cas.  1. 

C.  J.  Peile,  for  the  solidtor. — The  purchaser  and 
the  mortgagees  insisted  on  the  reconveyance  being 
made  to  me  son,  and  the  deed  of  confinnation  was 
necessarv  accordingly.  Proceedings  to  relieve  pro- 
perty sold  from  charges  or  alleged  charges  on  it  are 
outside  the  scale  fee :  In  re  Purcell,  27  L.  B.  Ir.  Ch. 


(a.)  Beported  by  Q^  B.  Hamzltoit,  Esq.,  Bairister- 
0t-Law. 
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376,  39  W.  K.  Dig.  220.  [He  also  cited  Savery  v. 
Mnfldd  Local  Board,  [1893]  A.  C.  218,  41  W.  E.  Dig. 
232.]  He  objected  to  the  form  of  application,  and 
to  items  being  attacked. 

Wilkinaon  leplied. 

NoBTH,  J.,  said  that  he  had  not  now  to  decide 
whether  the  decision  in  In  re  FurceU  should  be 
adopted  in  this  oomitzT,  a  matter  which  required 
further  consideration.  He  had  to  decide  whether  the 
agpreement  made  by  the  client  with  ttie  solicitor  was 
fur  and  reasonable.  He  was  unable  to  see  how  the 
amount  allowed  by  the  taxing  master  could  be 
attacked,  except  by  considering  the  items  which 
made  up  that  amount.  Having  regard  to  In  re 
PurceUfhe  could  not  sav  that  it  was  unreasonable  for 
the  tajdng  master  to  allow  the  items  relating  to  pro- 
oeedinffs  to  relieve  the  property  sold  from  (marges  or 
alleged  charges  upon  it.  As  tiie  taxing  master  had 
allowed  the  items  relating  to  the  preparation  of  the 
power  of  attorney  from  the  son  in  America,  it  could 
not  be  then  said  that  his  concurrence  in  the  convey- 
ance had  been  obtained  in  an  unreasonable  way,  and 
he  was  unable  to  differ  from  the  taxing  master. 

Wilkinson  disputed  retainer  as  regards  bill  No.  2. 
He  dted  In  re  Herbert,  35  W.  B.  606,  34  Ch.  D. 
504,  and  In  re  Jones,  35  W.  E.  649,  36  Ch.  D.  105. 

Feile.^The  charges  contained  in  bill  No.  2  were 
the  proper  subject  of  a  separate  bill.  The  question 
of  retainer  cannot  now  be  gone  into :  In  re  Bracey,  8 
Beav.  266,  338. 

WiUeineon  repUed. 

NoBTH,  J.,  was  of  opinion  that  the  taxing  master 
vna  ri^ht.  Mr.  Perrett  had  employed  Mr.  Frape  as 
his  solicitor  for  some  years,  and  then  applied  for  an 
order  that  he  should  deliver  his  bill  of  costs.  Ten 
Mils  were  delivered,  and  as  to  bill  No.  2  it  was  not 
disputed  that  it  related  to  a  separate  and  distinct 
transaction.  Even  if  five  of  the  other  bills  related  to 
one  matter,  as  was  said,  it  did  not  affect  the  question. 
After  the  solicitor  had  delivered  his  bills,  Mr.  Perrett 
accepted  the  situation,  and  asked  that  the  taxing 
master  unstht  be  ordered  to  certify  the  proper 
charges  and  disbursements  contained  in  **  bills  ten  in 
number."  If  each  of  those  bills  had  stood  alone, 
Mr.  Perrett  could  not  have  applied  without  admitting 
retainer,  and  when  he  asked  to  tax  ten  Mils  he  ad- 
mitted retainer  as  to  each,  as  he  had  not  reserved  the 
right  to  dispute  the  retainer  on  any  one  bill. 

When  this  case  first  came  before  him  he  made  an 
order  for  taxatiou,  but  found  that  the  words  '*by 
agreed  costs,  £80  "  did  not  constitute  an  agreement 
within  the  statute.  The  Court  of  Appeal  affirmed  the 
order  for -taxation,  but  hdd  that  there  was  an  agree- 
ment within  the  statute,  and  referred  it  to  the  taxing 
master  to  certify  whether  the  agreement  was  fair 
and  reasonable  or  not.  As  regaras  bill  No.  2,  the 
taxinff  master  had  found  that  tbe  work  charged  for 
was  done,  and  that  the  charges  were  correct,  but 
that  Mr.  Perrett  had  not  known  of  or  authorized 
what  was  done.  But  it  was  not  then  open  to  him  to 
dispute  retainer  as  regards  the  particidar  bill,  whidi 
was  not  part  of  a  whole,  but  a  bill  for  a  separate 
isolated  transaction,  whidi  Mr.  Perrett  had  applied 
to  have  taxed.  The  taxing  master  miffht  have  found 
that,  as  regards  certain  items  in  biU  No.  2,  there 
had  been  no  retainer,  but  he  had  not  done  so. 

The  taxing  master  was  right  in  this  respect  also, 
and  he  dismissed  the  summons,  with  costs. 

Solicitors,  Aikinaon  &  Dresser,  for  Trevor,  Pollard, 
&  Co,,  Brighton ;  Venn  &  Woodcock,  for  H,  2>.  Frape, 
Brighton. 


Feb.  28;  llanihl,li 


Chan.  Div.  1 
Eekewich,  J.  / 

Sadler  v.  Woolet.  (a.) 
C(m'pany— Winding  up^Dehenlure-Judder-^Fmdsm 
'^Charge  on  uncalled  capitaL 

A  limited  company  issued  a  series  of  fird  iAsd/tm 
charging  thereby,  in  favowr  of  the  holdert  for^Hm 
being,  with  quarterly  payment  of  interest,  ofui  twft  pqf 
ment  of  the  principal  sum  onthe9th  ofNovemb^,  18^ 
**aU  its  property,  funds,  assets,  and  effedtvMsMm 
and  wheresoever,  present  and  future,  indudi^""  ^ 
"  wicdUed  capital  for  the  time  being,  but  «t*^  io  « 
existing  mortgage  for  £12,000."  The  candOum  wdond 
on  the  deberiures,  and  subfect  to  which  thev  wen  imd^ 
provided  (inter  alia)  that  the  charae  sAovU  ftetyw^o/ 
a  floating  security,  but  that,  in  the  event  of  deftnU  » 
payment  of  interest  as  therein  mentioned,  cr  ancriff 
being  made  or  an  effective  resclution  passed  far  w«&j 
up  the  company,  the  principal  money  should  imsiedaid§ 
become  payaMe. 

Default  was  made  in  payment  of  interest,  on  ^dw 
resolution  to  wind  up  the  company  duly  pasted,  ai  a 
liquidator  appointed.  Plaintijf,  the  holder  rf  ik  fM 
of  the  flrst  issue  of  debentures,  brought  an  adiM  f^ 
foreclosure  of  the  property  comprised  therein. 

Held,  thai  he  was  entitled  to  foreclosure  of  sJKk 
property  comprised  in  the  debentures,  indud^^^ 
called  capital;  and  order  made  directing  the  omfo^,^ 
the  plaintiffs  request,  to  assign  to  him  the  severd  ^ 
of  property  comprised  in  the  deibentures,  but  prwi^ 
for  reaemption  by  amy  parties  entUled  to  redeem. 

Action  by  the  plaintiff,  l^e  owner  of  mne  ixpv 
cent,  debentures  of  £500  each,  beinff  the  vholed  w 
first  issue  of  debentures  of  the  Iddeslfligfa  M*''*"''* 
(limited),  asking  that  an  account  might  be  tifas  a 
what  was  due  to  him  for  prindpal,  interest,  ^^ 
on  the  nine  debentures  wriioh  were  dated  ^  33ds 
November,  1891,  and  of  which  he  was  ^  ^ 
registered  holder,  and  that  tlie  said  debentazv  i 
be  enforced  hj  foreclosure  or  sale,  and  for  ] 
andfor  a  receiver  and  a  manager.  ^^ 

The  company  agreed  by  meir  debeabaei^vw 
were  issued  subject  to  the  oonditioiis  indorsed  tbM 
to  pay  to  the  registered  holder  for  the  t^^sbeHf 
intereist  at  the  rate  of  six  per  cent,  per  vuami9 
quarterly  payments,  and  on  the  9th  of  Hofwbi^ 
1896,  the  principal  sum  of  £500  due  on  eadl4te* 
ture,  and  thereby  charged  with  snoh  V^T''^^'^ 
its  property,  fimds,  assets,  and  effieda,  whstooB^ 
and  wheresoever,  present  and  future,  iueindBC* 
uncalled  capital  for  the  time  being,  snhje^Joa 
mortgage  for  £12,000  then  existing  or  aoy  ■''^B*^ 
or  mortgages  created  in  substitutioa  tteeoi  J* 
the  conditions  indorsed  on  the  debcntmos  flnwa>  1 
and  4  were  as  follows : —  , 

"1.   This    debenture   is     one    of    »    «p*.  * 
debentures,     each     for     securing     the    P'"^ 
sum  of  £500,  issued  or  about  to  be  ianed  bf^ 
The  debentures  of  this  iflsne  are  to  20 


company. 

pari  passu,  subject  as  within  mentioned,  asaflM^ 


on  the  property  herel^  charged,  and  se  tM  1 

charge  shall  be  a  fioating  security."       ^ 

"4.  The  principal  money  hereby  aaoared  9» 
immediately  become  payable  if  (o)  the  ocasff^J^^ 
default  for  a  period  of  one  calendar  month  JapyW! 
ment  of  any  mterest  hereby  secured,  asdtiie  rigii^^ 
holder  hereof,  before  such  interest  ii  paid,  by  ^^ 
in  writing  to  the  company,  calls  in  wch  pdgP* 
money,  or (b),  an  order  is  made  or  an e&otiver**" 
tion  is  passea  for  the  winding  up  of  the  eom^e^ 

(a.)  Beported  by  C.  0*  Hbhsilst,  K^., 
at-Law. 
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Interest  was  paid  to  the  plaintifF  up  to  the  9th  of 
February,  1893,  when  it  ceased  to  be  paid,  and  on  the 
8th  of  November,  1893,  a  resolution  to  wind  np  the 
company  was  didy  passed  at  an  extraordinary  general 
meeting  of  the  company  and  a  liquidator  was 
appointed. 

The  defendants  were  holders  of  a  later  issue  of 
debentures,  and  with  them  was  also  joined  as  co- 
defendanto  the  Iddesleigh  Mansions  Co. 

BramweU  Davis,  for  the  plaintiff.--The  plaintiff  as 
a  debenture-holder  is  an  equitable  mortgagee  of  the 
property  of  the  defendant  company,  of  which  a  block 
of  buildings  is  the  main  item,  and  as  such  is  entitied 
to  an  order  for  foreclosure. 

Eve,  for  the  defendants,  holders  of  a  series  of 
second  debentures. — ^The  nature  of  the  property  com- 
ixrised  in  the  debentures  precludes  foreclosure.  This 
IS  a  covenant  to  charge  assets  to  be  available  in  cer- 
tain events.  In  Tennant  v.  Trenchard,  L.  B.  4  Ch. 
App.  637, 17  W.  E.  Ch.  Dig.  134,  Lord  Hatherley  says, 
at  p.  542,  that  parties  possessing  a  charge  aimplicHer, 
ana  not  a  mortgage  or  an  agreement  for  a  mortgage, 
have  a  right  to  sale  and  not  foreclosure.  This  is  an 
equitable  charge  over  chattels,  there  is  no  legal  mort- 
gage or  assignment,  and  therefore  sale,  not  fore- 
closure, is  the  proper  remedy:  Carter  v.  Wake,  4 
Oh.  D.  605,  25  W.  B.  Dig.  161 ;  Bom  v.  Army  and 
Navy  Hotel,  35  W.  B.  40,  34  Ch.  D.  43 ;  Blaker  v. 
HerU  and  Essex  Waterworks,  37  W.  B.  601,  41  Ch.  D. 
399. 

BramweU  Davis,  in  reply. — ^The  debenture-holder 
would  be  entitled  to  foreclosure  if  there  were  a 
separate  mortgage  of  each  item  comprised  in  the 
debenture,  and  the  fact  of  their  being  grouped 
together  makes  no  difference.  The  winding  up  mcUces 
the  debenture  a  specific  charge  on  particular  items : 
In  re  Pyle  Works,  39  W.  B.  235,  [1891]  1  Ch.  173.  If 
I  had  an  agreement  for  a  legal  mortgage  I  could 
daim  specific  performance.  ** Assets"  includes  un- 
called capital :  Page  v.  IntermUional  Agency  and  In- 
dusMai  Trust  {Limited),  W.  N.,  1893,  p.  32,  41 
W.  B.  Dig.  31.  The  creditor  can  compel  the  com- 
pany to  make  the  necessary  call,  and  then  the  equit- 
able mortgagee  becomes  in  the  position  of  a  legal 
mortgagee.  As  to  chattels  see  Seton  on  Decrees,  5th 
ed.,  vol.  2,  p.  1659,  and  p.  1661,  form  6.  Garter  v. 
Wake  was  a  case  of  pledge.  An  equitable  mortgagee 
has  the  same  right  as  a  mortgagee  ov  deposit  of  title 
deeds  to  obtain  a  legal  mortgage :  &ton  on  Decrees, 
p.  675,  p.  1701,  form  6,  and  p.  1705.  An  equitable 
mortgagee  by  deposit  is  entitled  to  foreclosure  and 
not  sale :  Jarnes  v.  James,  21  W.  B.  522,  L.  B.  16  £q. 
153.  As  to  chose  in  action  Blade  v.  Bigg,  3  Hare,  35 ; 
Wayne  v.  HanJiam,  9  Hare,  62. 

March  14. — ^Eekbwioh,  J.,  delivered  the  following 
written  judgment : — ^The  plurality  of  debentures  may 
in  some  cases  be  a  matter  of  importance,  as  where 
one  debenture-holder  purports  to  sue  on  behalf  of  all, 
or  other  debenture-holders  are  before  the  court  but 
do  not  support  the  plaintiff,  but  in  this  case  it  is  a 
matter  oi  ahsolute  mdifference.  AU  the  debentures 
of  the  first  series  are  held  by  the  plaintifi,  and  his 
position  is  the  same  as  if  a  single  debenture  had  been 
issued  to  him.  Again,  these  are  the  debentures  of  a 
company  incorporated  under  the  Companies  Act, 
1862,  and  I  am  not  troubled  with  the  authority  of 
Blaker  v.  Herts  and  Essex  Waterworks  Co,  or  the 
principle  laid  down  in  Gardner  v.  London,  Chatham, 
and  Dover  BaUway  Co.,  16  W.  B.  325,  L.  B.  2  Ch.  App. 
201,  on  which  that  authority  proceeded.  The  plain- 
tiff's debentures  are  in  a  form  now  familiar  as  that 
of  a  floating  charge,  and  the  amount  thereby  secured 
Ito  be  charged  by  the  company  on  all  its 


property,  funds,  assets,  and  effects  whatsoever  and 
wheresoever,  both  present  and  future,  indudingits 
uncalled  capital  for  the  time  being,  subject  to  the 
mortgage  for  £12,000  now  existing,  or  any  mortgage 
or  mor^ges  created  in  substitution  thereof.  The 
floating  character  of  the  charge  ceased,  according  to 
the  4th  condition  indorsed  on  the  debenture,  on  the 
8th  of  December,  1893,  when  an  extraordinary 
resolution  was  passed  for  t^e  voluntary  winding  up 
of  the  company.  On  that  day  the  subject  of  the 
char^,  which  until  then  had  been  necessarily  un- 
certam,  was  ascertained,  and  from  that  time  the 
debentures  have  been  a  charge  on  all  the  proper^ 
then  existing  of  the  company.  I  am  told  that  tiiis 
includes  leasehold  property,  which  is  the  most  valu- 
able asset,  but  apparently  there  are  some  other  items, 
and  I  am  not  at  libertv  to  consider  the  case  on  the 
hypothesis,  which  would  remove  many  difficulties,  of 
the  leaseholds  being  the  only  property  available. 
Can  the  remedy  by  foreclosure  be  jproperly  applied, 
not  only  to  them,  but  also  to  sucn  other  items  as 
exist,  induding  in  particular  the  uncalled  capital? 
That  is  the  question  for  my  decision. 

What  is  foreclosure  P  Tne  answer  shall  be  gijen  in 
the  words  of  Sir  Oeorge  Jessel  in  Carter  v.  Wake,  4 
Ch.  D.,  at  p.  606 :  *'  l£e  principle  on  which  the  court 
acts  is,  that  in  a  regular  legal  mortgage  there  has 
been  an  actual  conveyance  of  the  legal  ownership, 
and  then  the  court  has  interfered  to  prevent  that 
from  having  its  full  effect,  and  when  the  ground  of 
interference  has  gone  by  non-payment  of  the  debt, 
the  court  simply  removes  the  stop  it  has  itself  put 
on."  That  is,  in  strictness,  applicable  only  to  a  legal 
mortage  in  t^e  full  sense  of  the  term — ^that  is  to 
say.  It  is  not,  in  strictness,  applicable  even  to  an 
equitable  mortgage  such  as  a  puisne  mortgage  neces- 
sarily is,  though  expressed  m  legal  form,  and  it  is 
still  less  applicable  to  a  mortgage  by  wav  of  charge. 
Nevertheless  the  court  has  got  over  xLe  difficulty 
where  the  charge  has  been  made  by  deposit  of  title 
deeds,  and  notwithstanding  the  absence  of  an  accom- 
panying memorandum  with  or  without  an  agreement 
to  execute  a  legal  mortgage.  In  these  cases,  using 
again  the  wordS  of  Sir  George  Jessel  in  Carter  v. 
Wake,  **  the  court  treats  the  deposit  of  title  deeds  as 
an  agreement  to  execute  a  legal  mortgage,  and  there- 
fore as  cariying  with  it  all  the  remedies  incident  to 
such  a  mortgage."  It  is  sometimes  stated  that  the 
remedy  of  an  equitable  mortgagee  is  foreclosure 
rather  than  sale;  but  no  distinct  authority  to  that 
effect  was  cited  to  me,  and  I  have  found  none.  There 
are  many  authorities  that  the  remedy  of  an  equitable 
mortgagee  by  deposit  of  title  deeds  is  foreclosure  (see, 
for  instance,  James  v.  James),  but  they  do  not  extend 
beyond  that  particular  class.  There  are,  however,  cases 
in  which  equitable  mortgagees  of  property  other  than 
land  have  been  held  entidea  to  foreclosure.  In  one  case 
cited  in  this  connection  {General  Credit  and  Discount 
Co.  V.  Glegg,  31  W.  B.  421,  22  Ch.  D.  549)  Bacon, 
y.C,  granted  that  remedy  to  lenders  on  the  security 
of  railway  shares  and  debenture  stock,  but  it  appears 
from  the  reports  that  such  shares  and  stock  had  oeen 
transferred  into  their  names  with  power  of  sale,  and 
therefore  the  authority  is  scarcely  apposite.  There 
are,  however,  more  pointed  instances  to  be  found  in 
Seton  on  Decrees,  vol.  2,  5th  ed. 

In  these  cases  the  judgment  of  foreclosure  has  been 
perfected  by  direction,  not  always  actually  given, 
but  necessarily  consequent,  that  the  mortgagor  do 
make  over  the  mortgaged  property  to  the  mortgagee, 
so  as  to  complete  his  irredeemable  title  by  legal 
ownership.  One  of  these  (page  1661)  deals  with  a 
mortgage  of  a  pension  which  was  apparently  assi^ed 
to  the  mortgagees,  but  in  such  form  that  an  irre- 
vocable power  of  attorney  to  enable  them  to  receive  it 
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was  required  in  event  of  foreoloeure,  so  that  something 
was  necessary  to  complete  the  legal  title  and  the 
mortgage  was  in  substance  equitable.  Another  (page 
1659)  deals  with  Consols  in  court,  and  the  notes  (pp. 
1662  and  following)  mention  further  cases  on  the 
same  lines.  In  an  earlier  note  (bottom  of  page  1583) 
it  is  stated,  and  I  believe  with  accuracy,  that  the 
remedy  of  a  jud^ent  creditor  has  heen  after  some 
conflict  of  authority  settled  to  be  foreclosure  and  not 
sale.  Is  there  any  good  reason  why  these  authorities 
should  not  bd  extended,  as  apparently  they  never  yet 
have  been,  to  such  a  charge  as  is  now  under  considera- 
tion P 

If  there  be  any  adverse  principle  of  law  or  rule  of 
practice  the  question  must  be  answered  in  the  negative, 
but  otherwise  it  is  well  to  remember  that  foreclosure 
is  not  likely  to  be  asked,  and  is  still  less  likely  to  be  asked 
successfully,  except  where  the  security  is  deficient,  and 
that  in  that  class  of  cases  the  remedy  is  peculiarlv 
appropriate,  and  as  a  value  for  the  mortgagee  which 
can  aUach  to  none  other.  Of  course  I  accept  the  judg- 
ment of  Sir  Gboree  Jessel  in  Carter  v.  Wake  that  fore- 
closure is  not  applicable  to  a  pledge  of  chattels.  Per- 
haps that  rule  may  be  found  to  oe  inconsistent  with  some 
decrees  of  the  court,  but  without  pursuing  that  inquiry 
suffice  it  to  say  that  there  is  no  pledge  here.  TennarU 
V.  Trenchard  was  dted,  but  tne  judgment  in  that 
case  seems  to  me  to  proceed  entirely  on  the  special 
character  of  the  contract  which  made  it  improper  for 
the  trustee  to  destroy  the  trust  property.  But  these 
are  the  assets  of  the  company,  and  some  of  them 
cannot  be  realized  except  by  me  exercise  of  powers 
which  are  vested  by  statute  and  articles  of  association 
in  the  company  itself  as  represented  by  directors  or 
liquidators.  To  take  the  most  extreme  and  most 
embarrassing  item.  How  can  there  be  foreclosure  of 
uncalled  captal  P  It  cannot  be  vested  in  the  mort- 
eagee,  and  the  extreme  limit  of  his  right  must  be  to 
have  the  power  of  calling  on  the  directors  or  liquidator 
to  exercise  their  power  on  his  behalf.  This  sounds 
somewhat  anomalous.  But  it  must  be  remembered 
that  a  mortgage  of  uncalled  capital  can  be  efiEectually 
made,  and  the  decisions  •  sanouoned  that  would  he 
idle  if  they  did  not  also  sanction  the  realization  of  the 
mortgaged  security.  If  it  be  urged  that  such 
realization  must  be  by  sale,  the  answer  is  that  a  sale 
is  open  to  the  same  objection.  Supposing  the  un- 
called capital  to  be  sold  and  assigned  to  a  purchaser, 
how  is  he  in  any  better  position  l£an  the  mortgagee, 
or  rather,  why  should  he  be  entitled  to  means  of 
enjoyinff  his  property  to  which  the  mortgagee  is  not  P 
I  am  reluctant  to  make  an  order,  the  like  of  which 
has  never  been  made  before ;  on  the  other  hand,  I 
ought  not  to  hesitate  to  apply  a  principle  to  facts 
to  which  it  seems  to  me  to  be  properly  applicable, 
merely  because  it  has  never  yet  been  so  applied.  I 
fail  to  see  why  an  agreement  to  execute  an  assignment 
on  default  of  payment  of  the  money  lent  should  be 
implied  on  a  deposit  of  title  deeds,  or  certificates  of 
shares  (which  I  think  has  been  done,  though  I  have 
not  been  able  to  put  my  hand  on  the  case),  and  not  to 
other  property  capable  as  between  borrower  and 
lender,  and,  according  to  the  reasonable  experience  of 
mankind,  of  being  made  the  subject  of  similar  con- 
tracts. There  is  this  further  to  be  considered,  even  if 
this  debenture  does  not  give,  one  might  easily  be 
framed  so  as  to  give,  a  right  of  foreclosure  as  regards 
the  leasehold  property  comprised  in  it,  and  it  would 
be  difficult,  I  think,  to  recognize  the  right  of  fore- 
closure as  regards  part  and  to  deny  it  as  regards  other 
rrt  of  the  property  comprised  in  the  same  debenture. 
wOl  not  pursue  this  thought  further  now,  but  if 
jBver  it  has  to  be  pursued  the  doctrine  of  the  court  as 
regards  opening  foreclosure  must  be  borne  in  mind. 
On  the  whole,  I  am  of  opinion  that  there  should  be 


an  order  declaring  the  plaintiff  entitled  to  fofedonrB, 
and  directing  the  company  at  the  plaintiff*i  reqaal 
to  assign  to  him  the  several  items  of  property  oom- 

Erised  in  tiie  debentures.  This  will  require  lome 
ttle  consideration  in  detail.  Of  course  the  ods 
must  follow  as  far  as  possible  the  usual  {on&,aDi 
provide  for  redemption  by  any  parties  entitled  to 
redeem.  Mr.  Eve,  on  behalf  of  holders  of  debentora 
of  the  second  series,  intimated  that,  though  not  now 
prepared  to  apply  for  a  sale,  he  might  wish  to  do  ao  it 
a  later  stage.  This  it  seems  he  can  do  witbont 
spedal  reservation  of  liberty  to  H^7  ^  ^ 
purpose,  which,  therefore,  I  do  not  propose  to  inMrt^ 
but  he  must  take  warning  that  his  appHeetioB 
can  only  be  granted,  if  at  all,  upon  fair  terms  to  tiu 
plaintiff,  on  the  principle  of  WooUey  v.  Cbfoisft,  30 
W.  E.  769,  21  Ch.  D.  169. 

Solicitors,  Eughes,  Hooker,  BuUatuhaw,  A  Tkader; 
Poole  &  Robinson, 
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Q.  B.  Div.  ) 

(Charles  and  Collins,  JJ.) ) 

Heath  and  Othebs  v.  OvEBSEEBa  of  WiiiB* 
HAM.  (a.) 

Highway  —  Rating  —  EocempHon  —  LiabiUtif  to  nfof 
ratione  teaxLTte— Extinction  of  liabUi^if—Detffmm- 
tion  of  exemption—Highway  Act,  1835  (5  ife  6  IFi2L4, 
c.  50),  8.  33. 

Section  33  of  the  Highway  AdL,  1835,  mtd&mn  & 
eocemption  from  payment  of  highway  ratei  in/ammr^ 
property  which  had  been,  previous  to  the  pamn/j  ^^ 
Act,  **  legally  exempted  from  the  performamot  of  itet* 
duiy,  or  from  the  payment  of  any  compoeiiitm  w  fa 
thereof,  or  of  any  highioay  rate,**  £c. 

Where,  therefore,  the  appeUants,  being  the  owmrsd 
occtipiera  of  certain  property,  had  been,  previemti^ 
paseing  of  tJie  Act  ana  from  time  imnCmoriel,li^ 
ratione  tenurae  thereof  to  the  repair  of  a  ceriam  H^ 
way,  and  were  thereby  exempted  from  the  rmir  ofSf 
highways  ;  but,  by  reason  of  alterations  efeM  i*  ^ 
said  highway,  their  liability  to  the  repair  ratiooe  t  ^ 
Juid  subsequently  ceased : 

Held,  that  the  lidbUUy  to  repair  ratiooe 
having  been  extinguished,  on  the  ^ue  constnuOo^  </  ^ 
above  section  the  exemption  had  been  determined ^»t^ 
the  appellants  were  liable  to  be  rated  to  the  repair  cf  tk 
highways  generally. 

Special  case  stated  by  consent  under  section  11  ^ 
12  &  13  Yict.  c.  45,  in  appeal  against  a  poor  xs^ 

The  appdlant  Bobert  Heath  is  the  owiMr^aJ» 
of  a  mansion-house  and  lands,  called  HdMo* 
Gh'ange,  in  the  hamlet  of  Gorstage,  in  the  tovnn^  w 
Weaverham,  in  the  county  of  Chester,  and  the  a^ 
mansion-house  and  lands  are  occupied  by  tibe  ote 
appellants. 

Weaverham  township  separately  maintaiwd  tem 
poor,  and  hamlet  of  Gorstage  has  always  been  ajwewd 
to  the  poor  rate  made  for  that  townshq)^  ttekaiaij 
of  Gorstaffe,  however,  had  from  time  imiaeafi** 
maintainecTits  own  highways  separately  fawt^''* 
of  the  above  township  untu  1863,  when,  br  ^''*?f 
an  order  of  sessions,  the  highways  therein  naf©  » 
repaired  by  the  highway  hoead  for  the  hiyhwy»^ 
tnct  constituted  under  such  order  at  the  emaie  * 


the  township  of  Weaverham,  and  since  1879jt  *>* 
expense   of   the    district,    exduaive  of  ^ 
Grange,  no   separate  rate  having  been 

(a.)  Beported  by  John  P.  Mellob,  Biqn 
at-Law. 
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ihe  hamlet  of  Gontage.  From  time  immemorial 
the  owners  and  occupiers  of  HefiPerston  Gbtmge 
bATB  been  liable  to  repair,  and  until  the  passing 
of  the  Act  22  Geo,  3  nave  repaired  at  their  sole 
expense,  a  road  or  highway  mown  as  Qrange- 
laoe,  in  the  hamlet  of  CK)rstage,  leading  from  Acton 
Bridge  to  Tarporley,  and  have  in  consequence  of  such 
liability  been  exempt  from  repairing  or  contributing 
to  the  repairs  of  and  have  never  contributed  to  the 
lepairs  of  other  highways  in  such  hamlet.  The 
oocnpiers  of  Hefferston  Orange  have  always  been 
rated  to  the  relief  of  the  poor  of  the  township  of 
Weaverham. 

By  an  Act  of  22  Qeo.  3,  c  106,  certain  trustees  were 
appointed  for  amending  and  Iroeping  in  repair  the 
shore  road  and  constituting  it  a  turnpike  road,  and 
by  section  28  of  the  Act  the  trustees  were  authorized 
to  widen  and  otherwise  alter,  and  did,  in  pursuance  of 
inch  authority,  in  fact  widen  and  alter  the  road,  in- 
doding  that  part  of  it  known  as  Gkange-lane—to  a 
ooQsiderable  extent.  It  havinp^  been  f ormerlv  a  narrow 
paved  road,  they  widened  it,  took  up  uie  paving 
stones,  diverted  portions  of  it,  and  made  it  into  a 
macadamized  road. 

By  an  Act  of  4  Geo.  4  the  above  Act  was  repealed, 
ud  the  enacting  statute  incorporating  the  provisions 
of  the  Gtoo^  Turnpike  Act,  3  Oeo.  4,  c.  126,  was 
rabstituted. 

In  the  year  1862  the  turnpike  trust  expired,  and  the 
^ypellants  then  resumed  repairing  Orange-lane. 

At  the  Chester  County  Quarter  Sessions  in  1864  a 
yooT  rate  made  upon  the  appellant  Heath  and  other 
Mxmpiers  of  Heffarston  Orange,  to  enable  the  over- 
leers  of  the  township  of  Weaverham,  inter  alia,  to  pav 
0  the  highway  board  the  expenses  required  by  such 
KMrd  for  the  repair  of  the  highways  in  the  above 
ownship,  inducung  the  hamlet  of  CK)rstage,  was 
oufirmed.  But  on  appeal  the  Court  of  Queen's  Bench 
[Hashed  the  order  of  sessions,  confirming  the  rate  so 
ar  as  it  related  to  moneys  required  for  the  above 
urpose  (Beg.  v.  Heath,  14  W.  B.  388,  L.  B.  1  Q.  B. 
18). 

In  the  year  1890  the  appellants  applied  to  the 
ounty  council  for  the  county  of  Chester  to  declare 
franffe-lane  a  main  road,  and  they  then  contended 
iiat,  by  reason  of  the  alterations  in  the  character  of 
le  road  effected  by  the  trustees,  they  were  no  longer 
able  for  its  repair.  In  1892  the  county  council 
lade  an  order  declaring  Oiunge-lane  a  main  road, 
od  the  appellants  thereupon  ceased  to  repair  it. 
In  1893  a  rate  was  made  and  allowed  upon  each 
xmpier  in  the  township  of  Weaverham,  including 
le  appellants,  at  the  rate  of  Is.  in  the  pound,  of 
hich  the  sum  of  3d.  in  the  pound  was  the  portion 
larged  for  raising  the  contribution  required  by  the 
Ighway  board  for  the  said  township  for  the  expense 
^  r^MUTing  the  highways. 

The  sppeUants  thereupon  gave  notice  of  appeal, 
id  a  case  was  stated  for  the  opinion  of  the  court. 
By  the  33rd  section  of  the  BEighway  Act,  1835 
&  6  Will.  4,  c.  50),  it  was  enacted  that  "  when  pro- 
■rty,  or  the  owner  in  respect  thereof,  has,  previous 

uie  passing  of  this  Act,  been  legally  exempted 
om  the  performance  of  statute  duty,  or  from  the 
iyment  of  any  composition  in  lieu  thereof,  or  of 
ly  highway  rate,  the  said  property,  and  the  owners 
oocnpiers  thereof,  shall  be  exempt  from  the  pay- 
ent  of  the  rate  hereby  imposed." 

Poland t  Q,C,,  and  Alexander  Olen,  for  the  appel- 
its. — ^l^e  rate  made  upon  the  appellants  is  invalid. 
x>MU.  time  immemorial  tke  MppelLwts,  as  the  owner 
d  occupiers  of  Hefferston  Orange,  have  been  liable 
Uone  tenures  to  repair  Orange-lcme.  From  time 
memorial  also  they  have  b^n  exempt  from  re- 


pairing, or  contributing  to  the  repair  of,  the  other 
highways.  The  two  things  are  not  correlative,  but  are 
separate  and  distinct.  The  result  of  the  widening  of 
the  road,  which  included  Orange-lane,  by  the  trustees 
was  no  doubt,  under  the  decision  in  Beg,  v.  Barker,  25 
Q.  B.  D.  213,  38  W.  B.  Dig.  85,  to  relieve  the  appel- 
lants of  the  burthen  of  the  liability  ratione  tenuroe  to 
repair  it,  inasmuch  as  the  burthen  was  thereh^ 
greatly  increased.  But  that,  on  the  other  hand, 
could  not  affect  the  exemption,  which,  having  once 
existed,  must  alwim  continue.  By  what  can  it  be 
said  to  have  been  aetermined  or  taken  away  ?  Dur- 
ing the  period  when  the  road  was  repaired  by  the 
trustees  the  appellants  were  not  rated  in  respect  of 
the  other  highways,  and  there  is  nothing  m  law 
which  establishes  that  when  parties  are  by  no  act  of 
their  own  placed  in  a  different  position  with  regard 
to  a  liability  of  this  kind,  that  tiie  exemption  never- 
theless does  not  continue  the  same.  But  the  respond- 
ents are  further  estopped  from  disputing  the  exemp- 
tion in  favour  of  the  appellants  by  reason  of  the  decision 
of  Beg.  V.  Heath  and  Others,  when  between  the  same 
parties  in  1866  it  was  held  that  the  exemption  then 
existed.  No  doubt  if  that  nound  had  not  Men  neces- 
sary to  the  decision  it  would  not  have  been  conclusive 
here  (Beg.  v.  Hutchin^s,  29  W.  B.  724,  6  Q.  B.  D.  300), 
but  the  real  decision  m  that  case  was  as  to  the  fact  of 
the  exemption,  and  no  matter  upon  what  ground  it 
was  put,  being  directiy  on  the  point,  it  operates  as 
an  estoppel  here  when  a  rate  is  now  sought  to  be 
imposed:  B.  v.  Wick  8t.  Lawrence,  5  B.  &  Ad.  526. 

F.  Marshall,  Q.C.,  and  Honoratus  Lloyd,  for  the 
respondents. — Tlds  rate  was  rightly  made  upon  the 
appellants.  In  the  case  of  Beg.  v.  B(tr%er  the 
circumstances  as  to  the  alteration  of  the  road  were 
the  same  as  in  the  present,  the  special  case  specifying 
the  nature  of  the  alteratations  in  words  identical 
with  those  used  by  Lord  Coleridge,  C.J.,  on  p.  219. 
It  IS,  therefore,  dear  that  no  fraction  of  liability  to 
repair  remains  here  upon  which  the  exemption  could 
be  based.  The  court  in  Beg.  v.  Barker  having  held 
tiiat  the  proposition  that  the  individual  liable  to 
repair  ratione  tenures  was  still  liable  after  alterations 
so  much  as  he  was  originally  bound  to  do,  was  un- 
workable and  did  not  meet  the  law.  If  the  liability 
to  repair  is  gone  therefore,  the  exemption,  of  which 
it  was  the  bains,  must  fdso  cease.  The  two  things  are 
clearly  correlative  and  dep^dent  upon  each  other. 
The  33rd  section  of  the  Highway  Act,  1835,  con- 
tinues the  exemption  only  m  respect  of  property 
*'  legally  exempted,''  and  it  is  impossible  to  suppose 
that  because  once,  however  long  since,  individuals  may 
have  been  exempted  by  reason  of  their  liability  to 
repair  ratione  tenures,  tiiat  after  such  liability  had 
ceased  they  were  to  be  exempted  from  all  time  from 
liability  to  contribute  to  the  repair  of  any  other 
highways.  [They  also  cited  Beg.  v.  BoUeU,  24  W.  B. 
26,  L.  B.  10  Q.  B.  D.  469;  Beg.  v.  Freeman,  7 
W.  B.  556 ;  Freeman  v.  Bead,  11  W.  B.  802, 4  B.  & 
S.  174.]  As  to  the  point  of  the  estoppel,  the  court  are 
clearly  entitled  to  consider  the  facto  which  formed 
the  ffround  of  the  decision  in  Beg.  v.  Heath,  which  ia 
reiiea  on  by  the  appellant.  In  that  case  it  was 
assumed  that  the  liability  on  the  part  of  the  appellanto 
te  repair  ratione  /enuroB  still  existed.  Since  then,  how- 
ever, it  has  been  established,  by  reason  of  the 
decision  in  Beg.  v.  Barker,  that  that  liability  was 
removed  by  the  alterations  effected  in  Orange-lane  by 
the  trustees,  and  the  court  are  now,  therefore,  bound 
to  decide  the  present  case  in  view  of  the  altered 
circumstances  which  have  arisen. 

Poland,  Q.C,  in  reply. 

Chablbs,  J.— In  tiiis  case  the  question  ia  whether 


Aio  THE  WEEKLY  REPORTER.       n&rnw*.]       raJSUL 


High  Cottet. 


Heath  and  Othebs  v,  Oyebseebs  of  Weaysbhah. 


High  Com. 


the  appellants  are  liable  to  be  rated  by  the  respond- 
onts,  ihe  overseers  of  the  Weaverham  townsh^,  for 
the  purpose  of  contributing  to  the  rates  for  the  repairs 
of  certaiu  highways.    From  the  facts  disclosed  by  the 
special  case  it  appears  that  the  appellants  are  the 
occupiers  of  Heffenton  Grange,  andratione  tenurce  of 
Hefferston  Gfrange  were  liable  to  and  did  repair  a 
highway   called    Orange-lane,    in   the    hamlet   of 
Gorstage,  in   the   township  of  Weaverham.      That 
liability,  however,  as  further  appears,  has  now  ceased. 
In  the  year  1780  an  Act  was  passed  appointing  certain 
trustees  for  the  purpose  of  repairing  and  widening 
the  road  of  which  Orange -lane  K)rmed  a  part,  and  at 
some  time  between  1780  and  1862  the  road  was  so  far 
altered  that,  according  to  the  decision  in   Beg,  v. 
Barker,  the  legal  liabuity  of  the  appellants  ratione 
tenurce  to  repair  it  had  thereby  come  to  an  end.    And 
although  after  1862  the  appellants  did  again  repair 
the  road,  nevertheless  they  were  under  no  liability  to 
do  so.    We  have  now,  therefore,  to  consider  whether 
they  are  still  exempt  from  liability  for  highway  rates, 
because  at  one  time  they  were  liable  to  repair  Orange- 
lane.    The  question  turns  upon  the  33rd  section  of  the 
Highway  Act  of  1835.     There  has,  it  is  true,  been 
much  subsequent  legislation  with  reference  to  the 
authority  to  raise  rates  for  highway  repairs,  but  it  is 
dear  from  the  arguments  in  tms  case  that  there  has 
been  nothing  since  the  year  1862  to  mod^  or  alter 
the  appellants'  liability  in  the  matter  or  in  the  recent 
Acts  to  affect  the  question.    We  must,  therefore,  go 
back  and  consider  the  true  effect  of  the  33rd  section 
of  the  Hijg^hway  Act,  which  is  in  these  terms.    [The 
learned  judge  read  the  section,  and  continued :— ] 
Now  it  is  to  be  noticed  that  the  words  are  « legally 
exempted."    Mere  exemption  would  not  be  sufficient 
under  the  section.    The  ground  of  exemption  in  this 
case  was  the  liability  of  the  appellants  to   repair 
Orange-lane,  and,  no  doubt,  as  was  pointed  out  by 
Orompton,  J.,  in  Oreat  Western  Bailvoay  v.  Denchworth 
25  J.  r.  342,  that  is  a  proper  ground  of  exemption. 
Beg,  V.  Freeman,  which  was  foUowed  by  Freeman  v. 
BMd,  shows  (1)  that  a  mere  exemption  is  not  sufficient 
even  when  the  occupiers  of  a  farm  have  not  repaired 
from    time   immemorial;    but    (2)    that   when   the 
occumers  have  always  repaired  a  particular  road,  that 
ia  sufficient  to  support  the  exemption. 

Now  this  exemption  no  doubt  existed  in  1835,  and 
it  is  said  by  the  appellants  that,  because  it  existed 
then,  it  must  still  be  in  force,  and  nothing  can  alter 
it.  But  I  do  not  think  that  that  is  the  true  con- 
struction of  the  section.  The  words  are  the  '*  said 
property."  What  property  does  that  refer  to  P  Why, 
the  property  "  leg<uly  exempted,"  and  it  seems  to  me 
that  it  can  only  be  legally  exempted  while  it  renders 
the  owner  liable  to  be  called  upon  to  perform  the 
duty  or  liability  in  respect  of  which  the  exemption 
arises.  To  give  an  illustration,  a  chapel  may  be 
legally  exempt  from  highway  rates,  but  if  it  were 
tiirned  into  a  dwelling-house,  could  it  be  contended 
that  it  was  still  exempt  P  It  seems  to  me,  therefore, 
that  the  property  must  continue  on  the  conditions  of 
exemption  in  order  to  preserve  it.  In  this  case  it  is 
dear  that  the  appellants  are  no  longer  liable  to  repair 
Orange-lane,  therefore  ceaeante  ratione  ceesaJt  ipsa  lex — 
the  reason  for  the  exemption  having  disappeared,  the 
exemption  itself  has  also  gone. 

But  we  are  asked  to  say  that  the  previous  decbion 
in  Beg,  v.  Heath  is  decisive  on  the  point,  for  as 
between  the  same  parties  it  is  res  judicata.  In  order 
to  dedde  that  question  we  must  examine  that  case 
to  see  what  the  decision  was,  and  what  were  the 
materials  upon  which  it  was  arrived  at.  The  decision 
mainlv  was  that  the  Legislature  in  1862  on  the  sub- 
ject of  hiffhway  districts  had  made  no  change  in  the 
law  as  to  nighway  rates.    But  it  was  dear  that  the 


court  so  decided  on  the  footinf^  that  thingB  wmths 
same  in  1866  as  in  1835,  and  in  any  case  it  vm 
evident  that  tiie  case  was  argued  upon  the  aHon^iiiB 
that  the  liability  ratione  tenurce  sail  remsmei  Iti 
to  be  noted  that  the  appellants  did  for  some  tiin 
resume  repairing  Chunge-lane,  and  the  oomt  iv 
dealing,  therefore,  with  persons  who  wero  utuDj 
doing  the  repairs,  and  it  was  imdonbtedly  ansBed 
that  the  liability  still  existed  as  the  groond  of  tfai 
exemption.  I  cannot  think  that  this  matter,  tiureion, 
is  res  judicata,  or  that  we  cannot  go  into  matin 
which  have  arisen  since.  Beg,  v.  Heaih  must  be  ooe- 
sidered  as  applying  only  to  the  state  of  tilings  ii 
assumed  at  that  time ;  whereas  now  we  have  the  bA 
to  consider  that  the  liability  to  repair  raiwmiam 
has  disappeared.  Under  these  droumstancei  I  fimk 
that  section  33  of  the  Sghway  Act  no  longer  erfeodi 
to  affirm  the  exemption  cont^ded  for  by  tiie  appei* 
lants,  and  that  tiiis  appeal  must  be  dismissfld. 

Collins,  J. — I  am  of  the  same  opinion,  audi  U 
also  that  the  question  turns  on  the  oonstmetun  of 
section  33  of  the  Highway  Act,  1835.  The  immmit; 
claimed  in  this  case  is  (1)  by  virtue  of  that  Act,  ad 
(2)  by  estoppel.  Mr.  Poland  says  the  true  ooa- 
struction  of  we  section  is  that  once  tfaeexemptka 
exists,  then  it  must  always  continue ;  and  lie  styi, 
further,  that,  whether  he  is  right  or  wrong  od  tte 
first  point,  the  decision  in  the  case  of  B^,  ▼.  H«ti, 
which  decided  that  the  exemption  existed  ia  1S(% 
is  an  estoppel  between  these  parties. 

Now  as  to  section  33.  It  is  dear  law  that  wtoit 
the  date  of  that  Act  p^sons  were  liable  raUMekw* 
to  repair,  and  were  on  that  account  released  from  ti» 
obligations  in  respect  of  other  repairs,  theyoonliaM^ 
to  be  so  under  the  Act.  The  section  ia  the  odIj  m 
in  tiie  Act  preserving  immunities,  and,  dealing  ^ 
them  all  in  one  section,  does  so  in  coo^eBto 
words.  [The  learned  judge  read  the  section,  ^^ 
tinned : — ]  If,  therefore,  any  exemption  k  eUoid 
in  respect  of  any  particular  prop«ty,  it  mwl  te 
under  this  section,  and  substituting  propertj  ffliie^ 
to  repair  ratione  tenwroe  for  gencnil  mrds  in  W 
parts  the  section  then  in  effM^t  reads  as  loQon:- 
Where  property  or  the  owner  in  respect  ^tand  hi, 
previous  to  the  passing  of  this  Act,  been  milcf^^ 
repairs  ratione  tmurce,  the  said  property  soWe^ 
repair  ratione  tenurce,  or  the  owners  or  ooeaptoMwatm* 
shall  be  exempt  from  the  payment  of  the  ratchg|^ 
imposed.* *  When  read  in  that  way  it  is  only  pwpg^ 
subject  to  repair  ratione  tenurce  which  is  cxa^ 
When  the  liability  ceases  to  exist,  by  virtue  of  tie  i«- 
tion,  the  exemption  automatically  oeasea  also.  ^^ 
the  Act  was  passed  the  ground  for  the  ^xm^ 
existed,  but  smoe  the  date  of  the  Act,  the  MS^ 
having  ceased,  the  case  no  longer  cornea  y^^^J** 
ambit  of  the  exemption  in  the  secticm.  I^^^?"?" 
a  fact,  upon  the  case,  that  this  road  in  V^i^  |f 
been  so  catered  that  the  liability  on  the  P^***^ 
appellants  to  repair  is  gone,  and  the  eao^a^cm^ 
the  exemption,  therefore,  are  no  longer  folfilfed.  Wi 
must,  therefore,  hold  that  the  exemptiooia  ^**^ 
out,  since  the  statute  only  exempto  propg^^^ 
ratione  tenurce  to  repair.  Now  take  the  ilh"^^ 
given  by  my  brother  Charles  of  the  oaae ci  *«■?* 
Acoordmg  to  Mr.  Poland'a  contention  if  •. ®***P*]J'f* 
changed  into  something  else,  why  would  itpotatg** 
within  the  exemption  P  According  to  him  it ^wrfi* 
exempt  for  all  time.  But  a  chapdL  which  ig»>jg^ 
a  chapel  is  not  exempt,  and  the  neceeaaiy  uuBfia** 
must  be  that  Mr.  Poland's  contention  is  «««• 
Suppose  the  Act  had  exempted  property  for,  ^* 
years,  if  Mr.  Poland  is  right  it  wonld,  nnder  «■«* 
33,  be  exempt  for  all  time.  I  am  oleaiiy  (rf.^g"^"' 
therefore,  that  his  oonstmctiiai  of  thesadMBS^nf' 
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Bnt  he  also  oontendB  that  Beg.  y.  HecUk  operates  in 
the  preeent  case  as  an  estoppel.  There,  again,  I 
think  he  is  wrong.  It  is  not  enough  for  him  to  take 
the  mere  fact  of  the  decision  as  it  was  there  ~that 
does  not  soffioe.  He  most  go  beyond  and  behind  it. 
He  mnst  go  behind  it  to  show  the  whole  facts,  which 
were  that  the  persons  liable  to  repair  there  were  then 
exempt,  because  they  were  then  liable  ratione  tenures 
to  repair  Grange- lane ;  and  the  only  point  decided  in 
that  case  was  that  these  persons  at  the  date  of  the 
Act  folfilled  the  conditions  of  the  section,  and,  those 
&ct8  remaining  the  same,  that  there  was  nothing  in 
the  sabeeqaentlegislation  which  altered  their  position. 
I  think,  werefore,  that  there  is  nothing  to  prevent 
our  taking  into  consideration  the  new  facts  that  now 
appear,  and  upon  these  new  facts  I  do  not  think  that 
the  appellants  are  now,  within  the  meaning  of  the 
section,  persons  who  are  legally  exempted. 

Appeal  diimisaed. 

SolicitQrs  for  the  appellants,  Bowdiffes,  EawU,  dk 
Co.^  for  ABhton  &  Woods  ^  Warrington. 

Solioitors  for  the  respondents,  Taylor^  Hoare,  A 
Taylor,  for  A.  A  J.  E.  FletcJier,  Northwich. 


<Etourt  of  Appeal 

From  Q.  B.  Div.  a 

(Ijord  Efiher,  M.B.,  and  A.  L.  [  May  1. 

Smith  and  Davey,  IkJJ.)     ; 
Nun)    V,    NiNBTEENTH    Centxtby    Bijildino 
Society,  (a.) 

Landlord  and  tenant — Covenant  to  repair — Breach — 
NoHoe  to  remedy — Cost  of  employing  surveyor  and 
solicitoT — LiabiUty  of  under-lessee — Conveyancing  and 
Law  of  Property  Act,  1881  (44  dk  45  Vict.  c.  41),  s. 
14 — Conveyancing  and  Law  of  Property  Act,  1892 
(55  d:  56  Vict,  c  18),  s.  2,  suh-section  1. 

A  lease  of  certain  Jiouses  contained  a  covenant  by  the 
lessee  to  repair  and  a  proviso  for  re-entry  upon  breach  of 
any  of  the  covenants.  The  lessee  sub-demised  the  houses. 
The  houses  having  fallen  out  of  repair,  the  lessor  em- 
ployed a  surveyor  to  nuUee  a  schedule  of  the  necessary 
repairs,  and  a  solicitor  to  prepare  notices,  which  were 
duly  served,  under  section  14,  sub-section  \,  of  the  Con- 
veyancing Ad,  1881.  The  under-lessee,  in  order  to 
avoid  a  forfeiture,  complied  with  the  notices  and  did  the 
repairs.  In  an  action  by  the  lessor  against  the  under- 
Uisee  to  recover  the  expenses  incurred  in  the  employment 
of  the  surveyor  and  solicitor. 

Held,  that  the  expression  *'  lessee  "  in  section  14  of  the 
Conveyancing  Act,  1881,  and  sedion  2,  sub-sedion  1,  of 
the  Conveyancing  Ad,  1892,  did  not  indude  the  lessee  of 
a  lessee  so  as  to  give  the  lessor  a  right  to  recover  the  above 
ea^penses  from  such  under-lessee,  with  whom  he  had  no 
privity  of  contrad. 

Held,  also  [by  Lord  Esher,  M.B.,  and  Davey,  L.J.), 
thai  a  lessee  who  avoids  forfeiture  by  complying  with  the 
requirements  of  a  notice  served  on  him  under  sedion  14, 
sub-sedion  1,  of  the  Conveyancing  Ad,  1881,  is  not 
"  relieved  under  the  provisions  of  the  Conveyancing  Ad, 
1881,"  within  the  meaning  of  sedion  2,  sub-sedion  1,  of 
the  Conveyancing  Ad,  1892,  the  relief  there  referred  to 
being  relief  by  the  court  under  sedion  14,  sub-sedion  2, 
of  the  Ad  of  l%^\. 

Decision  of  the  Queen's  Bench  Division  (ante,  p.  349, 
[1894]  1  Q.  B.  472)  reversed. 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 


Appeal  from  the  judgment  of  the  Queen's  Bench 
Diviffion,  reported  anU,  p.  349,  [1894]  1  Q.  B.  472. 

In  1884  the  plaintiff's  predecessor  in  title  demised 
a  number  of  houses  for  eighty  years,  the  leases  con- 
taining the  usual  covenants  by  the  lessees  to  rcnpair, 
with  a  proviso  for  re-entry  on  breach  of  any  of  the 
covenants.  The  lessees  assigned  their  interests  in  the 
leases  to  one  Hall,  who  mortgaged  the  houses  to  the 
defendants  by  underlease. 

In  1892,  the  houses  being  out  of  repair,  the  plaintiff 
employed  a  surveyor  to  make  a  schedule  of  the  neces- 
sary repairs,  and  a  solicitor  to  prepare  notices  under 
section  14,  sub-section  1,  of  the  Oonveyandng  Act, 
1881,  which  notices,  addressed  to  Ihe  lessees,  were 
duly  served.  The  defendants,  in  order  to  avoid  a  for- 
feiture, complied  with  the  requirements  of  the  notices 
and  repaired  the  houses. 

The  plaintiff  brought  an  action  in  the  City  of 
London  Court  to  recover  £50  for  the  expenses  in- 
curred in  the  employment  of  the  surveyor  and  solici- 
tor. The  judge  gave  judgment  for  the  plaintiff.  The 
Divisional  Court  affirmed  this  judgment 

The  defendants  by  leave  appealed. 

Eophinson,  Q.C.,  and  D*Eyncourt,  for  the  defend- 
ants. 

Jelf,  Q.G.,  and  T.  TerreU,  for  the  plaintiff. 

Bridge  v.  Quick,  61  L.  J.  Q.  B.  375,  40  W.  E.  Dig. 
113,  was  referred  to  in  addition  to  the  cases  cited 
below. 

Cur.  adv.  vuU. 

May  1.— Lord  Esheb,  M.E.— I  entirely  agree  with 
the  judgment  which  Davpy,  L.J.,  has  prepared,  and 
I  have  nothing  to  add  to  it. 

A.  L.  Smith,  L.J.,  read  the  following  judgment : — 
In  Hub  action  the  plaintiff,  who  is  a  lessor,  sues  the 
defendants,  who  are  under-lessees  of  premises  of  the 
plaintiff,  to  recover  from  them  certain  costs  and 
expenses  which  the  plaintiff  has  incurred  in  employ- 
ing a  solicitor  and  surveyor  to  prepare  a  notice 
specifying  the  particular  breaches  of  covenant  he 
complained  of  prior  to  commencing  an  action  of 
ejectment  founded  upon  such  breaches.  It  is  obvious 
that,  inasmuch  as  no  privity  of  contract  exists 
between  the  plaintiff  and  the  defendants,  this  action 
is  not  maintainable,  unless  the  plaintiff  can  bring 
himself  within  section  2  of  the  Conveyancing  and  Law 
of  Property  Act,  1892  (55  &  56  Vict.  c.  13).  This 
section  enacts  that  **a  lessor  shall  be  entitled  to 
recover  as  a  debt  due  to  him  from  a  lessee,  and  in 
addition  to  damages  (if  any),  all  reasonable  costs  and 
expenses  properly  incurred  by  the  lessor  in  the  em- 
ploymcoit  of  a  solicitor  and  surveyor  or  valuer,  or 
otherwise,  in  reference  to  any  breach  giving  rise  to  a 
right  of  re-entry  or  forfeiture  which  atuie  request 
of  the  lessee  is  waived  by  the  lessor  by  writing  under 
his  hand,  or  from  which  the  lessee  is  relievea  under 
the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  or  of  this  Act."  Now  it  is 
apparent  that  if  this  section  2  stood  alone  the  plaintiff 
could  not  bring  his  case  within  it,  for  the  section 
only  deals  with  the  case  of  lessor  and  lessee,  and  not 
the  case  of  a  lessor  and  lessee  of  a  lessee,  who  is 
especially  dealt  with  by  section  4  of  the  Act.  More- 
over, section  2  deals  with  the  recovery  as  a  debt  due 
of  the  costs  and  expenses,  in  addition  to  damages  (if 
any)  accrued  to  the  lessor,  which  last  presupposes  a 
contractual  relation  between  the  lessor  and  lessee, 
for  otherwise  how  are  damages  to  be  recovered  ?  But 
it  is  said  that  this  section  does  not  stand  alone,  and 
the  Queen's  Bench  Division,  from  which  this  appeal 
is  brought,  has  held  that  a  lessee  in  section  2  of  the 
Act  of  1892  includes  an  under-lessee.    It  is  true  that 
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the  Act  of  1892  is  to  be  read  together  with,  amongst 
others,  the  Conyeyandng  and  Law  of  Property  i^t, 
1881  (44  &  45  Vict.  c.  41),  and  by  section  14,  sub- 
section 3,  of  that  Act,  **  for  the  purposes  of  this  sec- 
tion,'* it  is  enacted  that  a  lease  includes  an  original 
or  derivative  under-lease,  that  a  lessee  includes  an 
oriraial  or  derivative  under-lessee,  and  that  a  lessor 
includes  an  original  or  derivative  under-lessor.  It  has 
been  held  that  the  true  reading  of  section  14,  sub-sec- 
tions 1  and  2,  when  coupled  with  the  interpretion 
dause  (sub-section  3)  thereof,  is  that  when  an  original 
lessor  proceeds  by  way  of  forfeiture  against  an  original 
lessee,  or  a  derivative  lessor  so  proceeds  against  a 
derivative  lessee,  the  relieving  provisions  of  section  14 
come  into  play,  but  not  otherwise,  and  consequently 
if  there  be  an  underlessee,  and  an  original  lessor  pro- 
ceeds against  an  original  lessee  for  a  forfeiture  and 
thus  breaks  the  he^  lease,  the  under-lessee  cannot 
avail  himself  of  the  provisions  of  the  section,  for  in 
such  a  proceeding  that  section  does  not  apply  to  an 
under-lessee.  I  have  arrived  at  the  conclusion  that 
this  is  the  true  view  to  take  of  the  section,  and  that 
what  was  said  by  Kay,  J.,  in  Creswell  v.  Davidson, 
66  L.  T.  N.  8.  811,  35  W.  E.  Dig.  110,  and  by  Mathew 
and  Williams,  JJ.,  in  BuH  v.  Gray,  39  W.  R.  429, 
[1891]  2  Q.  B.  98,  is  correct.  It  was  in  these  circum- 
stances, inasmuch  as  an  under-lessee  was  not  able  to 
avail  himself  of  the  relief  to  be  obtained  under  section 
14  of  the  Act  of  1881  when  an  original  lessor  was 
proceeding  to  eject  the  original  lessee,  and  thus  break 
the  head  lease,  that  section  4  of  the  Act  of  1892  came 
to  be  passed,  which,  leaving  the  construction  which 
had  been  placed  upon  section  14,  sub-section  3,  of  the 
Act  of  1881  where  it  was,  gave  power  to  the  court  to 
protect  an  under-lessee  in  such  cases,  he  not  being 
within  the  beneficial  provisions  of  section  14.  In  my 
judgment  the  word  *'  lessee  '*  in  section  2  of  the  Act 
of  1892  means  lessee  and  not  under-lessee,  and  this 
being  so  this  action  fails. 

It  was  also  said  on  behalf  of  the  defendants  that 
even  if  the  word  "  lessee  "  in  section  2  of  the  Act  of 
1892  included  an  under-lessee,  still  the  defendants  in 
this  case,  though  under-lessees,  were  not  **  relieved 
under  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Act  of  1881,"  so  as  to  come  within  the 
section.  It  was  said  that  *'  relieved  under  the  pro- 
visions of  "  the  Act  meant  only  when  relief  had  been 
obtained  under  sub-section  2  of  section  14  of  the  Act 
of  1881,  and  that  no  **  relief  under  the  provisions  of  '* 
the  Act  of  1881  was  obtainable  under  sub-section  1  of 
section  14.  I  am  not  prepared  to  hold  this  at  the 
present  moment,  and  as  it  is  not  necessary  on  this 
appeal  to  decide  this  point,  I  abstain  from  expressing 
any  opinion  thereon.  I  think,  therefore,  that  this 
appeal  should  be  allowed. 

1)AVEY,  L.J.,  read  the  following  judgment:— In 
this  case  two  points  have  been  decided  in  favour  of 
the  respondent  by  the  court  below  on  the  construction 
of  section  2,  sub-section  1,  of  the  Conveyancing  Act, 
1892 — (1)  that  the  word  '*  lessee  "  includes  a  lessee  of 
a  lessee  so  as  to  ffive  the  lessor  a  right  of  action  for 
debt  against  sudi  an  under-lessee  with  whom  the 
lessor  has  no  privity  of  contract ;  (2)  that  the  words 
**  from  which  the  lessee  is  relieved  *'  under  the  pro- 
visions of  the  Act  of  1881  or  this  Act  include  the  case 
of  a  lessee  who  under  sub-section  1  of  section  14  of 
the  Act  of  1881  has  remedied  the  breach  of  covenant 
and  made  compensation  as  required  by  a  notice  given 
in  accordance  with  that  sub-section.  The  appellants 
contest  both  these  points,  but  if  they  succeed  on  one 
only,  it  is  sufficient  for  the  appeal.  It  has  been 
argued,  and  I  think  correctly,  that  we  ought  to  give 
the  word  '*  lessee  "  the  same  construction  in  this  sub- 
section which  it  bears  in  section  14  of  the  Act  of  1881, 


because  this  sub-section  is  but  an  enlaigementiod 
extension  of  section  14.  Now,  it  has  beat  bdd  bf 
Kay,  L.J.,  in  OresweU  v.  Davidson,  and  by  a  dm- 
sional  court  in  Burt  v.  Gray,  that  the  word  *'la«e" 
in  section  14  does  not  include  the  leasee  of  i 
lessee  between  whom  and  the  lessor  there  it  do 
privily  of  contract  or  tenure,  and  that  the  defioi- 
tion  clause  in  sub-section  3,  which  I  need  not  read 
again,  is  to  be  ooustrued  only  so  as  to  make  the  pro- 
visions of  the  section  applicable  as  between  t  dmrir 
tive  lessor  and  his  lessee  as  well  as  between  the  fint 
or  head  lessor  and  his  lessee.  On  the  whole,  I  agree 
with  those  deoifdons.  I  do  not  find  any  sofiaait 
grounds  for  holding  that  by  section  14  it  vu 
intended  to  create  new  statutory  rights  betveoi  u 
original  lessor  and  a  derivative  lessee  claiming  imda 
his  lessee  between  whom  no  privity  of  oontncteziiU, 
and  I  think  that  the  words  of  sub-section  3  can  bm 
full  effect  given  to  them  without  assuming  audi  a 
intention  on  the  part  of  the  Legislature.  H I  torn  to 
the  section  before  us,  sub-section  1  of  section  I  oi 
the  Act  of  1892,  I  observe  that  the  effect  of  the  sec- 
tion IS  to  give  an  action  of  debt  to  the  lessor  f  or  the  ooiti 
and  expenses  in  question  '*  in  addition  to  dsmagea.'* 
Now,  damages  can  only  be  recovered  in  an  aetsa: 
from  a  lessee  in  privity  of  contract  witii  the  kaaor. 
I,  therefore,  do  not  find  in  this  enactment  anyisdb- 
tion  of  intention  to  give  a  right  of  action  against 
one  who  has  not  contracted  with,  or  vb  not  liiUe  to 
be  sued  by,  the  lessor,  but  the  intention  seems  to  be 
to  extend  the  amount  recoverable  through  an  eixistm^ 
right  of  action,  to  these  costs  and  expenses.  If  ths 
be  so,  the  appeal  succeeds,  and  it  is  unneoeaaaiy  ^ 
the  purpose  of  this  appeal  to  give  an  opinion  on  ^ 
second  point,  but  as  it  has  been  argued,  and  tb^ 
court  below  has  expressed  an  opinion  upon  it,  I  fii^ 
shortiy  state  my  views. 

I  am  of  opinion  that  the  words  ''from  which  tk 
lessee  is  relieved  **  primd  facie,  and  according  to  thai 
natural  sense,  point  to  some  action  of  the  oomrt  o&  tk 
relations  of  the  two  parties,  and  the  words  *'  ra^ 
the  provisions,**  &c,  point  to  such  an  act  haiie^ 
been  done  pursuant  to  powers  conferred  by  the  Atf^ 
The  words  **  relief  "  and  **  relieve"  aw  the  ^- 
propriate  terms  to  describe  the  remedial  i£^ 
of  flie  court  of  equity  in  cases  where  a  paabj 
or  forfeiture  has  h&&a  incurred,  and  whih  tfce 
court  thinks  it  equitable  that  the  complaiaai^  , 
should  not  lie  imder  or  suffer.  Sab-section  1  c: 
section  14  imposes  a  fetter  by  way  of  conditioB  F*' 
cedent  on  a  lessor  wishing  to  enforce  a  right  of  ^ 
entry  or  forfeiture.  If  t£e  lessee  witiiin  a  reaaco^ 
time  complies  with  the  notice  which  the  sttb-aaetB* 
requires  tne  lessor  to  give,  there  is  not,  in  &ct  tay 
enforceable  right  of  re-entry  or  forfeiture,  and  ^«* 
is  notiiing  from  which  the  lessee  requires  to  be  rfj 
lieved.  And  it  seems  to  me  an  inaocorate  nsej^ 
language  to  speak  of  the  lessee  being  relieved  in  ^ 
a  case.  I  am  aware  that  the  words  at  the  end  trfj^ 
sub-section — **  or  of  this  Act  "—create  some  M- 


culty,  but  not  in  my  judgment  sufficient  to  w^^ 
the  court  to  depart  from  the  primd  fadt  mesniaf  '-i 
the  words,  or  to  give  to  the  words  a  meaning  w^* 
in  my  opinion,  they  are  not  appropriate  to  **PJ*^ 
I  am  therefore  of  opinion  that  tie  ^p«d  sboeld  « 
allowed,  and  judgment  in  the  action  givoi  ^  ^ 
defendants. 

Appeal  allowed* 

Solicitors  for  the  plaintiff,  ConeUih  M^tf-  ' 
Bemey. 

Solicitors  for  the  defendants,  OfijfiK^  ^ 
Brewster, 
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From  ChaiL  Div.     \ 
(liindley,  Lopei,  and  {  -April  23,  24. 

Kay,  L.JJ.)         ) 

Ives  &  Babxeb  v.  Willans.  (a.) 

Arhiirxaion — Action — Staying  proceedings— Steps  in  the 
proceedings— Arhitratum  Act,  1889,  s.  4 — Unfitness 
o/ arbitrators — Claims  outside  reference. 

The  defendant  entered  into  a  contract  with  a  railway 
company  for  the  eonstmction  of  a  railway.  The  contract 
provided  that  disputes  between  the  parties  should  be 
referred  to  the  oompany*s  engineers.  The  defendant 
subsequently  entered  into  a  sub-contract  with  the  plain- 
tiffs for  the  erection  by  them  of  ironwork  for  the  railway. 
The  sub-coniract  provided  that  the  work  should  be  done 
in  such  manner  as  the  engineers  should  approve,  and  also 
adopted  the  arbitration  dause  in  the  principal  contact. 
The  plaintiffs  brought  an  action  against  the  defendant 
for  specific  performance  and  damages.  The  defendant 
appeared,  and  at  the  same  time  wrote  asking  for  a  state- 
ment of  claim.  The  defendant,  before  the  statement  was 
delivered,  took  out  a  summons  to  stay  under  the  Arbitra- 
tion Act,  1889,  s,  4. 

Held,  that  the  notice  requiring  delivery  of  a  statement 
of  daim  was  not  a  **  step  in  the  proceedings  "  within 
section  4, 

The  plaintiffs  alleged  that  the  engineers  were  unfit 
arbitrators,  and  had  prejudged  the  questions  in  dispute, 

Held,  that  the  plaintiffs  were  bound  by  the  terms  of  the 
contract,  and  that,  in  the  absence  of  proof  of  mala  fides, 
the  engineers,  though  necessarily  interested  parties,  were 
not  unfit  to  act  as  arbitrators. 

Certain  claims  in  the  action  were  outside  the  reference. 

Held,  tfuxt,  as  these  claims  were  only  with  regard  to 
minor  matters,  they  did  not  constitute  **a  sufficient 
reason  "  within  section  4  for  refusing  to  order  a  reference 
with  respect  to  t?ie  principal  matters, 

Tarnook  v,  Sartoris,  38  W,  R,  340,  43  Ch,  D,  150, 
distinguished. 

Held,  therefore  {affirming  the  decision  of  Kekewioh, 
J,,  reported  ante,  p,  396),  that  all  proceedings  in  the 
artion,  except  as  to  the  minor  claims,  must  be  stayed. 

On  the  22nd  of  July,  1889,  the  defendant,  J.  W. 
WillanB,  entered  into  a  contract  with  the  Liverpool 
Overhead  Bail  way  Co.  for  the  construction  of  a  hiffh 
level  railway.  The  contract  provided  that  the  woncs 
were  to  be  executed  to  the  satisfaction  in  all  respects 
of  the  company's  engineers  for  the  time  being.  The 
contract  also  provided  that  if  any  question  or  dispute 
should  arise  between  the  company  and  the  contractor 
touching  the  construction  or  meaning  of  anything 
therein  contained,  or  in  the  specifications,  plans,  or 
sections,  or  any  of  them,  or  as  to  any  works,  plant, 
material,  matters,  or  things  which  the  company  should 
require  tiie  contractor  to  execute  or  supply  under  the 
contract,  or  as  to  any  extra  or  supplemental  works 
which  might  be  ordered  by  the  engineers,  or  as  to  the 
price  to  be  paid  by  the  company  and  contractor,  er- 
as to  any  moneys  alleged  to  be  payable  by  the  com- 
pany to  the  contractor  or  by  the  contractor  to  the 
company,  or  as  to  the  rights,  duties,  liabilities,  or 
obligations  of  either  party,  or  as  to  any  other  matter 
or  thing  in  any  way  arising  out  of  or  relating  to  the 
premises,  the  matter  or  difference  should  be  referred 
to  the  engineers,  whose  decision  should  be  final  and 
conclusive. 

On  the  24th  of  August,  1889,  the  defendant  entered 
into  a  sub-contract  with  the  plaintiffti,  Messrs.  Ives  & 
Barker,  for  the  erection  and  putting  together  by 
them  of  the  ironwork  required  for  the  said  railwav.- 
The  sub-contract  proyided  that  the  plaintiffs  should 

(a.)  Beported  by  C.  F.  Dunoan,  Esq.,  Barrister-at- 
Law. 


do  the  said  work  with  their  own  workmen  and  iappli- 
ances,  in  such  manner,  times,  and  by  such  tools  and 
appliances  as  should  be  detcomined  or  approved  by 
the  engineers  and  contractor,  and  in  accoroanoe  with 
the  requirements  of  the  principal  contract.  The 
plaintiffs  were  to  take  the  uronwork  as  delivered  by 
the  manufacturers  subject  to  every  care  being  taken 
to  make  it  as  accurately  as  possible,  suggestions  on 
which  point  from  the  sub-contractors  to  be  taken 
into  consideration.  The  sub-contract  also  provided 
that  the  arbitration  clause  in  the  principal  contract 
should  be  treated  as  being  repeated  mutatis  mutandis 
in  the  sub-contract.  • 

On  the  1st  of  July,  1893,  the  plaintiffs  issued  the 
writ  in  this  action  against  the  defendant,  asking 
{inter  alia)  for  specific  performance  of  the  sub-con- 
tract and  damages  for  alleged  breach  thereof. 

The  defendant  entered  an  appearance  to  the  action, 
and  at  the  same  time  gave  the  plaintiffs  notice  in 
writing  that  he  should  require  a  statement  of  claim 
to  be  delivered.  Before  the  statement  of  daim  was 
delivered  on  the  20th  of  July,  1893,  the  defendant 
took  out  a  summons  asking  that  pursuant  to  section 
4  of  the  Arbitration  Act,  1889,  all  further  proceedings 
in  the  action  might  bd  stayed,  and  the  matters  in 
difference  be  referred  to  arbitration.  On  the  3rd  of 
November,  1893,  Kekewich,  J.,  made  an  order,  re- 
ported ante,  p.  396,  under  section  4,  staying  all  pro- 
ceedings in  the  action  except  as  to  certain  claims  in 
respect  of  matters  outside  the  contract,  and  the  sub- 
mission to  arbitration.    The  plaintiffis  appealed. 

Renshaw,  Q,C,,  and  A,  F,  Peterson,  for  the  plain- 
tiffis.— In  the  first  place  the  defendant  has  required 
delivery  of  a  statement  of  claim  under  B.  8.  C,  ord. 
20,  r.  lb.  By  so  doing  he  has  elected  that  the  action 
should  go  on,  and  that  is  taking  a  '*  step  in  the  pro- 
ceedings **  within  section  4,  which  provides  :  '*  If  any 
party  to  a  submission,  or  any  person  claiming  through 
or  under  him,  commences  any  legal  proceedings  in 
any  court  against  any  other  party  to  the  submission, 
or  any  person  claiming  through  or  under  him,  in  re- 
spect of  any  matter  agreed  to  be  referred,  any -party 
to  such  legal  proceedmgs  may  at  any  time  after  ap- 
pearance, and  before  delivering  an^pleadings  or  taking 
any  other  steps  in  the  proceedings,  apply  to  that 
court  to  stay  the  proceedings,  and  the  court  or  a  judge 
th  reof,  if  satisfied  that  there  is  no  sufficient  reason 
why  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was  at 
the  time  when  the  proceedings  were  commenced 
ready  and  willing  to  do  all  thinp  necessary  to  the 
proper  conduct  of  the  arbitration,  may  make  an 
order  staying  the  proceedings."  The  defendant 
has,  therefore,  forfeited  his  right  to  stay.  [They 
referred  to  Adams  v.  Cattley,  40  W.  B.  570; 
Chappell  V.  North,  [1891]  2  Q.  B.  252,  39  W.  B.  Dig. 
12  ;  Scarf  v.  Jardine,  30  W.  B.  893,  7  App.  Gas.,  at 
p.  360  ;  Clough  v.  Lond/m  and  North-Westem  Railway 
Co,  20  W.  B.  189,  L.  B.  7  Ex.  26.]  Secondly,  the 
engineers  are  not  fit  persons  to  act  as  arbitrators. 
They  have  already  passed  improper  materials.  [Tbey 
referred  to  Jackson  v.  Barry  Railtvay  Co,,  [1893]  1 
Ch.  238,  41  W.  B.  Dig.  6 ;  NuttaU  v.  Mayor  of  Man- 
chester, 8  Times  L.  B.  513;  Eckersley  v.  Mersey  Docks 
Co,,  before  the  Appeal  Court  on  the  16th  of  March, 
1894,  not  yet  reported;  Lawson  v.  Wallasey  Local 
Board,  11  a  B.  D.  229,  31  W.  B.  Dig.  45.]  Thirdly, 
certain  matters  in  this  action  are  outside  the  refer- 
ence and  cannot  be  referred.  Therefore  no  part  of 
this  action  ought  to  be  referred :  Turmtck  v.  Sartoris, 
38  W.  B.  340,  43  Ch.  D.  150. 

Warmington,  Q.C,  and  Bramwell  Davies,  for  the 
defendant,  were  not  called   on  to    argue  the  first 
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point.    On  the  other  points  they  referred  to  Jctckson 
▼.  Barry  Railway  Co,  and  Twmock  v.  Sartoris. 

LiNDLET,  L. J. — This  is  an  appeal  from  the  decision 
of  Kekewich,  J.,  staying  proceedings  in  this  action  upon 
an  application  made  by  the  defendant,  and  the  appealis 
by  the  plaintiffs,  whose  grounds  for  appealing,  now 
that  we  have  heard  them,  are  reduced  to  three. 
First  of  all  they  say  that  the  application  to  stay  was 
too  late,  because  the  defendant  had  taken  a  step  in 
the  action.  There  are  other  grounds  of  complaint 
which  go  to  what  I  may  call  the  merits  of  the  case. 
They  attack  the  fairness  of  the  arbitrators ;  that  is 
their  second  head.  Their  'third  head  is  that,  inas- 
much as  the  whole  of  the  action  is  not  ref emd  to 
ti^e  arbitrators,  no  part  of  it  ou^ht  to  be  referred  by 
the  court  in  the  exercise  of  its  discretion. 

Now,  in  order  to  deal  with  the  points  I  will  read 
'the  section,  because  a  great  deal  depends  upon  that. 
[His  lordship  then  read  the  section  above  set  out,  and 
continued : — ]  Now,  as  to  the  first  point,  as  to  the  ap- 
plication being  too  late.  The  contention  on  the  part 
of  the  plaintiffs  is  this,  that  the  defendant  was  too 
late  because  he  asked  for,  or  gave  notice  that  he 
should  require,  a  statement  of  claim,  and  that  is  said 
to  be  the  taking  of  a  step  in  the  j^roceedings.  The 
defendant  took  no  other  steps,  if  tms  is  a  step,  before 
he  made  this  application  for  a  stay.  Now  iiie  lan- 
guage of  the  section  requires  a  little  attention.  It  is 
quite  obvious  that  the  step  to  be  taken  must  be  a  step 
to  be  taken  by  the  apphcant.  It  is  not  before  any 
pleadings  are  delivered  hy  anybodv,  or  any  step  is 
taken  hv  anybody,  but  it  is  that  uie  applicant  may, 
before  delivery  of  the  pleadings — ^that  is,  before  he 
delivers  pleamngs  or  takes  any  other  steps  in  the 
proceedings — apply  for  an  order  to  stay;   and  the 

Question  we  have  to  consider,  therefore,  is  narrowed 
own  to  this :  Whether  a  request  by  one  par^  to 
another  to  take  a  step  is  itself  taking  a  step.  That 
is  what  the  defendant  did.  He  asked  the  plaintiffs 
contemporaneously  or  the  next  day  to  take  a  step — 
to  deliver  a  statement  of  claim.  1  cannot  say  that 
that  is  the  defendant's  taking  a  step  in  the  proceedings 
which  precludes  him  from  making  the  application, 
and  I  do  not  think  it  would  be  good  sense  if  we 
were  to  so  hold. 

Addressing;  myself  now  to  the  substance  of  the 
case,  the  <&fendant  had  a  writ  served  on  him, 
and  the  writ  showed  him  that  there  was  a  claim 
for  breach  of  contract.  That  he  knew  the  contract 
I  do  not  doubt,  but  he  did  not  know  from  the 
writ  what  the  particular  breaches  were  in  re- 
spect of  which  the  plaintiffiB  were  suing  him, 
and,  until  he  did  know  that,  at  all  events,  how 
was  he  to  form  an  opinion  as  to  whether  it  would  be 
desirable  for  him  to  apply  or  not  P  He  had  not  the 
materials  before  him  to  enable  him  to  exercise  his 
judgment  in  the  matter,  and  it  appears  to  me,  there- 
fore, we  should  be  doing  an  injustice  to  the  defend- 
ant if  we  said.  You  must  apply  under  the  section 
before  you  know  what  the  plaintiffs  are  suing  you  for. 
Apart  from  the  question  whether  it  is  witmn  the 
words  of  the  Act  or  not,  it  is  within  the  spirit  or  the 
sense  of  the  Act.  Before  a  man  can  make  up  his 
mind  as  to  which  of  the  alternatives  he  takes  he  ought 
to  know  what  the  alternatives  are  and  ought  to  be  in 
a  position  to  exercise  some  kind  of  ju<|gpnent  in  the 
matter,  and  if  we  were  to  hold  that  the  defendant  ought 
to  have  applied  before,  and  was  too  late,  we  should  be 
saying  that  he  should  apply  before  he  knew  what  to 
apply  for.  I  think  that  me  decision  of  the  judge  was 
right  on  that  part  of  the  case.  I  think  that  the  authori- 
ties go  to  this,  that  a  step  in  the  proceedings  means 
some  application  to  the  court,  or  something  of  that 
sort,  and  not  talk  between  solicitors  or  solicitors'  dorks, 


nor  the  writing  of  letters,  but  the  taking  o!  sooeitap, 
such  as  taking  out  a  summons  or  somradiig  U  w 
kind  which  is,  in  the  technical  sense,  a  it^  in  tbe 
proceedings. 

Now  I  pass  to  the  next  point.  The  o^ 
points  go  to  the  merits.  It  is  an  sttai^  oq  tJie 
arbitrators.  ^His  lordship  then  read  the  pRmib&i 
of  the  principal  contract  above  set  oat,  and  odd- 
tinued: — 2  Now  that  is  a  very  tight-fitting  bood, 
and  one  is  surprised  at  first  that  any  omtraetorihoQld 
submit  to  be  bound  so  tightly,  because  we  knowps- 
f ectly  well  that  a  dispute  between  the  ooatndor  nd 
the  company  is  in  substance  in  this  busineM  t  diipate 
between  the  contractor  and  the  engineer  idioiebaB- 
nees  it  is  to  see  tiiat  the  works  are  done  for  tkoom- 
pany  according  to  the  agreement  and  the  plans  od 
specnfioations ;  so  that  the  real  agreement  betwMO 
the  contractor  and  the  company  is  this,  that  if  then 
is  any  dispute,  although  the  engineer  is  to  tell  as  [tb 
contractors)  what  to  do  and  order  us  to  do  wfait  k 
lUces  consistently  with  the  agreemmt,  his  deciskm  m 
arbitrator  must  be  final.  Now  what  is  the  bnameM  ex- 
planation of  l^t  ?  HowdoesithappenthstamnviD 
agree  to  be  bound  by  such  a  very  stringent  piofina^ 
The  explanation  of  it  is tobe  found  intwocircamitBO(!& 
First  of  all,  competition  for  this  kind  of  woik  ii  fsy 
keen,  and  contractors  compete  with  eadi  other,  sod  it 
has  been  ascertained  by  long  experience  that  engioMi 
of  the  highest  character  may  be  trusted,  and  a  ooa- 
tractor  bows,  when  he  enters  into  such  a  nrj 
stringent  provision  as  this,  his  man.  I  take  it  tbt  i 
contractor  such  as  Mr.  Willans  would  not  niboitto 
be  bound  by  a  clause  of  that  kind  unless  he  had  ooa- 
fidenoe  in  tne  engineers  and  unless  the  engineen  vav 
persons  of  tke  highest  character.  If  he  hid  not 
confidence  he  would  not  submit  to  it,  bat  ^^ 
his  man  he  does  submit  to  it,  and  I  suppose  it  isfbw 
by  experience,  and  I  do  not  doubt  it  is  tne,  thii 
there  are  in  this  country  engineers  of  eminaee  «^ 
can  be  trusted  even  although  it  is  their  duty  to  looc 
after  the  work  of  the  conto^tor,  to  deal  wj  ^ 
him  in  case  of  a  dispute  which  is  in.  sohiy 
although  not  in  form,  a  dispute  between  the  ooo^ 
tor  and  themselves.  ^^, 

The  sub-contract  arises  in  this  way.  [ffis  km? 
then,  after  fully  considering  the  temis  of  ^  "^ 
contract  shortly  set  out  above,  continued:—]  Sj^ 
pausing  there  for  a  moment,  let  us  see  what  m 
agreement  really  amounts  to.  What  is  it  tiiat  tie 
sub-contractors  agree  to  when  they  sign  and  aJff 
into  that  sub-contract  P  They  agree  to  be  bood* 
all  disputes  between  them  and  the  contractor,  m 
is,  Willans,  by  the  decision  of  the  engineer!  of  ^ 
company.  The^  knew  the  arbitration  ^d*'^"*^ 
tained  in  the  original  contract,  and  tJiey  knew  w 
the  duties  of  those  engineers  wa«,  and  thej  bev 
that,  amongst  other  duties,  was  that  of  paasag  <* 
rejecting  the  materials.  The  sub-contradots  igw 
to  put  up  the  materials  which  were  to  be  ""PP^ 
relying  upon  the  honourable  character  d  ^ 
engineers  to  reject  such  as  were  unfit,  and  ^  •^ 
wiBing,  as  the  contractor  himself  was  wtlhngi  ^ 
submit  anv  difference  between  them  and  the  ^''"Pf^ 
which  indirectly  is  really  a  difference  betweea  tfe« 
and  the  engineers,  to  the  arlntration  of  those  «^^^^ 
themselves.  That  is  what  is  contemplated,  and  tstf 
is  the  substance  of  the  bargain.  ^^ 

Now,  if  that  is  so,  what  must  the  rob-oootn^ 
not  only  allege  but  prove  in  order  to  make  oatttt* 
in  a  dispute  between  them  and  Mr.  Willans  thicff- 
tractor,  these  engineers,  as  arbitrators,  are  not  p^J 
persons  to  decide  that  dispute  P  It  is  o^^*'^*  dS 
they  must  prove  a  great  deal  more  than  th»  ^ 
engineers  have  formed  an  opinion  already  ^ 
the    subject  of  the    dispute.     It  is  obnoai »» 
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they  must  prore  a  great  deal  more  than  that 
there  is  a  difPerenoe  of  opinion,  and  that  they 
must  give  way  to  the  decnrion  of  the  eng^eers. 
They  must  attack  the  character  of  the  engineers  to 
soch  an  extent  and  in  sooh  a  manner  as  to  show  that 
the  engineers  will  probably  be  giulty  of  some  mis- 
oondnct  in  the  matter  of  the  arbitration  and  that 
they  will  not  act  fairly.  That  is  what  it  really  must 
oome  to.  Having  chosen  to  put  themselves  in  that 
condition,  they  cannot  complain  of  the  legitimate, 
although  they  can  complain  of  the  illegitimate  oon- 
aeqnenoes;  and  if  it  were  true  that  these  engineers 
were  in  collusion  with  the  contractor  so  as  to  act  un- 
fairlT,  or  so  as  to  lead  the  court  to  suppose  that  they 
would  not  act  fairly,  there  would  be  some  ground  for 
saying  that  this  arbitration  dause  ought  not  to  be 
enforoed.  But  as  to  that,  it  appears  to  me,  I  confess, 
having  heard  the  evidence  read,  that  there  is  really 
no  evidence  which  deserves  serious  consideration  so 
far  as  collusion  is  concerned.  It  is  said  that  these 
contractors  and  these  engineers  are  co-promoters  of 
companies.  There  is  a  long  allegation  which  may 
amount  to  anything  and  may  amount  to  nothing, 
and  we  cannot  entertain  sudi  loose  statements  as 
that.  A  much  more  definite  statement  is  the  state- 
ment that  the  contractors  and  engineers  have  pre- 
cluded themselves  from  acting  justly,  because  thev 
have  already  passed  improper  materials.  Now  if 
there  was  any  reason  whatever  to  suppose  the 
engineers  had  passed  materials  which  they  imew  and 
beueved  were  unfit,  that  would  be  a  very  serious 
charge  indeed;  but  the  charge  does  not  oome  up  to 
that  or  anything  Uke  it.  The  charge  is  put  in  this 
way.  We,  the  sub-contractors,  complain  to  you  that 
some  girders  and  other  things  were  unfit,  and  you 
treated  our  complaint  as  frivolous.  What  does  that 
mean  ?  It  means  that  the  engineers  did  not  think 
they  were  unfit.  That  is  predsely  one  of  the  very 
things  which  the  sub-contractors  contemplated  and 
agreed  to  submit  to.  It  was  the  engineers'  duty  to 
exercise  their  own  judgment,  and  any  difference  of 
opinion  must,  of  course,  be  accepted.  The  sub-con- 
tractors must  go  far  beyond  that  in  order  to  convince 
the  court  that  these  engineers  are  not  men  who  ought 
to  be  trusted  after  the  trust  and  confidence  which  has 
been  put  in  them  deliberately  by  the  sub-contractors 
themMlves.  That  part  of  the  case  seems  to  me  to 
break  down  almost,  if  not  quite  as  conclusively,  as 
the  part  relating  to  the  suggestion  of  collusion  and 
imprc^riety. 

Now  the  third  head  is  this :  It  is  said  that  section 
4  only  gives  the  court  power  to  stay  **  if  satisfied  that 
there  is  no  sufficient  reason  why  the  matter  should 
not  be  referred."  It  is  said  that  inasmuch  as  you 
cannot  refer  the  whole  of  the  controversy  between  the 
parties,  so  it  is  not  ri^ht  and  proper  or  convenient 
and  there  is  no  sufficient  reason  for  referring  any- 
thing. It  is  all  or  none,  and  the  case  which  was 
referred  to,  of  Tumock  v.  Sartoria,  it  is  said  goes 
to  support  that  view.  Now  the  things  which  are  to 
be  r^erred  under  the  4th  section  are  matters  which 
are  agreed  to  be  referred,  and  if  matters  which  are 
agreed  to  be  referred  are  mixed  up  in  an  action  with 
matters  not  agreed  to  be  referrea  there  is  no  reason 
why  the  4th  section  should  not  be  applied  to  those 
matters  which  have  been  agreed  to  be  referred,  leaving 
the  action  to  go  on  as  to  the  other  matters.  But  I 
quite  see  that  if  the  matters  a^;reed  to  be  referred 
were  not  the  main  matters  in  dispute,  but  formed  a 
subordinate  matter  and  trifling,  and  if  the  matters  not 
a^;reed  to  be  referred  were  the  main  matters  in 
dispute  it  would  be  very  inconvenient,  to  say  the 
least  of  it,  to  refer  that  small  part  and  let  the  action 
go  on  as  to  the  large  part.  That  was  the  case  in 
Tumock  T.  Sartoria,  Imt  wat  is  not  the  case  here.  The 


position  is  reversed.  The  great  controversy  is  as  to 
the  matters  which  have  been  referred,  and  the  matters 
which  have  not  been  referred  are  comparatively  small, 
and  I  see  no  reason  at  all  why  those  matters  which 
have  been  referred  should  not  be  referred,  and  the 
action  go  on  as  to  the  rest  if  it  is  found  worth  while  to 
go  on  with  them. 

I  have  oome  to  the  conclusion  that  the  deddon  of 
the  learned  judge  was  right  and  must  be  affirmed, 
and  the  appeal  must  therefore  be  dismissed,  with 
costs. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  The  first 
point  made  is  that  this  application  is  too  late  under 
the  4th  section  of  the  Arbitration  Act,  1889,  and  the 
real  question  which  is  raised  is  this :  whether  or  not 
asking  for  a  statement  of  claim  is  a  step  in  the  pro- 
ceedings within  the  meaning  of  this  section.  Now  I 
am  clearly  of  opinion  that  it  is  not.  In  this  case  the 
writ  was  issued  for  breach  of  contract  and  for 
dama^^,  and  the  defendant  entered  an  appearance, 
and  simultaneously  asked  for  a  statement  of  claim. 
The  words  of  the  section  are  to  be  looked  at,  and  I 
wiU  read  them  shortly :  "  If  any  party  to  a  submis- 
sion commences  any  legal  proceedings  in  any  court 
against  any  other  party  to  the  submission,"  and  then 
oome  these  words,  * '  In  respect  of  any  matter  agreed  to 
to  be  referred."  Now  uiose  words  appear  to  me 
to  be  important,  because  I  think  that  all  the  defend- 
ant really  did  here  was  this.  He  has  a  writ  before 
him  making  a  claim  of  a  very  general  kind,  and  he 
naturally  says  to  himself.  Well,  there  is  a  submission 
in  respect  of  certain  matters  which  were  agreed  to 
be  referred,  and  when  I  look  at  this  writ  it  is 
indeed,  and  I  cannot  tell  how  much 


of  this  cause  of  action,  how  much  of  the  claim  in  dis- 
pute, comes  within  this  submission  to  refer,  and  how 
much,  on  the  other  hand,  is  without  it ;  and  to  ascer- 
tain that,  what  he  does  is  this :  he  applies  for  a  state- 
ment of  daim  in  order  thereby  more  definitely  to 
ascertain  for  himself  what  is  within  the  submission 
and  what  mav  be  without  it,  in  order  to  do  what  P  in 
order  that  when  he  knows  that  he  may  then  elect 
what  he  should  do ;  whether  in  point  of  fact  he  shall 
do  that  which  shall  be  a  st^  in  the  action,  or  whether 
he  shall  forbear.  Now,  I  do  not  think  that  an 
application  of  that  kind  for  a  statement  of  claim  is  a 
step  in  the  proceedings  within  the  meaning  of  this 
section.  Therefore  the  learned  judge  was  perfectly 
right  in  the  view  which  he  took  on  that  part  of  the 
case. 

But  then  another  and  important  part  of  the  case  is 
this.  It  is  said  that  these  engineers,  as  arbitrators, 
are  not  to  be  trusted,  and  it  is  sulmiitted  that  the 
arbitration  should  not  be  allowed  to  proceed.  Now,  it 
must  be  borne  in  mind  that  these  are  not  arbitrators 
in  the  ordinary  sense  of  the  word.  They  are  arbi- 
trators chosen  and  selected  by  the  parties,  selected 
with  the  knowledge  that  to  some  extent  they  must 
have  an  interest  in  the  direction  of  their  employers. 
It  is  well  kaown  they  must  have  it,  and  I  thmk  the 
words  of  Bowen,  L.  J.,  in  the  case  of  Jackson  v.  Barry 
Bailxvay  Co,^  [1893]  1  Ch.,  at  p.  246,  at  the  commence- 
ment of  his  judgment  are  highly  instructive  as  to 
what  the  position  of  en^neers,  or  arbitrators,  is  in  a 
case  like  the  present.  He  says :  [Bis  lordship  then 
read  Bowen,  X.J.'s  judgment  from  the  commence- 
ment to  "  his  intelligence,"  and  continued :— 1  Every 
word  of  that  judgment  appears  to  me  to  apply  to  the 
present  case. 

Now  shortly  I  will  deal  with  the  two  main  attacks 
which  are  made  against  these  engineers  and  arbitra- 
tors. I  think  the  chief  one  is  ttiis.  It  is  said  that 
they  are  not  fit  to  be  trusted  because  they  have  pre- 
judged a  certain  question  wilh  regard  to  the  quality 
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and  fitness  of  certain  materials.  The  answer  to  that 
to  my  mind  is  this :  that  the  parties  })erf ectly  well 
Imew  when  they  consented  that  these  engineers  should 
be  arbitrators  that  difficulties  such  as  these  which  are 
now  suggested  might  arise ;  they  perfectly  well  knew 
tiiat  these  engineers  were  the  persons  who  were  to 
determine  the  quality  and  character  of  the  materials 
in  question ;  they  knew  that  these  engineers  had  that 
to  do  as  weU  as  to  act  as  arbitrators  in  what  is  termed 
the  larger  arbitration.  Knowing  that,  they  agreed 
that  they  would  accept  them  as  arbitrators,  and  it 
appears  to  me  that  they  cannot  now  turn  round  and 
say  that  because  your  judgment  is  erroneous  therefore 
we  are  not  bound  to  accept  it.  They  agreed  to  be 
bound  by  the  engineers'  judgment,  however  erroneous 
it  might  be,  provided  it  was  honest,  provided  it  was 
not  tainted  with  fraud  or  misconduct.  Now,  as  far 
as  I  can  collect,  it  cannot  be  suggested  that  they  have 
acted  fraudulently,  nor  can  I  find  any  evidence  of 
any  misconduct  on  their  part.  If  a  case  of  this  kind 
could  have  been  made  out,  that  the  engineers,  per- 
fectly knowing  that  these  materials  were  improper, 
with  that  knowledge  passed  them,  that,  to  my  mmd, 
would  have  been  strong  ground  for  assenting  to  the 
application  which  Mr.  Kenshaw  is  now  making,  but 
there  is  nothing  of  the  kind. 

Now,  another  point  is  made,  which  is  this :  it  is 
said  that  the  arbitrators  could  not  behave  properly 
because  a  question  of  their  competency  may  hd 
involved.  I  think  that  is  entirely  disposed  of  by  the 
Mersey  Docks  caeey  the  judgment  of  which  was  read 
from  the  shorthand  notes. 

Another  attack  is  made  upon  them  on  the  ground 
of  collusion.  It  is  said  that  the  engineers  and  the 
defendant  are  acting  in  collusion.  All  I  can  say 
with  regard  to  that  is,  that  that  charge  is  so  wild  and 
so  vague,  and  in  respect  of  it  there  is  so  little  that 
is  conclusive,  that  I  cannot  adopt  the  view  that  the 
engineers  and  the  defendant  have  acted  at  all  in 
that  way ;  and  I  think  that  |Bpx)und  fails  also. 

In  my  opinion,  therefore,  the  decision  of  the  learned 
judge  was  right,  and  I  think  this  appeal  ought  to  be 
dismissed. 

Kay,  L.  J. — I  also  agree  with  the  decision  of  the 
learned  judge,  and  I  agree  entirely  with  the  judg- 
ments that  have  been  pronounced  in  this  court; 
particularly  with  the  very  careful  judgment  of 
lindley,  ij.J.,  and  I  should  say  nothing  in  the 
matter  at  all  only  that  I  think  it  involves  some  very 
important  questions  to  which  I  can  hardly  be  con- 
tented to  give  my  silent  assent. 

As  to  the  first  question — whether  requiring  a  state- 
ment of  claim  is  taking  a  step  in  the  acdon  within 
the  meaning  of  section  4  of  tne  Arbitration  Act — I 
very  clearly  am  of  opinion  that  it  is  not,  for  reasons 
which  have  already  been  given,  and  particularly  for 
this  reason :  when  a  writ  has  been  issued,  however 
carefully  it  is  indorsed,  it  may  very  well  be  that  the 
defendant  who  is  sued  may  not  completely  under- 
stand from  the  writ  what  the  entire  scope  of  the 
action  is.  Mr.  Benshaw's  argument — and  I  agree 
with  the  argument — is  that  he  has  to  exercise  an 
election  whemer  he  will  allow  the  action  to  go  on  or 
avail  himself  of  an  arbitration  clause  like  that  in  the 
agreement  now  before  us,  and  apply  to  the  court  to 
stay  the  action.  But  it  is  essential  to  every  case  of 
election  that  a  man  who  is  put  to  election  shall 
thoroughly  understand  the  facts  which  make  it  neces- 
sary for  hmi  to  elect.  In  this  case  what  the  defend- 
ant did  was,  in  the  first  instance,  to  require  that  a 
statement  of  claim  should  be  delivered.  He  did  so 
simultaneously  with  giving  notice  of  his  having 
entered  an  appearance  in  the  action ;  but  he  did  not 
wait  till  the  statement  of  claim  was  delivered.    On 


the  contrary,  he  withdrew  that  notice  and  timgire 
this  notice  of  motion  to  stay  proceedings  under  ik 
arbitration  clause,  and  the  consequence  ii  thk  He 
applied,  as  I  understand,  to  stay  all  the  prooeedingg 
in  this  action.  When  the  scope  of  the  action  iMime 
apparent  upon  the  argument  of  the  case  it  wm  f oead' 
that  he  had  gone  toolar ;  that  he  did  not  thoroagUj 
understand  what  the  scope  and  extent  of  tfau  aotuB 
was ;  and  he  included  in  his  motion  to  stay,  t partof 
the  action  which  referred  to  a  matter  whidi  wu  ooi- 
side  the  agreement  containing  the  dause  d  axtiln- 
tion.  NoSiing  could  show  more  clearly  how  impropff 
it  would  be  to  say  that  requiring  a  statement  of  dsm 
— a  statement  of  claim  which  would  show  bim  wbt 
the  scope  of  the  action  was  more  dearly  and  defimtoly 
than  he  could  make  out  from  the  writ— would  lie, 
when  he  made  that  request,  the  taking  bj  liim  of 
such  a  step  in  the  action  as  would  debar  him  iroti 
exercising  the  election  .which  he  ought  only  to  bi 
bound  to  exercise  when  he  thoroughly  undet^ndi 
what  the  nature  of  the  action  asainst  him  is.  I 
therefore  think  that  the  learned  judge  <m  that  point 
was  entirely  right  in  dedding  that  it  was  not  a  ttap 
in  the  action  within  the  meaning  of  the  4th  tectioa  oi 
the  Arbitration  Act,  1889. 

The  other  points  are  of  vastly  more  importuioe.  It 
seems  to  be  a  custom  now — I  suppose  it  ia  inTetente 
that  ux  large  contracts  of  this  kmd  the  engineen  «b 
are  employed  to  watch  the  oontraotora  on  behiH  d 
the  company  which  is  undertaking  the  great  wb^ 
should  be  named  as  the  arbitrators  between  the  ob- 
ployers  and  the  contractors  if  a  dispute  shoold  m. 
One  can  see,  and  the  course  of  decisions  of  lata  jws 
in  this  court  has  shown  it,  that  that  most  lead  sov 
and  then  to  questions  of  difficulty  between  the  tvo 
oontractinK  parties;  To  make  the  engineers,  who  «« 
employed  by  the  persons  who  engage  the  oontraetai 
to  do  the  work,  the  arbitrators  of  every  question  thit 
arises  between  the  two  contracting  parties,  poti  tboe 
engineers,  and  must  put  them,  sometimes  into  •  vwf 
difficult  position  indeed.  But  as  men  of  boooeB  is 
this  court  we  have  to  deal  with  the  practiee  waiek 
has  become,  as  I  have  said,  almost  invetentte,  eoa- 
stantly  done,  and  a  thing  which  oontraetoa  lad 
employers  understand,  which  they  are  entirely  ao^ 
tomed  to,  and  which  nothing  that  we  can  say  wdd 
in  the  least  alter  or  do  away  with. 

Now  what  is  the  course  which  this  court  oo^  ^ 
take  as  a  matter  of  business  in  questions  of  thii™y 
Here  is  this  kind  of  practice  thoroughly  undflw. 
introduced,  acted  on  from  day  to  day,  and  ooBbv- 
tors  who  enter  into  contracts  of  this  kind  }f^J^ 
well  that  the  engineers  are  put  into  a  positioa^" 
makes  them  for  some  purposes  not  the  most  fnpff 
arbitrators  that  could  oe  sdected.  Th^  know  p«^ 
fectly  well  that  the  engineer  is  employed  ty  v 
other  party  to  the  contract :  that  he  has  to  wat»  w» 
work  that  is  done ;  that  he  has,  as  is  qnite  aia«« 
contracts  of  this  kind,  to  determine  that  theajg»" 
are  good  or  not,  to  determine  whether  the  wcikaff 
is  not  properly  done;  and  that  any  9'>**'*J^ 
arose  between  the  two  contracting  parties  ww 
probably  be  a  question  which  the  engineer  ^ 
course  of  his  employment  as  engineer  had  already  hii 
before  him  and  had  to  consider,  and  had  to  loon  w* 
judgment  upon,  and  with  that  knowledge  the  cca- 
tractor  does  agree  that  the  engineer  shall  wthapin^ 
whose  decision  upon  questions  tiiat  afiie  b4»^ 
him  and  his  employer  shall  be  absolutely ^j»™2 
he  shall  be  put  into  the  position  of  arhitea**  ^ 

i'udge,  from  whom  there  is  no  appeal  whateoswc. 
J'ow,  I  have  no  doubt  that  is  done  to  the  rag" 
already  indicated  by  Lindley,  KJ.,  msinly.  I^"^ 
because  engineers  who  are  put  into  that  '^'^JL 
position  are  person^  of  known  integrity*  ^  '^"^ 
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any  raspiGion  of  improper  dealing,  and  the  con- 
tractor 18  oontent  to  be  bound  by  the  decision  of  an 
arbitrator  who  is  in  a  position  of  very  considerable 
difficulty.  Also,  I  daresay  the  other  motiye  which 
Lindley,  KJ.,  referred  to  has  very  much  to  do  with 
it — ^namely,  that  competition  is  so  keen  that  railway 
oompaaies,  and  great  employers  of  labour,  and  other 
persons  who  have  large  works  to  put  into  the  hands 
of  contractors,  find  that  they  have  no  difficulty  in 
obtaining  contractors  who  are  willing  to  submit  to 
such  terms.  Now,  in  this  case  there  has  been,  first 
of  aU,  the  faintest  possible  suggestion,  not  supported 
by  an  atom  of  anything  l£e  proof,  of  collusion 
between  the  engineers,  who  are  celebrated  men,  and 
the  defendant  to  Hub  action,  who  was  the  original 
contractor,  the  plaintiffs  being  the  sub-contractors. 
I  disregard  entirely  the  suggestion  that  has  been 
made  upon  that  point,  because  I  do  not  think  it 
comes  to  more  thim  a  mere  suggestion,  and  I  think 
there  would  be  the  greatest  possible  danger  of  in- 
▼olvine  persons  who  employ  contractors  in  inter- 
minable litigation  if  an  arbitration  clause  of  this 
kind  oould  be  set  aside  upon  a  mere  suggestion  such 
as  that  which  I  am  now  dealing  with.  I  think  that 
that  is  entirely  out  of  the  question,  and  I  am  sorry 
that  upon  such  very  insufficient  m^iterials  any  such 
sugBpestion  should  have  been  made. 

l£e  most  material  thing  that  strikes  my  mind 
which  has  been  put  forward  really  in  order  to  show 
that  the  engineers  are  not  proper  arbitrators  in  this 
caae  is  this :  It  is  said,  and  fdthough  no  particular 
instance  is  given,  the  evidence  is  supported  in  a 
way  I  will  indicate  in  a  moment,  that  these  engineers 
have,  in  the  exercise  of  their  duty  as  engineers, 
api>roved  and  passed  various  materials  in  iron 
wmoh  the  sub-contractors,  by  the  terms  nf  their 
sab-contract,  were  bound  to  put  together  in  order 
to  oonstmet  this  overhead  railway  in  liverpool, 
which  is  the  subject  of  the  contract.  It  is  said 
that,  having  already  approved  these  materials, 
they  are  the  last  persons  in  the  world  who  should 
be  made  arbitrators  in  a  question  as  to  whether  the 
materialB  were  good  or  not.  Now  that,  I  confess, 
struck  me  as  being  the  strongest  point  that  was  made 
by  the  plaintiffs  in  this  case,  and  they  confirmed  their 
evidence  on  that  point  in  this  way :  by  specifying  the 
dates  of  letters  which  they  had  written  to  the 
engineers  complaining  of  the  quality  of  some  of  the 
iron  materials  furnished,  and  beside  that  they  said 
they  had  in  innumerable  instances  made  verbal  repre- 
sentations which  had  been  treated  by  the  engineers 
as  frivolous,  that  is  to  say — I  am  putting  it  as  I 
understand  the  argument  was^that  the  eneineers 
had  in  each  one  of  these  instances  exercised  their 
judgment  against  the  plaintiffs,  and  in  such  a  manner 
as  to  make  uiem  most  unfair  arbitrators  in  a  question 
as  to  the  sufficiency  of  those  materials  which  they  had 
already  approved  and  passed.  But  then  one  must 
look  back  at  the  contract.  It  seems  to  me  to  have 
this  effect.  In  the  original  contract  tiie  materials  for 
the  construction  of  this  railway  were  to  be  such  as  the 
engineers  should  approve,  and  their  approval  was 
made,  by  the  terms  of  the  contract  between  the  con- 
tracting parties,  the  company  who  are  forming  this 
railway  and  Willans,  the  defendant  in  this  action, 
sufficient  and  conclusive.  So  that,  in  the  absence  of 
mala  fides,  if  the  engineers  did  approve  the  materials, 
there  was  an  end  of  the  matter,  and  the  contractor 
was  entirely  bound  bv  that  approval.  In  the  sub- 
contract the  original  contract  to  that  extent  is 
adopted,  and  the  sub-contractor,  who  had  not  fur- 
nished any  materials  himsdf,  but  had  only  to  put 
together  the  materials  which  were  furnished  to  him, 
took  these  materials  from  Willans,  the  person  with 
whom  he  contracted,  and  took  them  upon  the  terms 


of  the  original  contract— namely,  that  they  were  to 
be  materials  which  the  engineers  had  approved  as 
between  Willans  and  the  com^ny.  Therefore,  again, 
as  between  Messrs.  Ive»  and  Willans,  the  apj>rovu  by 
the  engineers  of  the  quality  of  the  materials  is  to  be  a 
binding  thing;  ana  supposing  the  question  were 
attempted  to  be  raised  before  the  arbitrators,  who  are 
third  persons  altogether,  whether  the  materials  were 
good  or  not,  and  it  was  proved,  in  the  absence  of  any 
such  Tryila  fides  or  misconduct,  that  the  engineers  had 
approved  and  passed  these  materials,  then  I  think  the 
judge  would  not  go  behind  their  approval  for  a 
moment,  but  he  would  say  that,  according  to  the 
contract,  it  is  to  be  sufficient  evidence  tiiat  the 
materials  were  proper  and  right,  and  no  judge  and 
no  arbitrator  would  allow  evidence,  in  the  absence  of 
some  suspicion  of  mala  fides  or  misconduct,  to  show 
that  the  approval  of  the  engineers  was  at  all  im- 
proper, and  that  the  materials,  notwithstanding  that 
approval,  were  not  good  knd  sufficient.  That  is  one 
answer.  The  other  answer  is  this :  That  these 
parties,  with  their  eyes  open,  entered  into  this  con- 
tract; they  agreed  that  the  engineers'  approval  of 
the  materials  should  be  sufficient  as  between  the  con- 
tracting parties ;  and  they  agreed  that  in  any  ques- 
tion that  arose  which  was  submitted  to  arbitration, 
those  engineers  should  be  the  arbitrators.  Now,  after 
that  agreement,  when  they  turn  round  and  say.  We 
cannot  say  that  you  have  acted  dishonestiy,  we  can 
only  say  that  you  approved  of  the  materials,  and  we 
allege  those  materials  were  not  good  notwithstanding 
your  approval,  and,  therefore,  you  C!innot  pronerly 
sit  as  arbitrators,  that  is  not  fulfilling  that  obliga- 
tion which  is  incumbent  upon  them — ^namely,  to 
make  out  that  those  arbitrators,  to  use  the  language 
of  the  Master  of  the  Bolls  in  the  case  of  Eckersley  v. 
The  Mersey  Dock  Co,,  are  so  biased  when  they  come  to 
exercise  their  duties  as  arbitrators  that  they  are  un- 
fit to  sit  in  that  position.  I  think  that  that  is  not 
made  out  even  upon  that  argument,  which  seems  to 
me  the  very  strongest  that  was  used  by  the  plaintifib 
in  this  case  in  order  to  show  that  the  arbitrators  were 
not  proper  arbitrators  to  decide  the  question  between 
the  two  parties. 

With  respect  to  the  rest  of  the  case  I  have  very  little 
indeed  to  add.  It  is  said  that  there  is  sufficient  reason 
for  not  allowing  this  arbitration  to  go  on  in  the  fact 
that  the  action  has  proceeded  as  to  a  very  small  part 
of  it.  I  agree  entirely  with  the  observations  that 
have  been  made,  and  I  have  no  doubt  that  that  is  a 
matter  which  the  court  should  regfurd;  but  looking 
at  how  much  of  this  action  is  allowed  to  go  on,  and 
seeing  what  a  very  small  part  indeed  it  is  of  the 
questions  which  have  been  raised  between  the  parties, 
and  seeing  that  it  relates  merely  to  a  comparatively 
small  question  which  was  not  included  in  tne  agree- 
ment which  contains  this  arbitration  clause,  I  do  not 
think  that  there  is  sufficient  reason  here  on  that 
ground  to  prevent  the  arbitration  going  on. 

On  the  whole,  though  I  feel  very  much  impressed 
by  the  difficulty  of  the  position  in  which  these 
arbitrators  are  placed  by  reason  of  their  being  both 
arbitrators  and  engineers  of  the  company  which  is 
forming  this  overhead  railway,  I  do  not  think  that 
a  sufficient  case  has  been  made  out  for  allowing  the 
action  to  go  on,  and  I  think  the  learned  judge  was 
right  in  the  conclusion  at  which  he  arrived.  There- 
fore I  think  this  appeal  should  be  dLsmissed. 

Appeal  dismissed. 

Solicitors,  Kirhley,  for  Davidson  <fc  Barber,  South 
Shields ;  Addleshaw,  Warburton,  &  Trenam,  for 
Addleshaw  &  WarburUm,  Manchester. 
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From  Ohan.  Div.    \ 

(Lindley,  Kay,  and  {  Jan.  22 ;  Feb.  8. 

A.L.Smith,L.JJ.)) 

In  re  Fabbbnfabbixbn,  Vobmals,  Fbiedrigh, 
Bayer,  &  Co.'s  Tbadb-Mabk  Application,  (a.) 
Trctde-mark — Registration— Descriptive  or  invented  word 
— **  SomcUose"— Patents,  Designs,  and  Trade-Marks 
Act,  1883  (46  <fc  47  Vict.  c.  67).  s.  64— Paten<«, 
Designs,  and  Trade-Marks  Act,  1888  (51  &  62  Vict, 
c.  dOX  s.  10. 

TJie  word  "  Somatose,**  applicable  to  goods  in  doss  3 
in  schedule  ^  to  the  Trade-Marks  Rules,  1890,  is  a 
descriptive  word,  having  reference  to  the  character  or 
quality  of  the  goods  for  which  registration  of  the  trade- 
mark was  desired,  and  is  not  an  ** invented  word" 
within  the  meaning  of  section  10  of  the  Patents,  Designs, 
and  Trade-Marks  Act,  1888,  which  is  substituted  for 
section  64  of  the  Patents,  Designs,  and  Trade-Marks 
Act,  1883 : 

So  hddhv  the  Court  of  Appeal  (Lindley,  Eay,  and 
A.  L.  Smith,  L.JJ.),  Lindley,  L.J.,  dissenting. 

This  was  an  appeal  by  the  applicants  from  a 
decision  of  North,  J.,  who  affirmed  the  refusal  of 
the  Comptroller  of  Trade-Marks  to  re^ster  the  word 
«  Somatose  '*  as  a  trade-mark  for  gc^s  in  oUss  3. 
The  applicants  were  a  company  oarryinff  on  business 
at  Mberfield  in  Germany.  The  article  for  which  the 
trade-mark  was  asked  was  described  as  a  '*  phar- 
maceutical production  "  and  a  '*  yellow,  tasteless  and 
odourless  product."  Its  principal  object  was  stated 
to  be  nourishment,  and  its  constituent  parts  "  primary 
albumoses." 

Bv  section  64  (1)  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  as  amended  by  section  10  of 
the  amending  Act  of  1888,  it  is  enacted  that  a  trade- 
mark must  consist  of  or  contain  at  least  one  of  the 
following  essential  particulars :  "  (d)  an  invented 
word  or  invented  words ;  or  (e)  a  word  or  words 
having  no  reference  to  the  character  or  quality  of  the 
goods,  and  not  being  a  geographical  name." 

The  derivation  of  the  word  '*  Somatose"  was 
admitted  to  be  from  the  Greek  word  cwim  (body). 
The  comptroller  refused  to  register  the  word,  on  tiie 
ground  that  it  had  reference  to  the  character  or 
quality  of  the  goods  in  reference  to  which  registration 
was  sought. 

The  applicants  appealed. 

A.  R,  Kirhy,  for  the  appellants,  urged  that  the 
word  was  an  invented  wora  and  had  no  reference  to 
the  article  for  which  registration  was  sought. 

Sir  John  Rigby,  S.G,,  and  Ingle  Joyce,  for  the 
comptroller. 

Ckir.  adv,  vuU, 

Feb.  8.— LmDLBY,  L.J.— By  section  10  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1888,  it  is 
enacted  that  for  section  64  of  the  principal  Act  the 
following  section  dliall  be  substituted :— **  64  (1)  For 
the  purposes  of  this  Act  a  trade-mark  must  consist  of 
or  contain  at  least  one  of  the  following  essential 
particulars."  [His  lordship  then  read  dauses  (a),  (6), 
(c),  (d),  and  (c),  and  continued  :— 1  It  does  not  follow 
that  every  trade-mark  which  does  contain  one  at 
least  of  uiose  particulars  is  a  trade-mark  for  the 
purposes  of  the  Act — i.e.,  a  trade-mark  which  the 
comptroller  ought  to  register.  It  is,  therefore, 
necessary  to  ascertain  what  kind  of  trade- mark  which 
does  contain  one  of  the  statutory  essentials  is  not  a 
trade-mark  for  the  purposes  of  the  Act — i.e.,  is  one 

(a.)  Beported  by  W.  Shallgboss  Goddabd,  Esq., 
Barrister-at-Law. 


which  ought  not  to  be  registered,  daase  (e)  hf  h 
negative  form  excludes  certain  words ;  and,  if  s  trade- 
mark consists  of  one  word  only,  and  that  word  ii 
such  as  is  described  by  clause  (e),  that  word  cumotbe 
properlv  registered  as  a  tiade-maik.  I  will  xetm  to 
dause  (e)  presentiy.  But  in  addition  to  tiuidinse, 
sections  70,  72,  and  73  of  the  Act  of  1883  ezdndt 
certain  words  from  registration  as  trsdd-iiiids. 
These  sections,  and  the  discretion  given  hy  sedioQ  d 
(4)  of  the  Act  of  1883  to  the  comptroller  to  rafon  to 
re^fister  a  trade-mark,  would  deariy  jiutifjr  tbe 
rejection  of  any  trade-mark,  even  if  it  contii&saM 
of  the  statutoiv  requisites,  if  such  mark  be  of  n 
indecent  or  libellous  charactw,  or  if  it  infringes  the 
right  of  some  other  person,  or  if  it  is  ideotkw  wA 
or  so  similar  to  one  already  registered  ai  tobeoil> 
culated  to  deceive.  But  I  can  find  no  other  restric- 
tion, and  if  a  person  seeks  to  re«;ister  a  trsde-mik 
which  is  open  to  none  of  these  objedauns,  and  vliiek 
does  contam  one  of  the  essentials  mentioned  in  seelioB 
10  of  the  Act  of  1888,  I  am  aware  of  no  legil 
principle  which  would  justify  the  court  in  rafoaog  to 
direct  its  registration. 

The  disorotion  given  to  the  comptroUer  ii  snbsjed 
to  appeal  to  the  Board  of  Trade  (section  62  (4)  of  the 
Act  of    1883),  and,   the    Board   of  Trade  haviof 
remitted  the  appeal  to  the  court  under  seetioD  63  (1) 
of  the  same  Act,  the  court  must  decide  the  qnertian  ii 
accordance  with  legal  principles,  and  cannot  pnperij 
decHne  to  review  the  decision  of  the  oomptralk. 
The  word  sought  to  be  registered  is  "  Somatose,"  nd 
it  is  sought  to  be  registered  in  respect  of  a  sobitaoi 
falling  within  dass  3,  the  substance  bemg  a  im»- 
tion  m>m  meat  and  alleged  to  be  nutritioui  saansj 
digestible.    The  word  is  not  objected  to  on  any  of  tbi 
grounds  mentioned  in  sections  70, 72,  and  73  of  the  Ad 
of  1883,  but  it  is  said  not  to  fall  within  seotian  10  of 
the  Act  of  1888.    Two  reasons  are  given  for  tiusooB- 
tention.    (1)  It  is  said  that  "  Somatose"  is  not  b 
invented  word  within  the  meaning  of  (cT).    (2)  Itii 
said  to  have  some  reference  to  the  oiaraoter  or  0^11% 
of  the  goods,  and  so  to  be  excluded  by  (e).   awbdl 
these  reasons  must  be  examined  in  turn.    There isK 
statutory  definition  or  description  of  an  iamUd 
word,  and  I  caimot  myself  see  any  legitimate  groo^ 
for  limiting  its  ordinary  meaning.    Any  word  wti^ 
is  in  fact  new  and  not  what  may  be  called  a  eokv- 
able  imitation  of  an  existing  word  is,  in  mr  ogam. 
an  invented  word  within  the  meaning  of  the  stititc 
under  consideration.    It  is  true  that  sevenl  penoa 
may  independentiy  hit  upon  the  same  word,  hat  a  «wd 
already  invented  and  known  could  hardly  be  afterwM^ 
called  an  invented  word  because  somebody  ^^^fp^ 
afterwards  to  hit  upon  it  himself.    Novelty  is,  I  w 
an  ingredient  in  a  lawyer's  idea  of  inventioiL   ixn 
I  do  not  think  that  a  word  can  iairlj  he  oaDea  a 
invented  word  if  it  is  so  nearly  like  a  kaown  void  a 
spelling  or  sound  as  to  be  an  obvious  imifcatioBof^ 
and  is  m  substance  that  word,  tliough  spelt  or  soskw 
a  littie  differentiy.    But  I  am  unable  myidf  to  tee 
that  any  other  restriction  can  i>roperly  be  pntoa^ 
expression  **  invented  word"  in  this  Aot  of  ft* 
ment.    Why  in    1888    Parliament   sobstitBtad  w 
expression  *  *  invented  word  or  words  "  for  the  eipn*; 
sion  "  fancy  word  or  words  not  in  oommoD  vt 
which  was  tiie  expression  used  in  the  Act  d  l^^ 
cannot  ascertain  from  the  statute  itself.    Icaa,tiia«- 
fore,  only  infer  that  the  former  ^^P'*""'^?*?*^ 
strued  by  the  oourts  was  considerea  ufMstirf^toj, 
and  that  one  object,  at  all  events,  was  to  change  tv 
expression  so  as  to  render  the  previous  deeiMS  a 
the  old  expression  inapplicable  in  future,   hi^ 
opinion  "  Somatose  "  is  an  invented  word  withii  ■• 
meaning  of  the  new  enactment.    It  is  pro^j^^ 
new  aiul  to  have  belan  invented  for  the  p«P** 
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beinff  used  as  a  ttade-mark.  It  is  true  that  the 
lyllablefl  of  whioh  it  is  oompounded  are  well  known 
and  are  eren  in  common  use  amongst  ohemists  and 
medical  men.  Bnt  a  new  word  oi  more  tlum  one 
syllable  may  be  an  invented  word,  although  all  the 
syllables  composinff  it  are  known  and  are  in  nse.  The 
(mly  donbt  wnich  I  have  on  this  part  of  the  case  is 
that  v^uwros  is  the  genitive  case  of  vd/ia  and  is  as 
well  known  as  a&i^iM,  itself,  and  <<  Somatose  "  is  very 
like  v^ftarn.  It  is,  in  fact,  composed  of  the  same 
letters  with  the  addition  of  an  *<  e."  But  the  words 
are,  after  all,  diffsrent,  and  the  evidence  shows  that 
"  Somatose "  was  not  in  fact  aniveil  at  by  adding 
"e"  to  ff^tunotf  but  by  adding  the  English  or 
Anglicized  termination  **ose"  to  '*  somat."  Under 
these  oironmstances,  **  Somatose  "  may  be  fairly  con- 
sidered as  an  invented  word. 

We  were  pressed  by  the  Solicitor- General  to  put  a 
more  restricted  cons^ction  on  the  expression  '*  in- 
vented word  or  words"  on  the  ground  of  incon- 
venience.     He   urged   that   if    ''Somatose"    were 
registered,  the   comptroller  woidd  have  to  register 
such  words  as  ''breadose,"  "butterose,"  &c.,  whidi 
showed   no    inventive   ingenuity,  and  the   register 
would    be   crowded  with    ridicidous  words,   which 
would  be  intolerable.    This,  however,  is  a  matter  for 
the  I>gislature  to  consider,  and  not  for  this  or  any 
other  court.    Inventive  ingenuity  appears  to  me  not 
to  enter  into  consideration.     Trade- marks  are  not 
like  patents,  intended  as  rewards  to  inventors.    Their 
main  olnect  is  wholly  different,  and  is  to  prevent  one 
person  from  passing  off  his  goods  as  those  of  some- 
body else.    The  Legislature  in  passing  the  Trade- 
Marks  Acts  has  also  had  for  one  of  its  objects  the 
exclusion  of  inconvenient  monopolies  in  words  which 
are  already,  as  it  were,  common  property.    If  a  per- 
son sdeots'as  a  trade-mark  for  his  goods  a  word  which 
no  one  has  ever  heard  of  before,  no  injury  is  done  to 
anyone  else  simply  because  he  is  prevented  from  taking 
the  same  word  to  designate  his  goods.    The  incon- 
venience, moreover,  is  not  so  great  as  represented. 
No  one  would  care  to  r^;ister  as  a  trade-mark  a  new 
word  which  would  not  be  likely  to  attract  customers 
and  be  rememembered.    A  good  catch-word  is  what 
is  wanted,  and  this  practiccJlv  limits  the  choice  of 
new  words  for  trade-marks.    The  choice  is  still  further 
very  materially  limited  by  the  prohibition  contained  in 
section  10  (e).    This  leads  me  to  the  second  objection 
— yix.,  that  **  Somatose  "  has  reference  to  the  charac- 
ter or  quality  of  the  goods.    I  cannot  myself,  how- 
ever, see  that  this  is  so.    What  character  or  quality 
of  the  goods  does  the  word  refer  to  ?    I  am  wholly 
unable  to  answer  this  question.    The  utmost  that  can 
be  said  is  that  **  Somatose  "  refers  in  some  way  to 
some  kind  of  body.    Moreover,  I  do  not  believe  that 
this  objection  would  have  occurred  to  anyone  if  it 
had  not  been  suggested  by  some  statements  made  by 
the  applicants  themselves  and  laid  before  the  comp- 
troller.    But  the  document  containing  these  state- 
ments does  not,  in  my  opinion,  support  the  objection. 
It  in  fact  contains  a  protest  against  the  inference  now 
sought  to  be  drawn  from  it.    I,  however,  agree  with 
the  contention  of  the  Solidtor-G^end  that,  accord- 
ing to  the  true  construction  of  section  10  of  the  Act 
of  1888,  if  a  trade-mark  consists  of  only  one  word, 
and  this  is  an  invented  word,  so  as  to  come  within 
section  10  (a),  but  if  it  is  also  a  word  having  reference 
to  the  ohanuster  or  quality  of  goods,  so  as  to  come 
within  section  10(6),  the  word  cannot  be  properly 
registered  as  a  trade-mark.    The  case  supposed  would 
stand  thus.    A  trade-mark  must  consist  of  or  contain 
an  invented  word  or  something  else ;  but  it  must  not 
consist  of  a  word  which  has  reference  to  the  charac- 
ter or  quality  of  the  goods.    If,  therefore,  an  invented 
word  has  such  reference  it  falls  within  the  prohibition. 


This  point  has  already  been  decided  in  In  re  Meyer- 
Btein's  Trade-Mark,  38  W.  B.  440,  43  Oh.  D.  604,  and 
on  this  point  I  th^k  that  decision  right,  although  I 
should  myself  have  said  that  "  Satinine,"  the  word 
there,  was  an  invented  word.  I  am  of  opinion  that 
"  Somatose  "  is  an  invented  word  not  having  reference 
to  the  character  or  quality  of  the  goods,  and  is  free 
f]t)m  objection  and  ought  to  be  registered. 

EaY,    L.J. — A    Oerman    trading    concern    called 
Farbenfabriken  applied  to  register  the  word  "  Soma- 
tose "  in  class  3  in  respect  of  a  pharmaceutical  product. 
The  comptroller  objected  "  that  somatose  has  reference 
to  the  character  or  quality  of  the  goods  in  respect  of 
which  registration  is  sought."    This  is  denim,  and 
secondly,  it  is  argued  that  even  if  it  were  so  the  word 
is  an  invented  word  to  which  such  an  objection  does 
not  apply.    North,  J.,  sustained  the  objection,  and 
this  is  an  appeal  from  his  decision.     "  Somatose  "  is  a 
name  given  to  a  yellowish  powder  which  is  described 
by  the  applicants  as  "  a  preparation  made  out  of  meat 
whioh  Bofely  contains  ingrodients  of  the  same  and 
which  can  easily  be  absoribed  and  taken  up  into  the 
human  body.    The  object  of  the  somatose  is  that  it 
can  be  taken  in  all  such  cases  in  which  meat  and 
albuminous  bodies  are  to  be  prescribed  but  which 
cannot  be  given  in  the  ordinary  solid  form,   and, 
further,  that  it  can  be  taken  in  such  cases  where 
particular  nourishmentis  required  through  the  addition 
of    soluble  albuminous  nourishment."      The  words 
<*8oma"  and    "somatic"    occur  in    some   English 
dictionaries.    They  are  words  derived  from  the  (£reek 
aA/M,  which  means  the  bodv,  or,  applied  to  animals, 
the  carcass  of  an  animal,  and  the  English  words  mean 
the  body  or  carcass,  and  relating  to  the  body  or  carcass 
respectively.    The  Ghreek  word  makes  oAuarot  in  the 
genitive.     **  Somatose,"  then,  is  body  or  carcass  with 
the  addition  **  ose."    This  suffix  is  common,  as  in  the 
words  comatose,  glucose,  cellulose,  and  many  others. 
Comatose  is  the  condition  of   coma;    glucose  and 
cdlulose  are  certaia  preparations  derived  from  the 
substances  indicated  in  the  earlier  part  of  the  words. 
Following   this    analogy   somatose   would    mean  a 
preparation  of  meat  or  of  the  carcass  of  an  animal. 
Section  64  of  the  Trade-Marks  Act  of  1883  allowed 
the  registration  of  *'  a  fancy  word  or  words  not  in  - 
common  use."     The  constant  attempts  to  register 
words  as  fancv  words  which  were  not  reaUy  so  led  to 
a  Rreat  deal  of  liti^tion,  in  which  various  views  were 
adopted ;  some  judges  considering  that  a  fanciful  use 
of  a  known  wora  might  bring  it  within  the  descrip- 
tion ;  some  judges  inclining  to  the  view  that  a  fancy 
word  must  be  a  word  having  no  meaning,  all  concurring 
that  a  descriptive  word  ought  not  to  be  registered. 
The  Act  of  1888  substituted  a  new  definition.    Instead 
of  "  fancy  word  or  words  not  in  common  use "  the 
new  Act  has  **  (d)  an  invented  word  or  invented  words, 
or  (e)  a  word  or  words  having  no  reference  to  the 
character  or  quality  of  the  goods  and  not  being  a 
geographical  name."      This  last  provision  certainly 
restricts    still    further    the    right   of    registration. 
"  Having  no  reference  to  the  character  or  quality  of 
the    gOixLs"    is    more    restrictive   than   the    words 
"descriptive  of   the   goods,"  which  the  course  of 
decision  had  prohibited. 

But  it  is  argued  that  this  only  applies  to  known 
words,  and  bemg  coupled  with  the  former  sentence 
by  the  disjunctive  "  or,"  an  invented  word  may  be 
descriptive  though  a  known  word  may  not.  To  this 
I  think  there  are  two  answers,  either  of  which  is 
conclusive.  If  the  word  is  descriptive  it  cannot  be 
an  invented  word  within  the  meaning  of  clause  {d), 
and,  secondly,  the  collocation  of  these  two  clauses 
proves  to  my  mind  that  invented  words  mean  words 
that  have  no  meaning.    I  agree  with  the  argument 
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of  the  Solioitor-Gbneral  that,  when  the  statutes  of 
1883  and  1888  are  compared,  the  idteration  of  section 
64  was  by  no  means  intended  to  give  persons 
desiring  to  register  a  larger  right  to  monopolize 
words  than  they  had  under  the  former  Aot  and  the 
decisions  upon  it,  but  rather,  if  anything,  to  restrict 
that  right  still  further,  and  to  reader  the  duty  of  the 
comptroller  more  simple  and  easy.  The  point  came 
before  me  in  In  re  Meyersteinf  where  I  refused  to 
allow  registration  of  the  word  "  Satinine  "  for  starch, 
Baying,  "  This  is  a  word  which  describes  the  quality 
of  the  goods,  and  there  is  extremely  little  invention  in 
the  matter,  for  the  only  invention  is  putting  at  the  end 
of  a  common  word  'satin' — which  brings  to  every 
man's  mind  in  a  moment  the  notion  of  a  glossy  uur- 
faoe — the  common  conclusion  *  ine,'  which  one  finds 
in  *  saline,'  '  saccharine,'  and  numerous  other  English 
words.  Certainly,  if  that  is  inventing  a  word  it  is 
the  easiest  mode  of  invention  one  can  possibly  con- 
ceive. But  I  understand  this  Act  of  1888  to  be  sub- 
ject to  the  limitations  which  the  decisions  have  put  on 
the  former  Act — that  you  cannot  possibly  use  any 
word,  fancy  word  or  otherwise,  if  it  is  a  descriptive 
word."  During  the  argument  in  the  present  case  I 
put  the  question  whether  that  last  sentence  did  not 

f:o  too  far.  Upon  consideration  I  do  not  think  it  does, 
t  cannot  be  the  meaning  of  the  Act  of  1888  that, 
although  by  sub-section  (e)  there  is  a  prohibition 
against  registering  words  having  any  reference  to  the 
character  or  quality  of  the  goods,  that  may  be  evaded 
by  compounmng  a  word  descriptive  of  the  goods,  and 
treating  it  as  an  invented  wora  under  sub-section  {d). 
In  my  opinion,  North,  J.,  rightly  refused  to  allow 
this  word  to  be  registered,  and  I  think  this  appeal 
should  be  dismissed. 

A.  L.  Smith,  L.J. — By  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  s.  64,  so  far  as  is  material  to 
the  present  case,  it  was  enacted  that  for  the  purpose  of 
the  Act  a  trade-mark  might  consist  of  "a  fancy 
word  or  words  not  in  common  use."  This  enactment 
gave  rise  to  considerable  litigation,  as  can  be  seen 
upon  reference  to  the  Law  Reports ;  and  the  Legisla- 
ture, for  the  purpose  of  terminating  the  controversies 
which  had  been  going  on  for  some  five  years  over  the 
phrase,  by  the  ratents.  Designs,  and  Trade-Marks 
Act  of  1888  enacted  as  follows:  [His  lordship  read 
section  10,  and  continued : — ]  The  question  is.  What 
is  the  true  mterpretation  of  sub-divisions  {d)  and  (e) 
of  this  new  Ist  sub-section  of  section  64  P  It  will  be 
seen  that  the  phrase  '*  a  fancy  word  or  words  not  in 
common  use  is  discarded.  It  appears  to  me  that 
one  thing  is  dear — ^viz.,  that  the  Legislature  intended 
that  whatever  words  were  thereafter  to  be  registered, 
whether  they  feU.  within  (d)  or  (e),  they  should  be 
words  which  had  no  reference  to  the  character  or 
luality  of  the  goods  of  the  trader.    It  is  impossible, 

think,  to  hold  that  the  Legislature  intended  that 
an  invented  word  might  be  a  word  having  reference 
to  the  character  or  quality  of  t^e  goods,  whereas  a 
non-invented  word  might  not.  There  would  be  no 
sense  in  so  holding,  and  it  would  not  be  the  true 
construction  of  the  Act. 

Now,  to  constitute  an  invented  word  within  the 
meaning  of  the  section,,  in  my  judgment,  it  must  be 
a  word  coined  for  the  first  time.  Such  a  word  of 
necessity  is  incapable  of  having  reference  to  the 
character  or  quality  of  goods,  l^cause  ex  hypothesi 
it  is  an  entirely  new,  unknown  word,  incapable  of 
conveying  anytiung.  This,  in  my  opinion,  is  why  it 
became  unnecessary  to  repeat  the  limitation  aoout 
reference  to  goods  in  (d),  whereas  it  was  necessary  to 
insert  it  in  («}. 

Now,  suppose  a  trader  to  go  to  a  dictionary  and  to 
find  a  word  wholly  unused,  and  to  propose  to  register 


?' 


the  word.  Would  that  be  an  •'invented  word" 
within  the  section  ?  I  say  it  would  not,  became  tbe 
word  so  found  would  not  be  a  word  coined  for  tbe 
first  time,  and  it  therefore  might  be  capable  of  btviiif 
reference  to  the  character  or  quality  of  goods.  Sop- 
pose  the  trader  therein  to  find  two  words  eqoilly 
unused  and  to  join  them  together ;  will  that  soilce'r 
I  think  not,  and  for  the  same  reason — ^viz  ,  that  tke 
two  which  were  joined  together,  not  bong  wordi 
coined  for  the  first  time,  might,  when  jmed^kire 
reference  to  the  character  or  quality  of  goods,  wheran 
I  think  that  the  essence  of  an  invented  word  within 
the  meaning  of  the  section  is  that  it  is  t  woid 
which  of  necessity  is  incapable  of  having  snj  refa- 
ence  to  goods,  inasmuch  as  it  is  incapable  of  ooe- 
veying  anything. 

Now  what  is  the  word  <<Somatoee"  ^uch  is 
sought  to  be  registered  by  the  applicants  ?  I  find 
in  Webster's  Dictionary  the  word  "soma,"  from 
Greek  <r6/ia,  <r6iA«tos,  the  body.  Also  tiis  word 
«  somatic,"  of  or  pertaining  to  the  body  as  a  wkle. 
In  Johnson's  Dictionary  there  is  the  worn  *'  sooatie,'' 
from  Greek  <r<6tto,  tfAuarost  the  body.  In  Todd's 
Dictionary  will  be  found  the  word  "somatkal^" 
corporal,  belonging  to  the  body.  And  in  tbe 
Imperial  Dictionary  there  are  the  words  "  soma^" 
"  somatical,"  corporal,  pertaining  to  the  body.  Now 
apparently  what  the  applicants  have  done  is  to  tik 
the  well-known  word  **  soma"  and  add  thereto  ^ 
not  unknown  adjective,  **  toee,"  for  instance,  as  m 
coma,  **  comatose,"  or  they  have  taken  the  word 
"  somatos,"  and  added  the  letter  "  e,"  and  itaiaii 
on  their  behalf  that  they  have  invented  a  wordwitfcb 
the  meaning  of  the  section.  In  my  <q>imoD  ^ 
have  not,  for  the  word  •*  Somatose"  cannot  bewd 
to  be  a  word  coined  for  the  first  time,  aod  ooaie 
quently  it  is  not  a  word  which  is  of  necwsity  ia- 
cax)able  of  having  reference  to  the  chara^  « 
quality  of  goods.  The  meaning  conveyed  by  the 
words,  **  soma,"  **  somatos,"  was  well  known  Wot 
and  in  my  judgment,  "  Somatose,"  for  the  raauiB 
above,  is  not  an  invented  word  within  tiie  m- 
tion. 

I  now  come  to  the  next  point,  ansmg  und*  » 
section  (e),  which  is  this :  has  the  word  "Son"*"* 
no  reference  to  the  character  or  qqaH^  <rf  "^ 
applicants'  goods?  I  find  in  a  copy  of  wbm* 
made  by  the  applicants  which  waeforwazdedby  w 
soHcitor  to  the  CfcmptroUer-General  that  the  ap|*ctf^ 
describe  the  object  to  be  obtained  by  fa  ^^ 
**  Somatose,"  which  is  a  powder,  and  the  ingredw 
out  of  which  it  is  made.  They  say:  "The  object 
of  the  somatose  is  that  it  can  be  tate  a 
all  such  cases  in  which  meat  and  albiiiiiiB£« 
bodies  are  to  be  prescribed,  but  which  cm^ 
be  given  in  ordinary  solid  form,"  *^^^-*^ 
describe  its  ingredients  in  this  way:  ***°^ 
tose'  is  a  prejmration  made  out  of  meat,  wW 
solely  contains  ingredients  of  the  same,  and  witi 
can  easily  be  absorbed  and  taken  up  iato  the  hsBC 
body.  ^^ 

To  state  it  shortly,  they  describe  their  good^  ^ 
thev  call  "Somatose,"  as  being  made  oat  of  »»• 
which  can  be  easily  absorbed  into  the  hnmy  bo^ 
In  these  circumstances  I  cannot  bring  ^^^'~J'!j^ 
that  the  word  '^iSomatose,"  mainly  <»o^P<^**Vr 
words  **  soma  "  or  *•  somatos,"  which  means  tbe  boc^f. 
or  of  the  body,  has  no  reference  to  theohaia^* 
quality  of  the  applicants'  goods,  which  ■*•  "•^i^ 
meat  and  can  be  easily  absorbed  into  ^^^^y  xS 
was  the  conclusion  North,  J.,  arrived  at,  «~^^^ 
he  was  right.  landley,  L. J.,  not  agreeing  w^  ^ 
of  necessity  makes  me  doubt  the  •<»aracy  o^J^ 
judgment,  and  I  am  glad  that  Kay,  ^hc'^^ 
at  a  like  conclusion  as  I  have.     I  think  vm  »■ 
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ftppeol,  for  the  reasona  above  etated,  should  be  dis- 
miised;  but  being  a  test  case,  without  oosts. 
Appeal  di9mi$9ed. 

Solicitors  for  the  appellants,  Ashurst  Morris,  Crisp, 
A  Co. 

Solicitors  for  the  respondent,   The  Solicitor  to  the 
Board  of  Trade. 


Chan.  Div. )  mr     o  o 

North.  J.  j  ^y  2,  3. 

In  re  MoHenby. 

McDebmott  v.  Boyd. 

Ex  parte  Babkeb.  (a.) 

Limitations,   Stattde   of — Creditor   holding   hands  as 
security  for  loan — Special  agreement. 

A  letter  tending  an  account  by  a  creditor  to  a  debtor, 
unanswered  by  the  debtor,  cannot  he  an  acknowledgment 
so  as  to  prevent  a  debt  from  being  statutc'-harred. 

An  obligation  to  pay  a  deficit  which  may  arise  when  a 
security  ia  realized  does  not  become  a  **  debt**  until  the 
sale  of  the  security 

B.  advanced  to  M,  a  sum  in  1881  which  was  invested 
in  bonds,  which  were  handed  to  B.,  who  received  the 
dividends  thereon.  In  1890  the  bonds  were  sold,  and  B. 
sent  M.  an  account,  appropriating  £360  of  the  proceeds 
towards  the  debt  due  to  him. 

Held,  that  this  did  not  take  the  case  out  of  the  statute. 

A  further  advance  was  made  by  B.  in  1882  upon 
similar  terms,  with  an  express  agreement  to  pay  the 
deficiency  upon  realization.  The  bonds  %oere  realized  in 
1890. 

Hdd,  that  B.*s  daim  to  the  deficiency  was  not  statute^ 
barred. 

Summons  to  vary  the  chief  clerk's  certificate. 

On  the  10th  of  August,  1881,  Barker  advanced  to 
MoHenry  £4,612  10s.,  which  whs  invested  in  the 
purchase  of  £5,000  Western  Extension  7  per  Cent. 
Bonds.  Barker  held  the  bonds  as  security,  and 
received  the  dividends  untfl  the  bonds  were  sold  in 
1890.  Barker  then  sent  in  an  account  to  McHenry, 
appropriating  £300  towards  the  amount  due  to  him, 
and  McHenry  made  no  objection  to  this  appropria- 
tion. 

Barker  in  1882  made  a  further  advance  to  McHenry 
for  the  purchase  of  £13,500  Western  Extension  8  per 
Cent.  Bonds.  These  were  also  held  bv  Barker,  who 
received  the  dividends  on  them  until  tney  were  sold 
in  November,  1890. 

On  the  25th  of  August,  1882,  McHenry  wrote  to 
for  Barker  the  foQowing  letter : — "In  consideration  of 
your  advancing  to  me  uie  sum  of  £13,365  at  the  rate 
of  6^  per  cent,  mterest  per  annum,  repayable  witii 
interast  on  the  30th  of  November,  1882,  I  hand  you 
herewith  the  undermentioned  securities  of  the 
nominal  value  of  £13,500  to  be  held  by  vou  as 
collateral  security  for  the  due  repayment  of  the  said 
loan  and  the  interest  thereon.  In  the  event  of  the 
loan  remaimng  unpaid  after  it  becomes  due,  I  hereby 
authorize  you  to  realize  the  securities  as  you  may 
deem  fit,  for  the  purpose  of  repaying  yourself  the 
amount  due  to  you,  and  I  undertake  to  pay  you  any 
difference  between  the  net  proceeds  of  the  securities 
and  the  amount  due  to  you,  as  well  on  account  of  the 
sum  advanced  as  for  interest  thereon,  and  all  charges 
and  expenses  of  realization." 

fa.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-lAw. 


McHenry  died  on  the  26th  of  May,  1891,  and  an 
order  for  the  administration  of  his  estate  was  made 
upon  a  creditor's  application  on  the  4th  of  August, 
1891. 

The  chief  clerk  disallowed  Barker's  claims  on  the 
ffround  that  they  were  barred  by  the  Statute  of 
IiimitatioDS. 

S.  Hall,  Q.C.,  and  C.  Herbert  Brown,  for  Barker.— 
Our  case  is  that  a  statement  of  account  was  accepted 
within  the  six  years.  Moreover,  if  McHenry  author- 
ized payment  of  the  dividends  to  Barker  in  satisfac- 
tion of  the  loan,  that  amounts  to  payment  within  the 
statute. 

They  cited  Cockburn  v.  Edwards,  30  W.  B.  446,  18 
Ch.  D.  449 ;  Seton,  vol.  2,  5th  ed.,  p.  1177  ; 
Hammond  v.  Smith,  33  Beav.  452 ;  Wolm/erhausen  v. 
Qullidc,  [1893]  2  Ch.  514,  41  W.  B.  Dig.  193. 

Cozens- Hardy,  Q,C.,  and  Oregson,  said  that  the 
Statute  of  Limitations  (21  Jac.  1,  c.  16)  was  a  com- 
plete answer  to  the  claim. 

Hon  replied. 

Cwr.  adv.  vtUt. 

May  3. — NoBTH,  J.,  scdd  that  as  regards  the  first 
claim  there  had  been  no  payment  by  MoHenry  or  any 
agent  on  his  behalf  so  as  to  take  the  case  out  of  the 
statute. 

The  creditor,  as  the  holder  of  the  bonds,  was 
the  lesal  owner,  and  the  debtor  could  not  have  pre- 
vented him  from  receiving  the  dividends.  The  mere 
sending  in  an  account  by  the  creditor,  although  the 
debtor  never  dissented  from  it,  did  not  amount  to  an 
acknowledgment  within  the  statute,  which  must  be 
express.  Else  a  debt  might  be  acknowledged  if  a 
debtor  threw  a  letter  into  the  fire  without  reading  it. 

As  to  the  second  amount,  however,  the  undertaking 
in  the  letter  to  pay  the  difference  between  the  amount 
that  should  be  obtained  on  reaUzatiou  and  the 
amount  due  before  sale  created  a  new  obligation, 
which  did  not  arise  until  the  sale  actually  took  place. 
That  obligation  was  not  the  ordinary  obligation 
implied  by  law  on  a  simple  mortgage  of  securities, 
but  arose  when  the  sale  took  place  in  1890,  and  was 
not,  therefore,  barred  by  the  statute.  Barker  must, 
therefore,  be  allowed  to  prove  in  respect  of  the  unpaid 
balance  of  his  second  loan. 

Solicitors,  G.  S.  &  H.  Brandon  ;  Hores  4t  PaUison. 


Jan.  13. 


C9ian.  Div.  | 
Stirling,  J.  j 

In  re  Whitehead. 

PEAOOOK  v.  LUOAB.  (a.) 

Administration — Fund  set  apart  for  future  legac 
Life  tenant  of  residues— Vested  legacies— Interest  from 
fund  until  payment — Capital  or  income  of  retiduary 
estate. 

A.  by  her  will  gave  her  residuary  estate  to  trus- 
tees upon  trust  to  convert  and  invest  and  to  pay  there- 
out certain  legacies  to  her  stepchildren  respectively 
named  in  the  will,  but  directed  that  such  legacies  should 
not  be  paid  to  any  stepson  until  he  completed  his  twenty- 
fifth  year  ;  and  she  gave  the  ultimate  residue  imon  trust 
for  her  sister  W.  for  life,  with  remainder  as  W.  should 
by  voill  appoint.  W.  by  her  will  gave  and  appointed  the 
residue  of  her  estate  to  the  same  trustees  upon  trust  to 
convert  and  invest  and  to  hold  the  same  upon  trust  for 
tlie  benefit  of  L.,a  married  woman — ^i.e.,  upon  trust  to 


(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 
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In  bb  Whitbhbad. 


HiOHOoun. 


pay  the  income  to  L.  for  her  life,  and  after  her  death  in 
trust  for  her  children  as  she  should  appoint.  The  trtU' 
teeSf  in  pursuance  of  a  poioer  in  the  will  to  that  effect^ 
retained  the  existing  investments  to  meet  the  legacies  given 
to  the  stepsons  of  A,  when  they  shotUd  become  payable^ 
such  legacies  not  carrying  interest  in  the  meantime, 

Hela,  thaty  the  legacies  being  vested  and  not  contingent, 
the  interim  interest  on  the  investments  representing  the 
residuary  estate  must  be  treated  cm  capital,  and  not 
income,  and  must  be  invested,  and  the  income  only  of 
stich  investment  paid  to  L, 

The  rule  adopted  in  Allhusen  v.  Whittell,  L.  B.  4  Eq, 
296,  16  W.  R,  Ch,  Dig.  122,  in  reference  to  contingent 
legacies  does  not  apply  to  vested  legacies. 

Originatmg  summons. 

This  was  an  originating  summons  taken  out  by  the 
executors  and  trustees  of  the  will  of  Mrs.  Matilda 
Whitehead  for  a  declaration  whether  the  seycral 
interests  therein  mentioned,  oyer  which  the  testatrix 
had  a  power  of  appointment  by  will,  under  the  will 
of  her  sister  Sarah  H.  Abbott,  were  to  be  treated  as 
capital  or  income  of  the  residuary  estate  of  the  testa- 
trix, namely  (a)  the  interim  income  of  a  fund  held  by 
Mrs.  Abbott's  executors  to  meet  six  legacies  of  £3,600 
each  to  six  legatees,  which  were  Tested  at  the  scdd 
Mrs.  Abbott's  death,  but  were  payable  only  as  tiie 
legatees  respectively  attained  the  age  of  twenty-fiye, 
and  did  not  carry  mtorest  in  the  meantime ;  (&)  the 
unapplied  income  from  time  to  time  of  a  fund  held  by 
Mrs.  Abbott's  executors  to  meet  a  conditional  and 
discretionary  annuity  of  £60  a  year,  payable  only 
«  in  the  uncontrolled  discretion  of  the  scdd  executors. 

By  her  wiU,  dated  the  6th  of  December,  1890,  Mrs. 
Abbott  devised  and  bequeathed  all  her  real  and  per- 
sonal estate  to  her  executors  and  trustees  upon  trust 
to  convert  the  same,  and  she  gave  to  her  stepson 
Samuel  Thomas  Abbott  the  conditional  legacy  of 
£60  a  year,  and  she  directed  her  executors  and 
trustees  to  set  aside  a  competent  sum  in  2^  per  cent. 
Gk>vemment  Annuities  to  answer  the  said  annuity. 
The  testatrix  by  her  will  further  directed  her  trustees 
to  stand  possessed  of  the  residue  of  her  estete  upon 
the  foUowing  trusts,  i.e.,  she  gave  the  sum  of  £3,600 
out  of  the  same  to  each  of  the  children  there  named 
of  her  late  husband,  Samuel  Abbott,  deceased,  and 
she  directed  that  the  scdd  sums  should  not  be  paid  to 
any  of  her  stepchildren,  b^ng  sons,  until  they  should 
have  completed  their  twenty-fifth  year  respectively, 
but  the  shares  of  daughters  were  to  be  invested  m 
trust  for  them  respectively.  And  the  testetrix  save 
the  residue  of  her  estete  to  her  sister  Mrs.  Whitehead 
for  her  life,  and  after  her  death  as  she  might  by  will 
appoint.  Mrs.  Abbott  died  on  the  18th  of  January, 
1892.  By  an  order  made  by  the  court  in  the  matter 
of  the  estete  of  the  said  S.  H.  Abbott,  widow, 
deceased  {In  re  Abbott,  Peacock  v.  Abbott),  on  the  3rd 
of  June,  1892,  it  was  declared  that  upon  the  true  con- 
struction of  Mrs.  Abbott's  will,  and  in  the  evente 
which  had  happened,  the  legacies  by  her  said  wiU 
given  to  her  stepsons,  except  the  said  Sunuel  T. 
Abbott,  carried  interest  from  the  date  of  the  said  sons' 
respectively  attaining  the  age  of  twenty-five  years,  or 
the  expiration  of  one  year  from  the  death  of  the  testa- 
trix, whichever  should  last  happen.  The  residue  of 
Mrs.  Abbott's  estete,  according  to  the  present  valua- 
tion of  the  same,  was  sufficient  to  answer  these 
legacies,  and  had  been  retained  by  theplaintifb  to  meet 
them  when  they  became  payable. 

By  her  wiU,  dated  the  3rd  of  February,  1892,  Mrs. 
Whitehead  devised,  bequeathed,  and  appointed  (such 
appointment  being  made  in  exercise  of  the  powers  given 
her  by  the  will  of  Mrs.  Abbott)  all  the  residue,  of  her 
prop^iy  to  the  trustees  ofMrs.  Abbott's  will  upon  trust 
for  conversion  and  investment,  and  to  hold  the  same 


upon  trust  for  the  benefit  of  Bosa  Ellen  Lucas,  the  wife 
of  William  Lucas— that  was  to  say,  to  pay  the  inoooie 
thereof  to  Mrs.  Lucas  during  her  life,  and  alter  her 
death  for  her  children  as  she  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  in  trust  for  all 
her  children  who,  being  sons,  should  attain  the  m 
of  twenty-one  years,  or,  being  daughters,  thorn 
attain  that  age  or  marry  under  that  age,  share  and 
share  alike.  Mrs.  Whitehead  died  on  the  19th  of 
November,  1892. 

Mrs.  Lucas  and  her  husband  were  still  living,  and 
she  had  two  children  only,  both  of  whom  were  iofanti 
and  defendante. 

Sankey,  for  the  plaintiffi.— The  authoritiei  ^ear 
to  deal  only  with  cases  where  the  legacies  were  ooirtiB- 
gent,  which  is  not  the  case  here,  and  toey  decide  that  the 
interim  interest  on  the  investments  would  he  inoome: 
Crawley  v.  Crawley,  7  Sim.  427 ;  FuUerton  v.  Jfortw, 
8  W.  B.  289,  1  Dr.  &  Sm.  31 ;  Morgan  ▼.  MorgoA^i 
De  G.  &  Sm.  164;  Cranky  v.  Dixon,  23  Beav.  512, 
5  W.  B.  Dig.  123;  Allhusen  v.  Whittdl,  L.  E.  4  Bq. 
296,  16  W.  B.  Ch.  Dig.  122. 

Dodd,  for  Mrs.  Lucas,  the  tenant  for  Hie.— It 
makes  no  difference  to  Mrs.  Lucas  whiiher  the  lega- 
cies are  vested  or  contingent  so  ^  as  her  li^  to 
the  income  of  the  fund  is  concerned.  The  wfaok 
intention  of  Mrs.  Whitehead's  wiU  was  to  benefit 
Mrs.  Lucas,  and  the  residue  was  given  for  her  beoiit 
—that  was  to  say,  to  pay  her  the  income  lor  hecKfe- 
and  the  provisions  for  her  children  only  form  part  d 
the  bemefit  conferred  upon  her.  The  trosteee  hin 
power  to  retain  the  investments  in  their  exiitiD| 
form,  and  tiie  income  of  these  investments  is  paphte 
to  the  tenant  fur  life :  In  re  Thomas,  Wood  v.  Themu. 
40  W.  B.  76,  [1891]  3  Ch.  482.  On  the  oonitnictioe 
of  the  will  the  intention  must  have  been  that  Mn. 
Lucas  should  receive  the  whole  of  the  income.  1^ 
cases  referred  to  all  deal  with  contingent  IqgaM 
and  it  does  not  appear  that  the  rule  adopted  a 
AUhusen  v.  Whittell  has  been  applied  to  leitd 
legacies. 

Fossett  Lock,  for  the  infant  defendants.— Ahho^ 
there  is  no  express  authority  on  the  point,  it  wm 
decided  by  implication  in  AUhusen  ▼.  WhitkU,  fcr 
Wood,  V.C.,  in  that  case  intimated  that  if  the  lega- 
cies had  been  vested  his  decision  would  have  hem  & 
otiier  way.  The  interest  on  the  fund  in  this  caeeg 
apart  to  answer  the  legacies  is,  pending  the  pajmot 
of  these  legacies,  eqmvalent  to  an  annuity  for  a  taa 
of  years,  and  the  instalments  of  such  an  annid^st 
capital  of  residue :  Crawley  v.  Crawley.  Tlie  inooae 
produced  vrithin  the  first  ^ear  by  sums  held  fir 
payment  of  legacies  is  capital  of  residue:  Hcij^ 
V.  Jennings,  24  Beav.  623,  7  W.  B.  Ch.  Dig.  llt^ 
to  the  fund  set  apart  to  answer  the  oooditioitai 
legacy  of  £60,  having  regard  to  Cranley  v.  Dii^ 
I  cannot  contend  that  the  unapplied  inoonie  d  ^ 
fund  is  not  income  of  residue,  and  it  is  therefoi* 
payable  to  the  tenant  for  life. 

Stirlino,  J. — In  this  case  two  questions  are  raiwi 
under  the  vnll  of  Mrs.  Whitehead.  They  bo^wWe 
to  funds  which  are  derived  by  Mrs.  Whiteheafi 
executors  from  the  vnll  of  Mrs.  Abbott.  Tbe  fix* 
and  the  more  important  of  them  relates  to  the  laArns 
income  of  the  fund  held  by  Mrs.  Abbott's  execotos 
to  meet  six  legacies  of  £3,600.  [ffis  lorddib  ^ 
referred  to  the  provisions  of  Mrs.  Abbott's  wui, «» 
continued : — "]  Therefore,  upon  the  death  ci  » 
Abbott,  Mrs.  Whitehead  became  entitled  to^ 
income  arising  from  the  fund  set  apart  to  ansmrtw^ 
legacies  of  £3,600  until  each  legatee  should  attiii  tw 
age  of  twenty-fi^  years,  and  consequently  dsial 
that  period,  in  substance,  Mrs.  Whitehead,  whflt  ■* 
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WBi  Hying,  had  a  terminable  interest  in  the  inoome  of 
iliese  legacies.    Mrs.  Whitehead  makes  her  will,  and 
by  it,  to  state  it  shortly,  she  gives  her  residuary 
estate,  of  which  this  interest  formed  part,  for  the 
bend&t  of  Bosa  Ellen  Lucas,  the  wife   of  William 
Lucas — i.e.,  to  i>ay  the  inoome  to  her  for  life  with 
remainder  to  her  children.    The  question  is.  Does  the 
income  which  accrues  from  the  funds  set  ax>art  to 
answer  these  legacies  of  £3,600,  and  which  undoubt- 
edly passed  as  part  of  the  residue  of  Mrs.  Whitehead's 
estate,  belong  to  the  tenant  for  life,  or  must  it  be 
treated  as  capital  and  inyested,  and  the  income  only 
paid  to  the  tenant  for  life.    Now  reference  has  been 
made  to  a  series  of  cases  in  which  it  has  been  held 
Ihat  where  a  fund  is  set  apart  to  answer  contingent 
legacies  the  income  arising  from  the  fund  until  the 
legacies  become  vested  forms  part  of  the  income  of 
m  residue.     The  last  case  on  that  point  to  whidi 
[  have   been    referred   to   is   that  of   AUhusen   v. 
Wlitua,  before  Sir  W.  Pago  Wood,  V.C.     There 
iie  fond  was  set  apart  to  meet  contingent  legacies, 
jul  it  was  contenaed  that,  there  being  a  spedfic 
ond  set  apart,  the  income  fell  into  the   residue, 
bot  as  income,  but  as  capital.    The  Vice-Chancellor, 
i  page  303,    says  :    *'  As    regards  the    contingent 
^gades  there  is  a  great  deal  of  force  in  the  argument 
bat  as  these  legacies  become  i>ayable  they  are,  like 
ny  other  legacies,  no  longer  residue ;  and,  being  no 
mger  residue,  the  tenant  for  life  ouffht  not  upon 
rindple  to  be  entitled  to  the  income  of  the  fund  set 
part  to  meet  them,  any  more  than  that  of  the  income 
[  any  o^er  part  of  the  fund  which  may  be  necessEkry 
w  the  payment  of  any  other  legacy."     The  Vice- 
faanoellor  ^erefore  was  plainly  of  opinion  that,  as 
gards    other   legacies — i.e.,    vested   legacies,    this 
xtrine  did  not  apply.    He  goes  on  to  say :  *'  I  am 
>t  sure  that  the  courts  in  some  of  the  authorities  dted 
lye     sufficiently     adverted     to    this     reasoning ; 
id  whether  they  have  not  too  narrowly  followed 
ords    rather   than   thinss   when   they   said    that 
is   inoome  is  income   of  residue;   because,  when 
comes  to  be  taken  out,  it  is  no  longer  residue, 
owever,    I  think    I    am    bound    by    authority, 
yd,  upon  prindple,    I   consider   the   question   as 
lalogaas  to  the  oases,  like  SitweU  v.  Bemardy  6  Yes. 
0,  and  others,  where  the  court  has  been  obliged 
r  the  sake  of  not  deferring  to  inconvenient  periods 
e  distribution  of  property,  as  it  were  to  intervene 
d  cut  the  knot.    I  apprehend  the  ^^rindple  ma^  be 
ited  upon  this,  that  the  fund  is  residue  until  it  is 
uited ;  and  if  it  be  said  that  it  ceases  to  be  reddue 
len  it  18  not  wanted,  that  rule  may  be  a  very  dmple 
e  in  one  case,  and   a  very  complicated  one  in 
other.'*    Now,  that  is  undoubtedly  directed  to  the 
•e  where  the   legades    are   contingent,  and   the 
isoning^  is  based  upon  the  fact  of  the  contingency, 
d  so  far  as  one  may  judge  by  the  language  of  the 
oe-Chancellor,  he  was  dearly  of  opinion  that  if  the 
^ades  had  been  vested  tibat  reasoning  would  not 
ply.     It  seems  to  me  that  the  reasoning  of  the 
se-Chancellor  as  regards  contingent  legades  does 
t  apply  to  thepresent  case,  where  the  legades  are 
{ted.     Mrs.   Whitehead  had  simply  a  terminable 
nuity  in  the  income  arising  from  these  legades 

m  this  case,  the  case  of  Crawley  v.  Crawley 
^es,  and  it  seems  to  me  that  the  fund  must 
dealt  with  in  the  same  way  as  that  was — namely, 
it  the  interest  which  accrues  up  to  the  time  at 
ich  each  legatee  attains  twenty-five  yearn  must  be 
Btted  as  capital  and  invested,  and  the  tenant  for 
can  only  recdve  the  income  arising  from  these 
estments.  I  cannot  see  there  is  anything  in  the 
1  of  Mrs.  Whitehead  to  alter  the  geiieiul  rule. 
)  residuary  estate  ia  given  to  the  trustees  upon 


trust  to  sell  and  invest,  and  then  upon  trust  for  the 
bmefit  of  Mrs.  Lucas,  that  was  to  say,  upon  trust  to 
pay  the  income  to  her  for  Ufe,  with  remainder  as  she 
should  appoint  in  favour  of  her  children,  and  then 
there  is  power  to  the  trustees  to  allow  Mrs.  White- 
head's estiate  to  remain  in  the  state  of  investment  in 
which  the  same  might  be  at  the  time  of  her  decease. 
Reliance  was  first  of  aU  placed  upon  the  trust  for  the 
benefit  of  Mrs.  Lucas,  which  precedes  the  trust  limita- 
tions to  her  for  life  with  remainder  to  her  children. 
That  gift  might,  if  she  had  had  no  children,  have 
taken  eflTect  upon  the  principle  of  Laasence  v.  Tiemey, 
1  Mac.  &  G.  551,  but  it  seems  to  me  that  it  has  no 
matmal  influence  upon  the  way  in  which  this  fund 
ought  to  be  dealt  with.  Again,  the  power  to  retain 
the  estate  in  its  present  state  of  investment  may  be 
usefuL  But  it  was  said  that  that  showed  that  the 
intention  was  that  Mrs.  Lucas  should  enjoy  the  in- 
oome as  income,  and  in  support  of  that  I  was  referred 
to  In  re  Thomas,  Wood  v.  ThomoB,  but  it  does  not 
seem  to  me  that  that  case  applies.  Under  the  dause 
in  question  the  trustees  would,  no  doubt,  be  justified 
in  retaining  the  terminable  annuity  but,  that  dause, 
which  is  an  administrative  one,  was  not  meant  to 
alter  the  rights  of  the  parties. 

I  think,  therefore,  the  first  question  raised  by  the 
summons  must  be  answered  by  sa^g  that  the  inUrim 
income,  until  the  leffatees  respectivdy  attain  twentv- 
five,  is  to  be  treated  as  capital  and  invested,  and  tne 
income  only  of  these  investments  paid  to  Mrs.  Lucas 
as  tenant  for  life. 

Then  another  question  arises  as  to  the  unapplied 
income  from  time  to  time  of  the  fund  hdd  by  Mrs. 
Abbott's  executors  to  meet  the  discretionary  contin- 
gent annuity  of  £50.  As  regards  that  x>art  of  the 
case,  it  is  covered  by  the  case  of  CrarUey  v.  Dixon, 
from  which  it  is  really  indistinguishable ;  as  regards 
that  fund,  the  surplus  income  will  be  paid  to  the 
tenant  for  life,  and  not  capitalized.  The  costs  of  all 
parties  will  come  out  of  the  estate. 

SoUdtors,  H.  A,  Dowse;  E.  A,  Dowse. 


GasAT  Wbstsbn  Bailwat  Co.  v.  Cefn  C&ibbwb 
Brick  Co.  (a.) 

Railway — Surface  land — Mines — Tramway  converted 
into  railway — Adjacent  and  subfacent  support — Sub' 
sidence  —  Injunction  —  Damages  —  Railways  Clauses 
Consolidation  Act,  1845  {S&9  Vid,  c.  20),  ss.  77,  78. 

By  a  private  Act  of  1825  (6  Oeo,  4,  c.  civ,)  a  railway 
company  was  incorporated  and  empowered  to  make  and 
maintain  a  railway  or  tramroad,  and  to  purchase  and 
hold  lands  for  that  purpose;  hut  section  25  of  the  Ad 
excepted  mines,  minerals,  coal,  stone,  and  slate  out  of  any 
such  purchase,  giving  the  owners  thereof  power  to  work 
the  same,  btU  so  as  not  to  prejudice  or  injure  the  raiU 
way. 

In  1830  certain  lands  were  under  the  Act  conveyed  to 
the  company.  Subsequently  the  company  became  amal- 
gamated with  another  company,  and,  ly  a  private  Act 
passed  in  1855  (18  <fc  19  Vict,  c.  L),  the  previous  Acts 
were  repealed,  the  Lands  Clauses  and  Railways  Clauses 
Consolidation  Acts  of  1845  were  incorporated,  and  pro- 
visions were  made  for  adapting  the  ratlway  {which  had 
previously  been  worked  as  a  horse  tramtoay)  to  the  use  of 
steam  locomotives  and  rolling  stock  of  a  suitable  nature. 
It  was,  however,  provided  that  everything  done  or  suffered 

(a.)  Beported  by  C.  C.  Hsnsley,  Esq.,  Barrister- 
at-Law. 
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High  Coubt. 


HiOHOouKr. 


under  the  repealed  Ads  he/ore  the  passing  of  this  Ad 
should  he  as  valid  as  if  they  were  not  repealed,  and  that 
this  Ad  should  he  subfed  and  vnthout  pr^'udice  to  every^ 
thing  so  done,  and  to  all  rights,  both  present  and  future, 
which  vnmld  he  incfdent  to  or  consequent  on  anything  so 
done  or  suffered. 

The  company  eventually  amalgamated  with  the  plain- 
tiff company.  The  defendants  were  lessees  of  the  mines, 
and  in  worfcing  them  caused  subsidences  in  and  near  the 
railway,  and  further  insisted  on  their  right  to  continue 
working  unless  the  plaintiffs  bought  the  mines  under  the 
provisions  of  the  Railways  Clauses  Ad  of  1845.  The 
plaintiffs,  on  the  other  hand,  relied  on  their  right  to  sub' 
jacent  and  adjacent  support,  which,  they  contended,  the 
Ad  of  1855  h(td  eocpressfy  preserved. 

Held,  that  the  defendants  had  caused  the  subsidences, 
the  evidence  showing  that  they  had  been  at  mod  but  little 
accelercUed  by  the  working  of  the  railway ;  that  the  de- 
fendants  had  made  their  baraain,  and  there  was  no 
ground  for  saying  that,  because  the  land  had  been  used  in  a 
way  somewhat  differing  from  thai  originally  anticipated, 
the  right  to  support  had  therefore  gone  ;  thai  while,  from 
the  date  of  the  passing  of  the  Ad  of  IS56  fonvard,  the 
railway  company  was  governed  by  the  Railways  Clauses 
Consolidation  Ad  so  far  as  the  Ad  was  applicable  to  any 
particular  case,  there  was  nothing  in  the  Ad  of  1855  to 
show  that  the  LegiskUure  intended  it  to  alter  a  contrad 
entered  into  in  1825  and  adually  conduded  in  1830 ; 
further  tluin  that,  that  what  was  done  under  the  Ad  of 
1825  WW  expressly  saved  by  the  Ad  of  1855. 

Injundion  granted,  and  inquiry  cm  to  damages. 

Action  by  the  Gh'eat  Western  Railway  Co.  claiming 
an  injnnotaon  to  restrain  the  defendants,  the  lessees 
of  certain  mines  in  Glamorgan  under  the  plaintiffs' 
line  of  railway,  from  so  working  their  mines  as  to 
injure  the  railway  by  taking  away  the  necessary 
support.  In  1825  an  Act  (6  €^.  4,  o.  civO  was 
passed  incorporating  the  Duffryn,  Uynvi,  and  Porth- 
cawl  Railway  Co.,  with  powers  to  the  company  to 
make  and  maintain  a  "  railway  or  traniroad,"  and  to 
enter  upon  and  take  land  for  that  purpose,  section  25 
of  the  Act  excepting  all  mines  out  of  any  con- 
veyances to  the  company,  and  proyiding  that  they 
might  be  worked  by  the  owners  so  long  as  no  injury 
was  thereby  caused  to  the  company's  works,  wnich 
apparently  were  a  tramway  worked  either  by  horse 
power  or  fixed  engines.  On  the  19th  of  January, 
1830,  the  company,  in  pursuance  of  their  Act,  took  a 
conyeyance  of  certain  lands,  and  at  a  later  date 
amalgamated  with  the  Uynyi  Valley  Railway  Co. 
In  1855,  by  its  Act  of  that  date,  the  liynyi  Valley 
Railway  Co.  having,  b^  a  previous  Act  of  1853, 
extended  its  line,  provided  for  alterations  in  the 
curves  and  inclines  of  the  line  in  order  to  adapt  it  to 
the  use  of  locomotive  engines,  as  it  had  previously 
been  worked  by  horse  traction,  and  for  the  repeal  of 
its  previous  Acts,  and  the  Lands  Clauses  Act  and 
Railways  Clauses  Act  of  1845  were  incorporated  in 
the  Act.  It  was,  however,  thereby  provided  that 
anything  done  under  the  repealed  Acts  previous  to 
the  passing  of  the  new  Act  should  be  as  valid  as  if 
they  were  not  repealed,  and  that  the  new  Act  should 
be  subject,  and  without  prejudice,  to  everything  so 
done  and  to  all  rights  consequent  on  anything  so 
done. 

Subsequently  the  lAynvi  Valley  Co.  became  ab- 
sorbed into  the  Ghreat  Western  Railway  Co.,  with 
which  it  was  in  1883  amalgamated. 

The  defendants  were  the  lessees  of  mines  under  the 
land  comprised  in  the  conveyance  of  the  19th  of 
January,  1830,  and  in  working  them  had  caused  sub- 
sidences on  and  near  the  railway,  and  threatened  by 
continuing  their  operations  to  cause  still  further 
mischief. 


Cripps,  Q,C,,  and  Butcher,  for  the  platntifik—Hnder 
conveyance  of  the  19th  of  January,  1830,  ve  m 
entitled  to  support,  and  if  section  25  of  6  Qeo.  4,  c 
dv.  is  stiU  in  force  we  are  entitled  to  an  injonctiaL 
The  Llynvi  Valley  Railway  Act  of  1855  eqtnaly 
saved  au  acts  done  and  all  rights  under  the  Acts  it 
repealed,  and  the  incorporation  of  the  Lands  (3iiwi 
and  Railways  Clauses  Consolidation  Acts  does  not 
affect  them.  The  rights  of  the  tramway  to  support, 
both  subjacent  and  adiacent,  were  not  aiSeded  ^ 
subsequent  Acts  of  Parliament,  and  the  sune  is  ^ 
case  with  regard  to  the  new  railway:  CakAmsJk 
Railway  Co,  v.  Sprot,  4  W.  R.  659,  2  Maoq.  m.je 
Cranworth,  L.C.,  at  pp.  458  and  461 ;  EUid  ▼.  Ifsr^ 
Eastern  RaUway  Co.,  11 W.  R.  604,  10  H.  L.  Gm.3S3; 
London  and  North-  Western  Railway  Co,  v.  Ewsi,  41 
W.  R.  149,  [1893]  1  Ch.  16. 

Warmington,  Q,C,,  and  /.  ff,  Carson,  for  <^  de- 
fendants.— In  1825  the  line  was  mardy  a  hghttna 
line.  Now  it  is  a  regular  railway,  and  tiie  iq^ 
required  is  different,  8^  even  the  oonveysnoe  of  tk 
19th  of  January,  1830,  says  nothing  aboot  sroport; 
JkUton  v.  Angus,  6  App.  Cas.  740,  29  W.  B.  Dig.  71: 
Murchie  v.  Black,  13  W.  R.  896,  19  C.  B.  N.  a  190; 
Harvey  v.  Walters,  L.  R.  8  C.  P.  162,  21  W.  R.  D^.  iC 
The  question  is  whether  the  Railways  Ckaam  M 
1845,  applies.  By  the  turning  of  the  tramway  iato  i 
regular  railway  line  the  provisions  of  the  Act  of  1^ 
have  been  broken,  and  the  Act  of  1855  entirely  tiba 
the  position  of  the  parties.  A  railway  oompuybi 
not  the  same  right  to  *'  support "  as  an  ordinsmw- 
chaser:  Great  WestemRaUway  Co,y,  Bennett,^^.^ 
647,  L.  R.  2  H.  L.  27;  Fountney  v.  Clayton,  31  W.£ 
664,  11  Q.  B.  D.  820.  We  must  have  oouupeeai' 
tion :  Midland  Railway  Co.  v.  Oheddey,  15  W.  1  $71, 
L.  R.  4  Eq.  19 ;  KnOwles  v.  Lancashire  and  TsHcOif 
Railway  Co.,  14  App.  Cas.  248,  37  W.  R.  IHg.  121. 

Kekbwioh,  J. — It  seems  agreed  that  the  rnln? 
at  the  particular  spot  in  question  is  in  a  dB^toBte 
state.  Subsidences  have  occurred  endaogeEing  tki 
traffic  to  such  an  extent  that  extraordinaiy  etre  ^ 
to  be  used ;  and  further  subsidences  are  likdy  to  ^ 
place.  What  is  the  cause?  It  has  been  azg«d® 
behalf  of  the  defendants  that  the  woikiof  d  & 
railway  itself  is  the  oausd  causans,  the  cauai  tm  ^ 
non,  I  do  not  think  it  necessary  to  (xsmaAar^ 
point,  because,  according  to  the  evidence,  it  b«^ 
been  the  main  cause,  but  at  most  only  an  aewlwiiBy 
cause.  I  adopt  and  apply  the  view  of  Lord  GtK- 
worth  in  Caledonian  Railway  Co.  v.  Sprct,  vhare  h 
held  on  the  evidence  that  the  grantor  of  the  lai^^ 
the  railway  must  be  understood  to  have  wsnasd 
proper  support,  and,  further — and  this  is  tke  ftoi 
with  which  I  am  for  the  moment  detlfflp--^ 
neither  increased  traffic,  uor  the  altecatioB  €<  tk 
structure,  nor  user  of  the  railway  have  Bstarii^ 
affected  the  practicalnlify  of  working  the  wmak 

Following  that  case,  I  find,  on  the  efideoeB.  tW 
there  would  have  been  subsidence  caused  ^  ^ 
working  of  the  minerals,  and  which  has  ben  ^ 
little,  if  at  all,  accelerated  by  the  working  of  tte  i^ 
way.  Are  the  defendants  liable  for  thMtf  l^stk* 
dear  from  the  evidence  that  much  of  the  iajcT^ 
been  caused  by  the  headings  into  whi^  tbiey  ^ 
entered,  and  from  which  they  have  removed  t^le^ 
accumulated  debris,  removing  support  whiAt  if  ^^ 
equivalent  to  that  of  the  original  soil,  wis  ftt  s^T 
rate  practically  sufficient  for  all  purposes.  Is  t^ 
operations  they  have  brought  down  maiJi  nal,  ^- 
probably  will  bring  down  much  more,  and  »  fl>^ 
cases  they  have  caused  subsidenoes  man  tfc0  1^ 
feet  from  the  railway,  and  the  traffic  osiffifi^  ^ 
materially  influenced  these.    On   tbeae  gi^^  ^ 
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think  Uie  main  part  of  the  injury  whioh  has  been 
caused,  and  of  that  whioh  is  apprehended,  is,  and  will 
be,  dae  to  the  workings  of  the  defendants.  Then  are 
the  defendants  responsible  in  law  ?  They  are  the 
saccessors  in  title  of  the  grantors  of  the  oonvevanoe  of 
January,  1830,  of  whioh  the  plaintiffs'  predecessors 
were  the  grantees  taking  under  the  powers  of  their 
Act  of  182d,  which  by  section  25  excepted  mines, 
minerals,  coals,  stone,  &c.,  from  any  such  conyeyance 
of  land,  leaving  the  right  to  work  them  in  the 
grantors,  provided  no  iniury  was  thereby  caused  to 
the  grantees.  The  result  of  this  conveyance  was, 
save  as  to  the  law  of  support,  to  leave  the  absolute 
ownership  of  the  mines  in  the  grantors,  who  might, 
aocording  to  the  view  expressed  by  Jessel,  M.B.,  in 
EardUy  v.  Oranville,  24  W.  B.  528,  3  Ch.  D.  826,  use 
their  property  for  any  proper  purpose,  subject,  of 
course,  to  section  25  of  the  Act  of  1825.  The  common 
law  light  as  to  support  from  adjacent  land  was  in  no 
remgect  interfered  with. 

Then  it  was  said  that  the  right  to  support  was  taken 
away  from  the  plaintiffiB  because  they  have  changed 
wbat  was  a  horse  tramroad  into  part  of  a  large  rail- 
way system,  worked  by  steam  engines  of  modem 
coniBtmction  and  trucks  of  great  weight,  thus  en- 
tirely changing  the  nature  of  the  railway.  I  have 
ahready  expressed  my  opinion  as  to  the  effect  of  this 
cm  the  soil  beneath,  and  the  actual  support  needed, 
and  in  what  other  way  can  it  be  said  that  they  have 
altered  their  position  ?  Of  course  in  1825  no  such 
change  was  contemplated,  nor  was  it  for  many  years 
later,  but  the  vendors  made  their  bargain,  and  some 
words  of  Bowen,  L.J.,  in  London  and  North^Westem 
BaUway  Co,  v.  Evans,  seem  to  .me  to  be  directly  in 
point.  At  p.  29  of  [1893]  1  Ch.  he  says:  '*If  the 
right  of  support  was  not  substantially  measured  in 
the  price  given  for  the  lands  taken  and  used,  it  might 
have  been  demanded  and  estimated  in  the  price  had 
the  owners  been  sufficiently  prescient ;  and  after  this 
length  of  time  it  must  be  assumed  that  all  was  paid 
for  which  was  capable  of  calculation  or  measure- 
ment, and  which  was  thought  worth  claiming  by 
the  owners,  and  that  all  conditions  precedent  have 
been  fulfilled  which  were  requisite  to  give  the  canal 
proprietors  the  right  to  necessary  support  for  the 
maintenance  and  making  of  their  canal.*'  I  can  see 
no  reason  why,  because  the  land  has  been  used  in  a 
manner  differing  somewhat  from  that  whioh  was  an- 
ticipated, it  should  be  said  the  right  to  support  is 
gone.  It  is  used  as  a  railway,  and  it  would  be  straining 
the  doctrine  laid  down  in  some  cases  whioh  have  been 
cited  as  to  the  law  of  easements  to  say  that  because 
a  new  science  has  introduced  new  methods  of  user, 
therefore  the  right  to  support  is  lost. 

Then  it  is  said  that  the  raUway  company  is  bound 
by  the  Bailways  Clauses  Consolidation  Act  of  1845. 
The  Act  of  1855  is  the  Act  upon  which  that  argu- 
ment depends,  and  no  doubt  from  1855  forward,  and 
for  some  purposes  earlier,  the  railway  oompauy  is 
governed  by  the  Bailways  Clauses  CoDSolidation  Act, 
so  far  as  it  is  applicable  to  any  particular  case.  But 
I  am  asked  to  hold  that  it  applies  to  alter  an  express 
oontraot  entered  into  in  1825  oetween  the  predecessors 
in  title  to  the  railway  company  and  the  vendors, 
without  the  matter  having  been  gone  into  before 
Parliament,  and  without  anything  in  the  Act  of  1855 
containing  an  express,  or  even  an  implied  condition. 
There  is  not  even  a  general  provision  in  that  Act  to 
touch  it  at  all. 

It  would  be  construing  an  Act  of  Parliament  on  a 
wrong  principle  to  say  that  a  contract  entered  into 
under  an  Act  of  Parliament  in  1825,  and  actually 
concluded  in  1830,  is  to  be  altered  by  an  Act  of  1855, 
without  a  single  word  which  can  be  laid  hold  of  to 
show  that  that  was  within  the  contemplation  of  the 


Legislature.  Moreover,  though  the  Act  of  1825  was 
repealed  by  the  Act  of  1855,  what  had  been  done 
under  it  was  expressly  saved  b^  the  repealing  Act, 
and,  whichever  way  you  look  at  it,  it  seems  to  me  that 
the  plaintiffs'  case  is  reasonably  dear.  [His  lordship, 
after  dealing  with  some  minor  points,  which  are  im- 
material, proceeded: — ]  I  tlunk  I  have  now  ex- 
hausted all  the -points  which  have  been  made  on 
behalf  of  the  defendants,  and  in  my  view  they  all 
fail,  and  the  plaintifb,  therefore,  are  entitled  to  Ihe 
relief  which  they  ask,  with  the  costs  of  the  action. 
As  regards  damages,  I  have  not  been  asked  to  deal 
with  the  matter,  and  there  must  be  a  reference.  I 
wish  it  to  go  quite  as  an  open  reference,  and,  of 
course,  unUss  the  parties  make  some  agreement  about 
it,  I  shall  reserve  tne  costs  of  that  reference,  because 
the  amount  of  damages  after  all  recoverable  from 
these  defendants  may  be  small.  I  think  that  disposes 
of  every  point. 

Injunction  granted,  and  inquiry  granted  aa  to  damages. 

Solicitors,  R.  B,  Nelson;  Bompas,  Bischoff,  Dodg- 
son.  Cox,  dk  Bompas. 


IN   BANKEUPTOT. 


May  8. 


Q.  B.  Div.  J 
(Vaughan  Williams  [ 
and  Kennedy,  JJ.)  1 

DiBB  V.  Bbooee.  (a.) 

Bankruptcy — Partnership — Bights  of  trustee  of  bankrupt 
partner  as  against  execution  creditors  of  the  firm — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  45, 
46  {Sy-Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
s.  11  (1)  (2). 

Where  execution  is  levied  by  seizure  and  sale  against 
the  goods  of  a  firm  for  a  partnership  debt,  and  one  of  the 
partners  subsequenUy  becomes  bankrupt,  the  trustee  of  the 
bankrupt  partner  has  no  right  to  the  proceeds  of  the  saie 
<u  against  the  execution  creditor. 

This  was  an  appeal  from  a  judgment  of  his 
Honour  Judge  Hey  wood  in  the  county  court  at  Man- 
chester in  favour  of  the  respondent  Dibb. 

Upon  the  Uth  of  October,  1892,  the  appellants, 
Wilham  Brooke  &  Sons,  obtained  a  judgment  against 
the  firm  of  Cockshott  &  Kdvey  for  the  sum  of 
£47  lis.  9d. 

Upon  the  13th  of  October,  the  sheriff  levied  upon 
the  partnership  property  of  the  judgment  debtors, 
and  sold  to  satisfy  the  judgment  upon  the  21st. 

Upon  the  3rd  of  November  Cockshott  presented  a 
bankruptcy  petition  and  had  a  receiving  order  made 
against  him,  the  respondent  Dibb  being  appointed 
trustee  in  the  bankruptcy. 

Dibb  claimed  the  proceeds  of  the  sale  in  the 
hands  of  the  sheriff  as  against  the  execution  creditors, 
and  also  in  July,  1893,  obtained  an  order  dissolving 
the  partnership  of  Cockshott  &  Kelvey,  and  appoint- 
ing him  receiver  of  the  partnership  assets. 

Upon  the  trial  of  an  interpleader  issue  to  decide 
the  title  to  the  proceeds  of  the  sale,  the  county  court 
judge  held  that  Dibb  was  entitled  thereto,  upon  the 
authority  of  a  passage  in  Lindley  on  Partnership, 
6th  ed.,  p.  692,  where,  in  coiumeut  upon  sections  45 
and  46  (3)  of  the  Bankruptcy  Act,  1883,  and  section 
11  of  the  Bankruptcy  Act,  1890,  it  is  stated  as 
follows  : — **  The  above  clauses  apply  as  well  to  oases 
where  one  partner  is  bankrupt  and  the  same  partner 
is   the  execution  debtor,  as  to  those  where  all  the 

(a.)  Reported  by  P.  M.  Fbakcb:e,  Bsq.,  Barrister- 
at-Law. 
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partners  are  bankrupt  and  all  are  exeoution  debtors ; 
it  will  probably  be  also  held  to  appl^  where  one 
partner  only  is  bankrupt  and  th^  exeontiaa  is  against 
the  firm  for  a  partnership  debt." 
The  exeoution  creditors  appealed. 

HerheH  Reed,  Q.C,  and  Clarke  WiUiamt,  for  the 
appellants. — ^The  short  point  in  this  case  is  that,  the 
judgment  being  against  the  firm,  the  trustee  of  one 
partner  is  not  entitled  to  the  proceeds  thereof.  The 
passage  in  lindley  on  Partnership  is  limited  by  the 
cases  which  are  cited  in  support  of  it  in  the  footnote 
— ^namely.  Barker  t.  Chodair^  11  Yes.  78,  and  DuUon 
y.  Morrison,  17  Yes.  193.  In  both  of  those  cases  the 
act  of  bankruptcy  was  prior  to  the  levy,  ^hich  is  not 
the  case  here.  When  one  partner  in  a  firm  becomes 
bankrupt,  the  solvent  partner  has  a  right  to  administer 
the  paitnership  assets,  and  the  trustee  of  the  bank- 
rupt partner  has  no  daim  except  to  the  surplus  that 
may  remain  after  the  partnership  debts  are  paid : 
Ex  parU  Owen,  32  W.  B.  811,  13  Q.  B.  D.  113 ;  Wood- 
bridge  v.  Swan,  4  B.  &  Ad.  633 ;  Harvey  v.  Orideett,  6 
M.  &  S.  336 ;  Fraser  v.  Kershaw,  4  W.  B.  431,  2  JI. 
&  J.  496.  In  this  case,  therefore,  if  there  had  been 
no  execution,  the  trustee  could  have  had  no  possible 
daim :  Ex  parte  VUlars,  In  re  Rogers,  22  W.  B.  397, 
603,  L.  B.  9  Ch.  App.  432;  and  as  it  is,  his  claim 
is  against  an  execution  creditor,  who  cannot  prove 
agamst  the  bankrupt.  He  also  puts  forwaurd  a 
ckim  as  receiver  of  the  partnership  assets,  but  he 
has  no  rights  as  such,  for  the  assets  in  question 
became  the  execution  creditors  upon  the  sale,  and 
no  longer  belonged  to  the  partnership  when  he  was 
appointed  receiver:  Re  Backer,  37  W.  B.  204,  22 
Q.  B.  D.  179.  Nor  has  the  trustee  here  any  rights 
under  section  11  (1)  (2)  o!  the  Bankruptcy  Act,  1890, 
because  in  this  case  the  debtor  Cockshott,  against 
whom  the  receiving  order  has  been  made,  is  not  iden- 
tical with  the  debtor  whose  goods  have  been  seized — 
namely,  the  firm  of  Cockshott  &  Eelvey. 

Muir  Mackenzie,  for  the  respondent.  —  The  act  of 
bankruptcy  committed  by  one  of  the  partners  operated 
as  a  diuolution  of  partnership  and  made  the  trustee 
and  tibe  solvent  partner  tenants  in  common.  Bv 
suffSaring  an  execution  against  the  firm  assets  eacm 
member  of  the  firm  committed  an  act  of  bankruptcy. 
The  title  of  the  trustee  relates  back  to  the  completion 
of  the  bankrupt  partner's  act  of  bankruptcy  by 
seizure  and  sale,  and  the  proceeds  of  that  sale  are  the 
property  of  the  trustee  and  the  solvent  partner  as 
tenants  in  common,  and  the  trustee  has  a  right  to  have 
them  administered  as  in  bankruptcy.  Further,  the 
court  having  appointed  the  trustee  receiver  of  the 
partnership  assets  now  has  the  administration  of 
them. 

He  dted  Button  v.  Morrison,  Barker  v.  Qoodair,  and 
Fraser  v.  Kershaw. 

Berhert  Reed,  Q.C,  replied. 

Yauohan  Williams,  J.— The  county  court  judge 
was  wron^  in  his  decision.  He  seems  to  have  con- 
sidered himself  bound  by  the  passage  dted  from 
lindley  on  Partnership,  but  he  should  have  exercised 
his  own  judgment,  fettered  only  by  decided  cases. 
He  could  not  be  bound  by  a  statement  in  a  text- 
book, however  eminent  the  author.  The  last  pro- 
position in  the  passage  dted  is  inaccurate  as  it  stands, 
but  it  refers  to  certain  cases  and  probably  does  not 
intend  to  go  beyond  them,  and  in  those  cases  the  act 
of  bankruptcy  was  committed  before  execution  was 
completed.  The  prindple  in  those  cases  was  that 
interference  with  the  rights  of  the  solvent  partner 
was  justified  because  an  execution  had  been  put  in, 
but  Uiere  is  nothing  in  them  to  suggest  that  the  title 
to  the  joint  assets  of  a  firm  vests  in  the  trustee  of  a 


bankrupt  partner,  or  that  section  11  of  thd  Bt^L- 
ruptcy  Ac^  1890,  can  apply  bv  analogy  to  a  ean  & 
the  present.  We  have  no  riffht  to  construe  iWnte« 
by  analogy,  and  if  we  had,  the  analogy  would  be  o< 
no  use  in  the  present  case.  Section  11  (2}  ca  oolj 
be  applied  when  the  debtor  whose  goods  hsfe  been 
seized  is  identical  with  the  debtor  agunst  whom  tb 
recdving  order  has  been  made,  which  is  not  thi  qm 
here.  £ven  if  we  could  strain  the  words  of  tibi 
statute  to  suit  this  case,  it  would  be  very  inooawst 
in  practice  if  upon  the  bankruptcy  of  one  partoflr  ik 

Eroceeds  of  an  execution  against  the  firm  were  to  k 
rought  into  the  hands  of  tiie  bankruptcy  oomt  Tk 
contention  that  the  trustee  has  a  title  as  reed?er«< 
the  partnership  assets  is  not  worthy  of  oonttdsntiaL 

Ebnnedt,  J.,  concurred. 

Appeal  aUovoed. 

Solidtors  for  the  appellant,  May,  Syhes,  A  Ms. 
for  J,  Cooke,  Hyde. 

Solidtor  for  the  respondent,  The  Solidiorioik 
Board  of  Trade. 


Apnlli 


a  B.  Div.  ) 
(Yaughan  Williams  > 
and  Kennedy,  JJ.) ) 

In  re  Lanotrt. 
Ex  parte  Stephsksoh.  (o.) 

Bankruptcy — iVocttcc— Locus  standi  of  appdM  tA 
htu  not  appeared  in  court  below — Banhntfta/  M, 
1883  (46  d:  47  Vid.  c.  62).  s.  104  (2),  schedaklrt 
—Bankruptcy  Act,  1890  (53  <fe  64  FtW.  c  71),  1. 1  [^ 

A  creditor  who  has  tendered  a  proof  which  is  v^rv^ 
is  entitled  to  be  heard  as**  a  person  aggrieved  "  w&i 
section  104  (2)  of  the  Bankruptcy  Act,  1888,  on  ^ 
against  an  order  of  the  court,  although  he  did^doffor 
in  the  court  below  when  the  order  w<u  made,  nortadn 
proof  untU  after  the  making  of  such  order. 

Ex  parte  Ditton,  27  W.  R.  401,  11  Ck.  I>.56,4i- 
tinguished. 

This  was  an  appeal  Mamst  an  order  of  bit  HoKff 
Jud^  French  in  tho  Leicester  County  Gooiti  a^ 
tionmg  a  scheme  of  composition. 

The  respondent  took  the  preliminary  ol^tw 
that  the  appellant  had  not  appeared  in  *^^J^^ 
bdow,  and  was  therefore  not  entitled  to  be  heiii 

Toller ,  for  the  respondent.— The  appellint^J* 
appear  in  the  court  bdow,  and  had  not **^j*f°* 
proof  at  the  date  when  the  order  was  mads, isdhv 
proof  is  not  yet  admitted.  She  does  not  ooot  wm 
section  3  (6}  of  the  Bankruptcy  Act,  1890,  ladBfi* 
entitled  to  be  heard.  . 

He  dted  Ex  parte  Ditton,  27  W.  R.  401.  U  ^-^ 
66 ;  Ex  parU  Sidebotham,  28  W.  B.  716, 14  (3i.D.jf. 
and  In  re  Speight,  13  Q.  B.  D.  42,  32  W.  B.  Kg-^ 

Muir  Mackenzie,  for  the  appellant.— Ef«  |^  ^ 
appellant  was  late  in  lodging  her  proof  *•  ■  "J 
person  aggrieved"  within  section  104  (2M  tJ 
Bankrupky  Act,  1883,  and  therefore  «^J.^ 
appeal.  She  has  complied  with  rule  2  of  sMm* 
of  the  same  Act  by  sending  in  her  proof  n  io0  * 
she  conveniently  could.  ^  . 

He  dted  Ex  parte  WM,  24  W.  B.  830,  2  a^ 
326,  and  ExparU  CastU  MaU  Packet  O)., «  W.it 
89,  18  a  B.  D.  164. 

Yaughan  Williams,  J.  —I  am  of  opinioo  tbi*  *• 


(a.)  Reported  by  P, 


M.  Prakoke,  Esq..  Biirii*^ 
at-Law. 
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House  of  Losds. 


Hbdlet  v.  Pinkney  &  Sons'  Steamship  Co. 


House  of  Lobbs. 


appeUanfe  is  *'  a  person  aggrieved  "  within  section  104 
(2)  of  the  Banlmiptoy  Act,  1883.  It  has  been  urged 
that  she  oonld  omy  be  aggrieved  as  a  creditor,  and 
that  she  is  not,  strictly  sr^aHng,  a  creditor,  because 
ber  proof  has  not  yet  been  admitted.  I  cannot 
assent  to  sudi  a  limitation  of  the  section.  The 
atypdlant  has  oom|>lied  with  rule  2  of  section  2  of 
t&e  Act  by  sending  in  her  proof ;  that  proof  is  as  yet 
unrejeoted,  and  die  is  entitled  to  be  heard  as  "a 
person  aggrieved." 

Kenitedy,  J. — ^I  concur.  Ex  parte  DiUon  does  not 
preclude  us  in  any  way  from  hearing  this  appellant. 
That  was  a  decision  upon  particular  facts,  the  person 
aggrieved  in  that  case  naving  taken  no  steps  to  assert 
his  rights  for  the  long  period  of  four  years.  Here 
the  appellant  has  done  her  best  to  set  herself  right 
by  sending  in  her  proof  as  soon  as  she  was  able. 

The  appeal  was  subsequently  heard  upon  the  merits, 
and  dismused. 

Solicitors  for  the  appellant,  Wilkins,  Blytk,  DuttoUy 
A  Hartley. 

Solicitors  for  the  respondent,  Smith  &  Co.y  for  Sir 
Thomas  Wright  &  Sons, 


IHtmat  of  ILorli0« 

From  G.  A.  \  tut— ^i.  q 

(Enghmd).  /  ^*^*«^  ®- 

Hebley  v.  PnfENEY  &  Sons'  Steamship  Co.  (a.) 

Ship — MasUr  and  servant — Oumer's  liahility  for  oap' 
taints  negligence — Common  employment — Seatvorthi- 
ness — MercJiant  Shipping  Act,  1876  (39  <t  40  Vict.  c. 
80),  s.  5. 

The  master  of  a  vessel  is  the  serwmt  of  the  owner,  and 
engaged  in  a  common  employment  vnth  the  crew  during 
the  voyage,  T?ie  owner  is  consequently  exempt  from 
liability  for  the  master*s  negligence  causing  injury  to  one 
of  the  seamen. 

A  ship  is  not  unseaworthy  during  the  voyage  within 
the  Merchant  Shipping  Act,  1876,  s.  5,  beixiuse  the 
stanehions  and  rails  were  left  unclosed. 

Decision  of  the  Court  of  Appeal,  40  W.  B.  113, 
[1892]  1  Q.  B.  68,  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.B.,  Lopes,  and  Kay,  L.JJ.), 
40  W.  B.  113,  [1892]  1  Q  B.  68,  directing  judgment 
to  be  entered  for  the  respondents. 

The  facts  and  arguments  sufficiently  appear  in  the 
Lord  Chancellor's  judgment. 

Baikes,  Q.C.,  and  Statham,  iat  the  appellant. 

Fifday,  Q.C.  {Cyril  Dodd,  Q,C.,  and  Lennard 
with  him),  was  onljr  heard  as  to  tiie  duty  imposed  by 
the  Merchant  Shipping  Act,  1876,  s.  6. 

Baikes,  Q.  (7.,  in  reply. 

The  House  took  time  for  consideration. 

March  8.— Lord  Hebbghell,  L.C.~This  action 
was  brought  against  the  respondents,  who  are  the 
owners  of  the  screw  steamer  Prodano,  by  the  plaintiff, 
^e  widow  and  administratrix  of  a  seaman  who  was 
drowned  whilst  serving  on  board  that  vessel.  The 
deceased  was  one  of  a  crew  of  six  hands  engaged  to 
take  the  vessel  from  London  to  Cardi£  The 
bulwarks  of  the  vessel  generally  were  4  ft.  to  4ft.  6  in. 


^  (a.)  Beported  by  Chakles  H.  Gbafton,  Esq., 
Barrister-at-  Law, 


in  height,  but  opposite  to  the  hatchways  the  per- 
manent bulwarks  were  only  2  ft.  to  2  ft.  6  in.  high, 
there  bedng  stanchions  and  rails  to  put  into  these 
apertures  so  as  to  make  the  bulwarks  of  the  same 
height  throughout  when  the  hatchways  were  not  in 
use. 

The  vessel  left  London  on  the  8th  of  March,  1891. 
At  that  time  these  stanchions  and  rails  had  not 
been  fixed,  but  they  were  on  board,  and  might 
during  fine  weather  have  been  fixed  at  any  time  with- 
in aTOut  twenty  minutes.  The  next  day  after 
leaving  London  the  vessel  met  with  bad  weather 
in  the  English  Channel,  and  be^^  to  roll  heavily. 
The  deceased,  whilst  engaged  m  endeavouring  to 
secure  a  tarpauling  over  one  of  the  hatches,  lost  his 
hold  and  footing,  owing  to  a  violent  lurch  of  the 
vessel,  and  fell  overboard  through  an  opening  in  the 
bulwarks  across  which  the  rails  had  not  been  fixed. 
It  was  not  possible  to  fix  the  stanchions  and  rails 
after  the  storm  began,  but  there  would  have  been  no 
difficulty  in  doing  so  prior  to  that  time. 

The  action  was  founded  upon  the  alleged  neeli- 
ffence  of  the  master  of  the  vessel  in  not  seeing  uiat 
me  stanchions  and  rails  were  fixed  in  their  places 
before  the  bad  weather  came  on,  and  also  upon  an 
alleged  breach  of  duty  by  the  master  to  use  all  rea- 
sonable means  to  keep  the  vessel  ''in  a  seaworthy 
condition  for  the  voyage  duiinff  the  same."  The 
jur^  returned  a  verdict  ror  the  j^Udntiff  for  £176,  for 
which  sum  judgment  was  entered  by  Gbantham,  J., 
before  whom  the  case  was  tried.  The  Court  of 
Appeal  set  aside  this  judgment,  and  entered  judgment 
for  the  defendants  (the  owners  of  the  vessel),  upon 
the  ground  that  there  was  no  evidence  to  go  to  the 
ju^  of  liability  on  their  part. 

It  cannot  be  doubted  that  there  was  evidence  of 
negligence  on  the  part  of  the  master  of  the  vessel, 
but  it  is  equally  free  from  doubt  that  if  he  is  to  be 
regarded  as  the  servant  of  the  owner  engaged  in  a 
common  employment  with  the  seaman  vmo  lost  his 
life,  liability  does  not,  in  the  existing  state  of  the 
law,  attach  to  the  respondents.  It  was  argued  that 
the  master  of  a  vessel,  although  in  some  respects  the 
servant  of  the  shipowner,  possesses  in  relation  to  the 
crew  powers  and  dutiee  inaependent  of  him,  and  that 
the  law  which  exempts  a  master  from  liability  to 
his  servant  for  the  negli(rance  of  another  servant 
engaged  in  a  common  em^oyment  with  him  <Ud  not 
apply  in  such  a  case. 

The  only  authority  cited  for  this  proposition  was  a 
case  of  Bamsau  v.  Quin,  in  the  Court  of  Common 
Pleas  (Ireland),  Ir.  Bep.  8  C.  L.  322,  22  W.  B.  Diff. 
232.  But  in  viewof  the  judgment  of  this  House  m 
Wilson  V.  Merry,  L.  B.  1  H.  L.  (Sc.)  326,  which  was 
recently  considered  in  the  case  of  Johnson  v.  Lindsay, 
[1892]  A.  C.  110,  40  W.  B.  Dig.  180, 1  do  not  thiii 
it  is  possible  to  give  effect  to  the  contention  of  the 
appeUant. 

The  question  arising  on  the  appellant's  claim  under 
section  6  of  the  Merchant  Shipping  Act,  1876,  is  one 
of  greater  difficulty.  That  sedaon  imports  into  eveiy 
contract  of  service  between  the  owner  of  a  ship  and 
the  seamen  thereof,  an  im^Jied  obligation  upon  the 
owner  of  the  ship  **  that  the  owner  of  the  ship  and  the 
mastiCr,  and  every  agent  charged  with  the  loading  of 
the  ship,  or  the  preparing  thereof  for  sea,  or  the 
sending  thereof  to  sea,  shall  use  all  reasonable  means 
to  insure  the  seaworthiness  of  the  ship  for  the  voyage 
at  the  time  when  the  voyage  commences,  and  to  keep 
her  in  a  seaworthy  condition  for  the  voysge  during 
the  same." 

The  question  is,  Was  there  evidence  that  this  obli- 
gation had  not  been  fulfilled  P  It  is  asserted  on  the 
part  of  the  appellant  that  i^ere  was,  on  the  ground 
that  the  apertures,  which  should  hiftve  been  closed 
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he  did  not  intend  the  details  of  aooount  to  be  furnished, 
he  would  allow  these  interrogatories.  It  is  said  they 
are  premature  because  an  aooount  may  never  be 
necessary ;  and  that  because  the  judge  has  allowed 
them  the  thing  will  be  res  judicata,  and  the  judge 
will  be  bound  by  his  order.  The  judge  allows  them 
subject  to  the  R.  S.  C,  1883,  and  one  of  these  whioh 
is  not  abolished  by  the  new  rules  is  ord.  31,  r.  6, 
which  enables  any  one  to  raise  any  objection  which 
he  may  have  in  his  answer.  If  he  does,  it  wotlld  be 
then  and  there,  I  think,  for  the  first  time  that  the 
judge  would  have  to  consider  and  dispose  of  the 
objection  taken.  The  allowance  of  interrogatories 
by  a  judge  under  the  new  rules  means  no  more  than 
this :  '*  I  allow  these  interrogatories  subject  to  any 
objection  to  answer  which  the  person  interrogated 
may  have  a  right  to  make,  and  notwithstanding  my 
allowance  he  may  make  the  objection  just  as  if  I 
had  not  allowed  them."  The  judge  has  merely  g^ven 
leave  to  administer  the  interrogatories,  and  that  does 
not,  even  if  he  goes  through  them  and  strikes  out 
part,  mean  that  he  has  prejudged  the  question 
whether  the  interrogatories  ought  to  be  answered  or 
not. 

I  think  these  appeals  ought  to  be  discouraged  in 
every  way  possible,  and  that  this  appeal  ought  to  be 
dismissed,  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Druces  &  AUee, 

Solicitors  for  the  defendant,  Paines,  Blyth,  & 
Huxtable. 


Wib  ®ourt  of  glu^tice. 

Chan.  Div.  )  a     n  >: 

North,  J.  1  ^P*^  ^• 

Babtlett  v.  West  Metropolitan  Tramways  Co.  (a.) 

Tramways  —  Company — Debenture  — Dehenture^holders* 
action — Sale  of  tramvxiys  as  *  Agoing  concern** — Tram- 
ways  Act,  1870  (33  &  34  Vict.  c.  78),  ss.  42,  44. 

A  tramways  company,  incorporated  under  a  private 
Act  which  incorporated  section  42  of  the  Tramways  Act, 
1870,  issued  debentures  and  made  default  in  payment  of 
the  principal.  Certain  debenture-holders  brought  an 
action  to  enforce  their  security,  and  in  the  action  a 
receiver  and  manager  tvas  appointed.  Subsequently  the 
receiver  applied  to  the  court  for  leave  to  sell  the  company* s 
property  as  a  going  concern. 

Held,  under  sections  42  and  44  of  the  Tramways  Act, 
1870,  that  the  court  had  poufer  to  make  an  order  for  sale. 

In  re  Borough  of  Portsmouth  Tramways  Co.,  40 
W.  R.  553,  [1892]  2  Ch.  362,  considered. 

This  was  a  motion  on  the  part  of  a  receiver 
appointed  by  the  court,  for  leave  to  sell  the  tramways, 
the  property  of  the  defendants,  as  a  going  concern, 
and  with  it  there  came  on  a  summons  taken  out  by 
the  receiver  for  leave  to  spend  £4,000  in  the  repair  of 
old  and  purchase  of  new  cars. 

The  facts  were  as  follows : — ^The  West  Metropolitan 
Tramways  Co.  was  incorporated  by  a  special  Act  of 
Parliament  passed  on  the  10th  of  August,  1882  (45  & 
46  Vict.  c.  cov.),  which  incorporated  sections  42  and  44 
of  the  Tramways  Act.  Under  this  Act  the  company 
had  received  x>owers  under  which  they  issued  6,500 
debentures  of  £50  each.  Each  debenture  assinied  to 
the  person  therein  named,  **  his  executors,  adminis- 


(a.)  Reported  by  J.  Arthur  Prioe,  Esq.,  Barrister- 
ftt-Law. 


trators,  and  assigns,  the  undertaking  and  all  toUi  aad 
sums  of  money  arising  by  virtue  of  the  said  Ad" 
until  such  time  as  the  principal  should  be  npai 
The  debentures  fell  due  on  the  20th  of  June,  IS9S, 
and  an  action  was  brought  by  certain  deb»tan- 
holders,  on  behalf  of  themselves  and  all  other  debeo- 
ture-holders,  for  the  realization  of  the  seooritj. 

On  the  9th  of  August,  1893,  North,  J.,  appointed  a 
receiver  and  manager  m  the  action. 

On  the  nth  of  November,  1893,  North,  J.,  ddiwred 
judgment  in  the  action  in  favour  of  ^e  plainttfEi,  vd 
directed  inquiries  as  to  the  nature  of  the  propotf 
covered  by  the  debentures,  and  giving  leave  to  tnj 
of  the  parties  to  apply  to  the  court  for  the  realizatum 
of  the  same. 

The  chief  clerk  issued  his  certificate  on  tlie  20tliof 
February,  1894,  whereby  he  certified  that  tbe  pr^ 
perty  charged  under  the  debentures  was  "  the  mner* 
taking  of  the  West  Metropolitan  Tramways  Co.,  a&d 
all  the  tolls  and  sums  of  money  arising  tber^no, 
and  all  the  estate,  riffht,  title,  and  interest  of  tiie 
company  in  the  same.' * 

The  Hammersmith  Vestry,  which  had  recoreed 
judgment  against  the  receiver  for  neglecting  to  k^ 
the  tramway,  was  before  the  court. 

Sections  42  and  44  of  the  Tramways  Act,  1870,  ii« 
as  follows: — 

"  42.  If  at  any  time  after  the  opening  of  anytnin- 
way  in  any  district  for  traffic  it  appears  to  the  Vxal 
aumority  or  the  road  authority  of  such  distzict  ^ 
the  promoters  of  such  tramway  are  insolvent  so  ^ 
they  are  unable  to  maintain  such  laramway,  or  work 
the  same  with  advantage  to  the  public,  tnd  loch 
rosbd  authority  makes  a  representation  to  tiiat  tisd 
to  the  Board  of  Trade,  the  Board  of  Trade  mj 
direct  an  inquiry  by  a  referee  into  the  truth  of  tie 
representation,  and  if  the  referee  shall  find  that  ^ 
promoters  are  so  insolvent  as  aforesaid,  the  Board  d 
Trade  may  by  order  declare  that  the  jpowen  of  tie 
promoters  shall,  at  the  enplration  of  six  eskede 
months  from  the  making  ox  the  order,  be  at  aa  €Bi 
and  the  powers  of  the  promoters  shall  oesM  fd 
determine  at  the  expiration  of  the  said  period. 
unless  the  same  are  purchased  by  the  local  aathce^ 
in  manner  b^  this  Act  provided,  and  thereapop  mk 
road  authority  may  remove  tiie  tramway  is  fib 
manner  and  subject  to  the  same  provisions  as  to  tki 
payment  of  the  costs  of  such  removal  and  to  tbe 
same  remedy  for  recovery  of  sudi  ooste  in  etaj 
respect  as  in  cases  of  removal  under  tiie  next  ptv 
cemng  section." 

"44.  Where  any  tramway  in  any  district  has  taa 
opened  for  traffic  for  a  period  of  six  months  th^F^ 
motors  may,  with  the  consent  of  the  Board  of  Trak 
sell  their  undertaking  to  any  person,  persoos,  ecr- 
poration,  or  company,  or  to  the  local  anthority  d 
such  district,  ana  when  any  sale  has  been  made, ju 
the  rights,  powers,  authorities,  obligattoos,  s^ 
liabilities  of  such  promoters  in  respect  to  the  aadflr* 
taldng  sold  shall  be  transferred  to,  vested  in.  ■*« 
may  be  exercised  by  and  shall  attach  to  the  pen* 
persons,  corporation,  company,  or  local  8otb0rity'& 
whom  the  same  has  been  sold  in  like  nuauw "_" 
such  tramway  was  constructed  by  roch  P^?- 
persons,  corporation,  company,  or  local  »™^ 
under  ike  powers  conferred  upon  them  ^f  V^ 
Act,  and  in  reference  to  the  same  th^  ^^^ 
deemed  to  be  the  promoters :  provided  always  ««' 
local  authority  sluJl  not  j^urohase  any  Mto^^^ 
under  the  provisions  of  this  section uiuea theyi^ 
decide  to  make  such  purchase  by  a  resolnlim  pa«« 
at  a  special  meeting  of  the  members  oonslitotof  ■■» 
local  authority,  wmch  resolution  shall  he °*^J"t| 
same  manner  and  shall  be  subject  to  the  **®^^*T?I 
tions  as  to  validity  as  resolutions  madomre^^  ^  ^" 
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purcbaaen  by  Uie  next  preoeding  section  authorized. 
Where  any  purchase  is  made  by  any  local  authority 
under  fhe  provisions  of  this  section  such  local 
authority  may  pay  the  purchase-mon^  and  all 
expenses  inouirea  by  them  in  making  sudb  purchase 
out  of  the  like  funds,  and  for  such  purposes  shall 
have  all  and  the  like  powers,  and  be  subject  to  all 
the  like  conditions,  as  if  such  purchase  were  made 
under  the  authority  of  the  next  preceding  section." 

Coxena-Hardy,  Q.C,  and  Oregtoriy  for  the  motion. — 
The  mortgagees  of  a  tramway  company  stand  in  a 
different  position  to  the  mortgagees  of  a  railway  or 
other  undertaking  carried  on  under  Acts  of  Parlia- 
ment. Under  the  Tramways  Act,  1870,  s.  44,  x>ower 
is  given  to  the  promoters  to  sell  the  undertaking  with 
^e  consent  of  the  Board  of  Trade,  and  if  the  pro- 
moters become  insolvent  the  Board  of  Trade  may, 
under  section  42,  determine  their  powers.  This  shows 
that  it  is  not  necessary  that  the  undertaking  should 
always  be  carried  on  by  the  company. 

They  referred  to  an  unreported  case,  Hope  v.  The 
Croydon  and  Norwood  Tramwaye  Co,  (1887,  H.  357), 
in  which  North,  J.,  had  made  an  order  for  the  sale  of 
a  tramways  company. 

BompoBi  Q.C.,  for  the  Hammersmith  Vestiy,  ob- 
jected that  i^e  line  must  first  be  put  into  repair,  and 
that  the  sale,  if  allowed,  might  prejudice  the  rights 
of  the  Hammersmith  Vestry  as  the  local  authority 
under  section  42 ;  but  North,  J.,  held  th&t  he  had  no 
Iocu8  standi, 

Vernon  Smithy  for  the  tramways  company. — If  it  is 
in  the  power  of  the  court  to  order  a  sale  we  do  not 
object.  But  in  In  re  Borough  of  PortamouthiKingaion, 
FratUm,  and  Southsea)  Tramway  Co,,  40  W.  B.  553, 
[1892]  2  Ch.  362,  Stirling,  J.,  doubted  whether  he 
had  such  power.  In  deciding  that  case  the  learned 
judge  scdd :  "I  take  it  to  be  decided  that  a  debenture 
in  the  form  of  those  now  in  question  g^ves  the  holder 
no  greater  seater  security  than  the  undertaking,  as 
defined  in  Gardner  v.  London,  Chatham,  and  Dover 
Bailtoay  Co.,  15  W.  B.  325,  L.  B.  2  Ch.  App.  201.  That 
is  to  saj,  all  the  creditor  can  get  from  nis  security  is 
the  frmt  of  the  undertaking  as  a  going  oonoem ;  he 
cannot  pull  the  undertaking  to  pieces,  or  break  it  up 
so  as  to  avail  himself  of  the  separate  parts  towaras 
satisfaction  of  his  debt." 

NoBTH,  J. — ^I  feel  no  difficulty  in  making  the  order 
for  sale.  When  StirUng,  J.,  decided  the  case  In  re 
Borough  of  Fortamouih  Tramways  Co,^  his  attention 
had  not  been  drawn  to  the  power  of  sale  contained  in 
section  44  of  the  Tramways  Act,  1870.  However,  the 
property  must  be  sold  in  court.  I  think  that  I  can 
also  auuiorize  the  expenditure  of  the  £4,000  by  the 
receiver. 

Soliciton,  WaUer  Wehh  &  Co;  Watson,  Sons,  <fc 
Boom, 


Jan.  11,  24. 


Chan.  Div. 
Stirling,  J. 

In  re  Talbot's  Tbadb-Makk.  (a.) 

Trade-marh — Descriptive  word — Invented  word — Recti^ 
fioation  of  register  —  Person  aggrieved  —  Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Vict, 
c,  67),  ss,  64,  90 —  Patents,  Designs,  and  Trade- 
Marks  Act,  1888  (51  d!  52  Vid,  c.  50),  s,  10,  sub- 
sec<to»(l)(d)(e);  «.  90. 

In  June,  1876,  F.  &  P,  registered  as  their  trade-mark 

(a.)  Beportod  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 


the  word  "  MoUiscorium  "  in  respect  of  a  preparaHon 
for  softening  harness  and  other  articles  of  leaiher.  In 
1886  T.  registered  as  a  new  mark,  in  respect  of  the  same 
class  of  goods,  the  word  "  Emolliolorum,"  describing  it 
as  a  preparaJtion  for  rendering  harness  and  every  de- 
scription of  leather  supple  and  waterproof.  V,  <Ss  P,  in 
1890  complained  of  the  use  by  T.  of  this  word,  but  took 
no  further  steps  in  the  matter  until  November,  1893, 
when  they  applied  to  have  the  trade-mark  expunged  from 
the  register,  on  the  ground  that  it  wcu  calculated  to 
deceive,  and,  further,  that  it  was  a  descriptive  word. 

Held,  that,  in  view  of  the  time  the  trade-mark  had  been 
on  the  register,  and  in  the  absence  of  any  evidence  of  de- 
ception, the  mark  voas  not  calculated  to  deceive,  but  that  it 
was  not  a  fancy  word,  as  it  suggested  that  the  preparation 
would  act  by  softening;  that,  although  an  inventive 
word,  it  was  bad  as  a  trade-mark,  inasmuch  as  it  was 
descriptive ;  that  V,  A  P.  were  persons  aggrieved ;  and 
that  the  trade-mark  must,  therefore,  be  expunged  from 
the  register. 

In  re  Meyerstein's  Trade-Mark,  38  W,  B.  440,  43 
Ch,  D,  &^,  followed. 

Motion. 

This  was  an  application  on  behalf  of  Messrs.  H.  T. 
Vanner  &  E.  Brest,  canying  on  business  in  the  Old 
Kent-road,  Surrey,  as  oil  merchants,  imder  the  style  of 
Vazmer  &  Brest,  for  the  rectification  of  the  register 
of  trade-marks  by  the  removal  of  trade-mark  No. 
58,922,  reg;istered  in  dass  50  in  the  name  of  Jas. 
Talbot,  or,  in  the  alternative,  by  striking  out  the  word 
"  EmoUiolorum.'* 

The  respondent,  J.  Talbot,  was  a  wholesale  manu- 
facturing chenust  carrying  on  business  at  Salisbury. 

nln  June,  1876,  the  applicants  registered  as  their 
trade-mark  in  respect  of  goods  in  dass  50  the  word 
*'  MoUiscorium,"  to  designate  a  preparation  or  dress- 
ing for  softening,  preserving,  and  waterproofing 
harness,  reins,  traces,  saddles,  oridles,  stirrup  straps, 
boots,  shoes,  leggings,  and  all  articles  of  leather.  It 
was  registered  as  an  old  mark  which  had  been  in  use 
for  two  years  and  upwards  previous  to  June,  1876. 

In  1886  the  respondent  registered  as  a  new  mark 
in  respect  of  the  same  dass  of  ^oods  the  word 
*<  EmoUiolorum,"  desoribinp^  the  subject-matter  as  a 
fluid  preparation  for  rendering  harness,  reins,  saddles, 
bridles,  carriage  hoods,  aprons,  and  every  description 
of  leather  thoroughly  waterproof  and  supple. 

In  1890  the  applicants'  solicitors  wrote  to  the 
respondent  pointiog  out  that  his  mark  was  calculated 
to  deceive,  but  the  respondent  declined  to  discontinue 
its  use  or  to  idter  it.  No  further  step  was  taken  by 
the  appUcants  imtil  November,  1893,  when  their 
soHcitors  again  wrote  to  the  respondent  informing 
him  tbat  they  had  been  instructed  to  apply  to  have 
the  word  *' EmoUiolorum "  expunged  from  the 
register  on  the  ground  that  it  was  calculated  to 
deceive.  The  respondent  again  dedined  to  consent 
to  any  rectification  of  the  register,  and  this  applica- 
tion was  then  made  to  the  court. 

Mr.  Brest,  one.  of  the  appUcants,  stated  in  his 
affidavit  that  the  respondent's  preparation  was  sold  to 
the  same  classes  of  persons  as  that  of  the  appUcants, 
but  at  a  cheaper  rate;  that  the  resemblance  of  name 
was  calculated  to  deceive  the  customers  of  the  appU- 
cants, and  that  he  feared  the  respondent's  prepara- 
tion was  often  suppUed  when  the  appUcants'  pre- 
paration was  asked  for.  He  aUeged  that  the  word 
** EmoUiolorum"  was  a  descriptive  word  derived  from 
two  Latin  words  *'emolUo,"  I  soften,  and  '*lorum," 
a  thong  or  strap,"  and  that  it  describes  the  softening 
quidity  of  the  prepaiation  and  the  dass  of  goods  to 
be  softened. 

Buckley,  Q.C.,  and  Stokes,  for  the  appUcants.— The 
respondent's  wark  ought  not  to  have  been  registered 
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tmder  seotion  73  of  the  Act  of  1883,  for  it  is  calcu- 
lated to  deceive.  It  signifies  a  preparation  for 
softening  substances,  and,  therefore,  is  a  descriptiye 
word,  and  ought  not  to  be  on  the  register,  either 
under  section  64  of  the  Act  of  1883  or  section  10  of 
the  Act  of  1888 :  In  re  Meyeratein's  Trade-Mark,  38 
W.  B.  440,  43  Ch.  D.  604 ;  Richards  v.  Butchery  [1891] 
2  Ch.  522,  39  W.  B.  Dig.  237 ;  Waterman  v.  Ayrea,  37 
W.  B.  1101,  39  Ch.  D.  29 ;  Thornpaon  v.  Montgomerie, 
In  re  Jaule'a  Trade-MarkSy  37  W.  B.  637,  41  Ch.  D. 
35 ;  In  re  Paine'a  Trade-Markay  Paine  &  Co.  v. 
Danielle  &  8ona*  Brewerieay  [1893]  2  Ch.  567,  41 
W.  B.  Dig.  253 ;  Sebastian's  Law  of  Trade-Marks,  3rd 
ed.,  p.  401;  I^wson's  Patents,  Designs,  and  Trade- 
Marks  Acts,  2nd  ed.,  p.  309.  [Stiblino,  J.,  referred 
to  In  re  Palmer'a  Trade-Marky  32  W.  B.  306,  24 
Ch.  D.  504.]  The  applicants  are  persons  aggrieved 
within  section  90  of  uie  Act  of  1883,  and  are  on  that 
ground  entitled  to  have  the  marks  expunged :  Eno  v. 
Dunny  39  W.  B.  161, 15  App.  Cas.  252;  Slazetwer  &  Bona 
V.  FeUham  <fe  Co.,  6  Bep.  Pat.  Cas.  631,  5  T.  L.  B.  169, 
365  ;  In  re  Groaamith*a  Trade-Murky  6  Bep.  Pat.  Cas. 
180,  60  L.  T.  612,  37  W.  B.  Dig.  184 ;  In  re  Trade- 
Mark  of  the  Sociiti  Anonyme  dea  Verreriea  de  VEtoiley 
ante,  p.  420,  [1894]  1  Ch.  61 ;  In  re  QoodalVa  Trade- 
Marky  38  W.  B.  189,  42  Ch.  D.  566.  The  fact  that 
the  respondent's  mark  was  allowed  to  remain  on  the 
register  might  be  made  use  of  as  showing  it  was 
there,  adversely  to  the  applicants :  Great  Tower-atreet 
Tea  Co,  v.  Smithy  6  Bep.  Pat.  Cas.  165,  173,  5  T.  L.  B. 
232. 

Haatinga,  QJJ,,  and  C.  E,  E.  Jenkina,  for  the 
respondent.  —  Even  if  the  applicants  are  persons 
aggrieved,  which  we  deny,  tibe  respondent's  mane  isnot 
so  similar  to  theirs  as  to  prejudice  them  :  In  re  Lam- 
bert'a  Trade-Marky  61  L.  T.  N.  S.  138,  W.  N.,  1889,  p. 
65,  6  Bep.  Pat.  Cas.  344.  [SxiRLmo,  J.,  referred  to 
In  re  PowelVa  Trade-Mark,  41  W.  B.  627,  [1893]  2 
Ch.  388.]  '*  Emolliolorum "  is  not  a  descriptive 
word.  It  is  a  fancy  word  within  section  64,  sub- 
section (1),  of  the  Act  of  1883,  for  to  an  ordinary 
Englishman  it  would  be  meaningless.  The  fact  that 
the  mark  has  been  on  the  register  for  nearly  five 
years  is  primd  facie  evidence  ma.i  the  respondent  is 
entitled  to  it. 

Stokea,  in  reply. — ^The  applicants,  being  in  the  same 
line  of  business  as  the  respondent,  are  aggrieved  by 
his  trade-mark,  which  is  bad,  remaining  on  the 
register:  InreAinalie  <k  Co.* a  Trade-Markay  4  Pat. 
Cas.  Bep.  212;  In  re  Apollinaria  Co,^a  Trade-Marky 
[1891]  2  Ch.  186.  39  W.  B.  Dig.  237.  If  this  case 
is  within  the  Act  of  1888,  section  27  of  that 
Act  saves  us,  for  the  respondent  was  liable  to 
have  his  mark  expunged.  In  In  re  Burgoyne*a 
Trade-Marky  W.  N.,  1889,  p.  52,  6  Bep.  Pat.  Cas. 
227, 38  W.  B.  Dig.  200,  Chitty,  J.,  was  of  opinion  that 
the  Act  of  1888  was  not  retrospective,  but  in  In  re 
Baachiera'a  Trade-Marky  33  SoLiciTOBS'  JOURNAL, 
469,  regarded  the  point  as  still  open,  and  did  not 
decide  it:  Lawson's  Patents,  Designs,  and  Trade- 
Marks  Acts,  2nd  ed.,  p.  408;  Sebastian's  Law  of 
Trade-Marks,  3rd  ed.,  p.  426. 

STiBLmo,  J.,  after  stating  the  facts,  continued : — 
There  is  no  other  evidence  than  the  affidavit  of  Mr. 
Prest  that  the  respondent's  mark  is  calculated  to 
deceive  or  that  the  applicants  have  suffered  or  are 
likely  to  suffer  any  damage  by  the  user  of  it  on  the 
part  of  the  respondent.  The  grounds  on  which  the 
mark  is  sought  to  be  removed  from  the  register  are, 
first,  that  it  is  calculated  to  deceive,  and,  secondly, 
that  it  is  a  descriptive  word  which  ought  not  to  be 
on  the  register.  Now,  as  to  the  first  ground  I  cannot 
treat  it  as  established.  The  applicants,  at  least,  as 
early  as   1890,   were  aware  of  tiie  existence  of  the 


mark.  They  then  complained  of  it ;  the^  took  oo 
steps  for  three  years,  and  no  explanation  is  given  of 
that  long  delay.  No  evidence  is  given  of  anyose 
having  been  deceived  during  the  seven  yean  vbki 
have  passed  since  the  respondent's  mark  wm  fii^ 
registered.  It  seems  to  me  that  they  have  not  proved 
that  it  has  deceived,  and  I  cannot  oome  to  tbe 
conclusion  that  in  fact  it  is  oalcidated  to  deceive. 
The  second  ground  requires  more  oonsideratioiL  In 
sujmort  of  it  reliance  has  been  placed  upon  tbeliv 
laid  down  by  the  Court  of  Appeal  in  Thompm  t. 
Montgomerie  and  In  re  Paine  a  Trade-Marh,  h 
both  these  cases  actions  brought  by  the  ovnen 
of  registered  trade-marks  were  met  by  motumsos 
the  part  of  the  defendants  for  the  removal  d  ^ 
trade -marks  alleged  to  be  infringed.  In  ti^ 
former  case  the  court,  although  of  onmion  that  ti^ 
defendant  had  been  guilty  of  fraudulent  condaeti 
acceded  to  his  application  for  the  removal  of  one  o: 
the  plaintiff's  trade-marks.  The  ground  of  the  des&kd 
is  stated  by  Lindley,  L.J.,  at  p.  60  (41  Ch.  D.):  "We 
have  given  the  defendant  his  rights  in  that  Rsped, 
and  we  have  given  them,  not  for  his  sake— «t  leist  I 
have  not — but  because  it  was  the  duty  of  ihA  comt, 
when  its  attention  was  called  to  the  improper  ei^ 
upon  the  register,  to  rectify  upon  an  apphcatioii  being 
made,  and  for  the  purpose  of  keeping  the  regiftier 
right,  I  have  come  to  ^e  conclusion  that  we  ao^t 
to  rectify  it."  In  the  second  case  the  t^lica&tfi 
failed,  but  Bowen,  L.J.,  in  giving  his  judgment,  mid>f 
the  following  observations,  which  are  of  great  imp(?t> 
ance  ([1893]  2  Ch.,  at  p.  584):  **The  purity  of  tk 
register  of  trade-marks — if  one  may  use  tiie  eufnasm 
— ^is  of  much  importance  to  trade  in  general,  qmte  apart 
from  the  merits  or  demerits  of  particular  litigaats. 
If  on  a  motion  like  the  present  the  attentum  d  tbe 
court  is  called  to  an  entxy  on  the  register  of  a  trade- 
mark which  cannot  in  law  be  justified  as  a  tndf- 
mark,  it  seems  to  me  that  the  court's  duty  maj  vc£ 
be,  whatever  the  demerits  of  the  applioul  ^^ 
purify  the  register  and  to  expunge  the  illegal  mtij 
m  the  interests  of  trade,  as  was  done  in  the  Statt  J^ 
caae.  As  a  rule  the  court  on  being  seised  d  t^ 
matter  would  doubtless  put  an  end  to  the  exiite« 
of  a  trade-mark  which  could  not  possibly  be  jiMtiied 
bylaw." 

I  have,  then,  to  in<juire  whether  the  reapcnidfli^' 
mark  is  one  whose  existence  can  be  justified  ia  lav^ 
At  the  time  when  it  was  registered  it  could  00I7  b? 
justified  on  the  ground  that  it  was  (in  the  ten^  ^ 
section  64  of  the  Act  of  1883)  a  "  fancy  wori"  Tfc 
meaning  of  **  fancy  word"  was  settled  inhreTf 
Duzer'a  Trade-Marky  35  W.  B.  294,  34  Ch.  D.  63. 
and  the  definition  there  given  was  that  it  most  eiths 
have  to  ordinary  English  people  no  meaning,  li^  ^ 
word  "  Eureka  ^'  or  the  word  **  Aeayton,"  orifitfeag 
any  meaning  at  all  it  must  be  obviously  iiotinl»dM 
to  be  descriptive.  It  has  since  been  decided  e 
accordance  with  this  definition.,  that  the  ««« 
"  Beversi "  could  not  be  regarded  as  a  trade-niaik  I& 
a  game :  Waterman  v.  Ayrea  ;  and  Kay,  U'M  ^^ 
Oroaamith'a  Trade-Mark,  intimated  his  opni»  »^ 
the  word  ** Emollio  "  ought  not  to  be  regwtoredi 
trade-mark  for  toilet  cream,  althon^  ^  ~^ 
decision  was  based  upon  another  ground. 

Now,  as  regards  the  word/*  BmoIKoloniB "  »  ■ 
quite  possible  that  an  ordinary  Englishman  ^°~S 
entirely  understand  the  composition  of  the  '^'^^T 
I  think  it  would  convey  to  his  mind  the  impreaMa  <» 
the  substance  so  designated  would  act  by  •°^S^Z5 
articles  to  which  it  was  intended  to  be  •l'!*^-^ 
consequentiy  the  word  is  descriptive.  In  my^**^ 
therefore,  it  ia  not  a  "fancy  word"  *»*™Jt 
definition  given  m  In  re  Van  Ihaer'a  2V«*"J^r 
That  case  was  decided  by  the  Court  of  Appeal  a  l»*. 
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and  in  the  following  year  an  Act  (51  &  52  Vict.  o.  50) 
was  passed  by  which  the  definition  of  a  trade-mark 
capable  of  refi;istTation  was  altered.  According  to 
section  10,  sub-section  (1),  of  this  amending  Act  a 
mark  may  be  registered  if  it  is  *'  {d)  an  invented  word 
or  («^  a  word  havine  no  reference  to  the  character  or 
quality  of  the  goods,  and  not  bein^  a  geographical 
name."  It  was  contended  that  this  Act  does  not 
require  that  an  invented  word  shall  not  have  any 
rerarence  to  the  character  or  quality  of  the  goods,  and 
consequently  that  an  invented  word  may  now  be 
registered  although  intended  to  be  descriptive.  I 
confess  that  at  the  hearing  I  was  favourably  impressed 
by  this  argument,  but  I  nnd  that  it  has  already  been 
considered  and  rejected  hy  Kay,  L.J.,  when  a  judge 
of  first  instance  in  In  re  Meyeratein's  Trade-Mark, 

In  that  case  the  question  arose  as  to  the  registra- 
tion of  the  word  "  Satinine,"  and  it  was  proposed  to 
register  it  in  respect  of  goods  in  class  47  in  the  3rd 
schedule  to  the  Trade-Murks  Bules,  1883,  comprising, 
among  other  things,  **  starch,  blue,  and  other  prepara- 
tions for  laundry  purposes."  The  argument  used  for 
the  applicants  was  that  imder  the  old  section  it  was 
necessary  that  a  word  to  be  capable  of  being  regis* 
tered  as  a  trade-mark  should  be  a  **  fancy  word,"  but 
that  now  it  is  sufficient  that  the  word  is  "  an  invented 
word,"  or  "a  word  having  no  reference  to  the 
character  or  quality  of  the  goods."  Kay,  L.  J.,  said : 
"  This  is  a  word  which  describes  the  quality  of  the 
goods,  and  there  is  extremely  little  invention  in  the 
matter,  for  the  only  invention  is  putting  at  the  end  of 
a  common  word,  '  satin '  —  which  brings  to  every 
man's  mind  in  a  moment  the  notion  of  a  glossy  sur- 
face— ^the  common  conclusion  '  ine»'  which  one  finds 
in  '  saUne,'  *  saccharine,'  and  numerous  other  English 
words.  Certainly,  if  that  is  inventing  a  word,  it  is 
the  easiest  mode  of  invention  one  can  possibly  con- 
ceive. But  I  understand  this  Act  of  1888  to  be  sub- 
ject to  the  limitation  which  the  decisions  have  put  on 
the  former  Act,  that  you  cannot  possibly  use  any 
word,  fancy  word  or  otherwise,  if  it  is  a  descriptive 
word  "  ;  and  then  he  ^oes  on  to  show  that  the  word 
"  8atinine  "  is  a  descriptive  word.  I  think  that  I  am 
bound  to  follow  that  decision,  and  therefore  I  have 
not  to  consider  what  would  otherwise  be  a  question 
wluch  would  require  some  consideration — namely, 
the  effect  of  section  27  of  the  Act  of  1888,  which  pro- 
vides that  "nothing  in  this  Act  shall  affect  the 
validity  of  any  act  done,  right  acquired,  or  liability 
incurred  before  the  commencement  of  this  Act." 
In  my  opinion  the  respondent's  mark  ought  not  to  be 
on  the  register. 

It  is  said,  however,  that  the  applicants  are  not 
persons  aggrieved  within  the  meanmg  of  section  99 
of  the  Act  of  1883,  and  that,  consequentiy,  no 
order  for  the  rectification  of  the  register  can  be 
made  at  their  instance.  On  that  question  the  recent 
decision  of  the  Ck>urt  of  Appeal  in  In  re  FowelVs 
Trade-Mark  appears  to  me  to  have  a  very  material 
bearing.  In  that' 'case  Powell  had  in  1876  regis- 
tered as  a  trade-mark  a  certain  device  which  com- 
prised the  words  **  The  Celebrated  Yorkshire  Relish," 
and  the  user  of  the  mark  was  claimed  for  twelve 
years  before  1875.  Then  in  1884  the  same  person 
registered  as  a  trade-mark  the  simple  words  "  York- 
shire Belish."  In  1891  Powell  commenced  an  action 
against  the  Birming:ham  Vinegar  Brewery  Co.  to  re- 
strain them  irom  using  a  label  containing  the  words 
"London  BeliBh,"  which  he  alleged  was  a  colour^ 
able  imitation  of  his  label,  but  he  did  not  claim 
against  them  as  violating  the  trade -mark  **  Yorkshire 
Belish,"  so  that  it  was  not  a  question  of  the  plaintiff 
in  that  action  seeking  to  restrain  the  defendauts  from 
infijnging  the  trade-mark  *'  Yorkshire  Belish."  In 
1893,  that  action  having  been  brought  in  1891,  the 


Birmingham  Vinegar  Brewery  Co.  moved  to  rectifv 
the  register  of  trade-marks  hy  expunging  the  mark 
consisting  of  the  words  *' Yorkshire  Belish."  The 
manager  of  the  company  was  cross-examined  when  the 
case  was  before  the  Court  of  Appeal.  He  stated  that 
if  the  directors  of  the  company  could  legally  make  a 
Yorkshire  Belish  with  their  own  name  upon  the 
botties,  it  was  possible  they  might  do  so,  but  he  did 
not  say  that  it  was  probable.  He  believed  that  the 
question  of  making  a  Yorkshire  Belish  had  never 
been  discussed  by  the  board  of  directors,  and  he  did 
not  know  whether  they  had  any  intention  to  sdl  it. 
Well,  it  seems  to  me  that  there  the  grievance,  if  there 
was  one,  was  almost  infinitesimal,  but  the  view  which 
the  Court  of  Appeal  took  is  very  clearly  stated  in  the 

t'udgments  of  Bowen  and  Kay,  L.JJ.  Bowen,  L.J., 
1893]  2  Ch.,  at  p.  406,  says :  "  Persons  who  are 
aggrieved  are  persons  who  are  in  some  way  or  other 
substantially  interested  in  having  the  mark  removed 
removed  from  the  register,  or  persons  who  would  be 
substantially  damaged  if  the  mark  remained.  It  is 
very  difficult  to  frame  a  nearer  definition  than  that,  but 
in  tiie  Apollinaria  case  it  was  pointed  out,  not  as  a  com- 
plete or  exhaustive  definition,  that  people  would  be 
aggrieved  if  they  were  in  tiie  same  tirade,  and  dealt 
in  the  same  article.  To  my  mind  it  is  equally  true 
that  persons  would  be  aggrieved  if  they  are  in  the 
same  trade,  and  might  reasonably  be  expected  to 
deal  in  the  same  article,  though  not  prepared  to  prove 
at  the  moment  that  they  had  f  orm^  a  clear  deter- 
mination to  do  so.  Supposing  tiiat  this  mark  ought 
not  to  be  on  the  register,  it  hampers  those  who  are 
in  the  trade,  and  who  might  wish  to  consider  the 
question  of  embarking  in  another  branch  of  the  trade, 
if  lawfully  entitied  to  do  so.  It  would  be,  to  my 
mind,  an  imbusinesslike  construction  to  place  on  the 
term  *  aggrieved'  to  say  that  it  comd  only  be 
applicable  to  those  who  actually  had  formed  a  fix^d 
and  crystallized  intention  of  dealing  in  the  particular 
article  if  permitted  to  do  so.  If  a  man  is  hampered 
iD  his  arrangements  of  business  matters  in  the  future 
by  the  fact  that  a  trade-mark  is  on  the  register  which 
ought  not  to  be  there,  he  is  a  person  who,  to  my 
mind,  is  sufficientiy  aggrieved  to  come  within  the 
section.  In  this  particular  case  it  is  perfectly  true 
that  '  Yorkshire  Belish '  denotes  the  article  which  is 
made  by  and  has  been  made  for  many  years  by  the 
appellant's  firm,  and  it  looks  extremely  unUkely  that 
any  person,  even  the  respondente,  could  now  use  the 
term  'Yorkshire  Belish'  without  running  great 
risks.  But  if  'Yorkshire  Belish'  is  not  a  term  to 
which  the  appellants  have  the  exclusive  right,  it  is 
conceivable  that  the  respondente  or  any  other  persons 
in  the  trade  might,  by  an  honest  and  strong  endea- 
vour carried  out  effectually,  so  distinguish  the  sale  of 
the  article  which  they  are  selling  from  the  sales  of 
appellante'  sauce  as  to  prevent  the  possibiLity  of 
the  outside  customer  being  deceived.  It  is  impos- 
sible for  a  court  of  law  te  say  that  it  might  not  be 
done,  and  if  it  can  be  done  the  trade  have  a  right  to 
have  that  door  left  open  to  them."  And  Elay,  L.J  , 
at  p.  409,  says :  **  The  applicante  in  this  case  are 
persons  who  are  manufacturers  amongst  other  things 
of  sauces.  For  anything  I  know,  and  for  anything 
that  can  possibly  be  determined  in  this  case,  they 
may  have  the  right  to  use  in  some  form  or  other  the 
words  '  Yorkshire  Belish '  as  a  designation  of  sauces 
made  by  them.  It  is  impossible  to  determine  in  tins  case 
that,  apart  from  the  registration,  if  there  was  no  such 
registration  as  that  complained  of,  they  would  not 
have  such  a  right.  That  may  hereafter  arise  in  a 
litigation  between  the  parties  in  order  to  deter- 
mine that  very  question,  and  as  at  present  ad- 
vised it  seems  to  me  qtdto  impossible  to  come 
to  any  definite  opinion  upon  the  subject.    But  the 
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argament  has  been  upon  the  evidence  now  before 
the  court  that  these  words  'Yorkshire  Belish' 
could  not  in  any  kind  of  way  be  used  by  the  appli* 
cants  as  a  description  of  any  sauce  made  by  them — 
could  not  be  le^;allyused,  and,  if  they  were,  we  should 
be  able  to  obtam  an  injunction  to  restrain  their  use, 
and,  therefore,  because  they  could  not  use  these 
woids,  they  cannot  be  persons  aggrieved  by  our  put- 
ting this  upon  the  register.  That  argument  has  been 
answered  by  what  Fry,  L.J..  said  in  the  ApoUinaris 
case.  What  he  said  in  ^ect  was  this :  If  you  are 
actually  suing  the  persons  who  are  appl3ring  to  have 
this  mark  taken  off  the  register,  you  miffht  sue  them 
on  two  grounds :  You  mignt  sue  them,  nrst,  because 
they  were  infringing  your  registered  trade-mark,  and 
as  to  that  you  womd  have  only  to  prove  that  your 
trade-mark  was  registered,  and  if  there  was  no  appli- 
cation to  take  it  off  you  would  succeed  at  once  ix  you 
showed  that  the  use  they  were  making  was  of  any 
substantial  part  of  your  trade-mark,  and  you  mi^ht 
sue  them  in  the  same  action  if  you  liked  for  usmg 
words  calculated  to  pass  off  their  goods  as  being 
the  goods  of  the  plaintiff  in  the  action.  That  is  a 
right  entirely  independent  of  the  right  to  a  trade- 
mark. Fry,  L.J.,  says  if  you  were  actually  suing 
the  man  who  is  being  sued  has  a  right  to  say,  *  That 
is  not  a  proper  trade-mark,'  and  has  a  right  to 
defend  himself  by  applying  to  have  the  trade-mark 
expunged  as  being  improperly  on  the  register.  I 
agree  that  his  language  is  confined  to  the  case  of  an 
actual  pending  action  for  that  purpose.  If  an  action 
were  brought  agaitist  a  person  wo  was  usin^  the 
trade-mark  for  an  injunction  to  prevent  an  infringe- 
ment of  the  trade-mark,  that  person  is  a  person 
aggrieved,  but  I.entirelv  deny  that  the  case  is  con- 
fined to  that.  If  he  be  a  person  engaged  in  the 
same  trade  who,  in  the  development  of  his  trade  here- 
after, may  find  it  necessarv  or  expedient  to  use  these 
words,  or  who  might  be  able  to  use  them,  either  alone 
or  in  conjunction  with  some  other  words,  if  it  were 
not  that  there  was  this  trade -mark  en  the  register, 
then,  to  my  mind,  he  is  a  person  aggrieved  by  having 
this  trade-mark  on  the  register,  which  prevents  his 
using  those  words  in  any  kmd  of  way.  Therefore,  I 
think  these  persons,  being  persons  in  the  same  trade 
as  to  whom  I  am  not  at  all  satisfied  it  may  not  be 
expedient  in  the  development  of  the  trade  hereafter 
to  use  the  words  '  Yorkuiire  Relish,'  either  alone  or 
in  conjunction  with  some  other  woids,  and  not  being 
at  all  satisfied  that  they  may  not,  for  anything  that 
appears  to  the  contrary  in  this  case,  have  some  right 
to  do  that  if  these  words  were  not  registered,  are 
persons  aggrieved  by  the  fact  of  this  trade-mark  being 
on  the  register  if  it  is  improperly  there." 

Applying  that  law  to  the  present  case,  here  the 
appuoants  are  persons  who  are  manufacturing  a 
certain  substance  which  they  call  **  Molliscorium,"  lust 
as  in  that  case  the  applicants  were  persons  manufac- 
turing a  substance  which  they  called  London  Belish. 
So  far  as  I  can  see,  the  appUcants  may  hereafter,  in 
the  development  of  their  business,  wish  to  apply  the 
name  **  Emolholorum  "  to  some  substance  of  their  own 
manufacture  (similar  to,  but  not  identical  with,  their 
*'  Molliscorium  "),  and  if  they  can  honestly  do  so  they 
have  a  right,  in  the  language  of  Bowen,  L.J.,  to  have 
that  door  left  open  to  them. 

In  my  judgment,  therefore,  the  motion  succeeds, 
and  I  make  an  order  in  the  terms  of  the  notice  of 
motion,  but,  having  regard  to  the  great  delav  and 
the  failure  of  one  of  the  grounds  on  which  it  is  based. 
I  make  no  order  as  to  costs. 

Solicitors  for  the  applicants,  G,  8.  WarmingUm  A  Co, 

Solicitors  for  the  respondents,  Taylor,  Hoare,  A 
Taylor,  for  Nodder  dh  Trdhoumn,  Salisbury. 


Chan.  Div.  1  « .  oo 

Vaughan  Williams,  J.  f  ^^^ 

In  re  Nbw  Tebbas  Tin  Minino  Co.  (Ldchkd].  (a.) 

Company — Winding  up-^Voluniary  liquidaiion^-8iim' 
nariea  Court — Jurisdiction  —  Transfer  — Bdainer  of 
proceedings— Companies  Act,  1862  (25  <fe  26  Fid  c 
89),  s.  SI— Companies  {Winding-up)  Act,  1890  (o3<t 
64  Vict.  c.  63),  s.  1,  sub-section  (4);  s.  3,  «ii^-iec^ 
1 ;  s.  32,  suh'sections  1,  2. 

A  company  formed  to  work  mines  "  in  ComwaU  or 
elsewhere  "  was  in  course  of  voluntary  liquidaHon,  tad  a 
contributory  applied  under  the  Companies  Ad,  1862,  <d 
the  High  Court  for  the  removal  of  the  liquidator.  A% 
application  in  the  voluntary  liquidation  by  another  eob- 
trtbutory  in  respect  of  other  matters  had  been  madt  in 
the  Stannaries  (hurt,  and  a  consent  order  had  heeh  mUt 
thereon.  A  preliminary  objection  was  raised  ikst  the 
applioaJtion  ought  to  have  been  made  to  the  ^amrnm^ 
Court,  and  not  to  the  High  Court. 

Held,  that  the  jurisdiction  was  in  the  Stannari^  Csmrt 
unless  it  was  shown  that  the  company  was  adtuaUy  work- 
ing mines  beyond  the  limits  of  the  Stannaries.  Aafkit 
had  not  been  shown,  the  jurisdidion  ipas  prima  fade  in 
the  Stannaries  Court;  and,  having  regard  to  the  fsd 
that  proceedings  had  already  been  taken  in  that  oottrt,  ^ 
povoer  to  retain  under  section  3,  suh-seetum  I,  of  fk 
Companies  {Winding-up)  Ad,  1890,  ought  not  is  k 
exercised ;  and  thai  the  present  application  ought  to  k 
transferred  to  the  Stannaries  Court. 

Motion. 

The  abovenamed  company,  which  was  in  vdimtirf 
liquidation,  was  registered  in  1882  to  "  purdisse  or 
ouierwise  acquire  and  work  mines,  minerals,  sod 
mining  rights,  lands,  and  hereditaments  in  CorawiD 
or  elsewhere  in  England."  The  registered  offices  of  tite 
company  was  by  the  memorandum  to  be  sitosted  in 
England.  The  company  had  at  one  time  wodEsd  a 
mine  in  Cornwall,  and  it  did  not  appear  that  it  bid 
ever  worked  any  mine  not  in  Cornwall.  An  appEia- 
tion  relating  to  other  matters  than  the  present  spfii' 
cation  had  been  made  in  the  voluntary  liquidatiaQ  to 
the  Vice- Warden  of  the  Stannaries  by  a  o(Hitrilmtorj, 
and  an  order  had  been  made  therein  by  cooNBt 
This  was  a  motion  by  a  contributory,  other  thu  tk 
one  who  had  applied  to  the  Stannaries  Court,  for  tk 
removal  of  the  liquidator  and  the  appoinfaiMiit  d 
another  person  to  act  in  that  capacity. 

A  preliminary  objection  was  now  raised  tlist  tk 
motion  ought  to  have  been  made  in  the  Stssmbei 
Court. 

MicMem,  for  the  liquidator,  said  thai  unlesi  ^ 
proceedings  were  retained  in  the  Hjp;^h  Court  mur 
section  3,  sub-section  1 ,  of  the  Companies  ( Windxng-^l 
Act,  1890,  they  oug:ht  to  be  transferred  to  tk» 
Stannaries  Court,  and  in  support  of  this  oontentioa  ^ 
referred  to  the  Companies  Act,  1862,  s.  81,  titeCoB* 
panics  (Winding-up)  Act,  1890,  s.  1,  sub-seotioB  (4}> 
s.  32,  sub-sections  (1)  and  (2) ;  In  re  The  BuUenmi 
Basset  Tin  and  Copper  Co.,  3d  SouoiTOBS'  JoUBKil* 
260;  and  In  re  Watson  A  Sons  {Limited)^  39  W.B. 
633,  [1891]  2  Ch.  55,  which  last  case,  he  said,  Ao^ 
that  section  3,  sub-section  1,  of  the  Act  of  1690  cbd 
not  apply  to  voluntary  liquidations.  [YAroBii 
Williams,  J. — In  re  Watson  d:  Sons  only  mesas  tki^ 
generally  speaking,  the  Companies  (Winding-op)  ict 
1890,  has  no  application  to  voluntary  liquidatioa:  aee 
In  re  The  Stod  and  Share  Auction  and  Bernktng  Ce., 
ante,  p.  300.] 

Oswald,  Q.C,  and  BramweU  Davis,  for  tiiei 


(a.)  Reported  by  V.  db  S.  FowxB,  Esq., 
at-lAW. 


Yoi.3aji. 

[Jiiiie9.1BB4.] 

THE  WEEKLY  REPORTER. 

606 

High  Ck)TJBT. 

.  COLB  V.  ELBT. 

HlOH  COTJBT. 

oontended  that  there  was  no  power  to  transfer. — ^The 
wordB  '*  in  Cornwall  or  elsewnere  "  were  surplusage, 
and  the  company  had  power  to  work  mines  outside 
the  limits  of  the  Stannaries. 

They  referred  to  In  re  The  SUver   VaUey  Mines,  30 
W.  B-  36,  18  Ch.  D.  472. 


Vaxtohait  Williahs,  J. — I  am  of  opinion  that  in 
the  cironmstanoes  of  this  case  the  jurisdiction  is  prtTna 
facie  in  the  Stannaries  Court.  I  think  this  company 
was  formed  for  the  purpose  of  working  mines  within 
the  Limits  of  the  Stannaries,  although  not  ezdusiyely 
within  those  limits.  Having  regard  to  the  terms  of 
the  Act  of  1890, 1  think  that  the  moment  that  appears, 
the  jurisdiction  is  in  the  Stannaries  Coiu:t  until  it  is 
po^^ed  that  tiie  company  has  heen  working  mines 
heyond  the  limits  of  the  Stannaries.  I  will  gpye  the 
plaintiffs  an  opportunity  of  showing  that  this  com- 
pany has  heen  working  mines  beyond  such  limits; 
but  in  the  meantime  I  decline  to  exercise  my  power 
of  retaining  the  case  here,  having  regard  to  the  fact 
that  the  matter  has  been  under  consideration  in  the 
Stannaries  Court,  and  un  order  by  consent  has  been 
made  there. 

His  lordship,  on  the  plaintiff's  not  giving  any  further 
evidence,  made  an  order  transferring  the  motion  and 
the  proceedings  thereon  to  the  court  of  the  Vice- 
Warden  of  the  Stannaries  to  be  heard  by  him,  and 
reserving  all  costs  to  be  dealt  with  by  him. 

Solicitors,  Lewis  W.  Gregory ;  John  A.  Maxwell, 


May  4. 


a  B.  Div.  \ 

(Charles  and  Collins,  JJ.)  j 

Cole  v.  Eley.  (a.) 

Solicitor — Lie7i  for  costs — Assignment  of  judgment  debt 
— Charging  order — **  Bon&  fide  purchaser  for  value 
vnihout  notice"^ Solicitors  Act,  1860  (23  4?  24  Vict, 
c.  127),  s.  28. 

A  judgment  debt  was  assigned  by  a  plaintiff  to  a 
purch€iser  for  valuable  consideration.  The  plaintiff^s 
solicitor  had  a  lien  upon  the  judgment  debt  for  costs,  and 
obtained  a  charging  order  after  the  assignment  had  been 
made. 

By  the  Solicitors  Ad,  1860,  s.  28,  the  court  may 
declare  the  solicitor  entitled  to  a  charge  upon  the  property 
recovered,  **  and  aU  conveyances  and  ads  done  to  defeat 
.  .  .  such  charge  .  .  .  sliall,  unless  made  to  a 
honk  fide  purchaser  for  value  without  notice,  be  abso- 
lutely void    ,     ,     ,    as  against  such  charge,^^ 

Held,  that  *^  without  notice^*  means  **  vnthout  notice 
of  the  lien  "  ;  that  the  buying  of  a  judgment  debt  gives 
the  purchaser  notice  of  the  solicitor* s  lien  ;  and  that  the 
assignee  tuas  not  a  boniL  fide  ptbrcJMser  without  notice. 

Appeal  from  an  order  of  Lawrance,  J.,  in  cham- 
bers. 

The  plaintiff,  in  the  action  of  Cole  v.  Eley,  having 
had  judgment  entered  for  him  by  consent,  assigned 
a  part  of  the  judgment  debt  to  one  Bead,  who  had 
been  a  witness  in  the  action.  Notice  of  the  assign- 
ment was  given  to  the  plaintiff's  solicitor,  who  there- 
upon applied  for  a  charging  order  upon  the  judg- 
ment debt  for  his  costs  and  expenses. 

By  the  Solicitors  Act,  I860  (23  &  24  Vict.  c.  127), 
s.  28,  the  court  may  declare  the  solicitor  entitled  to  a 
charge  upon  the  property  recovered,  "  and  all  con- 
veyances and  acts  done  to  defeat  ....  such 
charge    .     .     .    shall,  unless  made  to  a  bond  fide 

(a.)  Beported   by  Theobald  Mathbw.   Rsq., 
Banister*  at-Law. 


purchaser  for  value   without  notice,  be  absolutely 
void    ...    as  against  such  charge." 

Lawrance,  J.,  mMe  the  charnng  order. 

The  assignee  appealed  to  the  Divisional  Court. 

H,  Kent,  for  the  appellant  (the  assignee). — ^Law- 
rance, J.,  was  wrong  in  making  the  charging  order. 
The  assignee  is  **a  bond  Jide  purchaser  for  value 
without  notice."  The  judgment  debt  was  assigned 
before  the  making  of  the  charging  order,  and  the 
assignee  is  protect^. 

Crispe  and  Hawtin,  for  the  respondent  (solicitor  to 
the  plaintiff). — "Without  notice"  does  not  mean 
**  without  notice  of  charge."  It  means  *'  without 
notice  of  lien" — i.e.,  circumstances  which  give  rise 
to  a  charge.  The  assignee  knew  that  he  was  buying 
a  judgment  debt.    The  solicitor's  lien  exists  ab  initio. 

The  foUowing  cases  were  referred  to: — Emden  v. 
Carte,  29  W.  B.  840,  19  Ch.  D.  311 ;  Pilcher  v.  Arden, 
26  W.  B.  163.  7  Ch.  D.  318;  Boss  v.  Buxton,  42 
Ch.  D.  190,  37  W.  B.  Dig.  169;  Haymes  v.  Cooper,  12 
W.  B.  639,  33  Beav.  431 ;  In  re  Suffield,  36  W.  B.  303, 
584,  20  Q.  B.  D.  693 ;  Brunsdon  v.  Allard,  7  W.  B. 
581,  2  E.  &  E.  19;  Price  v.  Crouch,  60L.  J.  Q.  B. 
767,  40  W.  B.  Dig.  248  ;  Faithfull  v.  Ewen,  26  W.  B. 
270,  7  Ch.  D.  495 ;  DaUow  v.  Oarrold,  33  W.  B.  219, 
14  Q.  B.  D.  543 ;  Hough  v.  Edwards,  26  L.  J.  Ex. 
54,  5  W.  B.  C.  L.  Dig.  217 ;  Sympson  v.  Prothero,  5 
W.  B.  814 ;  Shippey  v.  Qrey,  28  W.  B.  877 ;  Hirsch  v. 
Coutes,  4  W.  B.  656,  18  C.  B.  757  ;  Pickering  v. 
Ilfracombe  Railway  Co,,  16  W.  B.  458,  L.  B.  3  C.  P. 
235;  Badeley  v.  Consolidated  Bank,  36  W.  B.  745,  38 
Ch.  D.  238. 

Chables,  J. — ^This  case  is  a  somewhat  perplexing 
one,  but  there  is  no  reason  why  we  should  defer  our 
judgment.  It  is  a  contest  between  a  solicitor  who 
has  obtained  a  charging  order  on  moneys  recovered 
by  his  exertions  and  a  person  who  has  bought  for 
valuable  consideration  a  judgment  debt.  The  judg- 
ment debt  was  recovered  in  the  action  of  Cole  v.  Eley, 
in  which  the  resi>ondent  acted  as  the  plaintiff's  solicitor. 
The  plaintiff  assigned  part  of*  the  debt  to  Bead  {the 
appcdlant),  and  the  charging  order  was  then  inade  by 
Lawrance,  J. ,  at  chambers.  The  bona  fides  of  the  assign- 
ment is  not  disputed,  and  the  question  for  us  is,  Ought 
the  charging  order  to  have  been  made  ?  The  answer 
is,  Tes.  The  rights  of  the  parties  do  not  altogether 
depend  upon  the  statute  of  1860,  though  the  question 
whether  the  solicitor  shall  have  a  charge  does  depend 
upon  it.  The  solicitor  undoubtedly  has  a  lien  for  his 
costs  from  the  date  of  the  judgment.  What  is  his 
position  with  reeard  to  other  persons  whose  rights 
have  accrued  and  are  jperfected  before  the  charging 
order  is  made  ?  The  Solicitors  Act,  1860,  by  section 
28,  has  left  the  rights  of  other  persons  protected  if 
the  purchase  is  bond  fide  and  '^  without  notice." 
**  Without  notice  "  of  what  P  At  first  sight,  reading 
the  statute  strictly,  it  appears  to  mean,  '*  without 
notice  of  the  charge  "  ;  but  on  closer  consideration  it 
is  clear  that  the  true  construction  is,  "  without  notice 
of  the  hen."  The  fact,  therefore,  that  the  assignee 
had  the  debt  assigned  to  him  before  the  charging 
order  was  made  is  not  decisive  in  his  favour.  Had 
he  notice  of  the  lien  ?  There  certainly  was  no  express 
notice,  and  to  that  extent,  therefore,  he  was  "  a  bond 
fide  purchaser  without  notice";  but  had  he  actual 
notice  ?  The  authorities  show  decisively  that  he  had. 
The  assignee  knew  that  he  was  buying  a  judgment 
debt.  According  to  Lord  Bonully  in  Haymes  v.  Cooper, 
the  assignee  of  a  fund  in  court  takes  subject  to  the 
solicitors  lien  for  costs,  which  the  client's  assignment 
does  not  afESsot  "My  opinion  it,"  he  sayi,  '*fhat 
where  a  man  knows  tiiat  there  is  fund  in  court,  he 
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knows  also  that  it  is  imbjeot  to  the  solicitor's  lien  for 
his  oosts  in  recovering  it,  and  that  he  is  entitled  to  be 
paid  in  the  first  instance."  He  treats  the  fact  that  the 
fund  is  in  coiui;  as  notice  of  the  lien.  Do  the  same 
considerations  apply  to  a  judgment  debt  P  At  first  I 
thought  not,  and  was  impressed  bv  the  argument  that 
if  the  assignment  of  a  judgment  debt  was  notice  of  a 
lien  the  words  *'  bond  fide  purchaser  for  value  without 
notice  "  are  incapable  of  bearing  a  sensible  meaning. 

But  the  decision  of  the  Court  of  Appeal  in  Faith/uU 
V.  Ewen  binds  us.  There  the  oourt  held,  in  a 
considered  judgment,  that,  as  the  defendants  had 
notice  of  the  suit,  they  must  be  presumed  to  have 
known  the  rights  of  the  solicitor  of  the  plaintiffs. 
Baggallay,  L.J.,  says :  "  The  defendants  .  .  .  and 
their  advisers  were  of  course  aware  of  the  pending 
suit,  and  they  must  have  known,  or  must  be  presumed 
to  have  known,  the  rights  which  the  solicitor  of  the 
plaintiffs  was  entitled  to  under  the  statute."  It  is 
said  that  Faith/uU  v.  Ewen  was  an  administration  suit 
and  that  different  considerations  apply  in  sack  a  case ; 
but  that  argument  will  not  avail,  because  FaUh/uU  v. 
Ewen  was  followed  in  Shij^pw  v.  Chret/t  where  the 
controversy  was  somewhat  smmar  to  the  present  one, 
and  it  was  held  that  an  ex  parte  gaimshee  order  did 
not  take  priority  over  the  solicitor's  lien.  On  the 
authority  of  these  cases  the  order  of  Lawrance,  J., 
must  be  upheld,  but,  to  prevent  any  misunderstand- 
ing, I  direct  that  the  £100,  or  the  sum  received,  shall 
be  applied  .solely  to  the  action  of  Cole  v.  Eky. 

Collins,  J. — ^The  soUdtor  had  an  equitable  right 
to  the  funds  in  the  hands  of  the  debtor,  and  wat 
ri^ht  could  only  be  defeated  by  a  bond  fide  purchaser 
without  notice.  If  the  purchaser  took  the  assign- 
ment with  notice  of  the  fact  that  the  solicitor  had 
riffhts  over  the  judp^ent  debt,  his  title  cannot  over- 
ride that  of  the  solicitor.  The  question  is  concluded 
by  authority,  for  FaithfuU  v.  Ewen  decides  that 
knowledge  of  the  existence  of  a  suit  is  notice  of  the 
solicitor's  rip^hts.  The  garnishee  cases,  at  first  siffht, 
create  a  difficulty,  but  they  can  all  be  explained  by 
the  doctrine  that  the  creditor  takes  nothing  more  than 
the  rights  of  the  debtor,  ^d  cannot  be  ph&ced  in  the 
same  position  as  a  bond  fide  purchaser  for  value.  The 
principle  is  stated  by  Willee,  J.,  in  Hirech  v.  Coatee, 
He  says :  '*  This  statute  (the  Common  Law  Procedure 
Act)  must  be  construed  like  any  other  statute, 
giving  its  words  their  plain,  ordinary,  and  proper 
sense.  So  construing  it,  I  think  it  can  only  operate 
to  give  the  judgment  creditors  the  same  degree  of 
charge  upon  the  debts  which  are  the  subject  of  the 
order  as  an  assignment  in  bankruptcy  would  give, 
such  as  the  judgment  debtor  was  entitled  to  at  law 
and  in  equify."  He  repeats  the  same  principle  in 
Pickering  v.  H/raconibe  Bailway  Co,y  and  it  has 
received  confirmation  in  Baddey  v.  Consolidated  Bank, 
Here  what  was  purchased  was  the  fruits  of  the 
action,  and  the  appellant,  it  seems  to  me,  has 
admitted  notice.  He  cannot  be  said  to  be  a  bond  fide 
purchaser  without  notice* 

Appeal  dismissed. 

Solicitors  for  the  appellant,  F,  Norton. 

Solicitors  for  the  respondent,  Montagu^  Scott,  dh 
Baker. 
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The  plaintijPs  ccU  died  from  the  effects  of  eotui;  </ 
a  yew  tree  which  was  wholly  within  the  defndutt$ 
boundary y  although  it  could  be  reached  by  am  omad 
standing  on  the  plaintiff^ s  land.  There  was  no  ecidcm 
of  any  obligation  on  tlie  part  of  the  de/endatd  to  femx 
against  the  plaintiff^ s  cattle^  or  that  the  yew  tree  amrii- 
tuted  a  trap  or  nuisance. 

Held,  distinguishing  Fletcher  v.  Bylands,  tiai  ik 
true  test  was  whether  the  colt  had  a  right  to  be  w^  k 
was  when  he  received  the  hurt ;  thai  the  j^ostestum  %  tk 
defendant  of  something  attractive  and  injurious  <o  caSk 
oast  no  duty  upon  him  to  take  preoau;tions  agaimd  tnt- 
pass  by  his  neighbotMr*s  cattle  in  pursuit  of  it,  luilm  H 
was  in  the  nature  of  a  trap;  aaid  thai,  in  iki  pn^d 
case,  there  was  no  breach  of  any  duly  owed  6y  tie  de- 
fendant  which  rendered  him  liable  to  compensak  tk 
plaintiff. 

Appeal  from  a  verdict  and  judgment  for  Hht  plaia- 
tiff  toT  £22  in  the  county  court  at  Andover. 

Horace  Browne,  for  the  defendant. 

T,  WiUes  Chitty  and  Newbolt,  for  the  plainti£ 

Cur.  adv.  wdL 

The  facts  and  the  nature  of  the  aigumflot  h£- 
dently  appear  from  the  written  judgmeotB  of  tk 
court. 

In  addition  to  the  cases  referred  to  in  the  jv^ 
ments,  counsel  for  the  defendant  cited:  De^  t- 
Midland  RaUway,  6  W.  B.  364,  1  H.  &  N.,  at  p.  7^, 
and  Lee  v.  RiUy,  13  W.  B.  751.  34  L.  J.  C.  P.  211 

April  26.— Charles,  J.— This  is  an  apped  frae 
a  verdict  and  judgment  for  the  plaintiff  gif«o  ia  tk 
county  court  at  Andover  for  £22,  being  theTalerf 
a  colt  of  the  plaintiff  which  was  alleged  to  have  b«i 
poisoned  by  eating  the  defendant's  yew  ttWL  1^ 
grounds  of  the  appeal  were,  first,  that  there  wii  u 
evidence  to  go  to  the  jurv  that  the  oolt  had,  in  ^ 
eaten  of  the  yew  trees  of  the  defendant,  and,  iMoeiT. 
that  if  there  was,  the  oolt  had  eaten  the  yewfeww 
under  circumstances  which  entailed  no  legtl  IiiUbtf 
on  the  defendant. 
The  facts  of  the  case  were  as  follows :— 
The  plaintiff  was  a  farmer,  and  occupied  t  m^ 
separated  from  tiie  premises  of  the  defendant  by « 
fence.  On  the  side  of  the  fence  next  the  fisio^i 
field  was  a  ditch,  belonging  to  the  defeoaaat  Ck 
the  defendant's  land  near  the  fence  grew  a  jrewtrm 
the  branches  of  which  projected  over  the  m^  ^ 
not  beyond  it.  They  did  not  overhang  the  plii^^ 
field.  At  the  distance  of  about  120  yank  ff^ 
anoUier  yew  tree  which  overhung  the  plimtiff^  » 
in  the  garden  of  one  Hunt,  and  in  the  hedge  ^  ^ 
plaintifPs  field  about  fifty  yards  from  the  defmi^* 
yew  tree  there  was  a  smiall  yew  bush.  On  the  Sio 
of  the  June  the  colt,  and  several  other  honei.  v* 
in  the  plaintiff's  field.  On  the  26th  the  oo^  ^ 
found  dead  five  yards  ^m  the  defendant's  yev,  v 
there  was  no  doubt  from  the  examinaHnn  ma^  « 
the  body  that  it  had  died  from  eating  yew  kj^ 
All  the  three  trees— the  defendant's,  Honft,  ttd* 
plaintiff's  yew  bush— presented  ^pearances  of  hvsBt 
been  recently  eaten.  A  veterinary  saxgeon  stw 
that  it  was  a  fact  within  his  knowledge  tk^  batfi 
have  been  known  to  walk  a  mile  after  ^'^i'^^ 
before  dying,  and  then  to  drop  down  dead.   ^* 

(a.)  Beportedby  John  P.  Mellob,  Eflq.,Bttn^ 
at-Iiaw. 


VoLXLH.        [j««.g,i8B4.]      THE  WEEKLY  REPO&TER. 


601 


High  Ck)T7BT. 


PONTmO  V.  NOAKBS. 


HlQH  COUBT. 


case,  however,  would  be,  he  said,  exceptional.  The 
animal  most  often  drops  down  dead  directly  after 
eating,  or  within  a  short  distance. 

Upon  this  eyidence  the  judge  was  asked  to  direct 
a  yerdiot  for  the  defendant,  on  the  ground  that 
there  was  no  evidence  pointing  to  the  colt  having 
eaten  of  the  defendant's  yew.  It  was  equally  con- 
8istent»  it  was  scdd,  with  the  colt  having  eaten 
either  of  Hunt* s  yew  tree  or  the  plaintiff's  yew 
hush.  The  judge,  however,  thought  there  was  a 
case  for  the  jury,  and  they  found  tiiat  the  colt  had 
eatoi  of  the  defendant's  tree  and  not  of  the  other 
trees.  I  have,  after  some  hesitation,  come  to  the  con- 
clusion that  there  was  some  evidence  to  support  this 
finding,  having  regard  in  particular  to  the  evidence 
of  the  veterinary  surgeon.  The  defendant's  yew  had 
been  freshly  eaten,  and  the  most  common  case  is  that 
death  ensues  directly.  The  colt  was  found  only  five 
yards  from  the  tree,  and  the  two  other  possible  causes 
of  mischief  were  respectively  120  and  50  yards  off. 
This  being  the  view  I  t^e  of  the  evidence,  it  becomes 
necessary  to  consider  the  second  point.  The  poisonous 
Izee  was  admitted  to  be  wholly  on  the  defendant's 
land,  but  inasmuch  as  it  was  so  near  to  the  boundary 
that  an  animal  could  easily  reach  the  branches  it  was 
contended  that  the  principle  of  Fletcher  v.  Bylands, 
14  W.  E.  799,  L.  E.  1  Ex.  265,  L.  E.  3  H.  L.  330,  17 
W.  E.  Dig.  17,  was  applicable.  But  this  argument 
appears  to  me  to  rest  on  a  misconception  of  what  that 
case  really  decided.  The  decision  only  refers  to  the 
escape  from  a  defendant's  land  of  something  which 
he  has  brought  there  and  which  is  likely  to  do  mis- 
chief if  it  escapes.  In  delivering  the  judgment  of  the 
Exchequer  Chamber  Blackburn,  J.,  laid  down  the 
true  rule  of  law  in  words  expressly  approved  and 
adopted  in  the  House  of  Lords  as  follows: — ''The 
person  who  for  his  own  purposes  brings  on  his  land 
and  collects  and  keeps  there  anything  likely  to  do 
mischief  if  it  escapes  must  keep  it  in  at  his  peril,  and 
if  he  does  not  do  so  is  prima  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence  of  its 
escape."  Various  illustrations  are  then  given,  in  all 
of  which  the  cause  of  offence  was  not  **  kept  in  "  by 
the  defendant. 

Thus  the  person  whose  grass  is  eaten  by  the  escap- 
ing cattle  of  his  neighbour,  whose  mine  is  flooded  by 
water  from  his  neighbour's  reservoir,  whose  cellar  is 
invaded  by  filth  from  his  neighbour's  privy,  or  whose 
habitation  is  made  unhealthy  by  vapours  from  his 
neighbour's  factory,  has  in  each  case  legitimate 
gronnd  of  complaint.  To  use  the  language  of  the 
court  in  Tenant  v.  Goldwin,  1  Salk.  360  :  *'  He  whose 
dirt  it  is  must  keep  it  in,  tiiat  it  may  not  trespass." 
And  many  other  cases  might  be  referred  to  to  illus- 
trate the  rule.  In  all  of  them,  however,  it  will  be 
found  ihat  the  noxious  thing,  be  it  **  beasts,  water, 
filth,  or  smell,"  or  what  not,  has  somehow  escaped 
from  the  defendant's  land.  Thus  in  Firth  v.  Bowling 
Iron  Co.,  26  W.  E.  558,  3  0.  P.  D.  254,  the  defend- 
ant's predecessors  had  fenced  their  land  with  wire 
rope,  which  the  defendants  allowed  to  remain.  From 
long  exposure  the  strands  of  Ute  wires  composing  the 
rope  b^same  decayed  and  pieces  of  it  fell  on  the 
plaintiff's  adjoining  pasture.  One  of  his  cows 
swallowed  a  piece  and  died  in  consequence.  The 
defendant  was  held  liable  to  compensate  the  plaintiff. 
Aa  again,  where  the  defendants  planted  on  then: 
own  uund  a  yew  tree,  which  projected  over  the  plain- 
tiff's land,  and  the  plaintiff's  horse  ate  of  it  and  died, 
the  defendants  were  held  liable :  Orowhwrat  v. 
Amereham  Burial  Board,  27  W.  E.  95,  4  Ex.  D.  5. 
On  the  other  hand,  in  a  case  where  the  declaration 
merely  charged  that  the  defendant  was  possessed  of 
yew  trees,  the  clippings  of  which  he  knew  to  be 
poiflonous,  it  was  held  that  such  an  allegation  of  fact 


did  not  support  a  duty  to  take  care  to  prevent  the 
clippings  from  being  put  upon  his  neighbour's  land 
where  horses  and  cattie  might  eat  them :  Wilson  v. 
Newberry,  20  W.  E.  Ill,  L.  E.  7  Q.  B.  31.  The  rule 
of  law  enunciated  in  Fletcher  v.  Bylanda  I  think, 
therefore,  has  no  application,  and  I  proceed  to  con- 
sider whether,  upon  any  other  ground,  the  defend- 
ant's liability  can  be  made  out. 

Can  it  be  said  that  there  is  any  duty  on  a 
man  either  not  to  grow  a  poisonous  tree  so  near 
the  boundary  of  his  property  as  to  be  easily 
accessible  to  the  stock  of  his  neighbour,  or,  if 
he  does  so,  to  take  precautions  to  prevent  any 
danger  to  the  stock  arising.  Now  here  it  must  be 
remembered  that  no  liability  on  the  part  of  the 
d^endant  to  fence  against  the  cattle  of  his  neighbour 
was  proved.  Had  any  such  liability  been  shown  to 
exist,  and  had  the  fence  been  defective,  it  might  well 
have  been  found  by  the  jury  that  the  colt  had 
obtained  access  to  the  defendant's  land  through  breach 
of  his  obligation  to  fence,  and,  the  poisonous  tree 
being  immediately  within  the  fence,  that  the  eating  of 
its  leaves  by  the  colt  was  the  natural  consequence  of 
the  defendant's  breach  of  duty ;  bnt,  there  oeing  no 
liability  on  the  part  of  the  defendant  to  repair  the 
fence,  I  do  not  see  that  he  can  be  made  responsible 
for  the  eating  of  these  yew  leaves  by  an  animal  which, 
in  order  to  reach  them,  had  come  upon  his  land.  The 
hurt  which  the  animal  received  was  due  to  his  wrong- 
ful intrusion.  He  had  no  riffht  to  be  there,  and  his 
owner,  therefore,  has  no  right  to  complain. 

The  true  test  in  such  a  case  is  pointed  out  by  Gibbs, 
C.J.,  in  Deane  v.  Clayton,  7  Taunt.,  at  p.  533,  in  a 
judgment  which  was  emphatically  approved  by  the 
Court  of  Exchequer  in  Jordin  v.  Crump,  8  M.  &  W. 
782,  though  on  me  facts  proved  in  Deane  v.  Clayton 
the  court  was  equally  divided  as  to  what  judgment 
should  be  entered.  We  must  ask,  he  says,  in  each 
case  whether  the  man  or  animal  which  suffered  had 
or  had  not  a  right  to  be  where  he  was  when  he 
received  the  hurt.  If  he  had  not  then  (unless,  indeed, 
the  element  of  intention  to  injure  as  in  Bird  v.  Holhrooh, 
4  Bing.  628,  of  nuisance  as  in  Barnes  v.  Ward,  9  C.  B. 
392,  is  present]  no  action  is  maintainable.  It  was, 
however,  urged  that  there  was  here  something  in  the 
nature  of  nuisance,  and  that  the  growing  of  this  yew 
tree  so  near  the  boundary  was  actionable  in  case 
damage  was  caused  by  it,  on  the  same  ground  as  that 
on  wluch  Townsend  y.  Wathen,  9  East,  277,  was  decided. 
It  was  there  held  that  if  a  man  places  traps  baited 
with  flesh  on  his  own  ground  so  near  to  the  premises 
of  another  tiiat  dogs  kept  on  his  neighbour's  premises 
must  probably  be  attracted  by  their  instinct  into  the 
traps,  and  if  in  consequence  his  neighbour's  dogs  are 
so  attracted  and  are  injured,  an  action  lies.  But  no 
evidence  whatever  was  offered  in  this  case  that  the 
yew  trees  could  be  regarded  as  a  trap  in  this  sense  to 
the  plaintiff's  horses,  and  in  the  absence  of  any  such 
eyidence  it  was,  I  think,  the  plaintiff's  business  to  keep 
his  horses  from  going  too  near  the  tree,  and  not  the 
defendant's  duty  to  take  any  precautions  against 
their  doinff  so.  In  the  result,  therefore,  I  think  that 
this  appe^must  be  allowed,  and  judgment  entered  for 
the  defendant  with  costs. 

Collins,  J. — If  I  had  not  already  written  my 
judgment  in  this  case  I  should  be  disposed  to  content 
myself  with  saying  that  I  entirely  agree  with  that 
which  has  just  been  delivered  by  my  brother  Charles. 
But  as  it  is  I  will  proceed  to  read  it.  [The  learned 
judge  stated  the  facts,  and  proceeded  :^J 

The  yew  tree  in  question  was  wholly  within  the 
defendants  boundary,  therefore  it  seems  dear  that 
the  principle  of  which  Fletcher  v.  Bylands  is  an 
instance  has   no   application   to   this    case.      The 
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principle  there  stated  was  that  the  **  person  who,  for 
his  own  purposes,  brings  on  his  land  and  ooUeots  and 
keeps  there  anything  likely  to  do  mischief,  if  it  escapes, 
must  keep  it  in  at  his  peril.'*  That  case,  as  is 
pointed  out  by  Mellor,  J.,  in  Wilson  v.  Newberry,  was 
decided  on  the  analogy  of  Tenant  v.  Ooldmn, 
where  it  was  said,  **  He  whose  dirt  it  is  must  keep 
it  in,  that  it  may  not  trespass."  Here  there  has  been 
no  escape  or  trespass  of  anything  kept  by  the  defend- 
ant, ana  if  he  is  liable  at  all  it  must  oe  for  not  taking 
precautions  to  prevent  the  plaintiff's  cattle  from  getting 
access  to  the  defendant's  yew  tree  on  the  defendant's 
own  premises — in  other  words,  for  negligence.  I 
should  add  that  there  was  no  evidence  of  any 
obligation  on  either  party  to  maintain  the  fence  for 
the  benefit  of  the  other,  and  the  case  may  be  treated, 
therefore,  as  if  there  had  in  fact  been  no  fence. 
What,  then,  was  the  duty  cast  upon  tiie  defendant, 
the  breach  of  which  founds  this  action  P  1^.  Chitty, 
who  argued  for  the  plamtiff,  contended  that  the 
owner  of.  anything  capable  of  attracting  cattle,  and 
dangerous  to  them  if  they  yielded  to  the  attraction, 
was  bound  to  use  reasonable  care  to  prevent  them 
getting  access  to  it.  Does  such  a  duty  exist?  I 
think  not,  and  Mr.  Chitty  was  not  able  to  produce 
any  authority  which  went  near  to  establish  it.  The 
pomt  might  have  arisen  in  Orowhurst  v.  AmenJutm 
Burial  Board.  There  a  horse  had  died  of  eating  of  a 
yew  tree  growing  on  defendants'  land,  and  the  case, 
as  oriffinaily  stated  by  the  county  court  judge,  left  it 
doubUul  whether  the  death  was  caused  hv  eating 
X>ortions  of  the  tree  which  projected  over  me  plain- 
tiff's land,  or  portions  on  the  defendants'  own  land 
which  the  horse  was  able  to  reach  by  stretching  his 
neck  over  the  intervening^  fence.  The  court,  however, 
sent  the  case  back  to  be  restated,  and  it  was  then 
found  as  a  f aot  that  the  horse  died  exclusively  from 
the  effects  of  eatinff  portions  which  projected  over  the 
plaintiff's  land,  ana  the  case  was  accordingly  decided 
m  favour  of  the  plaintiff,  on  the  authority  of  Fletcher 
V.  Bylanda,  The  court,  therefore,  evidently  thought 
that  different  considerations  might  apply  to  the  two 
sets  of  facts.  Again,  in  Firth  v.  The  Bowling  Iron  Co. 
it  was  not  sugs ested  that  liability  could  be  established 
if  the  cattle  had  died  from  eating  wire  which  had 
fallen  on  the  defendant's  side  of  uie  fence,  and  this 
case  also  was  brought  under  Fletcher  v.  Bylanda. 

What,  then,  are  the  duties  towards  strangers  of  a 
man  who  keeps  a  dangerous  thing  on  his  own  ground. 
There  was  not  much  evidence  on  the  point,  but  it  was 
assumed  in  argument,  and  I  treat  it  as  established 
that  a  yew  tree  is  a  dangerous  thing,  i.e.,  it  may  be 
injurious  if  eaten  by  horses.  It  is,  however,  lawful 
and  usual,  as  pointed  out  l^  Kelly,  C.B.,  in  Orow- 
hurst V.  Amerskam  Burial  Board,  to  plant  yew  trees 
near  fences.  Though  possibly  dangerous,  therefore, 
under  some  circumstances,  there  is  nothing  unlawful 
in  a  yew  tree  so  planted.  Further,  the  damage,  such 
as  it  is,  is  obvious,  it  does  not  constitute  a  trap.  Is 
tiie  person  who  keeps  such  a  thing  upon  his  own  land 
liable  to  a  stranger  for  loss  happening  to  the  cattle  of 
the  latter  while  straying  on  such  person's  land  with- 
out his  permission  P  it  seems  quite  dear  on  the 
authorities  that  he  is  not.  Jordan  v.  Crump  is  decisive 
on  this  point.  ^  There  the  facts,  admitted  on  demurrer, 
were,  that  while  the  plaintiff  was  walking  on  a  pub- 
lic footpath  running  across  the  defendant's  dose,  his 
dog,  in  chasing  a  rabbit  on  the  defendant's  land,  ran 
against  a  dog  spear  concealed  in  the  bushes  not  far 
from  the  path,  and  was  killed.  The  plaintiff  had 
notice  of  the  existence  of  dog  spears  on  the  defend- 
ant's ground.  Alderson,  B.,  in  giving  the  judgment 
of  the  court  in  favour  of  the  defendant,  adopts  the 
reasoning  of  Oibbs,  O.J.,  in  the  earlier  case  of  Deane 
V.   Clayton.    He  says,   **The  present  case  is  much 


stronger  than  that ;  for  here  the  plaintiff  had  exprea 
notice  that  dog  spears  were  set  m  the  wood,  tboo^ 
were  this  even  otnerwise  our  dedsion  would  itill  be 
in  favour  of  the  defendant,  on  the  short  groond  tfcst 
the  setting  of  them  was  a  lawful  act,  and  the  aoddat 
occasioned  by  them  was  the  act  of  the  dog,  not  d 
the  defendant,  and  that  the  plaintiff  was  boimd  to 
keep  his  dog  on  the  footpath.'^  Unless  the  ht^iksi 
the  yew  tree  was  dose  to  the  fence  makes  a  diffanDos, 
this  authority  seems  oondudve  that  the  defendint  ii 
not  liable  if  the  yew  tree  be  regarded  merely  u  t 
dangerous  thing  Uke  a  dog  spear,  not  having  in  'tM 
the  additional  dement  of  tempting  a  trespaner.  It 
seems  quite  dear,  however,  that  the  prinaple  cis&ot 
be  affected  by  the  distance  from  the  defsodurt'i 
boundary.  It  was  the  duty  of  the  plaintiff  to  keep 
his  horse  from  trenutssing,  and  not  of  the  defendant 
to  guard  against  the  consequences  of  such  tnnaa. 
Such  duty  is  dear,  and  the  plaintiff  mi^t  have  bea 
liable  to  the  defendant  for  damage  done  by  hii  hooe 
while  so  trespassing  to  the  land  of  the  latter:  Ortt. 
BurJndge,  11  W.  B.  435,  13  0.  B.  N.  8.  430;  ^But. 
The  Loftus  Iron  Co.,  23  W.  B.  246,  I*.  B.  10  a  P.  10. 

Does  it,  then,  make  any  diffSarenoe  that  a  yev  tree 
is  likdy  to  tempt  a  horse  to  trespaas  P  I  thmk  not, 
unless  it  were  proved  that  it  was  put  or  kept  ^Sbm 
for  the  purpose  of  enticing  the  animal  to  his  deitnic- 
tion,  as  was  done  in  Townsend  v.  FTcrfAoi,  ofted 
by  Mr.  Chitty.  The  wrong^  intention  wis  tb 
gist  of  that  action.  If  such  intention  is  diqicofadit 
follows,  if  the  above  reasoning  is  sound,  that  then 
can  be  no  liability.  Indeed,  the  very  point  ii  pot  at 
an  illustration  by  Oibbs,  G.J.,  in  Deane  v.  C^ofto^ii^ 
p.  531,  where  he  takes  the  case  of  water,  in  wUek  i 
plaintiff  has  no  right,  polluted  by  Uie  act  of  tk 
defendant  and  drunk  by  the  plaintiff's  oatde,  wbo 
readi  it  through  a  trespass  on  the  defendant's  ki^ 
He  says:  *<The  ri^ht  to  be  there  is  the  sist of  tbe 
action,  and  in  no  instance  has  an  action  been  m^ 
ported  when  cattle  have  no  right  to  be  in  the  pbce  a 
which  they  received  the  damage  unless  the  denoditf 
had  used  some  undue  means  to  entioe  them,  «  a 
Townsend  v.  Waithen,  which  stands  on  a  dbM 
ground."  It  is  obvious  that  water  might  ham  ja^ 
as  great  an  attraction  for  cattle  as  a  yew  trea  1^ 
result  may  be  summarized  by  saymg  the  acto  > 
one  of  negliff^ce,  and  the  possession  of  sometaf 
attractive  ana  injurious  to  cattle  oasts  no  duty  on  ^ 
owner  to  take  precautions  against  their  treqiep?* 
pursuit  of  it  wnere  he  has  not  placed  ox  kept  it  te 
with  that  purpose.  As  already  pointed  out,  %J^ 
tree  near  a  fence  is  a  lawful  and  usual  thia^^tf^ 
woidd  be  Strang^  if  the  owner  should  find  k^|" 
fixed  with  varying  obligations  in  respect  tibovi 
according  to  the  varying  uses  to  which  the  s^pts^ 
owner  has  chosen  to  put  his  land. 

Lastly,  it  was  sumested  that  the  analogy  d  ff^* 
case  as  Lynch  v.  Nurdin,  1  Q.  B.  29,  mi^  ^w 
and  that,  as  in  that  case,  a  defendant  who  kid  w 
his  cart  and  horse  in  a  highway  where  be  hadan^ 
for  the  time  beinff  to  place  them,  was  held  1>^^ 
injury  to  a  chiM  wn6  trespassed  upon  it  ia  » 
absence,  so  here  the  defendant  might  be  hable  ^^ 
taking  precautions  to  prevent  the  horae  getting  itftf 
to  the  tree.  Theoa0es,however,difierinacnidBlpo>^ 
There  the  cart  was  1^  in  a  public  highway  «ha«w 
children  and  the  plaintiff  had  an  eq[iial  nght  to  » 
And  l^e  children  were  not  trespasaers  bdot«  ^ 

fot  into  the  cart  If  the  plaintiff  had  l>c<n<f^ 
ef endant  to  carry  his  yew  tree  aoroas  the  p^Ki^ 
field,  and  the  doendant  while  doing  so  had  1^  • 
unguarded,  and  while  so  left  the  horse  had  ^"^^ 
the  cases  would  be  more  nearly  jaralM.  So  ^^ 
case  put  during  the  aigumeBat^  a  poisonstfj^ 
exposed  in  a  very  tempting  shape  m  an  o|NB  w^ 
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^t  beside  a  highway  within  reaoh  of  a  ohild,  who, 
bemff  tempted,  ate  it  and  was  injured.  If  an  action 
oonld  be  maintained  in  suoh  a  case  it  would,  I  think, 
be  only  on  the  analogy  of  those  oases  which  decide 
thftt  the  person  who  makes  or  keeps  a  pitfall  so  near 
the  highway  as  to  be  a  danger  to  persons  passing 
klong  it  is  responsible  in  damages  to  a  passenger 
ilong  the  highway  who  aocidentally  falls  into 
it:  see  Bamea  ▼.  Ward,  The  child  obeying  its 
nstmct  being  regarded  as  in  the  same  position  as  a 
wnon  who  without  negligence  falls  off  the  highway 
nto  the  pitfall.  Those  cases  went  on  the  special 
Inty  inciaent  to  the  occupation  of  property  adjoining 
i  highway,  and  have  no  application  to  a  case  where 
be  question  is  merely  between  the  occupiers  of  ad- 
oiniiig  lands,  and,  even  if  the  duties  were  identical, 
be  danger  in  the  illustration  is  conceived,  while  in 
be  case  of  the  yew  it  is  obvious.  I  think  therefore 
bat  judgment  ought  to  be  entered  for  the  defendant. 

Appeal  allowed, 

Solidtors  for  the  defendant,  Peacock  &  Ooddard^  for 
4mffman,  Andover. 

Solicitors  for  the  plaintiff,  Stocken  A  Jupp, 


AprU  23. 


a  B.  Div.  I 

Lord  Coleridge,  C.J.,  and  [ 
bright  and  Kennedy,  JJ.)  ) 

UiHTED  Alkau  Ck).  v.  Simpson,  (a.) 

irbour — DiscJiarge  of  rubbish  on  ikore  of  navigable 
rivtr—Tendtncy  to  injure  or  obstruct  navigation — 
"Any  other  persons  whatsoever** — Harbours  Act, 
18H  (54  aeo.  3.  c.  159),«.  11. 

The  offence  of  throwing,  ike,,  any  rubbish,  Ac,  on  the 
fn$oas  to  be  liable  to  be  washed  into  the  uiater,  created 
the  second  part  of  section  11  o/  54  Oeo.  3,  c.  159,  is 
tvlete  without  allegation  or  proof  that  what  is  done 
is  to  injure  or  obstruct  the  navigation, 
"Chemical  manufacturers  are  within  the  words  **any 
er  person  or  persons  whatsoever,**  though  the  classes 
viously  referred  to  specifically  are  only  persons  in 
rgt  of  craft  and  workers  of  mines. 

liis  was  a  case  stated  by  justices  acting  in  and  for 
coonty  of  Lejicaster. 

Lt  a  petty  sessions  held  at  Widnes  on  the  28th  of 
tember,  1893,  the  appellant  company  were 
rged  at  the  instance  of  the  respondent  (on  behalf 
be  acting  conservator  of  the  Commissioners  for 
Conservancy  of  the  Biver  Mersey)  with  offences 
inst  the  provisions  of  54  G^.  3,  c.  159,  s.  11,  in 
ing  on  dates  mentioned  cast,  thrown,  or  emptied, 
liiised  to  be  cast,  thrown,  or  emptied,  certain  rub- 
—viz.,  aUodi  waste — ^in  a  pla^  or  situation  on 
e,  where  the  same  was  liable  to  be  washed  into 
river  Mersey  by  tides  or  floods, 
le  justices  convicted  and  fined  the  appellants  sub- 
to  the  questions  of  law  raised  by  the  present 


le  section  provides : — *'  That  if  the  owner,  mas- 
or  other  person  having  the  charge  or  command 
ly  private  ship  of  war,  transport,  or  other  pri- 
at  merchant  ship  or  vessel,  lighter,  barge,  boat, 
her  craft  whatsoever,  or  any  person  working  any 
7,  mine,  or  pit  near  to  the  sea  or  to  any  su<m 
mr,  haTon*  or  navigable  river  as  aforesaid,  or  to 
iher  person  or  persons  whatsoever,  shall  cast, 
f,  empty,  or  unlade,  or  cause  or  procure  to  be 


feeported  by  T.  Hollis  Walkeb,  Esq.,  Barrister- 
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cast,  thrown,  emptied,  or  unladen,  either  from  or  out 
of  any  suoh  ship  or  vessel,  lighter,  barge,  boat,  or 
other  craft,  or  from  the  shore,  any  ballast,  stone,  slate, 
gravel,  earth,  rubbish,  wreck,  or  filth  into  any  of 
such  ports,  roads,  roadsteads,  harbours,  havens,  or 
navigable  rivers  of  this  kingdom  as  aforesaid,  so  as 
to  tend  to  the  injury  or  destruction  of  the  naviga- 
tion thereof,  or  in  any  place  or  situation  on  shore 
where  the  same  shall  be  uable  to  be  washed  into  the 
sea,  or  into  any  such  ports,  roads,  roadsteads,  har- 
bours, havens,  or  navigable  rivers,  either  by  ordinary 
or  high  tides,  or  by  storms  or  land  floods ;  all  and 
every  such  person  and  persons  so  offending  shall  for 
every  such  offence  forfeit  and  pay  a  sum  not  exceeding 
the  sum  of  ten  pounds  over  and  besides  all  expenses 
which  may  be  incurred  in  removing  to  a  proper  place 
the  said  matters  which  have  been  deposited  contrary 
to  the  provisions  of  this  Act." 

The  appellants  were  chemical  manufacturers,  and 
in  the  course  of  their  business  produced  many 
thousands  of  tons  of  waste  annually.  The  waste, 
consisting  largely  of  sulphide  of  calcium,  was 
formerly  deposited  in  heaps  on  the  surface;  but 
latterly  had  been  utilizea,  and  treated  for  the 
recovery  of  the  sulphur  contained  in  it.  The  process 
(called  from  the  name  of  the  discoverer  "  Chance's 
process  ")  consisted  in  first  reducing  the  waste  into  a 
uquid  creamlike  condition,  by  the  admixture  of  large 
quantities  of  water  in  close  tanks,  and  then  treating 
it  witii  carbolic  add.  The  consequent  chemical  action 
resulted  in  the  evolution  of  sulphuretted  hydrogen 
and  the  precipitation  of  carbonate  of  calcium.  The 
latter,  togetJier  with  small  quantities  of  other  sub- 
stances, was  held  in  suspension  in  the  liquid  in  a  very 
finely  divided  state,  being  prevented  from  settling  in 
the  tai^s  by  means  of  agitators.  From  the  tanks 
the  liquid  was  discharged  through  a  four-inch  pipe 
into  a  drain  whieh  drained  the  works  genendly; 
thence  it  fiowed  inlo  a  natural  tidal  brook  some  500 
yards  above  the  junction  of  the  latter  with  the  river 
Mersey. 

The  solid  matter  discharged  from  the  appellants 
works  in  this  manner  amounted  to  567  tons  per  week  ; 
it  consisted  of  87  per  cent,  of  carbonate  of  calcium, 
and  was  a  grey  or  brownish  inodorous  chalky  sub- 
stance, known  as  Chance  mud.  Some  of  it  was 
deposited  in  the  brook  and  some  at  the  outfall  into 
the  river  Mersey,  but  no  bank  was  formed  causing 
injury  or  obstruction  to  navigation. 

The  contentions  raised  by  uie  appellants  were : 

(a)  That  they  were  not  '* persons*'  within  the 
section. 

(6)  That  the  deposit  was  not  *'  ballast,  stone,  slate, 
gravel,  earth,  rubbish,  wreck,  or  filth." 

(c)  That  the  evidence  did  not  show  a  ''casting, 
throwing,  emptying,  or  unloeuling  "  in  any  place  or 
situation  on  snore. 

{d)  That  no  offence  had  been  proved  unless  and 
imtil  it  was  shown  that  what  was  done  tended  to  the 
injury  or  obstruction  of  the  navigation,  which  was 
not  alleged  in  the  information  or  proved  by  the 
evidence. 

The  justices  held  that  all  the  objections  were  bad 
in  law,  and  convicted  the  appellants  subject  to  a 
spedal  case  in  which  the  four  points  that  had  been 
raised  were  submitted  for  the  decision  of  the  High 
Court. 

J,  Walton,  Q,C.,  and  Deacon,  for  the  appellants. — 
The  general  words,  **  any  other  person  or  persons  what- 
soever," must  be  read  with  reference  to  the  preceding 
particular  words,  and  the  Act  onlv  applies  to  persons 
of  the  same  dass  as  those  specifically  mentioned.  Beg, 
V.  ClewoHh,  12  W.  B.  375, 4  B.  &  8.  927,  shows  that  the 
addition  of  the  word  "  whatsoever  "  does  not  alter  the 
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rule.  If  the  Act  applied  to  all  persons  there  would 
be  no  object  in  serparately  mentioning  masters  of  vessels 
and  owners  of  pits,  &c.  Chemical  manufacturers  are 
not  within  any  of  the  classes  mentioned.  [Lord 
CoLEEiDaB,  C.J. — ^That  depends  on  whether  they 
do  the  same  thing.]  They  do  not  do  the  acts  for- 
bidden by  this  section ;  the  deposit  from  their  works  is 
not  rubbish  or  filth,  and  it  is  not  cast  or  thrown,  but 
flows  from  the  works,  and  the  bulk  of  it  disappears 
and  cannot  afterwards  be  found.  This  Act  was  passed 
for  the  protection  of  navigation  and  her  Majesty's 
moorings,  and  both  portions  of  section  11  are 
governed  hj  the  words  '<  so  as  to  tend  to  the  iniury 
or  obstruction  of  the  navigation  " ;  it  is  impossible  to 
make  sense  of  the  latter  part  of  the  section  without 
reading  into  it  a  portion  of  the  first  part ;  there  must 
be  read  in  the  words,  "  If  the  owner,  &c.,  shall 
throw,  &c.,  any  ballast,  &c.,"  and  with  them  must  be 
read  the  words  that  govern  them,  for  without  a  ten- 
dency to  injure  or  obstruct  the  navigation  the 
throwing,  &c.,  is  of  no  offence.  To  make  a  difference 
between  the  two  parts  of  the  section  in  this  respect 
would  be  ridiculous,  and  contrary  to  the  intention  of 
the  Legislature ;  a  man  might  throw  anything  into 
the  river  so  long  as  he  did  not  tend  it  to  injure  or 
obstruct  navigation,  but  if  he  put  soluble  rubbish, 
e.g,,  snow  where  it  coidd  be  washed  in,  he  would  be 
liable  to  a  prosecution  under  this  section,  apart  from 
the  tendencies  of  his  act.  Such  a  construction  is 
contrary  to  the  policy  of  the  Legislature,  which,  as 
appears  in  the  Bivers  Pollution  Act,  1876,  has  always 
been  to  exercise  the  greatest  caution  not  to  disturb 
unnecessarily  manufacturing  operations. 

Sir  E.  James,  Q.C,  and  Carver,  for  the  respondents. 
— Chance's  mud  is  both  rubbish  and  filth ;  though  this 
particular  substance  has  only  recently  been  produced 
by  a  process  unknown  at  the  time  this  Act  was  passed, 
the  general  words  of  the  Act  were  intended  to  cover 
all  such  substances.  [Lord  CoLEBmaB,  C.J. — We 
are  all  agreed,  and  have  no  doubt  you  are  right  on 
this  point]  There  is  here  a  throwing,  &c.,  and  none 
the  less  so  because  the  solids  are  afterwards  conveyed 
in  suspension  by  water  instead  of  after  separation  by 
a  cart.  [Weight,  J. — It  is  much  the  same  as  if  they 
pumped  it  on  to  the  shore.]  The  full  offence  here  is 
complete  when  the  substance  is  placed  on  the  shore, 
and  the  Legislature  advisedly  and  intentionally  did 
not  require  the  additional  element  of  tendency  to 
obstruct  when  the  liability  to  be  washed  into  the  sea 
is  established,  and  it  would  be  altogether  unreason- 
able to  require  speculative  proof  as  to  what  the 
tendency  might  be  on  the  trial  of  a  charge  which  is 
complete  before  any  washing  away  whatever  has 
taken  place.  Whether  the  navigation  be  obstructed 
or  not,  the  acts  forbidden  in  the  second  part  of  the 
section  majr  injuriousljr  affect  the  foreshore,  and  one 
of  the  objecte  of  this  stetute  was  to  remedy  the 
inadequacy  of  the  previous  stetute  (19  Geo.  2,  c.  22) 
in  this  respect 

Lord  CoLEBiDOE,  C.J. — In  this  case  an  important 
question  was  raised  on  an  information  exoibited 
before  justices  at  Widnes  as  to  whether  a  particular 
stete  of  things  brought  about  by  the  appellant  company 
is  or  is  not  within  the  scope  of  the  Act  of  54  Geo.  3,  c. 
159,  and  whether  the  justices  were  right  in  convict- 
ing the  appellants.  Now  it  is  necessary  to  mention 
that  the  statute  is  an  expansion  of  the  Act  of  19  Gbo. 
2,  c.  22,  but  they  are  both  pointed  at  the  same  kind 
of  offended — viz.,  the  throwing  of  refuse  into  the  water 
from  ships  or  the  shore  by  certain  persons  such  as 
owners  of  ships  and  workers  of  mines.  It  is  said  that 
what  was  done  here  was  within  the  prohibition  con- 
tained in  section  11  of  the  Act  of  Geo.  3.  That  Act 
recites  that  the  stetute  of  Geo.  2  had  been  found 


inadequate,  and  that  it  was  desirable  to  ina«iie  tb 
legislation,  the  new  Act  was  therefore  made  far  duhi 
stnngent  and  effective,  and  dealt  with  many  fiungi 
besides  those  which  were  to  be  found  in  iti  pre- 
decessor. 

Now  the  first  part  of  section  11  deals  with  fti 
throwing  of  rubbish,  &o.,  directly  from  the  dnp  or 
the  shore  into  the  water,  and  it  is  said  in  tenu  tki 
in  order  to  constitute  an  offence  that  which  it  doa§ 
must  **  tend  to  the  injury  or  obstmction  of  theiaii- 
gation." 

Then  comes  the  second  part,  dealing  witii  nbfaiib 
oast  on  the  shore  so  as  to  be  liable  to  be  waited  iito 
the  water,  imder  which,  if  at  all,  this  oonvictioii  msA 
be  supported.  It  is  to  be  observed  that  undoobtedlj 
the  words  ^*  tend  to  the  injury  or  obstmciiaa  d  tbf 
navigation  "  do  not  re-occur  in  this  second  ptii,  ttd 
the  omission  was  probably  intentional.  It  voidi 
have  h&&a  very  easy  to  have  put  both  portiom  ot  iht 
section  together,  and  to  have  placed  the  tendeo^  li 
the  end  so  as  to  govern  the  whole  section.  Eithff  bj 
distinct  enactment  or  by  postponement  to  the  eod  of 
the  section  this  provision  might  easQy  have  bea 
made  to  apply  to  the  second  part,  and  it  is  onlj  be 
to  assume  that  in  its  present  position  it  is  res^icted 
to  the  first  part  With  the  first  part  of  the  sectui 
we  have  uothinff  to  do,  but  under  the  second  i^rt  I 
am  of  opinion  that  this  conviction  can  be  stropbitei 
and  that  the  words  left  out  where  you  would  expeet 
them  to  be  put  in,  and  where  they  easily  could  kn 
been  put  in,  were  left  out  intcoitionally.  Hut  1 
think,  is  a  reasonable  construction  obteined  froo  & 
Act  of  Parliament  itscdf .  I  am  always  unwiDis|  ti 
alter  the  situation  of  the  words  in  an  Act,  and  Iprclff 
to  construe  them  as  they  are  writt<»n,  unless  the  lenfe 
will  be  manifestly  to  make  the  enactment  nngateycr 
absurd ;  here  tiiere  is  no  necessity  to  apply  U^t  itniK 
form  of  construction. 

The  first  part  of  the  section  points  at  taaOisi 
done  towaros  injury  or  obstruction  by  the  piitf 
offending,  but  the  second  part  at  an  act  whitt  ^ 
itself  could  not  tend  to  obstruct    A  deposit  ottb 
shore  does  not,  and  may  never,  injure  or  obsln^; 
there  may  never  be  an  excessive  fiow  or  tide,  to  a 
placing  his  rubbish  where  the    ordinary  fans  i 
nature  may  sweep  it  into  the  water  he  has  done  vM 
makes  obstruction  more  likely,  and  done  that  v^ 
it  was  the  intention  of  the  Legislature  to  ptvr^ 
The  section  forbids  you  to  do  that  whidi  0^ 
obstruction  more  easy  or  more  likely ;  and  this  a  > 
good  and  substential  reason  why  the  words  xndkiSif 
the  tendency  of  the  act  should  be  applied  to  cat  ^ 
of  the  section  and  not  to  the  other.     Wearededf 
with  an  Act  of  1814,  and  it  may  be  that  some  d  ^ 
dangers  suggested  by  Mr.  Walton  mi^  hivt  in- 
sulted if  this  construction  had  been  adopted  b^ 
But  the  law  must  grow  with  public  f eding  wad  p^ 
sense,  and  I  do  not  believe  tiiat  the  danger  is  r«el' 
practical.    An  able  counsel  can  always  pit  a  & 
treme  case  in  argument,  but  this  is  a  pnebad  ''^^ 
and  I  do  not  doubt  that  our  decision  is  in  too 
with   common   sense.      With  r^ard  to  the  ^ 
pointe,  I  do  not  doubt  that  the  A&ali  Co.  an  V"^ 
within  the  meaning  of  the  section,  even  adnittiBf^a 
restriction  to  persons  of  the  same  class.    In  til»  cc«i 
of  the  argument  we  intimated  our  opsmon  h  ^* 
of  the  respondent  that  this  mud  was  ruhbiA  v^ 
and  was  thrown,  cast,  or  emptied  wiUiin  the 
of  the  section. 


Weight,  J.— I  do  not  feel  sufficient  ooafid©*^ 
my  own  opinion  to  differ  from  my  lord,  W,^^ 
om^  add  that  I  think  there  must  be  some  bsaj 
limitetion,  and  that  the  rubbish  must  \»  dt^ 
nature  and  quantity  as  could  be  washed  dovs  t^-  ^' 
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sea.     pLiord  CoussmoB,  G.J. — I  do  not  dunent  from 
tiiat  mnitatioii.] 

Kennedy,  J. — I  am  of  the  same  Qpinion.  Aooord- 
ing  to  the  ordinary  meaning  of  the  ^glish  language, 
the  section  could  he  construed  only  in  one  way,  and 
there  is  nothing  to  make  it  necessary  to  construe  it 
otherwise. 

Appeal  dumused. 

Solicitors  for  the  appellants,  Fori?Mio  Jb  ffawkina, 
liverpooL 

Solicitor  for  the  respondent.  A,  T,  Squarey^  liver- 
pool. 


B.  \ 

I,  C.J.,  and  I 
thew.  Cave,  (* 

t,jj.)      ; 


April  21. 


C.  C.  E. 
(liord  Coleridge, 
Hawkins,  Mathew, 
and  Qrantham: 

Beq.  v.  Blaby.  (a.) 

Criminal  law — Uttering  counterfeit  coin  after  previous 
eomndum — Whai  amounts  to  previous  conviction — 
Coinage  Offences  Act,  1861  (24  di  25  Vict,  c.  99),  ss. 
9,  12. 

A  prisoner  vxu  indicted  under  section  12  of  tJie 
Coinage  Offences  Act,  1861,  for  the  felony  of  uttering  a 
foUse  coin  after  having  5een  previously  convicted  under 
section  9  of  that  Act  of  the  misdemenour  of  uttering  a 
false  coin.  She  pleaded  guilty  to  the  cJiarge  of  utter- 
ing the  coin^  and  was  then  tried  upon  the  charge  of 
having  "been  previously  convicted*  It  vhu  proved  that 
s?ie  hadf  on  a  previous  occasion,  heen  found  guilty  of 
uttering  a  false  coin,  and  tJiat  she  had  then  heen  released 
upon  recognizances  to  appear  and  hear  judgment  when 
called  upon. 

Held,  tJiat,  although  she  was  not  sentenced  upon  the 
previous  occasion,  the  verdict  of  the  jury  was  itself  a 
conviction  within  the  meaning  of  section  9  of  the  Coinage 
Offences  Act,  1861,  and  that  she  was  rightly  convicted  of 
felony  under  section  12. 

Case  resenred  for  the  consideration  of  the  court  by 
the  Common  Serjeant  of  London. 

The  prisoner  was  tried  at  the  February  Sessions  of 
the  Central  Criminal  Court  for  feloniously  uttering 
count^eit  coin  under  section  12  of  24  &  25  Vict.  c.  99. 

The  prisoner  was  given  in  charge  to  the  jury  in 
accordance  with  the  uvual  practice  on  the  first  part  of 
the  indictment  only,  viz.,  that  which  charged  her  with 
uttering  a  coimterfeit  florin  on  the  11th  of  January, 
1894,  well  Imowing  it  to  be  false  and  coimterfeit. 

The  prisoner  in  the  hearing  of  the  jury  said,  <*I 
desire  to  plead  guilty  to  the  uttering  of  the  florin  on 
the  11th  of  January,  1894."  The  juij  thereupon 
found  a  verdict  of  "guilty"  accordmgly.  The 
prisoner  was  then  ^ven  m  chaige  to  the  jury  on  the 
second  part  of  the  mdictment,  which  charged  her  with 
having  oeen  previously  convicted  on  the  23rd  of  April, 
1888,  in  the  name  of  Ellen  Edwards,  of  unlawfully 
uttering  a  counterfeit  half-crown  knowing  the  same 
to  be  f idse  and  counterfeit. 

To  this  charge  the  prisoner  pleaded  ''  not  guilty." 

A  certificate  was  put  in  evidence  which  stated  that 
the  prisoner  was  "convicted"  in  April,  1888,  of 
utteraog  a  counterfeit  half-crown,  and  that  she  '<  was 
thereupon  ordered  to  find  one  surety  in  the  simi  of 
twenty  pounds  for  her  M)jpearanoe  to  hear  judgment 
when  caUed  upon,"  and  this  evidence  was  corroborated 
by  a  person  who  was  present  at  the  trial  of  the 
prisoner  on  the  jirevious  occasion. 


(a.)  Beported  by  T.  B.  Colquhoxtn  Dill,  Esq., 
Barrister-at-Law. 


Counsel  for  the  prisoner  submitted  there  was  no  case 
to  go  to  tiie  jury  as  to  the  previous  conviction,  on  the 
ground  that  to  constitute  a  conviction  there  must  be 
both  verdict  and  judgment  and  here  there  was  no 
judgment,  but  merely  an  order  empowering  the 
prisoner  to  be  released  on  entering  into  a  recognizance 
to  come  up  for  judgment. 

The  Common  S^eant  left  the  case  to  the  jmy, 
who  found  that  the  prisoner  was  the  person  named  m 
the  certificate.  The  Common  Serjeant  respited  judg- 
ment, and  released  the  prisoner  on  bail,  pending  the 
decision  of  this  court. 

The  question  for  the  court  was  whether  the 
prisoner  could  be  properly  convicted  of  felony. 

The  Coinage  Offences  Act,  1861,  provides  (section  9) 
that  "  whosoever  shall  tender,  utter,  or  put  off  any 
false  or  counterfeit  coin  •  •  •  shall  ...  be 
guilty  of  a  misdemeanour,  .  •  .  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding 
one  year,"  &c.,  and  (section  12)  "  whosoever  having 
been  convicted  ...  of  any  such  misdemeanour 
.  .  .  as  in  any  of  the  last  three  preceding  sections 
mentioned  .  .  .  shall  afterwards  commit  any  of 
the  misdemeanours  ...  in  any  of  the  said 
sections  mentioned  shall  •  •  .  be  gmlty  of 
felony,  .  .  .  and  being  convicted  thereof  shaQ  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,"  &c. 

Bumie,  for  the  prisoner. — ^The  prisoner  cannot  be 
convicted  of  felony  under  section  12  of  this  statute 
unless  ahe  has  been  previously  convicted  of  an  offence 
under  section  9.  The  evidence  produced  does  not 
establish  a  previous  conviction,  because  there  was  no 
judgment  upon  the  previous  occasion.  The  word 
''conviction,''  although  it  is  sometimes  used  as 
equivalent  to  a  verdict  of  guilty,  must,  for  the 
purposes  of  section  12,  be  taken  m  its  strict  lesal 
sense  of  judgment  following  up6n  a  verdict  or  plea 
of  guilty.  [Hawkins,  J.— If  the  finding  of  guilty 
does  not  amount  to  a  conviction,  why  is  the  prisoner 
addressed  before  sentence  is  pronounced— **  You 
stand  convicted  of  felony,  what  have  you  to  say, 
&c.  ?  "]  That  is  a  modem  form  of  words;  the  older 
and  fuller  form  runs :  '*  You  have  been  indicted  and 
found  guilty."  It  was  held  in  Burgess  v.  Boetefeur, 
7  Man.  &  Or.  481,  8  Scott  N.  R.  194,  that 
the  conviction  was  the  judgment.  [Hawkins, 
J.  —  Is  it  not  plain  that  in  the  Act  we  are 
dealing  with  (24  &  25  Vict.  c.  99)  ''conviction"  is 
used  as  meaning  a  verdict  of  guilty  F  By  sections  9 
and  12  a  person  "  beine  convicted  "  is  to  be  liable  to 
certain  punishments;  tuat  must  mean  "  being  found 
guilty."]  But  in  Burgess  v.  Boetefeur  it  was  decided 
upon  similar  words  in  another  statute  that  "  con- 
viction "  was  used  "in  its  more  strictly  legal  sense, 
for  the  sentence  of  the  court,"  per  Tindal,  C.J.,  7 
Man.  &  Gr.,  at  p.  504.  If  the  word  is  equivocal  it 
should  be  construed  in  favour  of  the  prisoner.  In 
Chitty's  Criminal  Law  (1816),  vol.  1,  pp.  725,  736, 
judgment  and  conviction  are  treated  as  convertible 
terms ;  so  also  Hawkins'  P.  C,  8th  ed.,  vol.  1,  p.  374 ; 
Hale  P.  C,  vol.  1,  686 ;  in  E.  v.  Stonndl,  1  Cox  C.  C. 
Patteson,  J.,  sa^s:  "Till  judgment  there  is  no 
142 ;  perfect  conviction  " ;  and  E,  v.  Ackroyd,  1  Car.  & 
K.  158,  and  R.  v.  KenwoHhy,  1  B.  &  Cr.  711,  are 
authorities  to  the  same  effect.  The  only  authority  to 
the  contrary  is  Jephson  v.  Barker,  3  T.  L.  B.  40. 
Here  there  was  no  judgment,  for  an  order  to  come 
up  for  judgment  when  called  upon  cannot  itself  be  a 
final  judgment,  and  an  interlocutory  judgment  is 
unknown  to  the  criminal  law ;  it  was  a  postponement 
of  judgment,  and  not  a  final  adjudication :  E,  v.  Miles, 
38  W.  B.  334,  24  Q.  B.  D.  423.     It  is  the  universal 
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practice  to  set  out  both  verdict  and  judgment  in  a 
certificate  of  previous  conviction ;  this  shows  that  the 
judgment  is  a  necessary  part  of  the  conviction,  for  it 
is  only  the  substance  and  effect  of  the  indictment  and 
conviction  which  need  be  set  out  in  these  certificates : 
Prevention  of  Crimes  Act,  1871,  s.  18. 

Henry  Sutton  and  Partridge^  for  the  prosecution, 
were  not  called  upon  to  argue. 

The  judgment  of  the  Coitrt  (Lord  Colebibob,  C.  J., 
Hawkins,  Mathew,  Cave,  and  Gbantham,  JJ.) 
was  delivered  by 

Hawkins,  J. — We  are  of  opinion  that  this  convic- 
tion must  be  affirmed.  There  is  no  doubt  of  what  is 
meant  by  the  word  **  convicted  "  in  the  sections  of  the 
Coinage  Offences  Act,  1861,  with  which  we  are  deal- 
ing. In  section  9  it  is  clear  that  '*  being  convicted  " 
means  *•  being  foimd  guilty  by  the  jury."  The  finding 
of  a  prisoner  guilty  by  the  jury  is  treated  as  the  con- 
viction, and  the  judgment  or  sentence  which  awards 
the  punishment  ii  to  follow  after  the  conviction ;  for 
the  words  are  *' being  convicted  thereof  shaU  be 
liable"  to  the  punishment  named.  Now  here  the 
woman  was  found  gnil^  of  an  offence  under  section 
9.  It  may  be  conned  that  no  judgment  was  pro- 
nounced, and  no  punishment  appears  to  have  been 
inflicted,  but  yet  she  was  convicted.  The  same  per- 
son is  now  charged  with  committing  a  second  offence 
of  the  same  nature  after  having  been  convicted.  [His 
lordship  read  section  12,  and  continued: — ]|  She 
pleaded  guilty  to  the  charge  that  she  had  committed  an 
offence  which,  imder  section  9,  would  amount  to  a 
misdemeanour,  and  in  order  to  establish  that  she  com- 
mitted that  ofi^ce,  after  having  been  previously  con- 
victed of  a  similar  offence,  the  certificate  of  the  pre- 
vious conviction  was  put  in,  and  the  jury  found  that 
she  was  the  person  named  in  the  certificate.  It  is 
dear  that  she  was  convicted  on  the  previous  occasion 
of  an  offence  under  section  9,  and  as  she  has  now 
pleaded  guilty  to  the  charge  of  committing  a  similar 
offence  she  comes  directly  within  the  provisions  of 
section  X2,  and  was  properly  convicted  of  felony  under 
that  section.  The  conviction,  therefore,  ought  to  be 
affirmed. 

Conviction  affirmed. 

Solicitor  for  the  prisoner,  T,  0,  Evans. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the 
Treasury. 


m   BANKRUPTCY. 


Q.  B.  Div.         ) 
(Yau^ian  'Williams  >  May  1. 

and  Kennedy,  JJ.); 

In  re  Evelyn. 
Ex  parte  General  Public  Works  and  Assets  Co.  (a.) 

Bankruptcy — Jurisdiction — Sale  by  mortgagees  from  the 
bankrupt  of  his  reversion — Rights  of  trustee. 

The  "bankrupt^  during  his  bankruptcy ^  mortgaged  his 
reversion  under  a  will  to  the  company.  The  company 
put  up  the  reversion  for  sale,  subject  to  the  rights  of  the 
trustee  in  the  bankruptcy.  The  trustee  obtained  a  per^ 
petual  injunction  in  the  county  court  restraining  tlie 
company  from  selling  such  reversion.     Upon  appeal, 

Jadd,  that  the  court  had  no  jurisdiction  to  restrain  the 
appellants  from  such  sale,  there  being  no  slander  of  the 
trustee's  title,  nor  any  interference  with  him  in  the 
administration  of  the  estate. 

(o.)  Reported  by  P.  M.  Pranokb,  Esq.,  Barrister- 
at-Iiaw, 


Semble,  that,  even  had  they  sold  ufiUioul  rttenttim 
of  the  trustee's  rights,  the  court  ufould  not  htm  Ui 
jurisdiction  to  interfere. 

Appeal  against  an  order  of  his  Honour  Judge  Sdfe 
in  the  county  court  at  Rochester,  granting  a  perpetol 
injunction  to  restrain  the  appdlaats  from  aeOiog 
certain  reversionary  interests  of  the  bsoknipt,  d 
which  they  were  the  mortgagees. 

Evelyn  was  adjudicated  bankrupt  in  1890,  and  hid 
not  yet  been  discharged.  In  May,  1893,  he  Mad 
a  loan  of  about  £500  from  the  appellant  ooo^uf , 
^ving  them  as  security  a  charge  on  a  reveraoovj 
interest  under  a  will,  connsting  of  valuable  propotf 
in  the  coimty  of  Durham,  stated  to  be  w^  ore 
£4,000  a  year.  Upon  the  9tii  of  January,  189i,  ^ 
appellants  put  up  their  chai*ge  for  sale  by  woOxm. 
They  advertised  the  sale  as  bemg  of  the  reveraosofi 
very  valuable  property,  but  set  forth  in  the  6th  e«- 
dition  of  sale  that  the  Mortgagor  was  an  usdiidttcged 
bankrupt  with  liabilities  of  over  £4,000,  and  ^ 
unless  his  trustee  concurred  the  sale  would  be  taJo^ 
to  the  rights  of  the  trustee. 

The  trustee  attended  the  sale  and  infonned  iH 
present  that  he  did  not  concur,  wh^neupon  the  pro- 
perty was  knocked  down  at  little  over  £500,  or  iboi: 
the  amount  of  the  appdlants'  loan  to  the  banknipt 

Before  the  sale  could  be  oompleted  the  tzaite 
applied  to  the  county  court  judge  at  Bodieitvaii 
obtained  a  perpetual  iniuncuon  restraining  the  ^ 
pellant  company  from  sdling  their  charge. 

The  company  appealed. 

EerbeH  Reed,  Q.C.,  and  Muir  Macketme,  for  tk 
appellants. — In  this  case  the  charge  given  bj  tb 
bankrupt  is  really  a  charge  on  the  surplus  of  bis  pfv- 
p^rty  after  his  d^ts  are  paid.  It  is  agreed  thst  m 
this  case  there  is  certain  to  be  a  surplus,  hat  ami 
there  were  but  the  merest  chance  of  one  the  bsnki^ 
has  a  perfect  right  to  mortgage  such  chance,  sad  ^ 
mortgagees  have  a  perfect  right  to  sell  it  for  wte* 
ever  tiiey  can  get.  Even  if  they  had  not  stated  tbit 
they  sold  subject  to  the  trustee's  rights,  he  woqMb^ 
have  been  prejudiced  in  any  way.  Since,  howm^ 
that  condition  was  inserted,  it  is  placed  hefoad  C 
doubt  that  there  was  no  interference  with  bis  li^ 
and  the  county  court  had  no  jurisdiotioa  to  retfaa 
the  appellants  from  selling  their  charge. 

They  cited  Bromley  v.  Ooodere,  1  AtL  76;  Oh*"* 
V.  Charman,  14  Ves.  680 ;  Ex paHe  Archer,  ^QLil 
110 ;  ExparU  Malachy,  1  Mont  D.  &  D.  35S,  «d  £i 
parU  Sheffield,  In  re  AwHn,  27  W.  R.  622,  lOCt  a 
434. 

J.  Lawson  Walton,  Q.C.,  and  Stephen  Lytid,  fe* 
reepondent.^The  trustee  is  entitled  to  the  on^^ 
management  of  the  bankrupt's  proper^,  in  *« 
the  bankrupt  is  bound  to  assist  him.  Tbii  «^  ^ 
parties  claiming  under  the  bankrupt  is  such  aa  r^^ 
lerence  with  the  trustee  in  the  a^ninistratioii  d  n 
estate  as  to  justify  an  injunction  being  granted.  ^ 
really  amounts  to  a  slander  of  the  tmstee'i  ^  j^ 
if  he  had  desired  to  put  up  his  property  vt  on 
reversion  for  sale  he  would  have  beten  w&o^ij  P" 
judiced  by  this  sale  by  the  appellants. 

They  cited  Thomas  v.  WMiams,  28  W.  B.  961  * 
Ch.  D.  864 ;  Metropolitan  Railway  Co.  v.  Woodi^ 
13  W.  R.  616;  In  re  Leadbitter,  27  W.  B.  36T.  ^^ 
Ch.D.  388;  and  Ex  parte  Sheffield,  In  re  AnttiM. 

Herbert  Reed,  Q.C.,  replied. 

Vaughan  Williams,  J.— I  am  reluctantly**^ 
pelled  to  admit  that  the  county  court  judga had^ 
luiisdiction  to  make  the  order  u>pealed  frtfk  Sc^ 
if  the  appellants  had  not  sold  subject  to  ^^*ff 
title,  I  doubt  if  they  could  have  been  restraint  ws 
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Baling.  There  is  no  oontraotual  relation  between  a 
trautee  in  bonkmptoyand  mortgagees  from  the  bank- 
rapt  ;  they  are  ntter  strangers.  There  was  no  action 
or  proceeding  pending  between  the  trustee  and  these 
mortgagees*  and  I  doubt  if  there  could  haye  been 
uiy  cause  of  action.  But  since  in  this  case  the 
Duuigsgeeii  dedafed  that  they  were  only  selling 
mbject  to  the  trustee's  title,  it  is  manifest  that  no 
icbon  would  lie  against  tiiem.  There  is  no  slander 
of  the  trustee's  title,  and  if  there  were,  the  Bank- 
ruptcy Court  would  not  be  ike  proper  place  in  which 
to  tzy  the  question.  But'  eyen  though  no  action  by 
the  trustee  would  lie  a^painst  the  appellants,  the  court 
iroald  haye  had  the  nght  to  restrain  them  if  there 
irere  any  interference  by  them  with  the  trustee  in 
the  performance  of  his  auties  :  Helmore  y.  Smithy  35 
W.  B.  157,  35  Ch.  D.  449.  Here,  howeyer,  I  cannot 
m  that  there  was  any  such  interference,  else  I 
thould  certainly  restrain  it,  for  interference  with  the 
iiiitee  by  a  person  claiming  under  the  bankrupt 
voQld  specially  call  for  the  interyention  of  the  court 
»  preyent  it. 

KsvHHDT,  J.,  CQnouired. 

Appeal  iUlowed^ 

SoliatorB  for  the  appeUaats,  G.  &  H.  8.  Brondm. 

Solicator  for  the  respondent,  Haddcm  Woodwards 


HunacB. 

In  re  WiNKLE,  JUN.  (a.) 

unattc  —  Maintenance  —  Wi/e  of  lunaHc—Execution 
creditor. 

In  managing  the  estate  of  a  lunatic  the  court  will  not 
^w  maintenance  to  the  lunatic*$  wife  as  againit  an 
^ecution  creditor. 

The  maaier  in  Lunacy  confirmed  a  scheme  which  pro- 
ded  for  the  payment  of  £1  a  week  to  the  lunatic  (who 
a$  residing  in  an  asylum)  and  £la  week  to  the  ltmatic*s 
ift.  The  scheme  was  opposed  by  judgment  creditors  of 
p  lunatic  who  had  lodged  a  writ  of  fi.  fa.  vfith  the 
eriff. 

The  court  made  an  order  confirming  the  scheme  of  the 
uter,  striking  out  the  £i  a  week  to  the  lunatic^s  wife 
id  directing  that  the  order  should  he  ioithout  pr^'udice 
any  charge  or  priority  the  execution  creditors  might 
ve  acquired  by  lodging  the  writ  of  fi.  fa.  with  the 
ariff* 

On  the  12th  of  January,  1894,  Edward  Winkle, 
n.,  a  person  of  unsound  mind  not  so  found  by 
quisition,  who  had  previously  carried  on  business  at 
^eat  ICalyem,  was  remoyed  to  the  oounty  lunatic 
ylum.  On  the  9th  of  February  an  action  in  tiie 
leen's  Bench  Division  was  oommenoed  against  him 
'  his  bankers,  claiming  £315  7s.  6d.,  the  amount 
an  oyerdraft,  and  on  the  16th  of  March  the  plain- 
Ei  obtained  jud^ent  under  order  14.  On  the  17th 
Maiek  the  plamtiffii  in  the  action  lodsed  a  writ  of 
fa,  with  the  sheriff,  who,  on  the  19th  of  March, 
the  morning,  took  nossession  of  the  lunatic's 
ods  under  the  writ.  On  the  12th  of  March  Marion 
iakle,  the  lunatic's  wife,  took   out  the  present 

(.)  Reported  by  Abnold  Gloykr,  Esq.,  Barrister- 
*t-Law. 


summons,  under  section  116  (1)  (2)  of  the  Lunacy 
Act,  1890,  returnable  on  the  21st  of  March,  asking 
for  an  order  that  she  might  be  at  liberty  to  sell  the 
stock-in-trade  and  goodwill  of  the  l^natlc's  business, 
together  with  the  lease  of  the  business  premises,  and 
out  of  the  proceeds  of  sale  to  retain  the  sum  of  £2 
weekly  for  me  maintenance  of  herself  and  the  lunatic, 
and  to  pay  the  costs  of  the  Queen's  Bench  action. 

On  the  19th  of  March,  in  the  afternoon,  Dayey, 
L.J.,  made  an  order  appointing  the  applicant,  Marion 
Winkle,  interim  receiyer  of  the  lunatic's  property, 
with  power  to  enter  into  immediate  possession  uiere- 
of  until  the  pending  summons  in  the  matter  should 
haye  been  heard. 

On  the  2l8t  of  March  Grantham,  J.,  directed  a 
stay  of  proceedings  in  the  Queen's  Bench  action,  and 
ordered  the  sheriff  to  withdraw.  The  sheriff  accord- 
ingly withdrew. 

On  the  23rd  of  April  the  order  of  Ghrantham,  J., 
was  discharged  by  the  Diyisional  Court,  who,  how- 
eyer, directed  that  no  fresh  proceedings  to  enforce 
the  Judgment  by  the  writ  of  Ji,  fa,  should  be  tfl^en 
until  the  matter  had  been  heard  before  the  judge  or 
master  in  Lunacy. 

On  the  3rd  of  April  the  summons,  which  had  been 
adjourned  from  the  21st  of  March,  oame  on  for 
hearing  before  the  master  in  Lunacy,  who  made  an 
order  appointing  the  applicant  receiyer  to  sell  aU  the 
assets  of  the  lunatic;  to  pay  the  pcooeeds  into  court 
and  inyest  in  Consols ;  out  of  the  diyidends  and,  by 
periodical  sale  of  Consols  out  of  oorpm,  to  retain  £1 
per  week  for  the  maJntananoe  of  the  lunatic,  and  £1 
per  week  for  the  maintenance  of  the  applinuit,  and 
directing  that  the  costs  of  the  applkaition  and  of 
defending  the  Queen's  Bench  action  should  be  paid 
out  of  the  estate. 

The  summons  was  referred  by  the  master  to  the 
court,  and  now  came  on  before  the  Iiorda  Justices. 

Ei  8,  Ford,  for  the  applicant. — ^I  ask  your  lord- 
ships to  confirm  the  scheme  contained  in  the  master's 
oroer.  [EIay,  L.J. — Is  there  any  authority  for 
allowing  maintenance  to  a  lunatic's  wife  as  against 
his  creditors?]  Not  unless  such  maintraance  is 
authorized  by  In  re  Fink,  31  W.  B.  728,  23  Ch.  D. 
577. 

He  also  referred  to  In  re  Fountain,  37  Ch,  D.  609, 
36  W.  B.  Dig.  106 ;  and  In  re  Flenderleith,  37  BoilCl- 
TOBS'  JoiTBNAL,  699,  [1893]  3  Ch.  332. 

Ernest  Fdlock,  for  the  execution  creditors. — ^The 
judgment  creditors  became  entitied  to  a  prior 
charge  on  the  property  of  the  lunatic  as  soon  as  the 
writ  of  fi.  fa.  was  lodged  with  the  ^eriff.  At  any 
rate,  they  are  entitled  to  a  sum  on  account,  and  to 
be  included  in  the  scheme  as  the  creditors  of  a  debt 
bearing  interest. 

Lutdlet,  L. J. — ^The  position  of  affairs  is  this.  In 
point  of  fact  the  property  of  the  lunatic  is  subject  to 
the  control  of  the  court  by  reason  of  the  appoint- 
ment of  the  receiyer.  The  execution  creditor  is  not 
entitled,  as  the  law  stands,  to  take  the  property  of 
a  lunatic  under  the  protection  of  the  court,  with 
the  possible  result  of  sending  him  to  a  pauper  asylum. 
That  is  settied  law,  and  we  are  not  going  to  alter  it. 
On  the  other  hand,  we  think  it  just  to  preserye  to  tiie 
creditor  all  his  rights.  The  proper  oraer,  therefore, 
will  be  to  confirm  the  scheme  authorised  by  the 
master,  striking  out  the  £l  a  week  to  the  lunatic's 
wife,  the  costs  of  the  applicant  to  come  out  of  the 
lunatic's  estate,  and  the  judgment  creditor  to  add  his 
costs  to  his  judffment.  The  order  will  also  proyide 
that  no  yariation  oe  made  in  the  schemenow  confirmed 
without  notice  to  the  execution  creditors,  and  wiU 
be  without  prejudice  to  any  charge  or  priority  they 
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may  have  acquired  by  lodging  the  writ  of  fi,  fa,  with 
the  sheriff.  It  is  quite  possible  the  lunatic  may  be 
taken  into  the  care  of  his  wife,  and  that  the  main- 
tenance may  then  be  increased.  But  that  cannot  be 
done  without  notice  to  the  execution  credit(u«. 

Lopes  and  Kay,  L.JJ.,  concurred. 

Solicitors,  Sirtidj  Foynder,  &  WhaUey,  for  H,  L. 
WhaUey;  Black  &  Moss,  for  Edward  Nevinson, 
Malvern. 


Otourt  Of  Appeal* 


.  Div.  1 

L,  and  A.  L.  > 
By,  L.JJ.)     J 


May  9. 


From  Q.  B.  Div. 
(Lord  Esher,  MB., 
Smith  and  Davey, 

Helby  v.  Matthews  and  Othebs.  (a.) 

Contract — Sale  of  goods — Agreement  for  hire — Posses^ 
sion  of  goods  with  consent  of  owner — Hire  and  pur^ 
chase  agreement — Disposition  of  goods  by  hirer  — 
Factors  Act,  1889  (52  3h  53  Vict.  c.  45),  ss.  2,  9. 

By  an  agreement  in  writing  the  plaintiff  agreed  to  let 
on  hire  to  a  person,  therein  cdUled  the  hirer,  a  piano,  tlie 
hirer  to  pay  to  the  plaintiff,  on  the  date  of  the  agreement, 
a  rent  or  hire  inetaiment  of  lOs,  6d.,  and  ids,  6d.  in 
each  succeeding  month,  with  power  to  the  plaintiff,  if  the 
hirer  did  not  perform  tlie  agreement,  to  retake  possession 
of  the  instrument,  tJie  hirer  having  power  to  terminate  the 
hiring  by  delivering  up  t?ie  instrument  to  the  plaintiff ; 
and  if  the  hirer  paid  thefuU  sum  of  £18  18«.  bu  thirty- 
six  monthly  instalments,  tJ^  instrument  sliould  become 
the  sole  and  ctbsolute  property  of  the  hirer,  but  that  untU 
that  sum  vxis  paid  the  instrument  should  continue  to  be 
the  sole  property  of  the  plaintiff. 

The  hirer,  having  paid  some  of  the  instalments,  pledged 
the  piano  with  the  defendants.  In  an  acUon  by  the 
j^intiff  to  recover  possession  of  t?ie  piano  upon  default 
in  payment  of  a  subsequent  instalmerU, 

ndd,  that  the  agreement  was  an  agreement  to  buy  the 
piano  within  the  meaning  of  section  9  of  the  Factors  Act, 
1889,  and  that,  as  the  defendants  received  the  piano  in 
pledge  in  good  faith,  and  withottt  notice  ofthe^intiff*s 
rights  in  respect  thereof,  the  section  afforded  a  defence  to 
the  action. 

Lee  V.  Butler,  ante,  p.  88,  [1893]  2  Q.  B.  318, 
foUou^ed. 

Appeal  from  a  decision  of  the  Queen's  Bench 
Division  affirming  a  judgment  of  the  Bloomsbury 
County  Court  ju&e  in  favour  of  the  plaintiff. 

The  action  was  brought  by  the  plaintiff,  who  was  a 
musical  instrument  dealer,  against  the  defendants, 
who  were  pawnbrokers,  to  recover  possession  of  a 
piano  or  its  value. 

By  an  agreement  made  on  the  23rd  of  December, 
1892,  between  the  plaintiff,  therein  called  the 
"owner,"  and  Charles  Brewster,  therein  called  the 
*'  hirer,"  the  owner  agreed,  at  the  request  of  the  hirer, 
to  let  on  hire  to  the  hirer  a  pianoforte ;  and  in  con- 
sideration thereof  the  hirer  agreed  as  follows : — 

'*  1.  To  pay  the  owner  on  the  23rd  day  of  Decem- 
ber, 1892,  a  rent  or  hire  instalment  of  lOs.  6d.,  and 
10s.  6d.  on  the  23rd  of  each  succeeding  month. 

"  2.  To  keep  and  preserve  the  said  instrument  from 
injury  ^lamage  by  nre  included). 

"3.  To  keep  the  said  instrument  in  the  hirer's  own 
custody  at  the   abovenamed   address,  and    not  to 

(o.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Iaw, 


remove  the  same  (or  permit  or  sufi^  the  mum  to  be 
removed)  without  the  owners  previous  oooieni  it 
writing. 

**  4.  lliat  if  the  hirer  do  not  duly  pedam  Urn 
agreement,  the  owner  may  (without  prejudice  to  \m 
rights  under  this  agreement)  tominate  the  Imag 
and  retake  possession  of  the  raid  instniment.   .  .  . 

'*5.  That  if  the  hiring  should  be  tenninstedbjtb 
hirer  (under  dause  A  bcdow),  and  the  said  iniiniiiiai 
be  returned  to  the  owner,  the  hirer  shall  remiinlnUe 
to  the  owner  for  arrears  of  hire  up  to  the  date  of  neh 
return,  and  shall  not  on  any  ground  irhtAem  be 
entitled  to  any  allowance,  oreout,  return,  or  let-offfor 
payments  previously  made. 

"  The  owner  agrees : — 

'<  (a)  That  the  hirer  may  terminate  the  fainog  by 
delivering  up  to  the  owner  the  said  instmmaDi 

*'  (b)  U  the  hirer  shall  punctually  pay  the  full  na 
of  £18  18s.  by  10s.  6d.  at  date  of  siffning,  and  \j 
thirty-six  monthly  instalments  of  lOs.  od.  in  tdmoe 
as  aforesaid,  the  said  instrument  shall  become  the  nk 
and  absolute  property  of  the  hirer. 

'<  (o)  Unless  and  until  the  full  sum  of  £18  19l  be 
paid,  the  said  instrument  shall  be  and  coptnme  to  be 
the  sole  property  of  the  owner." 

The  piano  was  delivered  to  Brewster,  who  piid 
seven  instalments  and  then  pledged  it  with  tbi 
defendants.  Brewster  having  nulea  to  pay  a  nbie- 
quent  instalment,  the  present  acticm  was  hcaofjA 
against  the  defendants,  m  whose  possession  thepim* 
was. 

The  county  court  judge  found  that  the  defesdiiiti 
received  the  piano  in  pledge  in  good  Mth  sad  vitb- 
out  notice  of  the  plaintiff's  rights  in  respect  thoeo^; 
but  he  held  that  tne  agreement  was  not  aa  agmBBB^ 
by  Brewster  to  buy  fiie  piano,  and  that,  tibefeftin» 
section  9  of  the  Factors  Act,  1889,  did  not  mij,  aai 
he  gave  judgment  for  the  plaintiff.  The  thfi^oail 
Court  (Lord  Coleridge,  C.J.,  and  Day,  J.)  afiiwed 
this  judgment. 

The  defendants,  by  leave,  appealed. 

Jeif,  Q.C.,  and  C.  L.  Attenborough,  for  the  deM- 
ants. — This  case  is  governed  by  the  dedsion  in  !«▼• 
Butler,  aide,  p.  88,  [1893]  2  a  B.  318.  Tbeeotj 
distinction  between  that  case  and  the  present  ii  ^ 
dause  A  in  the  present  agreement  gives  the  jfaf 
the  option  of  terminating  the  agreement  by  dfliw 
ing  the  piano  back  to  the  owner.  But  thiifli^ 
makes  the  agreement  oonditionaL  The  fairv,  bjr 
pledging  the  piano,  has  done  an  act  iHiich  Ao«i 


that  he  does  not  intend  to  tenninate  the  .^ 
by  returning  the  piano,  ^ere  is  a  oontraei  of  ^'f 
the  owner  is  bound  to  sell  if  the  xnstnlmenti  sn^ 
paid,  and  he  has  put  it  out  of  his  power  to  p^ 
the  property  passing.  The  hirer  has  the  Qt^^ 
buving  Uie  piano.  There  is,  therefore,  sn  sj^r«Mi™j 
to  buy  with  an  option  in  the  buyer  to  tenninste  v 
agreement  by  returning  the  piano.  Section  9^of^j* 
Victors  Act,  1889,  thoefore  i^iplies,  and  sivdi » 
defence  to  the  action. 

They  also  referred  to  Hugill  v.  Masker,  37  W.  t 
390,  22  a  B.  D.  364;  Ex  parte  WiMgJMd,  h  " 
Florence,  27  W.  B.  346,  10  Ch.  D.,  at  p.  593;  flJ** 
Ck>ods  Act,  1893  (56  &  57  TTict  a  71^  a  25. 

Finlay,  Q.C.,  and  ffextaU  {Jos^  WMm,  9.C^ 
with  them),  for  the  plaintiff.— The  qoestioB  in^ 
raised  in  this  case  whether  the  pledgmg  of  thejig 
with  a  pawnbroker  is  a  pledge  '*in  tiiejinC|J2 
bourse  of  business  of  a  meroantue  agent "  ^"^^^'^ 
meaning  of  section  2  of  the  IWston  Aot,  1889.  nf 
point  was  not  taken  in  the  county  court,  end  ogsi* 
be  taken  now.  The  sole  question  hen  m  ^^^ 
there  is  an  agreement  to  buy  within  the  lusssiif  ■ 


t  ^ 
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section  9.  In  Lee  ▼.  BtUler  there  was  an  agreement 
to  buy  and  to  pay  the  price,  because  the  hirer  agreed 
to  pay  tbe  instalments,  and  upon  payment  the  goods 
became  the  hirer's  property.  That  was  a  contract  of 
purchase  and  sale  under  the  disguise  of  a  contract  of 
biring.  Here  there  is  no  obligation  to  pay  any  in- 
stalment except  the  first.  The  hirer  had  an  rption  to 
return  the  piano,  and  upon  his  doing  so  the  instal- 
Dento  were  to  cease.  There  was,  therefore,  no  agree- 
ment to  pay  the  whole  sum.  There  was  a  mere 
option  to  purchase,  and  not  an  agreement  to  pur- 
cba8&  Section  9  of  the  Factors  Act,  therefore,  does 
Dotapply* 

Jtlfj  Q.C.,  in  reply,  referred  to  Bianehi  v.  Ncuh^ 
1M.&W.  546. 

Cur,  adv.  vuU. 

May  9. — Lord  Eshbb,  M.B.— Inthis  case  the  plain- 
tiff entered  into  an  agreement  with  one  Brewster, 
under  which  a  piano  was  deliYered  to  Brewster. 
Brewster  afterwards  pledged  the  piano  with  the 
defendants,  who  took  the  pledge  and  adyanoed  the 
money  bond  fide,  and  without  any  knowledge  of  any 
iefect  in  Brewster's  title.  The  plaintiff  brought  this 
iction  against  the  defendants  to  recover  possession  of 
tiie  piano,  and  the  defendants  declined  to  giye  it  up 
mtU  their  loan  has  been  repaid  to  them,  relying  upon 
lection  9  of  the  Factors  Act,  1889.  The  county  court 
ndge  and  the  BiTisional  Court  held  that  the  def  end- 
Ats  were  not  protected  by  that  section,  and  gaye 
ndgment  for  the  plaintiff. 

It  teems  to  me  that  two  questions  are  raised, 
^irst,  what  is  the  true  construction  of  section  9  of 
be  Factors  Act,  1889 ;  and,  secondly,  what  is  the  true 
onstruotion  of  the  document  in  this  case.  Section  9 
egins  by  speaking  of  the  person  who  has  the  goods 
1  his  possession:  "Where  a  person,  having  bought 
r  agreed  to  buy  goods,  obtains,  with  the  consent  of 
le  seller,  possession  of  the  goods " ;  and  in  this 
ispect  it  follows  the  phraseology  of  section  2.  That 
ersons'  acts  are  dealt  with,  ana  not  the  acts  of  the 
smer.  Tbe  section  says  nothing  about  a  person 
iving  agreed  to  selL  It  is  clear  that  the  section 
18  nothing  to  do  with  a  hiring  agreement.    If  there 

a  sinmle  hiring  of  goods,  the  section  does  not 
ipiy.  The  section  deals  with  a  purchase  and  sale, 
>t  with  biring.  Nor,  again,  has  it  anything  to  do 
rth  a  simple  purchase,  because,  after  a  person  has 
Id  his  ffoods  to  another,  so  as  to  pass  the  property 
4benk,  ne  has  nothing  more  to  do  with  them,  and 
e  other  has  a  rif^ht  to  deal  with  the  goods  as  owner, 
leref ore  the  section  does  not  deal  with  a  hiring,  nor 
ith  a  simple  purchase  and  sale.  It  deals  wit^  an 
reement  of  sale  which  does  not  pass  the  property 
the  goods.     If  there  is  an  agreement  by  a  person 

haj,  there  must,  on  the  other  part,  be  a  seller. 
lere  mast  be  the  other  pfrty  to  the  agreement  or 
le  it  is  no  agreement.  The  section  only  puts  the 
16  of  the  buyer,  but  it  implies  a  contract  to  selL 

implies  that  a  seller  has  contracted  to  sell,  and  a 
rchaser  to  buy,  and  that  the  contract  does  not  pass 
i  property,  and  if  the  goods  are  delivered  under  that 
xtract  by  the  person  who  has  agreed  to  sell  to  the 
rsoti  who  has  agreed  to  buy,  the  section  applies, 
at,  to  my  mind,  is  the  meaning  of  the  section. 
rhe  second  question  is  as  to  this  agreement  with 
rmter.     la  it  a  simple  agreement  to  hire  P    If  it 

the  statute  does  not  apply.  It  provides  for 
rty-six  monthly  payments,  and  when  those  pay- 
nts  are  all  made  the  piano  is  to  become  the  sole 
1  absolnte  property  of  the  hirer.  That  does  not 
m  to  me  to  be  a  mere  contract  of  hiring.  To  see 
at  it  actoally  is  one  must  look  at  the  whole  agree- 
nt.  The  words  **  owner"  and  **  hirer  "  are  merely 
rds  of  description — ^words  descriptive  of  the  plain- 


tiff and  Brewster.  Brewster  agrees  to  pay  to  the 
owner,  on  the  2drd  of  December,  1892,  a  rent  or  hire 
instalment  of  lOs.  6d.,  and  lOs.  6d.  on  the  23rd  of 
each  succeeding  month.  Now,  if  it  is  a  mere  hirine, 
what  more  would  be  necessary  than  to  say  that  it  is 
a  rent  ?  Bent  is  not  an  instalment  of  anjrthing.  But 
it  is  called  a  **  rent  or  hire  instalment."  What  a  hire 
instalment  means  I  am  imable  to  say.  At  any  rate, 
the  instalments  are  monthly  instalments.  Then,  by 
clause  A,  the  owner  agrees  that  Brewster  may  termi- 
nate the  hiring  by  aelivering  up  the  piano  to  the 
owner.  Brewster  cannot  terminate  it  m  any  other 
way.  Then,  if  Brewster  pays  the  full  sum  of 
£18  18s.,  the  piano  is  to  become  his  sole  and  absolute 
property,  but  until  that  full  sum  is  paid  the  piano  is 
to  continue  to  be  the  sole  property  of  the  owner.  If 
Brewster  goes  on  and  pays  the  thirty-six  instalments, 
the  owner  cannot  say  that  he  will  not  sell  the  piano. 
He  has  agreed  to  sell  it.  It  is  a  contract  bv  the  owner 
to  sell,  it  is  said  that  it  is  not  a  contract  by  Brewster 
to  buy,  because  he  may  terminate  the  hiring — ^that  is, 
as  I  read  it,  may  terminate  the  contract — ^by  deliver- 
ing up  the  piano  to  the  owner  before  he  has  paid  the 
£18  188.  Now,  to  my  mind,  seeing  that  if  £18  18s. 
is  paid  the  piano  becomes  the  sole  and  absolute  pro- 
perty of  the  hirer,  this  is  an  agreement  for  the  pur- 
chase of  the  piano.  It  is  an  agreement  by  the 
owner  to  sell,  and  an  agreement  by  Brewster,  if  he 
does  not  change  his  mind,  to  buy ;  and  if  the  Agree- 
ment goes  on  to  its  end  it  ends  in  a  purchase.  There- 
fore it  seems  to  me  that  the  true  construction  of  t^s 
agreement  is  this,  that  it  is  an  agreement  by  the  one 
to  sell,  and  an  agreement  by  the  other  to  buy,  with 
an  option  to  the  latter,  if  he  chan^  his  mind,  to 
put  an  end  to  the  contract  by  dehvering  back  the 
piano.  If  he  sells  or  pled^  the  piano,  he  cannot, 
until  he  has  redeemed  it,  dehver  it  back  to  the  owner. 
Brewster  could  not  have  eot  the  niano  from  the 
defendants  without  paying  me  sum  aavanoed ;  there- 
fore he  had  put  it  out  of  his  power  to  put  an  end  to 
this  agreement.  That  being  the  true  construction  of 
this  agreement,  it  seems  to  me  to  come  within  the 
words  of  section  9,  and  the  defendants  are  protected 
by  that  section.  It  seems  to  me  that  these  agree- 
ments, which  are  called  contracts  of  hiring  and  pur- 
chase, come  exactly  within  the  section.  They  are,  in 
truth,  contracts  of  purchase. 

This  case,  therefore,  like  the  case  of  Lee  v.  BixUer^ 
is  within  the  terms  of  the  section,  and  the  section 
affords  a  defence  to  this  action. 

The  appeal  must  therefore  be  allowed. 

A.  L.  Smith,  L.  J.,  read  the  following  judginent : — 
This  is  an  action  of  trover  brought  by  the  plaintiff  to 
recover  possession  of  a  piano  mm  the  oefendants, 
pawnbrokers,  with  whom  it  had  been  pledged  hj  a 
person  named  Brewster,  who  had  obtained  possession 
of  it  under  what  is  termed  a  hire  and  purchase  agree- 
ment from  the  pleuntiff;  and  the  question  raised  is 
whether  Brewster  had  bought  or  agreed  to  buy  the 
piano  of  the  plaintiff  within  the  meaning  of  section  9 
of  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45).  This 
Act,  besides  making  certain  dealings  by  a  mercantile 
agent,  who  with  the  consent  of  the  owner  is  in 
possession  of  goods  or  the  documents  of  title  to  goods, 
valid  as  against  that  owner,  has  by  section  9  enacted 
that  where  a  person  (which  means  any  person)  having 
bought  or  agreed  to  buy  goods,  obtains,  with  the 
consent  of  the  seller,  possession  of  them  or  the  docu- 
ments of  title  relating  thereto,  he  may  sell  or  pledge 
such  goods  or  the  documents  of  title  to  a  third  person, 
if  that  person  takes  in  good  faith  and  without  notice 
of  any  lien,  or  other  right  of  the  original  seller  in 
respect  of  the  goods.  It  will  be  seen  that  the  power 
I  conferred  by  this  section  to  make  a  good  title  i^gainst 
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the  original  seller  is  confined  to  persons  who  have 
bought  or  agreed  to  buy  goods  of  sellers,  and  it  does 
not  mdade  the  case  of  j^ersons  who,  with  the  consent 
of  selleri,  are  in  possession  of  goods  or  the  docoments 
relating  thereto  unless  they  have  bought  or  agreed  to 
buy  the  goods.  It  is  evident  that  this  section  con- 
templates both  a  seller  who  has  sold  or  agreed  to  sell, 
and  also  a  buyer  who  ^as  bought  or  agreed  to  buy, 
for  there  cannot  be  ei  buyer  who  has  "bought  or 
agreed  to  buy,"  which  are  the  words  of  the  section, 
without  there  also  being  a  seller  who  has  sold  or 
agreed  to  seU.  It  is  dear  that  this  section  in- 
cludes the  case  of  a  sale  where  the  property  in  the 
goods  has  not  passed,  for  it  includes  the  case  of  a 
seller  who  has  contracted  to  sell  and  retains  a  lien 
or  other  right  in  respect  of  the  goods,  as,  for  instance, 
the  right  to  retake  possession  of  them  upon  the 
happening  of  given  events.  Thus,  an  agreement  for 
sale  by  a  seller  subject  to  a  defeasance  by  him  is,  in 
my  judgment,  as  much  within  the  section  as  an 
agreement  to  sell  without  a  defeasance ;  so  also  is  an 
agreement  to  buy  subject  to  a  defeasance  as  much  as 
an  agreement  to  buy  without  a  defeasance. 

Tms  brings  me  to  what  has  been  called  the  hire  and 
purchase  agreement  of  the  23rd  of  December,  1892, 
though  I  should  notice  that  the  word  '*  purchase  "  is 
not  to  be  found  therein.  The  real  question  is— Has 
Brewster,  who  therein  is  called  the  nirer,  in  ioftli|y 
agreed  to  buy  the  piano  in  question  of  the  plaintiff 
within  the  meaning  of  the  section  P  For,  if  he  has, 
then  the  section  in  the  circumstances  of  this  case 
defeats  the  plaintiff.  If,  on  the  contrary,  Brewster 
has  not  agreed  to  buy,  then  the  plaintiff  is  entitled 
to.  judgment.  It  is  quite  true  that  throughout  the 
agreement  the  plaintiff  is  termed  the  owner  and 
Brewster  is  termed  the  hirer,  and  the  agreement  is 
drafted  in  the  form  of  a  letting  and  hiring  of  the 
piano  by  the  plaintiff  to  Brewster ;  but  if  the  trans- 
action be  a  selling  and  buying  of  the  piano,  the  form 
will  not  avail  so  as  to  defeat  the  efi^t  of  the  real 
transaction.  Now,  in  the  first  place,  what  is  the 
position  of  the  plaintiff  under  this  agreement  P  Did 
he  only  let  out  &e  piano  on  hire  to  Brewster  or  did 
he  bind  himself  to  sell  it  to  him  P  I  agree  with  Dav, 
J.,  that  if  in  this  case  there  be  an  agreement  for  a  sale 
by  the  plaintiff  it  must  be  ab  the  time  when  the  agree- 
ment was  executed.  Under  this  agreement  the  plain- 
tiff delivered  the  piano  to  Brewster  upon  the  terms 
that  Brewster  should  pay  the  plaintiff  for  it  by  thirty- 
six  monthly  instalments,  and  he  therein  irrevocably 
boimd  himself  to  Brewster  that  if  he  (Brewster) 
performed  his  part  of  the  agreement — i.e.,  paid 
the  instalments,  kept  the  instrument  from  injury, 
including  damage  by  fire,  and  in  his  own  custody,  then 
upon  payment  of  the  last  instalment  the  piano  should 
be  the  sole  and  absolute  property  of  Brewster.  It 
will  be  seen  that  by  the  agreement  the  plaintiff  has 
bound  himself  past  recall  that  upon  being  paid  the 
price  of  the  piano  by  monthly  instalments  the  piano 
shi^  become  the  property  of  Brewster.  What  is 
this  but  an  agreement  on  the  part  of  the  plaintiff 
to  sell  P  It  is  true  that  the  plaintiff  reserves  to  him- 
self the  right  to  retake  possession  if  Brewster  fail  in 
performing  the  agreement  on  his  part,  but  this  pos- 
sible defeasance  makes  the  transaction  none  the  less  an 
agreement  by  the  plaintiff  to  sell ;  and  here  it  is  that 
I  cannot  adopt  the  view  of  Day,  J.,  when  he  says  that 
no  contract  for  sale  can  be  conceivable — there  was  no 
seller  and  no  one  bound  in  the  present  case  to  sell ; 
and  he  holds  this  because  in  his  opinion,  which  I  will 
deal  with  hereafter,  no  one,  as  the  learned  judge  says, 
had  a^preed  to  buy,  nobody  being  bound  to  buy,  and 
no.  pnce  fixed.  In  my  judgment,  it  must  be 'first 
deteia^nned  whaMs  it  that  the  plaintiff  has  bound  him- 
self to  do;    has  he  bound  himself  or  iiot  to  sell  to 


Brewster  P  It  appears  to  me  tiiat,  unlen 
made  default  so  as  give  to  the  pJaintiff  the  ja$iii 
to  terminate  the  agreement,  as  far  as  the  plaintif  ii 
concerned  the  piano  was  agreed  to  be  s^  hf  tibs 
plaintiff  to  Brewster  at  the  prioe  of  £18  ISs^^  to  he 
paid  in  instalments.  So  much  for  the  positiion  (A  ^ 
plaintiff  under  the  agreement.  I  now  oobm  to 
Brewster's  position  thereunder.  It  is  stiaaga,  if  tbe 
plaintiff  has  bound  himself  to  sell  tha  uaoo  to 
Brewster,  which  for  the  above  reasons  I  hola  be  hM, 
that  Brewster  on  his  part  has  not  bound  himieif  to 
buy  the  piano  of  the  plaintiff.  Mr.  Finla>Y  felt  tks 
force  of  this,  and  admitted  that  it  wonld  be  so  kai 
the  plaintiff  agreed  to  sell  the  piano  to  Brewster,  bet 
he  said  that  all  the  plaintiff  had  done  was,  in  eoa- 
sideration  of  the  payment  of  the  instalments,  to  gmt 
an  option  of  purchase  to  Brewster.  It  this  be  so,  I 
would  point  out  that  away  goes  that  part  of  hii  esss, 
which  was  that  as  between  the  parties  It  was  asd 
the  last  instalment  was  paid  only  a  hiring  agieouisat; 
for  what  is  a  grant  of  an  option  to  porabase  bit  sa 
agreement  in  prossenU  by  the  plaintifP  to  seU  to 
Brewster  subject  to  his  right  to  exercise  hia  optioa? 
Had  Brewster  agreed  to  pay  for  the  piano  in  tliirtj- 
six  instalments  without  reserving  the  option,  I  eanaot 
doubt  that  Brewster  would  have  pgreed  to  bay  the 
piano  from  the  plaintiff,  and  this  is  what  was  Md  bf 
this  court  in  the  case  ol  Lee  ▼.  Butter^ 

But  although  Brewster  reserved  the  i^vtien.  ks 
bound  himself  to  pay  in  any  event  the  first  i 
of  the  price  of  the  piano  before  he  oould  exs. 
option  of  being  allowed  to  return  it  to  the 
II  is  upon  the  fact  that  Brewster  had  n 
option  that  the  plaintiff  rests  his  case,  and 
Brewster  had  not  agreed  to  boy  the  piano  <d  kni* 
but  had  only  agreed  to  hire  the  piano  with  tins  qgfat 
of  exercising  the  option  to  purchase  it  if  he  so  desind. 
It  will  be  seen  that  the  only  way  that  Brewster  eosid 
avoid  becoming  xmssessed  of  the  piano,  if  tiie  plnr'*^ 
did  not  exercise  his  right  to  retake  possession  if 
circumstances  arose  which  entitled  him  to  do  so,  «•• 
by  delivering  it  to  the  plaintiff  within  the  period  d 
the  thirty-six  months.  Suppose  the  piuio  ws»  bant. 
say  during  the  first  month,  whilst  in  Bremter^i 
possession  so  that  he  never  could  deliver  it  mp  to  tW 
the  plaintiff,  what  would  be  the  result  ?  Bhjm<u 
would  be  liable  to  pay  the  instalments  dozing  ^ 
residue  of  the  thirl^-six  months,  and  the  loss  of  tW 
piano  so  burnt  would  f  aU  upon  Brewster,  lor  he  wooU 
have  paid  the  whole  of  the  contract  niioe  and  notkai 
the  instrument.  This  result  follows  beoanss 
had  in  reality  agreed  to  purchase  the  piano  for 
or  for  worse,  subject  to  this,  that  during  the 
if  he  oould  do  so,  he  might  send  babk  the  pisoo  to  tke 
plaintiff.  In  my  judgment,  the  true  view  ol  tkii 
agreement  is,  that  as  on  the  one  hand  theplaintifiigieei 
to  sell  the  piano  to  Brewster  subject  to  a  deissaHHS 
to  be  exercised  by  the  plaintiir,  so  on  tlM  oiksr 
Brewster  agreed  to  buy  the  piano  of  the  plainiiffsBkM^ 
to  a  defeasance  to  be  exercised  by  Brewstor.  Ar 
these  reasons,  in  my  opinion,  Brewster  did  a^sste 
buy  the  piano  of  the  plaintiff  within  the  mmmam  sf 
section  9  of  the  Act  of  1889,  and  oonsequsntily 
ment  should  be  entered  for  the  defendanto 
appeal  allowed. 

Dayey,  L.J.,  read  the  following  jndgnwnt ;- 
tion  9  of  the  Factors  Act,  1889,  comempbtei  a  , 
chase  or  agreement  to  buy  ffoods  where  the  porbi 
has  possession  of  the  gooos  but  the  property  kss 
passed  to  him.    It  was  decided  in  £ee  ▼.  At 
what  is  called  a  hire  and  pozchase 
within  the  scope  of  this  section — ».«.,  an 
where  the  hirer  has  possession  of  the  goods 
to  pay  a  sum.  certain  hj  fixed  instalments. 


VoLlttiiL       [^^•w.iaM.]      THE  WEEKLY  REPORTER. 


517 


OouBT  OF  AmuOu     Hblby  v.  Matthews  akd  Othsbs.— IJimEBwooD  v.  Lewis.     Coxtbt  of  'Appeal. 


paied  by  ma  •greement  that  upon  pAyment  of  aU  the 
mBtahneiits  the  goods  are  to  become  the  properbr  of 

I  default  in 


the  hiier,  bat  sul^eot  to  a  proviso  that  on 
ptyment  of  any  instalment  the  owner  of  the  goods 
Dsj  resome  possession.    In  this  case  there  is  the 
fnthsr  tenn  ttiat  the  hirer  may  put  an  end  to  the 
oootraot  by  returning  the  goods.    Does  this  distin- 
mk  the  case  from  Lee  ▼.  Butler  and  take  it  out  of 
the  9tii  section  of  the  Act  ?    I  think  not.    There  is 
la  igfeement  by  the  owner  of  the  fKtoda  that  on  pay- 
ment of  thirty-six  monthly  instalments  the  goods 
flhall  become  the  propertgr  of   the  hirer — in  other 
words,  an  agreemoit  to  sell.    But  a  seller  connotes  li 
bnjer,  and  an  agreement  to  sell  connotes  an  agree- 
BMot  to  boy.    The  hirer  agrees  to  pay  the  instal- 
ments mon^y,  not  during  any  expressed  period ;  but 
I  think  it  may  be  inferred  from  the  context  that  the 
total  sum  to  be  paid — vis.,  the  sum  of  thirty-six 
moDthly  instalments— is  made  a  sum  certain  by  the 
tenns  of  the  contract,  and  that  the  hirer's  agreement 
to  par  is  also  sufficiently  defined  to  be  until  Uiirty-six 
imisfanents  aie  paid.    So  long  as  tiie  hirer  retains 
posNBSum  and  the  contract  remains  und^ermined,  the 
Urer  is  under  contract  to  pay  the  instalments,  and 
may  be  sued  for  them  as  they  become  due  on  the 
terms  that  upon  paTment  of  the  last  instalment  the 
goods  win  become  his  property.    But  he  has  a  power 
to  detennine  and  deroat  his  contract  by  returning 
the  goods.    Until  he  does  so  he  is  under  contract  to 
hoy,  and  at  the  time  of  the  pledge  to  the  pawnbrokers 
he  renwined  under  that  contract,  and  was,  in  my 
o^num,  a  person  who  had  agreed  to  buy   goods 
within  the  meaning  of  section  9  and  the  decision  in 
Lee  y.  BuUer^  and  none  the  less  so  because  he  had  a 
power,  which  he  had  not  exercised,  and  in  fact  by. 
pledging  the  goods  had  at  the  time  put  it  out  of  his 
power  to  exercise,  of  defeating  the  contract.     I  agree 
witii  Day,  J.,  that  you  must  find  the  agreement  for 
sale  at  the  time  when  possession  of  the  goods  is 
handed  to  the  buyer ;  but,  in  my  opinion,  it  is  only 
by  Tirtue  of  the  written  contract  that  the  hirer  wiU, 
on  payment  of  the  instalments,  become  the  owner  of 
the  piano.    For  the  reasons  above  giyen  I  cannot 
agree  with  the  learned  judge  that  at  Siat  time  there 
is  no  jMnchaser,  or  that  nobody  has  agreed  to  buy, 
Dobooyia  bound  to  buy,  or  that  there  is  no  price 
fixed* 

Appeal  aUowed. 

Solioitor  for  the  plaintiff,  H.  E.  Tudor. 

Solicitor  for  the  defendants,  John  AUenhorough. 


May  7. 


From  Q.  B.  Dir. 

(Lord  Baher,  M.R.,  and  A.  L. 

Basitii  and  Davey,  L.JJ.) 

XJiTDEBWOOD  V.  Lewis,  (a.) 

^icUor — Beiainer  to  conduct  cvmmcm  law  adion — Bight 
of  wiicitor  to  terminate  retainer — BeaeonaUe  notice — 
Bea$amEble  cauee^ 

The  contract  of  a  solicitor  retained  to  conduct  an 
rdinary  common  law  action  ia  a  contract  to  carry  on  t?ie 
^ttion  to  ite  condueion,  and  he  cannot,  he/ore  ite  condu- 
•on,  ^^t$9e  to  continue  to  act  for  hie  dient  and  sue /or 
i(f  hiU  of  eofti,  eapoepi  for  some  reaeonahle  cauee  and 
^pon  rmonaHe  notice, 

AppHoation  by  the  defendant  for  a  new  trial  in  an 
etion,  tried  before  Qrantham,  J.,  and  a  jury,  by 
olicttozB  upon  their  bill  of  costs. 

{».)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law. 


It  appeared  that  the  plaintiffi  were  retained  by  the 
defenoant  to  act  as  his  solicitors  in  defending  three 
common  law  actions  which  had  been  brought  against 
him  in  tiie  Queen's  Bench  Division.  While  the  actions 
were  proceeding  the  plaintiffs  gave  the  defendant 
notice  (which  was  admitted  to  be  a  reasonable  notice 
in  point  of  time)  to  terminate  the  retainers,  and  refused 
to  continue  to  act  for  him  in  the  conduct  of  the 
actions,  and  brought  this  action  to  recover  their  bill 
of  costs  incurred  in  the  conduct  of  the  actions  up  to 
that  date. 

In  their  pleadings  the  plaintiffis  alleged  that  thely 
had  good  cause  for  refusing  to  continue  to  act  for  the 
defendant  in  the  actions,  and  gave  particulars  of  the 
causes  of  refusal. 

At  the  trial  Qrantham,  J.,  ruled  that  a  soli- 
citor could,  upon  giving  reasonable  notice,  ter- 
minate the  retamer  and  sue  for  his  bill  of  costs  up  to 
that  date  without  showing  that  he  had  good  cause  for 
refusing  to  continue  to  act,  and  declined  to  receive 
evidence  as  to  good  cause,  and  directed  a  verdict  and 
judgment  for  Sie  plaiutiffi. 

The  defendant  appealed. 

Sir  H.  James,  Q,C.  {Jdf,  Q.C,  and  J.  E.  Bankes 
with  him),  for  the  defendant. — ^A  solicitor  who  has 
been  retained  to  conduct  an  aoticm  for  a  dient 
undertakes  to  conduct  it  to  its  conclusion,  and  he 
cannot  without  good  cause  and  without  giving 
reasonable  notice  dedine  to  go  on  with  the  action, 
and  sue  upon  his  bill  of  costs  up  to  that  date.  That 
is  a  long-established  rule,  and  was  stated  by  Lord 
Eldon  in  the  Begulations  in  Bankruptcy  (set  out  in 
6  Yes.,  at  p.  2)  as  having  been  held  at  Westminster, 
and  was  followed  in  Creaavodl  v.  Byron,  14  Ves.  271 ; 
Wadeworth  v.  Marshall,  2  Gr.  &  J.  665 ;  Vansandau  v. 
Browne,  9  Bing.  402 ;  Bryan  v.  Twigg,  3  L.  J.  Gh.  N.  8. 
114 ;  Harris  v.  Osbourn,  2  Cr.  &  M.  629;  NichoUs  v. 
fVUson,  11  M.  &  W.  106 ;  Whitehead  v.  Lord,  1  Bx. 
691 ;  Stokes  v.  Trumper,  3  W.  B.  503,  2  K.  &  J.  232 ; 
Hawkes  v.  Oottrdl,  3  H.  &  N.  243,  6  W.  R.  G.  L.  Dig. 
9  ;  Harris  v.  Quine,  17  W.  B.,  at  p.  967,  L.  B.  4  a  B., 
at  p.  658 ;  In  re  Hall  A  Barker,  26  W.  B.  501,  9 
Gh.  D.  538;  Beck  v.  Pierce,  38  W.  B.,  at  p.  31,  23 
Q.  B.  D.,  at  p.  323 ;  Anon.,  4  Bengal  L.  B.  F.  G.  29 ; 
Gutter  V.  Powdl,  2  Sm.  L.  G.,  9th  ed.,  p.  1 .  There  must 
therefore  be  a  new  trial  in  this  case. 

Lockwood,  Q.C.,  and  Tindal  Atkinson  {Winch,  Q.C., 
with  them),  for  the  plainti£Bi. — ^The  learned  judge  wais 
right  in  nuing  that  a  solidtor,  apart  from  any  ques- 
tion of  good  cause,  mi^ht  upon  giving  reasonable 
notice  terminate  the  retamer  and  sue  for  his  costs  up 
to  that  date.  In  the  old  cases  the  contract  was  con* 
sidered  an  entire  contract,  of  which  the  solidtor  coidd 
not  divest  himself;  but  in  Vansandau  v.  Browne  it 
was  hdd  that  a  solidtor,  upon  giving  reasonable 
notice,  was  at  liberty  to  determine  the  contract. 
That  was  followed  in  Harris  v.  Oshoum  and  In  re 
Hall  A  Barker.  If  the  solidtor  died  during  the 
litigation,  it  is  submitted  that  his  executors  could  sue 
for  his  bill  of  costs  up  to  that  date.  That  shows  that 
the  contract  is  not  an  entire  contract. 

They  also  referred  to  Botvaon  v.  Earle,  Moo.  &  M. 
538 ;  Tidd's  Practice,  9th  ed.,  p.  86. 

Jdf,  Q.C.,  in  reply,  referred  to  In  re  Bomer  <fe 
Haslam,  ante,  p.  51,  [1893]  2  Q.  B.  286. 

Lord  EsHEB,  M.B. — I  cannot  agree  with  the  state- 
ment of  the  law  as  laid  down  by  Grantham,  J.  If 
one  considers  the  nature  of  the  contract,  it  seems 
dear  that  the  law  must  imply  that  the  contract  is 
what  is  called  an  entire  contract.  When  a  person 
employs  a  solidtor,  he  does  not  employ  him  to  ti^e 
one  step,  and  then  give  him  new  instructions  to  take 
another  step,  and  so  on.    The  instructions  are  to  act 
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for  him  in  the  law  snit  whioh  he  is  brinffing,  or  with 
which  he  is  threatened.  Of  what  possiue  use  would 
it  be  to  a  person  instructing  a  solicitor  to  take  all  the 
steps  in  the  action  unless  tiie  meaning  was  that  the 
solicitor  was  to  carry  on  the  action  to  Sie  end  P  If  he 
is  employed  to  carry  on  the  action  to  the  end,  it 
follows  as  a  necessary  implication  that  it  is  an  entire 
contract,  that  is»  a  contract  by  the  solicitor  to  take 
all  the  steps,  and  to  carry  on  the  action  to  its  con- 
clusion. That  was  the  yiew  of  the  older  judges,  and 
upon  proof  of  the  ordinary  retainer,  that  implication 
woula  be  drawn  in  every  such  case,  and  thco^fore  it 
was  an  implication  of  law.  That  seems  to  have  been 
stated  ana  acted  upon  by  Lord  Eldon,  not  merely 
when  he  made  certain  regulations  in  bankrupted 
(6  Yes.,  at  p.  2),  but  when  he  was  a  party  to  the  de- 
cision in  the  Gourt  of  Conmion  Plecui  rdferred  to  in 
OreuwtU  v.  Byron,  where  he  says,  '*The  Court 
of  Conmion  Pleas,  when  I  was  there,  held  that 
an  attorney  having  quitted  his  client  before  trial 
<)Ould  not  bring  an  action  for  his  bill."  That  is 
the  present  case  directiy.  Of  course  it  is  open  upon 
that  to  say  that  Lord  Eldon  meant  that  under  no 
possible  circumstances  could  the  solicitor  maintain  an 
action  upon  his  bQl  for  the  work  done.  If  Lord  Eldon 
meant  that,  that  rule  has  been  modified ;  it  has  not 
been  set  aside,  but  only  modified  under  certain  oir- 
cumstanoes.  I  will  not  go  through  all  the  cases, 
but  it  seems  to  me  that  nom  that  time  downwards 
it  has  alwavs  been  held  that  the  contract  is  one  entire 
contract,  that  is  to  say,  that  the  solicitor  cannot  sue 
for  his  bill  of  costs  until  that  contract  is  entirely  ful- 
filled unless  some  recognized  exception  arises.  One 
of  those  recognized  exceptions,  whidi  the  judjg^  have 
implied  as  bein^  the  reasonable  and  obvious  intention 
of  the  parties,  is  that  the  solicitor  cannot  be  reason- 
ablv  asked  to  pav  disbursements  out  of  his  own 
pocket,  and,  thwefore,  the  solicitor  may  ask  his  client 
to  find  the  money  for  immediate  disbursements,  and 
if  the  dient  refuses  to  do  so  the  solicitor  is  entitled 
to  refuse  to  carry  on  the  litigation  any  further. 
Hiat  beine  so,  then  this  naturally  followed,  that  the 
solicitor,  though  he  may  have  good  ground  for  refus- 
ing to  conduct  the  case  furtiier,  cannot  suddenly 
throw  up  his  retainer,  thereby  perhaps  inflicting 
grave  injury  u]K>n  his  client,  but  must  give  his  client 
reasonable  notice. 

Now  it  is  not  denied  that  until  the  case  of 
Vanaandauy,  jBroiimesuch  was  the  view  of  the  judges. 
I  do  not  understand  tiiat  the  judges  in  that  case  said 
anything  more  than  this,  that  at  all  events,  even  if 
there  is  reasonable  cause,  the  solicitor  must  give 
refksonable  notice,  and  if  he  does  not  he  cannot  sue 
upon  his  bill.  In  Harris  v.  Oaboum  the  point  is  very 
clearly  put  by  Lord  Lyndhurst  when  ne  says,  ''1 
consider  that  when  an  attorney  is  retained  to  prosecute 
or  defend  a  cause  he  enters  mto  a  special  contract  to 
carry  it  on  to  its  termination."  That  is  the  special 
contract  implied  by  law.  Then  he  guards  himself  by 
adding:  **I  do  not  mean  to  say  that  under  no 
oironnistances  can  he  put  an  end  to  this  contract, 
but  it  cannot  be  put  an  end  to  without  notice."  He 
there  recognizes  that  there  are  certain  circumstances 
which  would  justify  the  solicitor  in  putting  an  end  to 
the  contract,  yet  if  the  solicitor  does  not  give  reason- 
able notice  he  cannot  treat  the  contract  as  at  an  end 
and  sue  upon  his  bill.  Then  it  is  said  that  those 
decisions  have  been  put  an  end  to  by  the  judgment 
of  Sir  Georfi;e  Jessel  minre  Hall  &  Barker.  I  do  not 
xead  his  judgment  as  having  that  effBct  He  merely 
says  that  that  has  been  the  rule  in  ordinary  common 
law  actions,  but  that  in  a  suit  in  equity,  often  of  a 
Very  complicated  nature  which  may  last  for  years,  it 
would  be  unjust  to  draw  the  same  implication,  and  if 
that  rule  were  applied  to  and  that  implication  drawn 
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in  such  a  case  the  soUoitor  miffhtnot  be  able  to  Mam 
anything  for  his  work  and  uibour  for  several  ysvs. 
Therefore,  what  that  decision  comes  to  is  this,  thai 
it  would  be  wrong  to  apply  that  rule  in  a  chanwy 
suit  which  may  last  for  years,  and  in  which  there  i 
natural  breaks,  and  that  it  cannot  be  said  that  it  ■: 
have  been  reasonably  understood  that  the  solicitor  i 
employed  to  carry  on  the  suit  to  the  end  upon  the  t 
of  his  not  being  paid  until  its  termination ;  that 
if  there  is  the  same  implication  in  a  cbanoety  suit  tinit 
the  solicitor  is  to  go  on  to  the  end,  there  is  not  the 
implication  that  he  is  not  to  be  paid  anything  untQ 
the  end.  Now  with  that  decision  so  ooostmed  we 
have  nothing  to  do.  We  have  to  deal  hen  with  aa 
ordinary  common  law  action,  or  rather  three  oommoa 
law  actions.  The  solicitors  were  employed  in  « 
Not  one  of  them  is  finished.  Grantham,  J.,  has  1 
that  the  solicitors,  though  they  had  no  caoi^ 
could  of  their  own  will  and  pleasure,  by  giving  siiffkarat 
notice  as  to  time,  put  an  end  to  the  oontnMt  sad 
bring  an  action  for  the  costs  up  to  that  date.  I  ess 
find  no  authority  to  justify  such  a  decisioti.  Eveiy 
authority  which  has  been  cited  applicable  to  sach  a 
case  seems  to  me  to  be  to  the  contrary.  It  woM 
destroy  the  implication  of  law  which  is  founded  mm 
reason  and  good  sense,  and,  I  think,  therefoce.  nst 
Grantham,  J.,  ought  to  have  received  evideooe  as  to 
whether  the  solicitors  had  reasonable  groonda  lor 
terminating  the  retainer. 

As  regards  a  suggestion  thrown  out  during  tts 
argument,  that  a  misfortune  happening  to  the  tulieitBi, 
such  as  a  severe  illness  or  his  death,  would  pot  n 
end  to  the  oUi^ation  to  go  on  with  the  actaon.  tmi 
entitie  him  or  his  executors  to  sue  for  work  dooo  ip 
to  that  date,  it  is  not  necmary  to  express  any  oomb 
upon  it,  but  it  may  nossibly  be  argued  that,  r*^"^ 
such  an  event  woula  put  an  end  to  the  oUigatios 
to  go  on  with  the  action,  neither  he  nor  his  ezseo- 
tors  could  under  sudi  dronmstances  sue  i^ob  Ui 
bill  of  costs  up  to  that  time.  The  argument  wosM 
have  to  be  that  something  hai^wning  to  the 
solicitor  which  would  prevent  him  gcnns  on  with  ^ 
action,  though  it  may  be  a  ground  on  which 
could  be  oharged  against  him,  may  stfll  be  no  _ 
for  saying  that  the  contract  is  changed  from  a 
tract  to  pay  at  the  end  of  the  action  into  a  oc 
for  a  quarUum  meruit  for  his  services,  ^leta 
therefore,  be  a  new  trial  in  this  case. 


A.  L.  Smith,  L.  J.— I  desire  to  confine  my  i 
tions  to  the  facts  of  this  case,  and  to  apply  iSb^ 
solely  to  a  retainer  in  an  action  at  oommon  law.  H 
there  is  one  thins  clearer  than  another  from  &i 
authorities  which  have  been  cited  to  us,  from  Lord 
Eldon's  time  to  the  present  day,  it  is  this,  that  the  ooa- 
tractof  asolidtor with  his  client  upon  a  retsinerlikeAai 
is  an  entire  contract,  and  it  is  lus  duty  to  go  on  snd 
to  proceed  to  the  end  of  the  litisatioa  in  the  aeliBB. 
I  find  that  laid  down  in  Lord  £ldon*s  time,  sni 
subject  to  some  conditions  which  i^ipear  to  hava  en^ 
in,  it  will  be  found  to  have  been  laid  down  n 
Vansandau  v.  Broume,  and  by  Lord  Lyndhonl  is 
Harris  v.  Oahoumt  where  he  says :  "  I  eonaikrlhit 
when  an  attorney  is  retained  to  prosecute  or  detai  s 
cause,  he  enters  into  a  mecul  contract  to  cazry  it  m 
to  its  termination.'*  I  find  it  laid  down  in  Whitihmi 
V.  Lord  by  Parke  B.,  where  he  says:  "lb©  rti^m 
applicable  to  this  case,  was  correctly  laid  doynfc 
Harris  v.  Oshoum,  that  an  attorney,  under  a  rsteiin 
to  conduct  a  suit,  undertakes  to  ooodaot  thn  snit  to  ik 
final  termination,  and  he  cannot  sue  lor  hn  UB  wA 
that  time  has  arrived."  I  find  that  not  dimntcd  bns 
by  Sir  George  Jessel,  M.B.,  in  In  re  HaU  ^Barhr  m 
applicable  to  common  law  actions,  bsoaasa  dnnar  At 
argument  in  that  case  he  referred  to  9F%iMaatf  ▼.  2«^ 
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and  iaid  that  **  that  was  the  old  principle  at  oommon 
law."  Sir  George  Jenel  did  not  adopt  that  principle 
of  the  common  law,  in  the  suit  which  was  then  before 
him,  bnt  he  ennnciates  it  as  the  principle  of  common 
law.  And  in  In  re  Bomer  db  Haalam.  Bowen  and  Eay, 
L.JJ.,  enunciate  the  same  proposition.  Therefore  the 
prt'md  facie  obligation  wmch  a  solicitor  undertakes 
when  he  accepts  a  retainer  from  a  client  in  a  common 
law  action  is  this,  that  it  is  an  entire  contract  to  carry 
on  the  litigation  for  the  client  to  the  end,  and  that 
until  he  has  carried  on  that  litigation  to  the  end  he 
cannot  sue  his  client  for  costs^  That  is  the  primd  facie 
obligation  which  a  solicitor  undertakes,  but  it  seems 
to  me,  also,  upon  the  cases,  that  a  solicitor  may  be  put 
into  a  position  by  his  client  in  which  he  may  withdraw 
from  the  retainer. 

The  point  which  we  have  to  decide  in  this  case  is 
whether  a  solicitor  for  no  reason  whatever  can,  in 
the  middle  of  a  common  law  action,  throw  up  the 
retainer  upon  giving  his  client  due  notice  that  ne  is 
soing  to  do  so,  and  then  sue  the  client  for  his 
dQI  of  costs  up  to  that  date.  It  seems  to  me  from 
the  case  of  Vanaandau  ▼.  Browne  and  other  cases  that 
it  is  dear  that  a  client  may  put  the  solicitor  into  such 
a  position  that  the  solicitor  is  entitled  to  say  that  he 
wul  not  act  any  longer  for  the  client;  as,  for 
mstanoe,  where  a  solicitor  asks  for  funds  and  the 
Calient  refuses  to  give  any,  then  the  solicitor  is  not 
bound  to  go  on  at  his  own  cost.  I  think,  also,  that 
if  a  client  insists  upon  the  solicitor  doing  something 
which  the  soUoitor  knows  to  be  dishonourable  or 
disgraceful,  the  soUoitor  may  refuse  to  go  on ;  and 
^ere  are  many  other  cases  in  which  a  client  may 
put  a  solicitor  in  such  a  position  that  it  is  only  right 
that  the  solicitor  should  have  an  option  of  saying 
that  he  will  not  go  on.  Under  those  circumstances 
the  solicitor  would  be  entitled  to  sue  for  his  costs 
up  to  that  date.  But  in  this  case  the  sole  point  is 
wnether  a  solicitor  can,  without  rhyme  or  reason, 
throw  up  his  retainer  having  given  his  client 
reasonable  notice,  and  then  sue  for  his  costs  up.  to 
that  date. 

Now,  I  have  no  difficulty  about  the  judgment  of 
Parke,  B.,  in  Harris  v.  Oehoum.  The  only  difficulty 
which  I  have  felt  was  as  regards  Whitehead  v.  Lord, 
where  Parke,  B.,  explained,  as  I  understand,  what  he 
meant  in  Harris  v.  Oabourfu  But  it  seems  to  me 
that  all  the  cases  from  Vaneandau  v.  Brovme  may  be 
amnmed  up  as  laying  this  down,  that  at  any  rate  a 
solicitor  cannot  terminate  a  retainer  which  he  has 
aooepted  without  giving  due  notice  to  his  dient.  I 
believe  that  to  be  the  real  decision  in  all  those  cases. 
Hie  bulk  of  the  cases  arose  under  the  Statute  of 
limitations,  where  the  solicitor  sent  in  a  bill  for 
ooets,  part  of  which  had  been  incurred  more  than 
six  years  before  action,  and  the  client  set  up  the 
Statute  of  limitations,  and  the  question  was  whether 
or  not  the  retainer  which  the  solidtor  had  accepted 
had  ever  been  put  an  end  to.  What  the  judges  said 
in  those  cases  was  that  at  any  rate,  inasmuch  as  no 
notice  was  given  by  the  solicitor  to  the  dient,  the 
retainer  was  a  continuing  one — it  was  an  entire 
oontract — and  therefore  the  Statute  of  Limitations 
had  not  begun  to  run.  That  seems  to  me  to  be 
perfectly  consistent  with  Ijord  Lyndhurst's  judgment 
m  Harris  v.  Osboum,  where  he  says:  ''I  do  not 
mean  to  say  that  under  no  drcumstances  can  he 
(the  soEoitor)  put  an  end  to  this  oontract;  but  it 
cannot  be  put  an  end  to  without  notice."  Barons 
Parke  and  Alderson  gave  judgment  to  the  like 
effect.  It  seems  to  me  that  what  I  have  given  as 
the  inter]^retation  of  those  judgments  is  the  correct 
one.  It  is  Quite  true  that  Parke,  B.,  in  Whitehead  v. 
Lord,  says  tfiat  "  the  rule,  as  applicable  to  this  case, 
was  oonfectnf  laid  down  in  Harris  v.  Osboum  that  an 


attorney,  under  a  retainer  to  conduct  a  suit,  imdor- 
takes  to  conduct  the  suit  to  its  final  termination,  and 
he  cannot  sue  for  his  bill  until  that  time  has  arrived, 
subject  however  to  the  exception  there  stated,  and 
subject  also  to  the  additional  exception  which  arises 
upon  the  death  of  the  client,  in  which  case  he  can  sue 
the  personal  representatives."  The  learned  judge 
had  not  his  mind  directed  to  the  point  now  before  us, 
namdy,  whether,  if  due  notice  is  given,  a  solidtor 
may,  without  rhyme  or  reason,  throw  up  his  retainer. 
In  my  judgment  the  autiiorities  are  too  strong  against 
the  pliontifEs.  The  law  is  that  in  a  common  law 
action  a  solidtor  cannot  do  so.  There  must,  there- 
fore, be  a  new  trial. 

Davet,  L.  J. — ^I  am  of  the  same  opinion,  and  I  so 
entirdy  agree  with  the  reasons  given  by  the  Lord 
Justice  that  I  think  it  unnecessary  to  re^t  them. 
I  only  desire  to  say  that  I  express  no  opinion  as  to 
what  might  be  the  effect  of  a  solidtor's  death  or 
permanent  incapadty  upon  a  contract  to  conduct  his 
client's  case. 

Application  allowed, 

Solidtors  for  the  pbuntiffis,  Underwood,  Son,  St 
Piper. 

Solidtors  for  the  defendant,  Lttts  Brothers^ 


LL.  I 

J.)    ) 


April  19. 


From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and  A. 
Smith  and  Davey,  L.  JJ.] 

Flower  v.  London  and  North- Westebn  Rail- 
way Co.  (o.) 

Contract — Infant — Contract  for  heneJU  of  infant-^Un- 
fair  contract — Agreement  relieving  railway  company 
from  liahUity  for  negligence. 

An  agreement  made  by  an  infant  of  thirteen  with  a 
railway  company  that,  in  consideration  of  their  permit' 
ting  him  to  travel  by  their  line  at  a  reduced  fare,  he 
should  net  have  any  daim  against  them  by  reason  of  any 
accident  or  injury  which  might  happen  to  him  through 
the  negligence  of  them  or  their  servants,  held  to  be  unfair 
to  the  infant,  and  therefore  not  binding  upon  him. 

Application  by  the  defendants  for  judgment  or  a 
new  trial. 

The  plaintiff,  a  boy  of  thirteen  years  of  age,  sued 
the  defendant  company  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  through  the  negli- 
gence of  the  defendants'  servants.  The  plaintiff  was 
employed  at  a  colliery  at  Hollybush,  and  lived  at 
Blackwood,  about  four  and  a  half  miles  distant.  He 
had  travelled  by  the  defendant's  line  of  railway  from 
Hollybush  to  Blackwood,  and  was  crossing  the  line 
by  a  level  crossing  for  the  purpose  of  leaving  the 
station  when  he  was  knocked  down  by  the  engme  of 
the  train  in  which  he  had  been  travelling,  and  re- 
ceived the  injuries  of  which  he  complained. 

The  defendants  by  way  of  defence  set  up  the 
following  agreement,  which  had  been  entered  into 
with  them  by  the  plidntiff : — "  I,  the  undersigned,  in 
consideration  of  you  (the  London  and  North-Westem 
Railway  Co.)  permitting  me  to  travel  by  your  railway 
between  Blackwood  and  Hollybush  stations,  dther 
by  the  mineral,  goods,  or  passenger  trains,  as  may  be 
most  convenient  to  you,  at  certain  agreed  reduced 
rates,  do  hereby  agree  that  ndther  I  nor  my  executors 
or  administrators  or  relatives  shall  have  any  daim 

(a.)  Reported  by  F.  G»  Ruoker,  Esq.,  Barrister-at- 
Law. 
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agunst  you  by  reason  of  any  aoddent,  injury,  or  loss 
which  may  happen  to  me  or  my  property  while 
joining,  trayelling  by,  or  alighting  from  suoh  trains, 
or  while  npon  your  railway  or  property,  notwith- 
standing that  any  such  accident,  injury,  or  loss  is 
occasioned  by  the  negliffenoe  of  you  or  any  of '  your 
officers  or  servants ;  and  further,  that  I,  my  executors 
and^  administrators,  will  indemnify  you  from  and 
against  all  loss,  costs,  damages,  ana  expenses  which 
you  may  incur  by  reason  of  any  such  accident,  injury, 
or  loss  to  me  or  my  property,  or  by  reason  of  any 
claim  or  legil  proceedings  instituted  or  taken  by  me 
or  them  against  you  or  any  of  your  officers  or  servants 
in  respect  thereof." 

The  plaintiff  pleaded  that  this  agreement  was  not 
beneficial  to  him,  and  that,  he  being  at  the  date 
thereof  an  infant  under  the  age  of  twenty-one  years, 
it  was  not  binding  upon  him. 

It  appeared  that  most  of  the  workmen  employed 
at  the  colliery  lived  at  Blackwood,  and  the  owner  of 
the  colliery  had  entered  into  an  agreement  with  the 
defendants  by  which  they  agreed  to  run  a  special 
train  every  day  between  BliMkwood  and  HoUybush 
for  the  purpose  of  carrying  the  colliers  to  and  from 
their  work,  there  being  no  other  practicable  nieans 
of  communication  between  the  two  places.  Each  of 
the  colliers  received  a  free  pass,  the  owner  paying 
the  defendants  an  agreed  amount,  according  to  the 
number  of  men  earned,  and  each  of  them  signed 
an  agreement  similar  to  that  set  out  above. 

The  action  was  tried  before  Kennedy,  J.,  with  a 
jury,  at  Cardiff  Assizes.  The  jury  found  that  the 
accident  had  been  caused  by  the  negligence  of  the 
defendants'  servants,  and  that  the  plaintiff  had  not 
been  guilty  of  contributory  neghgenoe,  and  that  the 
above  agreement  was  not  beneficial  to  the  plaintiff. 
They  assessed  the  damages  at  £175.  The  learned 
judffe  directed  judgment  to  be  entered  for  the  plain- 
tiff for  that  amount. 

The  defendants  applied  for  judgment  or  a  new 
trial. 

Bailhache  (B.  F.  Williams,  Q.C.,  with  bim),  for  the 
defendants. — ^This  contract,  taken  as  a  whole,  is  a 
contract  which  is  beneficial  to  the  plaintiff,  and  it  is, 
therefore,  binding  upon  bim.  At  any  rate,  it  was 
beneficial  to  him  at  the  time  when  it  was  made.  He 
acquired  thereby  the  only  practicable  easy  means  of 
ffoin^  to  and  from  bis  work ;  and  the  money  value  of 
uie  n^ht  which  he  gave  up  for  that  is  inappreciable. 
The  risk  which  he  ran  was  practically  nil.  It  cannot 
be  said  that  the  release  of  the  defendants  from 
liabiit^  makes  the  whole  contract  an  unfair  one 
towards  the  plaintiff:  see  Com  v.  MaUhewa,  41  W.  K. 
262,  [1893]  1  a  B.  310.  Such  a  stipuL»tion  is  very 
common  where  free  passes  are  given ;  and  a  contract 
ought  not  to  be  hdd  to  be  unfair  by  reason  of  a 
it$ulation  which  is  usual  in  contracts  of  thn  same 
nature:  LeBlie  v.  Fitzpatrick,  3  Q.  B.  D.  229,  26 
W.  R.  Diff.  139.  [Davby,  L.J.— I  do  not  see  what 
the  consideration  for  this  contract  is.  The  company 
were  bound  to  carry  the  plaintiff  at  the  reduced  rates 
whether  he  signed  this  contract  or  not,  because  they 
had  agreed  with  the  owner  of  the  colliery  that  they 
would  do  so.]  The  plaintiff  got  tiie  benefit  of  the 
^  agreeuMnt  between  his  master  and  the  company ;  it  is 
not  necessary  that  the  whole  of  the  consideration 
should.be  set  cut. 

Abel  Tkormu,  Q.C,  and  S.  T.  Evans,  for  the  plain- 
tiff, were  not  called  npon. 

Lord  EsHBB,  M.R. — The  question  is  whether  this 
contract,  which  has  been  entered  into  by  the  defend- 
ant company  with  a  boy  of  thirteen,  is  not  prejudicial 
to  him  m  the  sense  of  being  wholly  unmir.    That 


was  a  question  for  the  judge.    It  is  said  thai  tiia  ocmit 
tract  was  fair  at  the  time  when  it  was  made ;  boi  I 


can  attach  no  force  to  that  suggestion.  It  i 
in  view  of  the  very  thing  that  has  hamenad ;  it  is  a 
contract  by  a  boy  of  thirteen  that  if  ne  is  injowl 
while  travelling  on  the  defendants*  line,  even  tttoogk 
his  injuries  may  be  caused  by  a  failure  on  the  part  of 
the  oirectors  themselves  to  do  theii  duty*  at  for 
instance  by  their  disregarding  their  own  ralas,  yet, 
however  seriously  he  may  be  mjured,  he  is  to  have  no 
compensation. 

This  is  manifestly  prejudicial  to  him  ao  as  to.  bt 
wholly  unfair.  Then  there  oomes  a  clause  (I  eaanot 
help  calling  it  a  nonsensical  clause)  which  means  that 
if  he  meets  his  death  through  the  neffligeooe  of  the 
defendants,  and  his  father  or  motho:  brinx  an  aotn 
against  the  company  under  Lord  CampbeU^s  AjA, 
then  the  executors  or  administrators  of  this  boy  oi 
thirteen  will  indemnify  the  company  against  any 
damages  or  costs  which  they  may  be  ordered  to  psj. 
I  should  be  prepared  to  say  that  such  a  oontaot  mm 
monstrously  unfair  if  I  did  not  think  it  abaolnteij 
ridiculous.  The  application  must,  therefore^  be  dii> 
missed. 

A.  L.  Smith,  L.J.— I  affree.  The  qamtum  m 
whether  the  contract  as  a  whole  is  so  mnoh  to  tibs 
detriment  of  the  infant  as  to  make  it  imfBir  tkal  he 
should  be  bound  by  it.  It  is  an  agreement  oa  te 
part  of  the  boy  that  if  the  company  will  earxyhunlor 
nothing,  then  they  may  be  as  negligent  as  mj  hka 
It  seems  to  me  impossible  to  say  tiiat  this  is  not  sb 
unfair  agreement. 

Dayey,  L.J.,  concurred. 

ApplicaUon  reused, 

Solidton  for  the  plaintiff,  Mdoaife  A  Ska^fty  lor 
T,  8.  Edwards,  Newport,  Monmouthshire. 

Solicitors  for  the  defendants,  T.  White  ^  Sens,  for 
Oustard  dk  Waddifigton,  Usk. 
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In  re  FiSH. 
Inqhah  V,  Ratneb.  (a.) 

Will— Construction'-'' My  niece  E.  W.''—WiJ^9  fftm^ 
niece — Legitimacy. 

Where  a  tesiator  gave  the  residue  of  his  prx^erUf  « 
favour  of  "  my  niece  E,  IT.,"  having  no  niece  of  U^ 
name,  his  wije  having  two  grandnieces  E,  IT.,  emt  ^ 
whom  was  illegitimate. 

Held,  that  evidence  was  not  admissihU  to  shorn  thsd  At 
illegitimate  grandniece  was  designated. 

Appeal  from  a  deoiBion  of  the  Vioe-ChaiiosUor  «l 
the  Chancery  of  the  County  P^tine  of  Lenoistfg 

By  his  wiU,  dated  the  12th  of  January,  18S4.  Qeoife 
Fish  devised  and  bequeathed  all  his  real  estele  mi 
the  residue  of  his  personal  estate  to  his  eMOutois  tfi 
trustees  thereinbefore  appointed  upon  tml  Is 
convert  the  same  into  money  and  out  of  tiie  |noo>sfc 
after  payment  as  therein  mentioned,-  to  iavl  fts 
residue  of  the  money,  and  to  pay  the  integcst,  dHi- 
dends,  and  proceeds  thereof  to  his  wils  fov  lifei,  tfi 
after  her  decease  to  stand  possessed  of  the  I 
or  securities  lor  the  same  upon  trust,  alter 

(a.)  Beported  by  Abthur  Lawbxwqb,  £bq.«  Bsr> 
rister-iNt-Law. 
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pertein  leyades^  as  theretn  mentioned,  to  pay  the 
interest,  diyidends,  and  income  thereof  to  '*my  nieoe 
Biza  Waterhoiue  "  dazing  her  life. 

The  teftator  died  on  uie  2nd  of  June  then  next, 
withont  haying  revoked  or  altered  his  will,  which  was 
piOYed  on  the  4th  of  Noyemher  following  by  the 
execatoTB  named. 

^^Die  estate  was  dnly  oonyerted  and  invested  as 
dnected* 

XbA  testator's  widow  died  on  the  19th  of  March, 
1883. 

The  testator  had  no  nieoe  Bliza  Waterhouse,  either 
of  his  own  or  on  his  ydfe's  ride ;  but  on  his  wife's  ride 
he  had  two  gnoidnieces  of  that  name,  one  of  whom 
was  legitimate  and  the  other  illegitimate ;  the  illegiti- 
mate ^andnieoe  had  been  on  terms  of  dose  intimacy 
with  the  testator,  who  had  been  accustomed  on 
occasions  to  speak  of  her  as  his  niece ;  she  had  since 
the  date  of  the  wiU  married  John  Bayner. 
•  Hie  snrnyinff  executor^tmstee  presented  a  petition 
nraymg  a  dedaration  whether  Mtb.  Bayner  or  the 
Isgnimate  grandniece  Eliza  Waterhouse  was  entitled 
to  the  income  of  the  ultimate  reridne  of  the  testator's 
estate. 

On  the  8th  of  Kovember  the  yice-Chancellor  held 
that  Eliza  Waterhouse  was  entitled. 

Mrs.  Bayner  appealed. 

.  Uj^'ohn,  for  the  appellant. — ^There  is  no  person 
answering  the  description  **  my  niece  Eliza  Water- 
hoose  "  as  a  matter  of  pedigree,  therefore  there  is  an 
ambiguity,  and  evidence  is  admisrible  to  show  who  is 
redly  meant:  In  re  Askkm,  [1892]  P.  83,  40  W.  B. 
Big.  208.  The  testator  was  in  the  habit  of  speaking 
of  the  appellant  as  his  nieoe,  and  the  court  has  a  right 
to  asoertain  all  the  facts,  and  thus  to  put  itself  in  the 
testator's  porition,  to  ascertain  the  bearing  of  the 
language  he  has  emjdoyed:  per  Lord  Cairns  in 
Charier  y.  Charter,  L.  B.  7  H.  L.  8W,  377,  23  W.  B. 
Big.  84.  [Kay,  L.  J. — ^Bv  admitting  evidence  to  show 
thai  the  tsstator  called  the  wife's  illegitimate  grand- 
nieoe  his  niece  you  are  trying  to  giv^  evidence  of  the 
testator's  intention.] 

He  also  referred  to  Dorin  v.  Dorin,  23  W.  B.  670, 
li.  B.  7  H.  L.  568 ;  2X)0  (2.  Eiacocks  v.  HUcocka,  Tud. 
L.  C,  3rd  ed.,  p.  918 ;  SherraU  y.  Mountford,  21  W.  B. 
818,  L.  B.  8  Ch.  App.  928,  per  Hellish,  L.  J. ;  and  Grant 
▼.  Orani,  18  W.  B.  230,  L.  B.  2  P.  &  D.  8. 

Macnaghteny  for  Eliza  Waterhouse,  contra. — Once 
admit,  as  you  must,  that  **  niece  "  means  "  legitimate 
ideoe»"  and  the  case  is  at  an  end;  for  it  is  not  dis- 
-puted  that  *' niece"  may  mean  a  wife's  niece  or 
grandniece.  The  appellant's  contention  really  would 
cat  out  the  words  "my  niece"  altogether.  Dorin 
V.  Dorin  concludes  this  case.  Charier  v.  Char- 
ter was  a  very  peculiar  case.  Qrant  v.  OraiU  has 
been  twice  disapproved:  WelU  v.  Wdh,  22  W.  B. 
893,  L.  B.  18  Eq.  604 ;  Inre  Taylor,  Cloak  v.  HaTnmond, 
35  W.  B.  186,  34  Oh.  B.  266 ;  but  if  it  be  taken  in  its 
fvJness  the  legitimate  grandniece  is  more  nearly  the 
testator's  niece  than  the  illegitimate  grandniece. 

T,  E.  Manefiddf  for  the  surviving  trustee. 

Upjohn  replied. — Dcrin  v.  Dorin  only  says  you  are 
to  read  *'  l^ptimate  "  into  the  case  of  a  class  which  is 
capable  of  being  enkurged. 

LlRDLSY,  L. J. — ^This  is  one  of  those  painful  cases 
in  which  the  result  may  be  that  the  intention  of  a 
testator  18  defeated.  But  it  seems  to  me  that  the  rule 
of  law  which  is  applicable  here  is  too  strong  for  the 
appellant,  and  I  think  that  the  Vice-Ohancellor 
was  light  in  the  conclusion  at  which  he  arrived. 

When  you  \o6k  at  the  will  you  find  the  testator 
gives  the  reridue  of  his  property  in  trust  for  "my 


nieoe  Eliza  Waterhouse."  You  ask.  Who  answers 
that  description  P  And  vou  find  there  is  no  one  who 
accurately  answers  it ;  the  testator  has  no  niece  of 
his  own  of  that  name.  Then  you  look  farther,  and 
find  that  the  testator's  wife  has  two  grandnieces,  bctl| 
called  by  that  name,  one  of  whom  was  legitimate 
and  the  other  illegitimate.  The  legitimate  g^and-4 
niece  of  the  wife  answers  the  description  in  the  will 
more  nearly  than  the  other;  can  you,  then,  admit 
evidence  in  favour  of  the  other?  The  principle 
applicable  to  this  case  cannot,  I  think,  be  more  satis- 
factorily stated  than  it  is  in  the  judment  of  MeUish* 
L.J.,  in  SherraU  v.  Mount/ord,  There  the  Lord 
Justice  says:  "No  doubt  a  man's  own  nieces  are 
primarily  his  nephews  and  nieces,  but  I  am  of 
opinion  that  his  wife's  nephews  and  nieces  are  his 
nephews  and  nieces  according  to  the  ordinary  meaning 
of  the  words  in  a  secondary  sense ;  so  that  if  he  has 
no  nephews  and  nieces  according  to  the  strict  primary 
sense,  then  his  wife's  nephews  and  nieces  wul  take 
under  the  description  of  his  n^hews  and  nieces, 
unless  there  is  some  other  class  of  persons  who  come 
into  competition  with  them,  and  who  are  proved  by  ex- 
trinsic evidence,  first,  to  be  persons  who  may  take  under 
the  description  of  nephews  and  nieces,  and  if  that  is 
proved,  then  that  they  are  the  persons  who  really  were 
mtended  to  take.  But  I  am  of  opinion  that  if  there 
is  no  such  class,  if  no  one  claims  under  the  description 
of  his  nephews  and  nieces  except  his  wife's  nephews 
and  nieces,  that  then  his  wife's  nephews  and  nieces 
will  take  rather  than  that  the  j;ift  snould  fail ;  and  I 
think  that  evidence  is  n6t  admisrible  to  prove  that  he 
did  not  mean  them  to  take,  unless  you  first  make  a 
groimd  for  that  evidence  by  proviiiff  that  there  is 
some  other  class  which  might  possibly  take  under 
that  description."  Now  who  can  take  in  the  circum- 
stances of  the  case  before  us  P  The  le^timate  grand- 
niece  of  the  wife  can,  and  I  do  not  thmk  evidence  it 
admissible  in  favour  of  the  illegitimate  grandniece,  in 
competition  with  her.  The  appeal  must,  therefore,  be 
disxmssed. 

Kat,  L.J. — I  have  come  to  the  same  conclusion. 
The  testator  had  no  niece  Eliza  Waterhouse  of  his 
own,  nor  had  his  wife  any  such  niece  in  the  strict, 
sense  of  the  word  niece,  but  she  had  two  grandnieces 
of  the  name,  one  of  whom  was  legitimate  and  the 
other  illegitimate,  and  it  is  now  attempted  to  get  in 
evidence  on  behalf  of  the  illegitimate  grandniece  to- 
show  what  was  the  intention  of  the  testator,  and  it  is* 
ingeniously  said  that  there  is  a  latent  ambigoify  in 
the  will.  It  is  also  said  that  it  is  not  sought  to  nve 
evidence  of  the  testator's  intention,  but  of  suirounmng 
droumstances  P  How  can  there  be  anjr  question  here 
of  surrounding  circumstances  P  It  is  not  a  sur- 
rounding circumstance  that  a  testator  was  accustomed 
to  call  a  person  by  an  appellation  which  was  not 
applicable  to  that  person ;  evidence  of  that  is  evidenoe 
of  mtention. 

Nor  does  it  make  any  difference  in  the  present  case 
that  there  was  no  niece,  but  it  is  a  question  of  the 
wife's  grandniece. 

It  is  soug;ht  to  oust  the  wife's  le^tiroate  madnieoe 

Sf  introducing  someone  who  is  illegitimate,  but  the  law  • 
ways  prefers  le^timacy  as  against  iUegitimaoy,  and  - 
will  not  allow  evidence  such  as  is  here  sought  to  be 
brought  in  on  behalf  of  illegitimacy.  I  refer  to  the- « 
oases  of  Hill  v.  Crook,  22  W.  B.  137,  L.  B.  6  H.  L..  v 
265,  and  Dorin  v.  Dcrin, 

1  think  the  dedrion  of  the  Yioe-Ohancellor  was* 
right. 

■  ^ 
A.  L.  Smith,  L.  J.— I  have  arrived  at  the  oonda- 
rion  that  the  evidence  sought  to  be  brought  in  in 
favour  of  tiie  illegitimate  grandniece  of  the  wife  is 
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not  ftdmiBirible.  It  seems  to  me  we  are  boimd  by 
MithoritT  in  this  case,  though  if  I  could  I  should  have 
been  inclined  to  hold  differently  from  what  I  do. 

The  testator  speaks  of  '<my  niece  Eliza  Water- 
house."  He  had  no  niece  Eliza  Waterhouse.  But 
his  wife  had  a  legitimate  grandniece  and  also  an  ille- 
gitimate grandniece  both  of  that  name.  Who,  under 
these  circumstances,  takes  P  It  is  sought  to  give  evi- 
dence that  the  testator  meant  the  illegitimate  grand- 
niece  to  take.  But  the  rule  of  law  seems  inflexible 
against  that.  Primd  facie,  a  gift  to  **  my  niece  Eliza 
Waterhouse"  means  <*my  legitimate  niece  Eliza 
Waterhouse  " ;  then,  there  being  no  such  legitimate 
niece,  and  there  being  two  grandniecee  of  the  wife, 
one  legitimate  and  the  other  illegitimate,  who  come 
into  competition,  it  must  mean  the  legitimate  grand- 
niece  of  the  name.  There  is  no  latent  ambiguity 
here ;  if  both  the  grandniecee  were  legitimate,  there 
would  be  an  ambig^ty.  But  that  is  not  the  case.  I 
think  the  evidence  is  inadmissible,  and  the  appeal 
must  be  dismissed. 

Appeal  dUtnissed. 

Solicitors,  T,  H,  PhilpoU,  for  E.  Bennison,  Black- 
bum  ;  Pntchard,  EngUfidd,  <k  Co.,  for  E.  D.  LitUe, 
Blaokbum ;  J.  W.  Shaw,  Blackburn. 
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in  chambera  revefwd  the 
the  defendants  appealed. 
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Patten  v.  West  of  England  Iron,  fto.,  Co.  (a.) 

Practice — Trial — Coate — Reference — Award — CosU  of 
reference— Ord.  36,  rr,  50,  55c. 

A  whciU  cause  having  been  referred  to  a  special  referee 
under  order  36,  he  found  in  favour  of  the  defendants 
and  awarded  "'  that  the  d^endants  recover  against  the 
plaintiff  the  costs  of  t?ie  action  and  this  my  award.** 

Held,  that  **  costs  of  the  action  "  included  costs  of  the 
r^erence. 

Appeal  from  an  order  of  Lawrance,  J.,  in  chambers. 

An  aoticm  broujgfht  by  the  plaint^  in  respect  of 
consignments  of  timber  was  rerorred  by  the  following 
order: — 

'*  It  is  ordered  that  the  whole  of  this  cause  be  tried 
before  Mr.  George  Bryant  Bully,  J.P.,  of  Bridgwater, 
in  the  county  of  Somerset,  shipping  agent,  who  shall 
have  all  the  powers  of  certifying  and  amending  of  a 
judge  of  the  High  Court  of  Justice,  and  shall  direct 
judgment  to  be  entered,  and  otherwise  deal  with  the 
whole  action  pursuant  to  order  36. — 1st  September, 
1893." 

The  award  of  the  referee  was  duly  made  in  the 
following  terms : — 

*'  I  do  hereby  award,  certify,  and  report  that  there 
is  nothing  due  from  the  defendants  to  the  plaintiff  in 
this  action.  And  I  hereby  direct  and  award  that  the 
defendants  recover  against  the  plaintiff  the  costs  of 
the  action  and  this  my  award." 

The  plaintiff  contended  before  the  master  that  the 
def enduats  could  not  recover  the  costs  of  the  refer- 
ence. The  master  held  that  the  costs  of  the  reference 
were  included  in  "  costs  of  ihe  action,"  and  stated 
that  the  practice  of  ihe  official  referees  was  to  make 
no  distinction  between  costs  of  the  action  and  costs  of 
the  reference. 

(a.)   Reported    by    THEOBALD    Mathew,    Esq..       . 
Barrister-at-Law.  J 


J.  D.  Crawford,  iot  the  appellants.— Undflr  ori.  )$, 
r.  50,  an  official  referee  has  we  same  power  ia  rapeet 
to  any  action  which  has  been  sent  to  him  lor  tzulaii 
judge  of  the  High  Court  The  words  of  the  rde  m: 
**  The  referee  shall  have  the  same  authonty  .  .  .  n 
the  conduct  of  any  reference  or  trial  ...  Hi 
judge,"  &c  A  distinction  is  drawn  betwwa  sniv- 
ence  and  a  trial.  Under  the  terms  of  the  orier  ^ 
whole  cause  was  referred,  and  the  referee  wm  tboi- 
f ore  trying  the  action  withfai  the  meaning  of  nh  SO. 
By  ord.  36,  r.  55c,  the  provisions  of  rule  M)  an 
applied  to  special  refowes. 

He  relied  on  Moore  v.  Waison,  15  W.  B.  429,Li 
2  C.  P.  314. 

HexUUl,  fat  the  respondent.  —  The  refgee  n  to 
award  has  made  no  mention  of  the  oosts  ol  nkm». 
In  a  similar  award  he  mentioned  them  i^edfiDiltft 
and  must  be  taken  to  have  omitted  them  tstadioB- 
ally.  Costs  of  action  do  not  include  costs  of  nfc^ 
ence:  Forshaw  v.  De  Wette,  19  W.  B.  777,L.E.61l 
200;  Fearon  v.  Flinn,  L.  B.  6  a  P.  34,18W.B. 
C.  L.Dig.  3;  In  re  Autoihraatic  8(eam  SoOer  Ok, SI 
a  B.  D.  182,  36  W.  E.  Dig.  55.  If  the  swvd  bd 
only  mentioned  costs  of  reference  oosti  of  m6m 
would  have  been  included :  Walher  v.  Brom,  SI 
W.  B.  703,9aB.  D.434. 

Chablbs,  J. — ^By  the  order  of  reteeooe  the  ikfe 
cause  was  referred  to  a  special  referee  under  odff  Si 
The  referee  was  placed  in  the  podtion  of  a  jodgeflf  tti 
High  Court,  and  had  to  try,  not  part,  hat  tbem^ 
of  the  cause.  He  tried  the  whole  cause,  sad  gwtAi 
defendants  the  costs  of  the  action  and  of  ^  timd 
saying  nothing  about  the  costs  of  the  referenBa  ui 
master  came  to  the  conclusion  that  the  o^i^'j'^ 
action  covered  the  oosts  of  the  referello^  ■»  w 
learned  judge  took  a  contrary  view.  Wli«  •  ««• 
is  referred  to  a  special  referee  the  prooeediiigi  Won 
him  are  proceedings  in  the  action.  He  k  on  ^ 
arbitrator  appointed  compulsorily  under  theOsu^ 
Law  Procedure  Act.  He  is  the  judge  txT"*  * 
action,  and  has  full  disoretioii  over  tM  oMtLV 
costs  he  has  given  to  the  defendants,  and  ih^iviv 
costs  of  the  reference.  We  are  informed  ttii  * 
practice  of  the  offidal  referees  is  in  acoofdM  «■ 
this  view.  I  am  glad  that  it  should  be  to*,  w^' 
not  for  that  reason  that  I  arrive  at  my  ded»  ^ 
has  be^i  suggested  to  us  that  we  dioald  «kv 
referee  what  ms  intention  was ;  but  I  do  not  "■> 
that  we  ought  to  do  so.  His  award  was  notm^ 
ous ;  he  gave  the  defendants  the  ooets  of  te  i<^ 

Collins,  J. — ^I  am  of  the  same  opimm.  TWiJ 
draws  a  distinction  between  a  reference  siidj^» 
Here  the  whole  matter  was  sent  to  the  '•'j"' JJJ 
there  was,  therefore  a  trial.  He  has  givea  tt>c^ 
of  the  action  to  the  defendants,  and  thst  w** 
costs  of  the  reference. 

Appeal  allowed. 

Solicitors  for  the  appellants.  Church,  Bi»dA  W*- 
<!b  Co.,  for  Densham  £mow,  Bampton,  Deme. 

Solicitor  for  the  respondent,  Edgar  Bosm,ftt^^' 
Tweed,  Honiton. 
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BoflB  AND  Anothsb  V.  Watson.  (a.) 

Bating— Church  rate— Assessment— **  FuU  annual  rent 
or  value  " — Bateable  value, 

Wharef  hy  a  special  Act  (1  <£?  2  Geo,  4,  c.  adv.,  s,  8), 
churekwardens  were  directed  and  required  %n  each  year 
io  maks  a  rate  for  certain  purposes  on  the  ''fvU  annual 
rent  or  noltie"  of  the  houses,  Ac,  rateable  for  the  relief 
of  the  poor  of  the  parish. 

Held,  that  the  words  **fuU  annual  rent  or  value  " 
meant  "ftdl  annual  net  value,"  and  thai  the  rate, 
therefore,  must  be  calculated  upon  the  rateable  value,  and 
iMJ<  upon  the  gross  estimated  rental  of  such  premises. 

SpeoUd  case  stated  by  justioes. 
An  infonnation  was  preferred  by  the  appellants, 
tiie  chuiohwardeDB  for  the  parish  of  St.  Nicholas, 
Harwich,  against  the  respondent,  charging  him  as  a 
person  doly  rated  and  assessed  under  1  &  2  Geo.  4, 
c  cxiv.,  with  having  after  demand  refused  and 
ne|riected  to  pay  the  rate. 

The  above  Act  was  passed  for  the  completion  of  the 
rebuilding  of  the  parish  church,  and  upon  the  hear- 
ing of  the  information  it  appeared  that  at  a  vestry 
meeting  duly  convened  on  the  15th  of  January,  1894, 
the  said  rate  of  4d.  in  the  pound  was  made  on  the 
gross  estimated  rental  of  premises  rated  to  the  relief 
of  tlie  poor,  and  not  upon  the  rateable  value,  and, 
farther,  that  the  above  rate  was  made  without  having 
beep  submitted  to  the  vote  or  approval  of  the  rate- 
payers at  such  meeting;  of  the  vestry. 

The  justices  dismissed  the  information,  on  the 
srounds  (1)  that  the  ratepayers  assemUed  in  vestry 
had  no  opportunity  of  voting  for  or  against  the  rate ; 
and  (2)  that  the  rate  should  have  been  made  upon  the 
rateable  value,  and  not  upon  the  gross  estimated 
rental,  of  the  respondent's  premises. 
.  U|K>n  the  application  of  the  appellants,  however, 
the  justices  stated  a  case  for  tiie  opinion  of  the 
court. 

Section  8  of  1  &  2  Geo,  4,  c.  cxiv.,  provides  as 
follows: — **It  shall  be  lawful  for  the  said  church- 
wardens, and  they  are  hereby  directed  and  required, 
in  each  and  every  year  until  all  the  moneys  necessary 
to  be  borrowed  under  and  by  virtue  of  this  Act  and 
the  interest  thereof  shall  be  paid  off  and  discharged, 
and  the  several  other  purposes  of  this  Act  shall  be 
carried  into  complete  execution,  at  any  meeting  or 
meetings  io  be  holden  in  vestry  for  that  purpose  (of 
^wfaich  meetings  and  the  purpose  thereof  in  writing 
signed  by  the  said  churchwardens  shall  be  given  and 
published  in  the  said  church  or  chapel  two  Sundays 
at  the  least  immediately  preceding  the  same  respec- 
tively) to  make  a  rate  or  rates  and  assessment  or  assess- 
ments not  exceeding  6s.  in  the  pound  in  any  one  year 
on  the  full  annual  rent  or  value  of  all  houses,  build- 
ings, premises,  lands,  tenements,  and  hereditaments 
rated  or  rateable  to  the  relief  of  the  poor  of  the  said 
parish  of  St  Nicholas  on  all  and  every  the  tenants 
and  occupiers  of  the  same  parish,  and  such  rate  or 
rates,  assessment  or  assessments  shedl  be  made  at  any 
time  after  the  passinff  of  the  Act,  and  shall  be  paid  to 
and  raised,  levied  and  collected,  by  the  churchwardens 
ioir  the  time  being.'' 

'By'  section  12  power  is  given  to  the  justices,  upon 
the  complaint  of  the  churchwardens,  to  enforce  pay- 
pient  of  the  rate. 

'    Crump,  Q,C,  (Seyindld  Smith  with  him),  for  the  ap- 
j^ellattts. — ^The  decision  of  the  justices  was  wrong  upon 

(«?.). I(eported  by  Jqhn  P.  Mbllor,  Esq.,  liarrister- 
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both  grounds.  The  churchwardens  were  bound  to 
notify  the  rate,  but  not  to  submit  it  for  the  approval 
of  the  ratepayers  at  the  vestry  (Beg.  v.  Churchwardens 
oi  8t.  Mary,  Lambeth,  3  B.  &  Ad.  651),  and  it  is  dear 
from  Burder  v.  Veley,  12  Ad.  &  E.  233,  that  the 
parishioners  have  no  power  to  debate  their  common 
law  liability  to  repair  the  parish  church.  Upon  the 
second  point  the  question  is  the  meaning  of  this  Act 
of  Parliament,  wluch  is  a  special  Act  passed  to  pro- 
vide funds  for  a  special  purpose,  in  reference  to  that 
single  purpose,  fiy  its  express  words  the  church- 
wardens were  entitled  to  levy  the  rate  upon  the  gross 
estimated  rental  as  distinct  from  the  rateable  value 
or  net  value,  as  otherwise  no  effect  would  be  given  to 
the  word  *'full,"  which  does  not  occur  in  the  cases 
under  the  Waterworks  Acts,  which  are  relied  upon  by 
the  respondents,  and  which  consequenti^  So  not 
apply  here.  There  is  nothing  in  the  provisions  of  the 
Act  to  compel  the  ratepayers  to  make  deductions  in 
the  assessment  upon  the  full  annual  rent. 

Macmorran,  for  the  respondent. — ^The  necessity  for 
the  vestry  meeting  cannot  have  been  solely  lor  the 
purposep  of  notification  of  the  rate ;  that  was  pro- 
vided for  by  the  notices,  and  it  must  have  been 
intended  that  the  ratepayers  should  exercise  some 
control  over  the  matter.  On  the  second  point,  the 
principle  on  which  all  rates  are  made  is  that  th^ 
must  oe  calculated  on  the  rateable  value,  and  not 
upon  the  gross  estimated  rental :  Dobbs  v.  Grand 
Junction  Waterworks  Co.,  32  W.  B.  433, 9  App.  Gas.  49 ; 
Sheffield  Waterworks  v.  Bennett,  21  W.  B.  686,  L.  B.  8 
Ex.  196;  Warrington  Waterworks  Co,  v.  Longshaw,  9 
Q.  B.  D.  145,  30  W.  R.  Dig.  220 ;  Stevens  v.  Bamet 
Gas,  ike,  Co.,  36  W.  B.  924.  Bent,  which  is  the 
same  as  value,  is  equivalent  to  net  rent,  and  is  the 
net  rateable  value  under  the  poor  law:  Dobbs  v. 
Grand  Junction  Waterworks  Co,  The  introduction  of 
the  term  '*  full "  can  make  no  difference  here,  it  is  not 
used  in  opposition  to  '*  net,"  but  to  provide  that  no 
deductions  should  be  made  which  are  not  authorized 
by  statute,  and  it  cannot  be  synonymous  with 
**  gross,''  because  the  words  of  the  statute  are  '*  full 
annual  rent  or  value,''  and  inasmuch  as  annual  value 
is  equivalent  to  **  annual  net  value"  {Dobbs  v.  Grand 
Junction  Waterworks  Co.),  such  a  definition  of  ''full " 
would  clearly  be  a  contradiction  in  terms  in  the 
section. 

Crump,  Q,C.,  in  reply. 

Charles,  J.— In  this  case  the  magistiates  dis- 
missed an  information  charging  that  the  defendant, 
being  a  person  duly  rated  and  assessed  under  the  Act 
of  1  &  2  Geo.  4,  c.  cxiv.,  s.  8,  had  failed  and  refused 
to  pay  the  rate  made  by  the  churchwardens  by  virtue 
of  tiiat  statute,  and  this  appeal  has  been  brought  to 
test  the  correctness  of  that  decision. 

There  are  two  points  raised  by  the  case :  the  first  is 
whether  the  rate  was  properly  made  by  the  church- 
wardens, and  the  second  whether  it  was  made  upon 
the  right  valuation. 

As  to  the  first  point,  no  doubt  under  the  old  law 
the  rate  must  have  been  made  with  the  consent  of  the 
vestry,  but  there  are  exceptions,  one  of  which  is 
where  a  positive  duty  is  imposed  by  an  Act  of 
Parliament  to  impose  a  particular  rate^  Now,  here,  I 
think,  these  woras  do  not  merely  empower  but  direct 
and  require  the  churchwardens  to  impose  a  rate  for 
the  purposes  of  these  repairs,  and  I  tnerelore  think 
that  they  were  right  in  doing  so  without  regard  to 
the  wishes  of  the  persons  at  the  vestrv  meeting; 
There  are  many  reasons  why  a  rate  should  be  made  at 
such  a  meeting  without  involving  the  necessity  of  the 
consent  of* the  meeting ;  one  being  because  it  i|i'some<^ 
times   a  convenient  means  of   notifying  the   rate. 


tu 


tm  WEEKLY  &EK)fttEll.       [*-«i*«w.i      V<J.XUt 


High  Coubt.  Bosb  and  Akotheb  v.  Watson.— Attobitey-Genbrai*  v,  Dobb.  Hms  Oom. 


another  that  it  might  be  a  protection  against  the 
Tozatioas  making  of  suoh  a  rate.  Looking  at  the 
wkole  section,  I  am  of  opinion  that  it  imposes  on  the 
chnrohwardens  alone  the  unqualified  duty  of  making 
the  rate,  and  I  think,  therefore,  that  upon  that  point 
the  decision  of  the  justices  was  wrong. 
.  Then  comes  a  more  difficult  question.  What  the 
churchwardens  have  done  here  is  that  th^  have 
assessed  the  respondent  on  the  gross  estimated  rental 
of  his  premises.  The  words  of  section  8«  which  is  the 
^▼eming  section,  are  "  full  annual  rent  or  value," 
and  the  question  is.  What  is  the  meaning  of  that 
lihraseP  If  it  were  not  for  the  word  '*  "^ue"  the 
inquiry  would  be  as  to  the  meaning  of  "  rent,"  and 
as  to  that  recourse  should  propeny  be  had  to  the 
opinion  of  the  Court  of  Exchequer  in  the  Sheffield 
Waterworks  ▼.  Bennett,  That  was  a  case  of  water 
rate,  but  in  the  court  below  the  judgment  of  Bram- 
weU,  B.,  contains  a  discussion  as  to  Ihe  meaning  of 
"  rent,"  which,  in  such  a  statute,  he  says,  is  eqmva- 
lent  to  value,  and  I  should  be  prepwed  to  hold, 
therefore,  that  the  words  here  are  equivalent  to  f  uU 
annual  value  of  the  premises.  But  it  is  not  necessary 
to  refer  to  that  case,  because  here  the  word  value  is 
•included  in  the  section. 

Now  in  considering  the  meaning  of  '*  value,"  I 
do  not  think  we  can  msr^^rd  the  cases  which  have 
been  referred  to,  and  in  which,  although  they  refer  to 
a  different  subject-matter,  the  general  principles  laid 
down  may  be  ap^cable.  Thus,  if  we  look  at  the 
judgment  of  the  House  of  Lords  in  Dohhe  ▼.  Grand 
Junction  WatervforJca  Co.,  9  App.  Cas.,  at  p.  54,  we  find 
that  Lord  Bramwell  there  discusses  in  general  terms  the 
meaning  of  **  value  "  in  the  Acts  imposing  a  liability 
to  pay  rates ;  and  it  is,  in  my  opinion,  weU  worthy  of 
nouce  that  he  says  the  judgment  would  be  the  same 
whichever  of  the  two  Acts  in  question  was  taken. 
Ll  the  earlier  Act  the  words  were  *'  actual  amount  or 
annual  value,"  and  in  the  second  *< annual  value" 
only,  and  Lord  Bramwell  sa^  *'  annual  value  "  is  the 
rent,  and  that  *'  net  value  "  is  equivalent  to  **  value." 
We  therefore  get  these  two  things :  first,  that  *'  rent " 
and  "annual  value"  mean  uie  same  thing,  and 
secondly,  that  *'  value  "  means  **  net  value." 

Therefore  we  have  a  definition  of  the  meaning  of 
**  rent  or  annual  value,"  and  if  the  words  had  stopped 
there,  on  the  decision  in  that  case  and  others  pari 
materidt  we  should  have  been  bound  to  hold  that  it 
meant  the  net  rent  or  net  annual  value,  which  is  the 
definition  in  the  Parochial  Assessment  Act  of  1836. 
Now  does  the  insertion  of  the  word  **  full "  make  any 
difference  ?  Is  **  full "  the  equivalent  of  "  gross,"  for 
if  so  the  api)ellant  is  right.  In  Lord  Bramwell's 
judgment  m  the  same  case  he  says  that  the  net 
value  was  the  only  value,  and  continues:  "The 
Solidtor-Cleneral  said  that  this  was  to  interpolate  the 
word  *net.'  That  is  not  so.  Value  means  net  value, 
net  value  means  value.  He  did  propose  to  interpolate 
a  word,  '  gross.'  Now  gross  value  is  different  from 
value.  It  is,  though  a  convenient,  an  inaccurate  ex- 
pression, like  '  gross  profits.' "  Now  can  we  consider 
"  full"  as  equivalent  to  "gross?"  After  full  reflection 
I  am  of  opinion  that  we  cannot,  and  that  "  fuU  annual 
vent  or  value  "  means  "  fuU  annual  net  value,"  and 
I  think  that  I  have  a  right  to  insert  the  word  "  full," 
taldnig  the  definition  of  "  value  "  which  I  have  dted 
from  Lord  Bramwell,  "annual  value"  is  "annual 
aet  value,"  and  "full  annual  value"  is  therefore 
"fall  annual  net  value,"  and  the  phrase  is  then 
equivalent  to  "  rateable  value,"  that  is  to  say,  it  is 
tiie  fuU  value  in  this  sense,  that  it  is  not  to  have  taken 
horn  it  any  deduction  not  authorized  by  statute.  It 
is-^weU  to  notice  that  this  is  the  sense  in  which  the 
weed  "  fall "  is  used  in  the  Publio  Health  Act,  187d< 
liithatAot  rack  rent  is  defined  as  being  the  rent  which 


is  not  less  than  two-thirds  of  the  foU  net  Mnmlfitn. 
This  gross  rent  would  be  a  oontradiolioii  in  tok 
But  tiieLe2:islatur6sawnooontradiotkmkiMiigat 
word  "  full/'  or,  in  other  words,  the  LogUatotedft- 
fined  the  words  "  full  net  annual  vahie^  as  *'zati- 
able  value." 

For  these  reasons  I  think  the  anthodly  of  ^ 
churchwardens  was  to  levy  the  rate  on  the  fdl  let 
annual  ybIxib  of  these  promises  a  eemchaioi  vkiel 
involves  no  contradiction  in  terms — and  that  ii  fts 
amount  which  actuallv  reaches  the  landlofd^s  fotM. 
Unfortunately,  therefore,  the  rate  was  lenad  in  Ibi 
wrong  manner,  and  the  appeal  most  be  disaiiiri. 

Ck)LLms,  J.— I  am  of  the  same  OfponiaiL  Htts 
justices  were  right  in  either  of  the  groondi  of  tUr 
decision,  it  is  unnecessary  to  consider  the  otibflr.  if 
to  the  first,  I  agree  with  my  brother  in  his  view,  bd 
it  is  unnecessary  now  to  decide  the  point. 

But  on  the  second,  it  seems  to  me  thai  oai»  a 
pari  materid  have  laid  down  that  annual  valse  mi 
net  annual  value  mean  net  annual  value  ibIm  ^ 
context  is  inconsistent  with  that. 

Those  cases  were  cases  of  water  rate  do  Mi 
whereas  this  is  one  of  Qiurdh  rate,  but  thev  sranifai 
tnaterid.  Is  there,  therefore,  anything  haie  is  Aa 
context  which  is  inoonsistent  with  thatviiyw?  IsAi 
general  purview  there  is  nothing  whalever  is  Mth 
fere,  but  it  is  suggested  that  the  word  ••foil*'  te 
so,  because  it  is  nid  the  term  "  fall "  is  equinalmt  fti 
"gross."  But  I  cannot  agree  with  that.  I  ftiri^i 
is  not,  and  I  think  tiie  example  in  the  dslnte 
section  of  the  Publio  Health  Abt,  1876,  ahows  M 
the  Legislature  does  itself  use  this  ezpresnoa. 

Under  these  drcumstanoes  I  tfamk  thai  ''m 
annual  value"  means  "full  annual  neivalns,"flB 
the  rate,  having  been  made  on  the  gross  vahs,  ii  m 
and  the  appeal  must  be  dismissed,  with  oosla. 

Appeal  diemieaed. 

Solicitors  for  the  appellants,  Speeehly,  Mmf^ 
Landon,  dh  Bodgers. 

Solicitors  for  the  respondent,  Morris  Jt  Bruta 


Umdkl 


a  B.  Div.  I 

(Mathew  and  Cave,  JJ.) ) 

ATTOBNET-GsinERAL  V.  DODD.  (s.) 

Inland  rsv^ntis — Aixouvi  $kimp  duiif — Fofciaiafyi^ 
ment  of  freeholde— Trust  for  mOe—Ommfmi 
property  —  Liability  to  stamp  dutjf  —  Caifcas  ** 
Inland  Bevenwi  Adt,  1881  (44  VidL  c  12), «.  9,^ 
section  2  (o) — Customs  and  Inkmd  Revemm  M  A* 
(52  Vid.  c  7),  s.  11. 

In  a  post'\ 
was  aU'ust  ft 

on  the  request  ^^  ,.« ^-/-»  ^ *, 

of  themy  and,  after  the  death  of  tM  simMr,  d  V 
discretion  of  the  trustees.  No  rejueaf  was  nmitM^ 
sale,  and  no  sale  of  the  property  took  jlam;  ssi  i* 
hushand  died  leaving  his  wife  and  cAiUrwi  *■■•'■*. 

Held,  tJwt  there  was  a  oonversum  f^  the  Imd  iv 
money,  and  that  the  property  was  liaHe  to  obb— f^j 
duty  as  personal  property  passing  tmdsr  «  aaMV 
settlement. 

Information  filed  by  the  Attaamr-QmaA  ^ 
behalf  of  her  Majesty,  as  to  the  ItahSS^  to  -"-^ 
stamp  duty  of  real  estate  oompcised  in  a 


(a.)  Reported  by  Sir  Shsbstok 
at-Law; 
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icttlBmcnt  aod  oonve^ed  upon  tnut  for  sale,  as  being 
peraonal or movableproperty  within  section  38,  sub- 
■ectioii  2  (c),  of  the  dastoms  and  Inland  Bevenue  Act, 
1881. 

By  an  indentoie  dated  the  22nd  of  May,  1885,  and 
made  between  Charles  Greenwood  of  the  first  part, 
Jane  Greenwood,  his  wife,  of  the  second  part,  and  the 
defendant,  Francis  Dodd,  and  another  (since  deceased), 
ss  trooteoD,  of  the  third  part,  it  was  declared  that  the. 
tmslieea  or  the  sorvivor  of  them,  or  the  executors  or 
sdinmiiitrators  of  such  survivor,  should  at  the  request 
of  the  said  Charles  Greenwood  and  Jane  his  wife,  or 
the  sorvivQr  of  them,  and  after  the  decease  of  such 
survivor,  at  the  discretion  of  the  trustees,  sell  certain 
freehold  hereditaments,  conveyed  by  a  deed  of  even 
date,  and  hold  the  moneys  arising  from  such  sale 
mwn  the  trusts  dedared  concerning  the  same,  and 
should  pay  the  rents  and  profits  until  the  premises 
should  be  sold  to  the  said  Charles  Greenwood,  the 
husband,  or  his  assigns,  during  his  life,  and  after  his 
death  to  the  said  Jane  Ghreenwood,  the  wife,  during 
her  ]ife>  for  her  separate  use  and  without  power  of 
antioipation,  and  after  the  death  of  the  survivor  of 
them,  should  hold  the  rents  and  profits  until  the  same 
should  be  sold  upon  the  trusts  declared  in  the  in- 
deBtore  of  even  date.    The  indenture  also  contained 
imyvisions  that  the  trustees  should  stand  possessed 
of  the  net  moneys  to  arise  from  the  sale  under  the 
trust  for  sale  of  the  hereditaments,  upon  trust  to 
invest  the  same  and  pay  the  income  arising  there- 
frosa  to  the  husband  or  his  assigns  during  nis  life, 
and  atfter  his  death  to  his  wife  for  life,  and  after  the 
deaUi  of  the  survivor  to  their  children  as  therein 
specifted;  and  the  indenture  contemplated  an  ulti- 
mate sale  of  the  property. 

Chariea  Greenwood,  the  husband,  died  in  Septem- 
ber, 1887,  leaving  his  wife  and  children  him  surviving. 
No  actual  sale  of  the  hereditaments  in  question  h^ 
taken  place,  nor  had  any  request  for  sale  been  made 
by  the  husband  and  wife,  or  by  the  wife  as  survivor. 

Application  had  been  made  on  behalf  of  the 
Commissioners  of  Inland  Bevenue  to  the  defendant 
aa  the  surviving  trustee  of  the  voluntary  settlement  of 
the  22nd  of  May,  1885,  under  the  provisions  of 
eeotion  38,  sub-seotion  2  (c),  of  the  Customs  and 
TfiJimd  Bevenue  Act,  1881,  for  account  stamp  duty  in 
respeet  of  the  property  passing  under  the  settlement 
aa  oeing  personal  or  movable  property  by  virtue  of 
the  trust  fcnr  conversion  in  the  settlement,  but  the 
defendant  refused  to  pay  the  same,  on  the  ground 
thnt  the  property  was  not  personal  property  within 
th*  meaiwng  of  section  38. 

The  Customs  and  Inland  Bevenue  Act,  1881, 
provides: 

**  Section  38.^(1)  Stamp  duties  .  .  .  shaU  be 
(sharged  and  paid  on  accounts  delivered  of  the  personal 
or  movable  property  to  be  included  therein  according 
to  the  value  thereof. 

**(2)  The  personal  or  movable  property  to  be 
indiided  in  an  account  shall  be  property  of  the 
following  descriptions— namely    .     .     . 

^''(c)  Any  property  passing  tmder  any  past  or 
future  voluntary  settlement  made  by  any  person 
dying  on  or  after  such  day  by  deed  or  any  other 
iutftnunent  not  taking  efiPect  as  a  will,  whereby  an 
intereat  in  such  property  for  life  or  any  other  period 
determinable  by  reference  to  death  is  reserved  either 
ezfKresaly  or  by  implication  to  the  settlor,"  &c. 

Sir  John  Bighy,  8.0%,  and  Vaughan  Eawkina,  for  the 
Crown. 

S.  Beed,  Q.C.,  and  Clawill  SaiUr,  for  the 
defendant. 

Vhe  cases  citpd  appear  in  the  judgment. 


Mathbw,  J. — ^Three  questions  are  raised  in  this 

se:  firstiy,  that  there  was  a  conversion  of  the 
property  from  realty  to  personalty ;  secondly,  that 
if  there  was  a  conversion  it  was  a  conversion  for 
specific  purposes  as  well  as  for  the  purposes  of  the 
settlement  in  question ;  and,  lastly,  that  assuming  that 
there  was  a  conversion  it  came  within  the  fiscal  obliga- 
tion of  the  Act. 

The  property  dealt  with  by  the  deeds  is  realty.' 
The  main  object  of  the  deeds  is  not  to  settle  an  estate, 
but  to  proviae  for  the  children,  and  every  clause  in 
the  deeds  contemplates  the  assignment  of  land  as 
realty,  but  that  the  time  shall  come  when  it  shall  be 
converted  into  personalty,  and  when  so  converted 
shall  remain  personalty  and  be  dealt  with  as 
personalty. 

We  must  look  at  the  character  of  the  trans- 
action ;  and  it  seems  to  me  that,  having  regard  to  the 
two  deeds,  we  must  treat  this  as  a  dealing  with  this 
land  as  an  investment  so  long  as  it  remains  land,  and 
as  a  dealing  with  the  proceeds  of  sale  subsequentiy 
in  a  similar  manner. 

But  it  is  said  that  the  power  of  sale  according  to 
the  first  of  the  two  deeds  is  subject  to  this,  that  it 
shall  be  exercised  at  the  request  of  the  husband  and 
wife,  or  the  survivor  of  them,  and  in  the  event  of  no 
request,  subsequentiy  at  the  discretion  of  the  trus- 
tees. It  was  said  for  the  defendant  that  this  clearly 
made  the  conversion  not  imperative,  but  contingent 
and  discretionary,  and  therefore  that  no  conversion 
had  taken  place.  But  the  authorities  on  the  subject 
appear  to  me  to  go  to  this,  that  clauses  of  that  sort 
are  only  intended  to  gnve  directions  as  to  the  time 
and  circumstances  uxder  which  the  sale  is  to  take 
place,  but  do  not  indicate  that  the  sale  must  not 
take  place  ultimately.  In  ThomUm  v.  Hawky, 
10  Yes.  129,  no  doubt  there  was  a  direction  that  the 
sale  should  take  place  with  all  convenient  speed,  but 
there  was  inserted  the  condition  that  it  should  be 
at  the  request  of  the  persons  mentioned  in  the  deed, 
and  it  was  there  held  that  that  did  not  prevent  con- 
version. That  case  was  followed  by  Wrightaon  v. 
Macaulayt  4  Hare,  487,  and  the  same  principle  is  indi- 
cated in  tiie  other  cases  that  have  been  referred  to  for 
the  Crown. 

The  Solicitor-Gkneral  brought  to  our  attention  a 
case  that  might  be  relied  upon  by  the  other  side,  the 
case  of  In  re  Taylor's  SeUtement,  9  Hare,  596.  There 
it  was  held  that  no  conversion  had  taken  place,  for 
reasons  which  are  plainly  indicated  in  the  judgment. 
The  sale  there  was  to  take  place  during  the  luetime 
of  the  husband  and  wife,  and  there  was  no  provision 
that  any  sale  should  take  place  subsequentiy,  and  the 
ultimate  destination  of  the  property,  if  no  sale  took 
place,  treated  it  as  realty  and  not  as  personalty. 
Therefore  it  was  said  there  was  no  out  and  out  con- 
version. There  is  a  dear  distinction  between  that 
case  and  the  present,  where  the  indication  of  an  out 
and  out  conversion  appears  from  the  deeds — ^namely, 
that  the  property  is  ultimately  dealt  with  as  person- 
alty, and  the  last  word  about  it  is  that  it  should  be 
personalty. 

A  second  question  was  raised,  whether,  assuming 
that  in  equity  this  property  was  conyerted,  it  was 
converted  for  fiscal  purposes.  On  that  point,  on 
the  one  hand,  our  attention  was  called  to  the  case 
of  In  the  Oooda  of  Qunn,  33  W.  B.  169,  9  P.  D.  242, 
where  land,  dealt  with  by  will  and  directed  to  be 
converted,  was  treated  as  subject  to  probate  duty. 
It  was  said  that  that  authority  was  recognised  and 
sanctioned  in  The  AUomey-Otneral  v.  The  Marquis  of 
AiUihwry,  36  W.  B.  737,  12  App.  Oas.  672,  and  our 
attention  was  called  to  the  observations  o$  Lord 
Macnaghten  in  that  case  (12  App.  Cas.,  at  p.  695)j 
and  unquestionably  the  property  there  is  treated  as 
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•abject  to  fiscal  obligation  as  if  it  were  money.  For 
the  defendant  our  attention  was  called  to  the  case  of 
In  re  De  Lancejfi  8ticce$8ion,  18  W.  R.  468»  L.  B.  5 
Ex.  102.  lliat,  unquestionably,  would  be  an 
authority  for  the  defendant  if  we  were  bound  to  act 
upon  it»  but  it  is  qualified  by  the  decision  in  the  case 
of  The  AUomey-Oeneral  ▼.  Lomas,  22  W.  B.  188, 
L.  B.  9  Ex.  29,  and  is  certainly  inconsistent  with 
the  judgment  of  Lord  Macnaghten  in  The  Attorney- 
General  v.  Marquis  of  Aileebury,  which  appeared  to 
receive  the  sanction  of  the  other  law  lords  present. 
For  all  purposes  land  converted  into  money  is  to  be 
treated  as  money,  either  for  purposes  of  a  settlement, 
or  for  fiscal  purposes,  and  upon  the  ground  that 
equity  regards  the  land  as  money. 

The  third  point  was  whether  the  section  of  the  Act 
applied.  It  is  only  necessary,  assuming  conversion 
to  nave  taken  place,  to  look  at  the  Act  to  see  that  it 
does  apply. 

I  see  no  reason  to  doubt  that  section  38,  sub-section 
2  (c),  applies  to  property  of  this  description.  My 
judgment,  therefore,  must  be  for  the  Crown. 

Cave,  J. — I  agree  with  the  judgment  that  has 
been  given,  and  for  the  reasons  given. 

Judgment  for  Crown, 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Revenue, 

Solicitor  for  the  defendant,  C.  J,  Bawlinson, 


C.  C.  B.  \ 

(Lord  Coleridge,  C.J.,  and  f  a     -i  ai 

Hawkins,  Mithew,  Cave,  (  ^P"^  ^^' 

and  Qrantham,  JJ.)  / 

Beg.  v.  Dyson,  (a.) 

Criminal  law  —  Undischarged  bankrupt  —  Obtaining 
credit — Intention  to  de/raud^Bankruptcy  Act,  1883 
(46ife47  rict.c.  52),  «.  31. 

An  intention  to  defraud  is  not  an  ingredient  in  the 
misdemeanour  created  by  section  31  of  the  Bankruptcy 
Act,  1883. 

Therefore  evidence  tending  to  show  that  a  person 
charged  ioith  an  offence  under  that  section  had  no 
fraudulent  intention  cannot  be  received  at  his  trial. 

Case  reserved  for  the  consideration  of  the  court  by 
the  court  of  quarter  sessions  for  the  West  Biding  of 
Yorkshire. 

Alfred  Dyson  was  indicted  at  the  Christmas  general 
quarter  sessions  of  the  peace  for  the  West  Biding  of 
Yorkshire,  held  atLeeds  on  the  1st  and  2nd  of  January, 
1894,  for  an  oflfonce  alleged  to  have  been  committed 
by  1dm  under  section  31  of  the  Bankruptcy  Act, 
1883 — viz.,  that,  being  an  undischarged  bankrupt,  he 
unlawfully  did  obtain  credit  to  the  extent  of  £20 
and  upwards  —  that  is  to  say,  to  the  extent  of 
£103  13s.  lid.— from  one  Isaac  Naylor  without  in- 
forming the  said  Isaac  Naylor  that  he,  the  said  Alfred 
Dyson,  was  then  an  undischarged  bankrupt. 

It  was  proved  at  the  trial  Uiat  the  de^dant  had 
been  dulv  adjudged  bankrupt  under  the  Bankruptcy 
Act,  1883,  on  the  30th  of  April,  1885,  and  that  he 
had  never  obtained  his  discharge.  It  was  idso  proved 
that  on  the  16th  of  May,  1892,  goods  to  the  value  of 
£103  13s.  lid.  were  purchased  upon  credit  by  the  \ 
defendant  from  the  said  Isaac  Naylor,  and  that  such 
goods  were  delivered  to  the  defendant  upon  credit, 
and  kept  by  him  without  any  payment  being  made 

(a.)  Beported  by  T.  B.  Colquhotjk  Dill,  Esq., 
Barrister-at-  Law. 


therefor.  It  was  also  proved  that  the  delendaatdid 
not  at  any  time  inform  the  said  Isaac  Naylor  thitlie 
was  an  undischarged  bankrupt,  and  that  ih»  mid 
Isaac  Naylor  was  not,  at  the  time  the  said  credit  vm 
obtained,  aware  of  such  fact. 

It  was  proposed  by  counsel  for  the  defsadtnt  io 
put  questions  to  the  witnesses  called  on  behi^  of  tib* 
prosecution  with  a  view  to  show  that  althoagh  tb 
above-mentioned  credit  had  been  obtained  Ij  fti 
defendant  without  any  information  having  beea  giteo 
that  he  was  an  undischarged  buikrupt,  and  wi&oit 
the  said  Isaac  Naylor  having  been  aware  of  theiMt, 
such  credit  had  been  so  obtained  by  tiie  defeadnt 
without  intent  to  defraud,  and  it  was  submittod  os 
behalf  of  the  defendant  that  if  he  could  show  thittto 
said  credit  was  obtained  without  intent  to  delzaiid,  he 
was  entitled  to  an  acquittal. 

It  was  objected  by  counsel  on  behalf  of  the 
prosecution  that  an  intent  to  defraud  was  not  u  a- 
gredient  of  the  offence  charged  under  sectioa  31  of 
the  Bankruptcy  Act,  1883,  and  that  an  offsiiee  mdv 
the  said  section  was  proved  upon  proof  thit  tin 
defendant  had  obtaiuAd  credit  to  the  extent  of  £fOQr 
upwards  without  giving  the  information  spedfledii 
the  section. 

The  oourt  was  of  opinion  that  for  the  norpoM  d 
determining  whether  or  not  an  offimoe  under  ^  Mo- 
tion had  been  committed  it  was  immaterial  to  oooadff 
whether  the  credit  had  been  obtained  with  or  widMst 
an  intent  to  defraud,  and  ruled  that  qoestioof  pit- 
posed  to  be  put  only  with  a  view  to  show  aa  abinoi 
of  an  intent  to  defraud  oould  not  be  put,  anddimited 
the  jury  upon  the  question  of  fraudulent  iaMst  m 
accordajice  with  the  above  opinion. 

The  jury  convicted  the  defendant,  and  he  vst  •»* 
tenced  by  the  court  to  six  weeks*  impriaonmeBt  wA- 
out*hard  labour,  but  was  released  iqxm  bail  peafiif 
the  decision  of  this  case. 

The  question  for  the  consideration  ol  the  ooni  m 
whether  the  above-mentioned  ruling  and  dineliB 
was  riffht  or  wrong. 

If  the  court  were  of  opinion  that  the  ddm^ 
should  have  been  allowed  to  cross-examine  with  t  nm 
to  show  that  in  obtaining  the  above-mentiooed  cR^ 
under  the  circumstances  and  in  manner  above  am- 
tioned  he  had  no  intent  to  defraud,  and  that  the^ 
should  have  been  directed  to  acquit  the  detedn^i 
satisfied  that  in  obtaining  the  said  credit  he  hid  tt 
such  intent,  the  conviction  was  to  be  quashed ;  otb«- 
wise  it  was  to  be  affirmed. 

Section  31  of  the  Bankruptcv  Act,  1883,  provib 
as  follows : — **  Where  an  undisohaiged  bankxii|i<  w^ 
has  been  adjudged  bankrupt  under  this  Act  oWtf 
credit  to  the  extent  of  twenty  j>ounds  or  vpm 
from  any  person  without  inf ormmg  such  penos  ti^ 
he  is  an  undischarged  bankrupt,  he  shall  be  p^^ 
a  misdemeanour,  and  may  be  dealt  with  andpoi^ 
as  if  he  had  been  guilty  of  a  misdemeanoar  iiiidv>^ 
Debtors  Act,  1869,  and  the  provisions  of  ttati' 
shall  apply  to  proceedings  under  this  aectioa." 

Harper,  for  the  defendant. — The  oonvietios  «■ 
wrong.  The  questions  proposed  to  be  pst  wlk^ 
view  to  disprove  a  fraudulent  intent  were  au^eoiL 
Fraud  is  an  ingredient  in  the  offence,  and  if  ^ 
absence  of  it  is  proved  an  aoquittal  most  foA^ 
Section  31  of  the  Bankruptcy  Act,  1683,  whkh  cm* 
this  offence,  incorporates  the  provisions  of  Putll* 
the  Debtors  Act,  1869,  as  to  offences  under  thit  i^ 
all  proceedings  under  section  31  are  sohjeottD' 
provisions  of  that  part  of  the  Act  of  1869, 
section  18,  which  provides  that  <*  whiea  any 
charged  with  any  such  offence  "  (that  is  to  i^i 
a  misdemeanour  under  Part  IL  of  the  Act}  "' 
any  justice  or  justioes,  soeh  jastioe  or  y 
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tetUeraeBt  and  oonveyed  upon  tnut  for  sale,  as  being 
peraonal  or  movable  proj^mty  within  section  38,  snb- 
iectioii  2  (c),  of  the  Customs  and  Inland  Beyenue  Act, 
1881. 

Bj  an  indentoie  dated  the  22nd  of  May,  1885,  and 
made  between  Charles  Greenwood  of  the  first  part, 
Jane  Greenwood,  his  wife,  of  the  second  part,  and  the 
defendant,  Francis  Dodd,  and  another  (since  deceased), 
ss  trooteoD,  of  the  third  part,  it  was  dedued  that  the, 
tmateea  or  the  surviTor  of  them,  or  the  executors  or 
sdiumMitrators  of  such  survivor,  should  at  the  request 
of  the  said  Charles  Greenwood  and  Jane  his  wife,  or 
the  snnivor  of  them,  and  after  the  decease  of  such 
survivor,  at  the  discretion  of  the  trustees,  sell  certain 
freehold  hereditaments,  conveyed  by  a  deed  of  even 
dale,  and  hold  the  moneys  arising  from  such  sale 
upon  the  trusts  declared  concerning  the  same,  and 
ihoiild  pay  the  rents  and  profits  until  the  premises 
should  be  sold  to  the  said  Charles  Greenwood,  the 
husband,  or  his  assigns,  during  his  life,  and  after  his 
death  to  the  said  Jane  Greenwood,  the  wife,  during 
her  file,  for  her  separate  use  and  without  power  of 
antioipation,  and  after  the  death  of  the  survivor  of 
them,  should  hold  the  rents  and  profits  until  the  same 
should  be  sold  upon  the  trusts  declared  in  the  in- 
deBtore  of  even  date.  The  indenture  also  contained 
pra^visions  that  the  trustees  should  stand  possessed 
of  the  net  monevs  to  arise  from  the  sale  under  the 
traai  for  sale  of  the  hereditaments,  upon  trust  to 
invest  the  same  and  pay  the  income  arising  there- 
fresa  to  the  husband  or  his  assigns  dining  nis  life, 
and  «fter  his  death  to  his  wife  for  life,  and  after  the 
death  of  the  survivor  to  their  children  as  therein 
specified;  and  the  indenture  contemplated  an  ulti- 
mate sale  of  the  properhr. 

Charles  Greenwood,  the  husband,  died  in  Septem- 
ber, 1887,  leaving  his  wife  and  children  him  surviving. 
No  actual  sale  of  the  hereditaments  in  question  hful 
taken  plaoe,  nor  had  any  request  for  sale  been  made 
by  the  husband  and  wife,  or  by  the  wife  as  survivor. 

Application  had  been  made  on  behalf  of  the 
Oonvmisaioners  of  Inland  Bevenue  to  the  defendant 
aa  the  sorviviug  trustee  of  the  voluntary  settlement  of 
the  22nd  of  May,  1885,  under  the  provisions  of 
aeetion  98,  sub-section  2  (c),  of  the  Customs  and 
Inhmd  Bevenue  Act,  1881,  for  account  stamp  duty  in 
respect  of  the  property  passing  under  the  settlement 
aa  Deing  personal  or  movable  property  by  virtue  of 
the  trust  for  conversion  in  the  settlement,  but  the 
defendant  refused  to  pay  the  same,  on  the  ground 
that  the  property  was  not  personal  property  within 
the  meaning  of  section  38. 

The  Customs  and  Inland  Bevenue  Act,  1881, 
pr0vides: 

**  Section  38.-~(l)  Stamp  duties  .  .  .  shall  be 
(duurged  and  paid  on  accounts  delivered  of  the  personal 
or  movable  property  to  be  included  therein  according 
to  the  value  thereof. 

'*(2)  nie  personal  or  movable  property  to  be 
indoded  in  an  account  shall  be  property  of  the 
following  descriptions— namely    .     .     . 

**(c)  Any  property  passing  tmder  any  past  or 
future  voluntary  settlement  made  by  any  person 
dying  on  or  after  such  day  by  deed  or  any  other 
mtftmment  not  taking  effect  as  a  will,  whereby  an 
intereat  in  such  property  for  life  or  any  other  period 
determinable  by  reference  to  death  is  reserved  either 
ezpreaaly  or  by  implication  to  the  settlor,"  &c. 

Sir  John  Bighy,  8,0%^  and  Vaughan  EawkitUj  for  the 
Croim. 

J7.  Beed,  Q.C.,  and  Clavell  SaUer,  for  the 
defendant. 

nie  cases  citpd  appear  in  the  judgment. 


Mathbw,  J. — ^Three  questions  are  raised  in  this 

se:  firstly,  that  there  was  a  conversion  of  the 
property  from  realty  to  personalty ;  secondly,  that 
u  there  was  a  conversion  it  was  a  conversion  for 
specific  purposes  as  well  as  for  the  purposes  of  the 
settlement  in  question ;  and,  lastly,  that  assuming  that 
there  was  a  conversion  it  came  within  the  fiscal  obliga- 
tion of  the  Act. 

The  property  dealt  with  by  the  deeds  is  realty.* 
The  main  object  of  the  deeds  is  not  to  settle  an  estate, 
but  to  provide  for  the  children,  and  every  clause  in 
the  deeds  contemplates  the  assignment  of  land  as 
realty,  but  that  the  time  shall  come  when  it  shall  be 
converted  into  personalty,  and  when  so  converted 
shall  remain  personalty  and  be  dealt  with  as 
personalty. 

We  must  look  at  the  character  of  the  trans- 
action ;  and  it  seems  to  me  that,  having  regard  to  the 
two  deeds,  we  must  treat  this  as  a  dealing  with  this 
land  as  an  mvestment  so  long  as  it  remains  land,  and 
as  a  dealing  with  the  proceeds  of  sale  subsequently 
in  a  similar  manner. 

But  it  is  said  that  the  power  of  sale  according  to 
the  first  of  the  two  deeds  is  subject  to  this,  that  it 
shall  be  exercised  at  the  request  of  the  husband  and 
wife,  or  the  survivor  of  them,  and  in  the  event  of  no 
request,  subsequently  at  the  discretion  of  the  trus- 
tees. It  was  said  for  the  defendant  that  this  clearly 
made  the  conversion  not  imperative,  but  contingent 
and  discretionary,  and  therefore  that  no  conversion 
had  taken  place.  But  the  authorities  on  the  subject 
appear  to  me  to  go  to  this,  that  clauses  of  that  sort 
are  only  intended  to  give  directions  as  to  the  time 
and  circumstances  under  which  the  sale  is  to  take 
place,  but  do  not  indicate  that  the  sale  must  not 
take  place  ultimately.  In  Thornton  v.  HctwUy^ 
10  Yes.  129,  no  doubt  there  was  a  direction  that  the 
sale  should  take  place  with  all  convenient  speed,  but 
there  was  inserted  the  condition  that  it  should  be 
at  the  request  of  tibe  persons  mentioned  in  the  deed, 
and  it  was  there  held  that  that  did  not  prevent  con- 
version. That  case  was  followed  by  WrighUon  v. 
Macaulayt  4  Hare,  487,  and  the  same  principle  is  indi- 
cated in  t^e  other  cases  that  have  been  referred  to  for 
the  Crown. 

The  Solicitor-General  brought  to  our  attention  a 
case  that  might  be  relied  upon  by  the  other  side,  the 
case  of  In  re  Taylor's  Settlement,  9  Hare,  596.  There 
it  was  held  that  no  conversion  had  taken  place,  for 
reasons  whicb  are  plainly  indicated  in  the  judgment. 
The  sale  tiiere  was  to  take  place  during  the  lifetime 
of  the  husbsnd  and  wife,  and  there  was  no  provision 
that  any  sale  should  take  place  sultsequently,  and  the 
ultimate  destination  of  the  property,  if  no  sale  took 
place,  treated  it  as  realty  and  not  as  personalty. 
Therefore  it  was  said  there  was  no  out  and  out  con- 
version. There  is  a  dear  distinction  between  that 
case  and  the  present,  where  the  indication  of  an  out 
and  out  conversion  appears  from  the  deeds — namely, 
that  the  property  is  ultimately  dealt  with  as  person- 
alty, and  the  last  word  about  it  is  that  it  should  be 
personalty. 

A  second  question  was  raised,  whether,  assuming 
that  in  equity  this  property  was  conyerted,  it  was 
converted  for  fiscal  purposes.  On  that  point,  on 
the  one  hand,  our  attention  was  called  to  the  case 
of  In  the  Goods  of  Qunn,  33  W.  B.  169,  9  P.  D.  242, 
where  land,  dealt  with  by  will  and  directed  to  be 
converted,  was  treated  as  subject  to  probate  duty. 
It  was  said  that  that  aul^ority  was  recognized  anid 
sanctioned  in  The  Attomey-Oenerdl  v.  The  MarquU  of 
Aileshury,  36  W.  B.  737,  12  App.  Oas.  672,  and  our 
attention  was  called  to  the  observations  o$  Lord 
Macnaghte^  in  that  case  (12  App.  Cas.,  at  p.  695) j 
and  unquestionably  the  property  there  is  treated  as 
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The  action  now  came  on  to  be  heard  on  the  agreed 
statements  of  facts  before  Barnes,  J. 

Strtichany  for  the  plaintiffs. — ^The  provision  in  the 
charter-party  as  to  advances  is  for  the  shipowners' 
benefit,  and  the  master  is  not  bound  to  avail  himself 
of  its  terms  and  apply  for  a  loan  under  it  unless  he 
reoniree  the  money. 

He  referred  to  Cross  v.  Pagliano,  19  W.  R.  159, 
K  B.  6  Ex.  9. 

Boydy  for  the  defendants. — The  £150  to  be  advanced 
ought  not  to  be  considered  ad  money  to  be  lent»  but  as 
«  advanced  freight "  which  the  shipowner  has  stipu- 
lated should  be  paid  to  him  in  advance,  and  the 
charterers  ouffht  not  to  be  made  to  bear  the  loss  of 
having  proviaed  the  money  ready  to  be  advanced  at 
the  port  of  loading.  The  shipowner  is  entitled  to 
have  the  advance  might  advanced  to  him,  but  by  the 
charter-party  the  charterer  is  no  less  entitled  to  the 
profit  wnich  he  would  have  gained  by  payiog  the 
freight  to  be  so  advanced.  The  charter-party  does 
not  provide  that  cash  is  to  be  advanced  '*  if  required,*' 
as  in  the  case  of  Smith  v.  Pyman,  39  W.  B.  318,  466, 
[1891]  1  a  B.  42,  742,  and  these  words  ouffht  not  to 
be  reaid  into  it  contrary  to  the  intention  of  uie  parties. 

He  also  dted  ByrtM  v.  Schiller,  19  W.  B.  161,  1114, 
L.  B.  6  Ex.  20,  319,  and  The  Oriental  Steamship  Co. 
▼.  Tyler,  anU,  p.  89,  [1893]  2  a  B.  518. 

Babnzs,  J. — ^The  question,  as  argued  before  me, 
has  really  been  whether  or  not  the  defendants  are 
entitled  to  recover  the  amount  by  way  of  counter- 
claim for  damages  for  breach  of  contract,  and,  there- 
fore, by  agreement  between  the  parties  to  deduct  it 
from  the  freight.  That  depends  upon  the  meaning  of 
this  danse.  On  the  plaintiffs'  side  it  is  contended 
that  that  danse  is  introduced  for  the  benefit  of  the 
shipowner  in  order  to  provide  his  master  with  the 
means  of  liquidating  the  disbursements  at  ports  of 
loading  np  to  the  limit  of  £150 ;  that  the  master  is  at 
liberty  to  use  that  credit,  if  I  may  term  it  so,  and 
that,  if  he  uses  it,  the  moneys  advanced  under  it  are 
to  be  treated  as  part  of  the  freight ;  and  if  he  does  not 
choose  to  use  it  and  does  not  require  to  use  it  because 
he  has  money  in  hand,  he  is  not  obliged  to  use  it. 
(hi  the  oHier  hand,  the  defendants  say  t£at  the  dause 
makes  it  obligatory  on  the  master,  after  he  has  paid 
the  various  disbursements  of  the  ship  at  the  port  or 
ports  of  loading  which  are  necessary  for  her  voyage, 
to  come  to  the  charterers  and  ask  for  the  amount,  and 
that  if  he  fails  to  do  so  the  shipowner  is  liable  for 
the  breach  of  contract  and  for  the  damages  which 
flow  from  that  breach,  and  for  the  loss  of  profit  which 
the  diarterers  could  make  if  they  had  made  the 
advance.  So  the  question  really  comes  to  this,  whether 
the  master  is  obliged  to  put  the  clause  in  force  and 
adc  for  the  money,  or  whether  he  is  only  to  use  it  if 
he  finds  it  necessary  to  do  so. 

It  is  said  bv  counsd  for  the  defendants  that  the 
charterers  would  be  liable  for  the  amount  of  disburse- 
ments in  this  sense,  that  if  the  disbursements  are  made 
ti^e  master  would  have  to  come  and  ask  for  them,  and 
they  would  then  be  bound  to  advance  them  under  the 
danse,  and  they  would  then  have  an  insurable 
interest  in  the  amount  they  had  advanced,  and  even 
if  he  had  failed  to  do  so,  still  they  would  be  liable  to 
make  the  advance  and  have  the  advance  at  risk. 

I  cannot  follow  that  argument,  because  it  seems  to 
me  that  until  the  master  states  what  the  amount  of 
the  disbursement  is,  and  asks  the  charterers  to  make 
the  advance,  they  would  not  be  tmder  the  obligation 
to  pay  him  the  amount  of  the  disbursement  and 
advance  it  to  him,  and  that  their  liability  to  make  the 
advance  would  onlv  arise  when  he  states  how  much 
he  wants.    But  I  do  not  think  that  quite  disposes  of 


the  arguments  of  the  defendants.  Even  if  (hsi  wen 
so.  and  the  freight  were  not  at  thdr  risk  tiH  thefhad 
advanced  it  or  were  liable  to  advance  it,  still  they  mi j, 
from  the  defendant's  view  of  the  danse.  be  entiUed  to 
say,  '*  Tou  are  bound  to  come  and  ask  fc^anadfSieg, 
and,  therefore,  we  have  lost  the  profit  we  dundd  bve 
made  if  you  had  done  so.*' 

That  drives  me  to  consider  really  what  wai  ft« 
object  of  the  introduction  of  this  dause,  and  vtiitii 
a  reasonable  meaning  to  give  to  it  as  a  mstte  of 
business  between  these  parties.  Now,  I  hsTe  bo 
doubt  whatever  that  the  object  of  this  daose  wtito 
enable  the  shipo?mer  to  send  his  ship  to  tiie  port  or 
ports  of  loading  with  a  provision  that  when  tbegoi 
there  the  charterers  should  be  bound  to  pay  tke 
master,  if  he  wanted  it,  as  part  of  the  fteighi.  nS- 
dent  money  to  disburse  the  ship  so  as  to  embfeWr 
to  perform  her  voyage— that  is  to  say,  to  Bu^ofSk 
part  payment  of  the  freight,  the  sMpowner  boig 
desirous  of  having  the  credit,  so  to  speak,  at  the  lad- 
ing port,  which  his  master  could  use  if  he  wistei 
to. 

Looking  to  the  object  of  the  clause,  the  questiosli 
whether  the  captain  is  bound  to  use  the  eUoie  vd 
bound  to  ask  for  the  money  from  the  defeodniti; 
and  the  conclusion  to  whidi  X  have  come,  ss  %  matto 
of  the  fair  meaning  of  the  clause,  eapeoisllv  Ma^ 
regard  to  its  origin,  is  that  the  captain  is  at  hbertjto 
take  advantage  of  the  clause  or  not,  as  he,  in  bet, 
finds  it  necessary. 

If,  therefore,  he  has  money  provided  for  him  It  Ae 
owners  with  which  to  pay  the  disbnraeiiieiiti  of  ^ 
ship,  it  is  unnecessary  for  him  to  go  to  tki 
charterers  and  ask  for  any  money  as  an  sdnice; 
and  I  cannot  think  it  was  ever  intended  thit  tk 
owners  of  a  ship  should  be  responsible  in  daaagfliif 
their  master  was  put  in  a  position  by  tiienm 
to  advance  the  money  for  msbnrsements,  or  ebon 
to  advance  it  out  of  his  own  money,  and  ^d  ^ 
should  be  hdd  liable  for  a  breach  of  oonftraot  far  i^ 
going  to  the  charterers,  throup^h  their  rassler,  uj- 
asking  for  an  amount  for  paying  bills  in  pofi  * 
involves,  possibly,  the  introduction  of  some  wwi* 
make  that  plain,  though  I  am  not  quite  6m  ^ 
it  really  does  so,  because  it  has  been  nrfjd  tN 
the  ordinary  disbursements  referred  to,  ■■■  ^ 
ordinary  disbursements  which  the  master  fa^  * 
necessary  to  make,  and  for  which  he  has  to  get 
or  funds. 

However  that  may  be,  I  think  the  iair  ■« 
of  the  dause  is  that  the  shipowners  are  to  be  ■ ' 
position  to  ask,  through  their  master,  for  s^^J 
cash  up  to  the  limited  amount  to  pay  tke  9- 
bursements  at  the  port,  if  they  require  >V^JJ 
otherwise ;  and,  that  bein^  so,  the  amount  «Wv 

Slaintiffs  seek  to  recover  is  due  for  freight*  »** 
efendants  are  not  entitled  to  make  a  orotfciOT» 
the  amount,  and  are  not  entitled  to  dednrt  B  Asa 
the  frdght. 

Judgment   must   therefore   be   fen*  the  v 
for  £48  18s.  5d.,  which  is  the  agreed  amomt, »» 
costs. 

Solidtors  for  the  plaintiffi,  BoUereU  A  Bock. 

Solidtors  for  the  defendants,  Lowlem  A  Ok 


VoLXLH.       [j«iei8,i8M.]       THE  WEEKLY  REPORTER. 


529 


Court  of  Appeal. 


In  be  Vitoria. 


Court  op  Apfeai.. 


App.  Bankruptcy.  ) 

(Lord  Esber,  M.R.,  and  Kay  \  May  25. 

and  A.  L.  Smith,  L.JJ.)     ) 

In  re  VlTORlA. 
Ex  parte  VlTORiA  (No.  2).  (a.) 

Bankruptcy — Refunal  of  receiving  order — Second  appli- 
cation fifty  in  respect  of  same  debt — *'Ite8  judicata" 
— Bankruptcy  Act,  1883  (46  &  47  Vict,  c,  52),  «.  7. 

An  application  for  a  receiving  order  was  refused  in 
the  county  court,  on  the  ground  that  the  registrar  tuas  not 
Batisfied  that  the  judgme-nt  debt  in  respect  of  which  the 
application  was  madt  was  a  good  petitioning  creditors 
debt,  A  second  bankruptcy  mttice  was  served  by  the  same 
creditors  in  respect  of  the  same  debt,  and,  being  dis- 
regarded by  the  debtor,  an  application  was  made  to  a 
registrar  in  bankruptcy  to  grant  a  receiving  order. 

Held  {affirming  the  registrar  on  a  preliminary  poird), 
that  the  guestiofi  as  to  the  validity  of  the  debt  as  a  good 
petitioning  creditors*  debt  in  bankruptcy  was  not  res 
jadicata  by  the  decision  of  the  registrar  of  the  county 
court,  whose  jurisdiction  was  confined  to  a  discretion  to 
grant  or  refuse  the  receiving  order,  and  did  not  extend  to 
deciding  that  there  was  no  ilebt  between  the  parties  ;  and, 
consequently,  that  the  registrar  in  bankruptcy  had  juris- 
diction to  entertain  the  application. 

Appeal  from  a  decision  of  Mr.  Registrar  Linklater 
panting  a  receiving  order  against  the  debtor. 

On  the  20th  of  February,  1893,  the  Spanish  Cor- 
poration, ttie  petitioning  creditors,  recovered  judgment 
a^^ainst  the  debtor  iu  the  Queeu^s  Bench  Division  for 
£13,049.  He  was  thereupon  served  with  a  bank- 
ruptcy notice  in  the  Croydon  Couiity  Court.  The 
notice  not  being  complied  with,  a  bankruptcy  petition 
was  presented  against  him  in  the  same  county  court 
by  the  corporation  in  respect  of  the  above  debt. 

An  inquiry  took  place  before  the  registrar  of  the 
county  court,  who  ultimately  refused  to  grant  a 
receiving  order,  as  he  was  not  satisfied  that  the  above 
judgment  had  been  properly  obtained,  and  conse- 
quently that  there  was  not  a  good  petitioning 
creditors*  debt  in  bankruptcy.  On  appeal  to  the 
I>ivisional  Court  the  registrar*8  decision  was  reversed, 
and  a  receiving  order  was  granted,  an  objection  raised 
by  the  debtor  that  proper  notice  of  appeal  had  not 
been  given  under  ride  132  of  the  Bankruptcy  Bules, 
1886  and  1890,  being  overruled. 

The  Court  of  Appeal  allowed  the  above  objection, 
and  reversed  the  decision  of  the  Divisional  Court, 
the  order  of  the  county  court  being  restored  :  In  re 
Vitoria,  ante,  p.  193,  [1894]  1  Q.  B.  259.  The 
Spanish  Corporation  then  served  a  second  bank- 
ruptcy notice  on  the  debtor  in  respect  of  the  judg- 
ment debt,  and  on  his  failing  to  comply  with  it 
presented  a  second  bankruptcy  petition  against  him 
in  the  London  Bankruptcy  Court,  he  being  then 
within  the  jurisdiction  of  that  court. 

The  debtor  raised  the  objection  that  the  question  as 
to  whether  there  was  a  good  petitioning  creditors' 
debt  was  res  judicata  by  virtue  of  the  decision  of  the 
registrar  of  the  oounty  court,  and  that  the  registrar 
in  bankruptcy  had  no  jurisdiction  to  entertain  it. 
The  registrar,  however,  overruled  the  objection,  and 
on  the  merits  of  the  petition  made  a  receiving  order. 
The  debtor  appealed  to  the  Comt  of  Appeal. 

Jeff,  Q.(J,,  and  F,  Cooper  Willis,  for  the  appellant. — 
There  is  a  preliminary  point,  which  is  that  the 
question  of  the  validity  of  the  judgment  as  a  good 

(a.)  Reported  by  Jomr  P.  Mellor,  Esq.,  Barrister- 
at-Law. 


petitioning  creditors'  debt  in  bankruptcy  is  res 
judicata.  The  registrar  of  the  county  court  went 
behind  the  judgment,  and  decided  that  it  was  not 
properly  obtained.  The  appeal  against  that  decision 
was  abortive,  and  the  parties  must,  therefore,  be  taken 
to  have  acquiesced.  The  registrar  in  bankruptcy 
had  no  power,  therefore,  to  reconsider  that  question, 
and  no  further  bankruptcy  proceedings,  at  all  events 
between  the  same  parties,  could  be  founded  upon 
that  debt.  [Lord  Esher,  M.R. — Is  not  the  refusal 
of  the  registrar  of  the  county  court  to  grant  a 
receiving  order  in  effect  the  same  as  a  nonsuit?] 
No,  that  was  under  a  special  practice,  and  formerly 
could  only  be  done  with  the  plaintiff's  consent.  The 
principle  of  nemo  debet  bis  vexari  applies  to  all 
litigation.  The  creditor  for  another  debt  might 
proceed  upon  the  same  act  of  bankruptcy,  but  it 
could  not  be  that  the  same  creditor  could  go  on 
presenting  fresh  petitions  to  successive  registrars 
upon  the  same  debt,  which  had  already  been  held 
bad.  [KA.Y,  L.J. — If  it  were  a  decision  that  there 
was  no  debt  it  would  upset  the  judgment.  This  is  a 
discretionary  jurisdiction  under  the  Act.]  The 
decision  was  that  it  was  not  a  good  petitioning 
creditors'  debt  in  bankruptcy,  and  that  was  a  decision 
of  the  material  point  in  issue,  and  between  the 
same  parties,  unless  appealed  against,  is  an  estoppel 
for  the  purposes  of  a  receiving  order.  The  registrar 
was  bound  to  exercise  his  discretion  judicially. 
Under  section  7  of  the  Act  certain  issues  have  to  be 
tried,  and  this  was  one  of  such  issues. 

Finlay,  Q,C.  {Macklin  with  him). — The  registrar  of 
the  county  coiurt  was  only  entitled  to  go  behind  the 
judgment  for  the  purpose  of  exercising  his  discre- 
tionary jurisdiction  of  granting  or  refusing  the 
receiving  order.  Such  a  decision  oould  in  no  way 
set  aside  the  judgment  or  bind  any  court. 

They  cited  In  re  Lennox,  34  Wl  R.  51,  16  Q.  B.  D. 
315. 

Lord  Esher,  M.R. — ^In  the  present  case  a  bank- 
ruptcy petition  was  presented  to  the  county  court 
judge  of  the  Croydon  district  by  the  present  creditors 
against  the  present  debtor,  asking  for  a  receiving 
order.  The  registrar  of  the  court,  before  whom  the 
application  came,  declined  to  make  the  order,  and 
thereupon  the  present  creditors,  relying,  no  doubt, 
upon  the  same  debt,  gave  a  second  bankruptcy  notice 
to  the  debtor,  and  it  is  admitted  that  that  notice  was 
good  unless  the  question  of  the  debt  was  res  judicata. 
The  debtor  disregarded  the  notice,  and  did  not  pay 
the  debt. 

The  case  then  coming  within  the  jurisdiction 
of  the  Court  of  Bankruptcy  itself,  the  present 
creditors  come  before  the  court  and  say,  here  is  a 
debt,  and  a  bankruptcy  notice  in  respect  of  it,  which 
has  been  disregarded,  there  is,  therefore,  an  act  of 
bankruptcy  upon  which  we  apply  to  the  registrar  to 
make  a  receiving  order.  Against  that  application  the 
preliminary  objection  is  urged  that  the  registrar  could 
not  entertain  the  case,  because  the  matter  is  res 
judicata,  and  that  there  never  was  and  is  not  now  a 
good  petitioning  creditors'  debt  in  bankruptcy.  The 
res,  therefore,  said  to  be  adjudicated  is  that  this 
debtor  never  owed  a  debt  to  this  Creditor,  whether  in 
point  of  fact  that  question  was  rightiy  or  wrongly 
determined. 

I  am  of  opinion  that  when  any  application  is  made 
to  any  registrar  in  bankruptcy  to  make  a  receiving 
order,  he  has  no  jurisdiction  to  determine  between 
the  parties,  that  there  was  no  debt  so  as  to  make  the 
matter  a  res  judicata.  In  the  present  case  there  is  a 
judgment,  and  until  that  judgment  is  satisfied  it  is 
a  matter  res  judicata  by  virtue  of  it  that  the  debt 
under  it  is  owing.      But  then  it  is  said  that  the 
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second  res  judicata,  in  the  county  court,  sets  aside  the 
first.  That  of  itsdf  shows  that  it  cannot  be  so,  and 
when  you  look  at  the  powers  of  the  registrar  it 
becomes  apparent.  When  he  is  called  upon  to  make 
a  receiving  order,  he  may  exercise  his  discretion,  and 
as  a  means  of  doing  so  may  go  behind  the  judgment 
upon  which  the  proceedings  are  founded,  but  he  can- 
not set  it  aside.  Take  Sie  strongest  case,  where  a 
judgment  may  have  been  recovered  by  fraud:  the 
registrar  may  on  that  ground  refuse  to  make  a 
receiving  oroer,  and  may  say  so,  but  he  cannot 
exercise  the  powers  of  a  lud^  at  chambers  to  stay 
the  execution  or  set  aside  tne  judgment ;  his  authority 
depends  entirely  upon  the  Act  of  Parliament.  A 
debtor  could  not,  where  a  judgment  had  not  been 
appealed  against,  go  before  a  court  of  equity  or  a 
judge  at  chambers  and  get  the  judraient  set  aside, 
except  upon  the  ground  of  fraud.  But  in  no  case, 
not  even  where  it  nas  been  obtained  by  fraud,  can  a 
registrar  set  aside  a  judgment ;  but  according  to  the 
authority  of  In  re  Lennox  he  has  jurisdiction  to  go 
behind  the  judgment,  but  that  jurisdiction  is  confined 
to  a  discretion  to  say  that,  notwithstanding  the 
judgment,  which  stands  unchallenffed  otherwise,  I 
decline  to  make  a  receiving  order,  if  that  is  so,  the 
case  is  not  within  the  doctrine  of  res  judicata.  The 
objection  of  res  judicata  was  that  a  baoikruptcy  notice 
was  given,  and  that  the  matter  was  determined  upon 
it.  So  it  was,  but  that  is  not  so  as  to  the  other  notice, 
which  is  as  to  the  act  of  bankruptcy,  and  not  as  to 
the  debt.  No  doubt  the  learned  registrar  in  bank- 
ruptcy might  have  gone  behind  the  judgment  and 
refused  a  receiving  order,  as  the  registrar  in  the 
coimty  court  did,  but  he  has  not  done  so.  It  is 
suggested  that  this  state  of  the  law  may  give  rise  to 
inconvenience.  But  if  a  creditor  repeatedly,  and 
without  new  material,  were  to  keep  on  making  fresh 
applications,  the  Court  of  Bankruptcy  would  say  that, 
altnough  the  debt  stands,  the  court  will  not  make  a 
receiving  order  in  the  exercise  of  its  discretion.  There 
can,  therefore,  be  no  such  inconveniences  as  is  sug- 
gested.   The  preliminary  objection,  therefore,  fails. 

Kat,  L.  J. — I  am  of  the  same  opinion.  This  is  an 
appeal  against  a  receiving  order  made  on  the  7th  of 
May,  1894,  based  on  a  notice  recited  therein,  the 
debtor  having  failed  to  comply  with  the  requirements 
of  the  notice,  which  was  served  upon  him  on  the  29th 
of  Januarv.  Upon  the  appeal  a  preliminary  objec- 
tion is  taken  by  the  appeOant  that  the  matter  has 
already  been  adjudicated,  and  that  it  has  been  deter- 
mined that  the  judgment  on  which  the  bankruptcy 
notice  was  founded  did  not  constitute  a  debt,  upon 
which  another  notice  could  be  given.  I  must  dissent 
entirely  from  that  contention.  All  that  the  registrar 
in  the  county  court  had  to  adjudicate,  was  whether  he 
would,  in  his  discretion,  make  a  receiving  order.  A 
judgment  was  recovered  by  the  present  creditors 
against  the  debtor  for  £13,000,  and  the  bankruptcy 
petition  came  before  the  registrar  founded  on  a  notice 
founded  on  that.  The  registrar,  in  the  exercise  of  his 
discretion,  said  that  he  was  not  satisfied  in  all  the 
circumstances  that  the  judgment  ought  to  have  been 
given,  and  for  that  reason  declined  to  make  the 
order.  Upon  appeal  to  the  Divisional  C!ourt  that 
court  took  a  different  view,  and  the  debtor  then  came 
here.  This  court  was  of  opinion  that,  upon  techni- 
cal grounds,  the  proceedings  in  the  Divisional  Court 
were  wrong,  but  expres^  no  opinion  upon  the 
merits.  Therefore,  the  decision  of  the  registrar  of 
the  county  court  at  Croydon  was  that  the  receiving 
order  ought  not  to  be  made,  and  of  the  Divisionid 
Court  that  it  ought,  and  I  think  that  is  a  matter  for 
consideration  in  such  proceedings.  Then  a  second 
application  was  made  on  a  new  bankruptcy  notice, 


and  Mr.  Begistrar  linklater  also  thought  that  &e 
receiving  order  ought  to  be  made.  Now  is  tiiis  acise 
in  which  the  learned  registrar  ought  to  have  itid,  I 
will  not  entertain  the  matter  ?  If  it  had  been  t 
vexatious  attempt  on  the  part  of  the  creditots,  he 
might  have  said  so,  not  on  the  ground  that  it  was 
res  judicata,  but  because  it  was  a  yexationif  prooeediiig. 
Here  there  is  no  reason  of  that  kind,  or  he  would  not 
have  made  the  receiving  order.  If  the  learned  regii- 
trar  was  not  absolutely  bound,  he  was  quite  rigbt  to 
exercise  his  discretion,  notwithstanding  the  decaoe 
of  the  registrar  of  the  county  court  I  am  of  (^anioQ, 
therefore,  that  the  objection  hdls. 

A.  L.  Smith,  L. J.  (after  stating  the  facts).— I  wiA 
to  point  out  that  so  long  as  this  judgment  resttm 
unreversed  and  unimpeaohed  it  is  impoesible  to  i^ 
tliat  it  is  not  a  debt  between  the  parties.  On  tfaii 
judgment,  then,  a  receiving  order  was  made  ca  tibe 
7th  of  May,  but  the  preliminary  pcnnt  is  takm  tkt 
the  matter  was  res  judicata,  and  that  th^«  is,  tbere&xe, 
no  debt  to  support  an  adjudication  in  bankmstey. 
In  my  opinion  no  such  thing  was  done,  and  tie 
registrar  of  the  county  court  had  no  jnriadiotinn  to 
meddle  with  or  set  aside  the  judgment.  All  be  hsd 
to  do  was  to  exercise,  under  section  7  of  the  Bsnk- 
ruptcv  Act,  ISSd,  his  discretion,  and  that,  u  vm 
stated  by  Cotton,  L.  J.,  m  In  re  Lennox,  could  act 
bind  the  court.  In  my  judgment,  therefore,  the  oeij 
effect  of  the  county  court  registrar's  deciaimi  was  tkt 
he  had  said  in  the  exercise  of  his  discretion  thst  be 
refused  to  make  a  receiving  order,  on  the  groond  tint 
he  was  not  satisfied  as  to  the  debt. 

Objectioned  overruled. 

The  case  then  stood  over  for  argument  on  the 
merits. 

Solicitor  for  the  appellant,  H.  W.  Christmas, 

Solicitors  for  the  respondent,  Jenkins,  Baker,  i  C&. 


From  Chan.  Div.    \ 
(lindley,  Kay,  and  >  March  li 

A.  L.  Smith,  L.JJ.) ) 

In  re  Salaman.  (o.) 

Solicitor — Separate  retainers — Bight  of  each  dkai  fe 
taxation. 

Where  several  plaintiffs  separately  rdain  the  «* 
solicitor,  each  is  entitled  to  a  taxation  of  the  tckok  h^ 
without  serving  anybody  except  the  solicitor,  oiihM^y  <» 
an  application  to  tax  by  any  of  the  parties,  ths  te^ 
should  endeavour,  so  far  as  practicable^  to  koK  •-'^ 
parties  served. 

Appeal  from  an  order  of  Kekewich,  J.,  of  the  SO^ 
of  December,  1893. 

TMrty-four  persons  gave  separate  retainen  to  Mr. 
Salaman,  a  solicitor,  to  take  proceedings  to  hate  tb^ 
names  removed  from  the  register  of  sharehoMgi  a  * 
company  on  the  ground  of  misrepresentatioQ  in  thf 
prospectus.  They  made  arrangements  with  t^ 
solicitor  to  contribute  to  the  costs  in  proportioa  ti 
the  numb^  of  their  shares.  After  the  Hti^iitian  n< 
finished  certain  of  the  thirty-four  persons  took  oet  % 
summons  to  tax  the  solicitor's  buL  Kekewieh./'. 
made  an  order  for  taxation,  but  directed  it  not  to  !>« 
drawn  up  till  evidence  was  produced  that  t^ 
applicants  had  communicated  with  aUthe  othno: 
the  thirty-four  and  had  made  them  respondents  toth? 
summons,  or  had  shown  that  they  desired  to  taks  m 

(a.)  Beported  by  C.  F.  Duncan,  Esq.,  Bamrt»- 
at*Law. 
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further  part  in  the  matter.  The  applicants  endeavoured 
but  were  unable  to  aooomplish  this  as  some  of  the 
thirty-four  nersons  oould  not  be  found.  Kekewich,  J. , 
therenpon  aismissed  the  summons.  The  applicants 
qpX)ealed. 

Swinfen  Eadyy  Q.C.,  and  Oatey,  for  the  applicants. 
— ^The  retainers  are  several,  and  each  party  has  a  right 
to  tax.  Therefore  there  is  no  substantial  answer  to 
this  application  to  tax. 

Th^  referred  to  In  re  Colquhoun,  Ex  parte  Q,  Ford, 
2  W.  B.  286,  5  De  G.  M.  &  G.  35 ;  In  re  Allen,  Dames 
V.  Chabwood,  27  W.  R.  485, 11  Ch.  D.  244 ;  Burndge  v. 
BeUew,  32  L.  T.  N.  S.  807,  23  W.  B.  Dig.  224. 

Oeorge  White,  for  the  solicitor. — I  do  not  dispute 
that  the  retainers  are  several,  and  that  each  has  a 
right  to  taxation.  PKat,  L.J. — ^That  seems  clear 
from  In  re  Cdquhoun,}  But  I  say  all  parties  should 
be  served. 

He  referred  to  the  Solicitors  Act,  1843,  s.  37 ;  In  re 
lOderton,  33  Beav.  201,  13  W.  B.  Ch.  Dig.  85 ;  and  In 
re  Hair,  10  Beav.  187. 

LiNDLET,  L.J. — I  think  this  is  a  case  in  which 
Eekewich,  J.,  has  gone  too  far.  Here  we  have  thirty- 
four  gentlemen  who  had  a  claim  against  a  company 
for  misrepresentation.  They  might  have  brought 
thirty-four  actions  against  the  company,  but  they 
naturally  combined  together  and  brought  a  test 
action.  They  made  arrangements  with  a  solicitor  to 
conduct  the  action  for  them,  all  agreeing  to  be 
responsible  to  him  for  the  aggregate  costs,  out  only 
proportionally  to  their  shares,  and  thev  gave  him  a 
retioner  expressed  in  such  a  form  as  to  be  not  a  joint 
but  a  series  of  separate  retainers,  each  undertaking  to 
pay  hia  share.  When  that  was  done  a  committee  was 
appointed  to  give  instructions  to  the  solicitor,  and 
certain  calls  were  made  to  meet  the  costs  amountiug 
to  16s.  6d.  per  share.  Now  one  of  the  gentlemen 
says:  "  I  want  the  solicitor's  bill  taxed."  What  is 
^his  strict  right  ?  It  is,  no  doubt,  to  have  the  bill 
taxed,  nor  is  he  bound  to  serve  anybody  except  the 
solicitor.  It  follows  that  each  of  the  thirty-four 
persona  would  have  the  right  to  have  the  bill  taxed. 
That  would  be  a  circuitous  and  somewhat  cumbrous 
proceeding.  How,  then,  is  the  court  to  deal  with  the 
matter  ?  The  bUl  should  be  directed  to  be  taxed,  and, 
as  far  as  possible,  all  the  other  genllemen  served. 
Eekewich,  J.,  endeavoured  to  do  this,  and  so  far  he 
was  riffht.  He  made  the  order  for  taxation,  but 
directed  it  not  to  be  drawn  up  till  evidence  was 
produced  that  the  applicants  had  communicated  with 
all  the  others  of  the  thirty-four  persons,  and  they 
were  made  respondents  to  the  summons  or  were 
shown  to  desire  to  take  no  further  part  in  the  matter. 
The  applicants  endeavoured  to  comply  with  the  order, 
but  were  unable  to  succeed  in  serving  everybody,  as 
some  could  not  be  found.  Kekewich,  J.,  thereupon 
dismissed  the  summons.  Now  there  he  was  wrong, 
he  exceeded  his  jurisdiction.  He  ought  not  to  have 
dismissed  the  application  altogether  because  certain 
desirable  terms  oould  not  be  complied  with.  Accord- 
ingly it  appears  to  me  that  this  appeal  was  necessary 
and  must  oe  allowed.  There  must  be  an  order  for 
taxation,  the  applicants  submitting  to  pay  what 
shall  appear  to  be  due  from  them  respectively.  I 
think  that  the  solicitor  ought  to  pay  the  costs  of  this 
appeal,  but  no  other  costs. 

Kay,  L. J. — I  agree.  Out  of  respect  for  Kekewich, 
J.,  I  will  give  my  reasons  for  so  doing.  I  agree 
with  the  learned  judge  in  the  court  below  that  the 
order  for  taxation  should  be  made  with  reference  to 
this  agreement  that  the  parties  should  pay  in  propor- 
tion to  their  shares.  In  the  case  of  A  re  Colquhoun 
it  appears  that  where  the  retainer  is  a  several  retainer 


by  a  number  of  persons,  each  person  can  only  be 
charged  with  his  proportion  of  the  general  costs,  but 
may  liave  the  whole  oOl  taxed,  although  he  has  only 
to  pav  a  proportion  of  it.  Here,  then,  I  agree  that 
each  has  strictly  a  right  to  have  the  bill  taxed  with- 
out serving  anv  of  the  others  except  the  solicitor, 
in  which  case  there  would  of  course  be  a  chance  of 
having  another  taxation  by  each  of  the  remaining 
persons.  But  any  court  would  see  that  it  would  be 
best,  if  possible,  to  obviate  the  chance  of  other  taxa- 
tions. Kekewich,  J.,  did  his  best  to  avoid  this,  and 
to  get  all  parties  before  the  taxing  master  and  have 
them  all  served.  But  where  I  difEer  from  him  is  that 
when  it  was  found  impossible  to  serve  all,  for  at  least 
three  of  the  parties  coidd  not  be  discovered,  he  dis- 
missed the  application  with  costs,  without  considering 
the  position  of  the  persons  applying.  Each  of  those 
persons  had  an  absolute  right  to  have  the  bill  taxed. 
If  it  was  found  that  everybody  coidd  not  be  served 
without  incurring  a  good  deal  of  exj^ense,  it  was  the 
duty  of  the  court  to  say.  Well,  if  anybody  else 
does  come  in,  he  shall  be  served.  But  Kekewich, 
J.'s  decision  is  an  absolute  injustice.  To  say 
that  the  solicitor  is  to  escape  taxation  of  his  bill 
because  all  the  parties  cannot  be  served  is  erroneous. 
The  taxation  must  .take  place.  In  such  a  case 
as  this  the  court  must  do  the  best  it  can.  I 
agree  with  the  order  and  also  as  to  costs,  for  the 
solicitor  was  not  in  fault  up  to  the  time  of  appealing. 

Smith,  L.  J. — I  agree.    I  have  nothing  to  add. 

Appeal  allowed. 

Solicitors,  Emeat  Salaman,  Fort,  &  Co.;   Morley, 
Shirreff,  &  Co. 


Hiti^  <Sourt  of  3lfu0ttce. 

cStty??-)  April  17,  18;  May  9. 

In  re  Hobsok's  SBTTLEMEirr.  (a.) 

Infant — Ante-nupHal  settlement — Afler'ae^uired   pro^ 
petty — Covenant — Coverture — Affirmation* 

The  disability  of  coverture  does  not  prevent  an  aduU 
married  woman  affirming  her  ante -nuptial  in/ant 
covenant  without  the  formality  of  an  acknowledged  deed. 

Wilder  v.  Piggott,  31  W.  B.  377,  22  Ch.  D.  263, 
followed, 

Semble,  aa  to  the  mode  of  such  affirmation,  there  is  no 
distinction  between  the  voidable  covenant  of  a  woman 
afterwards  marrying  and  that  of  a  man,  and  the  rule  in 
Edwards  v.  Garter,  [1893]  A,  C,  360,  applies  to  married 
v)omen. 

By  settlement  made  previously  to  her  marriage  in 
January,  1879,  a  female  infant  settled  certain  spepific 
property,  and  she  and  her  intended  husband  cove- 
nanted to  settle  her  after-acquired  property.  She 
was  then  entitled,  but  not  for  her  separate  use,  to  a 
contingent  reversionary  share  in  the  proceeds  of  sale 
of  real  estate  devised  by  the  will  of  her  grandfather, 
who  died  in  1877,  and  the  covenant  was  so  framed  as 
to  include  this  share  whether  it  fell  into  possession 
during  the  coverture  or  afterwards.  The  settlement 
was  not  sanctioned  by  the  court  under  the  Infant 
SettlemenU  Act,  1855  (18  &  19  Vict.  c.  43).  The 
infant  attained  twenty-one  on  the  30th  of  Mav,  1880. 
On  the  19th  of  June  following  she  executed  a  deed 
varying  the  trusts  as  to  the  specific  property,  but 

(a.)  Beported  by  G.  Bowiand  Alston,  Bsq., 
Banister-at-Law. 
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otherwise  expressly  ooufirming  the  settlement.  This 
deed  was  not  aoknowledged  under  the  Fines  and 
Beooveries  Act,  1833.  The  husband  died  on  the  6th  of 
April,  1893,  and  the  reverbionary  share  fell  into 
possession  on  the  2nd  of  Jane  following,  whereupon 
the  widow  claimed  the  fund,  contending  that  she  was 
not  bound  by  the  settlement  or  the  deed  of  confirma- 
tion. 

LyttUton  Chubby  for  the  trustees  of  the  grandfather's 
will,  stated  the  facts. 

Bovill  Smith,  for  the  trustees  of  the  settlement. — 
The  settlement  is  binding.  First,  we  have  express 
confirmation:  Wilder  v.  Figgott,  31  W.  R.  377,  22 
Ch.  D.  263,  267;  Oreenhill  v.  North  British  and 
Mercantile  Assurance  Co.,  42  W.  K.  91,  [1893]  3  Ch. 
474,  481.  Secondly,  we  have  *' non-repudiation 
within  a  reasonable  time  ** :  Edwards  v.  Carter,  [1893] 
A.  C.  360.  This  doctrine  of  *'uon -repudiation'* 
^plies  to  married  women :  In  re  Jones,  Farrinyton  v. 
Forrester,  [1893]  2  Ch.  461,  41  W.  K.  Dig.  90,  though 
the  somewhat  extensive  view  of  **  reasonable  time  '* 
taken  by  North,  J.,  in  that  case  is  inconsistent  with 
Edvoards  v.  Carter, 

Byrne,  Q.C.,  and  Ingpen,  for  the  widow. — Edwards 
▼.  Carter  was  a  case  of  a  male  infant,  who  wheu  he 
attained  twenty-one  was  under  no  disability.  It 
would  apply  to  a  female  infant  with  separate  estate, 
but  here  the  married  woman  was  under  the  disability 
of  coverture  till  April,  1893.  She  could  not  contract, 
and,  therefore,  she  could  not  confirm  a  previous 
voidable  contract:  Seaton  v.  Beaton,  36  W.  R.  865, 
13  App.  Cas.  61,  73,  80.  Nor  could  she  without  the 
assistance  of  the  court  elect  to  bind  herself  as  to 
property  not  in  possession :  Smith  v.  Lucas,  30  W.  E. 
451.  18  Ch.  D.  531,  544. 

They  also  cited  Cooper  v.  Cooper,  13  App.  Cas.  88, 
36  W.  R.  Dig.  98  ;  Hamilton  v.  Hamilton,  40  W.  R. 
312,  [1892]  1  Ch.  396;  Barrow  v.  Barrow,  6  W.  R. 
714,  4  K.  &  J.  409;  Sharpe  v.  Foy,  17  W.  R.  65, 
L.  R.  4  Ch.  App.  35.  [Chitty,  J.,  referred  to  Coke 
on  Littleton,  s.  519,  to  show  that  words  of  inheritance 
were  unnecessary  in  confirming  an  eptate,  and  to 
Harris  v.  Wall,  1  Ex.  122,  130,  as  to  the  diflference 
between  ratification  and  a  new  promise.] 

Bovill  Smith,  in  reply  — Burnaby  v.  Equitable 
Reversionary  Interest  Society,  33  W.  R.  639.  28  Ch.  D. 
416,  implies  that  a  married  woman  can  disafiirm  a 
covenant  during  her  coverture.  In  Hamilton  v. 
Hamilton  there  was  a  restraint  on  anticipation.  In 
Seaton  v.  Seaton  the  settlement  was  post-nuptial  and 
void  ab  initio  owing  to  the  disability  of  coverturts. 
It  was,  therefore,  incapable  of  confirmation. 
[Chitty,  J. — Is  there  any  authority  to  show  that  a 
married  woman  cannot  elect  to  stand  by  a  voidable 
deed  ?] 

Judgment  reserved. 

May  13. — CniTTY,  J.,  stated  the  facts,  and  con- 
tinued : — There  can  be  no  doubt  that  the  lady 
deliberately  intended  to  affirm  the  covenant  in 
question,  and  that  she  did  solemnly  affirm  the  cove- 
nant, Hubject  only  to  the  point  now  raised  on  her 
behalf,  that  the  disability  of  coverture  precludes  a 
married  woman  from  affirming  a  covenant  entered 
into  by  her  while  a  spinster  and  an  infant  by  an 
instrument  which  would  not  operate  as  a  new  dis- 
position of  property  by  a  manied  woman.  Put 
shortly,  the  objection  is  that  a  married  woman  is  in- 
capable, either  with  or  without  the  concurrence  of 
her  husband,  of  merely  affirmiug  her  covenant  made 
while  an  infant.  No«r  the  husband  was,  of  course, 
bound  by  his  covenant.  Her  covenant  was  voidable 
only  and  not  void.     It  was  plainly  for  her  benefit. 


In  the  case  of  a  man  the  law  is  settled  by  the  dsoaoii 
of  the  House  of  Lords  in  Edwards  v.  Carter,  Be  is 
boimd  by  his  covenant  voidable  on  the  groond  of 
infancy,  unless  he  disaffirms  it  within  a  resaootble 
time  after  he  comes  of  age ;  what  is  a  reasonabls  time 
depends  on  the  drcomstances  of  the  esse.  If  be 
allows  the  reasonable  time  to  elapse  without  doing 
anytlung  either  affirming  or  disaffirming  the oofenint, 
it  stands  as  absolutely  binding  on  him.  In  £itfoHi 
V.  Carter  the  covenant  was  a  covenant  to  settle  pro- 
perty, and,  a  reasonable  time  having  elapsed,  tlu 
covenantor  and  the  property  comprised  ia  it  vere 
held  to  be  finally  bound  in  equity.  This  dacisoo 
shows  that  the  affirming,  either  expressly  or  tacitij, 
by  allowing  a  reasonable  time  to  elapse  is  not  eqmri- 
lent  to  entering  into  a  new  covenant  or  makiDg  ftnev 
<Usposition  of  &e  property  comprised  in  the  ooveoait 
This  distinction  between  a  new  promise  and  a  ntifia- 
tion  after  majority  of  a  promise  made  daring  infaae; 
was  maintained  in  Harris  v.  WaU,  where  r&tificstia 
was  defined  to  be  any  act  or  declaration  which  reeog- 
nizes  the  promise  as  binding — a  definition  which  wm 
subsequently  approved  in  mawson  v.  BkkM,  2  W.  E. 
588.  10  Exch.  206. 

These  authorities  dispose  of  the  objection,  so  fir  u 
relates  to  the  point  that  the  affirmance  of  the  voidibfe 
covenant  is  equivalent  to  a  new  covenant  or  » n^ 
disposition,   but  they  leave  the  point  as  to  the  dis- 
ability of  coverture  open   for  consideration.    On  tiat 
point    the    decision    of   Pearson,  J.,    in  Buriteby  t. 
Equitable      Reversionary     Interest     Society    is   lat 
immaterial.     There  the  covenant  for  the  settlemait  d 
her  other  and  after-acquired  property  wis  entered 
into  by  the  lady  during  infancy  before  her  mirnige; 
she  did    no   act  during    the  coverture  affirmiDg  g 
disaffirming  the  covenant,  and  it  was  held  thst  tits 
her  death  the  voidable  covenant  oould  not  beawiJid 
and  that  the  property  was  bound.      Thus  fir,  tba. 
there  is  no  distinction  between  the  voidable  oorec*: 
of  a  woman  afterwards  marrying  and  that  of  sims. 
The  disability  of  coverture  |does  not  extend  to  ics* 
of  equitable  election ;  she  can  elect  whether  she  wk 
take   under  or  against   an   instrument  executed  bf 
another  person,  and  she  can  elect  out  of  oooii  S* 
Williams  V.  Baily,  L.  R.  2  Eq.  731.    15  W.  R.  Ci 
Dig.    45;  Smitli    v.   Lucas;   and  OreenhiU  r,  S^ 
British  Mercantile  Insurance  Co,     The  right  of  derfj« 
is  the  right  to  approbate  or  reprobate,  to  efirm  cr 
disaffirm.     It  would  seem  inconsistent  to  holdt^ 
she  can  exercise  her  right  of  choice  in  the  case  <rf  « 
instrument  executed  by  another,  but  not  ex«fd«  t^ 
analogous  right  in   reference  to  a   voidable  iastrs- 
ment  executed  by  herself.     In   regard  to  her  o*^ 
Voidable   instrument,    it   is   unquestionaUe  thit  Ji» 
can  repudiate  it — that  is,  disaffirm  it,  during  co^e- 
ture.     If  she  has  capacity  to  exercise  her  chota^T 
disaffirming,  it  ought  to  follow,  almost  n«»*^5 
that  she  can  exercise  her  choice  by  affirming,   k  tf 
opinion,  however,  the  point  is  covered  by  Attthon*y. 
In   Barrow  v.    Barrow  it  was  held  that  a  nuraw 
woman,  by  obtaining  a  decree  for  specific  pa^orDC" 
of  a  covenant  in  an  ante-nuptial  settlement,  rei»t^ 
to  real  estate    of  which  she  was  tenant  in  tail  i«^ 
elected  so  as  to  bind  in  equity  her  interest  in  tie  |*' 
estate,  and  had  become  bound   by    her  acts  «* 
covert  to  carry  the  whole  of  the  setdement  m\n  ^^ 
The  circumstance  that  she  had  obtained  the  dec* 
showed  that  she  had  deliberately  acted  andafiraiw^ 
confirmed    (it  matters  not  which  term  is  n«d'  * 
settlement ;  but  she  had  not  applied  to  the  ooart  * 
assist  her,  nor  had  the  court  assisted  her,  in  dft<n^' 
iug   her  choice.     In  his  judgment  Lord  Hatbe.^- 
then  Wood,  V.C.,  refers  to  fr»ud,  bat  in  a  iou**^* 
in  which  it  woidd  not  now  be  employed.    ^*^*^ 
that  the  manied  woman   was   not  goOtT'  ^  ''^ 
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frand  in  the  proper  sense  of  the  term  as  now 
nnderstood.  There  was  no  fraudulent  misrepresenta- 
tion or  concealment  on  her  part.  What  she  was 
doing,  when  afterwards  being  discovert  she  sought  to 
diAaffirm  the  settlement,  was  to  set  up  her  coverture 
as  a  disability;  and  if  her  coverture  did  create  a 
disability  in  law  or  in  equity,  a  court  of  justice  would 
not  kold  that  it  was  a  fraud  to  set  up  a  disability 
which  was  allowed  in  law  or  in  equity.  The  effect 
of  the  decision  was  to  negative  the  disability.  The 
TOincipIe  of  the  decision  was  adopted  and  enforced  by 
Kajr,  J.,  in  Wilder  v.  Pigott,  That  case  is  not 
distinguishable  from  the  present.  There  the  married 
woman  had  by  deed  elected  to  confirm  a  settlement 
made  by  her  while  an  infant,  and  it  was  held  that 
her  contingent  intcTCst  in  personalty  was  thereby 
bound.  The  drcum stance  that  the  aeed  had  been 
acknowledged  by  her  was  immaterial,  because 
Malins*8  Act  did  not  apply  to  the  interest  in  question. 
The  case  therefore  stands  upon  the  deliberate  intention 
of  the  married  woman,  expressed  in  writing,  to 
recognize  as  binding  a  settlement  which  was  voidable 
by  reason  of  her  infancy.  I  refrain  from  citing  the 
indgment  because  the  material  parts  have  recently 
been  set  forth  and  adopted  by  Stining,  J.,  in  Oreenhill 
V.  The  North  British  and  Mercantile  Insurance  Co.  For 
thesA  reasons  I  hold  that  the  fund  in  question  is  bound 
by  the  settlement  of  1879. 

SoHoitorB,  W.  Houghton  db  Son ;  Parish  db  Hickson. 


In  re  Levy  and  The  Debenture  Corporation's 
Contract,  (a.) 

Vender  and  purc?uuer — Trustee  convicted  of  felony — 
Transfer  of  mortgage^Felony  Act,  1870  (33  <fc  34 
Vict.  c.  23). 

A  trustee  who  is  a  mortgagee  can  transfer  the  mort- 
gaged trust  property y  even  after  a  conviction  for  felony  ^ 
vnthoui  the  concurrence  of  the  administrator  appointed 
under  33  &  34  Vict.  c.  23. 

Adjourned  summons. 

Sammons  under  the  Vendor,  and  Purchaser  Act, 
1874,  taken  out  by  the  purchaser  of  certain  property, 
a  mortgage  of  which  was  transferred  to  Lewis  and 
Henry  Granville  Wright,  on  the  4th  of  March.  1892. 
Liewis  and  Wright  transferred  the  mortgage  on  the  4th 
of  May,  1893.  They  were  trustees  only  of  the  mort- 
g^aged  premises.  The  purchaser's  last  requisition 
ivas,  "  Are  the  vendors  or  their  solicitors  aware  of  any 
charges  on  or  dealings  with  the  premises  which  are 
not,  and  ought  to  be,  disclosed  ?  " 

The  vendor's  solicitors,  in  replying  to  this,  men- 
tioned that  Wright  had  been  convicted  of  felony  in 
the  interval  between  the  4th  of  March,  1892,  and  the 
4th  of  May,  1893. 

The  pnrdiaser  then  said  that  the  administrator 
appointed  under  33  &  34  Vict.  c.  23  must  join  in  the 
transfer.  This  the  vendors  said  was  unnecessary, 
and  this  summons  was  taken  out  to  decide  the 
question. 

8.  HaU,  Q.C.J  and  Greenwood,  for  the  purchaser. 
—The  Felony  Act,  1870  (33  &  34  Vict.  c.  23),  s. 
8,  incapacitated  Wright  from  conveying.  The 
TruAtee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  48,  was 
passed  to  hit  this  blot,  for  the  Felony  Act  had  modi- 
fied the  Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  s.  46, 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


and  the  Trustee  Extension  Act,  1852  (15  &  16  Vict.  o. 
55),  s.  8.  Hie  Felony  ^Act  is  perfectly  general  in  its 
terms. 

Hwinfen  Eady,  Q.C.,  and  Whinney,  for  the  vendor. 
— ^The  Trustee  Act,  1893,  s.  48,  was  merely  a  re-enact- 
ment of  the  existing  law.  In  4  &  5  Will.  4  c.  23,  the 
inconvenience  of  the  escheat  and  forfeiture  of  trust 
estates  is  recited,  and  it  was  provided  that  they  should 
remain  in  the  trustee.  This  was  re-enacted  by  the 
Trustee  Act,  1850.  The  Trustee  Act,  1893.  alters  the 
language  a  little,  but  it  is  really  merely  a  re-enact- 
ment of  the  existing  law,  the  alteration  rendered 
necessary  by  the  Felony  Act,  1870,  having  become 
law.  A  convict,  as  such,  was  never  under  any  dis- 
ability, but  if  he  was  convicted  for  murder  or  treason, 
on  attainder,  the  title  of  the  Crown  related  back  to 
the  crime.  Only  murder  and  treason  incapaciteted 
the  convict  from  conveying,  not  felonies  which  did 
not  cause  corruption  of  blood.  Thus  in  R.  on  the 
prosecution  of  Reynolds  v.  Bridger,  1  M.  &  W.  145, 
a  conveyance  by  a  bigamist  after  conviction  was  held 
good  against  the  Crown. 

They  also  referred  to  Coke,  3  Inst.  75  ;  1  Halle,  Pleas 
of  the  Crown,  703  ;  and  Ex  parte  Graves,  In  re  Harris, 
30  W.  R.  51.  19  Ch.  D.  1. 

Hall,  Q.C.,  replied. 

North,  J. — Wright,  one  of  two  trustees,  was  con- 
victed of  felony  in  the  interval  between  tiie  4th  of 
Murch,  1892,  when  the  mortgage  was  transferred  to 
the  trustees,  and  the  4th  of  May,  1893,  when  they 
transferred  the  mortgage.  The  question  I  have  to 
decide  is,  What  was  the  effect  of  his  conviction  upon 
his  power  to  convey  the  mortgaged  property  ?  I  am 
of  opinion  that  he  was  still  able  to  convey  away  what 
had  been  conveyed  to  him.  Inconveniences  were  felt 
before  4  &  5  WUl.  4,  c.  23  was  passed,  providing 
against  forfeiture  where  the  convict  was  a  trustee. 
Then  there  is  the  Trustee  Act,  1850,  s.  46,  and  by 
section  8  of  the  Trustee  Extension  Act,  1852,  power 
is  given  to  appoint  a  trustee  in  the  place  of  a  convict. 
That  section  does  look  as  if  the  author  of  the  Act 
thought  that  a  convict  was  under  disability.  That  is, 
however,  immaterial,  for  in  Beckett  v.  Sutton,  30 
W.  R.  490,  19  Ch.  D.  646,  it  was  held  under  the  Ist 
section  of  that  Act  that  the  use  of  the  words  **  as  if 
free  from  disability,*'  did  not  prevent  the  section  from 
applying  to  persons  who  were  under  no  disability  at 

The  Trustee  Act,  1893,  repeals  these  Acts,  but 
follows  the  lines  of  the  old  Acte,  merely  introducing 
an  express  provision  that  trust  property  shall  not  vest 
in  the  administrator  appointed  under  the  Felony  Act, 
1870. 

It  is  said,  however,  that  the  Felony  Act  applies  to 
all  property,  but  in  my  opinion  it  only  applies  to 
property  in  which  the  convict  has  a  beueiicial 
interest.  If  it  had  been  intended  to  alter  principles 
which  have  been  acted  upon  for  alon^  series  of  years, 
the  alteration  would  have  been  made  in  express  terms. 
Otiier  persons  who  might  be  co-trufitees  of  the  convict 
would  not  have  been  ignored  if  the  Act  had  been 
intended  to  apply  to  property  which  the  convict  held, 
in  trust. 

Further,  the  administrator  is  given  power  by  sub- 
sequent sections  to  convey  or  mortgage  the  property 
vested  in  him.  It  is  simply  outrageous  to  suppose 
that  he  might  do  this  to  the  prejudice  of  the  cestui  que 
trust,  and  apply  the  proceeds,  as  the  Act  allows,  in 
payment  of  me  costs  of  the  prosecution,  making  an 
allowance  for  the  support  of  the  family  of  the  convict, 
or  in  making  good  what  they  have  lost  to  persons  the 
convict  has  defrauded.  I  must  read  the  Act  as  being 
rational  and  sensible,  and  not  as  providing  for  the 
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mainteiianoe  of  a  convict  trustee  out   of  the  trust 
estate. 

Solicitors  for  the  purchaser,  Finch  db  Turner, 

Solicitors  for  the  vendor,  Spreat  db  BuUivanL 


Chan.  Div. ' 
North,  J.  ^ 


April  27. 


In  re  LtTMLET. 
Hood-Bakbs  v.  Cathcaet.  (a.) 

Married  woman^  Separate  estate — Reatraint  on  antici- 
pation— Sequestration — Arrears  of  rent  due  after  date 
of  order — Married  Women* s  Property  Act,  1882,  ss. 
1  (2),  19. 

A  married  woman,  tenant  for  life  of  real  estate  subject 
to  a  restraint  on  anticipation,  liad  been  ordered  on  the 
\bth  of  January,  1894,  to  pay  a  sum  of  money  to  the 
applicant,  in  default  of  which  the  applicant  was  to  be  at 
liberty  to  issue  a  writ  of  sequestration  against  such  part 
of  her  estate  as  was  not  subject  to  any  restraint,  Buch 
writ  was  issued.  An  interim  injunction  having  been 
granted  to  restrain  the  respondent  from  receiving  the 
rents  due  on  the  2bth  of  March  last,  applicant  moved 
to  continue  the  injunction,  or,  in  the  alternative,  for 
leave  to  issue  a  fresh  writ  of  sequestrtxtion. 

Held,  that  the  injunction  could  not  be  continued,  the 
sequestrators  not  being  entitled  to  seize  any  property 
except  such  as  was  free  from  anticipation  at  the  date  of 
the  order. 

Held,  also,  that  the  court  would  not  make  afresh  order 
for  sequestration,  there  being  no  evidence  that  there  was 
any  property  in  existence  which  it  could  affect. 

This  was  a  motion  on  behalf  of  the  plaintiff,  assignee 
of  Louis  Charles  Lumley  and  others,  uiat  an  injunction 
granted  by  Wright,  J.,  as  vacation  judge,  on  the  29th 
of  March,  1894,  agaiust  Mary  Cathcart,  wife  of  James 
Taylor  Cathcart,  might  be  continued,  and  that  the 
said  Mary  Cathcart  might  be  resiarained  by  an 
injunction  from  receiving  the  rents  due  to  her  and 
now  in  arrear  from  tenants  on  her  estate  situate  at 
Wotton,  in  the  county  of  Stafford,  and  Stourbridge, 
in  the  county  of  Worcester,  or  ^m  levying  any 
distress  upon  the  said  tenants  for  the  said  rents 
until  further  order;  or  that  the  plaintiff  might  be 
at  liberty  to  issue  a  second  writ  of  sequestration 
agaiust  the  real  and  personal  estate  of  tiie  said  Mary 
Cathcart  not  subject  to  any  restraint  upon  anticix>a- 
tion  for  non-compliance  with  an  order  dated  the  15th 
of  January,  1894,  whereby  the  said  Mary  Cathcart 
was  ordered  to  pay  within  four  days  after  the  service 
of  that  order  to  the  applicant  the  sum  of  £115  Is.  2d., 
£32  10s.,  part  thereof,  being  the  amount  of  costs  taxed 
under  an  order  bearing  date  the  9th  of  June,  1893, 
£32  158.  4d.,  further  part  thereof,  being  tiie  amount 
of  an  order  taxed  under  an  order  bea^g  date  the 
21st  of  June,  1893,  and  £59  15s.  6d.,  the  remaining 
part  thereof,  being  the  amoimt  of  costs  taxed  under  an 
order  bearing  date  the  19th  of  October,  1893,  or  in 
the  alternative  that  a  receiver  might  be  appointed  of 
the  rents  and  profits  of  the  Wotton  and  Stourbridge 
estates  aforesaid.  The  facts  of  the  case  were  as  fol- 
lows : — Mrs.  Cathcart,  who  under  her  marriage  settle- 
ment was  entitled  for  her  life  to  condiderable  real 
estates  settled  to  her  separate  use  without  power  of 
anticipation,  was  indebted  to  Messrs.  Lmnley  & 
Lumley,  who  had  acted  for  her  as  her  solicitors,  in  a 
very  large  sum  of  money,  amounting  to  close  upon 
£4,000.    This  amount  she  refused  to  pay,  and  mti- 

(a.)  Reported  by  J.  Aethub  P&ios,  Esq.,  Barrister- 
at-Law. 


mately  Mr.  Hood-Barrs  paid  Messrs.  Lamk^  & 
Lumley  the  full  amount  of  their  dum  snd  tookaa 
assignment  from  them  of  their  securities.  In  Janvir^, 

1893,  Mr.  Hood-Barrs  obtained  an  order  tranrfemng 
to  his  nominees  an  amotmt  of  £3,537  Consols  in  part 
satisfEkction  of  the  amount  due  to  Messrs.  Lmoley  & 
Lumley.  This  transfer,  however,  left  a  conaidaahfe 
sum  stm  due  in  respect  of  Messrs.  Lai]iley*8  anign- 
ments,  and  ultimately  Mr.  Hood-Bam  obtained 
a  writ  of  sequestration  against  Mrs.  Gatfacarts 
estate  in  support  of  these.  Several  unsocoeafnl 
attempts  were  made  in  various  ways  on  bdoH 
of  Mrs.  Cathcart  to  set  aside  these  orden,  and 
in  consequence  further  costs  were  incurred,  amoost- 
ing  altogether  to  £115  Is.  2d.  On  the  15th  d 
January,  1894,  an  order  was  made  directing  her  to 
pay  £115  within  four  days,  and  in  default  of  «i 
payment  the  plaintiff  was  to  be  at  liberty  to  i«e » 
writ  of  sequestration  against  such  part  of  her  m^n^ 
estate  as  was  not  liable  to  any  restraiut  on  antks- 

etion.  This  order  was  varied  by  the  Court  of  App*! 
striidng  out  the  four  days'  limit,  leaving  a  anpb 
order  directing  payment  and  giving  leave  to  wffi 
sequestration. 

On  the  29th  of  March  the  above-named  tatois 
order  was  made  on  the  ex  parte  t^ylitttiflc  of 
the  plaintiff  restraining  the  defendant  from  reoav- 
ing  the  rents.  Subsequent  to  the  ^th^^Mn^ 
some  of  the  tenants  had  paid  their  rents  to  » 
Mr.  Lewis,  the  defendant's  agent,  and  £300  » 
received  had  becm  paid  over  to  the  defendant.  That 
was  also  a  second  motion  before  the  court  on  tiiepart 
of  Mr.  Hood-Barrs  and  the  sequestrators,  that  I*« 
should  be  ordered  to  pay  to  the  seque«traton  saa 
part  of  the  rents  as  he  had  in  hand. 

Swinfen  Eady,  Q.C.,  and  RibUm,  for  the  fc^ 
motion.— We  only  wish  to  restrain  the  reapondent  d 
respect  of  the  arrears  of  her  rents.  Whsndiehia 
reouced  the  property  into  possession  the  restmnt* 
anticipation  was  gone,  and  her  sepuate  prop«rtT» 
freed  from  the  restraint,  became  liable. 

They  referred  to  Wilson  v.  Ann,  [1894]  1  (3u«S. 
Cox  V.  Bennett,  39  W.  B.  401,  [1891]  1  Ch.  617. 

Bartley  Dennis,  for  the  second  motion.— 1^ 
moment  that  the  rents  fell  into  airear  that  "mbs* 
the  restraint  was  gope,  and  they  were  liabla  to  fc 
taken  by  way  of  execution.  Mrs.  Cathoaif  ■  t^ 
is  accordingly  liable  to  pay  them  to  the  •^^'^■''•^ 

He  referred  to  In  re  GlanviUe,  34  W.  B.  » 
31  Ch.  D.  532;  Hyde  v.  Hyde,  36  W.  B.  70t  U 
P.  D.  166. 

Mrs.  Cathcart  in  person. 

Oswald,  Q.C,  and  St,  John  Gierke,  for  the  w^a- 
dent,  Lewis,  were  not  called  on. 

North,  J.—I  think  the  seyiestrators  s«a^ 
entitied  under  this  order  to  receive  the  rents  to& 
accrued  due  on  the  25th  of  March.  An  wder  « 
made  for  payment  of  costs  on  the  15th  of  ^■'^^ 

1894,  and  I  take  it  that  is  the  date  from  whidi  * 
order  would  operate,  although  the  tenni  of  it^ 
somewhat  varied  by  what  the  Court  of  ^PPff*^ 
That  order  provides  that  certain  costs  shoold  »{•». 
and  then  it  is  ordered  that  Mr.  Hood-Bsrrs*^  «• 
liberty  to  issue  a  writ  of  sequestration  ig""*rj 
separate  estate  of  the  said  Mwy  Cathcart dS**"^ 
to  any  restraint  against  anticipation."  ?**.*£ 
power  to  issue  the  writ  at  all,  and  the  hm»  of  w 
lawful  power  that  could  be  found  in  the  ^^^"^JJ!^ 
issue  against  the  separate  estate  which  is  not  ■»?•* 
to  any  restraint  upon  anticipation,  '^^.^'^irflf 
perty  we  are  oonsiaering  now  was  her  resl  «"^^ 
which  she  is  tenant  for  life,  to  which  ibe  »  ««»*' 


VoLXm,       riime  18.1894.]      THE  WEEKLY  REPORTER. 


535 


He.  Gt.     Ik  rb  Lttiilby.-- Isr  bb  West  London  &  General  Pbrmnt.  Benefit  Bldg.  Soo.     Hh.  Ot. 


to  the  inoome  for  life  only,  with  restraint  against 
antioipation.  In  my  opinion  there  was  no  power  at 
that  time  under  this  order  to  issue  sequestration 
igajnst  that  property  at  all.  It  oonld  not  take  effect 
against  that  property,  beoause  it  was  expressly  ex- 
cepted from  the  soope  of  the  order,  and  necessarily 
also  the  scope  of  the  writ  that  is  issued  under  it 

What  happened  subsequently  is  this :  on  the  25th 
of  March  rents  became  payable,  and  within  two  days 
horn  that  date  these  rents  are  received  to  some  extent 
by  Mrs.  Cathcart,  and  to  some  extent  by  a  gentie- 
man  who  is  apparently  actinia  as  her  agent  in  the 
matter.  The  sequestrators  say  they  ought  to  be 
handed  over  to  them.  Why?  I  do  not  see  any 
reason  whatever  to  justify  the  sequestrators  in 
dainung  them.  Mrs.  CSathcart  was  restrained  from 
anticipf^ing  these  rents,  and  her  property  so 
restzained  was  expressly  excepted  from  the  operation 
of  the  order.  Then  it  is  contended  that  when  the 
25th  of  March  arrived,  and  the  money  was  received 
by  her,  or  her  agent,  that  it  was  no  longer  in  her 
hands  subject  to  any  restriction  against  anticipation, 
aod  that  an  execution  then  issued  against  her  would 
entitle  the  party  issuing  execution  to  take  that  money 
as  part  of  her  separate  property,  there  bdne  no 
restraint  on  anticipation  against  it.  I  have  no  £>ubt 
that  would  be  so ;  but  it  does  not  follow  that  would 
be  the  effect  as  regeurds  the  writ  issued  while  the 
property  was  still  subject  to  restraint  against  antici- 
pation. 

If  this  argument  is  sound  with  respect  to  a  judg- 
ment, it  is  equally  sound  with  respect  to  a  contract, 
md  it  would  come  to  this :  that  a  lady  who  is  restrained 
from  antioipation,  and  who  cannot  contract  herself  out 
)f  the  right  to  receive  the  money  afterwards,  might 
mterinto  s  contract  by  which  she  would  ffive  the 
ight  to  somebodv  else  to  take  the  money  ^en  the 
ime  has  come,  although  she  is  expressly  restrained 
)7  law  from  entering  mto  any  such  contract,  because 
he  is  restrained  from  antioipation.  It  is  carried  to 
his  absurd  point,  that  nothing  can  be  done  to  prevent 
ler  going  to  the  bank  to  receive  her  dividends  on 
Vmsols  on  the  morning  of  the  day  on  which  they 
«come  due;  and  all  that  day  she  may  do  as  she 
Ikes ;  but  if  on  the  following  day  (if  she  has  not  gone 
n  that  day)  such  pa3rments  and  dividends  are  in 
rrear,  they  can  be  taken  by  the  sequestrators ;  and  a 
istinction  has  been  drawn  between  rents  that  are  due 
ut  are  not  in  arrear,  and  rents  and  dividends  that 
re  due  and  in  arrear  and  overdue.  In  my  opinion 
bere  is  no  such  distinction.  When  the  books  talk  of 
tie  right  to^  the  income  of  married  women  which  is 
lid  to  be  in  arrear,  in  my  opinion  a  distinction  is 
einff  drawn  between  two  things ;  one  is  income  to 
hich  a  married  woman  is  entitled  which  she  is  not 
ititled  to  receive,  and  which  she  cannot  anticipate, 
at  anything  which  has  passed  the  time  is  included 
i  what  is  called  ''rent  in  arrear"  or  "income  in 
rrear  **  within  the  meaning  of  that  phrase  as  used  in 
te  cases  which  have  been  cited.  I  know  of  no  prin- 
pie  or  authority  which  says  that  on  the  24th  of 
Larch,  rents  are  not  yet  due  and  cannot  be  antici- 
ited ;  and  that  on  the  25th  of  March  the  rents  are 
le  and  can  be  received  by  a  lady,  but  that  she  can- 
>t  deal  with  them,  and  it  is  not  until  a  period  after 
lat  time  that  it  can  be  assigned  by  her  and  can  be 
ceived.     I  know  of  no  such  distinction.     It  seems 

me  either  the  time  for  payment  has  not  come,  in 
hich  case  a  person  restrained  from  anticix>ation 
mnot  deal  with  the  rent ;  but  if  a  time  has  passed 

whioh  a  person  can  anticipate — that  is  to  say,  if  the 
ij  has  arrived  on  which  the  sums  due  are  payable — 
e  rent  is  no  longer  capable  of  anticipation,  and  it 

then  in  arrear  within  the  meaning  of  that  phrase 

it  is  used  in  the  cases. 


The  result  is  this :  that  this  income  is  income  with 
res^t  to  which  Mrs.  Cathcart  was  restrained  from 
anticipation ;  and  in  my  opinion  she  had  no  power  to 
do  anything  that  could  fetter  herself  with  respect  to 
that  income  after  the  period  of  pa3rment  arrived.  As 
Cotton,  L. J.,  said  in  Syde  v.  Hyde :  "  With  regard  to 
future  income,  it  would  in  my  opinion  be  wrong  to 
hold  that  the  sequestrator  can  enforce  payment  of  it 
to  him,  because  when  a  married  woman  who  has  a 
separate  estate,  whidh  is  the  mere  creature  of  a  court 
of  equity,  is  restrained  from  anticipation,  the  court  m 
fact  secures  the  property  to  her,  and  as  Ae  cannot  do 
any  act  to  anticipate  the  income  or  to  give  it  to 
another  person  hv  anticipation,  it  womd  in  my 
opinion  be  wrong  for  the  court  to  say  that  because 
she  has  committed  a  contempt  the  court  will  not  only 
authorize  the  sequestrator  to  receive  the  income 
already  due  to  her,  but  will  take  advantage  of  her 
act  to  make  an  order  for  the  sequestrator  to  receive 
the  future  income.  That  would  be  causing  a  married 
woman  to  do  indirectly  what  she  cannot  do  directlv." 

Now,  in  In  re  OlanviU  the  point  was  this :  whether 
the  time  when  anticipation  could  not  be  said  to 
apply  was  the  date  of  the  writ  or  not.  In  Cox 
V.  Bennett  the  court  took  a  different  view.  It  held 
there  that  if  the  property  wit^  respect  to  which 
it  was  said  that  tne  order  applied  was  in  arrear 
at  the  date  when  the  order  was  made,  that  would 
do.  The  present  is  an  attempt  to  go  further,  and 
say  that  it  will  be  sufficient  if  the  money  which  it 
is  sought  to  make  liable  is  in  arrear,  not  when  the 
order  is  made  or  when  the  writ  was  issued,  but 
when  it  is  sought  to  put  the  writ  into  execution. 
In  my  opinion  mat  willnot  do.  There  is  no  autho- 
rity for  it.  The  last  cited  case  is  against  it,  both  as 
regards  principle  and  as  regards  the  application 
of  the  principle  to  the  particular  cases.  In  my 
opinion,  therefore,  the  sequestrators  had  no  power  to 
recover  payment  of  the  rents  that  only  accrued  due 
on  the  25th  of  March.  Under  those  circumstances 
Mrs.  Cathcart  was  entitled  to  receive  them  or  to 
employ  an  agent  to  do  so,  and  the  sequestrators  are 
not  entitled  in  law  to  require  those  persons  to  pay 
those  moneys  over  to  the  sequestrators. 

As  to  the  second  point,  I  do  not  see  why  the 
applicants  should  have  a  second  sequestration.  The 
wnt  is  working  out  the  order,  the  order  for  payment 
only  applies  to  what  is  in  arrear  at  its  date.  The 
applicants  have  a  sequestration  that  is  quite  ample  to 
cover  that,  and  a  further  sequestration  would  not  do 
them  any  good.  It  is  not  like  a  case  where  you  have 
execution  in  one  countv,  and  there  being  no  return 
there  vou  issue  execution  in  another.  There  is  here 
an  order  which  says  a  sequestration  has  already 
issued,  which  covers  everything  it  can  legally  catch. 
In  other  words,  the  present  writ  of  sequestration  is 
as  large  as  any  writ  could  be,  and  to  issue  a  second 
would  not  be  addine  anything  to  your  power  to  re- 
cover. There  will,  merefore,  be  no  order,  and  I  dis- 
miss the  motion  with  costs. 

Motion  dismissed. 

Solicitors,  Hood-Barrs  &  Co. ;  H.  B.  Elton, 


Chan.  Div. )  Jan.  24.  27,  30 ;  Feb.  14 ; 

Wright.  J.  ]  March  12,  17. 

In  re  We6t  London  and  General   Permanent 
Benefit  Buildino  Society,  (a.) 

Building  society — Winding  up^Bedempiion  of  mort- 

(a.)  Eeported  by  V.  DB  S.  Powke,  Esq.,  Barrister- 
at-Law. 


536 


THE  WEEKLY  REPORTER.       u-n.«8.i»t.)       toiXlTt 


Hh.  Ct.        In  be  West  London  and  Genbbal  Permanent  Benefit  Buildino  Society. 


Hh.Ot. 


gages — Liabilities  of  advanced  and  unadvanced  mem^ 
hers — Ordinary  creditors  and  depositors — Unincot' 
poraied  society — Insolvency —Debts  of  society — C'on- 
trihutions  to  losses — Costs* 

In  deier mining  whether  the  members t  advanced  or  un- 
advancedf  of  a  building  society  registered  under  the  Act 
of  1836  can  be  called  on  to  contribute  towards  the 
discharge  of  its  ordinary  debts  anything  beyond  the 
subscriptions  or  instalments  and  fines  remaining  unpaid 
on  their  shares  and  mortgages  according  to  the  rules  of 
the  society  y  the  doctrine  of  partnership  being  inapplicable^ 
the  doctrine  of  principal  and  agent  applies  as  between  the 
members  and  the  directors.  Therefore^  where  such 
ordinary  debts  were  properly  incurred ^  and  the  assets 
(including  the  unmatured  subscriptions  of  the  unad- 
vanced members  and  the  unmatured  instalments  of  the 
advanced  members)  were  insufficient,  advanced  and  un^ 
advanced  members  who  were  members  when  such  debts 
were  incurred  are  personally  liable,  and  must  be  settled 
on  the  list  of  contributories, 

A  rule  of  such  a  building  society,  giving  power  to  bind 
the  members  personally  for  borrowed  money,  and  not 
merely  binding  the  assets  of  the  society,  would  be  ultr4 
vires  so  far  as  it  purported  to  go  beyond  binding  t?ie 
members  individually  for  the  necessary  purposes  of  the 
society.  Therefore,  in  such  a  case,  the  members,  ad- 
vanced or  unadvanced,  would  not  he  personally  responsible 
in  respect  of  loans  from  depositors  beyond  the  amounts 
payable  under  the  terms  of  the  rules  and  tables. 

Though  the  mortgages  of  the  advanced  members  in 
such  a  society  do  not  subject  the  mortgagors  to  any 
liability  beyond  that  to  which  they  are  subject  as  mem- 
bers, if  ai  a  condition  of  redemption  they  are  hound  to 
satisfy  every  liability  to  which  they  are  subject  to  the 
society  as  members,  they  cannot,  in  answer  to  a  claim  to 
contribute  to  ordinary  debts,  set  up  that  the  obligation  to 
provide  for  ordinary  creditors  is  satisfied  because  it 
appears  that  there  were  assets  enough  to  pay  the  ordinary 
creditors,  which  assets  were  made  insufficient  only  because 
the  borrowed  moneys  had  to  he  paid. 

In  the  winding  up  of  such  a  society  the  costs  of  realiza- 
tion ought  to  come  out  of  the  assets  of  the  society,  and  the 
costs  of  winding  up  ought  to  be  paid  by  the  members, 
advanced  and  unadvanced, 

Hummons. 

The  above-Darned  building  society  was  formed  in 
1866  under  6  &  7  Will.  4,  c.  32,  but  it  had  not  been 
registered  under  the  Building  Societies  Act,  1874.  It 
was  now  in  course  of  winding  up  under  the  Companies 
Act,  1862.  The  society  owed  about  £1,200  to  ordinary 
creditors  and  about  £70,000  in  respect  of  money 
borrowed  from  outside  lenders.  It  was  estimated 
that  after  reedization  of  all  ils  assets  and  securities  there 
would  be  a  deficiency  of  about  £6,000.  The  assets 
were,  therefore,  more  than  sufficient  to  pay  the 
ordinary  creditors.  The  summons,  which  was  by 
advanced  members,  claimed  in  substance  a  right  to 
redeem  their  mortgages  upon  payment  of  the  amounts 
dne,  or  to  become  due,  in  respect  of  principal  and 
interest  and  other  similar  matters,  according  to  the 
society's  rules  and  tables,  without  any  further 
liability,  either  directly  in  respect  of  the  society's 
debts  or  for  contribution  to  losses  in  aid  of  the  un- 
advanced members.  The  forms  of  the  mortgages 
taken  from  advanced  members  had  not  been  uniform, 
and  two  were  selected  for  test  cases.  These  were  (\\ 
Alsop's  mortgage,  dated  in  1877,  which  was  expressea 
to  be  '*for  securing  the  discharge  of  the  *' principal 
sum  by  the  mortgagor,  ''and  such  other  sums  as 
may  become  payable  under  or  by  virtue  of  these 
presents  or  the  rules  or  bye-laws  of  the  said  society, 
or  in  any  other  way,'*  and  was  not  to  be  redeemable 
until  the  principal  and  any  expenses  properly  incurred 
for  the  mortgagor  by  the  society,  and  interest  and 


fines,  *'  and  all  other  moneys  which  are  now,  orwbicli 
at  any  time  hereafter  may  become,  due  to  the  Hid 
society  from  the  mortgagor  in  respect  of  anv  ihsre  or 
shares  in  the  said  society  shall  have  been  duly  paid  " ; 
(2)  Spiller's  mortgage,  dated  in  1891,  merely  con- 
tamed  a  covenant  by  the  mortgagor  to  pay  hii  initil- 
ments,  **  subscriptions,  fine*,  and  other  sams  d 
money  payable  according  to  the  rules  of  the  said 
society."  Mrs.  GKrardet*s  mortgage  was  in  thi«  latte 
form. 

The  rules  stated  that  the  objects  of  the  society  vere 
to  be  to  raise  a  fund  to  enable  its  members  to  erector 
purchase  a  dwelling-house  or  dwelling-houses,  or  to 
acquire  other  real  or  leasehold  etitate,  and  thAt  tbe 
society  was  to  be  managed  by  directors  and  paid 
agents  and  officers.  Every  member  was  to  pay  an 
entrance  fee  and  an  annual  sum  for  postage  sod  fisn 
in  certain  events  which  were  to  be  oonsidered  put  of 
the  assets  of  the  society.     The  rules  also   provided 

So  and  16):  **The  shares  in  this  society  shall  be 
vided  into  two  classes  —  namely,  deposit  or 
unadvanced  shares  and  anticipated  or  advanced  diara, 
and  shall  be  of  the  value  of  £50,  to  be  subscribed  for 
in  monthly  payments  as  hereinafter  specifisd.  1!^ 
entrance  fee  shall  be  two  shillings  per  than." 
*'  The  monthly  subscriptions  on  deposit  sharei  lyi 
be  5s.  per  share,  commencing  at  liie  meeting  wtai 
such  snare  is  first  taken  and  shall  be  continied 
monthly  at  such  time  and  place  as  the  direeton  maf 
hereafter  from  time  to  time  appoint,  until  the  imofnit 
pedd,  together  with  the  interest  and  profits  tberecn. 
shall  be  of  the  value  of  £50,  but  the  subscriptiaoi 
may  be  paid  in  advance  and  the  shares  be  compkted 
at  any  time."  Interest  was  payable  on  deposit  wa». 
Rules  20  and  21  were  as  follows  :  *'  When  any  menber 
shall  have  any  advanced  shares  allotted  to  lum  or  ter 
pursuant  to  rule  18,  he  or  she  shall  give  notiN  ic 
writing  of  the  nature  and  situation  of  the  premiss 
intended  to  be  offered  for  the  security  thereof,''  ^ 
the  trustees  were  to  pay  him  the  money  on  his  exee^ 
ing  a  mortgage.  **That  if  any  member  of  ^ 
society  shall  be  desirous  of  paying  off  and  sstiif^ifig 
the  security  or  securities  which  he  or  she  shall  ban 
given  to  the  society,  and  shall  give  notice  of  each  la 
or  her  desire  to  the  directors,  they  may  releaielift 
same  on  payment  of  the  total  amount  dne  from  bs 
or  her  to  the  society  for  principal,  interest,  fines,  td 
other  payments,  and  require  the  trustees  to  defivfr  il 
deeds  and  other  documents  in  their  custody  rehti^ 
to  the  security  to  such  member,  and  at  lus  or  hereof 
to  endorse  a  receipt  or  acknowledgment  on  ^ 
mortgage  pursuant  to  the  6th  and  7th  Wilhaa  i  &• 
32,  s.  5." 

Rule  22  provided :  "  That  in  the  case  of  tke  «^ 
drawal  of  shares  from  the  society,  all  fines  ineonw 
previously  to  any  such  notice  (i.e.,  notice  of  wilb- 
drawal)  shall  be  deducted  from  the  amoimt  wbi^ 
the  member  or  members  shall  be  entitled  to  reoeN- 

Only  unadvanced  members  shared  profits,  la^ 
there  was  no  provision  for  making  the  advanced  «<■• 
bers  liable  to  contribute  to  losses.  By  rule  31  **tbf 
trustees,  directors,  and  officers  "  of  the  society  *«J 
to  be  indemnified  **  out  of  its  funds  and  propflty 
from  and  against  all  losses,  costs,  charges,  danajB^  ^ 
expenses.  Rule  17,  passed  at  a  general  meetocbfti 
in  1870,  provided  as  follows :  **  2nd.  That  tiie  tm- 
tees  for  the  time  being  may  from  time  to  tiae.  fl 
may  be  necessary  for  the  purposes  of  the  ao^ 
borrow  and  take  up  at  interest  any  sum  or  »*j| 
money  from  any  bankers  with  whom  the  funds  d  v 
society  may  be  deposited,  or  from  any  other  ?«•  ^ 
persons,  and  to  procure  such  loan  or  loans  the  UiiJ««J 
may  give  their  own  personal  securi^,  and  tiwy  »»* 
be  indemnified  out  of  the  fitst  fonds  of  the  focMt? 
which  shall  be  received,  provided  that  the  vhoiii^ 
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of  money  to  be  borrowed  under  this  rule  shall  not  at 
any  one  time  exceed  two-thirds  of  the  amount  for  tbe 
time  being  secured  by  the  mortgages  of  the  society." 

Grosvenor  Woods,  Q.C,  and  Warrington,  for  the 
api^icants,  referred  to  the  following: — Building 
Societies  Act,  1874,  s.  14;  Wurtzburg  on  Building 
Societies,  2nd  ed.,  p.  145;  Brownlie  v.  Russell,  8  App. 
Cas.  235,  31  W.  R.  Dig.  28;  Sheffield  and  South  York- 
shire Permanent  Building  Society,  22  Q.  B.  D.  470. 
37  W.  E.  Dig.  29 ;  In  re  Victoria  Permanent  Benefit 
Building  Society,  18  W.  R.  967,  L.  R.  9  Eq.  605 ;  Chaple 
V.  The  Brunswick  Permanent  Building  Society,  29  W.  R. 
529,  6  Q.  B.  D.  696 ;  10  Geo.  4,  c.  56,  s.  4 ;  Tosh  v. 
The  NoHh  British  Building  Society,  35  W.  R.  413, 
11  App.  Gas.  489;  The  London  Provident  Building 
Society  V.  Morgan,  ante,  p.  157,  [1893]  2  Q,  B.  266 ;  In 
re  The  Doncaster  Permanent  Building  Society,  15  W.  R. 
102,  L.  R.  3  Eq.  158,  4  Hid.  579 ;  In  re  The  West  Biding 
of  Yorkshire  Permanent  Benefit  Building  Sodetyy  38 
W.  R.  376,  43  Ch.  D.  407 ;  The  Borough  ( Commercial 
and  Building  Society,  41  W.  R.  313,  [1893]  2  Ch. 
242  ;  Murray  v.  ScoU,  33  W.  R.  173,  9  App.  Cas.  519; 
In  re  The  Mutual  Aid  Permanent  Bentfit  Building 
Society,  34  W.  R.  143,  30  Ch.  D.  434 ;  In  re  The 
London  Marine  Insurance  Association,  17  W.  R.  784, 
L.R.8Eq.  176;  Companies  Act,  1862,s.  200;  InreThe 
Britannia  Permanent  Benefit  Building  Society,  65  L.  T. 
N.  S.  196,  40  W.  R.  Dig.  30 ;  The  Scottish  Pro- 
perty Investment  Co,  Building  Society  v.  Boyd,  12  Ct. 
Bess.  Gas.,  4th  series,  p.  127. 

Haldane,  Q.C,  and  Macnaghten,  for  the  unadvanced 
members. 

Buckley,  Q.C»,  and  Bramwell  Davis,  for  the  liquida- 
tors and  outside  creditors. 

Eve^  lot  Mrs.  Girardet. 

Chroavenor  Woods,  Q,C.,  replied. 

At  the  conclusion  of  the  arguments  the  court  re- 
seryed  judgment. 

Wbiout,  J.,  in  a  written  Judjgment,  after  stating 
the  facts,  continued :  —The  bquidator  and  the  loan 
creditors  contend  that  all  the  members  are  liable  to 
contribute  in  respect  of  all  the  debts  of  the  society, 
and,  further,  that  the  advanced  members  cannot 
redeem  without  providing  for  this  liability.  The 
unadvanced  members  contend  that  if  they  are  under 
any  liability  as  contributories  the  applicants  are 
under  the  same  liability.  It  is,  as  I  understand, 
desired  that  I  should  decide  these  questions  without 
regard  to  the  terms  of  the  particular  applications; 
and  the  loan  creditors  are  now  represented  with  this 
object.  The  rules  of  the  society  provide  for  the 
management  of  its  affairs  by  directors  and  paid  agents 
and  officers.  Every  member  is  to  pay  an  entrance  fee 
and  an  annual  sum  for  postage,  &c.,  and  is  liable  to 
fines  in  certain  events.  A  member  is  entitled  on  the 
ordinary  conditions  to  a  share  of  the  value  of  £50 — 
that  is  to  say,  that  sum  he  may  receive  at  once  as 
an  "advanced  member"  on  undertaking  to  pay  for 
it  by  certain  monthly  contributions  and  giving 
security  for  such  payments  by  mortgage  of  property. 
Such  a  member  is  not  a  mere  borrower  on  security  : 
Brownlie  v.  Bussell.    Or  he  may  prefer  to  acquire 

S'  small  monthly  payments  as  an  investing  or  "  un- 
Tanoed  member"  the  right  to  receive  that  sum 
at  a  future  date,  fixed  by  the  tables  in  relation  to  the 
amounts  of  his  payments.  Only  the  unadvanced 
members  share  profits.  There  is  no  provision  for 
making  the  advanced  members  liable  to  contribute 
to  losses.  Advanced  members  are  entitled  (rule  21) 
to  redeem  their  mortgages  *'  on  payment  of  the  total 
amount  due  to  the  society  for  principal,  interest, 
fines,  and  other  payments."    By  nue  31  tbe  trustees, 


directors,  and  officers  of  the  society,   are  to  be  in- 
demnified '*  out  of  its  funds  and  property  "  against  all 
losses,  costH,  charges,  damages,  or  expenses.  [EUs  lord- 
ship read  the  rule  17,  and  oontinuea  : — ]    It  is  to  be 
particularly  observed  that  this  rule  does  not  in  terms 
provide  that  the  moneys  are  to  be  borrowed  upon  the 
security  of  the  fands  or  assets  of  the  society.     Nor 
is  there  any  stipulation  of  this  kind  in  the  deposit 
receipts   which   were  given  to  lenders,   and    which 
appear  to  be  the  orly  records  of  the  loan  contracts, 
except  the  books  of  the  society.    These  receipts  are 
simple  receipts  for  money  to  be  placed  to  the  deposit 
account  of  the  lender,  with  a  note  as  to  the  requisite 
length  of  notice  for  withdrawal.     The  forms  of  the 
mortgages  taken  from  advanced  members  have  not 
been    uniform.      Two  have  been    selected  for  test 
cases — viz.,  Al sop's  mortgage  and  SpiUer*s  mortgage. 
The  first  question  to  be  determined  in  order  to  ascer- 
tain the  rights  of  the  paiHes  is  whether  the  members, 
advanced  or  unadvanced,  of  such  a  society  can  be 
called  upon  to   contribute  towards  discharge  of  its 
ordinary  debts  (which  are  usually  small,  and  in  this 
case  are  about  £1,200)  anything  beyond  such  subscrip- 
tions or  instalments  and  fines  as  remain  unpaid  on 
their  shares  or  mortgages  according  to  the  society's 
tables  and  rules.    In  other  words,  must  the  ordinary 
creditors  look  to  the  assets  of  the  society  as  the  only 
fund  out  of  which  they  can  obtain  payment,  or  can 
they,  if  that  fund  is  insufficient,  come  upon  the  mem- 
bers personally  F    In  the  case  of  an  unincorporated  in- 
dustrial society,  which  is  much  more  like  an  ordinary 
trading  partnership  than  building  societies  are,  there 
seems  to  be  no  doubt  that  the  members  would  be 
liable  individually  and  without  limit,  although  such 
liability  could  be  enforced  only  by  means  of  a  judg- 
ment against  the  trustees  or  other  persons  prescribed 
for  that  purpose  and  scire  facias  against  particular 
members.     See  Myers  v.  Bawson,   8  W.   R.   417,   5 
H.   &  N.  99;    Dean  v.  Mellard,  11  W.  E.  913,  15 
C.    B.    N.    8.    19.      In    a   winding   up    also    the 
liability  would  be  unlimited,  but  would,  of  course, 
be  enforced  only  on   terms  of    equality  so  far  as 
practicable.      But  building  societies  are  not  in  the 
nature  of  partnerships,  and  there  is  no  express  decision 
in  the  case  of  a  building  society,  unless  the  Doncaster 
case,  lo  W.  B.  102,  L.  B.  3  Eq.  158,  can  be  considered 
to  be  a  decision.     There  Wood,   Y.C,  at  chambers 
settled  advanced  members  on  the  list  of  contributories 
and  afterwards  said,  **  There  is  no  doubt  that  they 
were  members  for  the  purpose  of  paying  debts,  and 
therefore  it  was  proper  and  right  that  they  should  be 
made  contributories."      But    the  matter   does    not 
seem  to  have  been  discussed,  because  the  creditors  had 
been  paid  off;  and  as  the  Vice- Chancellor  seems  to 
have  diought  that  the  advanced  members  who  had 
not  withdrawn  would,  under  the  rules  of  that  society, 
have  been  bound  to  contribute  to  the  losses  of  the 
unadvanced — I'.e.,  to  pay  the  debt  of  the  society  to 
them— it  is  not  clear  that  the  expression  quoted  refers 
to  ordinary  creditors  at  all.      In  the  case  of  the 
Professional  Society,  19  W.  R.  1153,  L.  R.  6  Ch.  856, 
James  and  Mellish,   L.JJ.,  said  that  if  the  society 
were  wound  up,  the  advanced  members  would  be 
contributories ;  but  there  is  nothing  to  show  to  what 
extent  or  for  what  purposes,  or  on  what  ground,  and 
I  cannot  find  anythmff  in  the  case  which  supports  the 
expression  in  ^e  head-note  about  unlimited  liability. 
In  the  absence  of  express  decision,  it  would  seem  on 
principle  that,  the  doctrine  of  partnership  being  in- 
applicable, the  doctrine  of  principal  and  agent  must 
be  applicable  in  the  case  of  ordinary  debts  properly 
incurrad  by  the  directors  for  the  ordinary  purposes  of 
the  society,  and  that  if  the  assets  (including  the  un- 
matured subscriptions  of  the  unadvanced  members 
and  the  unmatured    instalments   of   the   advanced 
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members)  are   insuffioient   to  pay  such   debts,    all 
the  persons  who  were  membm  when   such  debts 
were  incurred  ought  to  be  held  liable  for  them,  on 
the  principles  of  common  law.    And  of  this  opinion 
Lord  Blackburn  seems  to  have  been  in  Murray  v. 
8coU.     I   come,  therefore,  to  the    conclusion    that 
if  there  were  no  creditors  except  ordinary  creditors, 
and  the  assets  were  insufficient,  the  members  would 
be  personally  liable,  and  are,  therefore,  to  be  settled 
on  the  list  of  contributories.    There  cannot  be  any 
diflference  for  this  purpose  between  advanced  and  un- 
advanced  members.    The  liability  depends,  not  on  the 
terms  of  contract  of  the  members  inter  se,  but  on  the 
fact  of  all  members  being  principals  and  of  the  direc- 
tors being  their  agents  in  relation  to  the  necessary 
business  of  the  society.    The  hardship  is  very  small, 
because  there  seems  to  be  no  g^und  of  objection  to 
registration  imder  the  Act  of  1874  for  the  mere  pur- 
pose of  liquidation,  and  limitation  of  liability  would 
then    follow    even  as  regards  liabilities  previously 
incurred  {Fountain's  case,  13  W.  R.  667].    The  second 
question  is.  What  are  the  liabilities  oi  the  members 
in  respect  of  the  moneys  borrowed  imder  rule  17  P 
Here,  again,  Murray  v.  Scott  is  the  only  important 
case.      There  the  decision  was  that  the  mere  fact  that 
the  rule  in  that  case  placed  no  limit  on  the  extent  of 
the  borrowing  power  did  not  per  $e  make  it  uMrd  vires. 
But  all  the  law  lords  seem  to  me  to  have  intimated, 
not  obscurely,  the  opinion  that  if  a  rule  giving  power 
to  borrow  had  to  be  construed  as  giving  power  to  bind 
the  members  personally  for  borrowed  money,  and  not 
as  binding  merely  the  assets  of  the  society,  it  would 
be  ultra  vireSy  as  turning  the  obligations  of  the  mem- 
bers into  something  inconsistent  with  the  purpose  of 
such  societies.     Their  business  does  not  necessarily 
require  borrowing  at  all,  and  it  is  only  for  necessary 
purposes  of  theirl>usiness  that  any  authority  to  bind 
the  members  individually  can  be  implied  or  is  con- 
sistent with  the  nature  and  objects  of  such  societies 
A  rule  which  should  go  beyond  tiiis  would,  therefore, 
be  uUrd  vires  to  that  extent.    The  security  of  lenders, 
Lord  Selbome  says,  is  ''  necessarily  the  total  amount 
of  the  contributions  of  members,  and  the  creditors 
can  have  no  recourse  except  against  such  funds  and 
property."    It  is  true  that  no  one  of  the  law  lords 
who  took  part  in  the  decision  of  Murray  v.  Scott  pur- 
ports to  decide  this.     It  is  true  also  that  the  rules  and 
mortgages  in  that  case  contained  expressions  which, 
more  clearly  than  anything   in    the   present  case, 
indicated  an  intention  to  charge  only  the  assets  of  the 
society ;  but  I  think  that  the  language  used  by  all  of 
them  shows  that  they  would  have  }^n  prepared  to 
take  this  view  in  cases  much  less  distinct  in  definition 
of  the  funds  to  be  charged  than  in  that  case.     I  there- 
fore   think  that    the    members,    advanced    or   un- 
advanced,  cannot  be  held  personally  liable  in  respect 
of  these  loans  beyond  the  amounts  payable  under  the 
terms  of  the  rules  and  tables.    And  this  is  really  the 
substantial  question  in  this  case.    The  third  question 
which  I  have  to  decide  (nominally  the  only  one)  is 
whether  the  advanced  members  are  entitled  to  redeem 
their  mortgages  without  providing  for  the  liabilities 
to    ordinary  or  loan  creditors   in    so    far  as    such 
liabilities  may  be  found  to  exist — that  is  to  say,  in 
this  case  the  liability  in  respect  of  ordinary  creditors. 
It  is  not  very  material  if  I  am  right  on  the  main 
questions,  because  the  applicants  must  pay  either  as 
mortgagees  or  as  contributories.     I  think,  though 
with  much  doubt,  that  they  are  not  under  either  form 
of  mortgage.    The  decision  of  Ohitty,  J.,  in  the  case 
of  the  West  Biding  Society  seems  to  me  to  govern 
this.     It  is  true  that  in  that  case  the  rules  themselves 
expressly  provided  for  contribution  by  the  advanced 
members  to  losses.    In  the  present  case  the  mortgages 
by  themselves  do  not  subject  the  mortgagors  to  any 


liability  beyond  that  to  which  they  are  sobjod » 
members  under  the  rules  and  tables,  but  I  tfamktiiey 
are  bound  by  the  terms  of  the  mortgages  aDdnik21 
taken  together,  as  a  condition  of  redemptioD,to 
satisfy  every  liability  to  which  they  are  g^ectto 
the  society  or  its  liquidator  as  members,  idiettierbf 
express  provision  made  in  the  roles  or  by  unplieB|i3D 
from  the  fact  of  membership  under  rules  of  thii  kinL 
One  ground  of  doubt,  to  my  mind,  is  that  w»Ky 
the  ^ligation  to  provide  for  ordinary  creditonii 
satisfied  when  it  appears  that  there  are  assets  enoo^ 
to  pay  them,  which  are  made  insufficient  only  becnse 
the  borrowed  moneys  have  also  to  be  paid.  Bat  oo 
the  whole  I  think  the  members  cannot  set  tha  op- 
They  authorized  the  borrowing,  with  theneeewry 
consequence  that  the  loans  have  to  be  paid  out  of  the 
assets,  and  to  the  extent  to  which  the  assets  treio 
made  insufficient  to  pay  ordinary  debts— that  is  to  sif, 
in  this  case  about  eight  or  nine  per  ceni— tk 
obligation  to  pay  them  is  not  satisfied  byreasoad 
the  members'  own  act  in  authorizing  the  bonowioi. 

There  is  a  fourth  question,  which  does  not  propedT 
arise  on  this  application,  but  on  which  I  understi^ 
the  parties  desire  an  expression  of  opinion.  That  is 
the  question  as  to  the  order  in  which  the  claims  of  the 
several  classes  of  creditors  are  to  be  met  oat  of  tk 
assets  or  by  the  several  classes  of  oontnbotim 
The  costs  of  the  winding  up  ought,  I  sui^oie,  to  U 
first  paid  out  of  the  assets,  and  as  the  present  arafioi* 
tions  are  test  cases  the  costs  of  them  on  bou  ^ 
ought  to  be  treated  as  costs  in  the  winding  up;  ^ 
this  does  not  apply  to  Mrs.  Qirardet's  claim,  we  «v 
sufficiently  represented  by  Spiller,  Mid  I  do  notaBo* 
her  costs.  .A^j^inst  the  remaining  assets  both  tbr 
ordinary  creditors  and  the  loan  creditors  ooglit  t> 
rank  fxiri  passu,  there  being  no  oonseat,  me 
Murray  v.  Scott,  to  prefer  the  ordinary  creditors,  m 
the  assets  having  been  swollen  by  the  loan  depoa^ 
Any  deficiency  due  to  the  ordinary  creditors  aa^^ 
be  made  up  by  contributions  from  all  raeobaa, 
advanced  or  unadvanced.  As  I  understaad  tk 
figures,  this  contribution  will  be  small— pcobiKt 
about  £5  a  share.  The  advanced  mraibert  an  i^ 
liable  to  make  any  further  contribution  to  tbetaj 
of  the  unadvanced,  in  the  absence  of  any  contnS^ 
the  rules  or  otherwise  to  that  effect.  The  adnncri 
members  are  therefore  entitled  to  redeem  on  payn^ 
,  according  to  the  rules  and  tables,  and  of  that  tm^ 
which  I  have  suggested  as  £5  per  share,  bit  tM 
exact  measure  of  which  must  be  matter  of  iaqoirj^ 
no  agreement  can  be  made. 

March  12. — ^The  matter  was  now  m^itioned  t^ 
on  the  question  of  the  costs  of  realization  of  ^.^ 
and  wmding  up,  and  the  following  •ddia^ 
authorities  were  then  referred  to : — Sections  Ss,  1* 
and  200  of  the  Companies  Act,  1862  ;  In  re  Prpfem*' 
Life  Association  Co,,  16  W.  B.  295,  L.  B.  3  C*.  A^ 
167;  In  re  Agriculturist  Cattk  Insuranot  <^  * 
W.  R.  219,  L.  R.  10  Oh.  App.  I ;  In  re  i«^ 
Death  Insurance  Co.,  26  W.  R.  473,  7  Ch.  D.  J*- 
In  re  State  Fire  Insurance  Co.,  13  W.  B.  152. 

March  17.— Wbight,  J.— I  think  that  ^V^ 
declaration  on  the  points  reserved  as  to  p^^*.^ 
the  actucd  costs  of  realization  must  be  paid  oot <s* 
assets  of  the  society  other  than  assets  adeajP"* 
the  contributions  or  calls  payable  under  the  (CT«^ 
and  the  costs  of  winding  up  must  be  paid  hj  w 
members,  advanced  and  unadvanced.  . 

The  liquidator  is  to  make  an  estimate  <d  wW  •* 
on  the  members,  advanced  and  unadvanced,  a  ^ 
portion  to  their  shares,  will  meet  the  costs  of  «■«■• 
up.  . 

The  advanced  members  aie  rwpeotiTdy  ^^ 
permitted  to  redeem  on  payment  of  tiie  voe^^ 
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to  the  society  aooording  to  the  society's  rules  and 
taUes  and  to  the  terms  of  their  respective  mort-gages, 
and  on  parent  of  the  oontributions  for  which  tiney 
are  by  this  order  declared  liable  and  on  payment  of 
the  amount  of  the  call  upon  them  hereby  ordered. 

This  declaration  as  regiurds  costs  of  winding  up 
applies  to  both  forms  of  mortgages,  to  Alsop's  form 
by  the  very  terms  of  the  mortgage,  to  Spillw's  form 
by  Tirtne  of  rule  21. 

Solicitors,  Orundy,  Izod,  d:  Orundy ;  CoUyera, 
Bridow,  A  Co.;  BiddeU,  Vaizey,  &  Smith;  T.  R. 
WaUon. 


Q.  B.  Div.  (  ,  ^^ , 

(Cave  and  Collins,  JJ.)  ]  ^"^^  ^' 

Freeicait  v.  General  Pttblishiko  Co.  (Limited),  (a.) 

Practice — Costs — Stay  of  proceedings — Action  against 
company  in  voluntary  liauid<xtion  —  Application  at 
chambers — Jurisdiction — Judicature  Act,  1890  (53  <fe 
54  Vict.  e.  44),  «.  6. 

On  an  application  to  stay  proceedings  in  an  action 
igainst  a  company  in  voluntary  liquidation,  the  judge 
md  the  master  in  chambers  have  jurisdiction  to  order  the 
olaintiff  to  pay  the  costs  of  the  applioation. 

Appeal  from  chambers. 

The  action  was  brought  upon  two  bills  of  exchange 
tocepted  by  the  def en£uits  and  for  money  lent. 

The  writ  was  issued  on  the  19th  of  September, 
892^  the  plaintiff  at  that  time  being  aware  of  a  reso- 
ution  passed  at  a  meeting  of  the  company  on  the 
4th  of  August  to  voluntarily  wind  up  the  company. 
hi  receipt  of  the  writ  on  the  day  of  issue  the  solid- 
jfTB  to  the  liquidator  of  the  company  wrote  a  letter 
dmittixig  the  whole  debt,  and  saying  that  the  liqui- 
ator  wotdd  have  no  objection  to  the  plaintiff  proving 
>r  the  amount  claimed  in  the  liquiaation,  to  which 
ley  called  the  phiintiff's  attention. 
On  the  5th  of  December  the  defendants  entered  an 
Dpearanoe  to  the  action  at  the  request  of  the  plain- 
&'  solicitors,  and,  on  the  15th  of  December,  took 
it  a  sninmons  to  stay  the  action. 
Alter  several  adjournments  an  order  was  made  on 
e  20th  of  April,  1894,  by  the  master,  restraining 
e  plaintiff  from  further  proceeding  in  the  action, 
I  tKe  RTOund  that  the  deiendant  oompanv  had  gone 
to  volontary  liquidation,  and  ordering  him  to  pay 
e  costs  of  and  occasioned  by  the  application. 
On  appeal,  Lawrance,  J.,  confirmed  the  order  of 
i  master,  with  costs. 
rhe  plaintiff  appealed  to  the  Divisional  Court. 

CVafuiotin,  for  the  plaintiff,  contended  that  there 
s  no  juziadiction  to  order  the  plaintiff  to  pay  the 
ts  of  the  application  to  stay  these  proceedings. 

ThiUy^  for  the  defendant,  cited  Boss  &  Co,  v. 
rdcUm  Lodge  Coal  and  Coke  Co.  (Limited)  26  W.  B. 
1,  3  Q.  B.  D.  235. 

^Ains,  J.,  after  statine  that,  in  his  opinion,  the 
g^e  and  the  master  had  jurisdiction  at  ohambm  to 
er  t^e  proceedings  against  a  company  in  voluntary 
ddation  to  be  stay^,  and  also  that,  the  whole 
t  lia^ing  been  admitted,  such  order  in  the  present 
i  "was  rightly  made,  proceeded: — ]  Then  it  is 
thskt  there  is  no  jurisdiction  here  to  order  the 
ntift  to  i>ay  the  costs  of  this  application.  I  am 
QO  means  satisfied  that  there  was  not  formerly 
idiction  to  make  such  an  order  In  Rose  d;  Co,  v. 
J 

I  Xt^>orted  by  Jobs  P.  Mbixob,  Esq.,  Barrister- 
at^Law. 


Oardden  Lodge  Coal  and  Coke  Co.  {Limited)  the  court 
evidently  thought  that  such  jpower  existed,  although 
in  that  case  it  was  not  exercised.  But  whether  tms 
was  so  or  not,  it  is  dear  to  me  that  the  judge  here  had 
power,  by  virtue  of  the  Judicature  Act,  1890  (53  & 
54  Vict.  c.  44,  s.  5),  to  order  the  plaintiff  to  nay  the 
costs  of  the  proceedings,  and  if  the  judge  had  power 
over  the  costs,  they  were  in  his  discretion,  which  this 
court  has  no  power  to  review. 
The  appeal  must  be  dismissed,  with  costs. 

Collins,  J.,  concurred  as  to  the  jurisdiction  of  the 
judge  and  master  to  deal  with  the  costs,  and  added 
that  even  if  the  court  had  power  to  review  the  dis- 
cretion of  the  judge,  he  should  have  exercised  it  in 
the  same  way. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Keene,  Marsland,  Bryden, 
A  Besant. 

Solicitors  for  the  defendants,  Learoyd,  James,  A 
Mellor. 


a  B.  Div.  )  T^^^  no 

(Cave  and  Collins,  JJ.)  j  ^^^  ^^' 

Keeble  v.  Bennett,  (a.) 

County  court — Costs — Action  remitted  to  county  court — 
Scale  C— County  Courts  Act,  1888  (51  &  52  Vict.  c. 
43),  s.  65. 

An  action  tvas  brought  in  the  High  Court  for  £104. 
The  defendant  paid  £90,  and  the  action  was  remitted  to 
a  county  court  under  section  65  of  the  County  Courts  Act, 
1888.  The  defendant  paid  the  remainder  of  the  sum 
claimed  before  the  return  day. 

Held,  thai  the  plaintiff,  having  recovered  an  amount 
exceeding  £50,  was  entitled  to  costs  under  Scale  C. 

The  plaintiff  brought  an  action  in  the  High  Court 
to  recover  a  sum  of  £104.  There  was  no  defence  as 
to  £90,  and  a  master  ordered  that  as  to  the  residue 
the  action  should  be  remitted  to  a  county  court,  under 
section  65  of  the  County  Courts  Act.  The  defendant 
paid  the  remaining  £14  before  the  return  day. 

The  county  court  judge  held  that  the  plaintiff  was 
entitled  to  costs  on  the  higher  scale,  under  scale  C, 
he  having  recovered  a  sum  exceeding  £50. 

CababS,  for  the  defendant  (appellant). — The  plain- 
tiff is  only  entitled  to  costs  under  scale  A.  He  has 
recovered  less  than  £20.  The  High  Court  finally 
adjudicated  a»  to  part  of  the  claim,  and  in  the  county 
court  the  plaintiff  only  recovered  £14.  Section  65  of 
the  Couniy  Courts  Act,  1888,  means  that  the  action 
as  remitted  is  to  be  tried  in  a  county  court :  County 
Court  Bules,  ord.  50,  r.  7 ;  ord.  50a,  r.  1 ;  White  v. 
Cohen,  41  W.  B.  396,  [1893]  1  a  B.  580.  The  plain- 
tiff cannot  recover  costs  on  a  larger  sum  than  the 
county  court  judge  has  power  to  enter  judgment  for. 
[Collins,  J. — ^The  section  says  ''  such  action  "  shall 
be  tried  in  a  county  court.]  The  subject-matteo:  of 
the  action  was  only  £14. 

Paget,  for  the  plaintiff  (respondent),  was  not  called 
upon. 

Cave,  J. — The  county  court  jud^e  was  right. 
The  action  was  remitted  and  tried  m  the  county 
court.  The  claim  was  for  £104,  of  which  sum  £90 
was  paid  by  virtue  of  proceedings  in  the  action.  I 
am  of  o]pinion  that  me  judee  was  bound  to  take 
into  consideration  the  amount  which  the  defendant 
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Beo.  v.  Bighabdsok  and  Another. 


High  Conr. 


paid  to  the  plaintiff  while  the  action  was  in  the  High 
Uourt.  The  only  question  is  whether  the  plaintiff 
recovered  more  than  £50  in  the  action.  I  am  clearly 
of  opinion  that  he  did,  and  the  appeal  must  be 
dismissed. 

Collins,  J.,  concurred. 

Appeal  dismiaael ;  leave  given  to  appeal. 

Solicitors,  SwepsUme  d:  Stone ;  Meggy  A  Stunt, 


May  25. 


Q.  B.  Div.  I 

(Cave  and  Wright,  JJ.) } 

Beo.  V,  BicHABDSON  and  Another,  (a.) 

Poor  law — Maintenance  of  pauper — Member  of  a  friendly 
society^Divided  Pariehes  Act,  1876  (39  cfc  40  Vict.  c. 
61),  8,  23 — **  Entitled  to  any  annuity  or  periodical 
payment  " — Arbitration  of  disputes — Jurisdiction  of 
justices. 

WJien  guardians  apply  to  justices  under  section  23  of 
the  Divided  Parishes  Ad,  1876,  for  an  order  directing 
the  officers  of  a  friendly  society  to  pay  to  them  sums 
alleged  to  be  due  to  a  pauper  member  of  the  society,  it  is 
a  condition  precedent  that  the  pauper  **  shall  be  entitled 
to  a  periodical  payment "  ;  and,  if  that  point  is  disputed, 
it  must  be  settled  in  the  manner  in  which  the  rules  of  the 
society  direct  thai  disputes  between  members,  or  persons 
claiming  through  members,  and  the  society  or  its  offi/xrs 
are  to  be  decided  before  the  justices  can  entertain  the 
application. 

This  was  a  nile  nisi  calling  upon  justices  of 
Houghton-le-Spring  to  show  cause  why  a  mandamus 
should  not  issue  to  compel  them  to  hear  and  deter- 
mine a  certain  application  under  the  Divided  Parishes 
Act,  1876,  with  reference  to  the  maintenance  of  a 
pauper  member  of  a  friendly  society. 

The  pauper,  an  aged  member  of  the  Northumber- 
land and  Durham  Miners'  Permanent  Belief  Fund, 
was  admitted  into  the  workhouse  in  February,  1890 ; 
at  that  time  he  was  entitled  by  the  rules  of  the 
society  to  a  periodical  payment  of  43.  a  week,  but 
while  he  was  in  the  worxhouse — ^viz.,  in  July,  1891— 
the  rules  were  altered  by  an  addition  which  declared 
that  if  any  aged  member  '*  goes  into  the  workhouse  *' 
no  money  should  be  paid.  Up  to  the  time  when  the 
new  rule  came  into  force  the  society  paid  to  the 
guardians  the  instalments  to  which  the  pauper  from 
time  to  time  became  entitled,  and  the  payments  were 
continued  until  November,  1893,  though  it  was  after- 
wards said  that  this  was  done  through  inadvertence. 

In  November,  1893,  the  society  refused  to  pay  any 
more,  and  in  January,  1894,  the  guardians  having 
first  declared  the  relief  given  to  have  been  given  by 
way  of  loan,  and  having  given  notice  to  the  officers  of 
the  society  under  the  Poor  Law  Amendment  Act, 
1879,  claimed  the  arrears  to  which  they  deemed  the 
pauper  to  be  entitled.  The  claim  was  made  under 
section  23  of  the  Divided  Parishes  Act,  1876,  which 
provides  that  '*  where  any  pauper  shall  be  entitled  to 
any  annuity  or  periodical  payment,  the  trustee  or 
other  person  bound  to  make  payment  of  the  same  to 
the  pauper  may  from  time  to  time  pay  to  the  board 
of  guardians  of  any  union  or  parish  out  of  the  instal- 
ments which  have  become  due  the  cost  incurred  in 
the  relief  of  such  pauper  accrued  since  the  last  instal- 
ment.'* The  section  goes  on  to  provide  that  where 
the  person  declines  to  make  the  payment  the 
guarmans  may  apply  to  the  justices  for  an  order  com- 

(a.)  Beported  by  T.   HoLLis   Walker,   Esq., 
Banister-at-Law. 


pelling  him*  to  do  so,  provided  that  they  have  fint 
declared  the  relief  to  be  given  on  loan. 

One  of  the  rules  of  the  society  required  that  dl 
disputes  between  any  member,  or  person  daiming 
through  a  member,  and  the  society  or  iti  oioen 
should  be  referred  to  arbitration,  and  when  the 
application  in  the  present  case  came  on  for  beMing 
before  the  justices  it  appeared  that  there  wasa  dispiite 
between  the  society  and  the  guardians  as  to  the  effect 
of  the  new  rule  of  1891.  The  society  contended  that 
in  consequence  of  that  rule  nothing  was  due  to  tlw 
pauper ;  the  guardians,  standing  in  the  paopen'  ihoei, 
contended  tliAt  his  rights  could  not  be  affscted  bj  i 
rule  of  this  kind  made  after  he  had  actoally  leeo 
received  into  the  workhouse.  The  justi-^  hdd  thil 
until  the  dispute  on  this  point  was  decided  the  paoper 
could  not  be  said  to  be  entitled  to  a  periodical  paj- 
ment,  and  that  the  dispute  must  be  decided  by 
arbitration  under  the  rules,  that  being  a  oonditiot 
precedent  to  their  power  to  entertain  such  a  claim. 
They,  therefore,  refused  to  hear  the  case  until  it  A^oW 
be  decided  by  arbitration  or  admitted  that  the  panper 
was  entitled  to  a  periodical  payment.  The  guardiani 
obtained  a  rule  nisi  for  a  mandamus  to  hear  aad 
determine  their  application. 

Duke  (Lawson  Walton,  Q.C.,  with  him),  ihoW 
cause.  By  section  22  of  the  Friendly  Sodetia  Act 
1875,  disputes  are  to  be  decided  in  the  manner  direded 
by  the  rules  of  the  society ;  here  the  rules  proride  for 
arbitration,  and  this  dispute  as  to  the  effect  of  the  oev 
rule  must  be  decided  by  arbitration  under  the  ralo. 
Until  it  is  so  decided  the  pauper  cannot  be  said  to  be 
entitled  to  any  periodical  payment  under  section  23  of 
the  Divided  Parishes  Act,  1876.  That  dedrion  is  i 
condition  precedent,  and  the  justices  were  zig^  ^ 
refusing  to  hear  the  case  until  it  was  fulfilled. 

Poland,  Q.C.,  and  Alexander  Qlen,  in  support  ef 
the  rule. — Under  the  rules  of  the  society  the  paap» 
was  entitled  to  a  periodical  payment.  He  cannot  be 
affected  by  the  alteration  made  after  he  went  into 
the  workhouse,  and  there  is  nothing  whateter^ 
arbitrate  about.  The  guardians  are  not  p««si 
claiming  through  or  on  account  of  a  member  lo  as  t& 
be  bound  to  go  to  arbitration  under  the  ralet. 

Cave,  J. — I  am  of  opinion  that  this  rule  mmt  be 
discharged.  The  case  is  fairly  free  from  difBabf 
Sectio  I  23  begins  by  saying:  **  Where  any paape 
shall  be  entitled  to  any  annuity  or  periodical  p^ 
ment."  That  is  the  condition  on  which  the  wbofe 
section  depends.  He  must  be  entitled,  and  then  a 
no  indication  that  tiie  Legislature  intended  that  ti* 
justices  should  decide  whether  he  is  entitled  or  d*- 
They  are  interposed  between  the  guardians  and  ti* 
trustees,  and  ttie  guardians  cannot  compel  P*f®^ 
unless  the  justices  are  satisfied  that  it  is  ri^tinte 
all  the  circumstances,  to  do  so ;  but  I  see  nothia?  » 
indicate  that  the  justices  can  come  into  play  ao  1«J 
as  there  is  a  dispute.  If  the  words  had  been  **  ^A*« 
any  pauper  claims  to  be  entitled,**  &c.,  tha^^* 
course,  they  would  be  right ;  but  here  it  is  » ^*y 
tion  precedent  that  the  pauper  should  be  admitted  J^ 
be  entitled,  and  that  is  to  be  decided  by  arhitnto* 
and  not  by  the  justices.  I  do  not  wish  it  to  w 
understood  that  I  am  in  favour  of  Mr.  Pdand**  con- 
struction of  the  rule  itself,  but  that  is  not  for  oi  *» 
determine;  it  must  be  determined  by  •'^'^^ 
whether  the  pauper  is  entitled,  and  I  only  wi«  » 
guard  myself  against  it  being  said  that  we  aec^ 
a  particular  construction  of  a  rule  with  rqgari  * 
which  we  desire  to  express  no  opinion. 

Wright,  J. — ^I  am  of  the  same  orankn.  *^ 
guardians  are  only  entitled  to  vriiat  the  P^"^** 
entitled  to,  and  for  that  we  most  go  to  we  ro* 
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Beo.  v.  Be&oeb. 


High  Coitbt. 


They  stand  in  his  sboeSi  and  it  is  clear  that,  as 
between  members,  the  dispute  whether  **  going  into 
the  workhouse ''  means  *' being  in  the  workhouse  "  is 
one  which  ought  to  be  settlSi  by  arbitration.  The 
justices,  therefore,  decided  rightly,  and  this  nile  must 
be  discharged. 

BtUe  discharged. 

Solicitors,  Dix  <k  Barlow;    Croft  A  Mortimer ^  for 
Beniham,  Sunderland. 


/n        ^^^^4.   TT  \  I  March  19, 20. 

(Cave  and  Wnght,  JJ.)  J  -«"^u  i<7,  ^m, 

Reg.  v.  Bergeb.  (a.) 

Criminal  law — Obstruction  of  highway — Conviction — 
Bight  to  new  trial — Evidence — Map  annexed  to  in- 
closure  award — Admissibility  of,  to  show  boundaries 
of  highway. 

Upon  the  trial  of  an  indictment  prt/erred  in  the 
Queen* s  Bench  Division  for  obstructing  a  highway  by 
inclosing  a  piece  of  land  bordering  on  the  highway,  the 
proeecutorSf  for  the  purpose  of  showing  that  the  land 
formed  part  of  the  highway^  tendered,  and  the  learned 
judge  admitted,  a  map  annexed  to  an  inclosure  award 
under  an  Inclosure  Act  madt  by  commissioners  who  did 
not  deal  with^  and  who  had  no  power  to  deal  with,  the 
boundaries  of  the  defendant's  property.  The  defendant 
having  been  found  guilty^  and  an  application  having 
been  made  by  him  fur  a  new  trial,  on  the  grounds  of 
misdirection,  misreception  of  evidence,  and  that  the 
verdict  was  against  evidence, 

Held,  (1)  that  the  court  had  power  to  grant  a  new  trial 
on  the  grounds  t^jytcified  ;  and  (2)  thai  the  map  was  not 
admissible  in  evidence  fen'  the  parpt-se  of  showing  what 
tcere  the  boundaries  of  the  defendant's  property  or  of  the 
highway. 

Rule  nisi  calling  on  the  prosecutors  to  show  cause 
why  a  new  trial  siiuuld  not  be  granted  on  the  grounds 
of  misdirectioo,  misreception  of  evidence,  and  that  the 
yerdiot  was  against  evidence. 

The  defendant  was  the  owner  of  certaiii  land  abut- 
ting on  the  highway  called  the  Main  North-road,  the 
land  in  question  being  near  the  village  of  Whetstone, 
in  the  county  of  Middlesex. 

An  indictment  was  preferred  by  the  prosecutors, 
the  Finchley  Local  Board,  and  was  found  by  the 
flrrand  jury  of  the  county  of  Middlesex,  against  the 
defendant  for  having  obstructed  the  highway  by 
inclosing  certain  strips  or  pieces  of  land  abutting  on 
the  highway  and  by  placing  thereon  a  fence  and 
certain  houses  and  buildings. 

On  the  land  belonging  to  the  defendant  there  were 
some  houses  the  access  to  which  from  the  highway 
was  over  the  strips  of  land  in  front  of  them  respec- 
tively, and  the  defendant  bad  built  on  these  strips 
some  new  houses  with  gardens  attached,  and  the 
prosecutors  alleged  that  in  so  doing  the  defendant 
had  taken  in  and  inclosed  some  of  the  land  on  the 
sidfr*  of  the  road  which  formed  part  of  the  highway. 

The  case  was  triel  before  L-iwrance,  J.,  and  a  jury 
in  the  Qaeen's  Bench  Division  on  the  12th  of  Febru- 
ary, 1894,  and  the  issue  chiefly  turned  on  the  question 
whether  or  not  the  strip  of  laud  which  the  defendant 
had  inclosed  by  a  fence  formed  part  of  the  highway 
or  part  of  the  defendant's  property  abutting  on  the 
highway. 

The  defendant  gave  evidence  to  show  that  the  strip 
of  land  did  not  form  part  of  the  highway,  but  formed 

(a.)  Reported  by  Sir  Sherston  Baker,  Barrister- 
at-Law. 


part  of  his  property  adjacent  to  the  highway,  and  the 
prosecutors  produced  evidence  to  show  that  the  strip 
of  land  formed  part  of  the  highway,  and  for  this  pur- 
pose they  tendered  in  evidence  a  map  attached  to  an 
inclosure  award  made  in  the  year  1814.  This  map 
was  tendered  for  the  purpose  of  showing  that  at  the 
time  it  was  made  the  strip  of  land  was  not  inclosed 
or  separated  from  the  highway,  but  formed  part  of 
the  highway. 

The  award  was  made  by  Inclosure  Commissioners 
acting  imder  an  Act  for  inclosing  lands  in  the  parish 
of  Finchley  (51  Geo.  3,  c.  xxiii.),  and  section  46  of 
this  Act  provided  that  **  the  award  to  be  made  by  the 
said  commissioners  .  .  .  together  with  a  proper 
map  or  plan  of  the  said  commons  and  waste  lands 
thereto  annexed,  shall  be  delivered  to  the  clerk  of  the 
peace  for  the  coimty  of  Middlesex,  who  is  hereby 
required  to  deposit  and  keep  the  same  among  the 
records  of  the  said  county,  so  that  recourse  may  be 
had  thereto  by  any  person  or  persons  interested  in  the 
premises  .  .  .  and  a  copy  of  the  award  with  a 
proper  map  or  plan  of  the  allotments  to  be  set  out  for 
the  proprietors  of  estates  in  the  said  parish  shall  be 
deposited  in  the  parish  church  of  Finchley,  and  the 
said  award  and  copy  thereof  .  .  .  shall,  from 
time  to  time,  and  at  ail  times  thereafter,  be  admitted 
and  allowed  as  legal  evidence  of  the  matters  and 
things  therein  contained  in  all  courts  whatsoever.'' 

The  strip  of  land  was  not  dealt  with  by  the  award, 
and  the  commissioners  did  not  deal  with  or  define  the 
boundaries  of  the  property  of  the  defendant's  pre- 
decessors in  title,  and  it  was  not  alleged  that  they  had 
any  j  urisdictiou  to  do  so. 

The  map  which  was  annexed  to  the  award  showed 
the  highway  in  question,  and  it  was  tendered  by  the 
prosecutors  for  the  purpose  of  showing  that  the  land 
was  a  part  of  the  highway.  As  this  m^p  showed  the 
boundaries  unfavourably  to  the  defendant,  it  was 
objected  to  by  the  defendant  as  being  inadmissible 
for  the  purpose  of  showing  the  limits  of  the  defend- 
ant's property. 

Tne  Icirned  judge  admitted  the  map  as  evidence, 
and  the  defendant  was  found  guilty.  The  defendant 
thereupon  obtained  the  above  rule  for  a  new  trial. 

Philhrick,  Q.C.,  and  A.  Macmorran,  for  the  prose- 
cutor, showed  cause. — This  is  a  case,  not  of  non- 
feasance, but  of  misfeasance  upon  conviction  for 
which  the  defendant  might  be  sentenced  to  fine  and 
imprisonment.  After  conviction  in  such  a  case  this 
court  has  no  jurisdiction  to  grant  a  new  trial,  just  as 
no  new  trial  can  be  granted  in  case  of  an  acquittal. 
If  there  be  no  misconduct  or  gross  miscarriage  in  the 
X)roceedings,  the  court  cannot  entertain  a  motion  for 
a  new  trial  in  a  criminal  case  upon  the  grounds 
alleged  here:  Pratt  on  Highways,  13th  ed.,  p.  127  ; 
Short  ai  d  Mellor's  Crown  Office  Practice,  p.  252. 
[Weight,  J. — That  has  reference  to  cases  of  ac- 
quittal.] It  is  not  limited  to  that :  Reg.  v.  Bertrand, 
16  W.  R.  9,  L.  R.  1  P.  C.  520;  Beg,  v.  Duncan,  30 
W.  R.  61,  7  Q.  B.  D.  198.  There  is  no  distinction  in 
principle  between  an  acquittal  and  a  conviction,  and 
the  maxim,  '^  Nemo  debet  bis  vexari"  if  it  applies  in 
case  of  an  acquittal,  applies  also  in  case  of  a  convic- 
tion. There  is  tio  reason  why  on  an  acquittal  there 
should  be  no  power  to  grant  a  new  trial,  but  that  on 
a  conviction  there  should  be  power  to  grant  a  new 
trial.  [Wright,  J. — It  is  laid  down  in  Archbold's 
Criminal  Pleading,  2 1st  ed.,  p.  207,  and  in  1 
Chitty's  Criminal  Law,  2nd  ed.,  p.  654,  that 
a  new  trial  can  be  granted  after  a  conviction, 
and  in  Beg,  v.  Whitehouse,  1  Dears.  1,  a  new  trial 
was  granted  after  a  conviction  for  a  niisdemeeuiour.] 
With  regard  to  the  second  point,  as  to  the  misrecep- 
tion of  evidence,  the  learned  judge  was  right  in  ad- 
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mittin^the  map  as  evidenoe  in  the  case.  There  is 
authonty  to  show  that  where  the  question  is  highway 
or  no  highway-' as  in  this  case — old  maps  are  admis- 
sible if  they  oome  from  the  proper  dustody  and  are 
made  by  the  proper  persons  who  have  knowledge  of 
the  locality:  Hammond  y.  Bradetred,  2  W.  R.  625,  10 
Ex.  390;  Freeman  v.  Bead,  11  W.  B.  802,  4  B.  &  S. 
174.  These  cases  prove  the  general  principle  that 
old  maps  made  by  persons  who  have  local  knowledge 
might  be  received  in  evidence  where  the  question  is 
**  hig^hway  or  no  highway,**  and  evidence  of  reputa- 
tion is  admissible  in  such  oases.  The  learned  judge 
was  therefore  right  in  admitting  the  map  as  evidence 
of  the  boundaries  of  the  highway. 

Crump,  Q.C,  and  Macaekie,  for  the  defendant,  in 
support  of  the  rule,  were  not  called  on  to  argue. 

Cave,  J. — This  is  a  motion  for  a  new  trial  in  the 
case  of  an  indictment  preferred  in  this  court  against 
the  defendant  for  obstructing  the  highway.  It  was 
first  contended  for  the  prosecutors  that  such  a  motion 
as  this  could  not  be  made  upon  the  grounds  upon 
which  it  was  made.  It  is  laid  down  in  text-books  of 
undoubted  authority  that  such  a  motion  may  be 
made  on  those  grounds,  and  no  case  has  been  cited  in 
which  that  law  has  been  doubted.  It  has,  no  doubt, 
been  laid  down  that  such  an  application  cannot  be 
made  where  there  has  been  a  verdict  of  acquittal,  but 
that  proceeds  on  a  principle  applicable  to  acquittals 
alone — namely,  that  where  a  man  has  once  been  put 
in  peril  on  a  criminal  charge,  he  cannot  be  put  in 
penl  ag^ain  upon  the  same  diarge.  That  docmne  is 
a  doctrine  pa^cularly  in  favour  of  the  accused  party, 
and  does  not  apply  where  the  application  is  for  a  new 
trial  after  a  conviotiou,  and  the  prosecutors  in  this 
case  are  unable  to  show  any  authority  which  alleges 
that  it  does  apply.  I  am,  therefore,  of  opinion  t£at 
it  is  open  to  tne  defendant  to  make  this  motion  upon 
the  grounds  alleg^. 

As  to  the  merits  of  the  case,  it  seems  to  me  that  the 
learned  judge  went  too  far  in  admitting  the  map  for 
the  purposes  for  which  it  was  admitted,  and  without 
that  map  the  evidence  went  strongly  in  favour  of  the 
defendant.  One  witness  proved  undoubtedly  that 
there  were  on  either  side  of  the  defendant's  premises 
indosures  which  went  up  to  the  footpath  as  subse- 
quently laid  out  by  the  highway  authority,  and  that 
would  have  been  highly  favourable  to  the  defendant, 
as  the  defendant,  or  his  predecessors  in  title  might 
have  allowed  this  spot  of  land  to  have  remained  open 
and  unfeuced  from  the  highway  for  the  more  easy 
access  of  people  to  their  houses  and  shops  there. 
That  was  a  great  difficulty  in  the  way  of  the  prosecutors, 
but  it  was  met  by  the  production  of  the  indosure 
award  map  and  an  enlarged  drawing  of  a  portion  of 
it,  and  looking  at  the  map  there  would  seem  to  have 
been  no  inclosures  to  the  south  of  the  defendant's  pro- 
perty and  an  inclosure  to  the  north  much  less  than 
those  proved  by  a  witness  to  have  existed  more 
recently  than  the  date  of  the  map. 

With  that  map  the  prosecutors  had  a  strong  case, 
because,  if  the  map  were  reliable,  there  were  no  such 
inclosures  in  1814,  and  it  would  follow  that  all  these 
inclosures  were  encroachments  subsequent  to  1814, 
and  that  none  of  them  would  be  entitled  to  remain, 
which  was  the  contention  of  the  prosecutors. 

The  difficulty,  then,  is  that  the  learned  judge 
admitted  this  map  for  purposes  for  which  it  was  not 
admissible.  As  the  map  was  made  by  one  of  the 
public  it  would  have  been  admissible  on  a  question  of 
reputation  as  to  whether  the  road  was  a  public  high- 
way or  not.  That  point  was  not  in  dispute.  On  the 
otiber  hfuid,  it  seems  to  me  that  as  a  proof,  or  even  as 
evidence,  that  there  were  in  1814  no  inclosures  south 
of  the  defendant's  property,  this  map  was  entirely 


inadmissible,  and  it  was  for  that  purpose  alone  it  wu 
sought  to  be  proved.  The  authorities  establish  tint, 
though  hearsay  is  good  evidence  in  matters  of  pablic 
or  general  interest  so  far  as  the  general  qoes^  is 
concerned,  it  is  not  good  evidence  of  any  paitioQlar 
fact  from  which  the  general  ^t  is  sought  to  be 
drawn.  An  old  map  would  be  evidence  of  repntitioa 
that  there  was  a  road  in  the  particalar  direotkii 
shown  on  the  map  if  the  dispute  had  been  wlieUier 
there  was  a  public  highway  or  not.  But  it  ii  not 
evidence  for  the  purpose  of  showing  what  were  the 
exact  boundaries  of  that  particular  highwsy,  and 
that  appears  to  have  been  the  sole  use  to  i^iich  tha 
map  was  put  by  the  prosecutors  here,  and  it  was  tite 
purpose  for  which  it  was  admitted  by  the  kaned 
judge. 

It  seems  to  me  that  the  judg^  went  beyond  wbt 
the  autJiorities  warrant  in  admitting  the  map  for  that 
purpose,  and  one  cannot  doubt  the  very  great  eieet 
which  that  map  must  have  prodooed  upon  the 
jury. 

It  seems  to  me,  therefore,  that  there  was  a  wrong- 
ful admission  of  evidence  of  a  kind  which  was  nrj 
likely  to  have  strongly  influenced  the  jury,  and  thai, 
consequently,  the  case  ought  to  go  down  for  a  nev 
triaL 

W&IOHT,  J. — I  am  of  the  same  opinion,  and  for  tbe 
same  reasons. 

Bale  ahsoluie/or  a  new  trial. 

Solicitors  for  the  prosecutors,  Steven*  A  Parka, 

Solicitor  for  the  defendant,  F.  J,  Chamhearhin, 


a  B.  Div.  \  ^__j,  1 

(Mathew  and  Cave,  JJ.)1  Jmareni. 

BoTHSCHiLD  &  Sons  v,  CoHiassiONSBa  of  Ixusa 
Bbventje.  (a.) 

Inland  Bevenue — Stamp  duty — Coupon  for  tniererf  ■ 
foreign  loan — Fresh  coupons  issued — Stan^  Ad,  1ST8 
(33  &  34  Vict,  c.  97),  s,  ^—Bevenue  AH,  im  (52 
&  53  Vict,  c,  42),  s.  16. 

A  loan,  forming  part  of  the  Hungarian  OommUddd 
State  Debt,  was  issued  in  1881  in  the  form  of  himii  ^j 
perpetual  obligation  on  the  part  of  the  Hungarfon  Otnm^ 
ment,  bearing  interest  payable  half-yearly  in  gold,  E^ 
bond  was  provided  with  a  talon  ana  interest  eovptm  f^ 
ten  years,  at  the  expiration  of  which  time  the  bearer  w 
to  receive  a  fresh  coupon  sheet,  /n  1891  new  taleui  o^ 
coupons  were  issued  for  the  next  ten  years*  mrrkt  ef 
interest. 

Held,  that  these  new  coupons  ought  to  be  stamped  wA 
a  penny  stamp,  cu  being  bills  of  exchange  pi^fM  * 
demand  within  the  meaning  of  section  48  of  the  Sh^ 
Act,  1870. 

Case  stated  by  Commissioners  of  Inland  Bra» 
under  section  13  of  the  Stamp  Act,  1891,  the  eoBrtv* 
being  whether  a  certain  coupon  payable  in  Loodss 
shomd  be  stamped  with  a  penny  stamp  asafaiHc^ 
exchimge  payable  on  demana. 

A  coupon  or  warrant  for  interest  payable  on  tlie  1st  (s 
January,  1892,  in  respect  of  a  bond  of  the  Boyal  Hb- 
garian  Consolidated  State  Debtbearine  interest  at  icff 
per  cent,  per  annum  was  presented  on  belialf  ^ 
Messrs.  N.  M.  Bothschild  &  Sons,  as  agents  in  Laa^ 
for  Uie  Hungarian  Government,  to  the  CommiwHW 
of  Inland  Bevenue,    for   the  opinion  of  the  eea- 

(a.)  Beported  by  Sir  Shebston  Baksb,  Bani^ff- 
at-Law. 
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missionen  as  to  the  stamp  duty,  if  any,  with  whioh 
the  coupon  was  ohargeable. 

The  following  is  a  copy  of  the  coupon  as  printed 
in  English: — '*Four  per  cent.  Boyal  Hungarian 
Consolidated  State  Debt.  Pa^ ''  (that  u,  payable) "  on 
the  Ist  of  January,  1892,  at  either  of  the  places  marked 
on  the  back,"  London  (at  Messrs.  N.  M.  Bothschild 
k  Sods)  being  one  of  these  places. 

The  coupon  is  issued  forpayment  of  interest  upon 
}neof  a  series  of  Boyal  Hungarian  bonds  fomung 
:he  four  per  cent,  loan  of  1881,  these  bonds,  as 
Glinted  in  English,  being  as  follows : — 

"Boyal  Hungarian   Bonds,  bearing    interest    at 
i  per  cent,  payable  in  gold  issued  in  conformity  with 
he  Law  XXXII.  of  the  year  1881— 
"  Bond  for 
'<  100  florins  =  250  francs  =  £10  sterling. 

**  The  Boyal  Hungarian  Minister  of  Finance  declares 
liat  this  bond  forms  part  of  the  Hungarian  Oon- 
slidated  State  Debt,  wnich  is  exempt  from  every  tax. 
"his  bond  bears  interest  at  the  rate  of  four  per  cent, 
er  annum,  payable  half-yearly  in  gold.  The  holder 
Lay,  on  surrender  of  the  coupon,  receive  the  interest 

.     .    in  London  in  pounds  sterling.      This  bond 

provided  with  a  talon  and  interest  coupon  for  ten 
»irs,  at  the  expiration  of  which  the  bearer  of  the 
Ion  will  receive  on  delivery  of  the  same  a  fresh 
•upon  sheet  with  another  talon." 
The  "  Coupon  Order"  provided  that  ^*  the  Hungarian 
ate  Debt  Office  will  deliver  to  the  bearer  of  this 
Ion  on  or  after  the  Ist  of  July,  1891,  new  coupons 
id  another  talon." 

The  bond,  which  from  its  tenor  is  a  perpetual 
Hgation  on  the  part  of  the  Hungarian  Cbvemment 
the  holder,  is  8tamx>ed  with  t£e  ad  valorem  duty 
plicable  to  a  mortgage,  being  *'the  principal  or 
imary  security  for  the  payment  or  repayment  of 
iney,"  and  unstamped  coin>on8  payable  each  half- 
u*  down  to  and  including  July,  1891,  were  attached 
the  talon  and  issued  with  the  bond.  These  coupons 
re  detached  and  payment  made  upon  them  at  one 
other  of  the  places  indicated  for  payment  as  each 
[f ^year's  interest  fell  due. 

n  July,  1891,  Messrs.  N.  M.  Bothschild  &  Sons 
re  furnished  by  the  Hungarian  Gk)vemment  with 
Y  talons  with  coupons  for  the  ensuing  ten  years' 
vioe  of  interest. 

!lie  Bevenue  authorities  had  intimated  to  Messrs. 
iischild,  at  the  time  of  the  issue  of  such  new 
pons,  that  the  new  coupons  should  be  stamped  with 
amp  for  one  penny  as  a  bill  of  exchange  payable 
lemand,  and  Messrs.  Bothschild,  as  the  agents  of 

Hungarian  Qovemment,  had,  under  protest, 
aped  the  coupons  with  a  penny  stamp.  The 
.xnissioners  expressed  their  opinion  that  the  coupon 

&   bill  of   exchange  payable  on  demand,  and 
>erly  stamped  with  a  penny  stamp. 
iessrs.  Bothschild  were  dissatisfiea  with  the  deter- 
[k.tion  of  the  commissioners,  on  the  groimds  (1) 

tlie  coupon  in  question  is  not  a  bill  of  exchange 
kixi  the  meaning  of  the  Stamp  Act,  1870 ;  (2)  that, 

i«,  it  falls  within  the  exemption  (9)  under  the 
I  * '  Bill  of  Exchange  "  in  the  schedule  to  the  Stamp 

1^70,  as  being  a  *'  coupon  or  warrant  for  interest 
lulled  to  and  issued  with  any  security  " ;  (3)  that 
A«t  it  comes  within  the  exemption  in  section  16  of 
Revenue  Act,  1889,  as  *'  a  coupon  attached  to  and 
>cl  with  auy  agreement  or  memorandum  for  the 
0val  or  extension  of  time  for  payment  of  a 
'-ity,''  and  is  not  liable  to  stamp  duty. 
lo  question  now  was  whether  the  said  coupon  is 
3  to  the  duty  of  one  penny  applicable  to  a  oiU  of 
EkZiRe  payable  on  demand,  or,  if  not,  whether 
[i^ftble  to  any  duty,  or  exempt  from  duty. 
'  -fche  schedule  to  the  Stamp  Act,  1870,  a  bill  of 


exchange  payable  on  demand  is  to  be  stamped  with 
a  penny  s&mp,  and  by  section  48  of  the  same  Act  a 
bill  of  exchange  is  defined  as  including  *'  draft,  order, 
cheque,  and  letter  of  credit,  and  any  document  or 
writing  (except  a  bank  note)  entitling,  or  purporting 
to  entitle,  any  person,  whether  named  therein  or  not, 
to  payment  by  any  other  person  of,  or  to  draw  upon 
any  other  person  for,  any  sum  of  money  therein 
mentioned. 

Sir  Henry  James,  Q,G.,  and  PoUard,  for  the  appel- 
lants.— ^The  coupon  in  this  case  is  not  a  bill  of 
exchange  at  all.  To  constitute  a  bill  of  exchange 
there  must  be  a  drawer ;  some  person  named  in  the 
document  who  is  to  pay  the  amount.  Here  there  is 
no  such  person,  as  all  that  the  document  means  is  that 
the  monev  will  be  paid  at  the  offices  of  Messrs. 
Bothschild  in  London ;  but  it  does  not  bind  Messrs. 
Bothschild  to  pay  the  money.  Even  if  it  be  a  bill  of 
exchange  it  comes  within  the  exemptions  specified  in 
the  case.  It  is  admitted  that  the  coupons  issued  at 
first  with  the  bonds  would  have  been  exempt  from 
stamp  duty  as  being  attached  to  and  issued  with  the 
bonds.  The  coupons  now  issued  are  in  the  same 
position,  as  it  was  a  matter  of  practical  necessity  to 
have  a  subsequent  issue  of  these  coupons.  At  any 
rate,  they  come  within  the  exemption  m  section  16  of 
the  Bevenue  Act,  1889. 

Sir  Charles  Jiussell,  A.O,,  and  DanckwerU,  for  the 
Crown. — The  first  coupons  issued  with  the  bonds  were 
dearly  exempt  from  stamp  duty,  because  thejr  were 
''  attached  to  and  issued  with  a  security."  This  sub- 
sequent issue  of  coupons  is  in  a  different  position ; 
they  are  not  *'  attached  to  and  issued  with  any 
security."  It  is  not  necessary  to  show  that  a  coupon 
is  a  bill  of  exchange  within  the  Bills  of  Exchange 
Act  or  at  common  law ;  it  is  sufficient  to  show  that  it 
comes  within  the  definition  in  section  48  of  the  Act 
of  1870.  It  is  impossible,  on  reading  that  section,  to 
say  that  a  coupon  does  not  come  within  the  definition. 
That  being  so,  it  clearly  does  not  come  within  any  of 
the  exemptions,  because,  to  come  within  these  exemp- 
tions, the  coupon  must  be  not  only  attached  to,  but 
issued  with,  a  security,  and  these  coupons  issued  in 
1891  do  not  satisfy  that  condition.  The  coupon 
was,  therefore,  properly  stamped  as  a  bill  of  exchange 
payable  on  demand :  The  Auetraiaeian  Idorigage  and 
Agency  Co,  {Limited)  v.  The  Commissioners  of  Inland 
Revenue,  Court  of  Sess.  Cas.,  4th  ser. 

Mathew,  J.,  after  stating  the  facts,  proceeded : — 
In  construing  this  document  we  must  bear  in  mind 
its  commercial  character.  A  coupon  is  a  security  of 
the  highest  value,  and  when  issued  by  such  a  Qovem- 
ment as  this  it  is  regarded  in  the  commercial  world 
as  good  as  gold.  It  passes  from  hand  to  hand  before 
and  after  it  becomes  payable,  and  is  regarded  as  cash. 
In  other  words,  the  Hungarian  Qovemment  informs 
those  who  lend  money  to  it  that  there  will  be,  at  the 
time  when  the  interest  becomes  payable,  money  in  the 
hands  of  their  bankers  or  their  agents  at  these 
different  places  to  pay  the  amount  of  the  interest. 

That  being  the  character  of  the  document,  in  what 
way  does  it  differ  in  its  commercial  meaning  from  a 
bill  of  exchange  or  a  cheque  ?  It  is  an  intimation  to 
the  holder  that  the  money  will  be  forthcoming  for 
the  payment  of  the  coupon  through  the  agents  of  the 
borrowers.  Bearing  this  in  mind,  we  have  to  turn  to 
the  Stamp  Act  of  1870,  s.  48.  That  section  appears 
to  me  to  describe  a  coupon.  Anybody  holding  a 
coupon  would  consider  himself  entitled  to  present  it 
as  a  draft  for  payment  by  Messrs.  Bothschild  of  the 
amount  of  money  stated  in  it.  Our  attention  was 
called  to  the  terms  of  the  schedule.  In  section  48  a 
bank  note  is  exempted  from  stamp  duty,  but  in  the 
schedule  an  addition  has  been  made  to  that  exemption. 


544 


THE  WEEKLY  REPORTER.       LJane«.i»4.]        VoLXLH 


High  Cotjet.      Bothschild  &  Sons  v,  Commrs.  op  Jnlakd  Rbvenxtb. — In  eb  Lamb. 


HiohCouw. 


because  among  the  ezemptioiis  is  a  '*  coupon  or 
warrant  for  interest  attached  to  and  issued  with  any 
security/'  Adding  that  to  the  exemptions  in  section 
48,  it  is  clear  that  this  coupon  is  treated  by  the 
Legislature  as  a  bill  of  exchange,  and  would  fall 
under  the  other  provisions  of  the  Act  if  it  were  not 
for  the  exemption.  If  ^the  matter  stood  there  it  is 
quite  dear  that  a  coupon  must  be  subject  to  this  tax ; 
out  there  is  a  later  Act  which  was  relied  on  by  Sir 
Henry  James.  This  is  section  16  of  the  Revenue  Act, 
1889,  which  is  this:  '*The  exemption  from  stamp 
duty  under  the  head  *  Bill  of  Exchange '  in  the 
schedule  to  the  Stamp  Act,  1870,  of  *  coupon  or 
warrant  for  interest  attached  to  and  issued  with  any 
security*  shall  extend  to  a  coupon  or  warrant  for 
interest  attached  to  and  issued  with  any  agreement  or 
memorandum  for  the  renewal  or  extension  of  time  for 
payment  of  a  security."  It  was  S6ud  that  the  docu- 
ment in  question  came  under  the  protection  of  that 
clause.  We  are  compelled  to  adhere  to  the  letter  of 
that  clause,  and  we  cannot  doubt  that  the  section  was 
exaoUy  measured  by  the  decision  of  the  Scotch  court 
in  the  case  referred  to,  the  case  of  The  Auatralaaian 
Mortgage  and  Agency  Co,  v.  The  Commissioners  of 
Inland  Revenue^  because  in  that  case  there  was  a 
memorandum,  and  an  agreement  too,  for  renewal  and 
extension  of  the  time  of  payment  of  a  security.  Such 
a  case  clearly  was  within  the  section.  But  is  this 
case  within  it  ?  I  regret  to  have  to  come  to  the 
conclusion  that  the  section  does  not  embrace  this  case, 
and  for  the  reason  that  the  obligation  is  admitted  to 
be  perpetual  in  its  character,  and  therefore  there 
can  be  no  memorandum  for  the  renewal  or  extension 
of  time  for  payment  of  a  security.  That  being  so,  the 
language  does  not  apply  to  this  particular  case,  and 
we  are  compelled  to  say  that  the  case  stands  as  it 
would  have  stood  under  the  Act  of  1870,  and  that  the 
document  is  liable  to  be  taxed. 

For  these  reasons  I  consider  that  the  appeal  must  be 
dismissed. 

Cave,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Dawes  &  Sons. 

Solicitor  for  the  respondents,  The  Solicitor  of  Inland 
Revenue. 


IN   BANKRUPTCY. 


a  B.  Div.  ] 

(Vaughan  Williams,  J.)  j 


May  10. 


In  re  Lamb. 
Ex  parte  Board  of  Trade,  (a.) 

Bankruptcy — Trustee  appointed  by  creditors  trustee  of 
another  estate  with  conflicting  interests — Objection  by 
Board  of  Trade — Report  to  High  Court — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52 j,  «.  21. 

As  a  general  rule,  it  is  not  a  good  objection  to  the 
appointment  of  the  same  person  as  trustee  of  two  estates 
that  conflicting  interests  will  arise  between  them,  nor  yet 
that  such  person  is  a  creditor  for  a  larger  amount  against 
one  of  such  two  estates  than  against  the  other. 

Notification  to  the  High  Court,  pursuant  to  section 
21  (3)  of  the  Bankruptcy  Act,  1883^  by  the  Board  of 
Trade  of  their  objection  to  the  appointment  of  one 
Gregson  to  fill  the  office  of  tmstee  of  the  estate  of  the 
bankrupt  Lamb,  upon  the  ground  that  his  relation  to 
the  bankrupt's  estate  made  it  difficult  for  him  to  act 

(c.)  Reported  by  P.  M.  Francke,  Esq.,  Barristt^r- 
at-Law. 


with  impartiality  in  the  interest  of  the  crefiton 
generally. 

The  facts  upon  which  the  objection  wu  grounded 
were  that  Gregson  was  already  the  tnutee  of  ti» 
estate  of  one  Emerson,  who  had  a  dispated  dais 
against  Lamb,  and  that  he  was  a  creditor  iot  13,000 
against  Emerson,  and  only  for  about  £300  against 
Lamb. 

The  only  asset  of  the  two  estates  was  two-thirdiof 
the  Maplin  Sands,  of  which  Emerson  cUimed  m- 
third,  while  Lamb  asserted  that  the  whole  two-tiunis 
belonged  to  him. 

Sir  John  Rigby,  A.G.,  and  Muir  Macketme,  for  tb 
Board  of  Trade.— The  Board  of  Trade  makes  no 
charge  against  Mr.  Gh-egson,  but  submits  thai  on  tk 
facts, .  which  are  undisputed,  it  would  obviooslj  be 
difficult  for  him  to  act  with  impartiality.  The  Board 
of  Trade  would  object  to  any  one  person  being  tnto 
of  these  two  estates,  whether  he  were  a  creditor  of 
one  of  them  or  not.  They  leave  the  matter  to  Hat 
discretion  of  the  court. 

Herbert  Reed,  Q.C.,  CarringU.m,  and  ^rancfe,  for  tbs 
majority  of  the  creditors  of  Lamb's  estste.-Tk 
objections  of  the  Board  of  Trade  are  too  wide.  L' 
upheld  they  would  prevent  a  creditor  from  era  Iw^ 
appointed  a  trustee,  and  would  override  tectum  VA 
of  the  Bankruptcy  Act,  1883,  which  directs  that  tbf 
same  person  oe  appointed  trustee  of  the  jouit  vi 
separate  estates  of  bankrupt  partners  in  a  firm. 
between  which  estates  ooufiictiug  intertists  oonsta&Lf 
arise.  Mr.  Gregson  has  been  elected  trustee  by  » 
large  majority  of  Lamb's  creditors  because  he  isw?^ 
versed  in  the  history  of  the  litigation  about  the  Mapls 
Sands,  and  has  influence  with  the  mortgagees.  It* 
of  the  first  importance  to  the  creditors  of  both  esti^ 
that  the  asset  in  question  should  be  well  realised,  m 
they  consider  that  Mr.  Gregson  is  the  person  b* 
qualified  to  effect  a  satisfactory  realizatioiL  ^ 
question  as  to  the  respective  rights  of  the  two  esUi* 
need  not  arise  until  after  the  realization  if  there  ijcf 
trustee.  The  creiUtors  of  Lamb's  estate  fear  th^ 
there  are  two  trustees  and  two  sets  of  soUdtow  ewsny 
litigation  will  immediately  be  begun,  and  tbat  ibf 
mortgagees  will  step  in  and  sell  the  property  to  At 
War  Office  for  just  enough  to  cover  their  own  dii* 
Where  the  question  as  to  the  respective  right*  of  t» 
two  estates  arises  the  trustee  wiU  not  have  power  « 
decide  them,  but  wiU  be  obliged  to  go  to  the  ^ 
Whichever  way  the  court  may  then  decide,  to»' 
creditors  will  have  benefited  by  tiie  satafae^ 
realization  of  the  property. 

Muir  Mackenzie,  in  reply.— The  Board  of  Tr»^* 
justified  in  objecting  whenever  it  appevs  tiiat  q»*^ 
tions  will  arise  between  a  trusten  and  an  estate  ^^ 
will  make  it  difficult  for  him  to  act  impartially:  ^'  ^ 
Martin,  36  W.  R.  698,  21  Q.  B.  D.  29. 

Vaughan  Williams,  J.— Generally  •pe^.J 
think  that  the  court,  having  regard  to  the  ^^ 
discretion  which  the  Board  of  Trade  has  to  ««^ 
in  supervising  the  choice  of  trustees,  ouyhtts^ 
port  the  Board  of  Trade  if  their  objedwn  a  * 
reasonably  to  be  supported. 

In  this  case  the  objection  may,  perhaps,  ben*** 
ably  supported.  Mr.  Gregson,  beine  a  .^'^^^^ 
Emerson's  estate,  has  an  interest  which  i^^g^  ?J^ 
with  his  duty  when  he  comes  to  considLH'  *^Jf**f 
Emerson  has  a  proper  claim  to  one- third  of  * 
Maplin  Sands.  In  face  of  that,  I  cannot  saj  »■ 
the  discretion  of  the  Board  of  Trade  is  nnret^jBti* 
Still,  in  spite  of  that,  and  of  the  general  nik  I  -*? 
laid  down,  I  thkik  I  ought  not  to  sapp(»t  the  B*a 
of  Trade  in  this  case. 
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The  objection  made  here  is  really  twofold — firstly, 
that  nobody  ought  to  be  trustee  of  two  estates 
between  which  conflicting  interests  may  arise.  That 
goes  too  far;  the  Bankruptcy  Act  itsdf,  and  the 
whole  bankruptcy  practice,  recognize  that  that  is  not 
so.  Where  there  are  joint  ^judications  against 
partners,  and  separate  distributions  of  joint  and 
separate  estates,  questions  arise  between  the  joint 
and  several  creditors ;  but  no  one  ever  said  that  one 
trustee  conld  not  deal  with  them.  Sometimes  it 
might  be  a  good  objection,  but  in  this  ca6e  I  think 
the  nature  of  the  question  likely  to  arise  should  be 
borne  in  mind.  It  is  one  of  title  only ;  the  character 
and  personal  influence  of  the  trustee  have  nothing  to 
do  with  it. 

Secondly,  the  objection  is  made  that  Mr.  Qregson 
has  a  larger  interest  in  one  estate  than  in  the  oUier. 
Here  we  must  bear  in  mind  the  enormously  strong 
expression  of  opinion  by  the  creditors  in  favour  of 
the  appointment.  Both  estates  urge  that  it  is  of 
paramount  importance  that  they  should  have  one 
trustee,  and  suggest  that  they  have  a  common  enemy 
in  the  Wwr  Office.  They  urge  that  their  unity  is  of 
the  first  importance  in  the  realization  of  the  estate, 
and  that  the  adjustment  of  their  respective  rights  can 
be  postponed  until  by  their  imity  they  have  gained 
solidity.  The  estate  is  a'  peculiar  one— a  mere  track 
of  waste  ground,  the  value  of  which  depends  on  the 
successful  conduct  of  negotiations  for  its  sale.  The 
War  Office  is  the  only  possible  purchaser,  and  a  suc- 
cessful sale  is  impossible  without  the  concurrence  of 
the  mortgagees,  to  whom  Mr.  Qregson  is  a  pera<ma 
grata. 

Looking  at  the  peculiar  nature  of  the  property, 
and  the  fact  that  unity  is  of  the  greatest  importance, 
I  feel  that  if  I  had  myself  been  one  of  LamVs  credi- 
tors I  should  have  voted  for  Mr.  Qregson,  even  if  the 
Attorney-General  had  argued  against  his  appoint- 
ment. ^ 

Objection  declared  invaltd. 

Solicitor  to  the  Board  of  Trade, 

Solicitor  for  the  creditors  of  Lamb,  TT.  Rawlins, 


May  10,  28. 


Otourt  of  Appeal. 

Prom  Q.  B.  Div.  \ 

(A.  L.  Smith  and  [ 

Davey,  L.JJ.)    j 

MusTTBUS  Bey  v,  Gabbait.  (a.) 

AmhoB^adoT — Privilege — Immunity  from  suit  —  Issue 
of  writ  —  Jurisdiction  —  Continuance  of  privilege 
after  presentation  of  letters  of  recall — 7  Anne^  c,  12, 
8,  3 — Absence  of  defendant  beyond  the  seas — Power  to 
serve  defendant  with  writ  out  of  the  jurisdiction — 
Option  of  plaintiff  to  wait  for  defendants  return — 4 
<fc  5  Anne,  c.  3  {Ruff,  4  Anne,  c,  16),  s,  19—^.  8,  C, 
1883,  ord.  11,  r.  l—Statuie  of  Limitations  (21  Jac, 
1,  c.  16). 

The  court  has  no  jurisdiction  to  issue  a  writ  against  a 
foreign  ambassador  while  he  is  a^ccredited  to  the  sovereign 
of  this  country,  nor  during  such  reasonable  period  after 
his  recall  as  he  may  remain  in  England  for  the  purpose 
ofxoinding  up  his  official  business,  and  preparing  for  his 
return  to  his  own  country.  During  such  time,  therefore, 
the  Statute  of  Limitations  does  not  run  against  the 
ambassador's  creditors. 

When  a  debtor  is  absent  beyond  the  seas,  although  the 

(a.)  Beported  by  F.  Q.  Buokeb,  Esq.,  Barrister-at- 
Law. 


creditor  may,  if  he  choose,  under  order  11,  obtain,  by 
leave  of  the  court,  a  writ  for  service  on  the  debtor  out  of 
the  jurisdiction,  yet,  on  the  other  hand,  by  4  Anne,  c,  16, 
s,  19,  the  Statute  of  Limitations  does  not  run  against  the 
creditor  during  such  absence  of  the  debtor  beyond  tlie  seas. 

Appeal  from  the  judgment  of  a  divisional  court  on 
a  special  case  stated  in  an  action  under  an  order  of 
the  court  made  by  consent. 

The  action  was  brought  by  Etienne  Musurus  Bey, 
as  executor  of  his  father,  the  late  Musurus  Pacha,  who 
was  for  many  years  the  Turkish  Ambassador  to  this 
country,  to  recover  certain  Turkish  bonds  which  had 
belonged  to  the  Pacha  and  were  in  the  possession  of 
the  defendants,  who  were  the  executrix  and  executors 
of  the  late  Paul  Qadban,  who  had  acted  as  banker  to 
the  Pacha  and  his  Embassv.  The  plaintiff's  daim 
was  admitted  by  the  defendants,  and  judgment  was 
entered  by  consent  for  the  restoration  of  the  bonds  to 
him ;  but  the  defendants,  as  such  executrix  and 
executors  as  aforesaid,  and  also  as  assignees  of  one 
Watson,  who  had  carried  on  business  in  partnership 
with  Paul  Qadban,  counter-claimed  to  recover  a  sum 
of  £3,107  for  moneyalleged  to  have  been  advanced  by 
Paul  G^dban  and  Watson  to  Musurus  Pacha  in  1873. 
The  plaintiff  pleaded  that  the  defendants'  claim  was 
barred  by  the  Statute  of  Limitations  (21  Jac.  1,  c.  16), 
but  the  aefendants  contended  that  the  statute  never 
began  to  run  against  the  creditors  of  the  Pacha,  first, 
by  reason  of  his  ambassadorial  privilege,  and  subse- 
quently by  reason  of  his  absence  beyond  the  seas. 
The  si>ecial  case  stated  that  Musurus  Pacha  was 
ambassador  from  the  Sultan  of  Turkey  to  her 
Majesty  the  Queen  from  1856  until  the  7th  of  Decem- 
ber, 1885,  when  on  presentation  of  his  letters  of  recall 
he  ceased  to  be  such  ambassador,  being  succeeded  by 
Bustem  Pacha  in  the  same  month.  During  all  that 
time  he  resided  in  England,  and  he  incurred  the 
liabilities  in  respect  of  which  the  counter-claim  was 
brought  whilst  exercising  his  ambassadorial  functions 
and  prior  to  1876.  He  continued  residing  in  England 
from  the  7th  of  December,  1885,  until  February,  1886, 
being  engaged  during  that  interval  in  winding  up 
and  handmg  over  his  official  business  and  settling  his 
own  affairs.  On  leaving  England  he  went  to  Tuncey, 
where  he  resided  until  his  death  in  1890.  The  action 
was  commenced  on  the  12th  of  October,  1892,  and 
the  counter-claim  was  delivered  in  December,  1892. 

The  Divisional  Court  (Lawrance  and  Wright,  JJ.) 
gave  judgment  in  favour  of  the  defendants.  They 
held  that  whilst  the  ambassador  of  a  foreign  State  is 
in  this  country  and  accredited  to  the  sovereign  the 
statute  does  not  begin  to  run  against  his  creditors, 
nor  does  it  begin  to  run  during  such  reasonable  period 
as  he  may  occupy  in  winding  up  his  official  business 
and  preparing  for  his  return  to  his  own  country ;  and 
they  held  further  that  by  virtue  of  section  19  of  the 
statute  4  Anne,  c.  16,  in  Buffhead's  edition  (4  &  5 
Anne,  c.  3  in  the  Statutes  of  the  Bealm),  notwith- 
standing order  11  of  the  Bules  of  the  Supreme  Oourt, 
the  statute  did  not  begin  to  run  during  the  period  that 
Musurus  Pacha  lived  beyond  the  seas  after  his  depar- 
ture from  this  countrv. 

The  plaintiff  appealed. 

Pollard,  for  the  plaintiff. 

Lawson  Walton,  Q.C,  and  O,  P,  Macdonell,  for  the 
defendants. 

The  arguments  sufficiently  appear  from  the  judg- 
ments. 

The  following  cases  were  cited : — Taylor  v.  Best,  2 
W.  B.  259, 14  C.  B.  487  ;  Magdalena  Steam  Navigation 
Co,  V.  Martin,  7  W.  B.  598,  2  E.  &  E.  94 ;  Douglas  ▼. 
Forrest,  4  Bing.  686;  Murray  v.  East  India  Co.,  6 
B.  &  Aid.  204;  Wilding  ▼.  Bean,  39  W.  B.  40,  [1891] 
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1  Q.  B.  100,  64  L.  T.  N.  8.  41 ;  Gladstone  v.  Musunis 
Bey,  11  W.  R.  180,  1  H.  &  M.  495. 

Cur,  adv.  vuU. 

May  28.— A.  L.  Smith,  L.J.,  delivered  the  follow- 
ing judgment : — ^This  is  an  appeal  from  the  judgment 
of  my  brothers  Lawranoe  and  Wright,  who  held  that 
the  exeoutor  of  Musurus  Pacha  could  not  set  up  the 
Statute  of  Limitations  in  answer  to  a  claim  made 
against  him  by  Messrs.  G^dban  &  Watson  for  money 
lent  by  them  to  his  testator  more  than  twenty  years 
ago,  viz.,  in  the  year  1873.  Musurus  Pacha  for  some 
thirty  years  prior  to  the  7th  of  December,  1885,  on 
which  day  he  presented  his  letters  of  reall,  was 
ambassador  in  Ix)ndon  accredited  by  the  Sultan  of 
Turkey  to  and  received  by  her  Majesty  as  such.  He 
left  England  two  months  afterwards,  viz.,  in  February, 
1886,  having  been  engaged  during  that  interval  in 
winding  up  and  handing  over  his  official  business  and 
settling  his  own  affairs.  He  then  returned  to  Turkey, 
where  he  resided  until  his  death  in  1890,  having 
appointed  the  plaintiff  his  executor.  It  must  l^ 
taken  for  the  purposes  of  this  case  that  in  the  year 
1873  Musurus  Pacha,  whilst  ambassador  in  London, 
borrowed  of  Messrs.  Ghtdban  &  Watson,  who  were 
then  trading  in  partnership,  the  sum  of  £3,107,  and 
that  this  debt  has  never  been  repaid.  After  the  death 
of  Musurus  Pacha,  his  executor,  in  the  month  of 
November,  1891,  came  to  this  country  and  engaged 
.  Mr.  Gkidban  to  collect  certain  bonds  of  the  nommal 
value  of  £28,000,  and  other  moneys  belonging  to  the 
estate  oi  his  testator,  and  this  action  is  brought,  the 
writ  being  issued  on  the  12th  of  October,  1892,  to 
recover  from  Mr.  Gtadban's  executors  these  bonds  and 
moneys  which  Mr.  Qadban  had  collected  in  his  life- 
time pursuant  to  his  agreement  with  the  plaintiff. 
Mr.  (Hdban's  executors  do  not  dispute  that  they  are 
in  possession  of  these  bonds  and  moneys,  but  they 
assert  that  they  are,  as  against  the  plaintiff,  who,  as 
executor,  is  suing  them  in  this  country,  entiUed  to  be 
paid  the  £3,107  lent  in  1873,  which  is  still  unpaid, 
and  the  real  point  in  this  case  is  whether  this  debt  of 
Musurus  Pacha  is  or  is  not  barred  by  the  Statute  of 
Limitations. 

It  cannot  be  disputed  thHt  primd  facie  the  Statute 
of  Limitations  is  an  answer  to  the  counter-claim,  for 
the  six  years  would  have  run  out  in  1879 ;  but  this 
is  an  exon>tional  case,  and  it  is  said  that  as  Messrs. 
Gadban  &  Watson  had  no  cause  of  action  against 
Musurus  Pacha  for  the  money  lent  in  1873  before  he 
left  this  country  in  February,  1886— for  until  then  he 
was  not  capable  of  being  sued  in  the  courts  of  this 
countnr,  he  being  an  ambassador  thereto — and  as 
since  then  he  has  continuously  lived  beyond  seas,  the 
Statute  of  Limitations  did  not  begin  to  run  until  his 
executor  took  these  proceedings  in  this  country.  Mr. 
Pollard,  who  argued  this  case  for  the  plaintiff,  the 
executor  of  the  eunbassador,  with  his  well-known 
ability,  set  himself  to  minimize  as  best  he  could  the 
recognized  privileges  and  immunities  of  an  ambassa- 
dor accredited  to  uiis  country.  He  did  not  assert,  for 
this  would  have  been  useless,  that  Musurus  Pacha 
could  have  been  effectively  sued  during  the  period  he 
was  de  facto  ambassador  in  London,  for  the  case  of 
The  Magdalena  Steam  Navigation  Co,  v.  Martin^  which 
has  never  since  been  doubted,  settled  that  he  could 
not,  for  during  that  period  he  was  exempt  from  the 

J'urisdiction  of  the  courts  of  this  country.  He  said, 
lowever,  and  in  this  I  agree,  that  no  case  had  actually 
decided  that  a  writ  could  not  be  sued  out  against 
an  ambassador  if  it  were  not  served,  and  he 
asserted  that  this  unserved  writ,  as  I  will 
call  it,  might  have  been  sued  out  prior 
to  1879  by  Messrs.  Gadban  &  Watson  and  Irept 
alive  by  renewal  every  six  months  until  Musurus 


Pacha  ceased  to  be  ambassador  and  became  a  printe 
gentleman  in  1886,  and  that  the  Statute  of  Lbn^ 
tions  began  to  run  from  the  date  when  this  imierrGd 
writ  might  have  been  sued  out,  which  coosdtatedi 
cause  of  action  which  was  long  prior  to  lix  y»n 
before  the  making  of  the  present  claim.  He  alio 
argued,  if  wrong  as  to  this,  that  Musurus  Pacha  could 
have  been  effectively  sued  to  judgment  by  snmgotit 
and  serving  a  writ  upon  him  during  the  two  moititf 
between  December  7,  1885,  and  Fehrnary,  W^ 
whilst  he  was  making  ready  to  leave  this  conatry, 
and  that  a  cause  of  action  arose  then  which  vasak 
more  than  six  years  prior  to  the  present  daim.  And, 
lastly,  he  said,  even  if  wrong  upon  both  these  pomti. 
and  no  cause  of  action  arose  until  after  Mman$ 
Pacha  had  left  this  country  in  February,  1886,  i 
cause  of  action  arose  then,  for  Musurus  I^ha,  sfter 
his  return  to  Turkey,  might  have  been  saedhy  Mesas. 
Gadban  &  Watson  by  means  of  the  prooednre  vlndi 
permits  notice  of  a  writ  to  be  served  upon  a  fwcgwr 
resident  out  of  the  jurisdiction  for  breach  of  a  coo- 
tract  to  be  performed  within  it  (order  11),  and  tk 
cause  of  action  therefore  arose  in  February,  IS^ 
which  was  more  than  six  years  before  tiie  presat 
claim ;  so  that  whichever  way  it  was  taken,  he  »si 
a  cause  of  action  had  arisen  to  Messrs.  Oadlm^ 
Watson  more  than  six  years  before  they  set  Tip  thar 
claim  to  the  £3,107  in  1892,  and  therefore  it  w» 
statute  barred. 

There  are  three  statutes  applicable  to  this  casMi* 
21  Jac.  1,  c.  16,  s.  3,  which  enacts  that  all  acto 
shaU  be  commenced  and  sued  within  six  yean  ifte 
the  cause  of  action,  and  not  after,  with  an  exccjitssi, 
in  section  7,  that  plaintiff,  if  beyond  the  seai.  Bay 
bring  such  actions  within  six  years  after  their  rete: 
the  4  Anne,  c.  16,  s.  19,  which  enacts  that  if  pe»Ei 
against  whom  there  is  any  cause  of  action  are  bcyoad 
the  seas  at  the  time  of  the  accrual  of  the  cause  ^ 
action,  the  plaintiff  shall  be  at  liberty  4o  briny  ti 
action  within  six  years  after  their  return  from  b^^ 
the  seas;  smd,  lastly,  the  7  Anne,  c  12, whie^^ 
section  3  declares  **  that  all  writs  and  processesj^ 
shidl  at  any  time  hereafter  be  sued  forth  or  prosec^ 
whereby  the  person  of  an  ambassador  .  .  .  autlar* 
ized  and  received  as  such  by  her  Majesty,  bff^ 
or  successors  .  .  .  may  be  arrested  or  imp|ra(»K 
or  his  goods  or  chattels  may  be  distrained,  sggj^ 
attached,  shall  be  deemed  and  adjudged  to  he  attBi| 
null  and  void  to  all  intents,  constaiictions,  and  pe- 
poses  whatsoever."  The  writs  and  P'^ocesaes^J^ 
tioned  in  the  Act  are  not  confined  to  such  as  dsiewj 
touch  the  person  or  goods  of  an  ambtfsador|to 
extend  to  such  as  in  their  usual  consequences  ™i 
have  this  effect,  as  was  held  in  the  case  of  if*^!^ 
^team  Navigation  Co,  v.  Martin,  cited  abova  Ij* 
case  renders  it  unnecessary  to  resort  to  text-wnW 
and  other  cases  prior  thereto,  for  it  lays  A»«  - 
dear  and  unambiguous  language  the  P™cip^*^ 
which  an  ambassador  is  free  from  being  impl«aa«i- 
the  courts  of  this  country.  ^^ 

Lord  Campbell,  in  delivering  the  <50^*®^*'*f^2 
ment  of  the  Court  of  Queen*s  Bench,  whidi  ^^xs^ 
of  himself,  Wightman,  Erie,  and  Cromptof  '*- 
used  this  language : — **  An  ambassador  does  *^^ 
even  a  temporary  allegiance  to  the  sovereign  to  wv^ 
he  is  accredited,  and  he  has  at  least  as  f^ 
privileges  from  suits  as  the  sovereign  ^*Lf 
represents.  He  is  not  supposed  even  to  Kt«  wf 
the  territory  of  the  sovereign  to  ^^**^^^  * 
accredited,  and  if  he  has  done  nothing  to  faw** 
to  waive  his  privilege  he  is,  for  all  jntidicalfg; 
poses,  supposed  still  to  be  in  his  own  oq«^* 
These  bein^  the  principles  upon  which  aa  ^ 
bassador  is  independent  of  the  dvil  i^*™^***^ 
ttie  countrv  to  which  he  is  sent,  in  my  jndgBm 
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is  clearly  inoonsiBteiit  with  them  to  hold  that  an 
ambassador,  who  has  at  least  as  great  privileges  from 
suits  as  the  sovereign  whom  he  represents,  can,  even 
spart  from  the  7  Anne,  o.  12,  have  a  writ  sued  out 
spinst  him  commanding  him  in  the  name  of  her 
mieaty  to  appear  in  her  courts  to  answer  the  claim 
of  ODO  of  her  subjects,  even  although  such  writ  is  not 
to  be  served.  Moreover,  what  jurisdiction  is  there  to 
sue  out  a  writ  in  the  form  of  a  writ  for  service  in 
this  country  against  a  Turk  resident  in  Turkey,  or  to 
serve  such  a  writ  upon  a  Turk  in  Turkey  ?  And  yet 
this  was  and  is  the  true  legal  position  of  Musurus 
Pacha  from  the  date  he  first  became  ambassador  in 
London  till  he  died  in  Turkey  in  1890.  K,  however, 
such  a  writ  were  sued  out,  in  my  judgment,  it  could 
not  be  renewed  from  six  months  to  six  months  as  pro- 
posed in  this  case,  for  such  a  renewal  is  only  to  be  had 
^'  when  the  court  or  judge  is  satisfied  that  reasonable 
efforts  have  been  made  to  serve  the  defendant,  or  for 
other  good  reason"  (ord.  8,  r.  I).  This  order 
ciearly  contemplates  the  case  where  there  is  a 
iefendant  capable  of  being  sued  and  served  when 
the  writ  is  issued,  but  who  cannot  be  found,  or  there 
is  some  other  good  reason  for  the  renewal  of  such  a 
nrrit,  and  it  does  not  apply  to  a  case  like  the  present, 
Rrhere  there  is  no  such  defendant  at  all  when  the  writ 
8  sued  out.  In  my  opinion,  when  the  court  or  judge 
iscertained  that  the  writ  which  they  or  he  were  asked 

0  renew  had  been  sued  out  against  an  ambassador  at 
he  time  accredited  to  this  country,  their  duty  would 
>e  to  refuse  the  application  for  renewal,  and  to  hold 
hat  the  writ  had  been  improvidently  issued.  I  am 
ware  that  it  may  be  said  toat  this  view  may  work  a 
lardship  upon  a  creditor  of  an  ambassador,  and  that, 
berefore,  there  is  *'good  reason"  for  granting  the 
enewal ;  but,  in  my  opinion,  the  true  answer  is  given 
7  Lord  Campbell  in  the  above-named  case,   that 

those  who  cannot  safely  trust  to  the  honour  of  an 
mbassador  yi  supplying  him  with  what  he  wants, 
lay  refuse  to  d^  with  him  without  a  surety  who 
lay  be  sued,  and  the  recourse  is  always  open  of 
taking  a  complaint  to  the  Government  by  which  the 
tnbassador  is  accredited." 

For  these  reasons,  in  my  judgment,  it  is  not  com- 
etent  either  to  sue  out  a  writ,  even  though  it  is  not 
)  be  served,  or  to  renew  it  against  an  ambassador, 
nd  therefore  Messrs.  G^dban  &  Watson  had  no 
luse  of  action  against  Musurus  Pacha  prior  to  the 
ii  of  December,  1885,  when  he  presented  his  letters 

1  recall.  But  there  is  another  ground  which  is  also 
rtal  to  this  contention  of  the  plaintiff's.  It  has  been 
dd  that  as  on  the  one  hand  there  cannot  be  a  cause 
'  action,  within  the  meaning  of  the  statute  of  James, 
om  i^hich  the  six  years  will  commence  to  run  unless 
tere  be  a  person  in  existence  capable  of  suing 
lurray  v.  East  India  Co,),  so  on  the  other 
md  there  can  be  no  such  cause  of  action  until  there 

somebody  who  can  be  sued  {Douglaa  v.  Forrest). 
Cause  of  action,"  says  Best,  C.J.,  **  is  the  right  to 
'o«ecute  an  action  with  effect ;  no  one  has  a  com- 
etc  cause  of  action  until  there  is  somebody  that  he 
A  sue."  As  Messrs.  Gadban  &  WatsoD  had  no 
ch  person,  at  any  rate,  down  to  the  7th  of  Decem- 
!r,  1885,  the  statute  had  not  commenced  to  run 
)f  ore  that  date. 
As  to  the  second  point — viz.,  that  Messrs.  Gadban 

Watson  had  an  effective  cause  of  action  against 
iisurus  Pacha  during  the  two  months  between 
scember,  1885,  and  February,  1886 — ^in  my  judg- 
ent  it  was  decided  in  Magdalena  Steam  Navigation 
K  V.  Martin  that  this  is  not  so.  It  was  there  held 
at  there  could  be  no  execution  against  an  am- 
.ssador  while  he  is  accredited,  nor  even  when  he  is 
:;sdled  if  he  only  remains  a  reasonable  time  in  this 
azitry  after  his  recall,  and  that  is  precisely  what 


Musurus  Pacha  did  in  the  present  case.  Daring  those 
two  months  Musurus  Pacha  was  in  the  same  position 
as  he  was  in  before  his  recall,  as  to  immunity  from 
being  sued.  It  has  been  said  that  this  was  obiter,  I 
do  not  think  so,  but  even  if  it  be,  in  my  judgment, 
considering  the  position  of  an  ambassador,  it  is  good 
law  and  sound  sense.  This  point,  therefore,  fails  the 
plaintiff. 

I  now  come  to  consider  the  last  point.  It  cannot, 
I  think,  be  doabted  that  the  Queen  s  Bench  Division 
correctly  held  ^that  the  4  Anne,  c.  16,  s.  19,  which 
suspended  the  running  of  the  Statute  of  limitations 
if  uie  causQ  of  action  accrued  whilst  the  defendant 
was  bejond  seas  till  he  returns,  is  an  enactment 
passed  in  favour  of  plaintifb,  as  indeed  is  section  7  of 
the  statute  of  James,  though  now  restricted  by 
section  10  of  the  Mercantile  Xjaw  Amendment  Act, 
1856.  It  is,  in  my  judgment,  impossible  to  hold  that 
a  rule  of  practice  and  procedure,  which  order  11  is, 
repeids  the  provisions  of  a  statute.  By  the  4  Anne, 
c.  16,  8.  19,  plaintiffs  in  iJie  position  of  Messrs.  Gadban 
&  Watson  are  to  have  six  years  in  which,  after  their 
debtors'  return  from  beyond  seas,  to  prosecute  their 
claims.  If  order  11  is  to  be  read  as  repealing  the 
statute,  in  my  judgment  it  must  at  the  same  time  be 
held  to  be  ultra  vires  ;  but  the  truth  is  that  this  order 
does  nothing  of  the  kind.  It  gives  the  court  or  a 
judge  in  their  or  his  discretion  power  to  allow  service 
of  a  writ  of  summons  or  notice  of  a  writ  out  of  the 
jurisdiction  in  certain  specified  cases,  but  this  rule  in 
no  way  conflicts  with  the  statute,  which  enacts  that 
if,  when  a  cause  of  action  accrues,  the  defendant  is 
beyond  seas,  the  plaintiff  shall  have  six  years  within 
which  to  bring  his  action  after  the  defendant's  return. 
The  rule  has  nothing  whatever  to  do  with  the  privilege 
conferred  by  the  4  Anne,  c.  16,  s.  19,  upon  plainti&. 
In  the  case  of  Wilding  v.  Bean^  which  was  cited,  the 
court  were  not  dealing  with  a  case  like  the  present, 
and  the  didum  of  the  Master  of  the  Bolls,  reported  in 
64  L.  T.  Bep.,  at  p.  41,  does  not  appear  in  the 
Law  Beports,  but  even  if  it  did  it  is  not  applicable 
to  the  present  case.  For  these  reasons  the  last  point 
iJso  faus  the  plaintiff.  The  Queen's  Bench  Division 
were,  in  my  judgment,  right  when  they  held  that  the 
pl^tiff  could  not  set  up  the  Statute  of  limitations 
to  the  daim  of  Messrs.  Gadban  &  Watson,  and  this 
appeal  must  be  dismissed  with  costs. 

Davby,  L.J.,  delivered  the  following  judgment : — 
In  this  action  the  plaintiff,  who  is  the  executor  of 
Musurus  Pacha,  sues  to  recover  from  the  defendants, 
who  are  the  executors  of  Paul  Gadban,  certain  bonds 
deposited  with  their  testator  and  a  sum  of  money  due 
from  them  in  respect  thereof.  The  plaintiff's  cause  of 
action  is  admitted,  and  under  a  consent  order  of 
Kennedy,  J.,  of  the  28th  of  February,  1893,  the  bonds 
and  sum  of  money  have  been  brought  into  court  "  to 
abide  further  order  by  judge  at  trial  of  counter-claim." 
The  defendants  counter-claim  for  £3,107,  moneys 
alleged  to  have  been  advanced  by  Paul  Ghidban  and 
WilHam  Claroice  Watson,  formerly  trading  in  co- 
partnership, to  the  plaintiff's  testator  in  and  prior  to 
the  year  1873,  in  defence  to  which  the  plaintiff  reUes 
on  the  Statute  of  limitations.  The  principal  question 
which  has  been  argued  before  us  is  whether  the  debt 
claimed  is  barred  by  the  statute.  It  is  a  curious 
question,  and  one  of  some  general  interest.  Not  the 
least  singular  feature  is  that  it  is  the  representative  of 
the  ambassador  who  wishes  to  Umit  and  minimize  the 
ambassadorial  privilege.  I  nieed  not  recapitulate  the 
facts  relating  to  Musurus  Pacha  which  have  been 
fully  stated  by  my  learned  brother. 

Mr.  Pollard  contends :  (1)  That  to  issue  a  writ 
without  serving  it  would  have  been  no  breach  of  the 
ambassador's  privilege,  and  therefore  a  writ  might 
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have  been  issued  for  the  purpose  of  sayiug  the  statute 
and  renewed  from  time  to  time ;  (2)  that  at  any  rate 
during  the  two  months  or  more  that  Musurus  Paoha 
remained  in  this  country  after  his  recall  the  writ 
might  have  been  issued  and  serred ;  (3)  that  after  his 
return  to  Turkey  the  writ  might  have  been  served  on 
him  abroad  under  order  11,  and  therefore  the  statute 
began  to  nm  from  at  least  that  time,  or,  in  other 
wordS)  that  order  11  has  had  the  effect  of  r^>ealing 
the  provisions  of  4  Anne,  c.  16,  s.  19.'  I  am  against 
Mr.  Pollard's  argument  on  each  of  these  contentions. 

With  regard  to  the  first  it  is,  in  my  opinion,  suffi- 
cient to  refer  to  the  3rd  section  of  7  Anne,  c.  12,  which 
is  in  these  terms : — **  That  all  writs  and  processes  that 
shall  at  any  time  hereafter  be  sued  forth  or  prose- 
cuted, whereby  the  person  of  any  ambassador  or  other 
publick  minister  of  any  foreign  prince  or  State, 
antiiorized  and  received^ as  such  by  her  Majesty,  her 
heirs  or  successors,  or  the  domestick,  or  domestick 
servant,  of  anv  such  ambassador  or  other  publick 
minister,  may  be  arrested  or  imprisoned,  or  his  or 
their  goods  or  chattels  may  be  distrained,  seized,  or 
attached,  shall  be  deemed  and  adjudged  to  be  utterly 
null  and  void  to  all  intents,  constructions,  and  pur- 
poses whatsoever."  It  has  been  decided  in  Magdalena 
8team  Navigation  Co.  v.  Martin  that  this  section 
applies  not  merely  to  writs  of  execution  against  the 
property  or  person  of  a  privileged  person,  but  also  to 
writs  which  lead  up  to  and  would  in  ordinary  course 
have  the  consequence  of  attaching  his  goods  or  person. 
If  so,  I  am  of  opinion  that  a  writ  of  summons  in  an 
action  is  of  that  character,  and  that  the  effect  of  the 
statute  (which  is  said  to  be  declaratory  only  of  the 
common  law)  is  to  make  such  a  writ  void  and  of  no 
effect. 

Mr.  Pollard  is  quite  right  in  saying  that  the  writ 
had  been  served  in  the  Magdalena  case^  and  that 
all  that  it  was  necessary  to  decide  was  that  the  service 
was  bad.  But  the  grounds  upon  which  the  decision 
was  based  in  Lord  Campbell's  judgment  go  bejrond 
that  point,  and  in  my  opinion  show  a  total  want  of 
jurisdiction  of  the  court  to  entertain  the  action  at  all. 
Lord  Campbell  thus  states  the  principle: — *'The 
great  principle  is  to  be  found  in  Orotiua  de  Jure 
Belli  et  Pac?«,  lib  2,  c.  18,  s.  9,  *  Omnia  coactio  abesee 
a  legato  debet,*  He  is  to  be  left  at  liberty  to  devote 
himself  body  and  soul  to  the  business  of  his  embassy. 
He  does  not  owe  even  a  temporary  allegiance  to  the 
sovereign  to  whom  he  is  accredited,  and  he  has  at 
least  as  great  privileges  from  suits  as  the  sovereign 
whom  he  represents.  He  is  not  supposed  even  to  live 
within  the  territory  of  the  sovereign  to  whom  he  is 
accredited,  and,  if  he  has  done  nothing  to  forfeit  or 
waive  his  privilege,  he  is  for  all  juridical  purposes 
supposed  still  to  be  in  his  own  countrv.  For  these 
reasons  the  rule  laid  down  by  all  jurists  of 
authority  who  have  written  upon  the  subject  is  that 
an  ambassador  is  ezeuipt  from  the  jurisdiction  of  the 
courts  of  the  counby  in  which  he  resides  as 
ambassador.''  And  he  concludes  his  judgment  in 
these  words : — *'  It  certainly  has  not  hitherto  been 
expressly  decided  that  a  public  minister  duly 
accredited  to  the  Queen  by  a  foreign  State  is 
privileged  from  all  liability  to  be  sued  here  in  civil 
actions ;  but  we  think  that  this  follows  from  well- 
established  principles,  and  we  give  judgment  for  the 
defendant.''  This,  in  my  opimon,  correctly  states  the 
legal  principles  on  which  the  exemption  is  founded, 
and  is  in  accordance  with  the  course  of  decision 
in  our  courts;  see,  c.^.,  the  latest  case  of  The 
Farlement  Beige  in  the  Court  of  Appeal,  28  W.  R. 
642,  6  P.  D.  197,  in  which  it  was  said  that,  as 
a  consequence  of  the  absolute  independence  of 
evei^  sovereign  authority  and  of  the  mtemational 
comity   which    induces    every   sovereign    State   to 


respect  the  independence  of  every  oth«  soveccign 
State,  each  State  declines  to  exercise  by  means  of  m 
of  its  courts  any  of  its  territorial  jurisdictioii  otr  the 
person  of  any  sovereign  or  ambassador,  or  orer  tbe 
public  property  of  any  State  which  is  destined  to 
its  public  use,  or  over  the  property  of  uj 
ambassador,  though  such  sovereign,  ambassador,  or 
property  be  within  its  territory,  I  am  ui&Ue  tn 
think  that  the  issue  of  a  writ  in  an  action,  whidi  actioi 
the  court  has  no  jurisdiction  to  entertain,  and  vbkl 
writ,  therefore,  the  court  has  no  jurisdiction  to  issoe, 
can  be  effected  for  the  purpose  of  saving  the  statute. 
I  agree  with  and  will  not  repeat  what  has  been  said  br 
my  learned  brother  on  the  practical  difficnlty  of  lap- 
posing  that  the  leave  of  the  court  would  be  giTe&to 
the  renewal  of  such  a  writ  I  am,  therafoR,  of 
opinion  that  Ghtdban  and  Watson,  or  Gadban  or  his 
executors  could  not  have  issued  a  writ  propei^T 
against  Musurus  Pacha,  or,  in  other  wonis,  h^ 
no  right  of  action  against  him,  while  be  w 
ambassador.  The  doubts  suggested  in  Tayhr  t.  Bti 
cannot,  in  my  opinion,  be  supported. 

The  answer  to  Mr.  Pollam's  next  point,  that  tk 
writ  might  have  been  served  on  Musurus  Pacba  whik 
he  was  still  in  this  country,  is  given  by  Wright,  J., 
and  in  addition  to  the  authority  cited  by  hioi  I  msj 
refer  to  Lord  Campbell's  judgment  in  the  Magdalen 
case^  in  which  he  says : — "  There  can  be  no  executiaD 
upon  the  writ  while  the  ambassador  is  accredited,  ocs 
even  when  he  is  recalled,  if  he  only  r^nains  a  reasoa- 
able  time  in  this  country  after  his  recalL"  Ptft- 
graph  two  of  the  reply  avers  that  *'  Musonts  P^ 
remained  in  England  only  for  the  purpose  of  mako^ 
the  necessary  preparations  for  his  departore,  ti^^ 
longer  than  was  necessary  for  that  purpose."  Kothi^ 
to  uie  contrary  is  stated  in  the  special  case,  and  that 
is  nothing  from  which  we  can  infer  thathestayt^ 
longer  than  a  reasonable  time.  I  am  therelore  d 
opinion  that  the  privilege  continued  until  his  letsn 
to  Turkey,  and  it  i^pears  to  me  it  would  be  aipo^t 
an  outrage  on  common  sense  to  say  that  the  priril^ 
ceases  the  moment  he  has  presented  his  lettosof  I^ 
call.  In  handing  over  the  affairs  of  tJhe  emljassf  to 
his  successor  the  ex-ambassador  is  still  oiga^  ^ 
his  sovereign's  business,  and  must  have  a  nainai^ 
time  allowed  for  that  purpose. 

Mr.  Pollard's  last  point  is  of  some  novelty.  wod,Ti 
I  may  be  permitted  to  say  so,  of  some  boldness.  I> 
the  first  place,  order  11  does  not  purport  to  r^ 
the  statutes  of  limitation,  or  any  of  tJiem,  or  9j 
anything  about  them.  If  repeal  there  be,  ibcreloR. 
it  is  not  by  express  words,  but  must  be  implkd  bw 
the  inconsistency  of  the  provisions  of  the  order  *si 
the  provisions  of  the  statute  in  question.  Tl»  «^ 
in  order  to  effect  a  repeal,  be  a  necessary  imp&flafe^ 
Now  I  do  not  see  any  necessity  in  the  case.  Order  K 
provides  a  means  by  which  litigants  may,  in  oertcs 
cases,  with  the  leave  of  the  court,  serve  a  writ  ep« 
a  defendant  out  of  the  jurisdiction.  The  atafcitt « 
4  Anne,  c.  16,  s.  19.  in  effect  provides  that  the  Sta^ 
of  Limitations  shall  not  run  while  the  peraon  »i^^ 
whom  the  cause  of  action  exists  is  be^d  the  »» 
Where  is  the  inconsistency?  A  plaintiff  kas  * 
alternative  right.  He  may  either  applj  for  ^^v 
serve  the  writ  abroad,  or  he  may  wait  till  a* 
defendanjt  comes  within  the  jurisdiction. 

I  ought,  however,  to  add  that  I  should  h^W* 
some  time  before  I  expressed  an  opioioa  that  ti^ 
judges,  under  a  power  to  make  rules  relating  to  » 
practice  and  procedure  of  the  court,  oould  rqwai  tp 
statutes  of  limitation,  although  they  are  no  ^<w^ 
of  the  lex  fori.  Could  they,  for  example,  mj^» 
the  time  for  recovoy  of  debts  shall  fe  fir^  V^ 
instead  of  six?  It  is  unneceBsary,  ^^•][]5l?;£ 
more  about  this,  as,  in  my  opinion,  the  point  a» 
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not  arise.    I  am  therefore  of  opinion  tkat  this  appeal 
should  be  dismissed,  with  costs. 

Apjpeal  dismissed. 

Solicitors  for  the  plaintiff,  Bttsk  &  MeUor, 

Solicitors  for  the  defendants,  Austin  A  Austin, 


From  Chan.  Div.  \ 

(Xindley,  Lopes,  J  May  9. 

and  Kay,  L.JJ.); 

Mellin  v.  White,  (a.) 
Trade  libel — Rival  traders — Advertisement — Ii\j unction. 

The  defendant  retailed  a  patent  food  of  the  plaintiff^s. 
He  affixed  to  the  plaintiff^s  goods  a  label  to  the  effect  that 
a  patent  foody  used  for  similar  purposes,  of  which  he 
VHU  proprietor,  was  far  more  nutritious  than  any  other. 
The  plaintiff  ashed  for  an  injunction  against  the  de- 
fendant. 

Held,  thai,  if  it  were  proved  that  the  statement  on  the 
label  was  false  with  respect  to  the  plainiiff^s  goods,  and 
that  it  disparaged  them  and  was  likely  to  cause  damage 
to  the  plaintiff  in  his  business,  an  injunction  could  be 
grantea. 

Western  Comities  Manure  Co.  v,  Lawes  Chemical 
Manure  Co.,  23  W,  R,  5,  L.  R,  9  Ex,  218;  Thomas  v. 
Williams,  28  W.  R,  983,  14  Ch,  D,  864;  and  Katcliffe 
V.  Evans,  40  IF.  R,  578,  [1892]  2  Q,  B,  524,  followed. 

Appeal  from  a  judgment  of  Bomer,  J. 

The  plaintiff  was  &e  proprietor  and  manufacturer 
of  a  food  known  as  **  Mellm's  Infant  Food,"  which 
he  supplied  wholesale  to  the  trade.  The  defendant, 
who  was  the  proprietor  of  a  food  known  as  *'  Dr. 
Vance's  Food  for  Infants  and  Invalids,'*  retailed  the 
plaintiff*s  food.  He  affixed  to  the  wrappers  in  which 
the  plaintiff's  goods  were  sold  a  lahel  which  ran  as 
follows  : — **  The  puhlic  are  recommended  to  try  *  Dr. 
.  Vance's  Prepared  Food  for  Infants  and  Invalids,'  it 
being  far  more  nutritious  and  healthful  than  any 
other  preparation  yet  known." 

The  plaintiff  alleged  that  the  said  label  was  affixed 
with  the  object  of  depreciating  his  food  and  in  order 
to  induce  the  public  to  believe  that  his  food  was 
inferior  to  the  defendant's.  The  plaintiff  asked  for  an 
injunction  to  restrain  tbe  defendant  from  sellmg  or 
offering  for  sale  the  plaintiff's  food  otherwise  than 
under  the  original  wrappers,  and  from  selling  or 
offering  for  sale  the  said  food  under  the  plaintiff's 
wrappers  with  any  unauthorized  additions  thereto  or 
alterations  thereof. 

Komer,  J.,  without  hearing  the  defendant's 
evidence,  held  that,  although  what  the  defendant 
had  done  was  most  annoying  to  the  plaintiff,  it  was 
only  the  puff  of  a  rival  trader,  and  did  not  amount  to 
a  trade  libel,  and  that  tbe  plaintiff  was  not,  there- 
fore, entitled  to  the  relief  asked. 

The  plaintiff  appealed. 

Moulton,  Q,C^  and  A,  dB,  Terrell,  for  the  appellant, 
referred  to  Young  v.  MacRae,  11  W.  R.  63,  3  B.  & 
S.  264.  [LoPES,  L.J.,  referred  to  Ratcliffe  v.  Evans, 
40  W.  R.  578,  [1892]  2  Q.  B.  524.] 

Neville,  Q.C,  and  MacNaghten,  for  the  respondent, 
also  referred  to  Ratcliffe  v.  Evans,  [LiNDLEY,  L.J., 
referred  to  Thomas  v.  Williams,  28  W.  R.  983,  14 
Ch.  i).  864,  and  Bonnard  v.  Ferryman,  39  W.  R.  435, 
[1891]  2  Ch.  269.] 

LiNDLET,  L.  J. — I  think  the  learned  judge  has  gone 

(a.)  Reported  by  C.  F.  Dttnoax,  Esq.,  Barrister-at- 
Law. 


too  far  on  the  materials  before  him.  He  went  upon 
the  basis  that  even  if  the  plaintiff's  evidence  was 
uncontradicted  this  action  could  not  be  sustained  in 
point  of  law.  I  thinJc  that  is  goiug  too  far.  The 
defendant  has  brought  upon  himself  a  new  form  of 
attack  by  adopting  a  new  mode  of  carrying  on 
business,  for  to  sell  another  man's  goods  with  such  a 
label  as  this  afBxed  is  certainly  a  new  idea,  though  I 
do  not  at  the  present  stage  say  it  is  illegal.  The 
learned  judge  has  been  too  quick.  If  on  hearing  the 
evidence  the  result  should  be  that  the  statement  on 
the  label  is  false  as  regards  the  plaintiff's  goods,  and 
has  caused  or  is  likely  to  cause  him  injury  in  his 
business,  then  I  think  —  on  the  authority  of  The 
Western  Counties  Manure  Co.  v.  The  Lawes  Chemical 
Manure  Co.,  23  W.  R.  6,  L.  R.  9  Ex.  218;  Thomas  v. 
Williams;  and  Ratcliffe  v.  ^vajis— the  plain  tiff  would 
be  entitled  to  the  relief  asked.  We  must,  therefore, 
discharge  the  order  of  Romer,  J.,  and  there  must  be 
a  new  trial  of  the  action.  The  costs  of  the  former 
trial  and  of  this  sppeal  must  .abide  the  result  of  the 
new  trial.  The  learned  judge  must  exercise  his  own 
discretion  as  to  whether  he  will  try  the  case  himself 
or  direct  an  issue  to  be  tried  by  a  jury. 

LoFES,  L.J. — I  agree.  In  my  opinion  the  ground 
for  this  action  is  that  the  defendant  has  maliciously 
and  without  lawful  occasion  made  a  false  statement 
diBX)araging  the  plaintiff's  goods  and  causing  him 
damage  in  his  business.  Now,  if  that  is  made  out  I 
think  this  action  will  lie.  All  these  matters  are  as 
yet  undecided,  and  whether  or  not  they  can  be 
proved  we  cannot  say  on  the  evidence  now  before  us. 
As  yet  evidence  on  behalf  of  the  plaintiff  only 
has  been  heard,  and  none  on  behalf  of  the  defendant, 
who  may  be  able  to  show  that  the  plaintiff's  evidence 
is  incorrect. 

To  maintain  an  action  at  common  law  actual 
damage  must  be  proved,  but  that  is  not  necessary  to 
obtain  an  injunction.  It  is  enough  to  show  that 
something  likely  to  cause  damage  has  been  said.  I 
think  thskt  if  the  defendant  has  published  without 
justification  a  false  statement  about  the  plaintiff's 
goods  which  causes  or  is  likely  to  cause  damage 
an  action  will  lie.  It  appears  to  me  that  the  state- 
ment we  have  to  deal  with  raises  a  question  worthy 
of  consideration  as  to  whether  damage  may  not  be 
inferred  without  actual  proof. 

Kay,  L.J. — The  questions  whether  or  not  the 
defendant's  acts  have  disparaged  the  plaintiff's  goods, 
whether  or  not  the  defendant's  statement  is  false,  and 
whether  or  not  it  is  likely  to  cause  damage,  have  all 
been  left  entirely  open.  I  agree  with  the  judgments 
which  have  been  delivered. 

New  trial  granted. 

Solicitors,  Eldred  tfe  Bignold ;  A.  W,  Mills,  for 
Cousins  ik  Burbage, 


From  Prob.  Div.  &Adm.  Div.    )  April  11-13; 

(Lindley,  Lopes,  &  Kay,  L.  JJ.)  J  May  2. 

Allen  v.  Allen  and  Bell,  (a.) 

Practice  —  Divorce  —  Evidence  —  Cross-examination  — 
Right  of  co-respondent  to  cross-examine  respondent. 

Evidence  given  by  one  party  affecting  another  party  in 
the  same  litigation  cannot  be  made  admissible  against 
that  other  party  unless  there  is  a  right  to  cross-examine. 
The  evidence  of  a  co-respondent  cannot,  therefore,  be  used 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister- 
at-Law. 
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against  a  respondent  after  liberty  to  cross-examine  has 
been  refused* 

Whether  a  co-respondent  has  a  right  to  cross-examine 
a  respondent  et  vice  veraft,  Qo£ere. 

Gleimie  v.  Glennie,  11  FF.  iJ.  28,  3  Sw,  <k  Tr.  109, 
questioned. 

Appeal  by  the  oo-respondent  from  a  verdict  and 
judgment,  dated  March  15,  at  a  trial  before  Jeune, 
P.,  and  a  special  jury. 

The  suit  was  instituted  by  Mr.  W.  E.  Allen  for  the 
dissolution  of  his  marriage  on  the  ground  of  his 
wife's  adultery  with  the  co-respondent  Bell  and  a 
person  unknown. 

The  jury  found  that  Mrs.  Allen  had  been  guilty  of 
adultery  with  the  co-respondent  and  also  with  a  man 
unknown.  Jeune,  P.,  accordingly  made  a  decree  nisi, 
with  costs,  against  the  co-respondent. 

The  co-respondent  now  moved  that  the  verdict  and 
judgment  as  against  him  might  be  set  aside,  and 
that  judgment  might  be  entered  for  him,  upon  the 
ground  uiat  there  was  no  evidence  to  go  to  the  jury 
that  he  had  committed  adultery  with  the  respondent, 
or,  in  the  alternative,  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evi- 
dence, and  that  the  President  had  misdirected  the 
jury,  inter  alia,  by  omitting  to  point  out  to  them  that 
some  of  the  evidence  in  the  case  which  was  evidence 
against  the  respondent  was  not  evidence  against  the 
co-respondent. 

Murphy f  Q,C,,  Bigham^  Q.C,  and  Bargrave  Deane, 
for  the  co-respondent. — The  President  refused  to 
allow  the  co-respondent  to  cross-examine  the  re- 
spondent, and  then  contrasted  their  evidence.  He 
ought  to  have  allowed  cross-examination.  If  it  could 
not  be  allowed,  then  he  was  wrong  in  contrasting 
tiieir  evidence. 

Sir  H.  James,  Q.C.,  Sir  E.  Clarke,  Q.C.,  Lockwood, 
Q,C.,  and  Searle,  for  the  petitioner,  contra. 

They  cited  Olennie  v.  Olennie,  11  W.  E.  28,  3  Sw. 
&  T.  109. 

Ma^  2. — ^LOPBS,  L.J.,  delivered  the  judgment  of 
the  CouBT. 

[His  lordship,  after  stating  the  facts  above  set  out 
and  considering  the  evidence,  continued:]  Having 
regard  to  all  the  circumstances  of  this  case  we  ctinnot 
say  that  there  was  not,  at  the  end  of  the  petitioner's 
case,  evidence  upon  which  the  jury  could  reasonably 
act,  nor  can  we  say,  on  the  whole  case,  that  the  jury 
were  not  justified  in  finding  the  verdict  which  they 
did  against  the  co-respondent.  But  a  new  trial  is 
also  asked  for,  on  the  ground  that  the  President  mis- 
directed the  jury,  and  this  raises  a  very  important 
question  with  regard  to  the  practice  in  the  Divorce 
Court. 

The  respondent,  in  the  course  of  her  evidence,  had 
given  an  account  of  certain  matters  at  Ostend,  which 
Mr.  Murphy,  the  learned  counsel  for  the  co-respond- 
ent, knew  would  be  at  variance  with  the  account  the 
co-respondent  would  give  of  the  same  matters,  and 
he  sought  to  put  certain  questions  to  her  by  way  of 
cross-examination.  The  President  thereu^n  said 
that  Mr.  Muiphy  must  treat  her  as  his  witness  or 
treat  her  as  a  hostile  witness;  that  there  was  no 
ground  for  cross-examining  her,  and  it  was  a  thing 
he  never  knew  to  be  done.  In  fact,  cross-examina- 
tion was  refused.  In  his  summing  up  the  President, 
in  a  mariced  way,  contrasted  the  evidence  of  the 
respondent  with  that  of  the  co-respondent.  He 
said :  '*  There  is  a  complete  discrepancy  between  the 
story  told  by  Mxb,  Allen  and  the  story  told  by  Mr. 
Bell  in  two  most  important  points.  There  is  no 
getting  out  of  this.'*  He  then  at  some  length  dealt 
with  the  reasons  given  by  the  respondent  and  the  co- 


respondent respectiveljr  for  the  visit  to  Oifcend, 
reasons  conflicting  with  each  other,  and  added: 
"  And  that  brings  us  at  once  to  the  obserrataoD  tW 
she  is  in  direct  conflict  with  Mr.  Bell  on  this  tabject" 
The  President  then  proceeded :  "  Now  that  brings  in 
to  another  matter  on  which,  again,  they  are  abso- 
lutely in  contradiction — that  is,  to  that  not  mum- 
portant,  by  any  means,  entry  of  his,  directly  on  hk 
arrival,  in  the  bulletin  d*arriv6e  of  tie  botd."  Tb 
President  then  alluded  to  the  reason  the  co-respondeot 
gave  for  describing  himself  as  **  medecin/*  and  tba 
to  her  explanation,  and  characterized  his  itorj  m 
one  in  absolute  contradiction  to  hers,  and  condnded 
by  saying :  **  The  two  stories  are  as  different  as  cm 
be,  and  you  must  judge  for  yourselves  which  of  tboie 
stories  is  true,  or  whether  either  of  them  is  troe,  or 
whether  the  truth  is  not  that  he  went  over  to  lee  he 
and  pass  a  couple  of  days  in  her  company.** 

This  appears  to  us  to  oe  dealing  with  tiie  eridenee 
of  the  respondent,  uncross-examined  to  by  the  oo- 
respondent,  a^  admissible  against  the  co-r^spoodest, 
ana  the  evidence  of  the  co-respondent  as  admisBhb 
against  the  respondent.  Is  this  right  P  If  there  was 
a  right  to  cross-examine,  the  admission  of  the  eridmoi 
of  the  respondent  and  co-respondent  against  ed 
other  would  be  unobjectionable.  The  President  bdd 
that  there  was  no  such  right. 

It  is  contended  that  he  was  wrong  in  contaitinf 
the  evidence  as  he  did,  and  that  he  ought  to  bai« 
allowed  cross-examination.  In  our  judgment  be 
was  wrong  in  contrasting  the  evidence  as  he  did  aftet 
refusing  fiberty  to  cross-examine  the  respondent  It 
appears  to  us  contrary  to  all  rules  of  evidence,  and 
opposed  to  natural  justice,  that  the  evidence  of  ow 
pi^ty  should  be  received  as  evidence  against  anoth? 
party  without  the  latter  having  an  opportamty  <rf 
testing  its  truthfulness  by  cross-examination.  In  fte 
case  of  prisoners  jointly  charged  with  an  offence  the 
jury  are  always  most  carefully  warned  that  what  o» 
may  say  inculpating  the  other  is  not  evidence  agaio^ 
the  other.  The  reason  is  because  one  prisoner  caans* 
cross-examine  another,  and  therefore  tiieir  stato^i*! 
condemnatory  of  each  other,  unassailable  by  cros*- 
examination,  would  be  valueless.  But  when  tvo 
prisoners  are  jointly  indicted,  and  a  witness  calkd 
oy  one  of  them  gives  evidence  criminF.tory  of  ^ 
other,  the  latter  has  a  right  by  himself  or  his  coanja 
to  cross-examine  that  witness  :  if^.  v.  BHrdiS,  3 
W.  R.  246,  6  Cox  C.  C.  458. 

In  refusing  liberty  to  the  co-respondent  to  cn* 
examine  the  respondent  the  President  has  acted  ffi 
the  authority  of  the  case  of  Glennie  v.  (}Unk, 
decided  by  Sir  C.  CresswoU  in  1863.  The  learaedj^ 
in  that  case  held  that  the  counsel  for  the  co-respow- 
ent  could  not  examine  a  witness  called  few*  » 
respondent  witiiout  adopting  her  as  his  own  witw* 
and  said :  "  You  clearly  cannot  cross-examine  bff  i 
if  so,  how  can  you  examine  her  in  chief  unle««^c 
your  witness  P  *'  The  witness  was  then  examined  « 
the  witness  of  the  co-respondent  Any  judgmentd 
Sir  C.  Cresswell  must  carry  great  waght ;  bat  ta 
case  was  decided  in  the  infancy  of  the  pwj^ 
Divorce  Court,  and  before  any  large  experieoce  W 
been  acquired  of  the  practice  and  procedure  apjfe- 
able  to  it.  The  case,  moreover,  is  not  satis&ctnaT 
reported.  So  much  as  relates  to  the  practice  in  q**- 
tion  is  reported  in  a  note  to  the  case,  andjt^doe  n^ 
appear  tihat  any  arguments  were  addressed  to  tfe 
learned  judge,  nor  does  the  learned  judge  •^■^Sj^ 
reasons  for  the  conclusion  at  which  he  had  arnjeo. 
The  case  is  idso  reported  in  a  note  only  in  the  I^ 
Journal  and  Law  Times,  ^ 

In  the  courts  of  common  law  in  the  <*'^^' *" 
defendants  one  co-defendant  would  have  » J^ 
cross-examine   another   oo  -  defendant   osHed  «  * 
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witnen,  and  the  evidence  of  one  would  be  evidence 
against  the  other.  In  the  case  of  Lord  y.  Colvin,  3 
W.  B.  H2,  3  Drew.  222,  it  was  held  that  a  defendant 
might  cross-examine  another  defendant's  witnesses. 
The  Vice-chancellor  in  that  case  consulted  the  whole 
of  the  judges,  and  said :  "  The  opinion  of  the  whole 
of  the  judges  is  that  a  defendant  may  cross-examine 
s  co-defendant's  witnesses."  If  a  defendant  may 
cross-examine  his  co-defendant's  witnesses,  a  fortiori, 
he  may  examine  his  co-defendant,  if  he  ^yes 
eTidence.  If  it  is  objected  that  there  is  no  issue 
between  a  respondent  and  a  co-respondent,  the  answer 
is  that  in  most  cases  there  is  no  issue  between  co- 
defendants,  but  still  the  right  to  cross-examine 
exists.  In  our  judgment  no  evidence  given  by  one 
party  affecting  another  party  in  the  same  litigation 
can  he  made  admijisible  against  that  other  party 
unless  there  is  a  right  to  cross-examine,  and  we  are 
at  a  loss  to  see  why  there  should  be  any  deviation 
from  that  rule  in  the  JDivoroe  Court. 

It  is  important  to  consider  the  state  of  the  law  of 
evidence  when  OUnnie  v.  Olennie  was  decided.  The 
Evidence  Acts  of  1851  and  1853  excluded  from  their 
operation  the  parties  to  any  proceedings  instituted  in 
consequence  of  adultery.  In  1863,  when  Olennie  v. 
Olennie  was  decided,  doubts  were  entertained  as  to 
how  far  the  competency  of  witnesses  in  cases  of 
adultery  had  been  recognized  in  the  Divorce  and 
Matrimonial  Causes  Ac^  1857,  which  founded  the 
new  Divorce  Comrt.  In  1869  an  Act  for  the  further 
amendment  of  the  Law  of  Evidence  was  passed. 
Section  3  rendered  parties  to  proceedings  instituted  in 
consequence  of  adultery  competent  witnesses,  subject 
to  a  proviso  that  they  were  not  liable  to  be  asked,  or 
bound  to  answer,  any  question  tending  to  show  tiiat 
they  had  been  guilty  of  adultery,  unless  they  had  in 
the  same  proceedings  given  evidence  in  disproof  of  it. 
We  understand  this  to  mean  that  a  party  tendering 
himself  or  herself  as  a  witness  for  the  purpose  of 
disproving  an  act  of  adultery  is  not  protected  from 
being  cross-examined  as  to  other  acts  of  adultery  if 
these  last  be  charged  in  the  proceedings :  Brown  v. 
Brovon  and  Paget,  22  W.  B.  759,  L.  E.  3  P.  &  M.  198. 
The  evidence  with  regard  to  the  adultery  is  not  ren- 
dered inadmissible,  but  protection  is  afforded  to  the 
witness  from  being  questioned  on  the  subject,  if  the 
witness  claims  protection ;  but  it  is  for  the  witness, 
and  the  witness  only,  to  make  the  claim  :  HehhlethnHiiie 
r.  Ilehblethwaite,  L.  E.  2  P.  &  M.  29,  18  W.  E.  P.  & 
!^  Dig.  7.  Subject  to  this  proviso,  we  should  have 
thought  that  the  competency  of  parties  to  proceedings 
institated  in  consequence  of  adultery  was  absolute, 
md  that,  in  respect  of  examination  and  cross-exam- 
nation,  and  in  all  other  re^)ects,  theywere  in  the 
lame  predicament  as  other  witnesses.  Whatever  may 
lave  been  the  grounds  for  decision  of  Olennie  v. 
ilennie  at  the  time  it  was  decided,  we  entertain  grave 
loubts  if  it  can  be  supported,  and  whether  any  prac- 
ice  in  accordanoe  with  it  can  be  maintained  after  the 
Evidence  Amendment  Act,  1869.  It  is,  however, 
inneoesBary  in  the  present  case  to  express  a  concluded 
•pinion  on  this  point,  because  we  are  clearly  of  opinion 
hat  if  the  judge  refuses  to  allow  a  co-respondent  to 
ross-examine  the  respondent,  as  he  did  in  this  case, 
be  JU17  should  be  distinctly  directed  to  disregard  the 
espondent's  evidence  when  considering  the  case  of 
be  oo-req>ondent.  Instead  of  this  the  President  in 
bis  case  contrasted  her  evidence  with  his,  and  the 
ory  would  naturally  be  influenced  by  such  contrast, 
od  the  influence  would  be  distinctly  prejudicial  to 
be  co-respondent.  Eule  6  of  order  39  of  E.  S.  C, 
883,  provides  that  a  new  trial  is  not  to  be  granted  on 
16  gioiind  of  misdirection  unless,  in  the  opim'on  of 
le  court  to  which  the  implication  is  made,  some  sub- 
taatdal  wrong  or  miscarriage  has  been  occasioned 


thereby  in  the  trial.  This  rule  is  not  applicable  to 
the  Divorce  Court,  but  if  it  were  we  should  not  be 
prepared  to  say,  having  regard  to  the  nature  of  the 
case  made  against  the  co-respondent,  and  for  the 
reasons  above  given,  that  the  effect  of  the  misdirec- 
tion complained  of  did  not  cause  a  substantial  wronff. 
There  were  other  misdirections  relied  upon,  to  whicm, 
as  we  should  not  be  prepared  to  grant  a  new  trial  in 
respect  of  them,  it  is  unnecessary  to  refer.  There 
must  be  a  new  trial. 

His  lordship  then  directed  that  each  party  should 
pay  his  own  costs  of  the  first  trial,  and  that  the 
appellant  should  have  the  costs  of  the  appeal.  The 
costs  of  the  new  trial  to  abide  the  event. 

Appeal  allowed. 

Solicitors,  Tarry,  Sherlock^  &  King ;  J,  B.  Roberta  ; 
F.  A.  K,  Doyle. 


H&i^  Ototttt  of  ^turticr. 


Chan.  Div. 
Chitty,  J. 


May  30,  31. 


In  re  BuDaETT. 
CooPEE  V.  Adams,  (a.) 


ParinetBhip — Bankruptcy  —  Joint  liability  —  No  joint 
e$t<Ue  —  Proof  against  separate  estate  —  Staiute  — 
Amending  and  consolidating — Construction — Prior 
authorities^Bankruptcy  Act,  1883  (46  4;  47  Vict.  c. 
52),  s.  40  (3). 

Where  a  partnership  firm  is  bankrupt  and  there  is  no 
Joint  estate,  joint  creditors  may  prove  against  the  separate 
estates  in  competition  with  the  separate  creditors,  section 
40  (3)  of  the  Bankruptcy  Act,  1883,  notwithstanding. 

In  re  Carpenter,  7  MorreU,  270,  followed. 

Having  regard  to  the  judicial  interpretation  placed  on 
former  orders  and  rules  to  the  same  effect  as  section  40  (3), 
the  Legislature  cannot  have  intended  that  section  to  apply 
in  the  case  stated. 

The  rule  stated  by  Lord  Hersohell  in  Bank  of  England 
V,  Vagliano,  39  W.  R,  657,  [1891]  A,  C,  107,  144,  as 
to  the  proper  prim&  facie  method  of  construing  **  codify- 
ing Acts**  does  not  ,apply  to  **  amending  and  consolidat- 
it^  '*  Acts,  In  the  latter  class  of  Ads  the  previous  state 
of  the  law  may  be  referred  to  for  the  purpose  of  cwcer- 
taining  the  intention  of  the  Legislature. 

In  January,  1891,  the  psfrtnership  firm  of  Samuel 
Budgett  and  Samuel  Arnold  Budgett  incurred  a  debt 
to  Adams.  Subsequenl^  to  this  a  new  firm  was 
constituted  by  the  admission  of  Walter  Felix  Bud- 
gett. The  new  firm  took  over  the  assets  and  lia- 
bilities of  the  old  firm,  but  Adams  was  no  party  to 
this  arrangement,  and  remained  a  creditor  of  the  old 
firm  only.  In  October,  1892,  the  property  of  the 
new  firm  was  assigned  to  a  trustee  for  creditors,  to  be 
distributed  in  the  same  way  as  if  the  new  firm  were 
bankrupt.  Adams  was  admitted  to  prove,  but  as 
under  the  circumstances  above  stated  there  was  no 
Joint  estate  of  the  old  firm,  the  question  arose  whether 
he  could  prove  against  the  separate  estates  of  Samuel 
Budgett  and  Samuel  Arnold  Budgett  in  competition 
with  their  separate  creditors.  Section  40  (3)  of  the 
Bankruptcy  Act,  1883,  enacts :  •*  In  the  case  of  part- 
ners the  joint  estate  shall  be  applicable  in  the  first 
instance  in  payment  of  their  ioint  debts,  and  the 
separate  estate  of  each  partner  shall  be  applicable  in 
the  first  instance  in  payment  of  his  separate  debts. 

(a.)  Beported  by  G.  Eowlakd  Aiaton,  Eiq., 
Bamster-at-Law, 
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If  there  is  a  burplus  of  the  separate  estates,  it  shall 
be  dealt  with  as  part  of  the  joint  estate.  If  there  is 
a  surplus  of  the  Joint  estate,  it  shall  be  dealt  with  as 
part  of  the  respective  separate  estates,  in  proportion 
to  the  right  and  interest  of  each  partner  in  the  joint 
estate." 

C,  E.  E,  Jenkins,  for  the  trustee  of  the  creditors* 
deed. — The  old  practice  dated  back  to  Lord  King's 
rule  in  Ex  parte  Cook,  2  P.  Wms.  500,  embodied 
in  Lord  Loughborough*s  order  of  1794  (Williams 
on  Bankruptcy,  oth  ed.,  p.  137),  which  was  prac- 
tically repeated  with  statutory  force  by  rule  76 
of  the  Bankruptcy  Rules,  1870,  on  which  the  .above 
section  is  based.  Joint  creditors  were  allowed  to 
prove  in  competition  with  separate  creditors  where 
the  firm  was  bankrupt  and  there  was  no  joint  estate : 
Lindleyon  Partnership,  6th  ed.,  p.  749;  Ex  parte 
Bauerman,  3  Deacon,  476 ;  Ex  parte  Pinkerton,  6  Ves. 
814  n. ;  Ex  parte  Clay,  6  Ves.  813 ;  Ex  parte  Ken- 
nedy, 2  De  G.  M.  &  G.  228;  Lodge  v.  Prichard,  11 
W.  E.  1086,  1  De  G.  J.  &  Sm.  610,  616 ;  CowtU  v. 
Sikes,  2  Buss.  191 ;  but  this  and  other  doubtful  and 
capricious  exceptions  to  the  general  ride  are  not  in 
any  way  incorporated  in  section  40  (3)  above  stated, 
and  may  be  taken  to  have  been  tacitly  abolished  by 
that  section :  Williams  on  Bankruptcy,  p.  138 ; 
though  lindley,  L.  J.,  treats  them  as  still  subsisting : 
Lindley  on  Partnership,  p.  748.  The  court  cannot 
look  at  the  old  decisions  in  order  to  interpret,  or 
rfkther  to  graft  exceptions  on,  a  new  statute :  Bank 
of  England  v.  Vagliano,  39  W.  R.  657,  [1891]  A.  C. 
107.  144. 

He  referred  to  the  former  Bankruptcy  Acts— 6  G«o. 
4,  c.  16,  s.  62 ;  12  &  13  Vict.  c.  106,  s.  140 ;  and  32  & 
33  Vict  0.  71,  s.  103. 

Frederic  Thompson,  for  Adams.  —  The  exception 
still  exists  :  In  re  Carpenter,  7  Morrell,  270 ;  spo  aJso 
Ex  parte  Morris,  Mon.  218 ;  Bead  v.  Bailey,  26  W.  R. 
223,  3  App.  Cas.  94. 

Jenkins,  in  reply. — In  In  re  Carpenter  the  point 
was  taken  for  granted,  and  was  not  argued. 

Chittt,  J.,  stated  the  facts,  and  continued: — 
The  question  turns  on  the  40th  section  of  the  Bank- 
rupted Act,  1883.  It  is  not  necessary  for  me  to  read 
the  section  at  len^h.  I  have  had  presented  at  the 
bar  a  very  learned  argument  tracing  the  history  of 
this  section  back  to  the  time  of  Lord  King,  and 
especially  to  the  well-known  order  of  Lord  Lough- 
borough in  1794.  I  have  that  order  before  me,  and 
again  I  think  it  unnecessary  to  cite  it  at  length. 
It  was  properly  admitted  oy  the  trustee  of  the 
deed  that  in  substance  the  section  is  in  the  same 
terms  as  the  order.  Now  in  regard  to  the  order 
the  decisions  settle  the  meaning  of  it,  and  again 
it  is  unnecessary  to  refer  to  them,  or  to  the  well- 
known  administration  in  bankruptcy  with  refer- 
ence to  that  order.  According  to  the  statements 
in  the  text-book  (I  am  referring  to  Lindley  on 
Partnership  by  way  of  example,  6th  ed.,  p.  749}, 
there  were  four  exceptions  allowed  to  the  order.  It 
is  not,  I  think,  material  to  discuss  the  verbal  question 
whether  it  is  right  to  call  them  **  exceptions,"  or 
whether  it  would  not  be  more  proper  to  say  that 
there  are  four  cases  which  did  not  fall  within  the 
order.  The  latter  phrase  is  clearly  correct,  and  it  is 
one  which  I  propose  to  adopt  without  saying  the 
other  term  as  to  '*  exceptions  "  is  not  a  proper  one. 

Now  the  first  of  the  cases  not  covered  by  the  order 
relating  to  the  administration  of  joint  and  separate 
estates  and  the  application  of  them  to  joint  and 
separate  debts,  is  uus,  that  where  there  is  no  joint 
estate  the  nile  does  not  apply,  and  the  question  really 
is  whether,  seeing  that  the  language  of  the  Legis- 


lature in  the  40th  section  is  practically  the  aunoM 
the  language  of  Lord  Loughborough's  ofder,  tbe 
court  ought  not  to  interpret  the  section  in  the  mm 
way  as  the  order.  I  have  referred  to  the  hbbnial 
argument  and  I  will  mention  merely  one  point  npoi 
it.  As  is  well  known,  there  was  bankraptcy  1^ 
lation  in  1830,  when  the  Act  of  6  Geo.  4,  c  16,  wis 
passed ;  in  1849  again,  12  &  13  Vict,  c  106;  and  ia 
1869,  32  &  33  Vict.  c.  71.  In  those  three  Aots^sedkn 
62  of  the  first,  section  140  of  the  second,  sndaeetiaB 
103  of  the  third,  there  are  provisions  contained  wfaieb 
are  substantially  the  same,  but  none  of  them,  thoogk 
they  have  been  referred  to  in  the  argument,  spfdj  to 
the  case  that  I  have  to  decide — in  other  woid«,  tbe^ 
did  not  embody  i^e  substance  of  Lord  Loughhoit»gh'i 
order.  Then  under  the  Act  of  1869  the  hd 
Chancellor,  with  the  advice  of  the  Chief  Jod^  kid 
power  to  make  rules  (see  section  78).  The  ^bd  oi 
such  rules  when  made  was  equivaloit  to  an  Aetof 
Parliament.  The  76th  rule,  made  in  virtue  of  tiwt 
section  in  1870,  practically  repeated  Lord  Loiigii- 
borough's  order.  Now  it  appears  to  me  to  be  t 
reasonable  and  a  right  conclusion  to  say  that  tk  , 
framers  of  the  rules  did  not  intend  to  alter  tk 
construction  of  the  order  itself.  In  other  woida,  br 
placing  among  their  statut<»y  rules  a  rule  to  ^  mm 
efiect  as  Lord  Loughborough^s  order,  they  intended 
not  to  alter  the  law  on  the  subject,  bat  to  embodj  it 
as  it  stood.  Therefore,  when  the  Legislatore  passei 
the  40th  section  of  the  Act  of  1883,  it  seems  reaaoB' 
able  and  proper  to  infer  that  the  L^^ialatare,  thoi^ii 
now  for  the  first  time  it  put  the  substance  of  the  oria 
on  the  statute  book,  intended  the  law  to  stand  on  tbc 
construction  of  the  secticm  in  the  same  way  that  it 
stood  previously  to  the  passing  of  the  Act 

Beliance  has  been  placed  on  Lord  HaBcbeC'i 
observations  in  the  Vagliano  case  with  refer«iod  to 
the  Bills  of  Exchange  Act,  1882 ;  but  thow  obsem* 
tions  do  not,  in  my  opinion,  apply  to  the  Bankrnptcr 
Act  of  1883.  The  substance  of  what  fell  from  ^ 
Lord  Chancellor  is  that  where  there  is  an  Act,  mtt^  m 
the  Bills  of  Exchange  Act,  1882,  codifying  the  kv, 
the  proper  rule  of  interpretation  is  to  read  the  iet 
and  to  intei^ret  its  provisions  without  refereoct  t» 
previous  decisions  or  to  previous  legislation,  tbl 
being  a  prima  facie  rule  only,  to  which  there  woaU 
be  reasonable  exceptions.  As  the  Lord  Chancelbr 
said  ([1891]  A.  C.  145):  "lam.  of  course, far Iroe 
asserting  thnt  resort  may  never  be  had  to  the  prefftc* 
state  of  the  law  for  the  purpose  of  aiding  in  the  con- 
struction of  the  provisions  of  the  code."  Theni* 
gives  some  examples,  which  I  need  not  cite  at  leoftk 
But  I  have  here  to  deal,  not  with  an  Act  of  Panu- 
ment  codifying  the  law,  but  with  an  Act  to  taeo^ 
and  to  consolidate  the  law,  and  therefore  thoff 
observations  do  not  apply,  and  I  think  it  is  legiti- 
mate in  the  interpretation  of  the  sectaooa  in  tiv 
amending  and  consolidating  Act  to  refer  to  the  p^ 
vious  state  of  the  law  for  the  purpose  of  asoertan^ 
the  intention  of  the  Legislature. 

Now,  I  have  said  there  is  a  course  of  authority  npx 
the  subject  previous  to  the  Act  of  1883.  I  maitiai 
merely  among  the  later  authorities  Ex  paHe  Keuti^^ 
in  1852,  which  was  before  Knight-Brnoe  and  Tbm> 
L.J  J.,  where  it  appears  that  the  Lords  Jastic** 
adopted  the  proposition  that  a  joint  creditor  wooM  bs 
entitled  to  prove  in  competition  with  separate  ere*^ 
tors  against  the  separate  estate  if  there  was  no  joiat 
estate.  I  say  that,  not  by  reason  of  any  actual  sta^ 
ment  of  the  law  to  that  effect  by  Knight-Bra»,  LJ-. 
but  from  reading  the  report  as  it  stands.  Knigfct- 
Bruce,  L.J. ,  ref eired  to  the  unreported  case  of  Et  ^ 
Clay  ;  but  in  the  result  the  court  held  thai  thn  n^ 
or  exception  (whichever  I  ought  to  call  it)  did  aoi 
applyi  because  there  was   joint  estate,  thon^  ^ 
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trifiitig  amount.     Another  cine  that  I  Tuention 

ig  the   more  recent  ones  is  Lt^lge   y.  Pnchard, 

Turner,  L.J.»  again  refers  to  this  rule  or  eicep- 

whichever  it  ought  to  be  called  :  *'  It  was  aaid, 

iT^T^  03  the  part  of  the  appellant   that  in   the 

above   referred   to   there  was  joint  eatate  re- 

gto  be  administered,  and  the  further  rule  m 

ptL*y»  that  joint  *;reditors  may  prove  against 

Mpamte  estate  when  there  is  no  joint  estate  and 

•dveat  partner,  was  relied  upon  in  support  of  the 

"d,  and  *  contended  to  be  applicable  to  this  case," 

eourt  held  that  the  ml©  did  not  apply  to  the 

Moro  it :  but  Turner*  L.J.,  whose  aecura^Ty  and 

'-^iieaa  are  well  known,  adopts  the  rule  in  the 

B  which  I  have  just  stated » 


ow  there  hiis  been  one  decision  sinc3  the  Act  of 
tcm  tMa  point  I  that  is  the  decision  of  Cave,  J.,  in 
i  Cttrjmder.  One  of  the  partners  in  that  case  had 
I  been  adjudicated  a  bankrupt,  but  be  was  inaol- 
WB^  and  Bigned  a  declaratinn  of  insolvency*  and  the 
tSBml  receiver  was  satisfied  that  he  could  pay 
Dotiiiiig^.  Cave,  J.»  act4*d  on  the  footing  that  the 
Bon  -  binkntpfc  pjtrtner  had  been  adjudicated  a 
hiDkrupt,  and  decided  that  the  joint  creditor  was 
intitled  to  rank  for  dividends  against  the  separate 
iiiite  of  Carpenter,  the  actual  bankrupt,  in  coinpeti- 
Ida  with  the  separate  ereditors  of  Carpenter.  Now 
i  hax  been  y^tj  jiroperly  observed  that  in  that  case 
kit,  J.,  had  not  presented  to  him  the  elaborate 
ifgiuiirHnt  that  I  liave  heard,  atid  in  making  the  order 
Sive,  J.,  does  not  deal  elaborately  with  the  question, 
Alt  hf-  \m(\  the  40th  section  b>*fore  him  and  made  the 
Pdtr,  urid  it  appears  to  me  that  tliis  is  a  decision  in 
mnU  tiiid  one  whieh  I  ought  not  to  dissent  from 
&l€fli  I  can  find  plain  reasons  for  thinking  it  wrong, 
o  far  from  iinding  any  such  reasons,  I  express 
ly  own  opinion,  after  the  excollent  argument  th^t 
m  bean  deliveimt  on  both  sidest  that  the  deL*i- 
00  i«  right,  and  the  consequence  is  that  I  follow  it. 
The  result,  therefore*  on  the  whole,  id  that  Mr* 
^moA  ifl,  in  respect  of  the  joint  debt  of  the  two, 
\Mml  to  draw  dividends  in  couipetition  with  the 
pamte  crediton*  of  oaeh  of  the  two,  and  my  order 
*'  be  aooondinglyt 

ilioitora,  Sifiijisoit  it  VnUintj/fird ;  Tn^ht  Coopttr,  i£ 


on  land  fidjoinitig  iht  plainUffh^  buildings  which  inkr- 
ftrtd  with  the  uaeas  of  air  to  his  dri/iug  $hcds,  and 
thtrthy  rtnd^cd  them  %ilh§ktutiaUy  Um  me/uL 

lltld^  thai  iht  plainiiff,  ikcia/h,  upoii  the  eiidenct!,  noi 
enttVcfi  iii  un  injundioit^  itms  entitUd  to  an  iftqniry  as  to 
the  dnmngts  he  had  $u$tni7tfd  by  rtmon  of  the  buijdingt 
rrndfring  the  sheds  less  Jit  for  me  in  ths  ordinary  cf/urse 
of  hi$  bitsine^a  m  a  timher  merchard. 


I 


hftn.  Dir.  1 


J*in.30,31;  Feb.  1-3;  May  h 


Latimeb,  Cl/Uik,  MuiEHEAD,  &  Co,  (a,) 
and  tenant — Mighi  ti?  ar^ess  of  air— Lessor 
m§  —  Deroffation  fr^m  grants- Covenant  fur 
njtfffme^tt, 

ct  gmut  exprmid  in  fjmtfiil  tcrms^  and  not 

r   ang   specific  pitrptist',   the  grantee  tloes  not 

right  hg  Wftg  of  easement  to  the  access  of  air ^ 

fwhere  suck   right  is  enjoged  through  a  definite 

or  throngh  a  definite  ch funnel  over  adjoininf/ 

,      Jitii  thit  is  not  inconsistent  with  the  prindpie 

gf^ntirr  of  land  to   be  used  for  a  partienfar 

tn   nnder  an   oMtgntion  to  nbetain  from  doing 

hff  f>«  the  adjoining   prf>pertg    belonging    to   him 

wili  jffemnt  the  land  granted  from  being   m&i 

jfurpoiefor  it'hich  the  grant  is  made. 

\  wtre  demiud  to  the  phdntiff  for  the  pnrptm 

ness  of  a  timhnr  inerchantt  and  in  the  iease  he 

f&  nirrg  on  that   business.      Thi^  defe^idnnt 

!7ho  were  sur.ees«or9  in  title  to  the  lessor ^  ereded, 

L  by  Arktold  Gi^tbk,  Esq,,  Barrister- 
at-Law. 


Trial  of  action. 

The  plaintiff,  Alfred  Aldin,  was  the  lessee  of  certain 
premises  at  Richmond,  In  Surrey,  and  hy  this  action 
sought  to  restrain  the  defendant  company,  who  wer^ 
the  owners  of  adjoining  property,  from  in  various 
ways  infringing  his  rights  as  lessee.      The  plaintiff 
derived  his  title  from  one  John  Munro,  who  wa«  also 
predecessor  in  title  of  the  defendant  company.     Prior 
to  18TS  Munro  carried  on  the  businesses  of  a  stone- 
manSOti  and  timber  merchant  upon  the  premises  now 
occupied  by  the  plaintiff  and  the  defendant  oompiiny. 
lu   April,    1878,    he  sold  his   business  of    a  timber 
merchant  to  the  plaintiff,  and,  on  the  1st  of  July,  1873, 
granted  to  him  a  lease  of  the  premises  upon  which 
that  business   wa^  carried  on.      The  lease  was   for 
twenty-one   years,    at  a  yearly  rent  of    £100,   and 
contained  a  covenant  by  the  plaintiff  to  carry  on  upon 
the  demised  promises   *' the  timber  trade  heretofore 
carried  on  by  ihe  said  John  Munro,**  and  a  covenant 
by  the  lessor  in  the  usual  tenns  for  quiH  enjoyment. 
Under  a  subsequent  agreement,  made  in  May,  1HS8, 
the  plaintiff  erected  an   additional  shed  for  dryings 
tiaiber,  Munro   advancing  a  portion  of  the  coat  and 
the  pltiintiff  agreeing  to  pay  an  additional  rent  in 
respect  of  the  shed  so  erected*     Munro  continued  to 
carry  on  his  business  of  stonemason  upon  the  premises 
adjoiniDg   the    plaintiffs    until   his    death   in    lftQ2, 
After  hia  death  hii  devisees  sold  to  the  defendant 
company  the  premises  upon  which  he  had  carried  on 
the  business  of  a  stonemason  and  aljjo  the  prcmiEes 
detniseti  to  the  plaintiff.     The  defendant  company,  ^ 
firm  of  electrical  engineers,  proceeded  to  erect  upon 
the  premises  adjoining  the  plaintiff's  premises,  works 
for  supplying  the  town  of  Eichraond  with  ele<!trio  light. 
The  plaintiff  relied  on  several  grounils  of  complaint 
as  entitling  him  to  relief,  the  chief  of  which  was  that 
the  defendant  company's  works  interrupted  the  access 
of  air  to  his  drying  sheds  and  rendered  them  sub-   , 
stantially  less  useful  for  the  piirposes  of  the  timber 
busineita  which  he    was,  by  the    terms  of  his  lease, 
obliged  to  carry  on  upon  the  premises, 

Graham  Uaslings^  Q.C,  and  Inypen,  for  the 
plaintiff*— The  acts  of  the  defendant  company  consti- 
tute either  a  derogation  from  the  grunt  contaiued  in 
the  lease  of  the  lat  of  July,  1878,  or  a  breach  of  the 
lessor's  covenant  for  quiet  enjoyment* 

Finlnt/,  Q.O.,  Beak,  QJ\,  and  Marcg,  for  the 
defendants,— The  pliuntiirs  cause  of  action  is  to<> 
vague.  Moreover ^  the  right  to  access  of  air  must  bi* 
founded  on  express  grant,  and  can  only  be  claiuied 
where  the  access  is  by  a  definite  aperture, 

Thev  referred  to  Webb  v.  Bird,  9  W.  K,  809,  10 
C,  B.  X.  S.  2m;  Brgani  v.  Lefei^,  27  W.  B.  612. 
4  C.  P.  D.  172;  Bass  v.  Qregorg,  2o  Q.  B.  D,  481,  39 
W,  E,  Dig.  79 ;  Harris  y.  de  Pinna.  33  Ch.  D.  2,18,  34 
W.  K.  Dig.  63  ;  Htg  of  Lmdon  Breioerg  Co.  {Limitea) 
Y,  Tettnant,  22  W.  B.  172,  L.  B.  9  Ch.  App,  212; 
Jtobinson  v*  Kilwrt,  37  W.  B.  54o,  41  Ch.  D,  88; 
and  Pf}tts  V.  SmitK  16  W.  R,  891,  L.  R,  6  Eq. 
311,  [Stielikg,  J.,  referred  to  Hail  v.  Lichfield 
Btewerg  Co.,  49  L.  J.  Ch.  G5o,  29  W,  B,  Big.  75.] 

(irfihnm  HaMings,  Q.C,  in  repTy.— The  plaintiff 
relies  on  Mull  v,  Lithfidd  Brewerg  Clk  and  \rifda'  ?, 
Bro-kweii,  8  Eaat.  308, 

They  also  referred  to  Lwd  Manfirn'M  ▼.  John§onf  24 
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AlNN  v.  TiATTMTnt,  CLASK,  MVIBBaAD,  &  Co. 


HiflBOnK 


W.  B.  481,  1  Ch.  Dw  673,  and  Bmiih  t*  Day,  28  W.  B. 
712,  13  Ch.  D.  651. 

Cur.  cub.  vulU 

May  1. — Stieling,  J.,  after  stating  the  facts,  oon- 
tinuea : — The  leg;al  prinoiple  invoked  on  behalf  of  the 
plaintiff  appears  to  be  recognized  in  several  modem 
oases.    Thus  in  North-Eastern  Railway  Co.  v.  Elliot, 
8  W.  B.  603,  IJ.  &  H.  145,  a  case  relating  to  a  right 
of  support.  Lord  Hatherley  (then  Wood,  V.C.,  said : 
"  If  a  IiBuadowner  conveys  one  of  two  closes  to  another 
he  cannot  afterwards  do  anyUiing  to  derogate  from 
his  grant;   and  if  the  conveyance  is  made  for  the 
express  purpose  of  having  buildinffs  erected  upon  the 
land  so  granted,  a  covenant  is  im^ed  on  the  part  of 
the  grantor  to  do  nothing  to  prevent  the  land  being 
used  for  the  purpose  of  which,  to  the  knowledge  of 
the  grantor,  the  conveyance  is  made."    That  was  the 
principle  established  by  Caledonian  Raihoay  v.  8prot, 
4  W.  B.  659,  2  Macq.  449,  where  Lord  Cranworth 
said  that  if  a  p^nt  was  made  expressly  to  enable  the 
grantee  to  bmJd  his  house  on  the  land  gptnted,  then 
there  was  an  implied  warrant  of  support,  subjacent 
and  adjacent,  as  if  the  house  had  alreooy  existed.    In 
Robinson  v.  Kilvert  a  landlord  let  the  floor  of  a  house 
to  a  tenant  for  a  paper  warehouse,  retaining  a  cellar 
immediately  below.      He  afterwards  commenced  a 
manufacture  in  the  cellar  which  required  the  air  to 
be  hot  and   dry,  and  employed  heating  apparatus 
which  raised  the  temperature  in  the  demised  portion 
very  considerably,  with  the  result  that  some  lands  of 
paper  warehoused  there  were  injured  and  made  less 
valuable,  though  paper  generally  did  not  suffer.    The 
landlord  was  ignorant  at  the  time  of  the  letting  that 
the  tenant  was  going  to  store  any  particular  kmd  of 
pa^  which  was  Imble  to  be  deteriorated  by  heat 
which  would  not  hurt  paper  generally,  and  it  was 
held  that  the  landlord  was  not  liable,  either  on  the 
ground  of  nuisance  or  derogation  from  his  grant  or 
breach  of  the  covenant  for  quiet  enjoyment.   Lindley, 
L.J.,  says :  **  Then  as  to  l^e  breach  of  an  implied  agree- 
ment for  quiet  enjoyment.    We  have  here  an  agree- 
ment for  a  lease  with  nothing  in  it  to  show  that  goods 
requiring  any  particular  protection  were  to  be  kept 
on  the  premises.    Bandy  v.  Cartwright,  1  W.  B.  415, 
8  Ex.  913,  shows  that  iinder  a  demise  by  parol  there 
is  an  implied  covenant  for  quiet  enjoyment.     The 
lessors  here  are  not  at  liberty  to  do  anything  which 
will  make  the  property  imfit  for  the  purpose  for  which 
it  is  let.    The  extent  of  the  operation  of  a  covenant 
for  quiet  enjoyment  has  been  enlarged  by  the  later 
authorities.     In  Sanderson  v.  Mayor,  &c.,  of  Berwick- 
upon-Tweed,  33  W.  B.  67,  13  Q.  B.  D.  547,  Fry,  L.J,, 
in  delivering  the  judgment  of  the  Court  of  Appeal, 
says,  '  In  coming  to  this  conclusiou  we  have  not  lost 
sight  of  the  observations  on  the  nature  of  such  a 
covenant  which  were  made  by  WiUes;  Jm  in  Dennett 
V.  Atherton,  20  W.  B.  442,  L.  B.  7  Q.  B.  316.    But  it 
appears  to  us  to  be  in  every  case  a  Question  of  fact 
whether  the  quiet  enjoyment  of  the  land  has  or  has 
not  been  interrupted;  and  where  the  ordinary  and 
lawful  enjoyment  of  the  demised  land  is  substantially 
interfered  with  by  the  acts  of  the  lessor,  or  those  law- 
fully claiming  imder  him,  the  covenant  appears  to  us 
to  be  broken,  although  neither  the  title  to  the  land 
nor  the  possession    of  the  land  may  be  otherwise 
affected.'    This  doctrine  is  in  advance  of  the  older 
authorities,  but  I  accept  it,  and  if  the  effect  of  what 
the  defendants  are  doing  had  been  to  make  the  plain- 
tiff's room  unfit  for  storing  paper,  I  should  have  been 
prepared  to  hold  that  there  was  a  breach.    But  the 
evidence  falls  short  of  that — it  does  not  show  that  the 
room  is  made  unfit  for  a  paper  warehouse — ^but  only 
that  it  is  made  unfit  for  storing  a  particular  kind  of 
paper.    Now,  if  a  tenant  wants  extraordinary  pro- 


tection for  a  partiaular  bnmoh  of  tEsde^  ha  avt 
bamdn.for  it  in  his  lease."  Lc^es,  L.J.,  Kyi,  'I 
thiu  thie  plaintiff  cannot  oompliun  of  whaiii bong 
done  as  a  nuisanoe.  A  man  who  canitt  on  m 
exceptionally  delicate  trade  cannot  oon^iLam  beam 
it  is  injured  by  his  neighbour  doing  sometiiiDg  \sM 
on  his  property  if  it  iB  aomething  which  wouldikot  iBJui 
anything  but  an  exoq[>tionally  delioate  ^brsde.  (kb 
V.  Forbes,  L.  B.  5  Eq.  166,  16  W.  B.  Dig.  Ch.40,iif 
been  disposed  of  by  Lindley,  LJ.  InthepiemfceBie 
the  def endflUQts  are  not  shown  to  have  done  sajiJ^ 
which  would  injure  an  (ordinary  tvade,  and  auuBot,D 
my  opinion,  be  held  liable  on  the  ground  of  naittfice. 
Then,  a«  to  the  contention  that  the  delend«ati  bin 
brdcen  an  implied  agroemoit  not  to  do  iB|tkiB( 
that  will  make  the  properly  unfit  for  the  prnpcit  lor 
which  it  was  let,  we  must  look  to  what  the  dfhadv^ 
at  the  time  of  leUing  knew  as  to  the  pomon  kt 
which  the  demised  property  was  to  be  used.  T^ 
knew  that  it  was  to  be  used  for  a  paper  wanhoose, 
but  they  did  not  know  it  was  to  be  used  ior  tbe 
storage  of  a  kind  of  paper  which  would  be  dftnapd 
if  tiie  temperature  were  raised  beyond  tbeaatoai 
tempen^ure  ol  the  air.  If  the  goods  to  be  itotd 
wanted  special  protection,  the  plaintiffs  shoaki  hn 
bargained  lor  it." 

It  Appears  to  me  that  the  result  <^  thfiSB  im- 
ments  is  that  where  a  landlord  demises  pirts  d 
his  property  for  carrying  on  a  partioolar  tea- 
nesB  he  is  boimd  to  abetoin  from  doing  asjtfa«f 
on  the  remaining  portion  which  would  reod«r  tte 
demised  premises  u^t  for  carrying  on  sadk  )mam 
in  the  way  in  which  it  is  ordinamy  cankd  on,  W 
that  this  obligation  does  not  extend  to  ^ew 
branches  of  the  business  whidi  call  for  atnemtij 
protectum.  Beferenoe  was  made  in  argumaat  to  ^ 
oases  which  have  arisen  as  to  the  right  o£  sooeHfiiv 
to  buildings. 

It  is  laid  down  in  Aldred^e  cue,  9  Bep.  »?,  ^ 
wherethere  is  a  grant  of  windowstfien,  **  foritef^ 
as  well  of  the  whoiesome  air  as  (rf  light  sa  tt^ 
lies,  and  damages  shall  be  recovered  for  t>ytW 
both  are  necessary."  In  Hall  v.  Liek/uU  BMft 
Co.  damages  were  given  in  respect  of  an  obstn^ 
of  air  to  ^>ertures  (in  the  nature  of  window)  ■* 
slaughterhouse,  the  right  having  been  gund  ^ 
user  for  between  thirty  and  forty  years.  M^J^ 
was  held  in  Bass  v.  Gregory  ihskt  the  rig^  tow 
iminterrupted  flow  of  air  through  a  definite  «ht«» 
over  adjoining  property  oould  be  acquired  by  ■• 
for  a  sufficient  period,  and  aa  injonctia  «* 
granted  to  restrain  interference  with  it  Oi* 
other  hand,  it  was  held  in  Webb  v.  B»ri  tiist* 
owner  of  a  windmill  was  not  entitled  to  cam^  * 
the  erection  by  l^e  defendant  ci  •  achaolbovB,  iM 
to  obstruct  the  access  of  ourrenta  of  air  to  tto  ■* 
enjoyed  over  the  defendant's  land  for  «|f««** 
twenty  yeaw.  In  Bryani  v.  L^wer  the  scfe  ^ 
brought  fcMT  obstructing  the  acoesa  of  air  to  ^^JJ 
which  had  been  enjoyed  for  over  twenty  ysMi.i^ 
causing  the  chimneys  to  smokje.  Iiocd  Baa^ 
says :  "  We  do  not  say  there  moat  not  bssae^J 
grant  or  covenant  not  to  int^ere  with  ^J^¥ 
of  air  over  neighbouring  property,  whiob  «5rJ[ 
enforced  against  the  grantor  or  oorenantor,  tf*^ 
against  his  assigns  with  notice ;  whether  it  <^ 
against  assigns  without  notice  it  is  not  naswaiy* 
say."  Furtiier  on  he  says :  "  There  is  tbii  fifi«"J 
between  the  present  daim  and  the  daimtol^,  °; 
ruthi  in  that  case  is  always  limited  to  tlwi  P*'^^ 
wmdow  or  i^^tnre  through  whioh  the  li^  i^S 
have  had  access;  it  is  one,  therefore,  agw^ 
an  adjoining  owner  can  defend  himsrit  by  Wwy 
it  up  within  the  period  necessary  lor  thsgMMSg** 
right    Lord  Wensleydale  thought  this  a  f«y<** 
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thing  as  a  great  burden  on  the  adjoining  land- 
owner. But  here  the  claim  is  of  such  a  character  that 
its  enjoyment  ooidd  only  be  prevented  by  sorromiding 
the  land  with  ereotionB  as  high  as  it  might  at  any 
time  be  wanted  to  bnild  on  the  land."  And  again, 
'*  Where  it  has  been  said  that  there  is  a  right  to  air, 
there  is  a  good  groimd  for  supposing  that  the  whole- 
Bomeness  of  the  air  had  been  interfered  with,  or  that 
there  was  some  peculiarity  in  the  land  or  boilding 
which  made  the  air  necessary  in  a  definite  place.  We 
are  of  opinion,  then,  that  the  action  cannot  be  main- 
tained on  this  ground.'*  Cotton,  L.J.,  said :  *'  Cases 
to  prevent  or  to  daim  damages  for  interference  with 
ancient  lights  are  frequently  spoken  of  as  cases  of 
light  and  air,  and  the  right  relied  on  as  a  right  to  ihe 
access  of  light  and  air.  But  this  is  inaccurate.  The 
cases  as  a  rale  relate  solely  to  the  interference  with 
the  access  of  light,  and  in  no  case  has  any  injunc- 
tion been  g^nted  to  restrain  interference  with 
the  access  of  air.  It  is  unnecessary  to  say  whether, 
if  the  miinterrnpted  flow  of  air  through  a 
definite  aperture  or  channel  over  a  neighbour's 
property  Das  been  enjoyed  as  of  right  for  a 
safBcient  period,  a  right  by  way  oi  easement  could 
be  acquirea." 

The  cases  of  Wehh  v.  Bird  and  Bryanit  v.  Ltfever 
deal  mainly  with  the  subject  of  acquisition  of  the 
right  by  user,  and  not  with  the  rights  which  are 
conferred  by  deed  of  grant.  The  judgments  to 
which  I  have  referred  appear  to  me  to  show  that 
under  a  grant  expressed  m  general  terms  and  not 
made  for  any  specific  purpose  the  grantee  will 
not  acquire  a  right  by  way  of  easement  to  the 
access  of  air,  except  where  such  right  is  enjoyed 
through  a  definite  aperture,  in  the  nature  of 
a  window  on  the  property  granted,  or  through  a 
definite  channel  over  adjoining  property.  On  the 
other  hand,  I  see  nothing  in  these  case^  inconsistent 
with  the  principle  recognized  in  Caledonian  Railway 
▼.  Sprot,  Iforth^Easteninailway  v.  Elliot^  and  Rohin^ 
«on  V.  Kiherif  that  the  gprantor  of  land  to  be  used  for  a 
partieular  purpose  is  under  an  obligation  to  abstain 
from  doing  anything  on  the  adjoining  property  belong- 
ing to  him  which  would  prevent  the  Wd  granted  from 
being  used  for  the  purpose  for  which  the  gprant  is 
made.  That  seems  to  accord  with  the  general  rule 
that  a  grantor  may  not  derogate  from  his  own  grant, 
and  to  be  far  more  consonant  with  justitjc  than  that 
contended  for  by  the  defendants,  viz.,  that  the  grantee 
has  no  right  of  action  unless  the  grantor  can  be 
proved  to  be  acting  maliciously.  If  this  were  true 
the  lessor  of  a  windmill  might  erect  buildings  on  the 
whole  of  surrounding  property  unless  it  were  shown 
that  the  buildings  were  erected  maliciously.  In  the 
present  case  the  lease  was  not  merel^M^nted  for  the 
purpose  that  the  laud  demised  miglnbe  used  by  the 
plMwfiff  for  carrying  on  his  business  as  a  timber  mer- 
ohant,  but  it  contains  an  express  covenant  binding 
him  to  carry  on  that  business.  In  my  opinion,  Munro 
became  subject  to  the  obligation  to  abstain  from  doing 
anything  on  his  adjoining  property  which  would 
substantially  interfere  with  toe  carrying  on  of  that 
business  in  the  ordinary  course,  and  that  obligation 
binds  the  present  defendants  as  assigns  from  him, 
subject  to  the  existing  lease.  [BIb  lordship  then 
proceeded  to  consider  the  evidence,  and  upon  it  came 
to  the  conclusion,  on  the  balance  of  testimony, 
that  some  injury  to  the  drying  sheds  had  been  made 
out,  but  not  sufficient  to  justSy  the  granting  of  an 
injunction,  and  continued : — "]  1  think,  therefore,  the 
plaintiff  is  entitled  to  an  inquiry  as  to  the  damages  he 
had  sustained  by  reason  of  the  defendants'  build- 
ings rendering  the  sheds  less  fit  for  use  by  him  in  the 
ordinary  course  of  his  business  as  a  timber  merchant. 
[The   pUdnt^s  other   grounds  of  complaint,  with 


which  his  lordship  then  proceeded  to  deal,  do  not 
call  for  a  report.] 
Solicitors,  Tempany  &  Co, ;  S.  R.  PoUwd. 
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Sturlmg,  J.  ) 

In  re  J.  &  J.  CoLMAW's  Tiulde-Mabx.  (a.) 
Trade-mark  —  Registration  — Label—*  *  Colman'a  MuS' 
iard*' — Essential  particulars— Disclaimer  of  added 
matter — Refusal  to  disclaim  "  Colman's  " — Oum  name 
—FateiiU,  Ac,  Act,  1883  (46  <fc  47  Vict.  c.  67),  s.  64 
—PatenU,  «fcc.,  Act,  1888  (61  &  52  Vict.  c.  60),  s.  10. 

The  firm  of  J,  ife  J.  Cdman^  all  the  individual  mem- 
bers of  which  bore  the  name  of  Dolman,  applisd  to  regis- 
ter as  a  trads-mark  a  label  which  had  lien  previously 
used  by  ihem  upon  mustard  tins,  and  on  which  the  words 
'*  Colman's  Mustard  "  appeared.  They  disclaimed  the 
word  *'  Mustard,'*  but  declined  to  disclaim  '*  (Mman's," 
and  the  comptroller  refused  to  register  their  label  without 
such  disclaimer. 

Held,  that  the  applioants  ought  not  to  be  called  upon  to 
disclaim  **Colmans,**  that  being  their  **own  name'* 
within  the  meaning  of  suh-section  (3)  (i.)  of  section  64  of 
the  Act  of  1883,  as  amended  by  section  10  of  the  Act 
of  1888. 

The  decision  in  Pirie  v,  Goodall,  40  W,  R.  81,  [1892] 
1  Ch,  3d,  not  extended  to  the  present  case* 

Appeal  from  a  decision  of  the  Comptroller- (General 
of  Trade-Marks  which  had  been  refeired  to  the  court 
by  the  Board  of  Trade. 

The  applicants  were  mustard  manufacturers  carry- 
ing on  business  at  Norwich.  For  many  years  past 
the  name  "Colman"  has  appeared  upon  all  their 
labels  and  trade-marks,  many  of  which  are  already 
upon  the  register.  The  firm  of  J.  &  J.  Colman  con- 
sists of  five  members  of  the  family,  all  bearing  the 
name  of  Colman.  In  January,  1893,  they  applied  to 
register  a  label  which  they  had  for  some  time  used 
upon  tins  of  mustard.  The  label  ,was  printed  in  red, 
blue,  and  yellow,  and  consisted  of  a  representation  of 
the  American  flag  and  a  bull's  head,  coupled  with  the 
words  **  Bull's  head "  and  the  words  **Colman's 
mustard."  The  application  addressed  by  the  firm  to 
the  comptroller  was  as  follows : — **  You  are  hereby 
requested  to  register  the  accompanying  trade-mark 
in  class  42  in  respect  of  mustard  in  the  name  of  J.  & 
J.  Colman,  of  108,  Cannon-street,  London,  mustard, 
&c.,  manufacturers,  who  claim  to  be  the  proprietors 
thereof.  The  essential  particulars  of  the  trade-mark 
are  the  entire  distinctive  label  and  the  words  '  Bull's 
head ' ;  and  the  applicants  disclaim  any  right  to  the 
exclusive  use  of  the  word  *  mustard.' "  llie  comp- 
troller refused  to  register  the  label  unless  the  dis- 
claimer was  extendi  so  as  to  include  the  word 
**  Colman's,"  and  he  based  his  refusal  upon  section 
64  of  the  Patents,  &c..  Act,  1883.  That  section,  m 
amended  by  section  10  of  the  Patents,  &c.,  Act,  1888, 
is  as  follows :— "  (1)  For  the  purposes  of  this  Act  a 
trade-mark  must  consist  of  or  contain  one  at  least  of 
the  following  essential  particulars: — (a)  A  name  of 
an  individual  or  firm  printed,  impressed,  or  woven  m 
some  particular  and  distinctive  manner;  or  (6)  a 
written  signature^  or  copy  of  a  written  signature,  of 
the  individual  or  firm  applying  for  registration 
thereof  as  a  trade-mark;  or  (e)  a  distinctive  device, 
mark,  brand,  heading,  label,  or  ticket.  ...  (2) 
There  may  be  add^  to  any  one  or  more  of  w 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law« 
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essential  partioulars  mentioned  in  this  section  any 
letters,  words,  or  figores,  or  combination  of  letters, 
words,  or  figmres,  or  of  any  of  them,  but  the  applicant 
for  registration  of  any  such  additional  matter  must 
state  in  his  application  the  essential  particulars  of  the 
trade-mark,  and  must  disclaim  in  his  application  any 
right  to  the  exclusive  use  of  the  added  matter.  •  .  . 
(3)  Provided  as  follows :— (i.)  A  person  need  not  under 
this  section  disclaim  his  own  name  or  the  foreign 
equivalent  thereof,  or  his  place  of  business,  but  no 
entry  of  any  such  name  shall  affect  the  right  of  any 
owner  of  the  same  name  to  use  that  name  or  the 
foreign  equivalent  thereof." 

The  applicants  declined  to  accept  a  registration  on 
the  footing  of  a  disclaimer  of  **  Oolman's,'*  on  the 
ground  that  it  was  their  own  name  within  the  sec- 
tion, whereupon  the  comptroller  refused  registration, 
and  the  apphcants  ap{>eaL9d. 

Sir  B,  Webster,  Q.C,  Cozens-ffardy,  Q,C.,  and 
Sebastian,  for  the  appellants. — ^The  comptroller  cannot 
require  '*  Colman's  '*  to  be  disclaimed  by  the  firm ;  it 
is  their  "  own  name  "  within  the  proviso  in  section 
64,  sub-section  (3)  fi.).  The  mere  omission  of  the 
letters  **  J.  &  J."  oefore  **Colman"  cannot  affect 
the  question.  The  registration  of  the  label  without 
such  disclaimer  will  not  prevent  any  person  of  the 
same  name  from  using  such  name,  and,  moreover,  its 
registration  as  a  whole  does  not  give  an  exclusive 
right  to  the  separate  parts :  In  re  Hudaon^B  Trade- 
Mark,  34  W.  R.  616,  32  Ch.  D.  311 ;  In  re  Atkina,  3 
Bep.  Pat.  Gas.  164.  The  entty  of  the  disclaimer  might 
prejudice  the  appellants  so  that  they  could  not  obtain 
an  injunction  even  in  the  event  of  fraud :  Eosenthai  v. 
Reynolds,  40  W.  R.  521,  [1892;]  2  Gh.  301.  This  is  ouite 
a  new  departure  in  the  practice  of  the  Patent  Office, 
and  is  quite  inconsistent  with  the  proceedings  on  a 
previous  occasion  when  labels  were  registered  without 
any  disclaimer  of  the  word  *' Golman's'* :  In  re 
Colman's  Trade-Marks,  39  W.  E.  488,  8  Rep.  Pat 
Gas.  209. 

Sir  J,  Rigby,  S.G,,  and  In^le  Joyce,  for  the 
Gomptroller-Cfeneral. — The  words  of  a  label  do  not 
form  part  of  it  at  all,  and  the  meaning  of  section  64 
(3)  (i.)  is  that  in  order  to  avoid  a  disclaimer  the  entire 
name  must  be  used,  so  the  applicants  must  use  **  J,  & 
J.  Golman  " :  In  re  the  Smokdess  Powder  Co.^s  Trade- 
Mark,  40  W.  R.  607,  [1892]  1  Gh.  590.  No  doubt 
'*  person  *'  in  the  section  ought  to  be  read  so  as  to 
include  a  firm,  but  the  word  *'  Golman's,"  being 
merely  a  name  printed  in  the  genitive  case  with  an 
apostrophe,  is  the  name  neither  of  an  individual  nor 
of  a  firm  :  see  judgment  of  lindley,  L.J.,  in  Pine  v. 
Goodall,  40  W.  R.  81,  [1892]  1  Gh.  35.  Partners  may 
be  taken  into  the  firm  with  names  other  than  that  of 
Golman,  and  disclaimer  could  not  then  be  avoided. 
In  re  Hudson^ s  Trade-Mark  is  not  in  point,  inasmuch 
as  the  application  in  that  case  was  treated  as  being 
made  under  the  Trade-Marks  Registration  Act  of 
1875,  and  had  reference  to  the  disclaimer  of  words 
that  were  common  to  the  trade.  In  Rosenthal  v. 
Reynolds  the  defendants  were  only  using  a  mark  that 
haa  been  disclaimed,  and  an  interlocutory  injunction 
was  refused,  but  relief  will  always  be  granted  in  the 
case  of  fraud:  Mitchell  v.  Henry,  15  Gh.  D.  181,  29 
W.  R.  Dig.  221. 

Sir  R,  Webster,  Q.C.^  in  reply. — ^The  Legislature 
intended  by  inserting  the  proviso  as  to  names  to 
protect  business  names.  A  person^s  '*own  name" 
does  necessarily  mean  his  whole  name,  and  Golman 
is  the  appellants'  **  own  name "  in  the  ordinary 
business  and  legal  sense  of  the  word.  Pirie^s  ease  is 
not  in  point,  for  there  the  question  in  reference  was 
as  to  names  printed  in  a  distinctive  manner  under 


section  64  (1)  (a),  and  not  as  to  what  namei  ongbft  to 
be  disclaimed  under  section  64  (3)  (L). 

STiBLiNa,  J. — ^This  is  an  appeal  from  the  dedaai 
of  the  comptroller,  brought  before  me  by  the  direetbn 
of  the  Board  of  Trade.  The  question  which  is  niieii 
may  be  very  shortiy  stated  from  the  dooamenti  wtie!i 
I  have  before  me. 

There  are  five  gentiemen,  all  named  Odmaii,  vbo 

carry  on,  in  partnership,  the  business,  among  otl^ 

things,  of  manufacturers    of  mustard  at  Korvkb, 

under  the  name  or  style  or  firm  of  J.  &  J.  GoIiiiiil 

They,  in  the  beginning  of  the  year  1893,  spplicdto 

the   comptroller  to  register  a  new  label,  of  wliicfc  I 

have  a  copy  before  me.    The  form  of  the  appBeitioa 

is :  [His  lordship   r«id   the    applioatioo,  tnd  cgb- 

tinned :— ]    I  have  heard  the  history  of  this  pecofar 

form  of  application  as  regards  the  essential  puticdan, 

and  it  appears  to  have  been  adopted  from  a  i(m 

which  has  been  sanctioned  by  the  comptroller  oc  t 

previous  occasion.      It  does  not  seem  to  me,  if  I  oty 

be  allowed  to  m^e  the  criticism,  to  be  a  very  bs^r 

one,  because  it  leaves  at  large  the  question  wbt  b 

meant  by  tlie  entire  distinctive  label.    But  it  is  tu 

be  inferred,  I  think,  from  the  form  of  the  smilicatioi 

that  the  entire  cUstinctiye  label  did  not  inolade  effjj- 

thing  which  appeared  on  the  label — that  kmm  oI 

the  words,  at  any  rate,  were  not  essential  parts  d  it, 

because  there  was  a  separate  claim  for  the  vords, 

"  Bull's  Head,"  and  there  was  a  disclaimer  d  tb 

exclusive  use  of  the  word  "mustard."     Ontiie'U 

of  March,    1893,  the    comptroller    writes :-"  With 

reference  to  your  application,  I  am  directed  to  retet 

the  form  in  order  that  it  may  be  so  amended  at  tc 

contain  the  statement  and  disclaimer  in  aoooidi^ 

with  sub-section  2  of    section   64  of  the  P*taits, 

Designs,  and  Trade-Marks  Acts,  1883  to  1888.  istfe 

following  terms :    *  The  essential  particulan  of  ^ 

trade-mark  are  the  combination  of  bnirs  head  and  H 

devices,    and  the  words  "  Bull's   Head,"  and  ^ 

applicants  disclaim  any  right  to  the  exdnsife  sse^ 

the  added  matter.'  "    Here,  again,  if  I  may  mikttf 

criticism,  that  i^pears  to  me  to  be  a  much  b^ 

statement  of  essential  partioulars  of  the  tnde-oio 

than  that   which  is  contained  in  the  appKctfa«^ 

because  it  defines  the  essential  particulars  by  ^^^^'^ 

to  certain  particulars  there  stated;  but  it  istow 

observed  that  the  applicants  are  required  to  disia 

any  right  to  the  exclusive  use  of  the  added  sftJ^ 

without  any  exception  whatever,    and  to  that jr 

applicants  took  exception  on  the  ground  that  pine 

the  added  matter,  according  to  that  statement  ofci 

essential  particulars,  consists  of  the  word  "  CoIbmb^^ 

which  is  a  part  of,  and  the  most  essential  part  A  * 

trade  name  of  the  firm,  and  of  the  namai  of  v 

individual  partners.  . 

I  shall  call  attrition  in  a  moment  to  the  p^ssagia 

the  Act  of  Parliament  on  which  that  <*i*****J 

based ;    in  the  meantime  I  may  shortly  ^^ 

what  they  desired  to  add  to  the  form  of  fW®^ 

which  the  comptroller  required  them  to  sign  ^« 

exception  in  these  terms,  **  except  in  ^,^^^ 

sists  of  our  name,"  an  exception  which  has  b» 

sanctioned,  as  I  understand,  by  the  co"*!*'^*^? i 

previous  occasion  when  some  of  the  trade-aaai 

the  same  firm  were  before  him.    The  "^*^ 

argued  before  him,  and  in  the  judgment  ™r2 

been  read  to  me  he  ultimately  decided  that  he  fl>^ 

not  allow  that  exception,  and  in  that  state  of  tmp 

the  matter  comes  before  me.  ^  ^^^ 

Now,  the  material  section  of  the  Act  of  P*nB»»| 


secaon,  ana  prucoouou  . — ^j  x^ww,  -ww  j^ —  -  -^ 
that  section  have  been  argued  Wore  ma.  "^ 
first  place  it  is  contended  on  behalf  of  tae  iR»- 
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cants  that  this  is  a  distinctive  label  entitled  to 
registration  under  sub-section  1  (c) ;  that  it  is  a  dis- 
tinctive label  consisting  of  everything  that  appears 
on  the  face  of  it,  including  the  words  **  Colman's 
Mustard,"  and  that  there  is  nothing  which,  in  the 
language  of  sub-section  2,  ought  to  be  regarded  as 
additional  matter.  I  do  not  propose  to  decide  any- 
thing on  that  question ;  it  does  not  seem  to  me  to  be 
iu  strictness  open,  having  regard  to  the  form  of  the 
applicants'  application  and  the  decision  of  the  comp- 
troller requiring  them  to  state  the  essential  particulars 
in  the  form  mentioned  in  his  letter  of  the  7th  of 
March,  1893. 

I  have  not  heard  Sir  Bichard  Webster  in  reply  upon 
it.  I  would  only  say  that  at  present,  not  having 
heard  him  in  reply,  but  having  heard  the  argument 
of  the  Solicitor-General  upon  it,  I  am  not  satisfied 
that  the  argument  of  the  Solicitor-General  may  not 
be  well  founded.  However,  I  decide  nothing  in 
respect  of  that,  but  leave  the  matter  to  be  decided  on 
a  future  occasion  if  necessary. 

The  applicants,  however,  object,  secondly,  that  the 
comptroller  is  requiring  them  to  disclam  additional 
matter  which  the  Act  does  not  compel  the  applicant 
to  disclaim,  on  the  ground  that  there  is  an  express 
proviso  that  a  person  need  not,  under  this  section, 
disclaim  his  own  name,  and  the  word  **  Colman,''  or 
**  Colman*s,''  which  appears  on  the  label,  is  stated  to 
be  the  name  of  the  applicants.  That  is  really  the 
question  which  it  seems  to  me  I  have  got  to  decide  on 
the  present  occasion,  and  the  comptroller  has  held 
that  the  word  *'  Colman's  "  is  not  the  name  of  the 
applicants  for  registration,  mainly,  I  think,  on  the 
ground  of  a  decision  of  the  Court  of  Appeal  in  the 
case  of  Pirie  v.  Goodallt  to  which  I  shall  call  attention 
presently.  Now  before  I  deal  with  it  let  me  look  at 
the  language  of  the  section  and  the  object  which  the 
Liegislature  appears  to  have  had  in  view  in  the  various 
enactments  which  are  contained  in  it.  I  may, 
perhaps,  begin  usefully  by  referring  back  to  section 
62,  which  relates  to  the  application  for  registration, 
and  that  begins  thus :  **  The  comptroller  may,  on 
application  by  or  on  behalf  of  any  person  claiming  to 
be  the  proprietor  of  a  trade-  mark,  register  the  trade- 
mark." **  Person  "  there,  though  used  in  the  singu- 
lar, may,  according  to  the  provisions  of  the 
Interpretation  Act  of  1889,  or  the  statutes  which  that 
Act  replaces,  be  treated  as  used  in  the  plural  number, 
but,  beyond  that,  it  is  expressly  enacted  by  section 
117  that  "person"  includes  **a  body  corporate." 
Then  section  63  is  immaterial,  but  it  is  observable, 
when  we  come  to  section  64,  that  the  Legislature  in 
Bub-section  1,  for  no  doubt  special  reasons,  has 
departed  from  the  language  of  section  62,  and  no 
longer  uses  the  word  "person."  "  For  the  purposes  of 
this  Act  a  trade-mark  must  consist  of,  or  contain,  at 
least  one  of  the  following  essential  particulars :  (a) 
A  name  of  an  individual  or  firm  printed,  impressed, 
or  woven  in  some  particular  and  distinctive  manner ; 
or  {b)  a  written  signature,  or  copy  of  a  written  signa- 
ture, of  the  individual  or  firm  applying  for  registration 
thereof  as  a  trade-mark."  Instead  of  using  the  general 
word  **  person,"  for  some  reason  Ihe  Legislature  has 
thought  fit  to  speak  there  of  the  name  of  an  individual 
or  firm.  Upon  that  it  is  possible  that  some  day  a 
question  may  arise  whether  the  name  of  a  body 
corporate  is  to  be  included.  It  is  not  necessary  for 
me  to  say  anything  upon  that ;  whether  a  body  cor- 
porate can  be  treated  as  an  individual  may  hereafter 
be  a  question  which  may  come  up  for  decision.  I 
say  nothing  on  that.  I  simply  calf  attention  to  the 
variation  in  the  language  from  the  62nd  section  and 
the  language  which  occurs  later,  because  in  the  3rd 
sub- section  of  the  same  section  we  find  this:  *'A 
person  need  not  under  this  section  disclaim  his  own 


name."  The  Legislature  for  some  reason  or  other  has 
there  reverted  to  the  language  of  section  62,  and  no 
longer  speaks  of  the  individuals  or  firms. 

Now  under  sub-section  (1)  of  section  64  the  Legis- 
lature is  engaged  in  defining  the  essential  particulars 
of  a  trade-mark.  In  sub-section  (2)  the  Legislature 
goes  on  to  provide  that  **  anyone  or  more  of  the  essen- 
tial particulars  mentioned  in  this  section,  any  letters, 
words,  or  figures,  or  combination  of  letters,  words, 
or  figures,"  may  be  added.  Therefore  any  person 
registering  a  trade-mark  is  not  confined  to  the 
essential  particuhu^  as  defined  by  sub-section  (1), 
but  there  is  upon  that  imposed  this  proviso,  that  the 
applicant  for  registration  of  any  such  additional 
mutter  must  state  the  essential  particulars,  and  must 
disclaim  the  added  matter.  Then  upon  that  comes  a 
further  proviso  or  qualification  that  **  a  person  need 
not,  unaer  this  section,  disclaim  his  own  name, 
or  the  foreign  equivalent  thereof,  or  his  place  of 
business."  Now  the  object  of  that  seems  to  have 
been  this:  that  persons  who  are  owners  of  trade- 
marks, or  desire  to  have  them  registered,  are  to  be 
entitled  to  register  them,  not,  so  to  speak,  as  bare 
trade-marks,  consisting  of  the  essential  particulars 
defined  by  sub-section  (1),  but  are  to  be  allowed  to 
make  statements  with  reference  to  any  matters  which 
might  occur  to  them  in  reference  to  the  goods  them- 
selves, obviously  with  reference  to  those  who  manu- 
factured them ;  obviously  also  with  reference  to  the 
place  where  they  were  manufactured ;  and  it  seems  to 
me  to  have  been  the  object,  having  regard  to  the 
proviso  contained  in  sub-section  (3),  to  enable  the 
owner  of  the  trade-mark  to  state  on  the  face  of  the 
mark  who  was  the  owner,  that  is  to  say,  the  manu- 
facturer, of  the  goods  to  which  the  mark  applied,  and 
the  place  at  which  they  were  manufactured,  so  as  to 
identify  the  goods  denoted  by  that  mark  with  that 
particular  manufacturer  and  that  particular  place  of 
manufacture.  The  first  objection  which  is  raised  to 
the  contention  on  behalf  of  the  applicants  with 
reference  to  this  disclaimer  is  that  the  word  '*  Col- 
man's"  is  not  the  name  of  the  person  registering 
within  the  meaning  of  this  sub-section. 

Now  I  shall  begin,  for  the  purpose  of  explaining 
my  view,  with  what  seems  to  be  a  simpler  case  than 
the  present.  I  shall  take  simply  this  case.  I  shall 
take  as  the  subject  of  manufacture  the  article  in 
question— namely,  mustard.  I  shall  suppose  that 
one  John  Smith  desires  to  register  a  trade-mark  con- 
taining certain  essential  particulars  with  this  addi* 
tion  :  *'  Mustard  manufactured  by  John  Smith." 
Now  I  cannot  see  why  that  addition  should  not  be 
made.  It  seems  to  me  to  fall  strictly  within  such 
additions  as  are  mentioned  in  sub-section  (2),  being  a 
combination  of  words.  Under  sub-section  (2)  John. 
Smith,  desiring  to  register,  is  required  to  disclaim 
the  additional  matter  with  the  exception  of  his  own 
name.  John  Smith  is  his  name,  and  therefore  he  is 
not  required  to  disclaim  the  words  "John  Smith" 
upon  the  mark  so  intended  to  be  registered.  That,  so 
far,  seems  to  me  to  be  dear  upon  the  very  language 
of  the  Act.  But,  if  I  understand  the  contention 
rightly,  it  is  said  that,  although  he  might  register  a 
trade-mark  with  the  words  '*  Mustard  manufactured 
by  John  Smith,"  he  must  not  register  a  trade-mark 
with  the  words  *'  Mustard  manufactured  hj  Smith" 
without  a  disclaimer  of  the  name  '* Smith" — the 
whole  additional  matter.  That  does  seem  to  me  to  be 
a  very  extraordinary  contention ;  but,  of  course,  I  am 
bound  by  authority,  if  such  exists;  and  it  is  said  that 
an  authority  to  that  effect  does  exist  in  the  decision 
of  the  Court  of  Appeal  in  the  case  of  Pirie  v.  Ooodall, 
to  which  I  have  been  referred.  Now  in  that  case 
there  had  been  registered  a  mark  of  which  I  am 
kindly  furnished  with  a  copy.    '<  Pirie's  Parchment 
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Bank "  were  the  words  registered,  and  on  the  side 
there  is  this  disclaimer:  "The  applicants  do  not 
claim  any  right  to  the  exclusive  use  of  either  tiie 
word  *  Parchment '  or  the  word  *  Bank  *  appearing  in 
connection  with  this  mark."  So  that  all  Siat 
remained  as  an  essential  part  of  the  mark,  if  it  were 
well  registered,  was  the  word  "  Pirie's."  In  an 
action  for  an  infringement  of  the  mark  brought  by 
Messrs.  Pine  against  Messrs.  Goodall,  Yangban 
Williams,  J.,  decided  that  the  mark  was  not  a  good 
one,  and  the  point  which  was  afterwards  raised  does 
not  appear  to  have  been  made  before  him ;  but  in  the 
Court  of  •  Appeal  it  was  contended  that  the  mark 
might  be  supported  as  being,  under  section  64,  sub- 
section 1  (cr),  a  name  of  an  individual  or  firm  printed, 
impressed,  or  woven  in  some  particular  and  distinctive 
manner.  Now  Lindley,  L.  J.,  in  delivering  the  judg- 
ment of  the  Court  of  Appeal,  says  this  (I  read  from  the 
report  at  page  20  of  the  9th  volume  of  the  reports  of 
Patent  Cases) :  **  Mr.  Willis  Bund  started  a  point 
which  had  been  started  in  the  court  below,  but  which 
his  leader  had  not  the  courage  to  start  here.  He  says 
the  trade-mark  is  *  Pirie's  *  and  that  tiiese  words 
'Parchment  Bank'  are  mere  additions  to  that. 
Well,  to  dispose  of  that  point  we  have  to  read  the  sec- 
tion, which  is  section  64,  and  to  ask  ourselves  whether 
'Pine's'  as  printed  here  in  the  genitive,  with  a 
comma,  is  '  the  name  of  an  individual  or  firm  printed, 
impressed,  or  woven  in  some  particular  and  distinc- 
tive manner.'  Well,  it  is  not  the  name  of  an  indivi- 
dual, it  is  not  the  name  of  a  firm.  I  cannot  say,  of 
course,  offhand  whether  it  is  printed  in  any  particular 
or  distinctive  manner.  All  that  is  shown  upon  the 
register  is  that  the  letters  are  printed  in  outline. 
That  is  common  enough,  but  the  true  answer  to 
this  is  that  it  is  an  ingesdous  suggestion,  and  '  Pirie's ' 
is  not  the  name  of  an  individuu,  and  is  not  the  name 
of  a  firm."  I,  of  course,  entirely  bow  to  that  deci- 
sion. I  am  not  quite  sure  how  far  it  goes,  because 
the  Lord  Justice  is  careful  to  point  out  that  tlie  trade- 
mark is  **  Pirie's "  printed  m  the  genitive  with  a 
comma,  and  I  am  not  sure  that  he  was  not  really 
dealing  with  that,  and  saying  that  the  name, 
as  it  there  appeared,  could  not  be  the  name 
either  of  an  inoividual  or  of  a  firm.  I  am  not 
sure  that  he  meant  to  treat  the  case  as  if  the 
name  of  Pirie's  alone  had  appeared  in  the  trade- 
mark; but,  however,  for  the  purpose  of  my  deci- 
sion, I  desire  to  adopt  the  view  that  it  was  there 
held  that  the  word  •*  Pirie's  "  alone,  being  merdy  part 
of  a  name,  could  not  be  the  name  of  an  individual  or 
the  name  of  a  firm  within  section  64,  sub-section  (1) 
(a).  Does  it  follow  that  I  ought  to  extend  that  doo- 
trme,  if  it  was  thus  laid  down,  to  the  case  of  a  person 
who  seeks  to  justify  the  retainer  of  such  a  word  as 
"  Colman's "  upon  a  trade-mark  under  the  proviso 
contained  in  sub-section  (3)  P  It  seems  to  me  that  I 
am  not  bound  so  to  hold.  As  I  have  already  pointed 
out,  section  64,  sub-section  (1),  defines  the  essential 
narticulars  of  a  trade-mark.  The  Legislature  has 
limited  in  various  ways  and  in  various  directions  those 
essential  particulars. 

If  it  is  to  be  held  that  "individual"  or  "firm" 
does  not  include  a  body  corporate,  not  every  name 
will  fit  into  the  definition  in  sub-section  (1)  (a) ;  and, 
as  regards  words  other  than  names,  they  are  limited 
very  carefully  by  sub-section  (I)  {d)  and  (c).  There- 
fore, it  may  be  that,  when  a  person  comes  to  register 
a  trade-mark,  and  has  to  make  out  that  he  has  placed 
on  his  mark  one  of  the  essential  particulars  mentioned 
in  the  Act,  the  Act  ought  to  be  read  in  the  strictest 
manner  against  bim,  and  he  ought  not  to  be  allowed 
to  register  a  mark  unless  he  makes  out  clearly  that  he 
has  one  of  the  essential  particulars  named  there.  But 
when  we  come  to  the  added  matter  which  is  to  be 


disclaimed,  except  always  his  own  nameorhison 
place  of  business,  it  seems  to  me  that  there  is  do 
necessity  fbr  reading  the  Act  so  strictly;  tbi  ikt 
o^eot  being  that  the  goods  to  which  tiie  muk  ia 
affixed  might  be  pointed  out  as  being  those  of  a 
particular  manufacturer  carrying  on  busmeas  it  i 
particular  place,  then,  so  long  as  the  msnnfictarg 
fairiy  uses  his  name,  or  a  part  of  his  name,  up(m  a 
mark  which  complies  in  other  respects  with  the  Act, 
and  so  long  as  be  is  not,  by  suppressing  part,  of  kn 
name,  guilty  of  any  misrepresentation,  so  thit  tbe 
maik  ought  to  be  treated  as  being  calcokted  to 
deceive,  I  cannot  see  why  he  may  not  use  a  put  d 
his  name.  I  have  a  difficulty  in  seeing^  ctherwiie, 
what  is  to  be  laid  down,  because,  if  nothing  short  d 
the  whole  name  will  do,  then  even  tiie  un  <i{  n 
initial  to  denote  the  Christian  name  would  seem  to 
call  for  a  .disclaimer.  I  cannot  believe  that  that  w 
intended,  and  it  seems  to  me  that  if  John  Stroll  d 
whom  I  spoke  before,  desired  to  register  his  trade- 
mark with  reference  to  mustard  as  "  Mostaid  hubq- 
faotured  by  Smith,"  he  ought  not  to  be  called  opia 
to  disclaim  "  Smith,"  which  forms  a  leadtof  put  of 
his  own  name. 

Now,  having  got  so  far,  does  it  make  any  diioRDN 
that  he  registers  "  Soiith's  Mustard,"  or  seeb  to 
register  a  label  with  "  Smith's  Mustard  "  upon  it  ?  I 
cannot  see  why  it  should.  He  could  register  "Km* 
ixrd  manufactured  by  Smith  "  as  it  appeais  to  m; 
he  could  register  "  Mustard  the  mannfactoie  of 
Smitii " ;  and  if  he  chooses  to  abbreviate  tad  p« 
"  Smith's  Mustard,"  why  he  should  not  do  it  1  m^ 
see.  It  was  suggested  that  it  was  a  descriptks  d 
the  mustard,  and  not  a  real  use  of  his  own  itsK 
But  I  cannot  attach  any  other  meaning  to  "  Sjffitf  * 
Mustard  "  upon  a  trade-mark,  exc^t  as  |>nfiia  /ao' 
denoting  that  Smith  is  the  owner  of  the  trade-Biii 
and  the  manufacturer  of  the  mustard. 

So  far  for  a  single  person  trading  in  his  own  nacaa. 
I  have  next  to  consider  the  case  of  a  firm,  heas^ 
here  is  a  firm  consisting  of  five  individuals.  Tbsc  s 
a  little  difficulty  in  construing  the  sectioa  mtk 
reference  to  the  case  of  a  firm.  In  this  particak 
case  the  partners  are  all  named  Cdman.  The  la^ 
of  the  firm,  as  I  have  said,  is  J.  &  J.  Colman. 

It  was  contended  by  the  Solicitor-General,  aad^ 
am  far  from  saying  that  there  is  not  a  great  ikal  is 
his  argument,  that  sub-section  (1)  ought,  for  tkepif- 
poses  of  trade-marks  belonging  to  a  firm,  to  be  reiu 
"  A  firm  need  not  under  this  se^ion  disdaim  ftb^ 
own  name."  In  that  case,  the  name  being  J.  4^* 
Colman,  if  they  put  "J.  &  J.  Cohnan"  on  » 
trade-mark  they  do  not  require  to  diadaim  * 
Another  suggestion  is  that  I  am  simply  to  ado;^  ttf 
language  of  the  Interpretation  Act,  and  read  ^ 
words  **  a  person  "  as  m  the  plural,  and  aay  4^ 
"persons"  need  not  under  the  section  diadMmtt* 
own  name,  and  treat  the  five  applicants  as  a  S^^^*?* 
persons  all  bearing  the  name  of  "  Colman  **  who  ajpf 
for  the  registration  of  a  trade-mark.         

I  think  there  is  very  great  force  in  the  ■'^■^if 
the  Solicitor-General  that  the  fair  and  IroaiMBr* 
way  of  reading  the  section  where  persons  *Pp'ir*J* 
firm  would  be  to  read  it  in  the  first  way.  na«2< 
"  a  firm  need  not "  or  "  persons  trading  as  a  fi« 
need  not  uqder  this  section  disclaim  tiioir  own  w»c. 
and  treat  the  name  of  a  firm  as  the  namet^  the  gr(^ 
of  persons  for  this  purpose.  A  similar  ^"®^*""?]^r 
arise,  I  conceive,  with  reference  to  a  single  indni»; 
because  the  John  Smith  whom  I  have  "^^^ 
might  for  good  and  sufficient  reasons  trade  ™f  ** 
name  of  John  Jones,  and  if  he  sought  to  ■'j^'' 
application  in  his  business  name  of  John  Jop^^'f  * 
put  "John  Jones"  on  his  trade-mark  in«****J;. 
"John  Smith"  it  might  very  weU  be  that  the  o^^ 
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le  cumptrolier  would  treat  **  John  Jones ''  as  the 

10  of  John  Smith  for  the  purpoae  of  his  applicft- 

within  the  meaning  of  the  proirieo.     I  have  cDt, 

rer«  on  this  occaflion,  m  it  sfieiris  to  me*  to  decide 

mx  the  Tariona  oonitnictiona  of  that  proviso  as 

•d  to  firms*     I  hfhve  already  said  that  Colman  is 

Hatae  of  eyery  partner;  J.   &  J.  Oolnian  is  the 

of  the  flrifi.     1  Lave  held  that  the  whole  name 

of  ft  single  pet'flon  need  not  be  pliiced  on 


ltiiide*mai-k.     It  seems  to  me  that  equally  the 
»e  of  f^ach  partner  or  the  whole  name  of 
I'need  not  appear  on  the  trade^mark^  and  that 
"idetit,  aa  before,  if  we  ilnd  that  the  name  ii 
ity  and  }iOnil  Jide  on  the  face  of  the  trade- 
:  stieh  a  way  that  it  cannot  be  mistaken  for 
el«e  than  the  name   of    the  owner  of  the 
rk  and  the  inanufacturer  of  the  goods   to 
that  mark   relates.     In  my  judgment,   there- 
form  whiijh  was  settled  and  adopted  by  the 
Her  on  the  former  occasion   was  the  proper 
oely,  that  the  disclaimer  ought  to  run  thus  : 
t  the  owners  disclaim  any  right  to  the  exclusive 
F  of  the  added  matter,  except  in  so  far  it  consists 
their  name/*     It  seems  to  me  that^  on  the  ground 
:rh  I  have  stated i  the  decision  of  the  comptroller 
*o  be  varied.     As  to  costs »  1  will  expreia  my 
in  thia  case  with  out  prejudice  to  the  general 
the  cotDptroller  to  receive  his  eosts,  if  such 
rule ;  this  is  a  case  in  which  he  might  very 
waive  atto%  tight^  and  the  proper  order  will  be 

iUcitora  for  the  appellants,  E.  FIuj:^  Lmdbittrr,  & 
m,  for  IF.  m  Titktl  ^  Co.,  Norwidi. 

dtor  for  the  respondent,  Solktior  to  thr  Board 


^iS*^J  }  ^^^  ^^  *  "^^^  ^* 

In  rt  SjoTH. 
SMtTH  r.  LahcasTEK,   (a.) 

I  Imid — Codi—Scvtnral  persom  forming  tenant  for 
'Stvtnd  »i^k\Urr«—-HMfd  Land  Ad^  IS82  (45  c£ 

Ft€i.  €.  38). 
\  a  mde  hy  fiv\m^  jttr^on*  who  iogfthm"  cmtstituted 

Titrn  etittVeii  to  e^'trdst  the  pawftt  of  a  tt^miniftiT 
}^d^  iht  SftiM  Land  Ad,  one  sH  of  tmU  only  is 

'  r  Qut  of  iht  pratttda  ofsah^ 

the  application  of  twenty-five  persons  who 
her  constituted  the  person  entitled  to  exercise 
Hirers  of  a  tenant  for  life  under  the  Settled  Land 
trtisteys  were  appointed,  for  the  purposes 
t,  of  the  will  of  the  testatrix.  The  con  tracts 
Twere  signed  by  a  Mr.  Fowle,  a  Bolicitor^  as 
?  lor  all  the  parties,  but  some  of  them  employed 
^ia  solicitors  to  peruse  and  approve  the  oonvey- 
I  ^  their  behalf.  On  a  summons  by  the  truateea 
\  for  directioni  what  costs  should  be  paid  out  of 
■  i  of  sale,  Kekewich^  J,,  held  that  only  one 
f  coats  ihould  he  allowed  as  vendor's  costs  out  of 
di  of  sale* 

i  w&B  a  motion  by  some  of  the  tenants  for  life 
'  the  order,  asking  that  the  separate  costs  of 
Lrate  solicitors  might  be  allowed  out  of  the 
[  of  sale. 

iTerrtli^  for  the  motion.— On  the  analogy  of  the 

t»orted  by  Fkastcis  T.  Duka,  Esq*,  Barrister- 
at-Law* 


practice  under  the  Partition  Act  each  person  is  en- 
titled to  appear  by  a  separate  aoHoitor  I  Ilmfvphrcy» 
V*  Jones,  34  W;  E.  I,  31  Ch.  D,  30;  In  re  BtcJc,  31 
W,  R,  910,  24  Ch.  D,  608  ;  Cardtymi  v.  Cun^m-Howe, 
37  W*  E.  621,  41  Ch,  B.  375- 

Gtortft  Williamson,  for  the  other  tenants  for  life* 
Fawcm^  for  the  trustees. 
If.  T^rreil  T«plied. 

K}^£S1¥1CH,  J*— In  this  case  an  order  for  the  ap- 
pointment of  trustees  of  the  will  for  the  purposes  of 
the  Battled  Land  Act  was  made  upon  the  application 
of  all  the  parties  (twenty-  five  in  number)  who  con- 
atitued  the  tenant  for  lifd,  or,  more  strictly  speaking, 
the  psrion  entitled  to  exerciae  the  power  of  tenant 
for  lifo  under  the  Act.  The  property  was  sold,  and 
on  such  sale  Mr.  Fowle  acted  as  solicitor  of  the 
vendors,  being  instructed  for  that  purpoee  by, 
roughly  speaking,  four- fifths  of  the  several  aforesaid 
parties.  The  others  instructed  independeut  solicitors, 
some  one  and  some  another,  and  the  question  ii 
whether  these  independent  soltoitors  are  entitled  to 
receive  any.  and  what,  coats  out  of  the  citpital  of  the 
proceeds  of  side.  Ou  the  case  coming  before  the 
chief  clerk  he  was  of  opinion  that  there  should  be 
only  one  bill  of  costs  allowed  for  the  vendors,  to  be 
according  to  the  scale,  but  that  it  was  reasonable  for 
Mr.  Fowle  to  send  the  conveyances  for  execution  by 
such  of  the  vendors  aa  did  not  instruct  him  to  the 
other  solicitors,  and  that  each  of  them  should  be  paid 
three  guineas  for  obtaining  the  execution  by  his 
clients,  but  he  did  not  allow  these  solicitors  anything 
for  perusing  the  conveyances  or  other  charges.  With 
this  the  independent  solicitors  were  dissatisfied,  and 
the  matter  came  before  me  in  chambers,  and  I 
held  that  the  independent  solicitors  were  entitled  to 
no  costs  at  all  out  of  the  proceeds  of  sale,  and  this  is 
a  motion  to  discharge  the  order  then  made. 

The  fi.rst  step  in  the  argument  of  the  applicant  is  a 
reference  to  the  Settled  Land  Act,  1882,  «.  21,  iub-sec- 
tion  U>,  which  directs  payment  out  of  the  proceeds  of 
sale  of  costs,  char gea,  and  expenses  of  or  incident  to  the 
exercise  of  any  of  the  powers,  or  the  execution  of  any 
of  the  provisions  of  the  Act.  But  this  does  not  ad- 
vance the  matter.  It  ia  common  ground  that  the 
costs  properly  incurred  in  and  about  the  sale  and  the 
conveyances  of  the  property  to  the  purchasers  ought 
to  be  paid  out  of  the  purchase- money.  But  the 
question  is  whethf^r  these  costs  were  from  that  point 
of  view  propeily  incurred.  The  next  step  was  a 
reference  to  the  rules  under  the  Solicitors'  Eemunera- 
tion  Act,  which  were  relied  on  as  showing  tbat  these 
sohcitors  were  entitled  to  charge  for  their  aer vices  on 
the  lines  there  prescribed*  I  am  not  considering 
whether  as  between  them  and  their  clients  they  are 
not  entitled  to  be  paid  the«e  costs,  but  whether  they 
ought  to  be  paid  out  of  the  proceeds  of  sale,  and  the 
SoUoitors'  Retauneration  Act  and  the  rules  thereunder 
do  not  seem  to  me  to  touch  the  question.  An  argu- 
ment deserving  more  attention  was  rested  on  the 
analogy  of  the  Partition  Act  atid  the  practice  there- 
under] According  to  that  practice  the  owner  of  every 
share  ia  entitled  to  appear  by  a  separate  fciolicitor  at 
the  cost  of  the  entire  estate,  so  that  in  an  extreme 
case  there  may  be  paid  out  of  the  proceeds  of  sale 
as  many  bills  of  costs  as  there  are  shares.  The 
ajiswer  to  that  argument  is,  that  here  the  parties  in- 
terested have  not  st^parate  shares*  They  together 
constitute  one  tenant  for  life  (see  Settled  Land  Act, 
1882,  s.  2,  sub-section  (J),  and  a  sale  under  the  powers 
of  the  Act  is  necessarily  the  operation  of  all  acting 
conjointly  and  not  concun-ently.  If  any  statutory 
provision  or  the  practice  of  the  court  gave  these  in- 
dependent  solicitors  separate  biUs  of  costs  as  against 
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the  proceeds  of  sale,  I  should,  of  course,  be  bound  to 
allow  them,  and  therefore  I  have  carefully  considered 
the  question  whether  they  are  entitled  wholly  or 
partially  to  what  they  claim.  But  it  is  certainly  not 
a  case  in  which  I  should  be  disposed  to  exercise  anj 
discretion  vested  in  me  favourably  towards  the  appli- 
cants. The  purchase-money  is  something  over 
£2,000.  The  interest  of  each  person  in  the  estate  is 
necessarily  small,  and  the  costs  are  necessarily  large. 
I  do  not  think  I  ought  to  encourage  any  increase  of 
them.  Even  if  the  proceeds  of  sale  were  greater,  and 
the  interests  of  the  parties  were  more  extensive,  I  do 
not  think  I  should  be  disposed  to  come  to  a  different 
conclusion.  I  see  no  reason  why  some  few  of  a  large 
body  of  tenants  in  common  for  life  should  indulge  in 
the  luxury  of  separate  solicitors  at  the  cost  of  the 
corpus.  The  settlement  of  conveyances  to  pur- 
chasers might  reasonably  and  safely  be  left  to  the 
solicitor  acting  for  the  main  body. 

Motion  re/used,  with  costs. 

Solicitors,  Andrew  Wood  &  Co.,  for  Waistdl,  North- 
allerton; Hickin,  Smithy  &  Capel  Cure;  William^ 
son,  Hill,  &  Co,,  for  FowU  &  Horsfcdl,  Northallerton. 


Q.  B.  Div.  \  ^      „- 

(Cave  and  Collins,  JJ.)  j  ^^^  ^^• 

Holland  and  Another  t;.  Leslie,  (a.) 

Practice — Amendment — Writ  issued  for  service  out  of 
jurisdiction — Substitution  of  cause  of  action — Order 
28 — Applicability  of. 

The  provisions  of  order  28  apply  to  a  writ  issued  for 
service,  or  of  which  notice  is  to  be  served,  out  of  the 
jurisdiction,  and  the  indorsement  on  such  writ  can  be 
amended  under  that  order  when  the  judge  is  saiisjied  that 
the  conditions  as  to  the  cause  of  auction  which  are  ap^ 
plicable  to  the  granting  of  leave  to  issue  an  original  writ 
are  observed  in  the  case  of  the  amendment. 

Appeal  from  chambers. 

The  action  was  brought  upon  a  bUl  of  exchange  and 
for  goods  sold  and  delivered. 

The  writ  was  issued  for  service  out  of  the  juris- 
diction, and  notice  of  the  writ  was  served  out  of  the 
jurisdiction  upon  the  defendant,  who  was  a  foreigner, 
resident  in  America.  The  writ  was  indorsed  with  a 
statement  of  the  plaintiff's  claim,  but  subsequent  to 
the  service  of  the  notice  upon  the  defendant  it  was 
discovered  that  by  mistake  the  claim  was  made  upon 
a  bill  which  had  been  met,  instead  of  one  which  was 
still  outstanding. 

The  plaintiff  thereupon  took  out  a  summons  at 
chambers  to  amend  the  writ  by  substituting  the  out- 
standing bill  for  the  one  upon  which  the  daim  was 
made. 

The  master  in  chambers  made  an  order  'amending 
the  writ  as  prayed,  and  upon  appeal  to  the  judge, 
Lawrance,  J.,  confirmed  the  order.  The  defendant 
appealed. 

Thormis  Watt,  for  the  defendant. — ^There  is  no 
jurisdiction  to  amend  a  writ  issued  for  service,  or 
of  which  notice  in  lieu  of  service  under,  ord.  11,  r.  6, 
is  to  be  served  out  of  the  jurisdiction.  The  action 
here  should  have  been  begun  de  novo,  and  a  fresh 
notice  served.  The  argument  in  support  of  the 
application  to  amend  must  be  put  as  hig^h  as  this, 
that  once  notice  is  served  out  of  the  jurisdiction  the 
proceedings  are  before  the  court  for  all  purposes. 
But  that  cannot  be ;  for  leave  to  serve  a  writ  out  of 


(a.)  Beported  by  John  P.  Mellor,  Esq.,  Barrister* 
at-Law. 


the  jurisdiction  under  ord.  2,  r.  4,  cannot  be  gimit 
all  in  certain  cases;  for  instance,  in  actions  for  tort.  It 
therefore,  order  28  applied,  it  would  only  beneoeBU7 
for  the  plaintiff  to  obtain  leave  to  serve  his  writ  forraie 
small  breach  of  contract,  and  then  by  amendflMBt 
substitute  a  cause  of  action  in  respect  of  wfai^  k 
could  not  originally  have  obtained  leave  to  issaeku 
writ  The  Cassiopeia,  27  W.  B.  703.  4  P.  D.  185, » 
an  authority  to  show  that  where  a  writisamendednu 
to  introduce  a  new  claim  it  must  bo  served  as  an  oi^ 
writ.  [He  also  cited  Diamond  v.  Sutton,  14  W.  B.  Sii 
L.  B.  1  Ex.  130 ;  Jtoberts  v.  Worsley,  2 Cox,  389;  hn 
Hartley,  [1891]  2  Ch.  121.  40  W.  B.  Dig.  187; 
There  is  a  further  objection  to  this  order,  inaumcku 
the  application  to  amend  was  not  sn^^KHied  it 
chambers  by  affidavit  of  the  necessary  facts. 

Lewis  Thomas, — ^None  of  the  cases  cited  ^j. 
The  Cassiopeia  turned  entirely  on  the  paitiw 
practice  in  admiralty.  Here  all  that  was  mutsmj 
to  entitle  the  judge  to  amend  was  that  he  ihoald  it 
satisfied  that  there  was  a  good  cause  of  action  rads 
the  rules,  when  order  28  applies.  As  to  the  aeeo^ 
point,  it  was  not  taken  at  chambers. 

Watt  replied. 

Caye,  J. — There  are  two  points  made  on  tUi 
appeal:  1.  That  there  was  no  power  to  miketk 
amendment  at  all ;  and  2.  that  the  facts  wm  aat 
verified  by  affidavit  As  to  the  first,  it  wss  ooiladed 
that  order  28  does  not  apply  to  actions  agiiiA 
persons  residing  abroad  which  have  to  be  ^muaeoBd  , 
by  writ  such  as  this,  and  that  if  an  amendmait  s 
made  in  such  actions,  the  process  of  service  has  tab 
gone  through  all  over  again.  I  think,  however,  ^ 
is  quite  unnecessary.  There  is  nothing  whatenr  t 
show  that  order  28  does  not  apply  here,  and  tfe 
results  of  holding  that  it  did  not,  would  be  lo  feooa 
that  it  would  require  the  strongest  demonstnSka  ct 
its  inapplicability  to  induce  ihe  court  so  to  hdd,  &  aok 
in  which  the  appellant  has  failed.  None  of  the  oua 
cited  go  the  length  contended  for.  In  this  cam  t^ 
defendant  was  represented  by  a  solicitor,  and  tkngk 
the  judge  ought,  of  course,  to  be  satisfied  tiut  •&  tat 
conditions  which  are  applicable  in  the  »se  d  ^ 
original  writ  for  an  original  cause  of  aetiM  sn 
observed  with  respect  to  the  amendment,  yst  if  bes 
satisfied  that  these  requisites  are  observed,  tiist  ■  ^ 
that  is  necessary  to  enable  him  to  amend  titf  ^ 
under  order  28, 

As  to  the  second  point,  to  my  mind  it  is  bcfv 
doubt  that  if  one  partv  objects  before  the  judge  <' 
master,  the  facts  reliea  upon  by  the  oppostte  pc? 
must  be  put  upon  affidavit,  but  parties  so  oitmsfs* 
to  accept  a  statement  of  them  instead,  thai  it  is  frr- 
quently  so  set  down.  I  am  not,  however,  Ak*? 
satisfied  that  this  point  was  taken  at  chsznben^tf^ 
is  not  stated  upon  affidavit  and  the  notioe  d  if^ 
does  not  induae  it,  and  it  is  admitted  tlist  the  neotf- 
sary  facts  could  have  been  put  on  •^'^''^•^^ 
chambers  by  the  plaintiff.  We  must  therefore  few 
upon  the  first  point  only,  and  upon  that  posit  6* 
appeal  fails,  and  must  be  dismissed. 

Collins,  J. — I  am  of  the  same  opinion  i9«  ^ 
same  grounds. 

Appeal  dismissed. 

Solicitors  for  ihe  defendant,  Webster  Jt  WMtr* 

Solicitors  for  the  plaintiff,  W.  H.  Herhert, 


Yoi.xm.        [jui,7.tm]        THE  WEEKLY  REPORTER. 


561 


f  C,  OP  A*  COLK  V,  Bl-Ey,— EOCLESLABTTOiX  COKMBS.  JOK  E^QLAJfD  t'.  PaRR  AND  OtHBES.         C.  OF  A, 


CouTf  Of  apjtai. 


From  Q,  B,  Div, 
ord  Esher,  M,R.,  and  Kay 


June  5* 


Cole  y.  Eley,  {a,) 


-Vhatgifig  fyrd^^CoiU^Asiignment  of  judg- 
I  debi — '*  BoTia  fide  purchasi^r  for  raim  mthout 
'"SoUcitori  Ad,  1860(23  t^  24  Vict.  c.  127), 

f^i (in  28  c/  tht  SoticiUfrs  Ad,  1860,  the  court 

t  dedare  the  itilkiior  in  an  action  mitiUed  to  a  charge 

1  the  ptvp&riy  recovered  t/r  preserved  for  hia  costs  and 

k-J,  '*  and  oil  conveyuitcm  Qnd  acta  dmm  to  defeat 

.     tuck  charge  or  right  shait^  uniej^a  made  (0  a 

^  fide  puTchaaer  for  value  without  notktj  bt  ahso- 

f  vQi'd  and  0/  mt  effect  tu  agatn&t  sack  charge  or 

!  plaifUiffr  hnving  recovered  judtjrtmit  for  a  mm  qf 
Sf,  asmgned  the  judgmerd  dM  t<i  a  ptrchctser  for 
*  The  piirchastr  guve  vvtke  of  the  a^tgnmetd  to 
tlainiiff'o  mdicAior^  who  th^refipun  aifpHed  for  and 
u€d  a  charging  order  frr  hi$  coiits  uptm  the  mmity» 
red  in  (lie  ticiioti^ 

(ajimiing  the  fUci$i0n  of  the  Queen*s  Benoli 

a,  ante,  p.  505,  [1894]  2  Q,  li,  ISO),  thtd.  as  the 

^  er  kutjsf  at  the  time  of  tlu  asBigmntnt  that  the 

J  had  hepn  the  auhjed-mntter  of  an  adiirn^  he  had 

i  of  the  eolicitor^^  right  t<y  a  charge,  and  he  was  rtot^ 

fore,    a    purchaiter  for    value    "  wiihuut    notice  '* 

hin  the  meaning  if  sedion  28, 

FaithfuU    t?.  Ewen,  2ti   W.  B.  270,   7  CL  D.  495, 

from  an  order  of  the  Queen's  Bencli  Bivi- 
(Charlei  and  Collins,  JJ.)  affirming  an  ord  or  of 
Prance,  J,,  at  cbambei^  makings  a  eliarging  order, 
under  i«*ction  28  of  the  8olic3it(>r«  Act,  in  favour  of 
th©  ftolicitor  for  the  plaintiff  in  th^i  action  of  Coh  v. 
Ehjj  for  his  costs  and  ejrpenst^s  "P'^*^  "  ^*"w  of  monpj^ 
■HKovpred  in  that  action,  rqwrt^il  tuitr,  p,  aOo,  [1H941 
^"   B.  ISO. 

tie  plainliif,  having  recovered  judgment  by  eon- 
;  lor  ft  turn  of  monny  payable  by  instalmentSj  by 
■  sAsignetl  the  judgment  debt  for  value  to  one 
who  Imd  l>een  a  witness  in  the  action.  Jtead 
I  notice  of  the  lisaignment  to  the  plaintift-s  aoli- 
,  who  thereupon  applied  for  and  obt^tined  a 
|jn^  order  as  above, 
appealed. 
^S  &  24  Fict.  c.  127f  B,  2S:  -  In  avery  case  in  which 
oUtator  shall  be  employed  to  prosecute  or  defend 
'  wuity  matter,  or  proceeding  in  any  court  of  jiis- 
,  tbe  court  or  jud^e  may  declare  such  solicitor 
«ilitled  to  a  charge  upon  the  property  recovered  or 
tjrrs*  rved,  and  upon  sach  declaration  being  made  the 
sr  shall  have  a  charge  upon  the  property  ■ 
all  conveyances  and  acta  done  to  defeat,  or 
which  shall  operate  to  defeat,  such  charge  or  right 
liuUl,  unless  made  to  a  hornet  fide  purchaser  for  vatue 
without  notice,  be  absolutely  void  and  of  no  effect  as 
^^iikiH  such  charge  or  right/* 

A£f,  Kent,  for  the  appelliint* — The  appellant  h  a 
■^  fide  pnrchaser  for  value  *'  without  notice.** 
Hfcre  must  be  notice  of  the  charging  order.  Section 
Bof  the  Solicitor*  Act,  1800,  only  gives  the  solicitor 
rHght  to  come  to  the  court  and  ask  for  a  charging 
ttrder.  The  "  notice  "  mentioned  in  the  section  meant 
notice  that  the  court  has  made  a  charging  order. 

y)  fieported  by  W.  F,  BARtiy^  %^,,  Barmter-at- 

liftW. 


Here  the  charging   order    w^  subsequent    to  the 

assigntuent. 

He  referred  to  Hough  v.  EdwardB,  1  H,  &  N*  171, 
5  W.  R.  a  L*  Dig,  217;  The  Hope,  32  W,  E.  269,  8 
P.  D.  144,  at  p.  146?  Archbold's  Practice^  13th  ed.. 
p.  143;  Birchall  v,  Pugin,  23  W,  R.  923,  L.  R,  10 
C.  P,  307 ;  Faithfull  V.  Ewen,  26  W.  R.  270.  7  Ch,  D, 
49o;  Shtppetj  ^.  Ortg,  28  W.  R,  877;  Dalhw  v- 
Garrold,  33  W,  E.  219,  14  Q.  B,  D.  543 ;  In  rt  Suffktd 
.£  Watts,  36  W.  E,  584,  20  Q,  B,  D.  693, 

Smf/tg,  Q.O.t  and  Crispe,  for  the  respondent,  the 
solicitor,  were  not  called  upon. 

Lord  EaHER,  M,R. — It  is  unnecessary  to  go  through 
all  the  cases.  It  is  quite  clear,  as  Cofiius,  J,,  said  in 
hia  judgment  in  the  ^jreaent  case,  that  Faithftdi  v. 
Eiven  decides  that  notice  that  the  subject-matter  of 
the  assignment  is  the  subject  -  matter  of  a  suit 
amoustA  to  notice  to  the  assignee  of  the  existence 
of  the  solicitor's  right  to  a  lien,  Such  knowledge  as 
that  prevents  the  purchaser  from  being  a  purchaser 
for  value  '*  without  notice.^*  11a at  is  exactly  the  case 
here»  FatthfuU  v*  Eweti  was  a  decision  of  this  oourt, 
and  it  was  followed  in  other  cfisea  also  in  this  court, 
an<i  those  cases  conclude  the  present  point. 

The  appeal  therefore  fails, 

Kay,  L,J, — I  agree.  When  the  purchaser  bought 
this  judgment  the  charging  order  was  not  made. 
Fnithfnll  V.  Emen,  however,  decided  that  it  was  not 
necesaary  that  the  purchjiser  should  have  notice  of 
the  charging  order,  but  that  it  was  aufiident  if  he 
knows  facta  which  entitle  the  solicitor  to  obtain  a 
charging  order.  In  this  case  the  purchaser  knew  that, 
because  he  purchased  the  plaintiflTs  rights  under  the 
judgment. 

A,  L.  Smith,  LJ*— I  am  of  the  s^me  opinion. 

There  are  four  cases  in  the  Goiirt  of  Appeal,  begin- 
ning with  Faithfull  v,  Ewen,  all  of  which  are  against 
the  contention  of  the  appellant* 

Appro  I  dismi&sed. 

Bolieitor  for  the  apjrt?llant,  F.  Noriftn. 

Solicitors  for  the  respondent,  I^untagut  Scfittt  ife 
Bfiker. 


From  Q,  B.  Div,  j 

(Lfjfd  Esher.  M,R.,  and  Kay  [  May  29-31, 

and  A.  L,  Smith,  L  J  J.)      ) 
Ecclesiastical  Coscmtssiokeks  for  Ejtoland  v. 

Parr  axd  Othebs,  (ti,) 
Vifpt/hfild^fmplird  admitfmtce  — Payment  tf  tjuH  rent — 
KnowlviJge  of  lord  i>r  steward — Ad  ion  of  ejedment  to 
rt^iver  imssetmion  quousque—^^^i^H^^^  of  Limitalkme— 
Vuuit  *tf  actimt — Refimal  tft  cofne  in  and  bt  admitted. 

Where  a  person  n^ho  ts  entitled  tty  be  admititd  a«  a 
copffhoM  tenant  of  a  jnaniff  has  ^laiff  tjuitrtnt,  and  the 
lord  if  the  mmmr  or  the  steward^  it^ith  knowledge  of  the 
fncti  of  the  ciiJ<f,  ha$  accepted  euch  pugment  from  htm  ai 
a  copt/ holder,  the  law  will  impttf  that  such  person  has 
been  adviitted  tenant  of  the  manor. 

With  regard  to  a  a  adion  t?f  tyrdinent  by  the  lortl  of  a 
manor  to  re^i^er  qnouaque  pm^eAkian  of  copyhold  land, 
the  Htutnie  of  LimitHtions  doe^  not  begin  to  run  till  either 
notice  ha9  been  given  (tr  jfrodumaliimj;  issned,  and  the 
permn  who  is  entitled  to  cotne  in  ami  be  ailtniited  hai 
rt" fused  t^i  complg  thereimthM 

Appeal  from  a  judgment  of  Wright,  J, 

The  action  waa  brought  by  the  lords  of  the  manor 

{a*)  Reported  by  F.  G,  Hdcker,  Esq,,  Barristt'r- 

afc*Lrfiw, 

•  36 
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of  MucloDg,  in  Essex,  to  recover  quousque  posses- 
sion of  certain  copyhold  tenements  forming  part  of 
the  manor. 

Prior  to  1870  one  Arthur  Zachariah  Cox  was  the 
plaintiffs*  copyhold  tenant  of  the  premises.  On  the 
28th  of  Apnl,  1870,  Cox  died,  having  devised 
the  said  copyhold  tenements  to  the  defendants 
Edward  Saunders  and  Leonard  Hopwood  Hicks  on 
certain  trusts.  The  defendants  Saunders  and  Hicks 
were  never  formally  admitted  tenants  of  the  manor, 
but  down  to  the  year  1891  they  regularly  paid  the 
quit  rents  payable  in  respect  of  the  copyholds  to  the 
pi aiD tiffs*  collector,  who  gave  them  receipts  in  the 
form  prescribed  by  the  steward  of  the  manor  and  paid 
over  the  rents  to  the  steward. 

On  the  27th  of  May,  1891,  and  on  the  25th  of  May, 
1892,  the  plaintiffs  made  proclamations  requiring 
Saimders  and  Hicks  or  the  customary  heir  of  Cox  to 
come  in  and  take  admittance  of  the  said  copyholds, 
the  fine  being  assessed  at  £765 ;  and  on  the  19th  of 
January,  1893,  the  plaintiffs  served  a  notice  upon 
Saunders  and  Hicks  requiringthem  to  attend  a  special 
court  and  be  admitted  to  the  copyholds  as  tenants  on 
the  court  rolls  of  the  manor.  The  defendants 
Saunders  and  Hicks  did  not  attend  the  special  court, 
and  the  plaintiffs,  on  the  15th  of  April,  1893,  issued  a 
warrant  for  a  seizure  qxwusque  of  the  said  copyholds. 
The  defendant  Parr,  who  was  the  occupying  tenant 
under  Saunders  and  Hicks,  refused  to  attorn  tenant 
to  the  plaintiffis. 

On  the  3rd  of  May,  1893,  the  plaintiffis  commenced 
this  action  for  the  purpose  of  compelling  the  defend- 
ants Saunders  and  Hicks  to  come  in  and  be  admitted 
tenants  of  the  manor  and  to  pay  the  fine. 

The  action  was  tried  before  Wright,  J.,  without  a 
jury.  The  learned  judge  gave  judgment  for  the 
defendants,  on  the  ground  that  the  payment  and 
acceptance  of  quit  rents  raised  an  implication  in  law 
that  the  defendants  had  been  admitted  tenants  of  the 
manor,  and  also  on  the  ground  that  the  plaintiffis' 
claim  was  barred  by  the  Statute  of  Limitations. 

The  plaintiffs  appealed. 

Bosanquett  Q.C.t  and  Archibald  Browrif  for  the 
plaintifiOs. 

Channelly  Q,C,y  and  Qodefroi^  for  the  defendants. 

The  following  authorities  were  cited : — BoBwell  v. 
Welsh,  or  Froswd  v.  Welch,  3  Bulst.  214.  Godb.  268, 
Cro.  Jac.  403 ;  Doe  d,  Bover  v.  Trueman,  1  B.  &  Ad. 
736;  Doe  d.  Leach  v.  Whitaker,  5  B.  &  Ad.  409; 
Coke*s  Copyholder,  section  46 ;  Baxvlinsmi  v.  Green, 
Poph.  127.  3  Bulst.  237 ;  Doe  d,  Tarrant  v.  Hellier,  3 
T.  E.  162 ;  Gilbert  on  Tenures,  p.  282 ;  Watkins  on 
Coypholds,  p.  268  ;  Scriven  on  Copyholds,  6th  ed.,  p. 
127  ;  In  re  Lidiard  and  JacJc8on*8  and  Broadley*8  Con- 
tract, 37  W.  R.  793,  42  Ch.  D.  254 ;  and  reference  was 
made  to  the  Copyhold  Act,  1841  (4  &  5  Vict.  c.  35). 

Lord  EsHEB.  M.R.— In  this  case  the  plaintiffs, 
who  are  the  lords  of  a  manor,  bring  an  action  of 
ejectment  against  the  defendants,  who  are  the 
devisees  of  certain  copyholds  in  the  manor,  the  ground 
of  the  action  being  that  the  defendants  have  been  called 
upon  to  come  in  and  be  admitted  tenants  of  the  manor, 
and  have  refused  to  do  so.  The  plaintiff  sav  that  in 
these  circumstances  they  are  entitled  to  mamtain  an 
action  of  ejectment  in  order  that  they  may  take  pos- 
session of  the  tenements  until  the  defendants  have 
submitted  to  do  certcdn  things.  The  defendants  say 
that  the  legal  ground  of  an  action  of  ejectment  is  to 
obtain  possession  of  premises,  but  that  in  the  present 
case  the  plaiotiffiB  do  not  object  to  them  as  tenants, 
but  only  wish  to  enforce  the  payment  of  a  fine ;  and 
that  although  they  have  never  paid  a  fine,  they  have 
not  refused  to  be  admitted  tenants  of  the  manor,  but. 


on  the  contrary,  have  been  admitted  already;  lad 
that  even  if  they  are  liable  to  some  other  actKnifor 
the  fine,  the  plaintiffis  cannot  maintain  against  Utem 
this  action  of  ejectment  to  oust  them  from  ponesson 

It  cannot  be  denied  that  the  defendants  hare  not 
been  admitted  tenants  by  admittance  in  oonit  and 
according  to  the  reg^ular  formalities  of  the  manor. 
Neither  ao  their  names  appear  on  the  conit  roll  of 
the  manor.  The  plaintifib,  therefore,  have  a  pnmi 
facie  case.  But  the  defendants  say  that.  &agti 
their  names  are  not  on  the  court  roll,  they  have  beoi 
admitted  tenants,  and  admitted  not  only  as  againti 
all  other  persons,  but  as  against  the  lords  d  \k 
manor.  They  rely  on  something  which  has  \jm 
done  in  the  manor,  bat  not  in  oourt;  lomeUmg 
which  the  law  declares  to  amount  to  an  admittiDce 
by  necessary  implication.  They  say— we  were  ea- 
titled  to  the  possession  of  the  pnremises,  and  we  hs?e 
gained  possession,  and  we  have  paid  to  the  steward 
quit  rents,  which  we  should  have  had  to  pay  if  vc 
had  been  admitted  in  regular  form,  and  the  sterad 
knew  that  such  rents  were  paid  by  us  as  quit  rents; 
and  if  either  the  steward  or  the  lord  knew  that,  thss 
by  necessary  implication  of  law  we  are,  as  again^  the 
lord  of  the  manor,  to  be  treated  as  admitted  tenisti 
of  the  manor. 

The  question  is  to  be  decided  in  aocordanoe  vith 
authority  and  with  our  knowledge  of  what  has  bea 
the  practice  in  manors  for  more  than  two  hnndredyevi 
It  seems  to  have  been  declared  by  judicial  authoritT 
in  the  case  of  Rosewell  v.  Welsh  that  such  facts  as  tlK 
defendants  here  rely  on  do  give  rise  to  a  legal  implua- 
tion  of  an  admittance.  If  that  case  aiaod  alone,  H 
might  perhaps  be  doubted  whether  it  were  a  bindiBg 
authority.  But  from  that  time  until  nowithaiis 
all  the  recognised  text-books  on  the  subject,  and  ^ 
in  judgments  of  the  courts,  been  treated  as  a  dccafi^ 
to  that  effect.  Text-books  are,  of  course,  not  hiodiBf 
authorities,  but  they  are  guiding  authorities,  and  soa^ 
text-books  are,  by  the  practice  of  lawyers,  treated  u 
guiding  authorities  of  great  importance;  Gilbert  is 
Tenures,  Watkins  on  Copyholds,  and  Scrinfi  ce 
Copyholds  have  certainly  been  always  so  treatsi 
It  seems  to  me  that  all  those  authorities  show  it  to  h 
a  recognised  rule  of  copyhold  law  that  there  can  be » 
valid  admittance  as  tenant  of  a  manor  of  a  penoa 
entitled  to  be  so  admitted,  although  that  vhki 
constitutes  the  admittance  is  someth^g  notd<]eeh 
court,  but  out  of  court,  and  the  name  of  the  penoa  i? 
not  in  fact  on  the  court  rolls.  I  think  that,  goided  fcr 
those  writers,  we  ought  to  decide,  if  it  be  for  the  fin* 
time,  that  there  can  be  in  law  such  a  thing  as  ^^ 
admittance  of  such  a  tenant  effiected  out  of  the  eosr. 
of  the  manor.  But  those  who  rely  on  an  admittaB* 
to  be  implied  from  something  so  done  out  of  ca^ 
mu»t  prove  the  facts  on  which  the  implicatioQ  re*- 
They  must  show  that  they  had  a  right  to  be  adnntwd 
as  tenants,  and  they  must  show  that  they  hare  d^ 
certain  things  which  they  would  only  be  obliged  to  »j 
if  they  had  been  formally  admitted  tenanti  »*1  " 
their  names  were  entered  on  the  court  rolls,  and  th^ 
must  further  show  that  the  things  which  they  h*" 
so  done  were  known  by  the  lord  of  the  manor  to  b 
the  things  which  they  would  have  been  obliged  to  *' 
if  thej  were  tenants.  The  principal  oblig»t8»^ 
copyhold  tenants  is  the  payment  of  q«ut  reni^  ^ 
the  mere  fact  of  the  payment  of  rent  is  not  saa»*J 
to  raise  the  implication.  It  must  be  •^^*'r^ 
persons  who  had  a  right  to  be  admitted  tenanti  s^ 
paid  rent  as  quit  rent  and  as  if  they  were  tcnaati  ^^ 
the  manor,  and  if  it  be  further  shown  that  ^  ■■' 


known  to  the  lord,  then  the  implication  a 

Now  must  this  be  known  to  the  lord  hiiDSKi  p*" 
sonally  ?  Will  the  implication  arise  if  it  is  k»^ 
the    steward?      That    depends   on  the   sl***^* 
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pibofitj.  It  m  auggested  that  the  steward  ia  only 
othQd3E€hd  to  admit  tenants  bj  following^  the  stritt 
[MTDB  properly  applicable  to  an  esipresB  admittance. 
bt  hm  not  the  atewardp  by  the  imiverml  practice  of 
imors,  autharity  to  admit  proper  peraoDs  to  be  com- 
lete  tenants  of  the  manor  ?  If  lie  has,  1  ahould  iay 
it  he  ttho  had  authority  to  do  that  in  any  of  the 
toal  modei  in  which  auch  admittance  ia  ordinarily 
^"ited  in  manors*  We  have  eeen  that  for  more  than 
hnndred  yeara  one  of  the  modea  h\  which  this 
11  ujually  been  done  haa  beun  thia  mode  of  implied 
ij3Qittance.  1  think  it  m  within  the  authority  of  the 
»wa;d  to  admit  tenants  in  thia  way.  Bot  in  order 
at  the  implication  may  arise,  the  steward  mnat 
iiB  the  same  knowlftclge  aa  the  lord  would  require 
;  have.  He  must  know  that  paymenta  of  ront  have 
m  loade  b^  persoue  entitled  to  be  admitted  as  quit 
uid  as  if  they  were  tenants  of  the  manor,  and 
know  jsubatantially  who  those  persona  are, 
present  case  the  aefeudant^  are  persona  who 
1  entitled  to  be  admitted  since  1870^  and  they 
in  in  the  habit  of  paying  their  rent  as  quit  rent, 
ley  have  thereby  shown  an  intention  on  their  part 
and  to  he  treated  as  tenants  of  the  manor, 
uejtion  ariaes  whether  the  steward  had  auffident 
'ge  of  this  to  raise  the  implication  of  an  atl- 
s.  After  examining  the  evidence  on  both 
I  oome  to  the  conclusion  that  the  facts  of  the 
lufficiently  brought  to  the  knowledge  of  the 
and  that  ail  the  circumBtances  exiat^^d 
Ty  to  rail©  the  implication,  I  think,  therefore, 
e  defendants  have  been  admitted  in  law  by  the 
i  to  be  tenants  of  the  manor,  and  that  they  are 
m  saying  now  that  the  lords  of  the  manor  can- 
maiiitain  an  action  of  ejectment  against  them  for 
|(iirpose  of  comp€!]ling  them  to  come  in  and  be 
Utted  tenants,  1  am  of  opinion  that  on  this 
1  the  appeal  fails. 

I  the  defendants  alao  said  that  the  lords  of  the 

were  barred  from  briiiging  this  action  by  the 

te  of  Liinitationa*     Although  it  U  unnecessary 

determination  of  this  ap(>eal  to  decide  that 

itillj  as  it  has  been  argued,  I  think  we  ought 

5  our  opinion   on  it.     And  for  this  purpose  wi* 

of  confse  assume  that  if  it  were  not  for  the 

te  of  Limitation  a  the  action  could  bo  ntaintaintul, 

in    1    of  the    Real    Property    Limitation    Act, 

says  tlijit  no  peraoti   shal!   make  an  i^iitiy  or 

is,   or  hriiig  an  action  or  suit  to   recover  any 

and  nr  rent,  but  within  twelve  years  after  the  time 

.  li  the  right  to  make  such  entry  or  difitresa,  or 

'j;  auch  aetioit  or  suit,  shall  have  first  accrued, 

ai  action  Uy  reoover  possession  of  land,  though 

I  luittd  time  and  purpose.     Therefore  it  is  an 

to  which  the  statute  applies.     Bat  haa  the  time 

[  within  which  the  action  ought  to  he  brought? 

did  the  statute  begin  to  run  Y    That  depends 

qiiestinij,  WLeti  did   the  right  to   mtike  an 

or    to  bring   thia  aotion    of    ejectment    first 

to   the  plaintiffs?      Was  it  directly  on  the 

of   the  defendants*   predecessor^    or   within   a 

or  reasonable  time  after  that  death  ?    Or  was  it 

itii  the  plaintiffs  had  either  given  notice  to  the 

l&iit«>  or  issued  three  proclamations?     If  the 

of  notice  or  the  issuing  of  proclamations  was 

irooednrej   if    the    right    of  entry  or  atition 

before,  and  the  giving  of  notice  or  the  issuing 

ilflmations   was  merely    a   neceasary  step  to 

that  right,   then  I  ^ould  say  the  st^itute 

to  run   from   the  date  of  the  d*iath  of   the 

dants'  predeeeasor.     But  according  to  copyhold 

is  there  a  right  of  entry  on  the  death   of  the 

tsnon  whose  name  appears  on  the  rtoiirt  roll  ?    This 

lU  was  considered  in   Dof  d,  Ihivcry.  Trttemati. 

'.  J,,  says  (1  B,  &  Ad,),  at  p.  746:  **The  next 


question  is  whether  three  proelamations  were  necessary 
to  entitle  the  lessor  of  the  pliiintiff  to  seize  the  copy- 
hold ?  When  a  copy  holier  dies,  it  appears  from  all 
the  authorities  that  notice  should  be  given  that  the 
heir  is  to  come  in  and  be  admitted.  There  is  no 
cose  or  diclvm  to  show  that  the  mere  neglect 
to  appear  at  the  first  court  after  the  death  of  the 
copyholder  will  entitle  the  lord  to  seize.  Indeed  such 
a  right  would  he  contrary  to  that  rule  of  law  which 
says  that  the  heir  may  maintain  an  ejectment  without 
admlttt^oe*  Such  a  right  in  the  heir  has  never  been 
limited  to  ejectment  brought  before  the  fir^t  court. 
But  if  the  lord  could  enter  aft«r  the  first  court, 
without  more  being  done^  that  would  a  how  the  legal 
tit[e  to  be  in  him ;  whereas  by  the  generally  received 
opinion  as  to  the  right  of  the  heir  the  legal  ejitate  is 
in  the  hitter,"  He  then  cites  authorities  as  to  the 
necessity  for  proclamations,  and  at  p,  750  he  says : — 
**In  Jacobus  Court  Keeper,  p,  13,  it  is  said ^  *  Upon 
the  descent  of  any  copyhold  of  inheritance  the  heir  is 
tied  upon  three  several  proclamations  made  at  threa 
several  courts  to  come  in  and  be  admitted  to  his  copy- 
hold. If  he  fiiileth  to  come,  this  failure  works  a 
forfeiture.*  "  This  case  clearly  decides  that  it  is  the 
refusal  to  come  in  which  is  the  cause  of  action.  It 
follows,  therefore,  that  the  Statute  of  Limitations 
with  regard  to  ejectment  tjHousqut;  does  not  begin  to 
run  till  ftither  notice  has  been  given  or  proclamations 
issued  and  the  person  who  is  entitled  to  come  in  and 
he  admitted  has  refused  to  comply  therewith.  In  my 
opinion,  therefore,  the  statute  is  no  answer  to  this 
action,  but  the  appeal  fails  on  the  first  point  and 
must  be  dismissed, 

Kay  and  A,  L,  SlllTll,  L.JJ,,  concurred, 

Appml  dismmed* 

Solicitor  for  the  plaintiffs,  F,  A,  Murdf^f, 

Solicitors  for  the  defendants,  ffieJta  dfe  Smu 


From  Chan*  Div,     \ 

(Limlley,  Lopes,  tind  f 
Kay,  L.JJ,}  ) 


May  I.  2.  2ft, 


in   Tf    HOLFOIID, 
HoLtOBD   i>,    HOLFOBD,    («.) 

Itt/ittti   —  Ma  i  tit  f  mi  lire  —  Canttntfnd    interest  —  Inter- 
mediiite  tnami^ — IVdl—fyfiJirti^nttriufi  Ad,  1881,  a,  415, 

Vndrr  a  tf^tiiUtra  will  »ix  tit/ajit'*  ht*run^e  entitled  tt* 
hts  remit tary  t^tttte  fftfJhtifetdhf  oti  their  atiautimf 
twfiiitj^ifut,  Tker^.  iivifl  thf  mtntdenance  claiiM  in  the 
roilL      On  one  of  thv  ii'jr  attaining  iwcfittf-on'*. 

Held,  that  Ihtf  child  ufho  hnd  tUUiinr'd  twetdt/'frne  ttms 
entitfett  i*uli/  t/t  mie*«r^.th  **/  f'^cf  renidtiartf  mt^lte  and  of 
the  accumulutioiia  of  incfttnei  th»  iitamie  of  the  retmtining 
Jtve-fixtha  hein^  itppticdMe  dHring  the  Mtuptmiw  of  vesting 
to  the  7txa.iHitwtnce iif  the  it^fajdn* 

In  re  Jeffery,  n9  tV.  It  234,  [1801]  1  CL  671,  dtM- 
upprwed. 

Appeal  from  an  order  of  ChiHy.  J.  The  testator, 
H,  H.  Bedford,  who  died  on  th*^  Uith  of  July,  1888, 
by  his  will,  dat^d  tbe  3ath  of  April,  1888,  devised 
and  bequeathed  his  reaidaary  estate,  which  oom- 
pHaed  real  and  personal  property,  to  his  trustees 
for  sale  and  conversion,  upon  trust,  after  payment  of 
his  di*bla,  funeral  exptmses,  and  the  legacies  l>e- 
queatheil  hy  his  wiU,  to  stand  possessed  of  the  said 
reaiduaiy  trust  moneys  **  to  pay  and  divide  the 
same   unto  and  among  the  nhild  or  all  and  erery 

(a.)  li/^ported  by  C.  F,  DuKCAif,  Esq,,  Bamatet^ 
at*Law. 
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the  children  of  Thomas  Holford"  (the  testator's 
brother)  **  who  shall  be  living  at  the  time  of  my  decease, 
and  who  shall  attain  the  age  of  twenty-one  years,  in 
equal  shares  if  more  than  one.  And  if  there  shall  be 
only  one  such  child  the  whole  to  be  in  trust  for  that 
one  child."  The  will  contained  no  maintenance 
clause. 

At  the  date  of  the  testator's  death  there  were 
living  six  children  of  Thomas  Holford,  all  infants. 
The  eldest  child,  Mrs.  Dundas,  attained  twenty-one 
on  the  5th  of  June,  1893.  She  had  married  and 
settled  her  interest  under  the  will. 

The  income  of  the  residuary  estate  amounted  to 
about  £10,000  per  annum.  Accumulations  of  in- 
come from  the  testator's  death  until  the  dtii  of  June, 
1893,  to  the  extent  of  about  £40.000,  and  not 
expended  in  maintenance,  were  in  the  hands  of  the 
testator's  trustees. 

Mrs.  Dundas  and  her  trustees  claimed:  (1)  One- 
sixth  share  of  the  original  residuary  estate  and  of  the 
accumulations  of  income;  (2)  the  whole  income  of 
the  residuary  estate  accruing  from  the  time  she  came 
of  age  until  the  next  child  came  of  age,  and  from  that 
time  one-half  of  the  said  income  until  another  child 
came  of  age  and  so  on,  until  the  youngest  child 
attained  its  majority  ,*  (3)  the  income  of  the  accumu- 
lated fund  in  lilce  manner. 

On  the  15th  of  March  Chitty,  J.,  declared  that  the 
eldest  dauffhter  was  entitled  to  receive  one-sixth 
share  of  the  original  residuary  estate  and  of  the 
accumulated  fund  and  income  down  to  the  time  of 
her  taking  a  vested  interest,  but  not  to  the  income  of 
the  remaining  five-sixths  of  the  original  capital  and 
accumulated  fund  during  the  suspense  of  vesting; 
but  that  such  income  was  applicable,  during  the  sus- 
pense, to  the  maintenance  of  the  infants. 

Mrs.  Dundas  appealed. 

The  Conveyancing  Act,  1881,  s.  43  (1),  provides 
that  "  where  any  property  is  held  by  trustees  in  trust 
for  an  infant  either  for  life  or  for  any  greater  interest, 
and  whether  absolutely  or  contingently  on  his  at- 
taining the  age  of  twenty-one  years  .  .  .  ike 
trustees  may,  at  their  sole  discretion,  pay  to  the 
infant's  parent  or  guardian,  if  any,  or  otherwise 
apply  for  or  towards  the  infant's  maintenance,  educa- 
tion, or  benefit,  the  income  of  that  property  or  any 
part  thereof.  .  .  ."  (2)  **  The  trustees  shall  accu- 
mulate all  the  residue  of  that  income  in  the  way  of 
compound  interest  .  .  .  and  shall  hold  those 
accumulations  for  the  benefit  of  the  person  who 
ultimately  becomes  entitled  to  the  property  from 
which  the  same  arise ;  but  so  that  the  trustees  may 
at  any  time  if  they  think  fit  apply  those  accumula- 
tions, or  any  part  thereof,  as  if  the  same  were  income 
arising  in  the  then  current  year." 

Byrne^  Q.C,  and  Oeorge  Lawre/icc,  for  the  appellant, 
Mrs.  Dundas. — The  testator  is  only  the  uncle  of  these 
children.  Their  father  is  still  living.  If,  apart  from 
section  43  of  the  Conveyancing  Act,  1881,  the 
appellant  is  entitled  to  the  whole  income,  that  section 
will  not  assist  the  respoudeuttj.  The  moment  one 
child  attains  twenty-one  thnt  child  has  a  vested 
interest  in  the  whole  fund,  subject  to  be  divested  as  to 
part  as  the  other  children  attain  twenty-one. 
^Shepherd  v.  Ingram^  1  Amb.  448,  governs  the  present 
case  in  principle,  although  the  class  there  was 
liable  to  increase :  MilU  v.  Norris,  5  Ves.  335 ;  Scott 
V.  iScarhoroughf  1  Beav.  154;  Mainwaring  v.  Beevor, 
8  Ha.  44;  Ellis  v.  Maxwell,  12  Beav.  104.  While  the 
whole  fund  was  contingent  there  would  be  an 
intestacy  as  to  the  income  were  it  not  for  Oenery  v. 
Fitzgerald,  Jao.  468,  and  Bective  v.  Hodgson,  12  W.  E. 
625,  10  H.  L.  Cas.  656.  The  recent  decisions  on  the 
point  in  question  are  confiicting.     North,  J.,  in  In  re 


Jeffery,  Burt  v.  Arnold,  39  W.  B.  234,  [1891]  IOl 
671,  and  in  In  re  Adams,  Adams  v.  Adams,  41  W.  R. 
329,  [1893]  1  Ch.  329,  took  the  view  for  whicfa  tk 
appellant  contends;  whereas  Chitty,  J.,  in  /« rr 
BurUm,  Banks  v.  Heaven,  [1892]  2  Ch.  38,  40W.E. 
Dig.  97,  took  an  opposite  view.  The  qaestbn  wm 
also  argued  in  In  re  Humphreys,  Hut^^krtfi  t. 
LeveU,  41  W.  B.  519,  [1893]  3  Ch.  l^butnotdeddei 
[Kay,  L.J.,  referred  to  Brandon  v.  Adm,  2  Y.  &  C. 
Ch.  24,  and  In  re  Judkins'  Trutis,  32  W.  R.  m.% 
Ch.  D.  743. J  As  to  Boch/ord  v.  Hackman,  9  Hire,  475, 
relied  on  below,  there  was  a  maintenanoe  dum 
there. 

They  also  referred  to  Jarman  on  Wills,  vol.  2.]fL 
169-70,  4th  ed. ;  In  re  Kidman,  Kidman  v.  iTttfan, 
40  L.  J.  Ch.  359,  19  W.  R.  Dig.  125;  Lod 
Cranworth's  Act  (23  &  24  Vict.  o.  145),  s.  26;  /» r* 
Dickson,  HiU  v.  Grant,  33  W.  E.  334,  511, 29  a  D. 
331 ;  Fumeaux  v.  Bucker,  W.  N.,  1879,  p.  135. 

Cunliffe,  for  the  trustees  of  the  will. 

H.  F.  Wilson,  for  the  trustees  of  Mrs.  Dimdts's 
marriage  settlement. 

Far  well,  Q,C,,  and  Davenport,  for  the  reroowkBti 
(Thomas  Holford  and  his  five  infant  childrai).- 
From  1784  to  1891  no  such  claim  as  this  wis  em 
made.  The  rule  is  that  the  principal  a^rsctt  tb^ 
interest :  Hawkins  v.  Comhe,  1  B.  C.  C.  335.  [Kit. 
L.J.,  referred  to  Nicholls  v.  Osborne,  2  P.  Wms.  i\h.] 
Oenery  v.  Fitzgerald  and  Bective  v.  Hodgson  show  tbt 
a  gift  of  residuary  personalty  or  of  a  mixed  froi 
carries  intermediate  income.  On  attaining  twentj- 
one  a  child  simply  takes  its  share  with  its  aocomiib* 
tions,  and  has  a  contingent  interest  in  the  reosiiK 
shares,  but  subject  to  the  ri^ts  of  otbers  d  tbf 
class.  As  to  the  cases  relied  on  by  the  appeDsat,  e 
Shepherd  v.  Ingram,  Mills  v.  Norris,  ScM  t.  &P' 
borough,  and  Ellis  v.  MaxujeU  the  queitioo  «» 
between  members  of  a  class  entitled  to  the  income  lad 
others  of  the  class  not  yet  bom.  Scott  v.  Scorfeirs^ 
was  not  a  case  of  a  residuary  g^  at  til,  lad  e 
Shepherd  v.  Ingram  the  gift  vested  on  birth.  Fbtksv 
V.  hiicker  simply  shows  that  a  contingent  specifcgtf^ 
does  not  carry  intermediate  income :  Jarman,  4tii«i 
vol.  2,  pp.  166,  170.  We  rely  on  Hawkins  t.  f^ 
Brandon  v.  Aston,  In  re  Kidman,  and  Bcdfcfi^ 
Hadcman,  none  of  which  bear  out  the  propoiitw  i 
North,  J. 

Byrne,  Q*C,,  in  reply,  referred  to  Hawkins  t.  C<mSf 
In  re  Bunn,  Isaacson  v.  Webster.  29  W.  R.  54&.  1' 
Ch.  D.  47 ;  Gibson  v.  Lord  Mont/oH,  1  ¥»  8a.^<^ 

Cur,  adr,  nA 

May  28.— LiNDLBY,  L.  J.— This  is  an  app«il  fr» 
an  order  of  Chitty,  J.,  declaring  that  the  ti^fea  ^ 
a  residuary  estate,  contingently  given  to  six  ia^fi^ 
one  of  whom  (a  daughter)  has  attained  tcenty-^ 
are  entitled  to  apply  five-sixths  of  the  inoomeoftk^ 
estate  to  the  maintenance  of  her  five  ^''^^^^^ 
sisters,  who  are  still  infants.  [His  lordsbm  reid  ^* 
will  and  stated  the  facts,  and  continaed :— J         , 

The  order  appealed  from  appeared  so  uasak^J 
right  that  I  confess  I  was  surprised  to  find  it  ^^ 
the  subject  of  an  appeaL  It  must  be  r»«>' 
bered  that  the  income  of  a  residuary  P*'*^*'^*'; 
or  of  a  residuary  fund  arising  from  the  P"'**^  ' 
the  sale  of  real  and  personid  estate,  is  r^garW  "* 
accessory  to  the  capital,  and  belongs  to  ^^^ 
whom  the  residue  is  bequeathed :  see  Gemry  f -  '"^ 
gerald  and  Countess  of  Bective  v.  Hodgmm.  Thesj 
come  of  such  a  residue  belongs  to  the  Ic^gatees  t»nr 
absolutely  or  contingently,  according  to  the  *^f? 
the  residuary  gift.  The  case  which  has  to  be«*| 
with  may  theiefore  be  put  thus :  A  testator  beqae»^ 
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and  ^e  inoome  of  it^  to  iuoh  of  the  nx 

of  A.  as  ihaU  attain  twenty -one,  and  it  is 

aded   tbatf    as  aoon    as    one   of    them  attains 

Dty-one,  he  or  alie  k  entitled  to  the  whole  income 

ftnother  of  them  attains  twenty -one,  and  that 

tlioid   two   are   entitled   to   the  whole   income 

moUier  attains  twenty-one^  and  so  on.     Thio 

Cdtraordinary  contention  b  not  baaed  on  the 

Dtion  of  the  testator,  and  U  obviouily  opposed  to 

t  intention. 

Bot  it  is  said  that  there  la  a  seriea  of  decisious 
compel  the  court  to  defeat  that  intention 
I  to  do  a  manifest  iti justice  to  the  younger  children, 
ii  sought  to  make  the  injustioe  palatttble  to 
Ined  Lawyers  by  wrapping  it  up  in  technical 
bpage,  and  by  bringing  out  the  desired  result  as 
m  logical  conclusion  from  premisses  too  well  settled 
to  be  open  to  eontrorersy.  I  confess  that  when  it  ii 
sought  to  drive  me  to  a  eoucJusion  whieh  appears  to 
m^  imreuaonable  and  unjust,  I  si,t  once  suspect  the 
Fftlidity  of  the  premisaea*  even  if  I  can  detect  no  flaw 
kt  the  reasoning  from  them, 

"j|The  argument  for  the  appellant  is  based  on  the 
wtion  that,  in  the  case  of  such  a  gift  as  I  haTe 
Btioned,  each  child,  as  he  attains  twi^jty-oiio, 
ttjp^s  a  vest^  interest  in  the  whole  fund,  suhjeet 
e  divested  by  other  t^hildren  attaining  tweuty-onOi 
that  the  first  child  who  attains  twenty- one  ia 
btled  to  the  whole  income  of  the  fund  until  some 
(rther  child  attains  twenty-one  and  thereby  acquires  a 
itmilarly  vested  interest.  But  upon  what  prinoiple  a 
child  who  attains  twenty- one  acquires,  as  between 
MmBt'lf  and  his  brothers  and  sisters,  a  vested  interest 
in  more  than  one-siKth  of  the  fund  is  to  me  quite  un- 
intelligible. The  fund  is  given  to  all  the  children 
ilike  ;  as  each  attains  twenty-one  he  beeontes  abso- 
tmiely  entitled  to  one-sixth :  he  and  the  other 
cbiMren  are  still  contingently  entitled  to  the 
temaining  unvested  shares  j  but  no  cliild  who 
has  attained  twenty -one  is  entitled  to  a  vested  in- 
terest in  more  than  one- sixth  until  his  share  is 
increased  by  the  death  of  one  or  more  of  the  other 
ciiildren  under  twenty- one.  This  is  as  true  of  the 
inoome  as  of  the  capital,  and  is  in  accordance  with 
Aommon  sense  and  justice,  and  is,  moreover,  war- 
mated  by  Hawkins  V,  Cmibr  and  Brandon  v^  A»t&iu 
irhicb  last  case  is  undistinguisbable  in  any  material 
MLHQct  from  the  present. 

The  principal  authorities  relied  upon  by  the  appellant 
If*'  Shephtrd  Y,  Ifujram,  Milh  v,  Norriit^  and  SaM  v, 
trbcrroHgh,  But,  when  those  cases  are  looked  at,  it 
.  11  be  seen  that  not  one  of  them  decides  the  rights  inter 
■<■  of  the  existing  members  of  a  oiusm  of  persona  oootin- 
< t-ntly  ©ntitl  ed  to  propert  y ,  Sh^herd  v.  lug  ra m  was  a 
ledsion  on  the  rights  of  such  a  class  of  persoim,  on  the 
ime  hand,  and  other  persona  not  included  in  that 
diUi,  on  the  other ;  it  turned  on  the  effect  of  a  con- 
liihgetit  gift  to  a  class »  and  of  a  gift  over  in  the  event 
rf  no  one  of  the  class  attaining  an  absolute  interest. 
But  in  this  case  we  have  no  concern  with  anyone  who 
•  not  a  member  of  the  class  to  whom  the  gift  is  made^ 
Chat  class  cannot  now  wholly  fail,  for  one  child  has 
ittained  twenty^ one,  and  if  all  the  other  members  of 
he  d&os  die  under  twenty- one,  the  child  who  has 
bttained  twenty-one  wiU  take  the  whole  fund  abso- 
iotely.  There  is  good  sense  in  saying  that  the  income 
^^pttjperty  given  contingently  to  a  class  of  persons 
gn  to  its  members  for  the  time  being,  as  against 
as  who  are  only  entitled  if  and  when  the  class 
i  to  eidat^  but  there  is  no  sense  in  saying  that 
a  clfliis  takes  the  whole  income,  in  which  other 
belonging  to  the  same  class  have  already  a 
jent  interest  which  may  become  absolute.  In 
■V.  *VomV  and  ScoU  v.  Scar bcf rough  the  question 
decision  was  whether  some  members  of  a  daes 
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were  entitled  to  the  income  of  property  given  to  them 
and  others  of  the  same  class  who  were  not  yet  born^ 
and  the  answer  was.  Yes.  The  decision  was  obviously 
reasonable  and  just.  To  treat  the  future  possible 
rights  of  unborn  jiersons  as  existing  rights,  even  if 
only  contingent,  would  have  been  to  depart  from 
sound  principles  for  no  sufficient  justification.  The 
other  older  cases  cited  by  the  appellant  are  open  to 
similar  observations,  or  present  still  less  difficulty. 
In  re  Jtffery,  dec^ided  by  North,  J,,  proceeded^  in  my 
opinion,  u|ion  a  misconception  of  the  caseM  to  which 
I  have  alludedi  and  cannot  be  supported*  Farnectax  v, 
RtickfTt  referred  to  by  North,  J.,  in  In  re  Jrjffery^  and 
again  more  fully  in  In  re  Ailmns,  presents  some  diffi- 
culty, but  it  was  not  a  ease  of  a  residue,  and  I  do  not 
know  enough  about  it  to  adopt  it  as  an  authority  for 
departing  from  the  principle  on  which  ffawkinit  v, 
Comht  and  Brtmdon  v.  Asiim  were  decided. 

I  come,  therefore,  to  the  couclusion  that  the  infant 
children  are  contingently  entitled  to  fi.ve-sijtths  of  the 
residue  with  which  we  have  to  deal,  and  that  neither 
the  whole  capital  nor  the  whole  income  of  that  residue 
is  during  their  minority  vested  in  or  payable  to  the 
child  who  has  attained  twenty-one.  If  this  he  so»  it 
is  plain  that  the  Conveyancing  Act,  1881,  section  43, 
authorizes  the  trustees  to  apply  the  infants*  contin- 
gent shares  of  income  towards  their  maintenance* 
[His  lordship  read  the  section,  and  continued :— ]  It 
is  true  that,  if  all  members  of  the  class  had  died 
under  twenty -one,  there  would  have  been  an  in- 
testacy, and  the  next  of  kin  would  have  taken  the 
residue,  but»  notwithstanding  that  possibiUty,  the 
Act  authorizes  the  application  of  the  income  towards 
the  maintenance  of  the  members  of  the  class  whilst 
all  are  under  age*  This  was  decided,  and  quite 
rightly,  in  In  re  Adums.  So,  although,  if  those 
children  who  are  still  under  age  should  die  under 
twenty*  one,  the  child  who  has  attained  twenty-one 
will  take  their  shares,  still  the  Act  authorises  the 
apphcation  for  their  mainteimnce  of  the  income  of 
their  contingent  shares,  for  that  income  contingently 
belongs  to  them.  This  oonclusion  is  perfectly  con- 
sistent with  the  decision  of  this  court  in  It*^  rt  Bkkaoti, 
for  the  interest  on  the  legauy  there  in  question  did 
not  follow  the  legacy  before  it  became  voated.  but 
was  payable  to  persons  other  thaii  the  legatee.  The 
court  held  that  section  43  did  not  authorise  the  mairi- 
tenance  of  an  infant  out  of  income  which  did  not, 
and  never  could,  belong  to  Imur  but  the  Act  was 
clearly  intendefl  to  authorize,  and  does  authorize,  his 
maintenance  out  of  income  which  wUl  become  his  if 
he  lives  long  enough  to  acquire  a  vested  interest  in 
the  property  from  which  the  income  arises.  If  the 
contention  of  the  appellant  were  sound,  it  would 
follow  that  although,  whilst  all  the  children  were 
under  age,  all  might  have  been  maintained  out  of  the 
income  of  this  residue,  yet  that,  as  soon  as  one  of 
them  attained  twenty-one,  he  became  entitled  to  the 
whole  income,  and  none  of  it  could  be  appHed  to  the 
maintenance  of  his  brothers  and  sisters*  They  would 
be  left  to  the  charity  of  their  relations  or  to  the  poor- 
house.  I  cannot  construe  the  will  or  the  Act  so  as  to 
bring  about  so  monstrous  a  result.  The  decision 
appealed  from  ia  quite  correct,  and  the  appeal  must 
be  dismissed  with  costs* 

Lopes,  L.J*,  concurred, 

Kay,  L*J.— a  difference  of  opinion  has  arisen  eon- 
cerning  the  construction  and  effect  of  a  gift  by  wiU 
of  residue  to  such  of  the  children  of  A*  living  at  the 
testator's  death  as  shall  attain  twenty-one. 

At  the  testator*s  death  the  maximum  number  to 
take  are  ascertained,  and  the  question  is  whether  the 
&rst  who  attains  twenty -one  takes  aU  the  income 
subject  to  admitting  others  to  share  as  they  respeo^ 
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tively  attain  that  age,  or  whether  he  should  only 
have  a  share  of  suoh  income  according  to  the  number 
of  individuals  living  who,  if  they  attain  twenty-ooe, 
will  acquire  vested  interests. 

None  of  the  older  authorities  is  exactly  in  point. 
But  there  are  cases  where  the  gift  was  in  effect  to  all 
the  children  who  may  be  bom  to  A.  in  his  lifetime. 
Where  A.  at  the  testator's  death  has  only  one  child, 
there  is  authority  for  giving  all  the  income  to  that 
child  until  another  is  1^m.  The  ^fference  is  obvious. 
There  is  no  possibility  of  saying  what  is  the  least 
share  to  which  the  existing  child  is  entitled,  and, 
therefore,  the  alternative  is  to  give  him  all  or 
nothing.  The  words  of  the  will  in  this  case  are 
these: — [His  lordship  read  the  will  and  stated  the 
facts  above  set  out,  and  proceeded : — ] 

It  is  obvious  that  the  statute  23  &  24  Vict.  c. 
145,  s.  26,  and  the  Ck>nveyancing  Act,  1881,  s. 
43,  which  enlarge  the  power  of  giving  mainten- 
ance in  certain  cases,  cannot  affect  the  construc- 
tion of  the  will.  The  words  must  be  first  con- 
strued, and  then  it  mtist  be  seen  whether  the  case 
is  one  in  which  the  statute  enables  maintenance  to  be 
eiven.  The  testator  was  not  in  loco  parentis  to  these 
legatees.  Whichever  construction  be  adopted,  there 
would  be  no  power  to  give  maintenance  to  the  infant 
children  independently  of  the  statute.  Therefore, 
any  argument  as  to  the  hardship  of  adopting  one  pr 
other  construction  on  the  ground  that  the  statutes 
would  not  apply  is  entirely  out  of  the  question,  and 
very  likely  to  lead  to  error.  To  adopt  one  construc- 
tion, because  in  that  case  the  statute  would  enable 
maintenance  to  be  provided  for  the  infant  children, 
would  be  wrong  in  point  of  logic  and  principle. 
This  is  a  case  in  which  the  testator  has  not  provided 
maintenance  out  of  the  income  of  a  contingent  share ; 
and  if  he  had  given  that  income  to  some  one  other 
than  the  infants,  the  statute  does  not  enable  the 
court  to  take  away  the  income  so  given  in  order  to 
maintain  the  infants:  In  re  Dickson,  Hill  v. 
Cfrant, 

The  question  is  whether,  upon  the  true  construc- 
tion of  the  will  independently  of  the  statutes,  the 
testator  has  given  away  the  intermediate  income  or 
not.  In  Shepherd  v.  Ingram  there  was  a  gift  of  the 
residue  of  real  and  personal  estate  to  such  child  or 
children  as  the  testator's  daughter  should  have,  as 
tenants  in  common.  If  she  left  no  child  there  was  a  gift 
over.  The  daughter  married  after  the  testator's  death , 
and  had  three  children,  all  infants.  It  was  held  that 
the  children  took  interests  which  were  defeasible,  and 
that  the  firstborn  took  all  the  income,  and  must 
share  with  others  as  they  came  into  existence.  It  is 
dear  that  the  children's  interests  were  not  contingent, 
but  vested  subject  to  be  divested  if  all  died  in  their 
mother's  lifetime.  This  decision  was  followed  in 
Mills  V.  Norris  and  Scott  v.  Scarborough,  In  Hawkins 
V.  Combe  the  testator  gave  his  real  and  personal 
estate  to  trustees,  as  to  one- third  to  invest,  and  during 
the  joint  lives  of  his  niece  and  her  husband  or  untu 
one  of  her  children  should  attain  twenty- one  to 
accumulate  the  income,  or  if  she  survived  her  husband 
and  had  issue  under  twenty-one  then  to  pay  the 
interest  to  her  for  their  maintenance,  and  on  their 
respectively  attaining  twenty-one  to  pay  and  transfer 
the  capital  and  all  arrears  to  such  children  equally. 
There  were  two  children,  one  of  whom  had  attained 
twenty-one.  The  father  and  mother  were  living, 
and  Jjord  Commissioner  Ashurst  held  that  when  the 
eldest  came  of  age  the  accumulation  ceased,  and  the 
income  thenceforward  belonged  to  the  two  children 
in  equal  shares,  although  the  infant's  interest  in  the 
capital  was  contingent.  In  Brandon  v.  Aston  the 
gift  was  to  such  of  the  children  of  J.  M.  as  should 
attain  twenty-one,   or  being   daughters    marry,   in 


equal  shares.  There  were  three  children,  two  of 
whom  had  attained  twenty-one  when  their  interest 
came  into  possession.  The  Yioe-Chanoellor  allowed 
to  those  two  the  interest  of  their  shares  oolj. 
The  remaining  one-third  was  carried  to  the  oontingent 
account  of  the  infant,  and  the  order  was  expressed  to 
be  without  prejudice  to  the  claim  of  any  fatnre  bois 
children.  This  case  shows  what  I  apprehend  is  the 
true  distinction  between  the  two  olaases  of  cases 
which  I  indicated  in  the  commencement  of  my  judg- 
ment. The  Vice-Chancellor  did  not  think  he  oodd 
withhold  their  actual  shares  of  the  income  from  tbe 
children  who  were  in  existence  because  of  the  pool- 
bUity  that  others  might  be  bom  who  might  become 
entitled  to  share.  On  the  other  hand,  he  did  not 
think  it  right  to  give  the  whole  income  to  &e 
children  who  had  attained  twenty-one,  and  whm 
shares  had  vested,  so  as  to  deprive  an  inhmt  who  vu 
in  existence  of  his  contingent  share  if  he  attained 
twenty-one.  This  case  was  cited,  and  seems  to  hsn 
been  followed,  in  Rochford  v.  Hackman,  In  In  re 
Jeffery  North,  J.,  seems  to  treat  this  case  at  tiioogkit 
were  inconsistent  with  the  previous  decisions  to  w^ck 
I  have  referred,  but,  with  deference,  for  the  ressoos 
I  have  given,  I  do  not  think  it  at  all  at  variance.  It 
seems  to  me  to  follow  those  decisions  as  to  vazioiif 
members  of  the  class,  but  to  make  a  distinction  as  to 
individuals  in  existence  who,  if  they  attain  iwrnty- 
one,  will  become  entitled  to  share.  Jn  In  re  Bmim 
Chitty,  J.,  differs  from  the  conclusion  of  North,  J., 
but  though  Brandon  v.  Aston  was  cited,  he  does  not 
not  refer  to  it  in  his  judgment.  The  question  to 
again  before  North,  J.,  in  In  re  Adams,  in  mhkk, 
after  considering  the  case  of  In  re  Bartot^  be 
adhered  to  his  former  decision,  relying  upon  a  case  of 
Fumeaux  v.  Ruckery  in  which  it  appears  that  tbe 
late  Master  of  the  Bolls  (Sir  G.  Jessel)  gave  aU  tbe  in- 
come of  leaseholds  specifically  devised,  to  a  child  wbo 
had  attained  twenty-one  to  the  exclusion  of  otha 
existing  children  who  were  infants  who  mi^t  be- 
come entitled  if  they  attained  twenty-one. 

The  balance  of  authority,  as  well  as  reason,  seen*  to 
me  to  be  in  favour  of  holding  that  the  child  who  iist 
attains  twenty-one  under  such  a  gift  should  reoetre 
only  an  aliquot  share  of  the  income  in  propor^oB 
to  the  number  of  existing  children,  subject  to  be  in- 
creased if  any  child  should  die  xmder  twenty-osd. 
The  income  of  the  contingent  shares,  independentiy  d 
ike  statute,  would  be  accumulated  for  the  beoefit  d 
those  who  may  become  ultimately  entitled  to  it.  Tc 
the  income  of  such  a  contingent  share  the  statate 
applies.  It  is  obvious  that  only  those  w]k>  attia 
twenty- one  will  become  entitled  to  such  income.  B«t 
the  statute  nevertheless  enables  the  applicatkm  ol  iha 
contingent  share  of  such  income  for  the  maintcmaoi 
of  an  infant  who  may  never  become  oititled  to  any  off 
it,  and  thus  takes  away  that  income  from  the  otbn 
who  attcdn  twenty-one ;  and,  indeed,  it  goes  fortbflr, 
and  directs  the  accumulation  and  oapitalizatioQ  of  waj 
of  such  contingent  income  not  required  for  the  maist- 
tenance  of  the  infants.  This  is  very  arbitraiy  kfii- 
lation.  But  it  was  attempted  to  carry  the  operatisa 
of  the  statute  further,  and  to  make  out  that  it  hai 
the  same  effect  even  where  the  intennediste  inooot 
until  the  legatee  attained  twenty-one  was  gi^b? 
the  will  to  another  person.  The  peculiar  wording  d 
the  Conveyancing  Act,  1881,  s.  43,  differing  from  Lofd 
Cranworth's  Act  (23  &  24  Vict  c  145),  s.  26,  afix^ 
considerable  ground  for  this  argument ;  but  a  oonstnt- 
tion  so  shocking  to  reason  and  justice  was  rejected  fef 
the  court,  and  it  may  now  be  consid^ed  settled  thit 
when,  either  expressly  or  by  the  true  constnictioo  <d 
the  will,  the  intermediate  income  is  disposed  of,  neb 
income  cannot  be  taken  away  from  thepenoa  eotitiei 
to  it  in  order  to  maint4Mn  an  infant  only  coaiiDgm&j 


VoLXLH,        [July  7. 1894.]        THE  WEEKLY  REPORTER. 


567 


High  Cotjkt. 


In  be  Eabnshaw-Wall. 


High  Ooubt. 


entitled  to  the  capital  from  which  it  is  derived :  see 
In  re  Judhins  ;  In  re  Dicksan,  HUl  v.  Orant, 

Appeal  dismtMed, 

SoUdton,  Sutton^  Ommanney,  &  Rendall ;  Cunliffes  <fc 
Davenport. 


Wlib  ®ourt  of  Slu0ttce. 

Chan.  Div. )  t        .,  ^ 

Chitty,J.  j  June  6,  7. 

In  re  Eabnshaw-Wall.  (a.) 
Solicitor — Coets — Taxation — Advowson  in  gross — Free' 
hold  property — Solicitors*    Remuneration   Act,    1881 
(44  <&  45  Vict.  c.  ^^y-Qeneral  Order,  1882,  Schedule 
I.,  Part  L — Application  of  scale. 

An  advowson  in  gross  is  freehold  property  within  the 
Tneaning  of  Schedule  /.,  Part  I.,  to  the  General  Order 
made  in  pursuance  of  the  Solicitors*  Bemuneration  Act, 
1881. 

On  an  application  to  review  the  taxation  of  a  solicit 
tor's  bill  of  costs  in  respect  of  the  purchase  by  private 
contract  of  an  advowson  in  gross, 

Held,  accordingly,  that  the  taxing  master  had  rightly 
allowed  the  solicitor  his  costs  according  to  the  scale  pre- 
scribed  by  Schedule  I.,  and  refused  his  claim  to  charge 
according  to  the  old  system  as  altered  by  Schedule  II.  to 
the  order. 

In  re  Stewart,  37  W.  R.  484,  41  Ch.  D.  494,  dis- 
tinguished* 

Summons. 

This  was  a  summons  to  review  the  taxation  of  the 
purchaser's  solicitor's  bill  of  costs  in  respect  of  the 
purchase  by  private  contract  of  an  advowson  in 
gross. 

The  solicitor  sent  in  a  bill  drawn  on  the  footing 
that  the  scale  charges  prescribed  by  Schedule  I.,  Part 
I.,  to  the  General  Order,  1882,  had  no  application,  and 
claiming  remuneration  according  to  the  old  system  as 
altered  by  Schedule  II.  thereto.  An  order  to  tax 
the  solicitor's  bill  having  been  obtained,  the  taxing 
master  held  that  the  scale  charge  applied,  and  the 
solicitor  took  out  this  summons  to  review  his  certifi- 
cate. 

The  amount  of  the  purchase-money  was  £1,400. 

Chaster,  for  the  solicitor. — An  incorporeal  heredita- 
ment like  an  advowson  in  gross  is  not  freehold  pro- 
perty within  the  meaning  of  the  schedule.  In  land 
only  can  there  be  a  freehold  properly  so  called :  see 
Blackstone,  vol.  2,  p.  104.  In  re  Stewart,  37  W.  R. 
484,  41  Ch.  D.  494,  shows  that  the  schedule  only 
applies  to  land ;  the  scale  therefore  does  not  apply  in 
this  case. 

Ryland,  for  the  client.  —  An  advowson  is  clearly 
within  the  schedule,  and  is  undoubtedly  a  freehold. 

ee  referred  on  the  latter  point  to  Hughes'  Parsons' 
w(date  1673),  pp.  48,  49;  F.  Nat.  Brev.,  p.  11 ; 
Cleer  v.  Peacock,  Cro.  Eliz.  359;  Williams  on  Beal 
Property,  16th  ed.,  c.  10,  p.  237.]  [Chitty,  J.— 
The  terms  used  in  the  order  are  not  terms  of  art.]  ^I 
admit  *'  property  "  in  the  schedule  must  be  'cut  down 
somewhat.  In  re  Stewart  only  establishes  a  particular 
exception,  and  the  grounds  of  the  decision  there  do 
not  apply  here. 

C%a«^  replied. 

Chiitt,  J. — On  the  purchase  of  an  advowson  in 

(rt.)  Reported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 


gross  for  the  sum  of  £1,400  the  taxing  master  has 
allowed  the  purchaser's  solicitor  his  costs  according  to 
the  scale  prescribed  by  Schedule  I.  to  the  General 
Order.  The  solicitor  says  that  the  case  does  not 
faU  within  that  schedule,  and  that  he  is,  therefore, 
entitled  to  remuneration  in  the  ordinary  way  accord- 
ing to  the  old  system  as  altered  by  Schedule  II. 

The  ixiaterial  words  in  the  order  are  **  freehold, 
copyhold,  or  leasehold  property,"  on  which  words  I 
hoard  a  learned  and  elaborate  argument.  The  first 
observation  which  I  have  to  make  is  that  the  ex- 
pression used  is  not  a  term  of  ancient  art,  and  there 
would  be  danger  in  applying  old  learning  to  ascer- 
tain the  meaning  of  a  modem  term  like  this.  The 
word  **  property  "  is  discussed  in  Williams  on  Real 
Property,  that  is  the  title  of  the  book,  and  incorporeal 
hereditunents  are  found  under  this  title  of  real  pro- 
perty. There  is  a  well-reasoned  explanation  of  the 
term  "property"  at  pp.  3  and  4,  17th  ed.,  of  that 
work,  which  shows  that  it  is  used  in  three  different 
senses,  two  of  which  I  should  call  the  leading  senses 
of  the  word.  Property  may  denote  the  thing  to 
which  a  person  stands  in  a  certain  relation,  that  of 
proprietor,  it  may  also  denote  the  relation  in  which 
the  person  stands  to  the  thing.  The  term  as  used  in 
the  schedule  may  be  used  in  both  or  either  of  those 
senses,  but  I  ought  not  to  apply  too  strict  an  inter- 
pretation to  the  words  of  the  schedule.  The  argu- 
ment used  against  the  master's  certificate  is  that  pro- 
perty in  the  schedule  means  land — i.e.,  corporeal 
tenements,  and  that  an  advowson  in  gross  no  less 
than  an  advowson  appendant  is  not  land,  and,  there- 
fore, is  not  within  the  schedule.  But  I  do  not  find 
the  word  land,  and  see  no  reason  for  confining  the 
word  property  in  the  schedule  to  land,  as  I  am 
asked  to. 

The  main  object  of  the  rules  prescribing  scale 
charges  was  to  avoid  disputes  between  solicitor  and 
dient  in  regard  to  certain  work.  The  object  was  to 
lay  down  a  definite  scale  to  which  solicitor  and  client 
could  refer,  and  particularly  that  a  client  might  know 
at  once  what  he  would  have  to  pay.  Reading  Schedule 
I.,  with  no  wish  to  decide  anything  that  does  not 
arise  for  decision  in  the  case,  I  find  this  to  be  the 
leading  idea,  I  might  almost  say  principle,  running 
throughout  Schedule  I.  [His  lordship  here  read  parts 
of  Schedule  T.,  Part  I.,  and  continued : — ]  The  pro- 
perty referred  to  in  the  schedule  appears  to  be  property 
m  respect  of  which  title  is  deduced,  and  in  respect 
of  which  there  is  a  conveyance.  On  the  sale  of  a 
chattel  there  is  no  deduction  of  title,  but  there  is  no 
difference  in  regard  to  these  matters  between  a  cor- 
poreal and  an  incorporeal  hereditament,  an  advowson 
appendant  or  an  advowson  in  gross.  I  ought  not  to 
mckke  any  such  sweeping  distinction  between  corporeal 
and  incorporeal  property  for  the  purposes  of  the 
schedule  as  is  contended  for. 

Moreover,  an  advowson  in  gross  is  freehold.  It  is 
a  subject  of  tenure,  and  may  be  held  by  homage, 
fealty,  and  escuage ;  it  was  abo  devisable  under  uie 
statute  of  Henry  VIII. :  see  Cleer  v.  Peacock.  If 
property  is  used  in  the  schedule  in  the  sense  of  the 
mterest  which  a  man  has  in  a  thing,  he  can  have  any 
freehold  interest  in  an  advowson,  there  may  be  an 
estate  for  life  with  remainder  in  tail,  with  an  ultimate 
remainder  in  fee  simple.  Again,  a  man  may  have  a 
leasehold  interest  in  an  advowson  in  the  proper  sense 
of  the  word,  of  which  a  render  or  rent  is  not  neces- 
sarily an  incident,  and  a  term  of  years — i.e.,  a  lease 
for  a  term  of  an  advowson.  I  cannot  see  on  what 
ground  I  should  be  justified  in  saying  that  I  ought  to 
make  a  distinction  between  corporeal  and  incorporeal 
property  here — i.e.,  for  the  purpose  of  settling,  as 
between  solicitor  and  client,  whether  the  solicitor's 
remuneration  is  to  be  by  scale  or  not.    Every  argu* 
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In  be  Snaith. — Coxen  v.  Rowland. 
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ment  for  the  scale  in  the  one  case  applies  in  the  other. 
In  both  oases  there  is  ordinarily  deduction  of  title. 
That  being  so,  and  for  the  reasons  which  I  have 
already  given,  I  think  that  the  court  ought  to  affirm 
the  taxing  master*s  certificate.  I  pass  by  all  defini- 
tions contained  in  A.cts  of  Parliament  other  than  that 
under  which  this  order  was  made,  getting  nothing 
there  of  any  use  to  me  here.  I  endeavour  to  give  the 
fair  modem  meaning  to  the  word  **  property  in  the 
schedule. 

The  case  of  In  re  Steuxirt  is  said  to  be  opposed  to 
the  taxing  master's  view.  The  subject  of  the  decision 
there  was  business  done  in  respect  of  purchases  by, 
and  grants  to,  a  corporation  of  rights  or  easements, 
which  were  acquired  by  the  corporation  under  their 
statutory  powers,  and  Kay,  L.J.  (then  Kay,  J.),  held 
that  the  statutory  charges  did  not  apply.  I  should 
have  followed  Kay,  L.J.,  had  I  thought  that  he  held 
there  that  **  property  "  in  the  schedule  does  not  in- 
clude incorporeal  hereditaments.  His  words  had 
reference  to  the  particular  circumstances  of  the  case 
before  him — i.e.,  that  of  a  grant  of  easements  de  novo. 
He  said :  *'  Can  an  easement  like  this  be  considered  a 
conveyance  of  freehold,  copyhold,  or  leasehold  pro- 
perty within  the  meaning  of  [the]  schedule  ?  I  con- 
fess it  seems  to  me  difficult  so  to  hold.  Obviously, 
the  schedule  contemplates  prima  facie  conveyances  of 
land  held  as  freehold,  copyhold,  or  leasehold  pro- 
perty, and  the  scale  is  fixea  upon  the  purchase-money 
which  is  paid  when  such  property  changes  hands. 
When  a  mere  easement  is  granted,  there  is  no  change 
of  property  in  that  sense,  and  the  purchase-money  is 
comparatively  trifliog  in  amount  (37  W.  B.,  at  p. 
486,  41  Ch.  D.,  at  p.  506).  So  apparently  Kay.  L.J., 
was  not  dealing  with  the  general  question,  nor  with 
the  question  of  passing  by  conveyance.  It  was  said 
that  the  passage  which  I  have  read  means  that  the 
schedule  contemplates  the  conveyances  mentioned, 
and  no  other  conveyances,  but  Kay,  L.  J.,  did  not  sav 
so,  nor  does  he  appear  to  me  to  mean  so.  I  think 
that  he  was  dealing  with  the  matter  generally,  and 
did  not  express  any  opinion  on  the  point  before  me 
now,  and  that  I  am  free.  The  result  is  that  I  hold 
the  taxing  master  to  be  right. 

Solicitors,    Earnahaw-Wall ;    Bel/rage  &    Co.,    for 
Byrch  &  Cox,  Evesham. 


June  19. 


Chan.  Div,  \ 
North,  J.  j 

In  re  Snatth. 
Snatth  v.  Snaith.  (a.) 

Will— Legacy — Severance — Intermediate  income  on  con- 
tingent legacy. 

If  a  contingent  legacy  is  severed  from  the  rest  of  the 
testator* s  pro'^rty  for  the  purposes  of  the  administration 
of  the  estate,  upon  the  contingency  happening  the  inter- 
mediate income  will  not  pass  to  the  legatee ;  but  if  the 
severance  is  for  the  purposes  of  the  legacy,  the  gift  of  the 
fund  carries  the  intermediate  income  upon  the  happening 
of  the  contingency. 

In  re  Medlock,  54  L.  T.  N.  8.  828,  34  W.  R.  Dig. 
37,  followed. 

Adjourned  summons. 

Thomas  Snaith,  after  appointing  executors  and 
trustees  of  his  will,  devised  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  to  his  trustees 
and  executors  <' to  hold  the  same  upon  trust  in  good 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


security,"  to  meet  two  annuities  of  £100  each  and  two 
legacies  of  £2,000,  and  the  will  prooeeded :  "  And  mj 
trustees  will  hold  the  sum  of  £2,000  u:pm  tnui  to 
invest  the  same  in  good  security,  and  to  pay  thesuie 
to  the  five  sons  of  my  late  brother  John  (whom  be 
named),  £400  each  when  they  shall  attain  the ageof 
twenty-one  years  respectively.  And  if  one  or  more 
of  them  die  before  reaching  the  said  age  theb  Bhaiei 
to  be  equally  divided  among  their  survivors,  and  aito 
all  the  rest,  residue,  and  remainder  of  my  estite,  I 

five  and  bequeath  the  same  to  my  nephew,  ISiootf 
naith  Hall. 

The  testetor  died  on  the  20th  of  June,  1885. 
Two  of  the  sons  of  John  had  attained  the  age  of 
twenty-one  years,  and  had  been  pud  £400  apieoe. 

This  summons  was  taken  out  to  determine  whetiur 
they  were  or  were  not  entitled  to  interest. 

Yate  Lee,  for  the  trustee. 

Theobald,  for  the  sons  of  John,  cited  In  re  Medkck, 
64  L.  T.  N.  S.  828,  34  W.  B.  Dig.  37 ;  Johndm  t. 
O'Neill,  3  L.  B.  (Ir.)  476,  28  W.  B.  Dig.  246. 

Middem,  for  the  legal  personal  representatiTe  of  ti» 
residuary  legatee,  referred  to  Dundas  v.  Wolfe  Mwrwf, 
11  W.  E.  359,  1  H.  &  M.  425 ;  FeMng  v.  iflm,  o 
Hare,  575;  In  re  Judkins,  32  W.  B.  407,  25  CSlD. 
743.  In  re  Medlock  turned  upon  the  special  langiuge 
of  the  will. 

NoETH,  J,— In  my  opinion  the  law  is  dear.  Tk 
only  question  is  how  it  ought  to  be  applied  in  eaca 
particular  case.  If  tiie  legacy  ia  severed  for  the 
purposes  of  tihe  administration  of  the  estate,  it  ii  nei 
a  severance  so  as  to  amount  to  the  appropriatioQ  of 
the  legacy,  and  to  carry  the  income  to  the  1^8^- 
If,  however,  the  severance  is  for  the  purposes  oi  tie 
legacy,  the  gift  of  the  fund  does  carry  the  into- 
mediate  income.  In  the  present  case  the  inteotiaD  a 
the  testator  was  that  the  fund  should  be  taken  oot  of 
his  estete  and  appropriated  to  the  l^acy.  H«  k 
clearly  considerea  the  whole  fund  as  disposed  of  ^ 
he  inserted  no  express  direction  that  the  fond  ifaoss 
fall  into  residue  u  the  contingency  did  not  h^^ 
The  words  "invest  the  same  in  good  security'  «n 
also  sufficient  to  indicate  an  intention  to  set  spszt  a 
sum  for  tiie  purposes  of  the  legacy.  . 

I  cannot  mstinguish  this  case  from  In  rt  Meauc$f 
the  only  distinction  I  can  see  is  that  the  words  to 
are  stronger  than  they  were  in  that  case. 

Under  these  circumstances,  as  some  of  theotfldws 
have  attained  twenty -one,  no  part  of  the  fond  oa 
ever  f  idl  into  residue,  and  the  inve^ttmenti  witi  m 
income  belong  to  the  legatees.  Interest  at  ^'^J'' 
cent,  from  one  year  after  the  date  of  the  d»*k  8«» 
the  investment  was  made  must  be  S*^*^^^ 
legatees,  and  the  costs  must  come  out  cl  the  tmoB^ 

Solicitors  for  the  children  of  John,  (Sbto^* 
Oreenwdls,  &  Co,,  tor  Francis  cfe  Bates,  Newcutte. 

Solicitors  for  the  trustee  and  residuaw  1«8^' 
Flux,  Leadbitter,  &  Co.,  for  M.  H.  Br<&,  MaipA 
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I  woman  should  by  dttd  or  will  appoint ^  and,  in 

qf  appojntni^iit^  to  the  ttse  of  her  hmband.     By 

imU  the  wife  ga^  all  tht  rml  and  perimud    estate 

i^jfkU  of  which  shr  wa$  potsessed  or  of  which ^  hy 

■" "  ^an^  pGwtr  or  atdhority  hydmd  or  wiU^  ahe  ivuA 

*  io  app&tnt^  in  manner  following  : — Shfi  gatw 

cuniary  heqneaU^  and  ihtn  made  certain  specific 

\  and  heqiitxUt  in  which  she  described  the  subject  of 

fmpedive  yifti  as  htr  tfrttptrty .     Sh  t  devised  the  frte- 

bmtssimytto  her  husband  absolutely,   and  also  gtwe 

ymdue  of  her  estate  and  effects  to  him  absoluUly. 

mmrvivedh&r  husband^  and  the  question  k?«»  whether 

Ifre^loid  meuiuiye  passed  to  the  plaintiffs  under  the 

of  her  hmband  by  virtue  of  the  ultiynate  limitation 

kf  iettlemttdt  or  whether  it  devolved  upon  the  defend- 

tm  her  co-heir*. 

Beld,  that  she  had  indieated  her  intention  in  her  will 

I  Me  power  should  be  exercised,  and  that  the  property 

^  to  tueh  power  should  be  dee^ned  her  own  ;  and 

J  consequently,  her  will  operated  as  an  appoirdrnent 

if  the  freehold  me^uaye  in  favour  tf  the  dtfenduHts, 

—  ift  uppoinitnent  in  ea^ercise  of  a  power  rnay  be  mlid, 

\m§h  not  in  term*  made  in  favour  of  any  individual, 

I  there  is  no  diattnction  in  this  respect  between  u  will 

diuy  with  real  eMute  and  one  dealiny  with  personal 

8pecLal  ease, 

Tbis  was  A  special  liase  stated  in  the  actioa  for  tho 
delermixiation  by  the  court  of  the  queatiou  whether, 
b  the  eveuta  which  had  happeumi,  a  certain  freehold 
tuentiA^,  formerly  18,  dow  35,  Stokes  Croft,  in  the  city 
of  Briatol,  passed  linder  the  will  of  Richard  Jonea, 
vr  whether  it  devolved  upou  the  defendants  as  co- 
blBi«-at-law  of  hia  widow^  Eliza  Jones. 

By  an  indenture  daled  the  20th  of  December,  1865, 
'  -  property  in  questioii  was  conveyed   to  WiDiam 

0  aod  his  heirs  to  such  uses,  upon  such  tnists*  and 
«  Nuch  manner  aa  the  said  Eiiza  Jones  should,  tiot- 
ritha  tan  ding  coverture,  by  deed  or  wWi  appoint »  and 
n  default  of  appointment  thereof  to  the  uae  of  the 
ud  WilliniD  Eice  and  hi«  heirs  during  the  life  of  the 
iid  Eliza  Jonew  upon  trust  for  her,  and  after  the 
boease  of  the  said  Eliza  Jones  and  such  default  of 
frpointnient  as  aforesaid  to  the  use  of  Richard  Jonoa, 
08  hnsband  of  said  Eliza  Jones,  his  heirs  and  assigns 

Bicbard  Jones  by  his  will,  dated  the  27th  of 
anuary,  lil87,  devised  a  certain  yearly  fee  farm  rent 
ayable  out  of  the  messuage  No.  35,  Stokes  Croft  and 
Rrtain  fumitiire  and  other  articles  therein  unto  his 

t>  Eliza  Jones  absolutely,  ajid  he  gave  the  residue 

im  ettate  and  eifects,  real  and  personal,  to  the  said 
IP  tliiam  Rice  upon  truiJt  for  sale  and  for  payment  out 
f  the  proceeds  of  sale  of  his  debts  and  legacies,  and 

deal  with  the  ultimate  proceeds  as  thereby  pro- 

d<     Kichard  Jones  died  on  the  1st  of  March,  1887, 

.     plain tiifi  were  the   trustees  of  his  wilL     Eli^a 

iie«  by  her  will,  dated  the  21  at  of  December,  1885, 
xipy,  defined,  and  betjueathed  all  the  real  chattels, 
lal  and  personal  estate  and  effects,  whatsoever  and 
hereso0Ter  of  whieh  she  might  be  posseted  or 
111  tied  to  or  of  which  by  virtue  of  any  power  or 
ithority  by  any  deed  or  will,  or  of  any  separate 
le  or  right  of  property  ahe  was  competent  to  dispose 

in  nxauner  following :  8he  tlien  gave  certain 
laritable  and  other  pecan lary  legacies,  and  then  ahe 
ade  oertain  specific  bequests  and  devises  in  which 
e  described  the  subject  of  the  gifts  in  this  way : 
toy  Cheeter  diamond  ring,**  "my  gold  watch,** 
tny  gold  watchchain  with  guinea  attached,'^  **  my 
aifuage  and  premises  situate  and  being  No*  11, 
SlgroTe  Hill,'^'.  ''my  five  shares  in  the  British 
ater works  Co,,*'  **  my  messuage  and  premises  No.  6, 
•street*'      The  will  then  continued;   **I 


jBi^agtte^B 


give  and  devise  my  messuage  and  premises  formerly 
known  as  No,  18,  but  now  known  ba  No*  3o»  Stokes 
Croft,  Bristol,  to  my  said  husband  It i chard  Jonee 
absolutely,**  and  then,  after  giving  certain  fee  farm 
rents  which  she  spoke  of  as  '^  my  four  several  yearly 
fee  farm  rents/*  The  wlQ  continued  :  "  and  as  to  the 
residue  and  remainder  of  my  estate  and  effects  what- 
soever and  wheresoever  (real  and  perwonal),  after  pay- 
ment of  all  my  just  debts,  funeral  and  testamentary 
expenses,  I  give,  devise,  and  bequeath  the  same  unto 
my  said  husband,  Richard  Jones,  absolutely,''  And 
she  appointed  her  said  husband  and  two  other  persona 
executors  of  her  will,  Eliza  Jones  died  on  the  1st  of 
June,  1888,  and  her  will  was  proved  on  the  5th  of 
July,  1888. 

The  question  was  who  upon  the  death  of  Eli^a 
Jones  became  entitled  to  the  property  No,  35, 
Stokes  Croft,  The  pluiutiffs*  contention  was  that, 
Kichard  Jones  having  died  in  the  lifetime  of  Eliia 
JoneSj  the  property  wa«  not  effectually  appointed  by 
her  will,  and  accordingly  vested  in  Kichard  Jones 
under  the  ultimate  limitation  in  tho  indenture  of  the 
20 tb  of  December,  186d,  and  passed  under  his  will. 

The  defendants*  contention  wivs  that  the  property 
was,  by  virtue  of  the  will  of  EUza  Jones,  taken  out 
ni  tho  limitations  in  the  said  indenture,  and  as 
Richard  Jones  died  in  her  lifetime  it  hti,d  devolved 
upon  them  as  her  co-heLrs*at*law. 

Vernon  Smith,  for  the  plaintiffH,— In  order  to  take 
the  property  out  of  the  trustji  of  the  settlement  there 
must  be  an  appointment  of  the  legal  estate  to  a 
trustee,  Mrs.  Jones  has  made  no  such  appointment, 
and,  therefore,  her  will  cannot  operate  as  an  appoint- 
ment in  favour  of  the  defendants. 

He  referred  to  In  r*'-  Daries'  Trusts,  20  W.  R.  165, 
L.  R,  13  Eq.  163  ;  In  re  I'an  Hagan,  29  W.  E.  Si, 
16  Ch.  D,  18 ;  in  re  MerinyiWs  Estate,  29  W,  R,  500, 
17Ch.  D,  151;  and  Wiilonyhby  Osborm  v,  Holyoalm^ 
31  W*  E.  230,  22  Ch,  D.  2 18, 

Dunhum,  for  the  defendants. ^The  question  depends 
simply  on  the  intention  of  the  appointor,  and  has 
nothing  to  do  with  the  legal  estate.  It  cannot  make 
any  difference  whether  the  legal  estate  is  outstanding 
in  the  trustee  or  not:  In  re  Finidk's  Bettlement,  28 
W.  R,  178,  12  Ch.  D.  607,  Another  question  is 
whether  the  testatrix  meant  to  make  the  property 
her  own  :  Willouyhhy  Osborne  v.  Ifoli/oake  :  Brickenden 
v.  Williams,  17  W',  R.  441,  L.  R/T  Eq.  310.  She 
nowhere  used  the  word  '*  appointment,*'  and  if  ahe 
attempts  to  make  the  property  her  own  she  evinces 
an  intention  to  give  to  her  heir-at-law  in  case  of  a 
lapse.  //*  re  Van  Bagan^s  Trusts  shows  there  is  no  dis- 
tinction in  this  respect  between  real  and  personal 
estate  :  In  re  ThjimtoTi,  34  W.  E.  528,  32  Gh.  D,  508, 
Where  a  donee  of  a  general  power  by  lus  will  refers 
to  the  property  subject  to  the  power  as  **  my 
property,*'  and  charges  it  with  debts,  there  is  a  clear 
indication  to  make  it  his  own.  The  intention  here 
expressed  is  effectual,  because  the  legal  remainder  ia 
divested  by  the  act  of  the  appointor  from  her  hus- 
band to  herself  or  her  heirs.  Again,  in  11* tare  v. 
Oabomt,  12  W.  E.  561,  no  distinction  was  made 
between  real  and  personal  estate*  In  re  Van  Hagan 
was  relied  on  as  showing  that  to  take  property  out 
of  the  limitations  of  the  settlement  an  appointment 
to  a  trustee  was  neeessaiy,  but  in  that  case  them 
was  an  appointment  to  a  trustee  :  In  re  Ek-n,  Thotna* 
V,  McKechnie,  W.  N,,  1893,  p.  90,  08  L.  T,  N.  S,  81G, 
41  W*  E.  Dig,  16«,  n  the  legal  remainder  to  the 
husband  was  not  divested,  effect  could  be  given  to  the 
wife's  intention  by  dadaiing  her  husband  or  b^  hair 
a  trustee  for  tiie  wife*s  estate. 

Vern<^n  Smithy  in  reply,— The  husband  caimot  bff  a 
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High  Coubt. 
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trustee,  because  he  only  takes  in  default  of  appoint- 
ment. [Stikling,  J. — I  do  not  think  I  can  go 
behind  the  decision  of  Fry,  J.,  in  WiUoughhy  Osborne 
▼.  HolyoakeJ]  Nothing  is  said  about  trustees  at  p. 
238  of  the  report  (22  Ch.  D.),  where  the  will  is  stated. 
The  true  view  in  respect  of  real  estate  is  that  you 
must  find  on  the  face  of  the  will  an  appointment. 

Cur,  adv.  vuU, 

Dec.  2. — Stieung,  J.,  after  stating  the  facts,  con- 
tinued:— The  question  is  whether  the  real  estate 
conveyed  by  the  deed  of  the  20th  of  December,  1865, 
passed  by  the  will  of  Richard  Jones,  or  devolved 
upon  the  defendants  as  the  co-heirs  of  Eliza  Jones. 
XJnless  the  will  of  Eliza  Jones  operates  as  an  appoint- 
ment in  favour  of  the  defendants,  it  seems  to  me  that 
the  title  of  the  plaintiffis  who  claim  under  Bichard 
Jones  must  prevaU ;  and  the  real  question  is  whether 
the  will  of  Eliza  Jones  does  so  operate.  The  rule 
applicable  is  thus  stated  by  the  vice-Chancellor  of 
Ireland  minre  De  LusVs  Trusts,  3  L.  B.  (Ir.)  232,  in 
a  passage  cited  with  approbation  by  Sir  G.  Jessel, 
M.B.,  in  In  re  Pinide's  Settlement,  12  Ch.  D.  667,  at  p. 
672,  and  by  Fry,  J.,  in  Willoughhy  Osborne  v.  Holy- 
oake.  The  Vice-Chancellor  says:  "The  <^uestion  in 
all  cases  of  the  class  before  me  is  one  of  mtention — 
namely,  whether  the  donee  of  the  power  meant  by 
the  exercise  of  it  to  take  the  property  dealt  with  out 
of  the  instrument  creating  the  power  for  all  purposes, 
or  only  for  the  limited  purpose  of  giving  effect  to  the 
particular  disposition  expressed."  Where  an  appoint- 
ment is  made  by  will  under  a  general  power  to  a 
trustee  in  favour  of  a  person  who  dies  in  the  lifetime 
of  the  testator,  the  case  of  In  re  Van  Hagan  shows 
that  the  question  becomes  one  of  resulting  trust, 
whether  the  appointed  property  is  real  or  personal. 
There,  however,  the  executors  were  the  persons 
named  as  trustees.  Here  the  appointment  made  by 
the  will  of  Eliza  Jones  is  made  without  the  interven- 
tion of  any  trustee,  and  consequently  that  case  affords 
but  little  guidance  in  the  decision  of  the  present. 

It  is,  however,  decided  by  the  decisions  in  In  re 
Finede*s  SeUlementt  In  re  IckeringilVs  Estate,  and 
Willoughby  Osborne  v.  Holyoake  that  the  rule  laid 
down  in  In  re  De  LusCs  Trusts  may  apply,  although 
the  appointment  is  not  in  the  first  instance  to  the 
trusteie.  An  appointment  may  be  valid  although  not 
in  terms  made  in  favour  of  any  individual.  If  a 
testator  were  to  make  a  will  in  such  words  as  these : 
**I  herebv declare  my  intention  to  exercise  all  general 
powers  of  appointment  vested  in  me,  and  my  meaning  is 
that  all  real  and  personal  property  subject  to  such 
powers  shall  ^o  and  devolve  as  if  it  were  vested  in  me 
at  the  time  of  my  death.*'  I  take  it  that  this  would 
be  a  sufficient  exercise  of  the  powers,  and  that  the 
court  would,  as  regards  personalty,  treat  the  will  as 
an  appointment  to  the  testator's  legal  personal  repre- 
sentatives, and  as  regards  realty  to  his  heir-at-law. 
Havinff  regard  to  what  was  laid  down  by  the  Court  of 
Appeal  in  In  re  Van  Hagan,  I  conceive  that  no  distinc- 
tion can  be  drawn  in  this  respect  between  a  will 
dealing  with  real  estate  and  one  dealing  with 
personal  estate,  and  this  appears  to  have  been  the 
opinion  of  Hall,  Y.C,  in  In  re  IckeringilVs  Estate  and 
of  Fry,  J.,  in  Willoughby  Osborne  v.  Holyoake. 

It  was  suggested  in  argument  that  the  latter  case 
was  one  where  an  appointment  was  made  to  trustees ; 
but  although  there  are  four  reports  of  the  decision  (viz. , 
31  W.  B.  236,  22  Ch.  D.  238,  52  L.  J.  Ch.  331,  and  48 
L.  T.  N.  S.  152],  and  in  the  report  in  the  Law 
Journal  the  matenal  parts  of  the  will  are  purported 
to  be  set  out  verbatim,  I  cannot  discover  any  ground 
for  such  a  contention.  It  is  not,  of  course,  necessary 
that  the  testator  should  express  himself  in  the  precise 
terms  which  I  have  mentioned.    It  is  enough  if  tiie 


court  finds  an  intention  that  the  power  ahsll  be 
exercised,  and  that  the  property  shall  be  treated  m  if 
it  belonged  to  the  testator  himself.  This  I  under- 
stand to  be  expressly  laid  down  by  Fry,  J.,  tt  the 
conclusion  of  his  judgment  in  the  case  of  If  ilZov^Alf 
Osborne  v.  Holyoake,  and  I  may  add  that  the  resson- 
ing  of  the  learned  judge  was  independent  of  tiie 
decision  in  In  re  Van  Hagan,  He  was  deling  witfe 
the  case  of  Hoare  v.  Osborne,  in  which  Einderdej. 
Y.C,  held  that  a  married  womui  ooiild  not  msb 
property  her  own  by  appointing  it  by  her  will  in 
exercise  of  a  power.  He  says  this :  "  It  appeus  to 
me  that  the  sound  conclusion  from  a  will  of  that 
description  is  this:  that  the  appointment  shftD 
operate,  but  it  shall  operate  as  if  the  property  h»d 
been  her  own.  In  that  manner  I  give  ^ect  to  both 
the  expressed  intentions— viz.,  the  expression  of  in- 
tention that  it  shall  be  disposed  of  and  the  expresaon 
of  intention  that  it  shall  be  treated  as  if  it  were  ber 
own ;  I  therefore  think  that  where,  as  in  the  praest 
will,  I  find  a  declaration  that  the  propwty  is  to  be 
deemed  hers,  and  a  declaration  of  intention  to  exer- 
cise her  power  of  appointment,  there  is  nothing  to 
prevent  t£e  property  being  appointed  as  if  it  were  Iw 
own."  That  reduces  it  to  a  question  of  the  intention 
of  the  testator,  but  what  the  intention  is  is  not 
always  an  easy  matter  to  ascertain. 

In  the  present  case  the  testatrix  begins:  "I 
give,  devise,  and  bequeath  aU  the  real,  chattd  real. 
and  personal  estate  and  effects  whatsoever  and  wb«e- 
soever  of  which  I  may  be  possessed  or  entitled  te,  or 
of  which  bv  virtue  of  any  power  or  authority,  by  wy 
deed  or  will,  or  of  any  separate  use  or  right  of  pro- 
perty I  am  competent  to  dispose  of  in  manner  foQov- 
mg."  There  is  thus  an  intention  plainly  esgcmd 
of  exercising  all  powers  vested  in  the  testatrix.  S^ 
proceeds  to  give  pecuniary  legacies  and  to  ii»k 
specific  devisee  and  bequests.  In  disposing  of  ipeafe: 
property  she  treats  it  always  as  her  own,  Thm  i^ 
bequeaths  **  my  diamond  ring,"  **  my  gold  witA, 
"  my  gold  watchchain."  These  things,  one  my 
suppose,  were  her  own  property,  and  not  property 
over  which  she  had  a  power  of  disposition.  Afi^ 
she  devises  **  my  messuage  and  premises  sitnite  w 
being  No.  1 1,  Haisgrove  HUl."  She  makes  sgpwfe 
bequest  of  **  my  five  shares  in  the  Bristol  Watenrao 
Co.,"  and  she  demises  "  my  messuage  and  preni**. 
No.  6,  Montagu-street."  Then  she  makes  th*  dedie 
in  question  of  ** my  messuage  and  premises."  Na3^ 
Stokes  Croft,  to  her  husband.  Hhea,  after  otbir 
specific  gifts,  the  subjects  of  which  are  spoken  of  tf 
belonging  to  the  testatrix,  she  gives  **  the  residoeiw 
remainder  of  my  estate  and  effects  (real  and  pff* 
sonal),"  subject  to  the  payment  of  her  debts,  foaav 
and  testamentary  expenses,  to  her  hunband.  It  ^ 
appears  that  throughout  the  will  she  draws  no  «* 
tinction  between  ijroperty  which  belonged  *o  berwd 
property  over  wmch  she  had  only  a  power  ofj»- 
position.  All  such  property  is  alike  spoken  «  » 
belonging  to  the  testatrix.  If  the  final  ren^«^^ 
had  been  in  favour  of  some  person  other  than  ber  has* 
band,  the  house  No.  35.  Stokes  Croft  would,  MJ**?* 
to  me,  have  passed  under  it,  and  been  subject  to  *» 
payment  of  the  testatrix's  debts  and  rawfil  "^ 
testamentary  expenses.  Under  the  words  ^^ 
residue  and  remainder  of  my  estate  and  «ff^  •J^ 
soever  and  wheresoever  (real  and  P®"^^)*  "v^ 
the  testatrix  plainly  meant  to  include  both  PfJ^ 
which  belonged  to  her  and  property  over  ^^^ 
had  merely  a  power  of  disposition.  The  resi**^ 
both  kinds  of  property  was  to  be  treated  as  one.  «• 
as  belonging  to  the  testatrix.  I  tiiink  tbst,  »«« 
these  circumstances,  she  had  indicated  ('***'!* 
clearly  than  did  the  testators  in  the  three  oMJ  « j* 
re  Pinede's  Trusts,  In  re  IchsHngUCs,  and  FFi^M^ 
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Ik  bs  £idd. 

High  CotrsT. 

r*   ffiji^oakf)  her  intention  tlmt    tbe  power 
I  be  eierciaed,  and  that  the  property  which  is 
ojed  ta  it  ahoiild  be  deemed  hers*      In  my  opinion^ 
tli-r  'fore,  the  qaebtion  must  be  answer^  in  favour  of 
tin?  d('f«iidant». 

SoJicitora    for    the    plaintiJTt*,    Meredith^ Ruber t»   tt 
MiUt,  for  Broiid  tfr  Francis,  Briatcd, 

Solicitors  for  the  defendautai  (?«j»  E&sder  &  Co*,  for 
Damd  Jokmtone,  BriatoL 


111  re  KlDD* 
KlDD  »'.   ElDD. 

—  AdminutrQlion  —  Ej^t^utori  carrying  on 
tineis  after  dmtJi  of  testator — Indemnity — Ih/atdi 
f^ecu^i—  CrediUfTi. 

wder  io  difpTfim  txetiUffTi  of  their  right  of  in- 

\iijf  agahist  ihetr  tetMor'a  eMate,  where^  in  paraU' 

tf  ike  |3f>r</e?r*(  tmdmutil  in  the  will^  they  have  con- 

^  tti  curry  on  the  hu$in€Ji$  of  the  teMiatrtr  und,  to  tfse 

\t  for  that  pnrjH/ae,  incurring  deUs  in  so  duiug^ 

ntA   »uJjficiCTd    tt/   $hom   thai   thf.ff    hat'f  failed   t*t 

'th  ifcc*mnis,  bid  it  must  he  shown  that  thrre   has 

mmrn  defutttt  in  a  7mUter  of  numej/i  fAu  actmd  in- 

"tr^s  on  their  part  to  tht  ^itaie, 

hie,  tr editors  of  the  husinms  so  carried  on  art^ 

the  faihtre  of  the  eJiectitor»  to  account^  entitled  to 

fxecf*^>r»*  right  of  vidernniti/  for  tht  purpoie  of 

g  againd  tht  estate  for  f/*«  amoutd  of  their  duim» 

consideration. 

Kidd,  who   Garried   on   the  huatness  of  a 

at  th©  Masotjs'  Arms  Inn*  Sunderland,  by 

,  dated  the  5th  of  January,  1883,  appointed  hi» 

Margiiret  Ann  Kidd»  and  his  brother,  Edward 

executors  of  his  will,  anil  gave  them  all  his  real 

nal  estate  in  trust  for  sale  and  converaioUi 

■&ri>ctiona,  after  payment  of  his  debts,  to  invest 

Idne  for  the  benefit  of  his  wif^e  and  childreHi 

they  should  think  lit,  he  directed  them  to  carry 

buEinesfl  and  in  so  doing  to  use  such  part  of 

ite  as  they  might  think  desirable* 

,e4th  of  February,  iSm.  2.  W.  Kidd  died,  and 

waa  on  th©  Hth  of  June,  ISSS,  duly  proved 

.ecutors,  who  paid  the  testator^ s  debts  and 

to  carry  on  the  buffiness, 

the  19th  of  July,  1890,  the  testator's  children 

,t  on  originating  summons  for  the  ad  minis  tra- 

his  e«tate,  and  a  receiver  was  appointed  and 

and  inquiries  were  dir©ctod  at  chambers, 

clerk,  by  his  certificate,  dated  th©  15th  of 

3t  and  duly  filed,  found  that  the  sum  of 

a.  od.  was  due  to  Robertson  ^  f^anderson  & 

er  firms  with  whom  the  executors  had  in 

1^    on    the  business  dealt,  and  al<!0   that  the 

>r»  were  unable  to  furnish  proper  accounts  of 

mtititigenient  either  of    the  e^t^te  or  of    th© 

Sanderson,  &  Co.  obtained  leave  to 
►  proceedings,  and  on  the  1 2  th  of  Deo^mbfir, 
c  out  a  summons  askings  that  the  atnount 
themselves  and  the  other  crotiitors  should  b© 
[  on  the  teatjitor^s  estate  and  raUed  by  sale  or 
^of  theMa«cms*  Arms  Inn  and  stock-in-trade, 
Htnons  being  adjoumeti  inio  oourt,  was  beard 
"  ay,  the  28th  of  March,  IHm. 


Warmingion,  Q.0„  and  E.  8.  Ford,  for  the 
apphcants .^Executors  who  are  authorized  to  carry 
on  a  business  and  in  so  doing  to  use  the  estate  have 
an  indemnity  for  debt^  against  th©  eatate,  and 
creditoi-s  ar©  entitled  to  avail  themselves  of  this 
indemnity  in  order  to  obtain  payment  of  their  debts : 
Iji  re  Johnson t  Shearman  v*  \RobiusoHt  *2^^  W*  H.  168, 
15  Ch.  D.  548;  Frasi^r  (or  Mobinson)  v.  Murdoch,  30 
W,  R.  162,  6  App,  Cas.  655  ;  Dowse  v.  OvrioTi,  40  W, 
E.  n,  ri891]  A.  C.  190. 

Mensltaw^  Q.d  and  Ashton  Cross,  for  the  executors, 
supported  the  application. 

Johtiston  £d wards f  for  children  of  the  testator*  — 
The  cases  cited  by  the  applicants  themselves  show 
thnt  if  executors  make  default  they  lose  their  right 
of  indemnity.  Here  the  executors  have  made  default 
by  failing  to  furnish  proper  accounts. 

K^KBWTCH,  J, — The  testator  in  this  case  has  em- 
powered his  executors  to  carry  on  hia  business  and  to 
employ  his  estate  in  so  doing.  They  have  carried  on 
the  business ^  and  have  incurred  debts  in  connection 
tberuwith.  The  creditors  seek  to  recover  their  debta 
out  of  the  estatei  and  their  right  to  do  so  depends 
upon  the  right  of  th©  executors  to  be  indemnified 
againstt  the  estate  in  respect  of  these  debts.  It  has 
been  argued  ^  and  cases  have  been  cited  to  prove, 
that  by  reason  of  tbt-ir  failure  to  account  the  exet^u- 
tors  have  forfeited  their  right  to  indemnity;  but,  in 
my  view,  mere  failure  to  account  In  not  a  default 
within  the  lueauing  of  these  cases,  which  contem- 
plate indebtedness  to  the  estate  on  the  part  of  the 
executor,  the  case  of  an  executor  who  is  in  debt  to 
the  estate,  a  def^mlt  in  the  matter  of  money ;  and 
what  they  decide  is  that  executors  who  are  indebted 
to  th©  estate  forfeit  their  indemnity  to  the  extent  of 
their  indebtedness.  Apart  from  these  cases  I  know 
of  no  authority  for  saying  that  these  executors  have 
lost  their  right  to  b©  indemnified*  I  therefore  thiuk 
that  the  creditors  are  entitled  to  prove  against  the 
estate  for  the  amount  of  their  claim.  As,  however, 
there  is  no  xaoney  available  at  present  for  the  pay- 
ment of  their  debts,  and  as  the  administration  pro- 
ceedings are  not  now  before  me,  I  cannot  now  deter- 
mine iu  what  manner  the  money  should  be  raised.  I 
therefore  declare  that  the  executors  are  entitled  to  be 
paid  out  of  th©  estate,  and  direct  the  registrar  to 
make  a  minute  of  this  declaration,  but  not  to  draw 
up  the  order  until  th©  action  comes  before  me  on 
further  consideration. 

On  the  Hth  of  April,  1894,  on  the  further  con- 
sideration of  the  administration  summons  and  the 
adjourned  summons  of  the  creditors  coming  on 
together,  it  aiiveared  tliat  an  amount  suMoient  to  pay 
all  debts  had  been  realijsed  by  the  sale  of  th©  public- 
house. 

Kekewicii,  J*,  made  one  order  on  th©  summons 
and  the  further  consideration,  arnch  order  to  contain 
a  declaration  that  the  trade  creditors  were  entitled 
to  be  paid  the  amounts  due  to  them  respectively. 

Solicitors,  ffindaon.  Miller*  it  Vernon :  Johnson, 
IVrathcrali^  tt  pSturt,  for  Brt^tvis^  Sunderland  ;  J.  E,  S 
IL  Hcoti* 


aported  by  C*  C,  Henslet,  Esq,,  Barrister- 
at-Law. 
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High  Ct.      In  be  House  and  Land  Investment  Texxst. — Babbeb  v.  Bubt  and  Others.     High  Ct. 


Chan.  Div.  )  w«h  15 

Vaughan  Williams,  J.  j  ^^^'  ^^' 

In  re  HousE  and  Land  Investment  Trust. 
Ex  parte  Smith,  (a.) 

Company — Winding  up — Distress  for  rent  accrued  since 
winding  up  ^Beneficial  user  hy  company. 

In  order  to  entiUe  a  landlord  to  distrain  for  rent 
accrued  since  the  winding  up  the  liquidator  must  have 
either  adopted  the  contract  or  used  the  property  for  the 
beneficial  winding  up  of  the  company :  it  will  not  he 
sufficient  if  the  liquidator  has  <mly  derived  an  indirect 
advantage  from  the  demised  property. 

Summons. 

This  was  a  summons  in  the  winding  up  of  the 
above-named  company  by  the  lessor  of  property 
leased  to  the  company  for  leave  to  distrain  for  rent 
accrued  since  the  winding  up.  The  property  in 
respect  of  which  the  claim  was  made  was  land 
adjoining  an  hotel  belonging  to  the  company.  Apart 
of  the  land  had  been  underleased  by  the  company  to 
a  golf  club  at  a  rent  of  ten  shillings  a  year.  As  the 
members  of  the  dub  were  customers  of  the  hotel  the 
profits  were  largely  due  to  the  golf  players  fre- 
quenting the  hotel.  A  receiver  had  been  appointed 
in  a  debenture-holders'  action  prior  to  the  winding 
up,  and  had  been  in  possession  of  the  land.  The 
liquidator  had  consequently  not  collected  the  ten 
shillings  a  year  rent,  though  he  had  continued  to 
carry  on  the  business  of  the  hotel. 

Theobaldf  for  the  summons. — ^The  company  has  had 
beneficial  possession  of  the  land,  and  as  the  liquidator 
has  used  my  property  for  the  benefit  of  the  assets  I 
am  entitled  to  be  repaid.  But  for  the  golf  links  the 
hotel  would  be  without  custom  at  all. 

He  referred  to  Oak  POts  CoUiery  Co.,  30  W.  R.  759, 
21  Ch.  D.  322.  330. 

Whinney,  for  the  liquidator. — The  liquidator  must 
have  either  adopted  the  contract  or  used  the  property 
for  the  beneficial  winding  up.  Here  he  has  done 
neither,  and  has  not  received  the  rent.  [He  was 
stopped  by  the  court.] 

I^BIOHT,  J.,  refused  the  summons,  and  said :  I  think 
thatitmust  appear  that  the  liquidator  has  used  the  land 
for  the  benefit  of  the  estate  in  order  to  entitle  a  land- 
lord to  distrain  for  rent  accrued  due  since  the  winding 
up.  Here  he  has  done  nothing,  but  has  left  things 
as  they  were.  Because  custom  comes  to  the  hotel 
from  the  members  of  the  golf  links,  I  cannot  say  that 
there  has  been  a  constructive  user  of  the  land  or  any 
affirmance  of  the  contract.  The  same  principle  applies 
as  would  apply  in  the  case  of  the  user  of  a  water 
supply,  or  an  easement  of  sewage.  The  mere  fact 
that  the  liquidator  had  abstained  from  blocking  or 
cutting  off  the  water  supply  or  from  stopping  the 
sewage  would  not  amount  to  a  taking  of  Uie  land. 
In  order  to  entitle  the  landlord  to  distrain  there 
must  be  something  more  than  there  is  in  this  case. 

Solicitors,  Smith  &  De  Zcete  ;  Spreat  &  Bullivant, 


Q.  B.  Div.  ) 

s,  JJ.)J 


June  11. 


(a.)  Eeported  by  Y.  DE  S.  FowKE,  Esq.,  Barrister- 
at-Law. 


(Cave  and  Collins, 

Babbeb  v.  Bubt  and  Others,  (o.) 

Practice — Appeal  from  county  court — Absence  o/jwig^t 
note — Cost  of  shorthand  notes — County  (Wii  Ad, 
1888(61  cfe  52  Vict.  c.  43),  s.  121— ILS,C„m 
ord.  59,  rr,  8,  17. 

An  appeal  from  a  county  court  on  the  ground  ofmh 
direction  may  he  supported  hy  the  note  of  a  thMad 
writer  where  it  was  impossible  to  ask  the  jud^  to  tak 
a  notCy  the  point  of  law  not  having  arisen  until  after  all 
the  evidence  had  been  given ;  and,  where  leicA  a  ncfe  m 
reasonably  obtained,  the  court  may  allow  thecostofiiih 
a  successful  appellant. 

Baker  v,  Fraser,  9  Times  L.  R.  237,  expUdwL 

This  was  an  application  by  special  leave  in  m^ 
to  the  costs  of  a  shorthand  note,  taken  at  the  tml  of 
an  action  in  the  City  of  London  Court  and  osodintbe 
Divisional  Court  on  appeaL  The  case  of  Aiffer  t. 
Burt  dOid  Others  arose  under  the  EmployerB*  LiiUitj 
Act,  1880,  and  resulted  in  a  verdict  for  the  defend- 
ants. 

On  the  3rd  of  April,  1894.  the  phdntaff  moved  for  a 
new  trial  on  the  ground  of  misdirection,  and  the  ooort 
(Cave  and  Wills,  JJ.)  held  that  the  case  had  not  bes 
properly  left  to  the  jury  and  that  it  most  go  dovi 
for  a  new  trial. 

It  appeared  that  there  were  no  judge^s  notes  of  the 
proceeduigs  in  the  City  of  London  Court,  and  tft^ 
point  of  law  arose  on  the  summing  up  only,  it  1^ 
been  impossible  to  ask  the  deputy  judge  to  take  §  note 
until  after  all  the  evidence  had  been  given. 

On  the  appeal  to  the  Divisional  Court  Uie  defoidai: 
used  a  transcript  of  a  shorthand  note  t&koi  at  tbe 
trial  by  a  writer  appointed  by  the  GorporatiflD  o: 
the  City  of  London,  but  not  signed  by  the  d«pGty 

i'udge,  and,  the  appeal  having  resulted  in  his  hn^^ 
le  now  applied  for  the  costs  of  the  note. 

W,  M,  Thompson,  for  the  plaintiffii.— Section  121  d 
the  County  Courts  Act,  1888,  does  not  apply  in  »  «R 
like  this,  where  it  was  impossible  to  a»  for  »  «^ 
until  all  the  evidence  had  been  givpn.  The  poinl « 
law  arose  subsequently,  and  the  plaintiff  is  entiled  to 
support  his  appeal  by  tie  best  means  open  to  hianpi 
to  i>B  allowed  ttie  expenses  reasonably  incorred  by  as 
in  so  doing.    (See  B.  S.  C,  ord.  d9,  rr.  8  and  171 

P,  Rose  Innes,  for  the  defendant— No  «I>«*^ 
notes  diould  ever  be  allowed:  Baker  v.  Fnm^ 
Another,  9  Times  L.  B.  237. 

Cave,  J. — In  this  case  no  note  was  taken  fcy  ^ 
deputy  judge,  nor  was  he  required  to  take  one.  ^ 
cause  the  case  was  one  in  which  it  was  impowhfc  » 
the  terms  of  the  Act  to  be  complied  witii.  ^*^*^P^ 
of  law  arose  after  the  summing  up  was  oo^i»" 
and  the  rule  could  not  be  applied,  became  the  ao*« 
could  not  be  asked  for.  Under  these  oireyn^*^ 
my  brother  Wills  and  I  held  that  a  person  dirtntigg 
with  a  judgment  or  a  summing  up  ahoald  ^}^ 
precluded  from  his  appeal,  but  tiiat  he  mw*  "^ 
the  court  of  the  character  and  grounds  of  hia  s^^ 
by  the  best  means  open  to  him. 

In  this  City  of  London  Court  a  shoitiiaad  «rtff 
is  employed  by  the  Corporation,  and  the  bo^ '■?  • 
to  apply  to  him.  But  the  result  is  not  a  jodge  «  ■**■ 
and  it  is  not  necessary  for  him  to  sign  it  ^'"•J^ 
tory  requirements  do  not  apply  to  soch  aoase«»* 
When  the  ground  of  appeal  is  misdirectioo,  *  •'^^ 
the  suomiing  up  would  generally  be  wft<»**^'  ^ 
here  the  case  was  not  dear  on  the  snmmipg^y*™ 

(a.)  Beported  by   T.   Hollis   Walkb.  &!•• 
Banister-at-Law. 
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g.  a  lyires  (Apft.)  tf,  NgWMijr  {BsftQ,— West  Ham  Uniok  v.  CnwuNs.,  d-o„  of  BBrmrAL  Qmm.  H.  L, 


I  facts  threw  light  upon  it    It  m  said  th»t  the 

penfe    of  ii   sht^rthtrnd  note   ought     never  to  be 

uwed   on    appeal    from    an    inferior    court,    and 

^Jirr    V.    FrmtiT  and   Another  m  cited   in    support 

tbftt   proposition.      That  case    aroee    before  the 

icf^oe  of    the   City   of  London    Court   bad   been 

^plained,  and  it  ia  not  an  authority  to    the  extent 

"ntcBded  for,     Here  no  note  was  taken  or  asked  for, 

the  only  question  is  whether  the  plaintiff  has 

lOted  reasonably  in  obtaining  this  short hiind  note; 

•»  think  that  he  has.    and    that  he    ought   to   be 

cwed  the  costs  of  it, 

I  €oLLor3,  J,,  ooncnrredt 

\ii&Ui€m  allowed. 

iKdtcr  for  the  plaintiff,  J,  8.  Merkm. 

F8olidtor  for  the  defendant,  K.  A.  Graham, 


^       Q,  B.  Biv.  1 

rright  and  Collins,  JJ.)  j  ^^7  ^* 

Imria  iAi^jellajd)  lk  Newmak  (Etapatidetd),  (a,} 
mcfpnl   tcfjHfratmi  —  Byt-lnw  ^  Remnmhlentsu  ^ 
yvhibiiion  of  tnoieni  outa^  to  the  unnoijauu  of  the 
hnbitantA — Prof/    of    unnoymict^    of   a    mttt/h    itt- 
§kahitatif, 

bye-law  of  a  boroyt/h  imposed  a  pfnalti/  ott  at^y 

<n  making  a  vio^mt  trntt^y  in  any  of  the  streets  or 

He  pkti^itji  in  the  horout/h  ''to  the  a^moyance  of  iht 

I  the  hearing  of  an  information  preferred  uffaimt 

^t^ndent  under  the  hye-iaw,  it  vma  proved  that  he 

I »  viokni  outcry  i«  a  street  of  the  borough  to  the 

manee  of  tme  inhahitanL 

tdd^  that  the  hye-law  ims  rmsmaMe,  and  that  the 

^dent  a:mld  be  touvicted  under  it,  althottgh  only  om 

hMiant  UHU  annoy td. 

3  stat^  by  the  justices  for  the  borough  of  Oam- 

il  the  bearing  by  a  court  of  Hummary  jurisdiction, 
■  in  and  for  the  said  borough  on  the  tith  of  March, 
*  of  an  information  preferred  by  the  appellant 
^tt  the  respondent,  charging  that  the  respondent 
I  Oil  the  1st  of  March.  1894,  at  a  certain  street  in 
-..  said  borough,  make  a  violent  outcry  to  the 
zmoyance  of  the  inhabitants  of  the  said  borough, 
cmtrary  to  the  bye-law  of  the  said  borough  in  such 
%m  made  and  provided,  the  following  facta  were 
eoired : — 

On  the  1st  of  March,  18JH,  the  respondent  was  in 
^eet  in  the  said  borough  opposite  to  the  house  and 
m  of  Arthur  Matthew,  and  was  y falling  out  '*  Daily 
Tai^^'  incessantly  for  six  minutes.  The  said  Arthur 
totthew,  bein^  an  inhabitant  of  the  borough,  was  at 
lat  time  in  his  house  occupied  in  making  out 
ppount«,  with  the  window  dosed.  Being  unable  to 
uty  on  his  work  owing  to  the  incessant  and  violent 
cry,  he  opened  the  window  and  directed  a  police 
r-^iable  to  asi-ertain  the  name  of  the  respondent 
id  complained  of  the  annoyance.  The  policu  con- 
Pille  provt'd  that  the  boy  yrm  making  a  violent  out- 
y,  but  it  was  not  proved  or  alleged  that  the  police 
futahle  was  annoyed  thereby* 

No  other  inhabitant  except  Arthur  Matthew  was 
lied,  nor  was  any  proof  given,  of  anyone  but  the 
id  Arthur  Matthew  being  annoyed, 
A  bye- law  of  the  borough,  made  under  statutory 
|y"i  prt»vided  a^  follows  :^**  If  any  pettion  shall 


make  any  violent  outcry,  noise,  or  disturbance  in  the 
market  or  in  any  of  the  streets  or  public  places  of  this 
borough  to  the  annoyance  of  the  inhabitants  of  the 
aaid  borough  ,  ,  ,  shall  forfeit  and  pay  for  the 
tirat  offence  a  sum  not  exceeding  forty  shiflingB," 

The  justices  found  as  a  fact  that  the  respondent 
did  make  a  violent  outcry  within  the  meaning  of  the 
bye-law,  but  inasmuch  as  it  was  not  proved  that  it 
was  to  the  annoyance  of  more  than  one  inhabitant,  a 
majority  of  the  jufitices  dismissed  the  information, 
being  of  opinion  that  the  word  inhabitants  in  the 
said  bye-law  was  intended  to  mean  more  than  one 
inhabitifcut.  It  was  also  contended  on  behalf  of  the 
respondent  that  the  bye-law  was  unreasonable,  being 
in  restraint  of  trade — vi^.,  selling  newspapers— and 
therefore  void.  The  justices  unanimously  overruled 
that  objection.  The  questions  for  the  opinion  of  this 
court  were,  first,  whether  tjie  bye- law  was  void  as 
being  unreasonable  ?  second,  if  not,  whether  it  was 
necessary,  in  order  to  obtain  a  conviction  thereunder, 
to  prove  by  express  testimony  that  more  than  one 
inhabitant  was  in  fact  annoyed  P 

Li)w,  for  the  appellant.— The'magistrates  ought  to 
have  convicted  the  respondent.  The  bye-law  u 
reasonable,  and  evidence  that  one  inhabitant  only  is 
annoyed  m  sufficient  to  support  a  conviction.  In 
\Vi«4ley  V.  Corhishlty,  24  J,  P.  773,  a  case  under  sec- 
tion 7  a  of  the  Highway  Act,  183,5,  the  evidence  of  one 
policeman  was  held  to  be  sufficient  to  prove  that  foot- 
ball was  played  on  a  highway  to  the  pubho  annoy- 
ance ;  but  there  the  words  are  ^*  to  the  annoyance  of 
any  passenger  or  passengers.*^  In  Slutdey  v,  Fur^i- 
dale,  oG  J.  P.  703,  it  dues  not  seem  to  have  been 
proved  that  anyone  was  annoyed. 

The  respondent  was  not  represented. 

Wrigiit,  J,— It  is  dear  that  this  bye-law  is  reason- 
able. It  is  also  quite  clear  to  my  mind  that  it  is  none 
the  less  an  offence  against  the  bye- law  that  one  in- 
habitant only  is  proved  to  have  been  annoyed* 

Collins,  J, — I  am.  of  the  same  opinion. 

Case  remitted  Ui  the  mayidnttea. 

Solicitors  for  the  appellant,  Fo3A  d^  Ledsam,  for 
J.  E,  L.  Whitehead,  Town  Clerk,  Cambridge, 


Rep4*rted  by  T.    R.    COLaimorN   Dill,  Esq,, 
£arriAicir-at*  Law, 


From  L\  A.  1  __      -   „^ 

(England).  |  ^^^  20, 

West  Ham    Union   v.  Chuboh wardens,    &c,,   of 
Bethnal  Geeex,  (a,) 

Pfmr  law — Sett leme fit  -  IrretiiJOiMihiHty^Hesidenee  apart 
from  p(irerd^U  tf-  12  Viet,  c.  111—9  d:  10  [iet,  c. 
60.  *,  l—Dividffd  Fariihm  -Id,  1876  (39  rt-  40  tVd, 
c,  m),B,  34, 

A  afiilemetit  under  39  ct  40  Vid,  e^  61  t#  fioi  acquired 
by  th§  fncre  fact  of  residence:  there  muft  be  iu^h  a 
residence  aa  tOQuld  during  each  of  the  three  year$  rendtr 
the  person  irremombie, 

A  pauper  resided  in  dtmutitie  sennce  from  the  age  of 
fourteen  to  the  titje  of  eighteen  in  a  partnh  in  the  apf»eUar4 
union.  Her  father  had  died  when  she  imis  two  ymrf 
old^  and  her  mother  fiever  resided  nor  had  a  settle- 
fatnt,  or  had  acquired  a  statug  of  irrmm^t^bilUij  frfm, 
the  appelUmt  union*     The  pauper  then  vteM  to  rende 

(ff,)  Beported  by  CnAELEa  H.  Gbaftok,  Esq,, 
I  larriater-  at-La  w. 
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with  her  mother  outside  the  appellant  union  until  she 
became  chargeable  to  the  respondent  parish. 

Heldy  that  the  pauper  had  not  acquired  a  settlement  in 
the  appellant  union,  and  was  chargeable  to  the  respondent 
parish. 

Beg.  V.  Leeds  Union,  27  W.  B.  708,  4  Q.  B.  D.  328, 
overruled. 

Decision  of  the  Court  of  Appeal  (41  W.  B,  182, 
[1892]  2  g.  B.  676)  reversed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.B.,  Bo  wen  and  Kay,  L.JJ.), 
41  W.  B.  182,  [1892]  2  Q.  B.  676,  affirming  a  judg- 
ment of  the  Queen*8  Bench  Division  upon  a  special 
case  stated  on  appeal  against  an  order  of  a  metro- 
politan police  magistrate.  The  facts  are  shortly  as 
follows : — 

A  pauper  aged  about  fourteen,  the  child  of  a  widowed 
mother,  went  into  domestic  service  in  West  Ham  in 
July,  1879,  and  continued  there  for  about  four  years. 
Her  mother  never  resided  in  West  Ham. 

In  1883  the  girl  went  to  live  with  her  mother  until 
she  became  chargeable  to  the  parish  of  St.  Matthew, 
Bethnal  Green. 

The  Court  of  Appeal  held  that  the  pauper  acquired 
a  status  of  irremovability  by  such  residence  under 
sixteen  ;  that  this  period  of  residence  could  be  added 
to  that  over  sixteen  so  as  to  confer  a  settlement,  and 
consequently  that  she  was  chargeable  to  the  West 
Ham  Union. 

The  appellant  union  appealed  against  this  decision. 

Jelft  Q,0»f  and  B,  Cunningham  Glen^  for  the  appel- 
lants. 

Beven  and  Crossfield,  for  the  respondents. 

The  following  cases  were  cited  or  referred  to : — High- 
worth  and  Swindon  Union  y,  Westbury- on- Severn  Union, 
38  W.  B.  295,  14  App.  Cas.  465 ;  Beg.  v.  Leeds  Union, 
27  W.  B.  708.  4  Q.  B.  D.  323 ;  Beg.  v.  St.  Ebbe's,  12 
Q.  B.  137  ;  Beg.  v.  PoU  Shriqley,  12  Q.  B.  143 ;  Beg. 
v.  Elvet,  7  W.  B.  586,  2  E.  &  E.  266 ;  Beg.  v.  Llanelly, 
17  Q.  B.  40;  Beg.  v.  Much  Hoole,  17  Q.  B.  548;  Beg. 
V.  Abingdon  Union,  18  W.  B.  981,  L.  B  5  Q.  B.  406  ; 
Milford  Union  v.  Wayland  Union,  38  W.  B.  632,  25 
Q,  B.  D.  164 ;  Beg.  v.  St.  Mary  Arches,  Exeter,  10 
W.  B.  268 ;  Beg.  v.  Stapleton,  1  B.  &  B.  766 ;  Beg.  v. 
St.  Ann,  Black/riars,  1  W.  B.  384,  2  E.  &  B.  441 ; 
Beg.  V.  East  Stonehouse,  2  W.  B.  410,  3  E.  &  B.  597 ; 
Beg.  V.  East  SUmehouse,  3  W.  B.  375,  4  E.  &  B.  901 ; 
Beg.  V.  Combs,  4  W.  B.  243,  5  E.  &  B.  892 ;  Beg.  v. 
Norwood,  L.  B.  2  Q.  B.  457  ;  Beg.  v.  Kingston,  18 
W.  B.  133,  21  L.  T.  N.  8.  488 ;  Beg.  v.  St.  George-in- 
the-Kast,  18  W.  B.  787,  L.  B.  5  Q.  B.  364  ;  Beg.  v. 
St.  Olave's,  22  W.  B.  75,  L.  B.  9  Q.  B.  38 ;  Dorrhester 
V.  Weymouth,  16  Q.  B.  D.  31,  34  W.  B.  Dig. 
135 ;  Beigate  v.  Croydon,  28  W.  B.  295.  14  App. 
Cas.  465;  Medway  v.  Bedminster,  38  W.  B.  295, 
14  App.  Cas.  465;  Mancliester  v.  Ormskirk,  34  W.  B. 
533,  16  Q.  B.  D.  723 ;  Beg.  v.  Inliabitants  of  Bleasby, 
3  B.  &  Aid.  377  ;  Guardians  of  Sal  ford  v.  Overseers  of 
ManchesUr,  31  W.  B.  380.  10  Q.  B.  D.  172;  Holborn 
v.  Chertsey,  33  W.  B.  344,  698,  14  Q.  B.  D.  289,  15 
Q.  B.  D.  76 ;  Beg.  v.  Inhabitants  of  Wilmington,  5  B. 
&  Aid.  525. 

March  20. — Lord  Herschell,  L.C.— The  question 
raised  by  this  appeal  is  whether  Caroline  Batchellier 
acquired  a  legal  settlement  in  the  West  Ham  Union, 
ana  was  therefore  properly  ordered  to  be  removed 
thither  from  the  parish  of  St.  Matthew,  Bethnal- 
green.  The  pauper,  a  few  days  before  she  attained 
the  age  of  fourteen,  went  into  domestic  service  in  the 
parish  of  Low  Leyton,  in  the  West  Ham  Union.  She 
remained  there  nearly  four  years,  and  left  before  she 
became  eighteen  years  of  ag^.  After  that  time  she 
resided  for  the  most  part  wiSi  her  widowed  mother. 


but  was  occasionally  in  service  at  places  outsde  tiie 
West  Ham  Union.  The  widowed  mother  d  ikn 
pauper  never  resided  in  or  acquired  a  stabu  of 
irremovability  from  the  appellant  union.  The  &tber 
died  when  the  pauper  was  two  years  old. 

It  is  argued  for  the  respondents,  and  this  oonteD- 
tion  has  been  sustained  both  by  the  Divisional  Gout 
and  the  Court  of  Append,  that  the  pauper  acqnDcd  a 
settlement  in  the  appellant  union  by  virtue  o!  kr 
residence  in  Low  Leyton  for  a  period  exceeding  three 
years.  That  conteoition  is  rounded  on  the  34tQ 
section  of  the  Divided  Parishes  and  Poor  Law  Ameod- 
ment  Act,  1876  (39  &  40  Vict  c  61),  which  is  u 
follows :  **  Where  any  person  shall  have  resi^  fe 
the  term  of  three  years  in  any  pariflb,  in  sndi  manna 
and  under  such  circumstances  m  each  of  tusk  jean 
as  would  in  accordance  with  the  several  statntu  ic 
that  behalf  render  him  irremovable,  he  diall  be 
deemed  to  be  settled  therein  until  be  shall  scqnire  a 
settlement  in  some  other  parish  by  a  like  rosidflDoe  or 
otherwise ;  provided  that  an  order  of  remoral  ii 
respect  of  a  settlement  acquired  under  this  aed&» 
shfiUl  not  be  made  upon  the  evidence  of  the  pcnoo  to 
be  removed,  without  such  corroboration  as  the  iostuei 
or  court  think  sufficient.'*  It  is  to  be  obserTea  that  & 
settlement  is  not  acquired  under  this  section  by  the 
mere  fact  of  residence ;  it  must  be  residence  in  each 
manner  and  under  such  circumstances  in  each  d  & 
three  years  as  would,  in  accordance  with  the  ststota 
in  that  behalf,  render  the  person  irremovable.  It  » 
necessary,  therefore,  to  ascertain  what  are  ^ 
statutory  conditions  of  irremovability,  and  then  ts 
inquire  whether  they  were  satisfied  in  eadi  year  d  ^ 
pauper's  residence.  Before  referring  to  these  rtatstrf 
it  is  as  well  to  note  that  by  section  35  of  the  DMd 
Parishes  Act  it  is  provided  that  a  child  under  the  a^ 
of  sixteen  shall  take  the  settlement  of  its  father,  (f 
of  its  widowed  mother,  and  shall  retain  tiie  sittV 
ment  so  taken  until  it  shall  acquire  another.  IV 
earliest  of  the  statutes  creating  t^e  siatas  of  vr^ 
movability  as  distinguished  from  a  aeiUemest  vn 
9  &  10  Vict.  c.  66.  By  the  Ist  section  of  this  JU 
it  is  enacted  that  **  no  person  shall  be  removed,  B»f 
shall  any  warrant  be  granted  for  the  removal  of  isy 
person,  from  any  parish  in  which  such  peraoo  s^ 
have  resided  for  five  years  next  before  the  applkatti* 
for  the  warrant.**  At  the  end  of  the  se9tion  thef*- » 
a  proviso  in  these  terms :  "  Provided  always  th^ 
whenever  any  person  shall  have  a  wife  or  chiUrt^ 
having  no  other  settlement  than  his  or  her  own,  &^ 
wife  and  children  shall  be  removable  when«*wr  he  ^ 
she  is  removable,  and  shall  not  be  removable  vhai  ^' 
or  she  is  not  removable.** 

By  24  &  25  Vict.  c.  55  the  term  of  readence  Bee*»- 
sary  for  irremovability  was  reduced  to  three  y«K*» 
and  by  28  &  29  Vict.  c.  79,  s.  8,  to  one  year.  Batfy 
the  proviso  at  the  end  of  the  Ist  section  of  d  i  •* 
Vict.  c.  66  the  case  would  be  free  from  any  diffiea^- 
the  conditions  of  irremovability  would  ckariy  hiw 
been  complied  with,  and  the  pauperis  settleai*^ » 
West  Ham  would  have  been  made  out.  The  q«^ 
turns  upon  the  construction  and  effect  of  that  pro^ 
or  rather  of  the  proviso  substituted  for  it  by  II  *U 
Vict.  c.  Ill,  which  is  in  these  terms: — "Pw»W 
always,  that  whenever  any  person  should  have  a  «i* 
or  children  having  no  other  settlement  than  his  or  bf 
own,  such  wife  and  children  should  be  removaU«  te» 
any  parish  or  place  from  which  he  or  she  wosW  ^ 
removable,  notwithstanding  any  provisi£»H  <rf  t^ 
said  recited  Act,  and  shomd  not  be  removsUe  ^i* 
any  parish  or  place  from  which  be  or  she  voaiii  ^ 
be  removable  by  reason  of  any  proviaton  in  the  •** 
recited  Act.*'  The  whole  diff^ence  betwest  «*• 
proviso  and  that  for  which  it  is  sabstitated  ■  ^ 
the   repealed  proviso  made  the  wife  and  tM^r^ 
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TemoTsble  from  any  parish  from  which  the  hoBband 
or  parent  is  remoTable,  and  not  removable  from  a 
poruh  from  which  the  husband  or  parent  is  not  re- 
moyable.  The  substituted  proviso  makes  the  test 
whether  the  husband  or  parent  would  or  would  not  be 
removable  from  the  parish.  Whatever  the  reason  for 
the  change  the  later  statute  makes  it  quite  clear  that 
the  test  is  not  the  removal  but  the  removability  of  the 
husband  or  parent. 

It  is  contoided  for  the  appellants  that  by  virtue  of 
ibis  proviso  the  pauper  did  not  reside  for  three  years 
at  Low  Leyton  in  such  a  manner  and  under  such 
circumstances  during  each  of  the  three  years  as  to 
render  her  irremovable.  During  the  first  two  years  of 
her  residence  she  was  under  sixteen  years  of  age.  Her 
settlement  was  that  of  her  mother,  who  never  resided 
in  the  West  Ham  Union  and  would  have  been 
removable  ht)m  that  union.  It  is  said,  therefore, 
that,  notwithstanding  the  enactment  in  the  earlier 

Srt  of  the  Ist  section  of  9  &  10  Vict.  c.  66,  the 
ughter  was  also  removable  thence.  The  courts 
below  have  held  this  contention  not  well  founded. 
In  their  view  the  x>roviso  is  inapplicable  to  such  a  case 
as  that  now  before  the  House.  The  Court  of  Appeal 
proceeded  mainlv — indeed,  almost  entirely — upon  the 
umitation  which  it  was  said  the  decision  of  the 
Divisional  Court  of  Queen's  Bench  in  the  case  of  Reg. 
▼.  Leeds  Union  had  placed  upon  this  proviso — namely, 
that  it  was  only  intended  to  prevent  the  separation  of 
families,  and  that  where  there  was  no  question  of  such 
separation  the  proviso  was  inapplicable.  Kay,  L.  J., 
though  he  did  not  dissent  from  the  rest  of  the  court, 
thought  the  question  a  doubtful  one.  Bo  wen,  L.J., 
did  not  express  any  opinion  whether  the  judgment  in 
Beg.  V.  Leeds  Union  was  right  or  not,  but  said  that  he 
was  unwilling  to  disturb  the  law  there  laid  down, 
which  had  been  acted  upon  for  fourteen  years. 

If  no  other  construction  than  that  adopted  in  Reg, 
V.  Leeds  Union  had  been  put  by  the  courts  upon  the 
proviso  in  question,  I,  too,  might  have  been  unwilling 
to  disturb  it ;  but  after  caref ulconsideration  it  appears 
to  me  that  the  decision  in  Reg,  v.  Leeds  Union  is  in 
direct  conflict  with  several  earlier  authorities.  In  Reg, 
V.  8t,  Elbe's  it  was  held  that  the  proviso  to  the  1st 
section  of  9  &  10  Vict.,  c.  66,  refers  to  the  case  of  a 
person  being  legally  removable  and  not  to  his  being 
in  fact  removable  or  not  by  reason  of  his  "presence  in 
the  parish  or  absence  from  it.  In  Reg,  v.  Pott 
Shrigley  the  pauper  had  resided  with  her  husband 
nearly  five  years  in  a  parish  when  he  was  committed 
to  prison  out  of  it  for  felony,  and  afterwards 
transported.  The  wife  continued  to  reside  in  the 
same  parish  until  her  residence  there  exceeded  the 
period  of  five  years.  An  order  was  made  for  her 
removal.  It  was  held  that  the  pauper  was  removable. 
*'The  effect  of  the  proviso,"  said  Lord  Denman, 
••  whether  we  look  to  the  stetute  1 1  &  12  Vict.  c.  1 1 1 , 
or  not,  appears  to  us  to  be  that  the  wife  is  removable 
if,  under  the  circumstances,  the  husband,  having 
come  to  her  and  become  chargeable,  would  have  been 
removable."  It  seems  obvious  that  in  this  c€Me  the 
question  whether  the  removal  would  operate  to 
separate  husband  and  wife  was  regarded  as  immaterial. 
She  was  already  separate  from  her  husband ;  he  had 
left  the  parish  where  she  had,  in  fact,  resided  for 
more  than  five  years  and  was  still  residing  at  the  time 
of  the  order  of  removal.  Again,  in  Reg,  v.  LJanelly  a 
married  woman  and  her  children  were  removed  from 
a  parish  where  she  had  resided  as  a  married  woman 
for  ten  years;  her  husband  had  left  her  two  years 
previously  and  gone  to  America.  No  animus  revertendi 
being  shown,  it  was  held  that  there  had  been  a 
disruption  of  the  husband*s  residence,  and  that  he 
was  not  resident  in  the  respondent  parish.  Lord 
Campbell  said :  "  If  he  is  not  resident  himself,  it  is 


impossible  to  contend  that  the  wife  has,  by  her  own 
residence,  acquired  a  right  of  irremovability."  In 
Reg,  V.  Manchester  (reported  in  a  note  to  the  last  case) 
the  pauper  had  lived  five  years  in  a  parish  not  that 
of  her  settlement  when  she  became  chargeable,  and  an 
order  of  removal  was  made.  Her  husband  had  left 
her  before  the  five  years  had  expired  and  jKone  to 
America  without  an  animus  revertendi.  Before  the 
order  of  removal  was  made  he  died.  It  was  held 
that  the  pauper  was  not  irremovable.  In  Reg,  v. 
Much  Hoole  an  Irishman  with  an  English  settlement 
married  a  woman  whose  settlement  was  in  A.,  and 
lived  witiii  her  for  more  than  five  years  in  B.  He 
then  deserted  her  and  left  the  kingdom.  It  was  held 
that  the  wife  was  removable  from  B.  to  the  place  of 
her  settlement.  There  are  Several  other  cases  to  the 
same  effect  to  which  I  do  not  think  it  necessary  to 
refer  in  detail ;  but  it  may  be  well  to  call  attention 
to  one  other  decision  of  a  somewhat  later  period. 

In  the  case  of  Reg,  v.  Ht,  Olave's  the  pauper  had 
resided  in  service  in  the  respondent  union  for  a  little 
more  than  two  years.  During  that  time  she  had 
gained  her  own  living  entirely  independent  of  her 
mother.  The  pauper  had  the  same  settlement  as 
her  mother,  havmg  never  gained  a  settlement  in  her 
own  right.  The  question  was  whether,  by  her 
residence  in  service  and  apart  from  her  mother  for 
two  years  in  the  respondent  union,  the  pauper  had 
acquired  a  status  of  irremovability  in  that  union.  It 
turned  entirely  upon  the  construction  of  the  proviso 
which  has  to  be  construed  in  the  present  case.  The 
court  held  that  the  proviso  applied,  and  that 
inasmuch  as  the  mother  would  have  been  removable 
from  the  respondent  union,  the  pauper  herself  was. 
I  find  it  difficult  to  reconcile  this  decision  with  that 
which  is  now  under  review  by  your  lordships.  The 
facts  baring  upon  the  question  whether  residence  in 
service  apart  from  the  mother  in  a  parish  from  which 
the  mother  would  have  been  removable  enabled  the 
child  to  acquire  a  status  of  removability  appear  to  me 
to  be  identical.  In  none  of  the  cases  prior  to  Reg, 
V.  Leeds  Union  (to  which  I  will  refer  immediately) 
do  I  find  any  suggestion  that  inquiry  ouffht  to  be 
made  whether  an  order  of  removal  would  effect  a 
separation  between  a  child  and  its  parent,  or  a  wife 
and  her  husband,  nor  do  I  find  that  circumstance 
treated  as  material.  It  seems  to  me  that  if  it  be 
material  some  of  the  decisions  ought  to  have  been  the 
other  way.  The  case  of  Reg,  v.  Eluet  was  much 
relied  on  by  the  learned  counsel  for  the  respondents ; 
but  I  do  not  think  that  it  is  at  all  inconsistent  with 
the  other  cases  to  which  I  have  referred.  In  that 
case  the  pauper  had  resided  with  her  father  in  E. 
from  her  birth,  in  1844,  until  her  father's  death  in 
1857.  After  his  death  the  pauper  remained  there  till 
the  following  year,  when  she  became  chargeable,  and 
an  order  was  made  for  her  removal.  At  this  time  the 
mother  also  was  dead.  It  was  contended  that  the 
father's  status  of  irremovability  was  taken  away  by 
the  receipt  of  relief  through  his  wife,  and  that,  there- 
fore, the  pauper  was  removable.  The  court  held  that 
this  was  not  so,  inasmuch  as  the  father  had  acquired 
a  status  of  irremovability  from  E.,  which  was  not  lost 
by  the  subsequent  receipt  of  relief.  As  he,  therefore, 
would  not  have  been  removable,  there,  was  nothing  in 
the  proviso  to  prevent  the  substantive  enactment 
applying  to  the  pauper  and  to  make  her  removable, 
notwithstanding  her  residence  in  the  parish  for  more 
than  the  statutory  period. 

I  pass  now  to  the  case  of  Reg,  v.  Leeds  Union,  The 
pauper  was  the  illegitimate  child  of  a  single  woman,  and 
was  bom  in  the  parish  of  B.  When  the  child  was  a  fort- 
night old  it  was  placed  by  its  mother  in  the  care  of  a 
man  and  his  wife,  who  resided  with  it  for  six  years  in 
the  parish  of  S.    No  evidence  was  given  of  the  settle- 
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ment  by  birth  or  otherwise  of  the  mother  of  the 
pauper,  though  evidenoe  was  given  that  the  respondent 
union  had  made  unsuccessful  inqmries  about  it.    The 
court,   consisting  of  Ck>€^bum,  L.C.J.,  and  Lopes, 
J.,  held  that  the  pauper  had  acquired  a  settlement 
in  S.,  by  reason  of  the  provisions  of  39  &  40  Vict.  c. 
61.  8.  34.    The  Lord  Chief  Justice  said:— "It  has 
been  argued  that  the  proviso  in  9  &  10  Vict.  c.  66, 
s.  1  (as  explained  in  11  &  12  Vict.  c.  Ill,  s.  1),  goes 
to  show  that  a  child  is  irremovable  only  where  the 
parent  is  irremovable;  and  that,  therefore,  the  three 
years*  residence  under  39  &  40  Vict.  c.  61,  s.  34,  ought 
not  to  give  it  a  settlement  distinct  from  that  of  its 
mother.    But  the  proviso  in  question  has  really  nothing 
to  do  with  the  case  before  us.    It  was  enacted  to 
prevent  the  dispersing  of  different  members  of  a  family. 
Here  there  is  no  question  of  separating  the  child  from 
its  parent,  and  we  have  simply  to  consider  section  34 
by  itself.    The  child  had  actually  resided  for  three 
years  in  Seaoroft,  but  it  is  contended  that  because  the 
mother  lived  in  another  parish  the  child  constructively 
resided  with  her,  and  where  she  resided.    It  is  true 
that  where  a  child  is  under  the  authority  and  control 
of  its  parent  it  may,  even  when  placed  at  a  school  in 
a  different  parish,  be  said  to  constructively  reside  with 
the  parent.    Here,  however,  the  child  had  be«i  entirely 
ffiven  up  by  its  mother;   it  was  not  a  susp^sion, 
but  a  mutual  abandonment  of  the  maternal  right.'* 
Much  stress  appears  to  have  been  laid  in  the  case 
upon  the  argument  that  the  diild  was  to  be  regarded 
as  constructively  residing  with  her  mother,  and  that, 
therefore,   she  had  not  resided  three  years  in  tiie 
parish  of  Seacroft  within  the  meaning  of  the  statute. 
It  is  to  this  argument  with  reference  to  residence 
that  the  greater  nart  of  the  judgment  of  the  Lord 
Chief  Justice  is  addressed.     The  proviso  which  has  to 
be  construed  is  put  aside  as  having  nothing  to  do  with 
the    case    then   before    the    court,  on  the  ground, 
apparently,  that    there    was    there  no  question  of 
separating  the  child  from  the  mother.     None  of  the 
numerous  previous  cases  in  which  the  proviso   had 
been  considered   and  construed  were  cited   in   the 
argument,  and  there  was  consequently  no  attempt 
made  to  distinguish  them.    It  may  be  quite  true,  and 
probably  is,  that  the  object  of  the  proviso  was  to  pre- 
vent the  separation  of  husband  and  wife«  or  chilaren 
and  i)arent ;  but  there  is  nothing  in  its  language  to 
limit  its  application  to  those  cases  where,  if  it  were 
not  applied,  such  a  separation  would  be  effected.     It 
lays  down,  as  I  read  it,  a  test  perfectly  easy  of  appli- 
cation— namely,  whether  the  parent  or  husband  would 
have  been  removable,  if  so,  the  children  and  wife  are 
removable  likewise,  and,  as  far  as  I  can  see,  that 
test  is  to  be  applied  in  all  cases.     It  is  one  thing  to 
come  to  the  conclusion  that  the  Legislature  had  a 
certain  object  in  laying  down  a  particular  rule.     It  is 
quite  another  to  confine  the  rule  in  the  manner  sug- 
gested, where  no  such  words  of  limitation   are  to 
be  found  in  the  enactment  itself.     To  my  mind  the 
authority  of  Beg,  v,  Leeds  Union  is  much  diminished 
by  the    fact  that  the  previous  decisions  were   not 
brought  to  the  attention  of  the  court  or  dealt  with 
by  them.    Looking  at  the  section  apart  from  author- 
ity, I  cannot  myself  feel  justified  in  importing  mto 
the  enactment  a  condition  which  is  not  to  be  found 
there.     It  is  impossible  to  have  in  view  all  the  various 
oases  that  might  arise,  and  I  am  by  no  means  sure 
that  by  adopting  the  rule  which  was  laid  down  in 
Reg,  V.  Leeds  Union^  and  which  has  been  followed  in 
the  present  case,  we  might  not  in  some  cases  defeat 
the  suggested  intention  of  the  Legislature.    Although 
we  were  informed  by  the  learned  counsel  for  the 
appellants  that  the  authorities  I  have  referred  to,  or 
some  of  them,  were  cited  in  the  Court  of  Appeal,  I 
doubt  whether  they  were  brought  home  to  the  minds 


of  the  learned  judges,  inasmuch  as  no  attempt  k 
made  in  the  judgment  below  to  distingnish  tfaam 
from  or  reconcile  them  with  Beg.  v.  Zedi  Ms. 
For  these  reasons  I  think  the  judgment  of  the  ooot 
below  ouffht  to  be  reversed  and  judgment  gifen  for 
the  appeUants.  The  respondents  most  bear  tiie  ooiti 
both  here  and  in  the  courts  below. 

Lord  Halsbuby. — I  believe  no  queitioD  wonM 
have  arisen  in  this  case  but  for  the  supposed  ip^o- 
tion  of  the  decision  in  Reg,  v.  The  Leed$  Uum. 
I  think  that  decision  was  wrong,  and  ongM  not  tobe 
followed ;  but  I  think  the  decision — or  at  least  ^ 
ground  upon  which  the  learned  judges  bated  it- 
would  have  no  application  to  the  case  Wok  yov 
lordships.  Both  the  learned  judges  seem  to  h,n 
treated  the  question  as  depending  upon  what  tbj 
call  the  constructive  residence  of  a  child  wi&  iti 
parent  while  in  fact  being  at  school  with  tk 
authority  of  the  parent  The  Chief  Jtutioe  ad<k  i 
reply  to  an  argument  which,  I  think,  could  bai^ 
have  been  used  by  Mr.  Poland,  that  in  order  to  mtb 
the  stntus  of  irremovabihty  the  child  must  bafecfaa» 
its  own  residence.  Certionly  no  such  prowoiftc 
be  found  in  the  statute,  and  no  such  ohBemHaam 
applicable  here.  If  it  were  to  depend  npoo  any  sod 
principle  I  should  agree  with  that  decisioiL 

It  cannot  be  doubted  that  during  two  yea»of  tfc 
residence  which  is  relied  on  as  making  the  paaps 
irremovable  the  parent  of  the  pauper  was  removabk 
and,  therefore,  it  seems  to  me  impossible  to  oa^ 
havinff  regard  to  the  plain  words  of  the  iUtnte,1h£ 
a  child  under  sixteen  was  not  removable  alao,  vd,^ 
so,  the  child  had  not  acquired  the  status  of  t^aB^^ 
ability.  With  all  respect  to  the  learned  jn^^ 
decided  that  case  of  Reg,  v.  The  Leeds  Vuie^  i 
appears  to  have  been  decided  under  two  wes^ 
hensions  or  serious  errors  in  the  reasoning.  (^  ^ 
in  supposing  that  the  constructive  residence  wit^  ^ 
parent  had  anything  to  do  with  the  qneatioa  Ws* 
the  court.  It  had  nothing  whatever  to  do  witk  t 
The  question  was  as  to  the  status  of  irremonhOitj  i 
a  child  under  sixteen  as  involved  in  the  remoniifeF 
or  irremovability  of  the  parent.  Another  wror  »< 
in  supposing  that  the  language  of  the  proriso  as  ^ 
construed  in  reference  to  the  supposed  policy  o* J^ 
enactment  to  prevent  the  separation  of  ImbSa 
Now  it  is  to  be  observed  that  the  6«panti»  • 
families  is  undoubtedly  one  of  the  objects  whs*  ^ 
statute  sought  to  prevent,  but  it  apparentlj  wm  ^ 
brought  to  the  attention  of  the  court  that  taJ 
object  was  effected  by  a  specific  proriaka.  Brf 
section  (9  &  10  Vict.  c.  66,  s.  3)  isas  followa:-'^ 
be  it  enacted  that  no  child  under  the  age  of  bC* 
years,  whether  legitimate  or  illegitimate,  rea&f  ■ 
any  parish  with  his  or  her  father  or  mothff.  i^ 
father  or  stepmother,  or  reputed  father,  ^^ 
removed,  nor  shall  any  warrant  be  graoted  f«  * 
removal  of  sudi  child  from  such  pansh  ia  aay  a» 
where  such  father,  mother,  stepfather,  i4ff«^* 
or  reputed  father  may  not  lawfully  be  renwrrf  fs« 
such  parish."  ^ 

Now,  to  construe  the  language  of  the  |ff^ 
contrary  to  the  natural  interpretati(m  of  the  «■* 
with  reference  to  some  supposed  ndicy  ol  tha  ^ 
where  the  Act  itself  has  providea  for  the  yg' 
case  appears  to  me  to  be  absolatdy  '"■^'^•T 
The  real  truth  is  that  the  child  waa  "P^^T^^*" 
by  reason  of  any  residence  or  constmcti?*  "^"^ 
but  because  the  child  was  the  diild  of  its  i*j 
That  is  the  natural  interpretation  of  the  statei^^ 
I  can  find  no  words  whatever  which  would  ^^^"^ 
the  operation  of*  that  enactment  The  pt«^*>  ^ 
hardly  be  construed  as  intended  to  do  wliat  ^J*L 
stantivo  enactment  had  already- been  done;  m^  * 
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I  dear,  from  &ii  observatioTi  made  by  Cocfebiirn, 
r,t  ftnd  reported  in  tlic  Lam  Jmtrfmlt  though 
in  the  I^ip  liejwTis,  thfit  that  was  one  of  the 
iiiids  of  his  decision.  It  seeraa  U}  me*  therofore, 
;  the  decision  now  appealeti  from  waa  bFised  on  a 
» which  to  me  is  manifostly  wrong,  and  I  think  it 
lit  to  be  reversed. 

ord  Ashbourne. —I  have  had  an  opportunity  of 

ding  and  fuDy  conaidering  the  opinion  which  has 

t  been  delivered  by  my  noble  and  learned  friend 

I  the  woolsack,  and  I  entirely  concur  in  it,  and  do 

\  think  I  can  mef ully  add  anything. 

\  MoKBta* — I  concur. 

ttidgmefit  appetiJtd  frmfk  r evened ,  wUh  costs  Aere  and 
tihe  ityurts  bdoio, 

licitor  for  the  appellantSj  F,  E.  Eillmry. 

olidtor  for  the  respondents »  W^  T.  Howard* 


Jmie  25. 


Court  of  Itppral. 

From  Q.  B.  Biv.  1 

&rd  Esher,  M.R.,  and  Kay  V 

'and  A,  L.  Smith,  L JJ  )      J 

Holla:nb  ant>  Akothee  t/.  LuaLiE,  (n.) 
—  3  E  'nt —  Indorseme  n  t — -4  mendTrist}  t —  f  Vrii    fo  r 
rrrir  -^i^  of  the  jurisdictiou—IL  S.  C\,   1883^  ord* 
U  ord.  2S,  r,  1. 

PAc  €4iurt  hai  Jurisdiction  to  alhw  an  itmendmmt  of 
lindor&ement  on  a  writ   under  ord.  28,  r»   1,  even 
^k  the  rarit  t(?aa  iisued  hy  icaue  under  order  11  /or 
'  Old  of  the  juri$didion. 

_  Ippeal  from  an  order  of  a  divisional  court  (Cave 
Hid  Colims,  J  J.)  allowing  the  plaintiff  to  amend  the 
ind&r^ement  on  the  writ  {tinted  p.  o60). 

The  action  was  brought  upon  a  bill  of  eichango 
ind  for  gooda  sold  and  delivered*  The  defendant 
t^ing  a  foreign  subject  resident  in  the  "United  States 
'■>i  Atnerica,  the  plaintiff  obtained  an  order  for  leave 

)  iMue  a  writ  for  service  out  of  the  juriBdiction  under 
^rder  11,  and  notice  of  such  writ  was  duly  served 
ipon  tbo  defendant  abroad. 

The  indorsement  on  the  writ,  by  a  mistake  on  the 
mrt  of  the  plaintiff,  included  a  claim  in  respect  of  a 
lOl  of  exchange  for  £15  19s.  fid.»  which  had  been 

'ready  met,  instead  of  a  claiiu  in  respect  of  a  bill  of 
hongeof  another  date  for  £42  lOs.,  whieh  remained 
Liipaid. 

The  defendant  entered  an  appearance  and  delivered 
r4«fenoe  denying  aU  Uabihty, 

The  plaintiff  then  discovered  his  miatakef  and^  the 
bae  limited  for  reply  having  expired,  took  out  a 
mnmons,  under  ord.  28^  r.  1,  to  amend  the  indorse- 
letlt  by  substituting  a  claim  in  respect  of  the  bill  of 
id]ang;e  for  £42  lOs.  instead  of  the  daim  in  respect 
f  the  bill  of  exchange  for  £4£}  19st  6d, 

LawfTiQce,  J,,  made  an  order  allowing  the  plaintiff 
i  amend  his  writ  as  prayed,  and  this  order  was 
EBrtned  by  the  Divisional  Court. 

The  defendant  appealed. 

Wait,  for  the  defendant »  argaed  aa  in  the  oourt 
Blow. 

Ralph  r.  Banke%^  lot  the  plamtiff^  iraa  not  called 

.}  BepoTted  byF*  0,  EucitKRi  Esq*,  Barruter^at- 
Law. 


Lord  EsHER^  M.B.^In  this  case  the  plaintiff  had  a 
cause  of  action  againit  the  defendant  founded  on  a 
bill  of  exchange,  which  was  accepted  by  the  defend- 
ant* but  had  not  betm  paid.  Having  thiit  cause  of 
action »  the  plain ti IF,  when  ho  indorsed  bis  writ^  made 
a  blunder ;  ho  referred  to  another  bill  of  exchange 
which  liod  been  already  paid,  and  m  put  in  a  wrong 
date  and  a  wrong  amount.  It  iBi  therefore »  the  case 
of  a  blunder  made  by  a  person  who  has  a  good 
cause  of  actioii.  The  writ  was  issued  containing  this 
mistaken  indorsement,  and»  the  defendant  being  a 
foreigner  resident  abroad,  notice  of  the  writ  waa  by- 
lea  ve  served  on  hiui  out  of  the  jurisdiction,  The 
defendant  duly  entered  an  appearance  to  the  action » 
and  after  that  the  plaintiff  asked  for  leave  to  amend 
his  writ.  Ord.  28,  r.  1,  applies  in  tenns  to  the 
amendment  of  an  indorsemenx,  but  it  is  argued  that 
this  rule  does  not  apply  where  a  writ  has  been  issuod 
for  service  out  of  the  jurisdiction.  The  contention  is 
that,  where  the  defendant  is  resident  abroad,  an 
exception  must  be  admitted  into  the  rule,  and  that 
the  writj  having  been  issued  by  leave  of  the  court 
under  order  11,  cannot  l>e  amended.  But  in  the 
present  case  the  defendaett  having  entered  an  appear- 
ance, is  now  within  the  jurisdiction.  And  1  can  ae© 
no  reason  why^  under  this  rule,  an  amendment  of  an 
I  indonemont  should  not  be  allowed  in  a  case  where 
the  defendant  is  reaident  abroad,  juist  an  well  as  in  a 
case  where  the  defendant  is  in  this  country.  It  was 
argued  that  if  we  held  that  writs  issued  under  order 
11  might  be  amended  under  order  28,  th^n  this  con- 
sequence would  follow— that  in  some  case  a  plaintiff, 
who  bad  obtained  leave  to  issue  a  writ  for  service 
out  of  the  juriadicUon  under  order  11,  might,  under 
rule  2  of  order  28,  without  having  to  aak  for  any 
leave,  amend  his  writ  by  substituting  or  adding  n 
cause  of  action  to  which  order  11  did  not  apply — e.g.y 
a  tort,  or  the  breach  of  a  contract  to  he  performed 
outside  the  jurisdiction.  The  eonsideration  of  that 
case  must  wait  until  it  arises.  As  to  the  case  of  The 
Cu33i(jpcia,  27  "VV.  E.  703,  4  P.  D.  1S8,  which  has 
been  cited,  I  do  not  think  that  it  has  anything  to  do 
with  the  present  case.  The  rules  relating  to  admiralty 
actions  in  rem  are  quite  different  from  the  rulea 
relating  to  ordinary  actions.  I  am  of  opinion  that 
the  appeal  must  be  dismissed. 

ILvY,  L*J* — I  am  of  the  same  opinion.  The  objec- 
tion goes  to  this  extent,  that  no  writ  issued  for  service 
abroad  can  ever  be  allowed  to  be  amended.  In  tho 
present  case  such  a  writ  was  issued  and  notice  thereof 
was  duly  served  on  the  defendant  abroad.  After  the 
defendant  had  appeared  the  plaintiff  sought  to  amend 
the  writ*  It  is  admitted  that  such  an  amendment  as 
he  asks  for  might  rightly  have  been  allowed  if  the 
action  had  been  against  some  person  resident  in  this 
country;  it  is  the  fact  of  the  defendant  being 
resident  abroad  which  is  supposed  to  create  the 
diffietilty.  But  there  is  no  rule  which  says  that 
an  amended  writ  must  be  served  a^in.  What  the 
rules  require  ia  that  after  a  writ  is  amended  it  should 
be  delivered — t.e,,  either  by  leaving  it  at  the  defend- 
ant's address  for  service  or  by  filing  it  with  the 
proper  olSeer.  There  is  no  reason  why  that  cannot 
be  done  when  the  defendant  is  resident  abroad.  If 
the  amendm^t  which  was  asked  for  proposed  to 
bring  in  a  cause  of  action,  with  regard  to  which  order 
11  does  not  provide  for  service  out  of  the  jurisdiction » 
that  would  be  a  good  reason  for  refusing  to  allow  the 
amendment. 

A.  L.  SMrra,  L.J*,  concurred* 

Appeal  diajnUsed* 

Solicitor  for  the  plaintiff,   TT,  S.  Eerhert 

Solictors  for  the  defendant,  Wthiier  tt  Welder. 
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Ck)xmT  OF  Appeal. 


Dbielsma  v.  Manipold. 


Court  of  Affbai. 


From  Lancaster  Palatine  \ 

Court  of  Chancery.       f  j       . 

(Lindley,  Lopes,   and    i 
I>ayey,L.JJ.)  J 

Deielsma  v.  MAmPOLD.  (a.) 

Solicitor — Costs — Taxation — Auctioneer — Fee  paid  by 
client  to  auctioneer  for  taking  bids  merely — Solicitor 
otherwise  conducting  sale — Scale  fee — Solicitors*  Be- 
muneration  Act,  1881,  General  Order,  clause  4 — 
Schedule  /.,  Part  J.,  r.  11. 

A  fee  of  £2  for  every  lot  sold  and  £1  for  every  lot 
unsold  paid  to  an  auctioneer  for  merely  taking  bids  aJt  a 
sale  by  public  auction  isa  **  commission**  within  rule  11 
of  the  rules  applicable  to  the  sccUe  charges  prescribed  in 
Schdule  /.,  Part  J.,  io  the  General  Order  under  the 
Solicitors*  Eemuneration  Act,  1881. 

Where  sttch  a  fee  is  paid  by  the  vendor  to  the  auctioneer, 
the  vendor* s  solicitor  is  not  entitled  to  the  scale  remunera- 
tion prescribed  in  Schedule  J.,  Part  /.,  for  conducting  a 
scUe  by  public  auction,  but  is  only  entitled  to  a  quantom 
meruit,  although  the  solicitor  has  done  all  the  work  of 
conducting  the  sale  except  the  adudl  receiving  of  bids  in 
the  auction  room. 

In  re  Peace  &  Ellis,  36  W,  E,  61,  approved* 

Appeal  from  Bobinson,  Vice-chancellor  of  the 
Palatme  Court  of  Lancaster. 

The  question  raised  by  this  appeal  was  whether  a 
vendor's  solicitor,  who  had  done  all  the  work  of 
oonductinff  a  sale  of  property  by  public  auction  except 
the  actual  taking  of  bids  in  the  auction  room,  was 
entitled  to  renumeration  imder  the  scale  in  Schedule 
I.,  Part  I.,  of  the  General  Order  made  in  pursuance 
of  the  Solicitors'  Bemuneration  Act,  1881,  when  his 
client  had  been  charged  for,  and  had  paid,  the 
auctioneer's  fees  for  taking  the  bids  in  the  auction 
room.  It  was  stated  to  be  the  general  custom  in  the 
North  of  England,  and  especially  in  Liverpool,  for  the 
vendor's  solicitors  to  do  all  the  work  in  connection 
with  the  conduct  of  a  sale  by  auction  (including  the 
receipt  of  the  deposit),  except  the  actual  receiving  of 
bids  m  the  auction  room,  for  which  purpose  merely, 
an  auctioneer  was  employed,  and  paid  a  sum  of  £2  for 
every  lot  sold  and  £1  for  every  lot  not  sold.  That 
course  had  been  pursued  in  the  present  case,  and  the 
vendor's  solicitors  claimed  to  be  entitled  to  remunera- 
tion according  to  the  scale  prescribed  in  Schedule  I., 
Part  I.,  of  the  General  Order  under  the  Solicitors' 
Bemuneration  Act,  1881.  The  registrar  of  the 
Palatine  Court  was  of  opinion  that,  as  the  client  had 
been  charged  for  and  paid  the  above-mentioned  sum 
to  the  auctioneer  for  taking  the  bids  in  the  auction 
room,  the  solicitors  were  not  entitled  to  remuneration 
tmder  the  scale  prescribed  in  Schedule  I.,  Part  I., 
having  regard  to  the  provision  contained  in  rule  11  of 
the  rules  applicable  to  Schedule  I.,  Part  I. 
Bobinson,  Y.C.,  before  whom  the  question  came  by 
way  of  review,  held  that  the  registrar  was  right,  and 
that  the  point  had  actually  been  decided  by  North,  J., 
in  the  case  of  In  re  Peace  A  Ellis,  36  W.  B.  61. 

Clause  4  of  the  General  Order  under  the  Solicitors 
Act,  1881,  is  as  follows: — "The  remuneration 
prescribed  by  Schedule  I.  to  this  Order  is  not  to 
mdude  stamps,  counsel's  fees,  auctioneer's  or  valuer's 
charges,  travelling  or  hotel  expenses,  ...  or 
other  disbursement  reasonably  and  properly  paid." 
Schedule  I.,  Part  I.,  is  headed  thus:  "Scale  of 
charges  on  sales,  purchases,  and  mortgages,  and  rules 
applicable  thereto";  and  prescribes  for  "Vendor's 
sohcitor  for  conducting  a  sale  of  property  by  public 
auction,  including  the  conditions  of  sale,"  a  certain 

(a.)  Beported  by  M.  J.  Blaks,  Esq.,  Barrister-at- 
Lawt 


percentage.  Bule  11  of  the  rolea  applicable  to 
Schedule  I.,  Part  L,  is  as  follows  (so  far  as  m&toial): 
"The  scale  for  conducting  a  sale  by  aootaon  shall 
apply  only  in  cases  where  no  oommissioii  is  paid  by 
t£e  dient  to  an  auctioneer." 

The  solicitors  appealed  from  the  deciston  of  tk 
Vice-Chancellor. 

Cozens-Eardy,  Q.C.^  and  R.  F,  Norton,  for  tk 
appellants. — dlause  4  of  the  General  Order  under  the 
Solicitors'  Bemuneration  Act,  1881,  shows  that  tk 
soGtle  remuneration  is  not  to  include  "auctunser's 
charges."  It  is  true  that  rule  11  of  the  roles  i^Iie- 
able  to  the  scale  remuneration  states  that  "  the  fede 
for  conducting  a  sale  by  auction  shall  apply  oolj  in 
cases  where  no  commission  is  paid  by  t&  ciieot  to 
an  auctioneer."  If  possible,  effect  must  be  mm  to 
both  clause  4  and  rule  11,  and  that  can  be  dooe  faj 
construing  "  charges  "  in  dause  4  as  meaning  some- 
thing different  from  "  commission  "  as  used  in  rale 
11.  A  pavment  made  to  an  auctioneer  merelj  for 
taking  bids  in  the  auction  room  is  a  "di«ge" 
within  clause  4,  but  not  a  "  commission  "  within  rale 
11.  Only  a  licensed  auctioneer  can  receive  bids  at  a 
public  auction ;  and  the  solicitor  oondocting  the  nle 
was,  therefore,  bound  to  employ  a  lioenaed  wot- 
tioneer  to  take  the  bids.  In  the  present  oase  tiie  ali- 
tor did  bH  the  work  of  conducting  the  sale,  csoept 
the  taking  of  bids  in  the  auction  room ;  he  did  «1 
the  work  of  conducting  the  sale  which  a  sofidtsr 
could  lawfully  do.  The  case  of  In  re  WHsom,  ^ 
Ch.  D.  790,  34  W.  B.  Di^.  185,  is  distin^ufili- 
able,  because  there  the  sohcitor  had  not  huuetf 
done  all  the  work  of  conducting  the  sale  wUek 
a  solicitor  could  do.  The  case  of  In  re  Hit- 
chani  Taylors*  Co,,  83  W.  B.  693,  30  Ch.  D.  2<, 
shows  that  the  mere  fact  of  a  solicitor  emi^oyiag  n 
auctioneer  does  not  prevent  the  scale  remoneritki 
being  applicable.  [Davky,  L.J.— Bat  the  miadsa: 
might  have  been  under  the  obligation  to  pay  tbr 
auctioneer  himself.]  In  re  Sykes,  Syhee  t.  S^^  % 
W.  B.  234,  shows  that  a  solicitor  has  no  power  of  \k 
own  accord  to  pay  the  auctioneer  himself.  [Ldtdui. 
L.J. — l£aster  Byumd  informs  us  that  the  pimetioa  m 
the  Taxing  Office  is  against  your  contenti<Mi.  Does 
not  In  re  MacGowan,  MacGowan  v.  Murray^  39  W. 
B.  90,  227,  [1891]  1  Ch.  105,  show  that  the  soheits 
does  not  bring  himself  within  the  scale  unless  he  doa 
all  the  work  of  conducting  the  sale  ?  Taking  the  \f^ 
is  part  of  the  work  of  conducting  Uie  sale.]  T^ 
case  is  distinguishable ;  the  claim  there  was  for  tk 
scale  fee  for  ne^tiating  a  sale,  and  the  Cosrt  d 
Appeal  held  that  if  the  solicitor  had  done  all  that  vm 
proper  and  necessary  to  be  done  in  negotiation  tbe 
sale,  he  was  entitled  to  the  scale  fee,  although  wxea 
additional  fee  was  pud  to  a  valuer  for  repartiag  M  to 
the  value  of  the  property,  that  not  being  pcopoiy 
part  of  the  negotiation.  If  the  auctioneer  doei  i&r 
work  whidi  the  solicitor  himself  could  properij  ^ 
then  In  re  MacGowan  would  apply ;  but  it  is  no  wt  tl 
the  duty  of  a  solicitor  conducting  a  sale  to  Wck 
down  the  lots  and  to  receive  bids;  he  could  a^ 
legally  qud  solicitor  do  so.  The  oase  of  In  re  Pm* 
&  Mlis  is  no  doubt  an  authority  agamat  the  m^ 
lants,  but  it  is  not  a  decision  of  the  Court  of  A^^ 
and  can,  therefore,  be  now  reviewed. 

They  also  referred  to  Burd  v.  Bard,  37  W.  R.  4i^ 
40  Ch.  D.  628,  and  Wood  v.  Calvert,  34  W.  B.  7J2.       | 

T,  R.  Hughes,  for  the  respondent— The  fee  psidii 
the  present  case  to  the  auctioneer  is  a  "  oocanuiBa  ' 
witmn  the  meaning  of  that  word  in  rale  II ;  itii  • 
payment  made  to  an  agent  for  agency  work  <v  • 
particular  scale(see  per  Bowen,  L.J.,in/nfT  JUiK^wflM* 
39  W.  B.,  at  p.  230,  [1891]  1  Ch.,  at  p,  117};  ^ 
scale  need  not  be  a  percentage  scale ;  the  te  ^ 
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i  to  the  auotioneer  waa  a  proportionate  pflyiaeiit — 

J,,  pToportioDate  to  the  amount  of  work  done;  it 

difereDt,   therefore!   from  a  payment  by  way  of 

Tip  mm  or  by  way  of  fiiea    iaJary  *      Claiise   4 

the    General    Order    applies    to    the    whole    of 

dtilo    L|    whereas  rule   11   14  apeciiio  aa  to  the 

With   which   the  court  has  now   to   deal ;   the 

neral  clause  is  subjoet  to  the  specific  rule.      The 

of  rule  11  was  not  to   draw  any   distmction 

m  ** charge'*  and  **  commiaeion/*  but  between 

IwES  to  fall  upon  the  chent,  and  what  not.   In  re 

11  Bbowa  that  iolicitors  in  the  South  of  Euglaud 

titkct  pay  the  aucUoiieer  themM-lves,  and  then 

p  tlie  lay  client  the  scale  fee  ;  if  the  appellant^ b 

^tion    is    correct,    solicitors,    according    to   the 

t  in  the  Korth  of  England »  wiE  be  entitled  to 

I  the  scale  fee.  and  the  client  will  have  also  to 

be  auctioneer  for  taking  the  bids ;  if  the   scale 

>  i»  let  in  the  client  will  really  pay  twice  otst. 

Costns^ Hardy ^  Q*C.,  replied. 

1  Idtdley,  L  J,— This  case  raises  a  question  of  difli- 
llty  and  of  considerable  importance.  The  question 
I  whether  a  solicitor  who  has  conducted  a  sale  by 
ion  and  who  has  paid  an  auctioneer,  according  to 
I  mistom.  which  preyails  in  the  North  of  Eoglandf  a 
r  &  payment  of  a  sum  of  money  for  taking  the 
jgs^or  the  actual  work  done  in  the  auction 
I — is  entitled  to  he  paid  by  the  scale^  or  whether 
I  to  be  paid  according  to  the  pre-existing  method 
lym^it  by  what  ia  called  a  iiiiantum  meruit.  That 
t  entitled  to  be  paid  on©  way  ot  the  other  for 
^^  Kvioes  is  clear*  We  are  not  going  to  decide  that 
i  la  not  en  tilled  to  be  paid  at  all.  It  is  a  question 
[which  way*  He  wants  to  be  paid  by  the  scale » 
' '  ih  I  suppose  is  more  hene^cial  to  him*  It  has 
I  contended  that  that  is  not  the  right  way,  and 
t  he  ifl  not  entitled  to  bo  paid  by  the  scale  for  what 
■  IS  done*  The  4th  clause  of  the  General  Order 
in  pursuance  of  the  Solicitors^  Eecauneratien 
IBSl,  provides  that  **  the  remuneration  pre- 
by  Schedule  I.  to  this  Order"  (I  may  describe 
r  flhortly  as  the  remuneration  by  scale)  *'  is  not  to 
lud©  stamps,  counsel* s  fees,  auctioneer's  or  valuer's 
chargesp**  It  would  appear,  therefore,  from  this  that 
iftpte  may  be  remuneration  by  scale  and  some  auc- 
■aieer'a  charges  which  may  be  charged  by  the  solid - 
P&  against  the  client.  It  is  very  diMcult  to  construe 
clause   4   without  coming  to    that  conclusion^   that 

ere  may  he  some* 
L^ow  wkmi  we  look  at  the  remuneration  prescribed 
Schedule  I.,  Part  I-,  we  see  how  the  difficulty 
Schedule  L,  Part  I.,  runs  thus  :^*' Scale  of 
rges  on  sales,  &c.^  and  rules  applicable  thereto: 
adores  solicitor,  for  conducting  a  saJe  of  property 
by  public  auction,  including  the  conditions  of  sale  " 
(IJiat  ia  the  case  we  have  to  deal  with),  then  the 
percentage  is  set  out*  Stopping  there,  there  would 
bo  no  (lijfficulty  in  working  that  with  clause  4.  But 
the  difEculty  arises  when  we  come  to  apply  the  rules 
Applicable  to  the  scale,  rule  U  of  which  runs  thus  : — 
"The  scale  for  conducting  a  sale  by  auction  shall 
apply  only  incases  where  no  commission  is  paid  by  the 
^ent  to  an  auctioneer*"  The  difficulty  is^  What  is 
the  difference  between  a  "commiaaion"  in  rule  11 
and  ft  "  charge  *'  within  clause  4  of  the  General 
Order?  I  confeas  I  cannot  see  that  there  is  any 
difFerence*  An  auctioneer  who  is  employed  by  a 
solicitor  to  sell  is  certainly  employed  as  agent — ^the 
aactioiieer  does  not  act  as  principal;  he  acta  as 
agent— and  if  you  take  the  remuneration  of  the  agent 
lo  be  what  is  generally  meant  by  the  word  '*  commis- 
noUt'*  eveiy  thing  paid  the  auctioneer  for  his  services 
tn  tlie  course  of  his  agency  comes  within  the  ex- 
;>ii  **  commission^' ;    and  I  cannot  see  what  the 


f  mmera  of  the  General  Order  and  of  the  schedule  and 
rules  were  driving  at  if  they  reaUy  intended  to  draw  a 
distinction  between  a  "  charge  "  in  dauae  4  of  the 
General  Order  and  a  "commission"  in  rule  11*  If 
they  did  not  intend  to  draw  any  diatinotion^  the  case 
would  stand  thus:  that  the  two  words  mean  the 
same  thing ;  and  the  result  would  then  be  compara- 
tively easy,  for  then  you  will  have  a  general  enact- 
ment  or  a  general  rule  applying  to  ordinary'  caseSj  and 
also  a  specific  regulation  applymg  specifically  to  sales 
by  auction;  and  viewing  it  thus»  I  take  it  that  the 
specific  regulation  must  prevail  over  the  general. 
That  will  the  view  adopted  in  the  Court  of  Appeal  in 
In  re  Wilson,  and  which  has  prevailed  ever  since.  In 
the  ease  of  in  re  Peace  cfe  Ellis  Korth,  J.*  decided  the 
very  point,  but  it  has  now  been  contended  before  us 
that  that  caao  was  wrongly  decided* 

I  think  thei-e  is  mucli  weight  in  the  argument  of 
Mr,  HuRhes,  that  the  real  object  of  rule  11  is  not  to 
draw  a  distinction  between  **  charge  "  and  *'  commis- 
sion," but  between  what  is  to  fall  upon  the  client  and 
what  is  not ;  and  that  if  any  of  the  expenses  incurred 
through  an  auctioneer  are  charged  to  the  client,  the 
scale  fert  m  not  applicable,  and  the  solicitor  is  to  be 
paid  upon  the  ijuatitnm  meruit  method  for  the  work 
he  actually  does ;  hut  if  the  sums  paid  to  the  auc- 
tioneer are  not  charged  to  the  client,  then  the  scale 
fee  applies.  I  think  that  is  what  the  framers  of  the 
rale  intended  rather  than  (aa  suggested  by  Mr* 
Cozens -Hardy)  to  draw  any  contrast  between 
"charge"  and  '*  commission.'*  If  the  client  is  to 
be  charged  with  anything  paid  to  an  auctioneei>— 
call  it  what  you  mil,  **  charge,*'  "  commission,"  or 
anything  el se^ then  the  scale  fee  is  not  applicable, 
and  the  other  method  of  remuneration  is  to  be 
applied*  We  have  been  informed  that  that  ia  the 
view  adopted  6ver  since  ISai  in  the  Taaing  Office  and 
all  over  the  country.  It  is  true  that  this  is  the  first 
case  in  which  the  question  has  come  for  actual  deci- 
sion before  the  Court  of  Appeal*  I  agree  that  clause 
4  of  the  General  Order  gives  rise  to  some  difficulty  ; 
but  there  ia  no  case  which  conflicts  with  the  view  I 
have  now  indicated,  and  the  cases  I  have  mentioned 
are  dear  authorities,  so  far  as  they  go,  in  favour 
of  that  view.  The  case  of  MctcGotmn  v.  Mut- 
ray  is  not  at^kll  opposed  to  it,  because  there 
the  fee  which  was  allowed  in  addition  to 
the  ecale  fee  was  something  which  did  not  eome 
within  the  expression  * '  negotiating  a  sale  of  property  ** 
— 1.C*,  the  chent  was  not  paying  the  soficitor  a  scale 
fee  for  negotiating  a  sale  of  property  and  paying 
another  fee  for  work  which  came  within  the  descrip- 
tion **  negotiating  a  sale"  ;  he  was  paying  a  fee  to  a 
valuer  who  certified  to  the  court  that  the  price  arrived 
at  by  the  negotiation  was  a  fit  and  proper  price  for 
the  court  to  act  upon.  That  is  quite  consistent  with 
our  present  declHion*  Here  the  fee  charged,  or  sum 
paid  to  the  auctioneer,  is  clearly  comprised  in  the 
remuneration  for  conducting  the  sale,  as*  of  course ^ 
one  of  the  most  important  parts  of  conducting  a  sale 
hj  auction  is  taking  the  biddings  and  conducting  what 
goes  on  in  the  auction  room.  I  think  we  ought  not 
to  disturb  the  practice  which  has  prevailed  since 
1S81 ;  and  giving  the  General  Order  and  the  rule  the 
best  consideration  I  can,  I  think  the  view  I  have 
taken  is  the  correct  one. 

The  appeal  muat  be  diamissed,  and  with  costt. 

Lopes,  L  J.-*I  am  of  the  same  opinion.  It  is 
extremely  difficult  to  reconcile  clause  4  of  the  General 
Order  with  rule  1 1  of  the  rules  apphcable  to  the  scale 
in  Schedule  I.,  Part  I,  The  only  way  I  can  do  it  is 
the  way  which  has  been  suggested  by  Lindley,  L*J*, 
and  that  is,  by  holding  that  the  word  *'  commission  " 
^  aa  uaed  in  rule  11  haa  not  any  specific  meaning*  but 
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that  it  is  to  be  road  in  a  general  way,  and  very  much 
in  tins  way ;  that  the  scale  for  conducting  a  sale  by 
auction  shall  apply  only  to  cases  where  no  payment  in 
respect  of  the  conducting  of  that  sale  is  paid  by  the 
client  to  the  auctioneer.  I  am  very  much  drawn  to 
that  conclusion  by  the  argument  addressed  to  us  by 
Mr.  Hughes ;  he  said,  and  I  think  with  reason,  that 
if  any  other  construction  is  put  upon  clause  4  of  the 
(General  Order  and  rule  11,  in  effect  the  client  would 
be  paying  twice  over,  because  the  remuneration  of  the 
scale  was  intended  to  include  all  expenses  in  resoect 
of  the  conduct  of  the  sale,  and  ti^ereforo  would  include 
that  which  is  a  part  of  .the  conducting  of  the  sale, 
namely,  the  auctioneer's  charges.  If,  on  the  other 
hand,  that  was  to  be  a  payment  outside  of  and  in 
addition  to  the  remuneration  scale,  the  client  would 
be  paying  it  in  the  remuneration  scale  and  again  pay- 
ing it  in  an  independent  payment.  I  cannot  toink 
that  was  intendea.  The  view  now  taken  by  us  in 
this  matter  has  been  taken  for  some  years  past  in 
cases  which  have  come  before  the  courts,  and  I  think 
we  should  not  be  right  in  departing  from  that  view. 

Davby,  L.J. — I  am  of  the  same  opinion.  If  I 
could  see  my  way  to  holding  that  commission  to  an 
auctioneer  in  rule  11  means  the  commission  which  is 
usually  paid,  I  believe,  in  London — in  the  South  of 
Eogland— to  an  auctioneer,  and  comprises  not  only 
his  remuneration  for  actually  taking  the  bids,  but 
also  for  doing  other  work,  such  as  preparing  the  par- 
ticulars, advertising,  getting  posters  printed  and 
things  of  that  kind,  which  I  believe  in  the  South  of 
England  is  usually  done  by  the  auctioneer,  and  that 
I  could  hold  that  a  fee  paid  to  the  auctioneer  for 
merely  taking  the  bids  (which  we  are  told  is  the  prac- 
tice in  the  North  of  England)  was  not  a  "  com- 
mission," I  would  so  hold.  In  other  words,  if  I 
could  construe  this  as  meaning  that  where  the 
auctioneer  does  part  of  the  work  which  is  solicitors' 
work,  and  included  in  conducting  a  sale  by  a  solicitor, 
and  that  in  that  case  where  sucm  a  commission  was 
paid  the  scale  fee  was  not  to  apply,  because  part  of 
the  work  for  which  the  scale  fee  is  given  had  not 
been  done  by  the  solicitor,  but  that  it  would  apply 
where  nothing  more  than  a  fee  for  taking  the  oids 
was  paid  to  the  auctioneer,  I  w||dd  do  so,  for  I 
think  that  that  would  be  a  reasonable  result,  and 
mi^ht  well  express  the  intention  of  those  who  framed 
this  rule.  But  on  consideration  I  cannot  see  my  way 
to  hold  that  we  can  construe  ''commission"  in  that 
way.  Commission  is  primd  facie  the  payment  made 
to  an  agent  for  agency  work  usually  according  to  a 
scale — it  may  be  an  oei  valorem  scale,  but  not  neces- 
sarily an  ad  valorem  scale— it  is  the  most  general 
word  that  can  be  used  to  describe  the  remuneration 

rdd  to  an  agent  for  agency  work  other  than  a  salary, 
cannot,  therefore,  see  how,  logically,  or  consistently 
with  the  use  of  language,  we  can  restrict  the  word 
*< commission"  in  rule  11  so  as  not  to  apply  to  the 
fee  payable  to  an  auctioneer  for  taking  the  biddings 
at  a  fixed  agreed  rate  of  so  much  per  lot.  I  think 
nobody  could  pro][)erly  say  that  the  auctioneer  in  such 
a  case  was  not  an  asent,  or  that  the  sum  paid  per  lot 
— £2  if  the  lot  is  sold,  £1  if  it  is  not  sold— was  not  a 
commission ;  and,  that  being  so,  I  am  of  opinion  that 
the  fees  which  were  paid  in  this  case  to  the  auctioneer 
were  a  commission,  and,  as  they  have  been  charged 
to  the  client  in  addition  to  the  scale  fee  or  the  re- 
muneration claimed  by  the  solicitor,  it  appears  to  me 
that  primd  facie  rule  1 1  applies,  and  that  the  solici- 
tor is  not  entitied  to  the  scale  fee,  although,  accord- 
ing to  the  decision  of  the  House  of  Lords  {Parker  v. 
Blenkhoniy  37  W.  R.  401,  14  App.  Cas.  l\  he  will  be 
entitied  to  charge  a  quantum  meruit  for  his  services. 
And  in  coming  to  this  conclusion  I  have  been  much 


struck  by  the  observations  addressed  to  ns  by  comsel 
for  the  respondents,  who  said,  <*  If  the  argument  pal 
forward  on  behalf  of  the  appellant  is  correct,  tiien 
in  the  South  of  Englaud,  where  the  auctioo«ff*i 
commission  comprises  other  things  than  takinirt^e 
bids,  the  client  will  pay  only  the  scale  fee,  or  if  lie 
pavs  the  auctioneer's  commission  the  solicitnr  will 
omy  have  a  quantum  meruit  for  what  he  realljdoes; 
but,  on  the  other  hand,  in  tiie  North  of  Bnglaod  the 
solicitor  will  get  his  full  scale  fee  and  the  olKnt  will 
also  have  to  pay  the  auctioneer's  remonerstion  ist 
taldn^  the  bids."  I  can  see  no  escape  from  tbL 
This  IS  a  rule  made  by  skilled  persons,  who  wa«  so 
doubt  well  acquainted  with  the  practice  both  in  the 
North  of  England  as  well  as  in  the  South,  and  it  mint 
be  a  rule  which  is  applicable  to  every  part  of  ^ 
country.  And  the  substance  of  the  rtue  appean  to 
me  to  be  this,  that  the  scale  fee  to  the  solicitor  is  ib- 
tended  to  include  all  the  expenses  of  condactang  tbe 
sale,  including  the  auctioneer's  commission,  nnier- 
standing  by  the  auctioneer's  commission  the  remnnen- 
tion  which  is  paid  to  the  auctioneer,  whether  for  ^ 
mere  purpose  of  taking  the  bids  or  whether  for  ^m% 
other  work  as  welL 

But  then  it  is  said  that  this  is  inconsistent  vitk 
clause  4  of  the  General  Order.  No  doubt  then  is  t 
certain  inconsistency,  and  I  do  not  attempt  to  expba 
it.  Wiser  persons  than  I  have  attempted  to  do  io» 
but  have  not  altogether  succeeded.  But  this  ooe 
must  say,  that  according  to  the  ordinary  rule  o!  ooc- 
struction,  where  there  is  a  specifio  rule  ^pliosbleti} 
the  particular  case,  then  you  most  i^ply  the  8pea& 
rule,  notwithstanding  that  there  is  a  general  rule  to 
which  the  specific  role  seems  to  be  contrary.  If  yoi 
cannot  recondle  the  two,  then  you  most  apply  tfe 
specifio  rule.  It  is  quite  possible  that  daose  4  ol  tk 
General  Order  was  drawn  in  its  present  form  belon 
tiie  scale  and  the  rules  applicable  to  the  soak  ven 
settied,  and  it  may  be  that  by  an  overaigfat  or  je 
incuriam  those  words  •*  auctioneer's  charges "  were 
omitted ;  but  it  may  be,  as  Mr.  Hughes  pointed  oat, 
that  clause  4  of  the  General  Order  is  applictble  to 
every  kind  of  transaction  which  is  dealt  wiUh.  in  tk 
scale ;  and  it  is  possible  there  may  be  a  case,  altiioD|i 
one  cannot  for  the  moment  put  it,  in  whidi  v^ 
tioneer's  charges,  not  possible  for  selling  by  sadioa, 
might  be  charged,  either  in  a  mortgage  tiaoisetka 
or  some  otiier  transaction  of  that  kind.  At  snj  n^ 
clause  4  is  a  general  provision  applicable  to  sU  tia^ 
of  transactions  dealt  with  in  tne  sohedole,  whaa* 
rule  1 1  is  a  specific  provision,  which,  according  to  tk 
construction  I  have  put  upon  it,  is  directly  applinito 
to  the  present  case.  I  do  not  think  that  we  ragiit  to 
refuse  to  apply  rule  11  to  the  case  to  wfaic^  it  is 
directiy  applicable  merel;^  because  there  is  some  £fi* 
culty  in  reconciling  it  with  clause  4  of  tiie  Qmasl 
Order. 

Appeal  dismissed* 

Solicitors,  Burton^  TeaJtes^  A  HaH,  for  ffff* 
KenioHy  Tyrer,  <fe  Simpson,  Liverpool. 
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May  23 ;  Jime  12. 
In  ru  Etmer. 

^U  —  L tfjiiti/  —  Ch arify-- Cha nia hie   inlcn t ton — Cmi- 

itrtMriion—Failure  of  ohjtct — Cy-pr^s — lAipse. 
IITAeT^  a  Ifgatp  U  brqutathtd  to  a  liartiGular  charitable 
Wftutmn  fTtsiing  at  the  date  of  the  wUl^  and  the  insii' 
pm  htiA  €ta«cd  to  e^ist  y/orc   the  ttiitator*B  death  ^  the 
fine  f>/  hip$e  appliu  and  the  legacy  fails, 
l.«  iy  hii  wilt,  dated  in  1883,  htt^titalhtd  £5,000  **  to 
Iffdor  /or  the  time  being  of  St,  T.  Seminary  fur  the 
'  miion  vf  Priests  in  th^  diocese  of  W*,  for  the  pur- 
I  of  such  iem  ina  ry, '  *     At  that  date  there  iL*tt4  &  u  c  A  a  n 
Ututiorit  and  it  was  known  an  Bt,  T*  Btmlnary  ;  but 
*    i  the   t€itaior*s  death    it  ceased   to  emist,  and  the 
nt»  were  ranored  to  another  instituUon  which  hud 
I  rstahliifhed  fttr  the  above ^  amofiff  other,  purposes. 
Held,  that  the  ley  act/  uh^a   a  gift  to  the  particular 
Ututiirii^  and  mti^t  he  taken^  ou  the  above  principle, 
rhave  lapAtd,  there  heing  no  ground  for  letting  in  the 
^^ificaiion  nf  the  cy-pr^a  doctrine^ 
jmkak  1%  Attorney-General,   U  H'  i?,  1200,  JS.  R.  4 
^^o21  tfoll&wetL 

■fflie  testator  by  his  will,  made  in  Auguat,  1883, 
Rcr  bequcttthirig  divert  pocimiftTy  legacies  to  the 
pttnons  therein  mentioned,  devised  and  bequeathed 
All  his  estate  and  effects  to  his  trustees  on  trust, 
inter  alia,  to  pay  and  appropriate  the  legacies  there- 
inbc'foTe  and  thereinafter  given.  And  subject  to  and 
Mtier  satisfaction  of  such  pecuniary  legacies  and  the 
duties  thereon »  the  said  testator  gave  divera  charit- 
il^le  leg^acies  in  the  following  teruiB  ;— **  1  give  the 
following  charitable  1  egad  as  to  the  following  institu- 
tkttia  and  persona  *  respectively  ,  .  .  that  Ib  to 
mf  ;^to  the  rector  for  the  time  being  of  St.  Thomas's 
Seminary  for  the  Education  of  Priests  in  the  diocese 
[yf   Westmimter  for  the  purpose  of  auch   seminary 

sOOO,  and  I  direct  that  the  aaid  rector  shall  at  hia 

scretioti  make  a  settlement  thereof  by  deed  in  the 
mamea  of  proper  trustees  ao  aa  to  make  the  aame  a 
permanent  fund,  and  I  direct  that  the  candidates  to 
bo  educated  out  of  the  income  of  this  bequest  ehaU 
be  noiuinated  from  time  to  time  by  the  rector  for  the 
time  beiijg  of  luch  aeminary  ;  and  I  request,  btit  not 
m  a  oondition  of  this  bequest ^  that  a  yearly  mass  for 
^e  repoae  of  my  soul  may  b©  said  at  the  aaid 
seminary  in  perpetuity,  and  that  a  yearly  mass  for 
h^  same  object  may  be  aaid  during  life  by  each  of 
'  priests  who  may  have  been  educated  wholly  or  in 

irt  on  this  foundation.  Also  the  following  legaciet,** 
rhea  followed  a  legacy  to  the  Archbishop  of  West- 
ningier  for  the  purpose  of  the  Westminster  Diocesan 
Sduc^tion  Fund,  and  other  charitable  legadea  for 
p&rioas  objects.  There  were  two  codicils  to  the  will 
[ated  reipef>tively  in  April,  1890,  and  in  May,  1993, 
f  hicb  are  not  material  to  this  report. 

The  teatator  died  in  June,  1893,  It  appeared  that 
t  the  date  of  the  testator' a  will  there  existed  at 
lamtneramith  a  seminary  for  tbe  education  of  Eoman 
:^tbolic  [iriests  for  the  diocese  of  Westminster,  It 
r&s  established  there  in  1869,  and  was  known  as  St. 
liotnaa's  Seminary,  and  it  was  carried  on  there 
irithout  break  from  the  time  of  its  establishment 
util  March,  1893  (that  was  to  say,  until  a  few 
acmtha  before  the  teatator*8  death},  when  it  was 
tooed. 

(a,)  Eeported  by  J.  R  Walby,  Esq*,  Barrister- at- 
Law. 


The  seminary  had  a  rector  and  a  vice -rector,  and  a 
eomplete  staff  of  professors  and  teadiers*  It  was 
supported  partly  by  pay  men!  a  made  by  or  on  behalf 
of  the  students  and  partly  by  the  income  of  funds 
belonging  to  the  Eowan  Catholic  dioceae  of  Weat- 
minster  and  applicable  to  the  purpose.  For  some 
time  previously  to  its  bdng  closed  it  had  been  found 
that  the  expenses  of  carrying  ou  the  aeminary  ex- 
ceeded the  resoiircea  available  therefor*  It  was  alEo 
found  that  the  situation  was  unhealthy  for  students, 
and  otherwise  unsuitable.  When  the  seminary  at 
Hammersmith  was  closed  the  property  wan  sold. 
The  students  were  removed  to  the  seminary  at  Oscott, 
near  Birmingham,  but  the  ataif  of  professors  and 
ttachcra  was  not  transferred  to  that  institution. 

The  BSminary  at  Oscott  then  and  at  the  testator's 
death  had  a  rector  (the  Bishop  of  Binnuighara),  a 
vice- rector,  and  a  staff  of  professors  and  teachers  of 
its  own.  Since  the  removal  of  the  students  from  St, 
Thomases  the  Oscott  institution  biid  carried  on  the 
education  of  priests  for  the  diocese  of  Westminateir 
and  also  (as  previously)  for  the  diocese  of  Birming- 
ham and  other  Eoman  Catholic  dioceses  in  England* 

This  summons  was  taken  out  by  the  executors  of 
the  win  to  determine  certain  questions  that  arose,  and 
in  particular  the  question  whether  the  legacy  of 
£5,000  had,  under  the  circumstances,  lapsed  or  was 
applicable  cy-pres^ 

Levett,  QX\,  and  T.  Z,  Wilkinson,  for  the  plaintifEs, 
the  executors  of  the  will,  and  for  the  residuary 
legatee.— The  legacy  has  lapsed,  and  oaouot  be  ap- 
plied cg'prh. 

They  <jited  In  re  Oifey^  Broadbent  v*  Barror^f  33 
W.  E.  821,  2J>  Ch.  D.  560  j  Fisk  y.  Attorfttu-Ofnerai, 
15  W.  E,  1200,  L,  E,  4  %.  521  ;  and  In  re  Blevin, 
Slepin  V.  Hepburn,  39  W,  R.  284,  [1891],  1  Ch.  373, 
on  app,,  39  W,  E.  578,  [1^91]  2  Ch.  236.  [CnrnrY, 
J.,  referred  to  Purdag  v,  Johmon^  60  L.  T,  N*  Si 
175,  37  W,  E.  Dig.  200.] 

Byrne,  Q,€„  and  Stokes,  for  Cardinal  Vaughan, 
Archbishop  of  Westminster.— Though  the  seminary 
no  longer  exists,  and  the  trustee  has  therefore  failed, 
the  purposes  of  the  seminary  exist,  and  the  legacy* 
being  expressly  bequeathed  for  such  purposes,  should 
be  applied  to  the  same.  The  second  codicil,  by  which 
the  teat^itor  confirmed  hia  will,  was  executed  after 
the  closing  of  the  seminary. 

Ingh  Joyce  {Sir  J,  Iliyby,  AM.,  with  himl  for  the 
Attorney- General. *-The  anbstantial  object  of  the 
gift  is  clear— visj,,  to  educate  priests  for  the  diocese  of 
Weatmiuater.  and  the  charitable  intent  can  be  carried 
out.  Wliether  a  general  charitable  intention  can  be 
imported  into  a  case  like  thia  depends  on  the  parti- 
cular circumstanceai  and  there  lb  a  oontUot  of  autho- 
rity as  to  what  is  enough.  This  is  a  clear  case,  and 
the  bequest  ought  to  be  applied  cy-pre»^ 

He  also  referred  to  In  re  Magttire,  18  W,  E*  623, 
L.  E,  9  Eq.  tj32  ;  Marah  v*  AUorney-Gtneral,  9  W.  E. 
179,  2  J.  &  H.  61  ;  Loscombe  y,  Wtntrinyhamf  13 
Beav.  87 ;  In  re  Clergy  Society,  4  W.  E.  664,  2  K.  &  J* 
015  ;  Biscoe  v.  Jacksm,  35  W.  E.  554,  35  Ch,  D,  400  ; 
Clark  V,  Taylor,  1  W.  E,  476,  1  Drew,  642 ;  and 
MuMfll  V.  KdleU,  3  Sm.  &  G.  264,  4  W,  E.  Dig,  131. 

Levettf  Q*0.j  replied* 

12tb  June. — Chitty,  J. — The  subatantial  quea- 
tions  are  whether  the  legacy  of  £6,000  bequeathed  to 
the  rector  for  the  time  being  of  St.  Thomas's 
Seminary  has  lapsed  and  fallen  into  the  residuary 
estate,  or  whether  it  ought  to  be  applied  cy-prii. 
The  point  taken  at  the  bar,  that  there  was  a  mere 
failure  of  the  truetee,  and  that  nothing  waa  required 
except  tbat  the  court  should  appoint  a  new  trustee  in 
the  place  of  the  rector,  cannot  be  manatained,  and  it 
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is  not  necessary  to  disonss  it.  [His  lordship  here 
stated  the  facts,  and  continued: — ]  It  could  not 
properly  be  said,  and  it  was  not  argued  before  me, 
that  the  St.  Thomas's  institution  migrated  to  Oscott, 
or  that  the  only  change  which  took  place  was  a  change 
in  the  local  habitation  of  St.  Thomas's  institution,  or 
that  it  was  being  still  carried  on  imder  a  chauge  of 
name  only.  The  legacy  was  not  claimed  on  behalf 
of  Osoott  as  the  successor  of  St.  Thomas's  Seminary, 
or  otherwise.  It  is  a  different  institution,  although 
one  of  its  purposes  was  the  same  as  that  of  St. 
Thomas's  Seminary.  In  the  result,  I  find  as  a  fact 
that  St.  Thomas's  Seminary,  which  existed  in  1883, 
when  the  testator  made  his  will,  had  ceased  to  exist  at 
his  death. 

On  the  construction  of  this  gift,  I  hold  that  it  is  a 
gift  to  a  particular  charitable  institution  for  the  pur- 
poses of  the  institution.  It  was  argued  that  the 
words  ''  for  the  education  of  priests  in  ike  diocese  of 
Westminster  "  show  a  general  charitable  intention  for 
the  education  of  priests  for  that  diocese  imconneoted 
with  St.  Thomas  s.  But  these  words  are,  I  think, 
merely  descriptive  of  the  particular  institution,  which 
was  m  fact  a  seminary  for  the  education  of  such 
priests,  and  that  the  words  are  governed  by  what 
follows,  viz.,  **  for  the  purposes  of  such  seminary." 
The  rector,  under  the  discretionary  power  conferred 
on  him  to  make  a  settlement  of  the  legacy  in  the 
names  of  trustees  so  as  to  make  a  permanent  fund, 
could  not  have  directed  the  income  to  be  applied 
otherwise  than  for  the  purposes  of  the  semmary. 
The  direction  that  the  candidates  should  be  nominated 
by  the  rector  of  the  seminary,  and  the  request  that 
yearlv  masses  should  be  said  '*  at  the  said  seminary," 
and  the  reference  to  '*  this  foundation  "  at  the  end  of 
the  gift  all  tend  to  confirm  the  opinion  that  the 
benefit  of  the  gift  was  confined  to  this  particular 
institution. 

Now,  the  rule  established  by  Fiak  v.  Attorney- 
General  is  that,  where  a  le^^y  is  bequeathed  to  a 
particular  charitable  institution  existing  at  the  date 
of  the  will,  and  the  institution  has  ceased  to  exist 
before  the  testator's  death,  the  legacy  fails  and  lapses 
in  the  same  way  as  in  the  case  of  an  indLyi<£ial. 
Counsel  for  the  Attomey-Oeneral  appeared  to  ex- 

Sress  some  dissatisfaction  with  that  authority.  No 
oubt  the  Vice-chancellor,  in  his  judgment,  stated 
that  he  was  far  from  saying  that  the  question  might 
not  some  day  or  other  require  further  consideration, 
but  the  decision,  which  was  foimded  on  what  the 
Vice-Chancellor  considered  to  be  settled  authorities, 
was  pronounced  in  1867,  more  than  a  quarter  of  a 
century  ago,  and,  so  far  from  its  having  been  subse- 
quently overruled  by,  or  dissented  from  in  any  sub- 
sequent case,  it  was  followed  in  1885,  in  In  re  Ovey, 
and,  as  I  read  the  observations  and  judgment  in  In 
re  Slevin^  it  has  been  recently  approved  by  the  Court 
of  Appeal.  I  have  no  alternative  but  to  treat  it  as  a 
binding  authority.  It  is,  I  think,  right  in  principle. 
Charify,  no  doubt,  has  been  f avoided  in  eqmty,  it  has 
been  exempted  from  the  rule  against  perpetuity, 
and  it  has  been  allowed  the  ben^t  of  the  cy-prea 
doctrine.  Fisk  v.  Attorney  -  General  places  what 
seems  to  me  to  be  a  reasonable  limitation  on  that 
doctrine.  Many  a  testator  has  made  a  bequest  in 
favour  of  a  particular  charitable  institution,  because 
he  has  been  personally  connected  with  it,  because  he 
approves  of  its  system  of  management,  or  for  other 
special  reasons,  who  would  not  have  been  minded  to 
make  any  other  similar  charitable  institution  the  ob- 
ject of  his  boimtv. 

The  cases  dted  for  the  Attorney-General  are  con- 
sistent with  Fisk  v.  Attomey-Generaly  and  distinguish- 
able. No  doubt  in  a  bequest,  where  a  particular 
charity  appears  to  be  or  is  named,  a  general  charitable 


intent  or  an  intent  extending  beyond  tiie  limits  of  tlie 
particular  institution  may  l^  discovered  suffideot  to 
justify  the  application  of  the  cv-prSe  doctrine.  Ir 
Loacomhe  v.  Wintringham  the  bequest  was  to  the 
governors  of  a  society  instituted  for  the  inoreaae  and 
encouragement  of  good  servants.  No  such  soctetj 
could  be  found,  ^rom  this  it  was  not  difficoU  to 
infer  that  the  testator  had  no  x>articular  institotioii  ia 
his  mind,  and  that  his  intention  was  generally  tb 
increase  and  encouragement  of  good  servants.  Inn 
Clergy  Society  was  another  similar  case.  The  gifti 
were  made  to  the  "  following "  societies  establirtad 
or  carried  on  in  London ;  and  amongst  those  enumer- 
ated was  the  "  Clergy  Society."  There  bein;  so 
society  answering  that  discription,  a  scheme  e^f-prf^ 
was  directed.  In  neitiier  of  these  cases  was  tiiere  n^ 
institution  shown  to  be  in  existence  at  the  date  of  tfae 
will.  In  Marsh  v.  Attorney-Genertd  the  bequest  wu 
to  the  trustees  and  president  of  the  Deal  Naotiol 
School,  in  trust  to  be  invested  in  public  funds,  a^ 
the  yearly  interest  to  be  applied  for  the  instruction  d 
youths  in  the  practical  part  of  navigation  and  nanlioil 
astronomy.  The  Deal  Nautical  ckihool  was  diseoo* 
tinned  for  want  of  funds  several  months  be£<m  & 
date  of  the  testator's  will.  Consequently  tiiere  wai 
no  such  institution  in  existence  when  the  will  wm 
made ;  and,  further,  the  gift  was  not  confined  to  t^ 
purposes  of  the  particular  school,  but  was  gmeaSj 
for  the  instruction  of  youths  in  the  subjects  nes- 
tioned ;  if  the  school  had  otHitinued  to  exist,  Ife 
trustees  and  president  might  have  applied  the  weam 
for  instruction  outside  the  school. 

These  three  oases  of  In  re  Clergy  Society,  Monk  t. 
Attorney-General^  and  Fisk  v.  Attorney- Oener^  was 
all  decided  by  Wood,  V.C,  afterwards  Lord  Hath^. 
In  re  Maguire  decided  in  1870,  before  James,  TjC^ 
afterwards  James,  L.J.  (where  the  testator  had  gim 
£200  to  the  Church  Pastoral  Aid  Society,  in  ItckgdV 
was,  as  I  read  the  judgment,  rather  a  case  ci  b»> 
description  of  the  particular  charitable  insUUtiaa 
intended ;  if  not,  it  was  a  case  of  a  gift  to  an  iastilft- 
tion  which  did  not  exist  at  the  date  of  the  wiO,  aai 
from  this  circumstance  an  intention  to  devote  tfa 
money  to  a  particular  object  of  charity,  sutk  m 
pastoral  aid  in  Irdand,  was  readily  gatiiered.  tb 
Yice-Chancellor  in  his  judgment  referred  to  Fitk  r. 
Attorney-General^  and  expressed  no  dissent  frcHB  &at 
case.  In  the  case  before  me  I  am  unaUe  to  extiMt 
any  general  or  particular  intention  of  charity  te  tiks 
education  of  priests  in  the  diocese  of  Wc  '  '  ' " 
unconnected  with  or  severable  from  St. 
Senidnary.  The  case  appears  to  be  in 
undistinguishable  from  Fisk  v.  Attomey^Qenavi. 

A  point  was  suggested,  but  not  argued,  and,  as  I 
understand,  abandoned,  turning  on  a  codicil  ezaoited 
by  the  testator  on  the  10th  of  May,  IS9a.  It  b 
sufficient  to  say  that  a  oodicil,  whether  pmpoctiBS  to 
confirm  the  will  or  not,  does  not  lerive  a  ^^9 
already  lapsed  by  the  death  of  the  legatee.  Nor  «■ 
the  codicil  afford  any  ground  for  letting  in  theyi' 
cation  of  the  cy-pres  doctrine.  There  was  no  efiaiiMi 
to  show  that  the  testator  was  aware  on  the  I9lkd 
May,  1893,  that  the  seminary  had  ceased  to  oi^ 
For  these  reasons  I  hold  that  the  legacy  bas  hftti 
and  fallen  into  the  residue. 

Solicitors  for  the  plaintiffs,  Frank  A'dbordMB  i 
Sadler. 

Solicitors  for  other  parties,  Eare  &  C<k  ;  FiSkat 
Lambertt  da  EoskeU. 
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[HiQH  CouET,         BTEErroN^s  Deebt  Bbewebt  Co.  (Limited)  v.  Matoe  of  Deeby-         Hiau  Couet- 


Oct  31 J  Kov.  1,2,  23. 


B.  Div.  1 

0K*8  Deeby  Beeiteet  Go.  (Limited)  v, 
Maitoe  of  Debby.  (a*) 

l(»«wce— Zocn^  ^a^fferr/  aulhoHit/Sewage  ty&tem— 
iFkcdijiij^Dafrmge—ytghfjmce^Fithlif:  Health  Ady 
[1975  (38  ^  39  nc^  c.  55);  w,  1549,  21. 

^oni;  mniiari/  aidhoriiy  tomtrucUd  a  9y&itm  of 
r*  iV*  1855  /(^r  ^A^tV  didrid,  Qne  o/  the  sewers 
mnff  ahmg  a  toad  upoti  which  abuittd  a  brewery, 
e  mfgtem  was  adequnit  and  mjiciefd  at  the  time  it 
ipf^  /or  the  imnU  of  the  diitrid.  In  1860  the 
^^^  pf  the  hretvtrg  con  net  ted  it  by  a  drain  with  the 
ju  they  were  entitJfd  to  do;  but,  the  mver  in  the 
tiitg  mdy  sHghtly  b£iow  the  hvd  of  the  cellars  of 
mt:  hreivtnj  from  which  the  drain  came,  the  cellars 
bemme  Jhxided  with  SE^mje  when  a  great  rain  fail  uc- 
turrtil,  ormng  to  the  ^ewtr$  bdmj  unable  to  carry  off  the 
^ytU^  drainage  due  to  increased  bttildings  in  the 
iMHct.  N''&  negligence  wa»  alleged  or  proved  in  the 
fnm'ufetuince  of  the  »ewer  ;  but  it  was  $hown  that  the  only 
r  cure  would  he  a  new  sy6tem  of  sewers  throughout 
irict,  which  would  take  much  time  to  decide  upon 
Imifte  to  carry  nut. 

"sfci,  {1}  that  the  dffendunt4,  ihe  mnOary  authority, 
f^  liahk  under  section  19  (f  the  ruhlic  IfeaHh 
.  mid,  in  ihe  a^mncs  of  negliyeme  wt  their  f*ftH  ;  and 
Uhat^  under  the  circumstames  of  the  case,  the  defmd- 
1  had  uutt  in  faei,  been  guilty  tjf  negligence^ 
ftl  of  action. 

ihh    ftctiOTi    the    plaintifi^,    Stretton's    Derby 

ary  Co,  ( Limited  )^  clriimed  against  the  mayor, 

^    n«(ii.  and  burgcsaes  of  the  borou^li  of  Derby  an 

,  unction   to  restrain  them   from    allowing  water, 

»wnge,  or  noxious  matter  to  be  discharged  or  How 

-om  their  sewers  on  to  the  plaintiffs'  premiaea.  or 

-m  continuing  the  iower  so  as  to  cause  a  nuisance 

the  plsiutiffs* 

The  defoiidanta  were  the  urban  sanitary   authority 
^    the   borough  of    Derby,    and  m  such  had  pro- 
ved in  181*0  a  system  of  drainage  for  the  borough, 
k*h,  when  it  was  established,  was  ample  for  the 
ri   needs  ol  the   district.      One  of  the  sewers  so 
vided  ran  along  Ashbourne- road,  Derby,  in  which 
11    r-'Mutiffsi"  brewery  wag  situated,  and  into  which 
'    fijioitinieation  was  made  by  the  plaintiffs'   pre- 
es»orft,  as  they  were  entitled  to  do,  for  the  purpose 
dnuning  the  brewery.     This  eom  muni  cation  had 
yen    iDBpe<;ted  and  approved  of  on  belialf  of   the 
rfeDdanta,    the    sanitary  authority,    when    it    was 

lousea  had  rapidly  increased  in  the  sanitary  dis- 

ict  since  the  institution  of  the  drainage  system,  and 

seasonally,  when  there  was  a  heavy  rainfall,  the 

mmn  were  incapable  of  carrying  off  the  whole  of 

Is  sewage  at  once.     Thia  caused  1he  floors  of  the 

««*^T^r  fy^iii  which   the  drains   led    to   the    sewer 

"me    flooded,    as    ihay    were    only    slightly 

^     Lhe  level  of  tlie  crown  of  the  sewer,     Sohd 

e^^    was    left    on    the    floors    of    the    brewery, 

;  caused  injury  to  the  beer  being  brewed.     Tliese 

.  >d»  occurred  in  June,  1891,  May  and  June,   1892, 

d   after  the  commencement  of  the  action  in  July, 

B3.      It  was  shown  that  these  results  were  not  due 

mny  defective  construction  of  the  sewers  or  want  of 

fisir,  but  simply  to  the  fact  that  they  were  unequal 

ih^  demands  on  them  thrnugh  the  increase  in  the 

xnt>eT  of  houses  draining  Into  them,  and  that  th« 

ly  crflectxial  way  to  prevent  a  repetition  would  be 

oonstmct  an  entirely  new  drainage  system. 

uj  Beporf«d  by  J.  W.  Geeig,  Esq.,  Barrist^r-at- 
Law. 


This  action  was  oommenced  on  the  18fch  of  August, 
1892,  The  plaintiffs  did  not  expressly  allege  negE- 
genoe^ 

*nie  material  sections  of  the  Public  Health  Act, 
1875,  are  15-19  and  21,  and  are  as  follows  :— 

"Section  15:  Every  local  authority  shall  keep  in 
repair  all  sewera  belonging  to  them,  and  shall  cause 
to  be  made  such  sewera  as  may  be  necessary  for 
effectually  draining  their  district  for  the  purposes  of 
this  Act. 

Section  19:  Every  local  authority  shall  cause  the 
sewers  belonging  to  them  to  be  conetructed,  covered, 
ventilated,  and  kept  to  as  not  to  be  a  nuisance  or 
injurious  to  healthy  and  to  be  properly  cleansed  and 
emptied. 

Section  21 :  The  own^  or  occupier  of  any  premises 
within  the  district  of  a  local  authority  shall  bo 
entitled  to  cause  his  drains  to  empty  into  the  sewera 
of  that  authority  on  condition  of  his  giving  such 
notice  as  may  be  required  by  that  authority  of  his 
intention  so  to  do,  and  of  complying  with  the  regula- 
tions of  that  authority  in  respect  of  the  mode  io 
which  the  communications  between  such  drBios  and 
sewers  are  to  be  made  and  subject  to  the  control  of 
any  person  who  nmy  be  appointed  by  that  authority 
to  superintend  the  maldng  of  such  communications. 

Any  person  causing  a  drain  to  empty  into  a  sewer 
of  a  local  authority  without  complying  with  the  pro- 
visions of  this  section  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds,  and  the  local  authority 
may  olose  any  communication  between  a  drain  and 
sewer  made  in  contravention  of  this  section,  and  may 
recover  in  a  summary  manner  from  the  person  so 
offending  any  expenses  incurred  by  them  under  ^is 
section  I " 

Sir  E,  Clarke,  Q.C,  R,  0,  Qlen,  and  EcjMI,  for  the 
plaintiffs,— There  has  been  a  failure  of  duty  on  the 
part  of  the  defendants,  who  have  not  caused  the 
sewer  in  question  '*  to  be  constructed,  covered,  venti- 
lated, and  kept  so  as  not  to  be  a  nuisance  or  injurious 
to  health,  and  to  be  properly  cleansed  and  emptied  '* 
(section  19  of  the  Public  Health  Act,  1875).  A  com- 
plaint to  the  Local  Government  Board  under  section 
299  is  not  the  appropriate  remedy,  because  this  wrong 
is  one  which,  indo]>endently  of  any  statute,  would 
have  been  actionable :  (tlmsop  v.  Helton  and  Uteafortk 
Local  Board,  28  W.  E,  111,  12  Ch,  D.  102, 

]Sfei?ille,  QM.,  and  Tr,  Graham,  for  the  defendants. 
— The  defendants  have  discharged  their  duty  with 
regard  to  the  drainage  of  the  district  by  having  put 
down  a  system  which  was  adequate*  They  cannot  be 
made  liable  merely  because  other  people  have  con- 
nected their  houses  with  the  sewer  and  drained  into 
it.  The  only  remedy,  if  any,  is  under  section  299. 
If  there  is  **  default  on  the  part  of  the  authority  in 
providing  their  district  with  sufficient  sewers,  or  in 
the  maintenance  of  existing  sewers,**  the  persona 
aggrieved  can  apply  to  the  Ixical  Government  Board » 
and  if  the  board  are  satisfied  *  *  after  due  inquiry  that 
the  authority  has  been  guilty  of  the  alleged  default, 
they  sliiiU  make  an  order  limiting  a  tinte  for  the  per- 
formance of  their  duty,''  If  the  Local  Government 
Board  decline  to  interfere,  the  court  wiH  not  do  so. 
The  sole  duty  of  the  defendants  is  to  use  all 
reasonable  care  and  diligence  to  keep  the  sewers 
in  a  proper  condition  :  Bateman  v.  Poplar  Dietrid 
Bmrd  of  Works,  36  W,  E.  501,  37  Ch.  D,  272. 
The  plaintiffs  must,  to  succeed,  prove  negligence. 
The  defendants  have  merely  oonstmoted  a  sewer 
as  they  were  bound  to  do  under  the  Act.  The 
plaintiSs'  own  acta  in  connecting  with  the  sewer 
is  the  cause  of  the  damage  to  them.  The 
only  way  the  defendants  could  remedy  the  state  of 
things  is  by  lowering  the  sewer,  whidi  would  flood 
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the  lower  parts  of  the  town,  or  by  shutting  ofiP  the 
plaintifrB  drain,  which  they  cannot  do.  Nor  can  they 
prevent  other  people  draining  their  houses  into  the 
sewer. 

SirE.  Clarke,  Q,C,,  replied. 

Bomer,  J. — Assuming  that  it  has  become  the  duty 
of  the  defendants  as  the  sanitary  authority  to  consider 
the  question  of  constructing  and  in  due  course  to 
construct  a  new  sewer  or  a  new  drainage  system,  I 
have  to  consider  whether  the  defendants,  when  the 
action  was  commenced  or  up  to  the  date  of  the  trial  of 
this  action,  were  guUty  of  negligence,  or  as  it  is  some- 
times expressed  of  want  of  reasonable  care  and 
diligence,  in  maintaining  the  existing  sewer  and  in  not 
providing  the  new  sewer  or  new  system  of  drainage. 
As  to  tms  I  find  that  the  defendants  were  not  guilty 
of  negligence  or  of  want  of  reasonable  care  or 
diligence.  In  the  first  place  it  is  clear  that  the 
defendants,  so  long  as  the  present  sewer  existed  and 
until  its  insufficiency  owing  to  the  increase  of  buildmgs 
rendered  it  necessary  to  construct  a  new  sewer  or  new 
sewage  system,  were  not  guility  of  negligence  in 
maintaining  the  present  sewer,  or  because  until  the 
new  sewer  was  made,  the  owners  of  the  new  buildings 
as  they  were  erected  exercised  their  statutory  rights 
to  drain  into  the  existing  sewer.  So  that  the  question 
of  negligence  resolves  itself  into  this,  whether  the 
defendants  were  guilty  of  neglience  in  not  providing  a 
new  sewer  or  new  sewage  system,  and  as  to  this  I 
come  to  the  conclusion  that  there  was  no  negligence 
for  the  following  reasons :  As  observed  by  Bram- 
well,  B.,  in  Buck  v.  WUliama,  6  W.  B.  622,  3  H. 
&  N.  308,  ''negligence  is  a  relative  term,"  and 
'  *  must  mean  negUence  with  reference  to  some  oiroum- 
stances  of  time,  place,  or  person."  Now  the 
negligence,  if  any,  of  the  defendants  in  the  present 
action  is  not  in  omitting  to  do  repairs  or  small  works 
of  that  kind  which  could  be  speedfly  done,  but  in  not 
constructing  a  new  sewer  or  sewage  system  for  the 
district  in  due  time  after  its  necessity  had  become 
apparent. 

Now  I  am  satisfied  on  the  evidence  before  me  that 
the  construction  of  such  a  new  sewer  or  sewer  system 
as  is  requisite  is,  having  regard  to  the  size  of  the  town 
and  the  configuration  of  the  defendants'  district,  a 
large,  expensive,  and  very  difficult  undertaking,  and 
one  requiring  considerable  and  careful  inquiry,  and 
the  advice  of  experts  necessarily  occupying  a  consider- 
able time  before  any  plan  or  scheme  for  the  new  sewer 
or  system  could,  with  propriety  and  in  the  exercise  of 
reasonable  care,  be  adopted  or  commenced,  and  the 
carrying  out  of  such  plan  or  scheme  must  of  necessity 
occupy  a  considerable  time.  The  difficulties  in  the 
way  of  the  defendants  are  great.  If,  for  instance, 
the  sewer  be  lowered  or  enlarged,  or  if  an  additional 
or  storm  sewer  be  provided,  a  difficulty  arises  as  to 
how  the  sewage  or  waters  carried  down  can  be  dis- 
posed of,  and  unless  some  new  way  were  carefully 
thought  out  it  miffht  happen  that  relief  would  be 
granted  to  the  plamtiffi»  only  by  fiooding  the  lower 
parts  of  the  town  to  which  the  sewer  runs  after  pass- 
ing the  plaintifPs*  premises. 

Now,  it  appears  that  more  than  a  year  ago  the 
defendants  considered  this  question  of  a  new  sewer  or 
drainage  system,  and  consulted  experts  of  great 
eminence,  who  were  to  report  as  to  what  was  the  best 
thing  to  be  done  under  the  circumstances,  but  the 
report,  though  expected  very  shortly,  has  not  yet 
been  sent  in  owing  to  the  difficidties  and  magni- 
tude of  the  case.  Under  these  circumstances  I  do 
not  think  that  the  defendants  can  be  fairly  said  to 
have  acted  unreasonably  or  negligently  in  not  pro- 
ceeding with  the  construction  of  a  new  sewer  or  new 
sewage  system.    It  was  suggested  that  they  might 


have  consulted  the  experts  sooner  than  they  dii 
But  the  first  complaint  to  them  was  only  in  Jnne, 
1891,  when  the  fiooding  was  caused  by  a  8t<»m 
of  a  most  unusual  character,  a  storm  vhieh 
one  of  the  plaintifiEs*  witnesses  said  wai  the 
heaviest  one  he  ever  saw  —  and  the  deCendAsts 
might  well  regard  this  as  not  likely  to  recur.  There 
was  some  eviaence  of  overfiows  at  the  brewery  hdm 
June,  1891,  but  no  particulars  were  given,  or  dito, 
except  that  the  oveirflows  were  after  18S5  and  oesr 
the  year  1890,  and  no  complaint  was  made  about 
them  to  the  defendants,  though  one  of  the  pkio- 
tiffs'  witnesses  said  that  he  verbally  complained  to  a 
nuisance  inspector.  Then  after  the  overflow  o!  Jane, 
1891,  nothing  occurs  until  the  fioodings  of  Hay  and 
June,  1892,  and  though  defendants  refused  to  admit 
any  liability  for  the  dama^  thereby  caused,  it  moA 
have  been  shortly  after  this  that  they  consolted  the 
experts,  and  under  these  circumstances  I  camiot 
thmk  they  were  guilty  of  negligence  or  of  want  of 
reasonable  care  and  diligence  in  not  previously  takiag 
active  steps  in  the  matter.  It  is,  however,  notioeabk 
that  the  plaintiffs*  statement  of  claim  does  not  ex- 
pressly allege  negligence  on  the  part  of  the  defend- 
ants, and  that  on  behalf  of  the  plaintiffs,  in  opemi^ 
their  case,  it  was  stated  that  they  were  not  boosd  to 
allege  or  prove  negligence.  The  question  nowaiisei, 
whether  on  the  above  findings  of  fact  the  defenduits 
can  be  held  liable.  The  plaintiffs  put  their  ouerM 
this  way :  They  say  broaoly  that  as  the  sewer  wu 
made  by  and  belongs  to  the  defendants  the  del CBidaati 
are  liable  for  the  nuisance  caused  to  the  plaintiffi  hj 
that  sewer,  whether  they  have  been  guilty  of  negli- 
gence or  not,  and  are  not  protected  from  suohliabiHtr 
by  any  provisions  of  the  Publio  Health  Act  or  d 
any  ower  Act.  And  in  support  of  this  general  pro- 
position the  plaintiffs  contend  (1)  that  apart  from  aay 
statutory  duty  cast  upon  the  defendants,  and  tieatiBf 
the  defendants  as  strangers  who  have  a  private  aev^ 
of  their  own  the  defendants  must  be  held  liable;  vd 
{2)  that  the  defendants  are  liable  because  they  bare 
infringed  the  provisions  of  section  19  of  the  Po^ 
Health  Act,  1875,  which  enacts,  inter  alia,  that  "every 
local  authority  shall  cause  the  sewen  bekjogiBf 
to  them  to  be  constructs  .  .  .  and  kept  so  as  i^ 
to  be  a  nuisance."  Now  with  respect  to  the  iot 
contention  I  do  not  see  how  the  plaintiffs  canny 
that  they  are  entitled  to  treat  the  defendanti  « 
strangers ;  the  nuisance  to  the  plaintiffs  would  nolkafc 
been  caused  but  for  the  communications  opesiedVf 
their  predecessors  in  title  with  the  defendants'  sevff. 
No  part  of  the  sewage  or  water  in  the  sewer  wodd 
have  got  on  the  plaintiffs'  premises  but  for  tl^s^ 
communications  which  the  plaintiffs*  predeoessoe 
made  in  exercise  of  the  rights  given  tio  then  bf 
section  21  of  the  Public  Health  Act,  1875,  or  tiie  ooce- 
sponding  section  in  the  previous  Public  Healtk  Afi 
(s.e.,  section  8  of  the  Sanitary  Act,  1866).  It  w«i be- 
cause the  defendants  were  not  strangers,  but  a  pnl^ 
body  making  and  maintaining  a  sewer  for  pi^ 
purposes  and  for  the  benefit  of  the  inhabituits  ^ 
the  district,  that  the  above  rights  were  given,  aad 
that  the  defendants  were  bound  to  aflow  tke 
communications  to  be  made  subject  to  the  "mo^" 
in  which  the  communications  were  made  hem 
approved.  It  .appears  to  me  that  when,  mdff 
and  by  virtue  of  statutory  duties  and  powCTs,  wuffa 
are  made  and  maintained  by  a  public  body  for  tb^ 
benefit  of  the  public  or  of  a  section  of  the  pi]J>ticsid 
a  member  of  the  pubUc,  in  exercise  of  the  statitfgrT 
rights  given  to  him,  uses  those  works  and  thus  sofes 
damage,  the  rights  of  that  member  and  tk 
liability  of  the  public  body  in  respect  of  s«A 
damage  are  to  be  ascertained,  not  by  ciMMlwg 
how   matters   would    stand    if    the  parties  oo^ 
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High  Cotjbt. 


In  B£  A  CoMP.&jfY. 


High  Coitrt- 


regarded    as    strangera,  but    hj   reference    only 

the    statute*     under     whick    the     works    were 

mflintakiiid   and  enjoyed*     And  to  maka  the 

bblie  body  Hnble  under  the  ctrcumiitatjceii  you  must 

""*  "^hst  liiibiEty  caafc  upon  the  pubhc  body  by  the 

*-  in  qneation,  either  by  expreai  proyisioo  or 

bl6  intendment* 

brings  ma  to  a  conaideration  of   the   pLiin- 
second  contention  and  the  statutes  governing 
present    case,    and    the    only    statute    I    need 
i^der   ia    the    Public    Health    Aet,    187;;.      Now 
19 ,     on    wbit:h     the    plaJutiJfa    rely,    ia    in 
nt  of  wording  unlimited  as  to  the  liability  it  casta 
la  the  defendant*.     But  it  bas  long  since  been  held 
ad  I  take  it  to  be  now  settled — by  reasonable  oon- 
netion  of  an  Act  such  as  this,  the  liabilifcy  in  eir- 
mtances    like    the  present,   though  in   form  not 
,  ia  in  fact  limited  to  cases  where  the  publie 
Diity  bae  been  guilty  of  negligence,  or,  m  it  is 
*iine«  expressed,  of  want  of  reaiouablo  oaro  and 
nee  (see  Hammond  v.   Veitry  of  SL  Puncma^  "I'l 
^  826,  L.  E,  9  C.  P.  316,  and  Bateman  v,   Foplar 
"ttf  Bmrd  of  Work^t  cases  under  section  72  of  the 
opblis  Local  Management  Act^  1855,  wbicb  section 
ubstantially  the  same  as  section  10  of  the  Publie 
tlth  Act.    See  also  Brown  v,  Stirf/eid,  1  F.  &  F,  112, 
«  und<>r  the  Public  Health  Act,  1848,  section  4G 
rbich  is  for  present  purposes  practically  identical 
Election  19  of  the  present  Act.     See  aUo  on  the 
I  of  the  general  principle  governing^  eases  like 
t  ppsent  Blt/th  v.    Company  of  Froprieiors  if  the 
piutyham    Waterworks,  4  W»  li,  294,  U  Ex.  781; 
nMfJW^;  V.  Birmingham   Canal  Co.,   27  L.  J,   Ex. 
6  W.    B*    C,    L.    Dig.    67  ;    and    the    above- 
»"i-Dtioned   case  of   Buck  v»    WiUiams).      This   being 
.  «« I  have  found  as  a  fact  no  negligence  on  the 
±  of  the  defendants!  tliey  cannot,  in  my  judgment, 
paid  liable  under  section  19.     Nor  do  I  find  from 
other  proTision  of  the  Publie  Health  Act,  nor 
;1  reasonably  gather   from   that  Act,   that  the 
dantn  are  liable  in  a  case  like  the  present  in  the 
□oe  of  negligence.     This  disposes  of  the  action, 
as  no  Irgul  wrongdoing  by  the  defendants  has 
I  estabbsht^d,  the  plaintiifs  are  entitled  neither  to 
les  nor  to  an  injunction,  nor  are  they,  as  aug- 
f  by  plaintiffs*  counsel,  entitled  to  call  upon  the 
ndants  for  any  sach  undertaking  tw  was  volnn- 
-•    _  tven  by  the  defendants  in  the  case  of  A{0*rney- 
\\  rhrkmwHl  Vtdry,  40  W,  li.  185,  [1891 J  3 
The  at: t ion  must  be  dismissed,  with  coHta. 
hitors,  firtunjhbi  tt  Vrai^knali,  for  W.  U,  Brifjfja, 
j;  Sairht^H  iCr  Vhappkt  for  J.  d-  J,  K  Uadeh^  tt 
0,  Derby, 


April  18, 


Cban,  Dir.  1 

B^ban  Williams,  J.  { 

In  re  A  CoMPAKVi  (ciO 
ny  —  Wifidiwj  up  ^-  PftUion  —  Conirihntor^  -^ 
le  of  ifr(tcfi$—lttitraminf^  advertis€7nejd^Cmn' 
H/cJi  Acts,  1862,  ff,  85,  and  1867,  J»  40. 

!  tQUrt,  if  mihfird  thai  a  petition  u  pre^rded  7iot 
I  faith,  aiui  ivill  ifl/arc  the  wmjtnn^t  with  o?* 
iktiiion  tntilM  in  the  mailer  tf  the  pHitioit^ 
,  thf  adv^iiemetit  of  th^  pttiiion  and  allft^rihtr 

iijtfjB  therton. 

I  was  an  application  to  continue  an  tjc  parte 
*ion  which  bad  been  granted  on  the  18th  of 
lfe94,    restraining    the    advertisement    of    a 

|B«parted  by  V,  jje  S.  Fqwke,  Es*!.,  Eanister- 

at-Law, 


petition  for  compulsory  winding  njj  over  the  first 
petition  day  of  the  then  next  sittings  of  the  court, 
the  applicant  being  under  terms  to  give  notice  to 
the  petitioners  that  he  was  at  liberty  to  apply 
(to  the  vacation  judge  if  necessary)  to  discbarge 
the  order  and  to  give  the  usual  undertaking  in 
damages. 

Baddey,  QX\,  and  Bd hunt- Baker,  for  the  appli- 
cation, which  was  by  the  company,  and  entitl^  in 
the  matter  of  the  petition.*— The  petitioner  has  no 
iocm  stfimli.  He  is  not  a  contributory,  as  he  has 
not  held  his  shares  for  tbe  six  months  repaired  by 
the  Companies  Act,  1867,  s*  40.  The  petition  is  not 
presented  btmajlde. 

Far  well,  Q.  C,  and  J?,  T.  Parker,  f<jr  the  petitioner, 
said  that  the  fact  of  the  petitioner  not  being  a 
contributory  within  the  meaning  of  section  4l>  of  tho 
Companies  Act.  1867.  was  a  reason  for  deriiuiTing 
to  the  petition  at  the  head»pr,  but  not  for  an  injun  j- 
tion  at  tho  present  stage  of  the  proceedings* 

YauoiI-IK  WiixJjVM^,  J.,  made  an  order  reetrauiing 
the  advertisement  of  the  petition  and  all  fm-ther 
proceedings  on  the  petition,  aad  said  that  in  his 
opinion  the  true  i>riiiciple  was  that  when  the  court 
was  once  satisfied  that  a  petition  was  not  presented 
in  good  faith,  and  was  calculated  to  do  the  company 
irremediable  injury,  it  ought  to  be  restrained.  He 
was  satisfied  that  the  petition  was  not  filed  for  a 
legitimate  purpose. 

Solicitors,  Dir  ft  Wurlow,  for  G.  L,  U'tlfurd,  Man- 
chester J  J.  IL  Utill,  for  n\  F,  Orjden,  Manchester, 


Q,  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  !  Jan,  2d, 

and  Day,  J.)  ) 

AasESSMENT  CoMifrrTEE  OF  Reioate  Union   and 

CHtTRCUWARDENS  AND  OVEILSEERS  OF  BeTCIIWORTEI 

V.  South -Eabtebn  IL\ilway  Co.  (a.) 
Pvor  rute^Valuation  list^Approml  hj  uBst68m€nt  com- 
mittee before  e^ipiration  of  »tai.utury  per fo*i— Union 
Assessment  Committee  Ad,  1862  (25  *0  20  Vtd.  r, 
lOli)^  «.  IS—l/uion  A»^e4tTHt:ut  Committee  Act^  1804 
(27c&28  Vid,  c.  39),  s,  1. 

Tht  approi^t  of  a  valuatioti  ti»t  bij  an  assessment 
rjymmiUee  before  the  tixpiraiifm  of  the  tioeiitt/-tiijht  f/ri^« 
Jired  bij  section  18  of  the  UmnH  Assessment  Cotnmittt^ 
Act^  1862,  f>  irretfuhr,  and  a  nde  fitundtd  upon  it  is 
inimiid^  notwithstattdiny  stetion  1  of  the  Union  Assess- 
ment Committee  Ad,  1864. 

Case  stated  by  the  Quarter  Sessions  of  Surrey. 

On  the  4th  of  February,  1893,  a  supplemental 
valuation  list  of  the  parish  of  Betchworth,  in  tho 
Hcigate  Union,  was  duly  signed  and  deposited  by  tho 
overseers  of  the  parish  in  the  place  in  which  the  rate 
books  were  kept,  aod  on  the  ath  of  February,  being 
the  Sunday  next  following  the  deposit  of  such  hst, 
the  overseers  gave  public  notice  of  the  deposit  of  such 
list  as  required  by  law. 

The  assessment  committee  of  the  Heigate  Union,  to 
whom  the  list  waa  transmitted,  gave  notice  tliat  they 
would  bold  a  meeting  for  the  hearing  of  objections  to 
the  list  on  the  28  th  of  February,  which  was  twenty - 
throe  days  after  the  public  notice  of  the  deposit. 

On  the  2Qth  of  February  the  South-Eastern  Kail  way 
Co.,  the  respondents^  gave  notice  to  the  assess- 
ment  committee  that  they  would  not  ba  ready  for 

(a*)  Beported  by  CEon.  Chafman,  Esq.,  Barrister- 
at-Law. 
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tlie  meeting  on  the  28th  of  Febrnary,  and  asked  that 
the  figures  might  not  be  confirmed  until  they  had 
appeared  before  them. 

On  the  28th  of  February,  no  formal  notice  of 
objection  having  been  given,  the  committee  approved 
the  valuation  fiist,  and  on  the  27th  of  March  a  rate 
was  made  in  accordance  with  it. 

On  the  25th  of  April  notice  of  objection  to  the 
said  list  was  given  to  the  committee  by  the  respondents, 
one  of  the  grounds  being  that  the  meeting  on  the  28th 
of  February  was  informal  and  irregular,  and  that  the 
committee  had  no  power  to  approve  the  list. 

On  the  23rd  of  May  the  assessment  committee  held 
a  meeting  to  hear  objections  to  the  said  valuation  list, 
when  the  respondents  appeared  by  counsel  and 
surveyors,  and  their  objections  were  heard  but  dis- 
regarded, and  the  list  was  not  altered. 

On  the  1st  of  June  the  respondents  gave  notice  of 
appeal  to  quarter  sessions,  and  on  their  appeal  being 
heard  the  objection  was  taken  that  the  meeting  of  the 
committee  on  the  28th  of  February  was  before  the  ex- 
piration of  the  twenty- eight  days  mentioned  in  section 
18  of  the  Union  Assessment  Committee  Act,  1862, 
that  the  approval  of  the  valuation  list  was,  therefore, 
bad,  and  the  respondents  had  been  agnieved. 

The  court  of  quarter  sessions  held  uie  objection  to 
be  well  foimdeid  and  quashed  the  rate,  subject  to  a 
case  for  the  opinion  of  the  court. 

Bed/our  Browne,  Q.C.  (Burleigh  Muir  with  him)  for 
the  appellants,  the  assessment  committee  and  overseers. 
— If  section  18  of  the  Union  Assessment  Committee 
Act,  1862,  was  still  in  force  as  regards  the  limit  of  time, 
the  objection  to  this  rate  might  be  sustained,  but  that 
section  has  in  this  respect  been  repealed  by  section  1  of 
the  Union  Assessment  Committee  Act,  1864,  which  pro- 
vides that  on ''  objection  after  notice  given  at  any  time 
in  the  manner  prescribed  by  the  said  Act  with  respect 
to  objections  the  committee  shall  hear  with  full  power 
to  call  for  and  amend  each  list  although  the  same  has 
been  approved  before."  The  respondents  were  not 
therefore  aggrieved,  as  they  could  afterwards  raise 
their  objections  and  get  the  list  amended.  But  even 
if  these  words  do  not  repeal  section  18,  still  the  limit 
of  time  fixed  in  the  earlier  Act  are  directory  only,  and 
not  imperative.  Any  person  damnified  by  the  early 
approval  of  the  list  would  have  a  right  to  complain, 
but  the  respondents  were  fully  heaxd  on  the  23rd  of 
May.  In  Beg.  v.  Ligall,  25  W.  E.  57,  2  Q.  B.  D.  199, 
it  was  held  that  similar  provisions  in  the  Metropolis 
Valuation  Act,  1869,  were  directory  only,  and  a  neglect 
of  them  did  not  render  the  act  a  nullity  which  was 
done  before  the  time  stipulated  for. 

Littler,  Q.G,  (E,  Boyle  with  him),  for  the  respond- 
ents.—The  langua^  of  section  18  is  imj^erative,  and 
the  section  is  whoUy  imrepealed  by  section  1  of  the 
later  Act.  The  valuation  list,  therefore,  which  was 
approved  too  soon  was  not  legally  in  force  for  the 
parish.  The  two  sections  do  not  deal  with  the  same 
thing,  because  in  section  18  it  is  contemplated  l^at 
objections  might  be  made  to  the  under-valuation  of 
third  parties  as  well  as  the  over-valuation  of  the 
party  objecting.  There  is  no  provision  for  notice  to 
thira  parties  in  section  1  of  the  later  Act,  and  it  is 
dear,  therefore,  that  it  takes  away  the  limit  of  time 
only  for  obiections  on  the  score  of  over-valuation  of 
the  party  objecting.  It  leaves  the  limit  fixed  as  it 
was  before  in  regard  to  objections  to  the  under- 
valuation of  third  parties.  On  the  23rd  of  May  the 
respondents  were  only  heard  on  the  over-valuation 
objections,  and  they  are  aggrieved  because  they  were 
deprived  of  five  days  witfam  which  to  lodge  objection 
on  the  ground  of  under-valuation  of  other  persons. 

Balfour  Browne^  Q,C,f  in  reply.— The  apparent 


grievance  of  the  loss  of  five  days  is  not  a  real  ooe, 
because  on  the  hearing  of  an  appeal  against  a  nU 
every  objection,  whether  of  over-valuation  or  unds- 
valuation,  might  have  been  raised  before  1864,  em 
though  no  objection  had  been  taken  to  the  valoitkm 
list  before  the  committee.  The  respondents  wen, 
therefore,  not  in  any  way  damnified  by  the  mistab. 

Lord  COLEBIDQE,  C.J. — I  am  of  opinion  that  iba 
quarter  sessions  were  right,  and  that  this  role  mmt 
be  discharged,  upon  the  ground  that  section  1  of  the 
later  Act  does  not  repeal  section  18  of  the  earlier  Aet 
to  the  extent  contended  for  by  the  appeUants.  ad 
that  the  approval  of  the  assessment  committee  before 
the  expiration  of  the  twenty-eight  days  providedforbf 
the  Act  deprived  the  respondents  of  a  right  of  (Ejec- 
tion to  the  list  which  they  would  otherwise  have  £ai 

Day,  J. — I  am  of  the  same  opinion. 

Solicitor  for  the  appellants,  J^.  C.  Morrison, 

Solicitor  for  the  respondents,  Alfred  WiUi$, 


C.  C.  B.  N 

(Hawkins,  Mathew,  Cave,  Ghrantham,  i      a^  n  ^* 
Charles,  Vaughan  Williams,  Collins,  V    TjJJi^^ 
Lawrance,    Wright,     Bruce,     and  \         ^  * 
Kennedy,  JJ.)  / 

Beq.  v.  DE17KIS.  (a.) 

Public  heaUh^Fruii  unJUfor  the  food  of  man^Sdi  ^ 
broker  to  dealer — Condition  that  dealer  shall  datrof 
the  uneound  portion — Liability  to  seizure  in  haadi  «/ 
dealer — Liability  of  broker  to  penalty — PuUie  HeBjUk 
(London)  Act,  1891  (54  &  55  Vict.  c.  76),  «.  47. 

The  defendant^  a  fruit  broker,  sold  to  a  rdail  dealer 
Bome  bags  of  foreign  walnuts,  knowing  Viat  it  tw 
probable  that  a  part  of  the  contents  toas  unfit  /*t 
human  food.  A  notice  was  prominently  exhibited  t«  ik 
place  where  the  bags  were  sold  directing  the  o&fstun  c/ 
buyers  to  the  fact  that  original  packages  of  fruit  ^&d 
vegetables  were  sold  upon  the  express  condition  thai  tit 
buyers  should  sort  their  contents  "  and  destroy  the  »• 
sound  portion  before  being  offered  to  the  public.^  Tk 
dealer,  before  offering  the  walnuts  for  sale,  found  the  ^ 
of  them  to  be  unfit  for  human  food.  He^  thertfcre,  did 
not  expose  any  of  them  for  sale,  but  handed  them  fe « 
sanitary  inspector,  who  €i>tained  a  magistrate's  order  for 
their  condemnation  and  destruction  under  section  47,  ^ 
section  (2),  of  the  Public  Health  (London)  Aei,  IS&l. 
The  defendant  w<ts  indicted,  under  sub-seetian  (3)  t^taei 
section,  for  selling  walnuts  intended  for  the  food  ^w* 
which  were  unfit  for  that  purpose  emd  liahU  to  he  sedd 
under  t?uU  section.  The  judge  presiding  erf  the  trial 
declined  to  leave  to  the  jury  the  question  whether  t^ 
defendant  sold  the  unsound  walnuts  for  the /bod  tfma;^ 
He  also  directed  the  fury  to  disregard  the  nc^ioe  taider 
which  the  sale  took  place,  and  to  find  the  defendsad  f^ 
if  they  found  that  he  sold  the  walnuts  knowing  that  thtf 
were  unfit  for  the  food  of  man.  The  de/emdaat  ew 
convicted. 

Held,  by  a  majority  of  the  court  (Matiiew,  J^  dis- 
senting), that  the  conviction  must  be  quctshed,  up^  t^ 
ground  that  the  walnuts  were  never  **  liable  to  be  seiatd^ 
under  section  47,  nor  ^' found  in  the  pos^eesum  "  &/  tw 
retail  dealer. 

Held,  also  (Mathew  and  Cave,  JJ.,  dissentimg),  M 
the  direction  to  the  fury  was  wrong,  because  the  isieiati^ 
with  which  the  walnuts  were  sold  toas  a  materitd  ^itftv« 
<xt  issue,  and  the  notice  under  which  the  sale  toit  fiss 
was  evidence  for  the  drfenoe  upon  thai  gu^Htm* 

(a.)  Beported  by  T.  B.  Colquhoith  Dux,  Bi^ 
BaxziBter-at-likw. 
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r  llatliew  ft  ml  Cave,  JJ* — It  w<u  not  necesmry  to 

mnmction  v/  the  dt/entlant  that  therfi  shottid  be  an 

rret*  Jiiidtnfj  that  the   rtnmnnd   watiiuts  were  sold  by 

*yeudtiHt  for  tht  food  of  manj  and  the  direction  of 

an  wae  tight* 

iM&tliew;  J.  — 2'^f   tvahinis  mere   '' h'ahle  to   he. 

^Qt  the  time  lohen  the  dtifendant  sold  them  to  the 

f  ««rf  the  cQnm'ction  imi  rt^ht. 

*  itated  for  the  consideration  of  the  court  by 
^  chairman  of  tli<j  Lund  on  County  Sessioiis, 
John  WLlJiain  Dennis  was  tried  at  the  qimrter  sffl- 
for  the  county  t>f  London  on  the  23rd  of 
iry,  ISf}^,  upon  an  indictment  which  charged 
:  he,  "  on  the  21a t  day  of  October,  1893,  unlaw- 
fttUy  did  Belt  to  Cbarlea  Lyons  certain  artieles 
'  Bded  for  the  food  of  man*  to  wit,  certain  walnnts, 
bleb  were  at  the  time  of  auch  sale  unwholeaome 
unfit  for  the  food  of  man,  and  tbe  eaid  articles 
rthen  articlei  liable  to  be  ioized  under  section 
/  Of  the  Public  Health  (London)  Act,  1891,  were, 
itbe  23rd  day  of  October,  1HJ>3,  found  in  the  poa- 
mon  of  the  taid  Charles  Lyons  at  the  Vestry  Hall, 
Sermondaey,  havings  been  purchased  by  the  said 
Charles  Lyons  from  the  said  John  Wiliiani  Dennis  for 
MiCi  food  of  mo^n^  and  which  articles  when  so  pur- 
liftsed  were  in  such  a  condition  as  to  he  liable  to  be 
iviJEed  and  condemned  under  the  said  section  against 
the  form  of  the  statutf^,**  ^» 

Qta  stated  in  the  case  were  as  follows  :— 
^defendant  was  an  English  and  foreign  fruit 
Bto  broker,  and  carried  on  businesi  in  Co  vent* 

the  11th  of  October,  1893,  a  consignment  of 
^ty- three  bags  of  "Grenoble"  walnuts  waa 
areii  at  the  defendant's  warehouse  for  sale  on 
ilf  of  the  foreign  owner*  One  Img  was  taken 
_  criminately  from  the  bulk  as  a  sample.  The 
mift  in  this  sample  bag  were  good,  and  there  was 
lolhing  in  the  external  appeai-ance  of  the  packages 
a  the  bulk,  or  in  their  weight  or  smell,  to  indicate 
ut  the  contents  were  bad ;  but  the  class  of  walnuts 
tl  (question,  having  had  their  husks  romoved  by 
heimioals,  were  liahle  to  go  bad  quickly-— sometimes 
1  Ivo  or  three  days.  On  the  21st  of  October,  1893, 
i^bagftof  these  walnuts  were  sold  to  a  customer. 
'  t  m-as  the  first  sale  made  from  the  consignment, 
r  in  the  day  eight  of  those  ten  bags  were  returned 
be  ctistomet  as  bad  ;  but  the  defendant  wiis  not 
of  this  until  Monday,  the  23rd,  He  then 
the  bulk  to  bo  examined,  llpon  that  ei:ami- 
tbe  eight  returned  bags  and  about  fifteen 
were,  by  the  defendant's  orders,  destroyed, 
lOiiQse  there  was  not  in  those  bags  a  sufficient  num* 
ir  of  good  nuts  to  pay  the  cost  of  separating  Uie 
K>d  from  the  bad. 

On  Saturday,  the  21at  of  October,  and  before  the 
him  of  the  eight  bags,  Charles  Lyons,  a  wholesale 
id  reitail  fruiterer,  bought  twenty  bags  of  the  wal* 
its  after  examining  the  sample  bag»  but  without 
^mining  the  bulk,  although  he  would  have  been 
towed  to  do  so  if  he  had  chosen. 
Over  the  pigeonhole  of  the  pay-desk  in  the  shop 
here  Ijyons  bought  and  paid  for  the  walnuts  there 
10  esbibited  ft  printed  notice  in  large  typo  (referred 
sa  tb©  notice  **  B")  which  was  in  the  following 
5o«: — 

**  Special  Notice  to  Buyers, 

%al  packages  of  either  fruit  or  vegetables 

stents  of  which  may  partly  prove  unsound 

from  delay  in  transit  or  any  other  cause  are 

the  eipress  condition  that  the  buyers  sort  the 

contents  and  destroy  the  unsound  portion  before 

ti  to  the  puhbc. 
_z. 


The  same  Saturday  evening  Lyons  took  thf>  bags 
away^  and  upon  shooting  some  of  them  on  to  his  stidl 
in  preparation  for  sale  found  the  major  portion  of  the 
bulk  of  the  walnuts  to  be  bad.  He  then  endeavoured 
to  return  them  to  the  defendant,  but  as  it  was  after 
business  hours  the  defendant's  business  premises  were 
closed.  Lyons  then  tried  to  find  a  sanitary  inspfcctor, 
but  failed  tc>  do  so  until  the  foUoiving  Monday,  the 
23rd  of  October,  when  he  handed  the  walnuts  to 
the   Bttnitary  inspMjfcor  for  the  Yestry  of  Bermond- 

On  the  23rd  of  October  the  sanitary  inspector  took 
the  whole  of  the  wnltjuts  handed  to  him  by  Lyons  to 
the  South  Metropolitan  Police  Court,  where,  after 
inspection,  they  were  condemned  by  the  magistrate  as 
unfit  for  the  food  of  man,  and  destroyed. 

Ko  proceedings  were  taken  against  Lyons  with 
respect  to  the  walnuts. 

The  defendant  and  bis  witnesses  proved  that  it  was 
the  practice  of  the  fruit- brokers  in  Co  vent -garden  to 
sell  foreign  fruit  in  the  original  packages  in  which 
it  comes  from  abroad  without  any  examination  of  the 
contents  except  by  opening  on©  or  more  samples 
according  to  the  si^e  of  the  consignment  and  by 
seeing  whether  the  outsides  of  the  packages  showed 
any  signs  of  damage  and  by  testing  them  by  their 
weight  and  amell ;  but  the  buyers  might  examine  the 
bulk  if  they  chose.  The  pEiokr-ges  were  frequently 
sold  although  the  brokers  knew  or  had  reason  to 
believe  that  Home  part  of  the  contents  were  bad  and 
unfit  for  the  food  of  man,  but  as  between  broker 
and  buyer  it  was  the  buyer's  duty  to  sea  that  the  bad 
fruit  was  separated  from  the  good  and  destroyed,  and 
that  none  of  it  was  offered  to  the  public.  It  was  also 
stated  by  those  witnesses  that  there  was  neither  time 
nor  room  nor  skilled  labour  enough  obtainable  at 
Covent- garden  to  enable  the  brokers  to  sort  the  good 
from  the  bad  before  it  was  sold  by  them. 

The  defendant  admitted  that  he  knew  most  of  the 
bags  in  this  consignment  would,  in  all  probribility, 
contain  some  walnuts  which  were  bad  and  unfit  for 
the  food  of  man,  and  that  he  sold  them  with  that 
knowledge. 

On  those  facts  it  was  contended  by  counsel  for  the 
defendant : 

(IJ  That  no  offence  under  section  47  (3)  of  the  Act 
had  been  shown,  because  that  sub -section  only  applied 
where  the  person  in  whose  possession  the  articles  in 
question  were  found  had  himself  committed  an  offence 
under  section  47  {2} ; 

(2)  That  if  the  defendant  had  contracted  with  Lyons 
that  Lyons  should  (in  accordance  with  the  notioe 
**  B  ")  sort  and  destroy  the  unsound  fruit  from  the 
walnuts  sold  to  him,  the  defendant  would  not  be 
guilty  of  the  offence  charged,  and  that  the  said  notice 
**  B  "  was  evidence  of  such  a  contract ;  and 

(3)  That  the  jury  should  be  asked  whether  the 
defendant,  when  he  sold  the  packages  of  walnuta 
knowing  there  were  some  bad  ones  among  them, 
intended  the  bad  or  only  the  good  ones  for  the  food 
of  man* 

The  chairman  oveiruled  contentions  (1)  and  (2),  and 
declined  to  leave  the  question  (3)  to  the  jury. 

Ho  directed  the  jury  to  find  the  defendant  guilty  if 
they  foimd  that  he  sold  the  walnuts  to  Lyons  and  that 
the  walnuts  were  at  the  time  of  sale  unfit  for  the  food 
of  man,  unless  the  defendant  proved  that  at  the  time 
he  sold  them  he  did  not  know  and  had  no  reason  to 
believe  they  were  unfit  for  the  food  of  man.  He 
further  told  the  jury  that  the  defendant  could  not 
contract  himself  out  of  the  liability  to  a  penalty 
under  the  Act  by  agreeing  with  Lyons  to  sort  out  and 
destroy  the  bad  nuts,  and  that  they  mnit  altogether 
disregard  the  notice  "  B,^' 

The  jury  returned  a  verdict  of  **  Guilty,"  and  the 
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defendant  was  duchar^ed  on  recognizance  pending 
the  determination  of  this  case. 

Section  47  of  the  Public  Health  (London)  Act, 
1891,  provides  as  follows : — 

**  (l)  Any  medical  officer  of  health  or  sanitary 
inspector  may  at  all  reasonable  times  enter  any  pre- 
mises and  inspect  and  examine  (a)  any  animal  in- 
tended for  the  food  of  man  which  is  exposed  for  sale, 
or  deposited  in  any  place  for  the  purpose  of  sale,  or 
of  preparation  for  sale ;  and  (6)  any  article,  wheUier 
solid  or  liquid,  intended  for  the  food  of  man,  and 
sold  or  exposed  for  sale,  or  deposited  in  any  place  for 
the  purpose  of  sale,  or  of  preparation  for  sale,  the 
proof  that  the  same  was  not  exposed  or  deposited  for 
any  such  purpose,  or  was  not  intended  for  the  food  of 
man,  restmg  with  the  person  charged;  and  if  any 
such  animal  or  article  appears  to  such  medical  officer 
or  inspector  to  be  diseased,  or  unsound,  or  unwhole- 
some, or  unfit  for  the  food  of  man,  he  may  seize  and 
carry  away  the  same  himself  or  by  an  assistant,  in 
order  to  have  the  same  dealt  with  by  a  justice. 

*'  (2)  If  it  appears  to  a  justice  that  any  animal  or 
article  which  has  been  seized  or  is  liable  to  be  seized 
under  this  section  is  diseased,  or  unsound,  or  im- 
wholesome,  or  unfit  for  the  food  of  man,  he  shall 
condemn  the  same,  and  order  it  to  be  destroyed  or  so 
disposed  of  as  to  prevent  it  from  being  exposed  for 
sale  or  used  for  the  food  of  man ;  and  the  person  to 
whom  the  same  belongs,  or  did  belong,  at  the  time  of 
sale,  or  exposure  for  sale,  or  deposit  for  the  purpose 
.of  sale,  or  of  preparation  for  sale,  or  in  whose  posses- 
sion or  on  whose  premises  the  same  was  found,  shall 
be  liable  on  summary  conviction*'  to  the  fine  or 
imprisonment  therein  mentioned. 

**  (3)  Where  it  is  shown  that  any  article  liable  to 
be  seized  under  this  section,  and  found  in  the  posses- 
sion of  any  person,  was  purchased  by  him  from 
another  person  for  the  food  of  man,  and  when  so  pur- 
chased was  in  such  a  condition  as  to  be  liable  to  be 
seized  and  condemned  under  this  section,  the  person 
who  so  sold  the  same  shall  be  liable  to  the  fine  and 
imprisonment  above  mentioned,  unless  he  proves  that 
at  the  time  he  sold  the  said  article  he  did  not  know, 
and  had  no  reason  to  believe,  that  it  was  in  such  a 
condition.*' 

April  28.— The  Court  (Lord  Coleridge,  C.J., 
Hawkins,  Mathew,  Cave,  and  Grantham,  JJ.), 
after  hearing  B,  D.  Muir,  for  the  prisoner,  adjourned 
the  case  for  the  consideration  of  the  full  court. 

May  5. — Sir  Henry  James,  Q,0,  {Finlay,  QX\,  and 
li,  D.  Muir  with  him),  for  the  defendant. — The  convic- 
tion was  wrong.  The  liabilitv  of  the  defendant  to  be 
convicted  under  sub-section  (3)  of  section  47  of  the 
Public  Health  (London)  Act,  1891,  depends  upon 
whether  the  walnuts  were  liable  to  be  seized  in  the 
hands  of  Lyons.  They  were  not  so  liable,  for  they  were 
never  intended  by  him  for  the  food  of  man,  or  sold 
or  exposed  for  sale  by  him  witJiin  the  meaning  of 
sub-section  (I).  Neither  were  they  "found"  in  the 
possession  of  Lyons  within  the  meaning  of  sub-section 
^3)  for  he  took  them  voluntarily  to  the  sanitary 
inspector.  The  fact  that  they  were  condemned  by 
the  magistrate  is  not  conclusive  of  their  having  been 
seized  or  liable  to  be  seized,  for  the  proc^ings 
before  the  magistrate  are  ex  parte :  White  v.  lied/em, 
28  W.  B.  168,  5  Q.  B.  D.  15;  Vinter  v.  Bind,  31 
W.  B.  198,  10  Q.  B.  D.  63.  Further,  a  person  cannot 
be  convicted  under  sub-section  (3)  unless  the  articles 
were  purchased  from  him  **  for  uie  food  of  man."  It 
is  essential  that  he  should  have  the  guilty  intention 
of  selling  unsound  food  for  the  food  of  man.  It  is  a 
question  for  the  jury  whether  the  accused  person  had 
such  an  intention,  and  the  chairman  was  wrong  in 
withholding  from  the  jury  the  notice  "B,"  which 


was  evidence  that  the  defendant  had  no  nidi  inten- 
tion :  Gage  v.  Elsey,  31  W.  B.  500,  10  a  B.  D.518. 
The  lury  have  never  fotmd  that  these  walnuts  woe 
purchased  from  the  defendant  for  the  food  of  msD, 
and  this  is  necessary  to  sustain  a  convictioD.  It 
would  be  impossible  for  dealers  in  fmit  to  cany  on 
their  business  if  they  were  bound  to  ke^  constantly 
sorted  articles  which,  from  their  perishiaUe  mtore, 
may  become  unsound  from  hour  to  hour.  The  effaet 
of  the  notice  "  B,"  if  made  bond  fidt^  is  ^it  tKe 
defendant  <Hd  not  sell  the  unsound  walnuts  at  all,  cff 
at  least  did  not  sell  them  for  the  food  of  man,  ami 
the  jury  ought  to  have  had  an  opportunity  of  con- 
sidering the  notice. 

Qeorge  Elliott  (for  the  Vestry  of  Bermondsey),  in 
support  of  the  conviction. — ^The  defendant  was  nf^Uy 
convicted.  The  walnuts  were  liable  to  be  aetaed 
immediately  upon  their  sale  by  the  defendant  to 
Lyons :  they  were  also  found  in  the  'possesaoa  of 
Lyons  when  he  took  them  to  the  sanitary  inapeekR 
and  they  were  liable  to  be  seized  under  sub-sectkm 
(1).  It  is  not  necessary  to  the  conviction  of  dffi 
original  vendor  under  sub-section  (3)  that  the  artada 
should  be  actually  seized  when  in  the  possessian  of 
his  purchaser.  The  language  of  section  47  is  widG 
in  this  respect  than  the  language  of  section  117  of  & 
Public  Health  Act,  1875,  upon  which  VinUr  v.  J7fW 
was  decided.  It  is  unnecessary  that  there  should  be 
any  express  finding  of  the  jury  that  the  articles  w8R 
sold  for  the  food  of  man :  it  is  sufficient  under  tab- 
section  (3)  that  the  articles  were  unfit  for  the  food  ciC 
man  to  the  knowledge  of  the  accused  person,  and  hm 
the  defendant  admitted  that  he  knew  that  a  snhBtsn- 
tial  portion  of  the  walnuts  were  unfit  for  home 
food.  Walnuts  are  not  sold  for  any  other  pmpoae 
than  for  the  food  of  man,  and  it  is  dearly  to  be 
inferred  from  the  finding  of  the  jury  that  the  defeni- 
ant  sold  these  walnuts  for  that  purpose.  It  is  n^ 
competent  for  a  vendor  by  making  a  contract  vitk 
another  person  to  avoid  the  liability  which  the  stat&ie 
(for  the  protection  of  the  public)  casts  upon  bon  d 
separating  sound  from  unsound  articles  of  food.  Tb^ 
notice  *'  S  "  was  merely  evidence  of  the  existeeei  of 
such  a  contract,  and  was  irrelevant,  and  the  GliairBi& 
was  right  in  directing  the  jury  to  disregard  it 

Car,  ads.  rvSL 

May  28.— Kennedy,  J.— I  have  come  to  theoan- 
clusion  that  this  conviction  cannot  be  sustained,  la 
the  first  place,  in  order  to  establish  any  case  ag^i^ 
a  seller,  such  as  the  accused  in  Uiis  case  was,  nad^ 
the  statute  54  &  55  Vict.  c.  76,  s.  47  (3),  it  is,  in  eJ 
judgment,  clearly  necessary  from  the  terms  of  tb< 
sub-section  itself  to  prove  that  the  article  fo»d  c 
the  possession  of  the  purchaser  was  an  article  *^  lia^ 
to  be  seized  under  this  section." 

Sub-section  (1)  tells  us  what  is  meant  by  thetss 
<<  liable  to  be  seized."  The  article  is  *'  liaUs  to  W 
seized "  only  if  it  is  an  article  (a)  intecided  fer  tb* 
food  of  man ;  (2>)  sold  or  exposed  for  a^s^  <^ 
deposited  in  any  place  for  the  purpose  o^  sak  x 
preparation  for  sale;  (c)  appearing  to  the  inapectc 
to  be  disM&sed,  or  unsound,  or  unwholesoine,  or  wii 
for  the  food  of  man. 

The  facts  of  this  case  show,  in  my  view,  thst  tb* 
second  of  these  essentiiil  elements  did  not  szi^  & 
is  not  the  fact  that  when  the  walnuts  in  the  pc^e*" 
sion  of  Lyons  were,  at  the  instance  of  Lyons  lii"rf 
taken  by  the  inspector  they  were  ttther  sold,  * 
exposed  for  sale,  or  deposited  in  any  place  iof  ^ 
purpose  of  sale  or  preparation  for  sale.  Tbezete 
they  did  not  constitute  an  article  "  liaifale  Ip  * 
seized  "  within  the  meaning  of  the  sectioa 

In  the  second  place,  the  conviction  <^  a 
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hli-Kctieti  (3)  cannot  be  justifiad  iinloni  the  buyer 

lahown  to  have  piiTchaaed  thr?  article  *"  for  the  food 

I  tuao."      In  oxT:3er  to  negative  this,   evidence  was 

ddQced  by  the  defendant  as  to  the  exhibition  of  the 

ledal  printed  notice  to  buyeri»  and  as  to  the  practice 

fruit  brokere*     It  was  evidence,  no  doubt,  to  be 

otdered  by  the  jury  only  in  connection  with  all 

'her  circumstances  of  the  case, 

for  the  jury  to  consider  whether  the  trans- 

^  J  which  appears  otberwise  to  have  been  a  sale 

ttunple  ol  articles  commonly  used  for  human  food^ 

^ki  tmUy  made  subject  to  the  terms  of  the  notice, 

bd  what  weight  shoald  be  given  to  the  alleged  trade 

"  ctice,  and  tbem  to  use  their  conclusiona  on  these 

Qti  with  all  other  matters  found  to  their  salisfac- 

i  in  detemiiDing  whether  the  walnuts  were  or  were 

t  purchased  for  the  food  of  man. 

luring  for  myself,  I  should  say  that  if  the  evi- 
in  question  was  believed,  a  jury  might  not 
^properly  find  that  Lyons  bought,  and  the  accused 
)ktd»  the  sound  walnuts,  and  the  sound  walnuts  only, 
for  the  food  of  man,  and  the  unsound  for  deatruc- 
rimi— subject,  of  course,  to  Lyons'  right  to  reject  the 
whole  lot,  if,  upon  inspection,  he  found  the  bulk 
inferior  to  sample,  or  to  prefer  a  claim  for  damages 
for  breach  of  warranty*  But  be  this  as  it  may,  it 
could  not*  in  my  judgment,  be  right  to  direct  the 
iry,  as.  from  parapfraph  14  of  the  case,  the  learned 
barman  appears  to  me,  in  effect — by  limiting  their 
Dousi deration  to  questions  as  to  the  fact  of  the  sale 
by  the  defendant,  the  condition  of  the  walnuts  when 
md,  and  the  defendant's  knowledge  and  belief  as  to 
Iheir  condition^ to  have  directed  the  jury  that  they 
teed  not  trouble  themselves  to  find  whether  or  not 
he  walnuts  were  purchased  from  the  accused  for  the 
ood  of  man  ^  and,  further,  to  direct  the  jury,  as  he 
tid,  that  they  must  disregard  the  endence  of  the 
erma  aa  to  sorting  out  and  destroying  the  bad 
miEiuta,  upon  which  the  transaction  between  the 
efigodant  and  Lyons  was,  according  to  the  defend- 
nt'fi  contention,  efTected. 

It  seems  to  me,  looking  at  paragraph  14  of  the 
Ife,  impoesible  to  infer,  as  the  learned  counsel  who 
ppeared  before  na  to  support  the  conviction  asked  us 
>  infer,  that  the  jury  meant  by  their  verdict  to  find 
mt  tbe  walnuts  were  purchased  from  the  accused  for 
'^  food  of  man. 

The  verdict  ol  guil^  In  this  case  was,  in  my 
ew,  A  verdict  which,  in  consequence  of  tbe  chair- 
-I's  direction,  was  arrii^ed  at  without  a  finding  by 
'  jury  of  that  which  was  essential  of  the  proof  of 
Tenoe  charged,  and,  therefore,  the  conviction, 
a  second  ground  also^  ought,  in  my  judgment, 
qnasbed*. 

TEAM,  J,— Were  it  not  for  the  strong  opinions 
d  in  favour  of  this  conviction  by  my  brothers 
^▼e  and  Mathew  on  the  first  argument  of  this  case, 

Kiuld  have  thought  that  the  case  for  a  conviction 
MUBrguabte,  and  that  the  conviction  must  be 
bed.  The  rehe^iring  of  the  case  has  not  in  any 
affected  my  judgment. 

"^lat    is  the  true  way  of  testing  auch  a  case  aa 

Not  first  to  argue  what  crimes  or  wrongs  it  ia 

led  were  intended  to  be  reached  by  the  statute, 

len  to  endeavour  to  make  the  facts  of  the  case 

•upposed  intention  of  the  ststute,  but  first  to 

and  ejEactly  what  the  facta  are,  and  then  see 

statute,  m  drawn,  was  intended  to  apply,  and 

n  fact,  apply,  to  those  facta.     Applying  that 

ifdo,  let  us  see  what  the  facta  are. 

*^^t  broker  receives  an  intimation  from  a  foreign 

nor,  probably  through  bis  shipping  agent,  or, 

^y  be,  only  from  the  carman  delivering  the  goods, 

^»  consignment  consisting  of  a  number  of  packages 


or  bags  containing  walnuts  has  been  sent  from  Gren- 
oble to  him  as  a  fruit  broker  for  sale.  The  walnuta, 
when  despatched  from  Grenoble,  were^  no  doubt, 
intended  for  human  food,  and  were  fit  for  human 
food,  but  tbe  broker  fthe  defendant)  knows  from  his 
e:itperieuoe  that  by  the  time  any  such  consignment 
has  reached  England  some  of  the  contents  of  «ome  of 
the  packages  will  in  all  probability  be  bad,  or^  as  we 
will  call  it,  unfit  for  human  food,  and  that,  in  the 
interval  between  his  selling  them  and  his  purchaser 
retailing  them  out,  a  still  larger  proportion  will  have 
become  bad*  either  from  the  character  of  the  fruit, 
the  season  of  the  year»  or  sudden  changes  of  tem- 
perature* What,  under  these  circumstances,  does  he 
do  ?  It  must  not  be  forgotten  that  it  is  never  in- 
tended that  the  broker  is  to  be  the  retailer^  that  he 
should  sell  to  the  persons  who  will  consume  the 
fruit.  He  baa  only  to  find  someone  who  will  take 
these  pockagea  as  they  are,  get  the  contents  ready  for 
market,  and  then  retail  them» 

The  quantity  is  not  or  may  not  be  sufficient  to  have 
an  anction  with  catalogues  and  conditions  of  sale 
attached,  or  it  may  be  that  there  ia  not  time,  so  he 
sells  them  as  soon  as  he  can,  under  a  notice  to  every- 
one who  buys,  that  all  articles  sold  in  original 
packages^i.^.,  that  these  walnuts— are  sold  on  the 
express  condition  that  the  persons  taking  these 
packages,  or  buying  these  packages,  is  not  to  sell  for 
human  food  any  of  the  walnuts  that  are  bad  ;  those 
he  must  undertake  to  destroy  (he  might  have  said, 
*' or  use  for  some  other  purpose  "),  In  other  words 
practicaDy  be  says,  *'  As  we  both  know  that  probably' 
some  of  the  walnuts  will  be  bad,  and  some  good,  you 
must  separate  the  good  from  tbe  bad,  and  destroy  the 
bad,  and,  as  you  buy  these  packages  of  me  with  that 
liability  attached,  I  expect  you  to  give  me  only  such 
a  price  for  the  good  walnuts  as  will  enable  you  to 
afford  the  e:£penae  of  this  sorting  and  destruction.*' 
The  buyer  therefore  fixes  the  price  he  will  give 
accordingly,  and  the  price  he  gives  plua  the  cost  he  ia 
put  to  in  sorting  represents  the  value  of^  and  tbe 
cost  to  him,  of  the  good  walnuts. 

As  it  is  admitted  that  the  broker  in  this  case  can 
only  be  convicted  under  sub-section  (*5)  of  this  section, 
because  the  walnuts  had  passed  into  the  hands  of  his 
purchaser,  it  is  necessary  to  see  what  bis  purchaser 
does.  After  having  bought  the  walnuts  ho  turns 
several  of  the  bags  out^  and  finding  many  more  bad 
than  he  expected  he  never  attempts  to  sort  or  sell 
even  the  good»  much  leas  the  bad,  but  bags  them  up 
again,  and,  finding  the  broker's  tjlace  of  business 
closed,  gets  the  local  authority  ta  aestroy  them,  and 
they  are  destroyed.  Now,  remembering  that  no 
article  is  liable  to  be  aeiaed  that  has  not  been  exposed 
for  sale  for  human  food,  bow  is  it  possible  to  say  that 
either  the  broker  or  bia  purcbaaer  exposed  theae  wal- 
nuts for  sale  for  human  food  'f  for  the  broker  dis- 
tinctly contracted  with  bis  purchaser  that  the  bod 
walnuts  should  be  destroyed,  and  tbe  purchaser 
accordingly  carried  out  bis  contract  and  had  them 
destroyed. 

Let  us  see,  now,  what  the  language  of  tbe  3rd 
sub-section  is,  and  we  shall  then  find  that  under  no 
portion  of  that  sub-section  can  the  defendant  be 
convicted.  The  sub- section  is  as  follows :  *'  Where  it 
ii  shown  that  any  article  liable  to  be  seized 
under  this  section p  and  foimd  in  the  possession  of 
any  person,  wa«  purchased  by  him  from  another 
person  for  the  food  of  man^^'  &c.  There  are  four 
distinct  propositions  therein  referred  to  to  complete 
the  crime  :  firsti  the  liability  to  seizure ;  secondly, 
tbe  flading  in  the  possession  ;  thirdly,  the  purchase ; 
and  fourthly,  tbe  purchase  for  the  food  of  man.  Firsts 
theae  walnuts  were  never  **  liable  to  bo  seized  *^  for^  qb 
we  have  seen,  Lyons  never  intended  these  bad  ones  for 
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sale  for  human  food ;  bat,  even  if  he  had  bo  intended, 
Beoondly,  they  were  never  *'  found  in  the  possession  " 
of  Lyons,  because  he  had  given  them  up  to  be 
destroyed.  Thirdly,  they  were  never  purchased  by 
him  from  the  defendant;  as  I  have  snown,  it  was 
only  the  good  ones  that  were  purchased.  Fourthly, 
if  purchased,  they  were  never  purchased  "  for  the 
food  of  man,"  for  no  one  had  determined,  at  the  time 
of  giving  them  up  for  destruction,  how  many,  if  any, 
might  be  fit  for  food.  The  contract  between  broker 
and  purchaser  was  a  contract  to  destroy  the  bad 
ones,  and  the  purchaser,  as  I  have  before  shown,  in 
my  judgment,  did  carry  out  his  contract 

Many  instances  were  referred  to  during  the  course  of 
the  argument,  and  many  more  might  have  been  given 
to  show  how  impossible  it  is  for  foreign  fruit  brokers 
to  sell  fruit  in  original  packages  in  any  other  way 
than  in  the  way  mentioned  in  tms  case.  The  instance 
I  mentioned  of  the  orange  broker  seemed  to  me  the 
most  familiar  and  most  conclusive.  Hardly  a  case  is 
sold  that  has  not  some  bad  ones  in  it.  For  how  many 
bad  ones  is  a  broker  to  be  convicted  and  sent  t6 
prison  ?  It  has  been  said  that  he  would  not  be  for  five 
or  six  bad  oranges ;  but,  if  not  for  five  or  six,  would 
he  be  for  ten,  or  twenty,  or  fifty,  or  how  many  P  I 
do  not  say  that  under  no  circumstances  could 
a  broker  be  convicted,  but  he  could  only  be  con- 
victed if  he  had  an  intention  to  commit  the  offence 
—  viz.,  selling  articles  of  food  for  human  food 
which  are  unfit  for  human  food,  and  as  that  is  a 
'  question  of  fact  it  must  be  left  to  the  jury.  Besides 
all  this,  how  can  it  be  said  that  a  broker  cannot  con- 
tract himself  out  of  a  liability  by  arranging  with  his 
purchaser  to  destroy  the  bad  wainuts,  as  the  learned 
chairman  stated  ?  His  liability  is  determined  by  his 
conduct,  and  his  conduct  is  determined  by  his  con- 
tract of  sale.  If  the  purchaser,  therefore,  faithfully 
carries  out  his  contract  to  destroy,  how  can  any 
liability  attach  F  and  even  if  he  commits  a  breach  of 
his  admitted  contract  to  destroy,  how  can  the  broker 
be  convicted  P 

Aa  the  learned  chairman  refused  in  this  case  to  put 
the  question  of  intent  to  the  jury  the  indictment 
must  be  quashed  on  that  ground  alone,  even  if  not  on 
all  or  any  of  the  grounds  I  have  mentioned. 

It  has  been  aa*gued  that  the  object  of  the  Act  was 
to  prevent  the  costermon^r  from  being  led  into 
temptation  to  do  wrong.  You  might  as  well  say  that 
anyone  carrying  a  watch  in  his  pocket  attached  to  a 
gold  chain  should  be  convicted  of  stealing  a  watch 
because  of  the  temptation  it  offers  to  a  pickpocket  to 
steal  the  watch.  No  person  acting  honestly  and  bond 
fide  can  by  our  law  be  criminally  punished  because 
someone  else  acts  dishonestly ;  but  in  this  case  no  one 
suited  dishonestly  if  the  facts,  as  stated,  were  true, 
and  their  truth  does  not  seem  to  have  been  disputed. 

For  these  reasons,  in  my  judgment,  this  conviction 
must  be  quashed. 

Mathew,  J.— In  this  case  proceedings  were  taken 
against  the  defendant  under  section  47  of  the  Public 
Health  (London)  Act,  1891,  on  the  groimd  that  he 
had  sold  to  a  dealer  named  Lyons  articles  which, 
within  the  meaning  of  that  section,  were  liable  to  be 
seized  and  condemned  as  unfit  for  human  food. 

From  the  statements  in  the  case  it  would  seem  to 
be  dear  that  the  articles  in  questioA — ^viz.,  walnuts — 
at  the  time  when  they  were  sold  by  the  respondent 
were  intended  to  be  used  for  food.  The  walnuts 
were  sold  by  sample,  and  it  was  not  suggested  at  the 
trial  that  the  sample  was  one  of  unsound  walnuts. 
It  was  not,  and  could  not  be,  desired  that  the  walnuts, 
when  sold,  shoidd  be  unfit  for  food.  They  were 
seized  by  a  sanitary  inspector  and  condemned,  and  no 
attempt  was  made  to  show  that  the  magistrate  who 


made  the  order  for  their  condemnation  bad.  either 
been  misled  or  mistaken  as  to  their  condition.  Thea 
sub-section  3  of  section  47  is  in  the  following  tenns : 
[The  learned  judge  then  read  section  47,  sub-secttoa 
(3),  and  continued: — "]  It  was  argued  for  the 
defendant  that  the  walnuts  were  not  *' liable  to  be 
seized"  under  the  section,  because  when  they  were 
condemned  the  buyer  had  no  intention  to  expose 
them  for  sale.  But  I  see  no  reason  to  doubt  that  at 
the  time  when  the  defendant  sold  to  Lyons  the 
walnuts  were  liable  to  be  seized  under  the  section,  on 
the  ground  that  they  were  then  intended  for  the  food 
of  man,  and  were  sold  to  be  used  for  food  while  they 
were  unsound  and  unwholesome. 

The  sub-section  appears  to  me  to  have  been  framed 
to  meet  the  objection  raised  in  Tinier  v.  Hind,  In 
that  case  a  i)utcher  who  sold  unsound  meat  to  a 
customer  was  held  not  to  be  liable  to  a  penalty 
imder  the  Public  Health  Act,  1875,  on  the  ground 
that  when  the  meat  was  condemned  it  did  not  belong 
to  the  butcher,  and,  therefore,  that  no  penalty  had 
been  incurred  because  of  the  terms  of  section  117  of 
the  statute.  Field,  J.,  in  his  judgment  expressed  a 
dear  opinion  that  if  the  inspector  had  seized  the  meat 
while  in  the  possession  of  the  respondent  for  the  pur- 
pose of  sale,  the  subsequent  proceedings  would  have 
been  in  accordance  with  the  provisions  of  a  similar 
section  in  the  Act  of  1875. 

The  defence  on  which  the  defendant  mainly  rdied 
was  this— that  the  unsound  walnuts  were  not,  when 
they  were  sold,  intended  for  human  food.  In  support 
of  this  contention  reliance  was  placed  upon  the  tenns 
of  the  notice  under  which  it  was  properly  admitted 
that  the  walnuts  were  sold.  Assuming  a  contract 
between  the  defendant  and  the  dealer  to  have  been 
made  in  the  words  of  the  notice,  the  question,  for  our 
determination  would  seem  to  be  whether  the  defend- 
ant was  thereby  relieved  of  the  obligation  not  to  seU 
artides  liable  to  be  seized  under  section  47.  We  are 
asked  to  answer  that  question  in  the  affirmative, 
and  for  that  purpose  in  elEect  to  add  a  proviso  to  the 
section  that  a  sale  of  what  was  unfit  for  food  should 
be  lawful  if  the  seller  stipulated  that  the  buyer 
should,  before  a  resale,  separate  what  was  soimd 
from  what  was  unsound.  This  would  be  to  add  to 
the  statute  what  I  have  no  reason  to  suppose 
the  Legislature  meant  to  enact,  and  what  would 
obviously  go  far  to  take  away  the  protection  to  tiie 
public  which  this  statute,  and  the  Public  Health  Act, 
1875,  were  intended  to  afford. 

It  was  strenuously  contended  that  the  qnestiou 
whether  the  defendant  had  sold  the  unsound  walnuts 
for  the  food  of  man,  should  be  put  to  the  jury.  But 
this  was  no  more  than  an  adroit  suggestion  that  the 

Suestion  of  the  meaning  of  the  notice  should  be  left  to 
le  jury.  The  terms  of  the  notice  are  clear.  It  is 
not  for  the  ju^  to  say  whether  aiiy  other  than  their 
plain  and  obvious  meaning  should  be  attributed  to 
them.  And  assuming  the  notice  to  be  embodied 
in  the  contract  of  sale,  I  am  of  opinion  that  the 
defendant  was  not  relieved  of  the  duty  intended  to 
be  imposed  upon  him  as  sdler  by  sub-section  (8)  of 
section  47.  The  enactment  does  not  permit  the  mQst 
to  shift  his  responsibility  on  to  the  buyer.  I  do  not 
see  why,  if  the  notice  in  question  should  be  hdd  to 
exonerate  the  seller,  a  notice  to  the  same  effect  set  up 
in  the  shop  or  on  the  barrow  of  the  buyer  shoold  not 
be  equally  available  to  him  as  an  answer  to  prooeed- 
ings  for  seizure,  condemnation,  or  punishment  under 
the  statute. 

I  am  of  opinion  that  the  conviction  was  right  and 
ought  to  be  affirmed. 

Gave,  J. — This  is  a  case  stated  by  the  chairman  of 
the  London  County  Sessions  upon  the  titial  of  one 
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John  William  DenniB,  who  was  tried  and  convicted 
upon  an  indictment  charging  him  with  having 
committed  an  offence  imder  the  Public  Health 
(London^  Act,  1891,  s.  47,  sub-section  (3).  [The 
learned  judge  here  read  the  first  three  sub-sections  of 
section  47,  and  continued: — ^1  The  defendant,  a 
foreign  fruit  and  potato  broker  in  Covent-garden, 
on  Saturday,  the  21st  of  October,  1883,  sold  to 
Charles  Lyons,  a  wholesale  and  retail  fruiterei', 
twenty  bags  of  Grenoble  walnuts.  Lyons  bought 
after  examining  a  sample  ba^  taken  indiscriminately 
from  the  ork;inal  bulk  of  eighty-three  bags. 

The  same  Saturday  evening,  after  he  had  taken  them 
away,  Lyons  found  the  major  portion  of  the  bulk  of 
the  nuts  were  bad,  and  endeavoured  to  return  them 
to  the  defendant ;  but,  as  it  was  after  business  hours, 
the  defendant's  premises  were  closed.  Lyons  then 
tried  to  find  a  sanitary  inspector,  but  failed  to  do  so 
until  Monday,  the  23rd,  when  he  handed  them  over 
to  the  sanitary  inspector  for  the  vestry  of  Bermondsey. 
The  walnuts  were  then  taken  before  a  magistrate, 
condemned  as  unfit  for  the  food  of  man,  and  destroyed. 
The  first  contention  on  behalf  of  the  def enduit  was 
founded  on  the  facts  above  stated,  and  was  that  sub- 
section (3)  only  applied  when  the  person  in  whose 
possession  the  articles  in  question  were  found  had 
himself  committed  an  offence  under  sub-section  (2). 

The  objection  is  not  very  artisticaJly  stated,  but  I 
think  it  amounts  to  this :  that  the  article  must  be 
liable  to  seizure  in  the  possession  of  the  person  with 
whom  it  is  found,  and  that  it  is  not  sumcient  that 
the  walnuts  were  found  in  the  possession  of  Lyons 
unless  they  were  then  liable  to  be  seized. 

Now  to  make  the  walnuts  liable  to  seizure  in  the 
possession  of  Lyons  two  conditions  must  have 
concurred :  the  walnuts  must  have  been  intended  for 
the  food  of  man ;  and  sold  or  exposed  for  sede,  or 
deposited  in  some  place  for  the  purpose  of  sale  or  of 
preparation  for  sale. 

It  is  true  that  the  proof  that  these  two  conditions 
did  not  concur  is  thrown  on  the  party  charged.  But 
the  evidence  given  in  the  trial  did,  I  think,  establish 
that  these  two  circumstances  did  not  concur  while 
the  walnuts  were  in  the  possession  of  Lyons;  and 
did  not  exist  when  the  walnuts  were  found  in  his 
possession. 

As  soon  as  he  discovered  the  quality  of  the  wal- 
nuts he  was  minded  to  reject  them  as  not  equal  to 
sample ;  and  it  is  clear  that  when  he  handed  them 
over  to  the  sanitarv  inspector  on  the  Monday,  if  they  can 
be  said  to  have  been  then  found  in  his  possession, 
tbey  certainly  were  not  then  intended  for  the  food 
of  man. 

It  was,  however,  contended  on  behalf  of  the  prose- 
cation  that  it  is  sufficient  if  the  liability  to  seizure 
€Ezisted  before  the  walnuts  came  into  the  possession 
of  Lvons,  and,  as  the  learned  chairman  has  not 
stated  the  grounds  oa  which  he  overruled  the  ob- 
jection of  the  defendant,  this  contention  is  clearly 
open  to  the  prosecution.  By  sub-section  (3)  it  must 
be  shown  that  an  article  liable  to  be  seized  imder 
that  section  and  found  in  the  possession  of  any  per- 
son was  purchased  by  him  of  another  person  for  the 
food  of  man.  Proof,  however,  that  the  article  was 
unfit  for  the  food  of  man  will  be  sufficient  primd 
fade  proof  of  its  liability  to  seizure,  the  proof  that 
it  was  not  exposed  for  sale  or  deposited  for  the  pur- 
pose of  sale  or  of  preparation  for  sale,  or  was  not 
intended  for  the  food  of  man  resting  with  the  person 
charged.  But  imder  sub-section  (3)  the  prosecution 
must  go  on  to  show  that  when  the  article  was  so  pur- 
ohased4t  was  in  such  a  condition  as  to  be  liable  to  be 
seized  and  condemned  under  that  section ;  and  the 
proof  of  this  rests  on  the  {prosecution,  wldoh  seems 
to  me  to  show  that  the  liability  to  seizure  referred  to 


in  the  first  line  of  sub-section  (3)  is  not  the  same  as 
the  liability  to  seizure  and  condemnation  referred  to 
in  the  fourth  line. 

It  is  said,  however,  that  the  word  "  sold "  in 
dause  (&)  of  sub-section  (1)  imports  that  the  article 
may  be  liable  to  seizure  in  the  hands  of  an  innocent 
retail  purchaser.  Sub-section  (3)  appears  to  have  been 
inserted  to  meet  the  case  of  Vinter  v.  Hind,  and 
the  word  "  sold  *'  was  probably  inserted  for  the  same 
purpose.  But  in  VinUr  v.  Hind  the  purchaser  pro- 
bably intended  to  use  the  meat  for  the  food  of  man  at 
the  time  when  it  was  seized;  while  the  question 
here  is  whether  the  seller  can  be  convicted  where  the 
purchaser  did  not  intend  to  use  the  article  sold  for  the 
food  of  man  at  the  time  when  it  was  found  in  his 
possession. 

Upon  the  best  consideration  I  can  give  to  this 
somewhat  obscurely  worded  section,  I  think  that 
the  contention  for  the  defendant  ought  to  prevail,  and 
that  the  walnuts  in  this  case  were  not  liable  to  seizure, 
which  by  sub-section  (3)  is  made  a  condition  precedent 
to  the  liability  of  the  vendor  to  conviction  under  that 
section. 

These  considerations  dispose  of  the  case,  and  I 
could  have  wished  not  to  express  any  opinion  on  the 
other  points ;  but  as  my  brethren,  or  some  of  them, 
have  thought  it  necessary  to  take  those  points  into 
consideration,  I  feel  bound  to  give  my  opinion  on  the 
matter.  I  do  not  understand  the  majority  of  the 
court  to  say  that  there  was  not  evidence  on  which  the 
defendant  might  properly  have  been  convicted,  but 
merely  to  thimc  that  the  summing  up  of  the  chairman, 
as  given  by  him,  was  not  sufficient.  I  think,  how- 
ever, that  we  are  limited  to  the  objections  taken  b^ 
the  defendant's  counsel,  and  that  the  summing  up  is 
only  stated  in  the  case  so  far  as  was  material  for  the 
consideration  of  those  objections.     For  the  reasons 

S'ven  by  my  brotiier  Mathew  as  to  this  part  of 
e  case  I  think  that  these  objections  are  groundless, 
and  had  the  case  rested  there  I  should  have  been  of 
opinion  that  the  conviction  was  good.  I  hold,  how- 
ever, that  the  first  objection  is  fatal,  and  that  for  tiie 
reasons  I  have  given  on  that  part  of  the  case  the 
conviction  must  be  quashed. 

One  lesson  at  least  may  be  learned  from  this  case, 
and  that  is  that  those  who  state  cases  for  the  con- 
sideration of  this  court  should  limit  themselves  to 
statins  the  objections  taken  by  the  counsel  for  the 
defendant  and  their  ruling  upon  them,  and  should  not 
attempt  to  give  a  summary  of  their  direction  to 
the  jury,  which  it  will  in  general  be  easy  to  show 
was  inexact  or  insufficient  in  some  particular  or 
other,  owing  to  its  being  only  a  summary  made  with 
reference  to  the  objections  taken,  and  not  a  full 
statement. 

Hawkins,  J.— -The  defendant  was  charged  before  a 
police  magistrate  at  the  Southwark  Police  C!ourt  with 
an  offence  imder  sub-section  (3)  of  section  47  of  the 
PubHc  Health  (London)  Act,  1891  (54  &  56  Vict.  c.  76). 
Under  the  17th  section  of  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49),  he  elected  to  be  tried 
by  a  jury;  and  accordingly  an  indictment  was 
preferred  against  him  at  the  C!ounty  of  London 
Quarter  Sessions.  That  indictment  was  tried  before 
Mr.  Warry,  the  chairman  of  the  sessions,  in  January, 
1894,  when,  under  his  direction,  the  defendant  was 
found  guilty,  subject  to  a  case  which  was  argued 
before  a  court  consisting  of  eleven  judges. 

We  have  now  to  pronounce  our  judgment.  I  enter- 
tain grave  doubt  wnether  the  indictment  is  good ;  but 
it  is  not  necessary  now  to  discuss  it,  because  I  am  of 
opinion  that  the  conviction  oueht  to  be  quashed  upon 
otiier  even  more  substantisl  grounds  hereinafter 
stated. 

Before  discussing  the  questions  of  law  raised  on 
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behalf  of  the  defendant  it  will  be  convenient  to  state 
shortly  the  facts  as  set  forth  in  the  case.  [His  lord- 
ship then  stated  the  facts,  which  have  already  been  set 
out  in  this  report,  and  continued :~]  The  offence 
imputed  to  the  defendant  being  purely  the  creation  of 
the  47th  section  of  the  statute,  it  is  necessary  in  the 
discussion  of  this  case  constantly  to  bear  in  mind  the 
(at  the  first  blush  not  very  clear)  language  of  the 
three  first  sub- sections  of  it;  the  Ist  sub-section 
pointing  out  the  circumstances  justifying  the  seizure 
of  articles  intended  for  the  food  of  man,  but  unfit  for 
that  purpose;  the  2nd  pointing  out  how  ^e  said 
articles  are  to  be  dealt  with  and  imposing  penalties  on 
those  found  in  possession  of  them ;  the  3rd  subjecting 
to  penalties  the  vendor  of  the  unwholesome  articles  so 
seized  to  the  person  in  whose  possession  they  are  so 
found.  [The  learned  judge  here  read  the  first  three 
sub-sections  of  section  47,  and  continued : — ]  It  may 
be  conceded  that  walnuts  are  articles  of  food  liable  to 
seizure  by  a  sanitary  inspector  under  such  circum- 
stances, but  under  such  circumstances  only,  as  are 
specified  in  sub-section  (1)— that  is  to  say,  if,  being 
intended  for  the  food  of  man,  they  are  found  by  such 
inspector  on  the  premises,  sold  or  exposed  for  sale,  or 
deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  sale,  and  if  on  inspection  and  examina- 
tion they  appear  to  such  inspector  to  be  unfit  for  the 
food  of  man.  The  mere  possession  of  an  artide  of 
food  ordinarily  used  as  human  food  which  is  in  an 
unwholesome  condition  is. not  unlawful,  nor  is  the  sale 
of  it  for  any  other  purpose  than  for  human  food.  It 
may  be  lawfully  dealt  with  and  sold  for  manure,  or  for 
a  variety  of  other  purposes  not  necessary  to  enumerate. 
It  is  the  sale  or  exposure  of  it  with  l^e  intention 
that  it  shall  be  used  for  human  food  which  is  an 
essential  element  to  the  rendering  the  possession  of  it 
illegal ;  and  it  is  immaterial  whether  the  sale  be  with 
the  intention  that  the  purchaser  is  himself  to  be  the 
ooQSumer  or  whether  it  is  sold  with  a  view  to  its  resale 
for  human  food  by  the  purchaser.  The  burden  of 
proof  that  such  int^tion  did  not  exist  is,  by  section 
47,  cast  upon  the  person  charged  with  an  offence,  and 
in  the  absence  of  such  proof  the  intention  to  sell  for 
the  food  of  man  will  oe  assumed  if  an  article  ordi- 
narily so  used  be  found  exposed  for  sale  or  sold,  &o. 
The  non-existence  of  such  a  criminal  intention  is  a 
fact  to  be  established  by  evidence,  and  may  be  proved 
in  a  variety  of  ways ;  amongst  others,  for  instance,  a 
bond  fide  contract  with  the  purchaser  subject  to  a 
condition  that  an  article  unfit  for  human  food  should 
not  be  so  used  or  disposed  of  to  be  so  used  by  others 
would  be  evidence  to  negative  such  intention.  I  say 
a  bond  fide  contract  because  a  meixj  iHuaory  formal 
contract  to  that  effect,  coupled  with  an  underlying 
intention  that  the  restrictive^  stipulation  need  not  bo 
observed,  would  be  worthless  as  a  protection  to  the 
accused;  but  the  evidence  of  the  contract,  together 
with  the  question  of  bona  fides,  ought  to  be  considered 
by  the  justices  if  they  have  to  determine  the  wise,  or 
submitted  to  the  jury  if  the  defendant  elects  to  be 
tried  by  jury,  for  their  conaideratiou  ;  and  such  jury 
ought  to  be  asked  whether  they  find  the  criminal 
intent  negatived  by  the  evidence.  In  thin  caae  I 
think,  having  regard  to  the  practice  of  the  trade  as 
mentioned  in  the  case  and  the  notice  B^  there  was 
evidence  to  consider  (see  Syminidjs  v.  Pain^  30  L.  J. 
Bx.  256,  10  W.  R.  C.  L.  Dig.  19  ;  Sand^fs  v.  Sfrml!, 
26  W,  R.  814,  3  Q.  B.  D.  449) ;  and  if  the  jury  upon 
such  evidence  had  come  to  the  conclusion  that  the 
defendant  bond  fide  did  not  intend  the  articles  t^ 
be,  and  that  he  sold  upon  an  express  conditit  ~  ~ 
they  should  not  be,  used  for  the  food  of  man  m 
bad  walnuts  had  been  separated  from  the 
and  destroyed,  the  defendant  would  have  bei 
to  an  acquittal.     Of  course  I  do  not  meati, 


the  mere  fact  that  the  contract  of  sale  was  in  accord- 
ance with  notice  B  would  itself  be  conclusive  as  a 
defence ;  for  the  issue  before  the  jury  upon  the  point 
now  under  discussion  would  be  not  whether  such  a 
contract  was  in  fact  made,  but  whether  the  alleged 
criminal  intent  had  been  disproved  by  it  with  the 
other  evidence,  if  any.  I  only  say  that  the  contract 
was  evidence  material  to  the  issue,  and,  in  my  opinion, 
the  chairman  was  wrong  in  refusing  to  leave  the 
question  I  have  suggested,  and  which  was  in  substance 
that  which  the  learned  counsel  desired  should  be  left, 
to  the  jury. 

I  have  personally  entertained  a  doubt  daring  the 
consideration  of  this  case  how  the  sanitary  inspector 
and  the  justices  ought  to  deal  with  cases  liHiere 
articles  of  food  of  the  same  character — 0.^.,  oranges, 
some  of  which  are  good  and  some  bad,  are  mixed 
together,  but  the  bad  are  severable  from  the  good 
and  are  not  in  such  proportion  to  the  good  as 
to  make  the  whole  unfit  for  human  food.  It  is  not 
necessary,  however,  to  settle  that  point  to-day. 

I  turn  my  attention  now  to  the  offence  created  by 
sub-section  (3).  To  constitute  such  an  offence  it  moat 
be  shown,  first,  that  articles  liable  to  seizure  were  fonnd 
in  the  possession  of  a  person  who  has  purchased  of 
the  person  accused  for  the  food  of  man;  secondly, 
that  when  so  purchased  the  articles  were  in  such  a 
condition  as  to  be  liable  to  be  seized  and  condemned. 
Put  shortly  and  in  order  of  time,  it  amounts  to  this : 
that  the  articles  must  have  been  liable  to  seizure  when 
sold  by  the  accused  to  his  purchaser ;  that  they  were 
bought  by  such  purchaser  for  the  food  of  man ;  Utat 
they  were  found  in  such  purchaser's  possession ;  and 
when  so  found  were  liable  to  seizure.  Upon  the  facts 
stated  in  the  case  I  fail  to  see  any  evidence  of  these 
requirements  to  justify  the  conviction. 

First,   I  tlunk  it  cannot  be  truly  sud  that  the 
walnuts  were,  even  according  to  the  ordinary  mean- 
ing of  the  term,  "  found"  in  the  possession  of  Liycms 
at  all.    Secondly,  they  were  voluntarily  taken  by 
Lyons  to  the  sanitary  inspector  at  the  vestry  hall ; 
the  inspector  simply  took  them  into  his  possession  at 
Lyons'  request.    They  were  not,  therefore,    in  any 
sense    of   that    word   **  seized"  by  the    inspector. 
Thirdly,  they  were  not,    when   handed   by   Lyons 
to  the  inspector  (even  if   that  could  be    callei    a 
&iding  and  seizure)  liable  to  be  seized  under  sab- 
section  (1).    They  were  certainly  not  then  intended 
for  the  food  of  man,  for  they  were  handed  to   the 
inspector  simply  with  a  view  to  their  destmctian  ma 
unfit  for  fo(^.     They  were  novtvr,  whilst  in  Lyons' 
possession,  either  sold  or  expoaed  for  sale,  or  deposit i?d 
in  any  place  for  the  purpose  of  sale  or  of  pTiFf;i:Ara- 
tion  for  sale ;  and  if,  upon  the  facts  discloaed  in   the 
case,  Lyons  had  been  charged  before  a  mft^tr*t<?,  JW 
could  not  lawfully  ha?e  been  convicted  uud^r  soV 
seetion  (2).     That  the  walnuts  were  purchase   ^ 
Lyons  with  a  view  to  the  ultimate  sale  tit  anch  ■*     ^ 
were  good  could  not  be  denied  ;  but  hist  int^ulioii  ^ 
sell  for  human  food  the  bad  with  t^-    r  -^  ^* 
siatent  with  his  conduct  in  not  oV  >  1 

but  vol  lint arily  baudiug  them  -^M 
as  thoiif,^h  they  were  ttade  r« 
of  aectifjTi  47,  and  seoHofi  ii*A 

Thh  absenco  *jf   all  ^i 
found  oT  wtsrn  l*HlA*i  to 
seaaion  wrii^  1 
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jury.  His  counsel  endeavoured  to  do  so.  The  evi- 
dence so  offered  was,  in  my  opinion,  very  material  to 
that  issue,  and  I  think  the  chairman  wrongly  rejected 
it. 

I  am  also  of  opinion  that  the  direction  of  the 
chairman  to  the  jury  was  erroneous.  He  seems  to 
have  forgotten  that  to  satisfy  the  requirements  of 
the  drd  sub-section,  essential  to  a  conviction,  the 
jury  ought  to  have  been  asked  to  find  upon  the 
facts  enough  to  establish,  not  merely  the  sale  by 
the  defendant  to  Lyons,  and  that  uie  nuts  were 
then  unfit  for  human  food,  but  that  they  were 
liable  to  seizure  under  sub -section  (1)  both  in 
the  hands  of  the  defendant  and  of  Lyons — that 
liability  involving  those  most  important  questions  of 
the  intention  of  the  defendant  and  the  object  or  pur- 
pose for  which  the  nuts  were  sold  by  the  defendant  to 
and  purchased  by  Lyons. 

I  do  not  agree  altogether  with  the  first  contention 
of  the  defendant's  counsel — viz.,  that  the  defendant 
could  not  be  convicted  under  sub-section  (3)  unless 
Lyons  could  be  convicted  of  an  offence  under  sub- 
section (2) ;  but  I  do  agree  that  Lyons  must  have 
be^i  placed  in  circumstances  which  would  render  him 
liable  to  a  conviction  unless  he  could  establish  that 
the  walnuts,  had  they  been  seizable  when  in  his  pos- 
session, were  not  purchased  or  intended  by  him  for 
the  food  of  man.  The  circumstances  as  against  each 
must  be  such  as  to  constitute  a  primd  Jadt  case 
against  each,  but  the  guilt  of  each  must  depend  upon 
'v^ether  the  criminal  intention  existed — i.e.,  to  sell 
for  human  food.  One  might  be  able  to  disprove  the 
existence  of  such  intention,  the  other  might  not.  In 
such  an  event  one  would  be  guilty,  the  other  would 
not.  So  that  the  innocence  of  the  purchaser,  because 
lie  disproved  by  evidence  the  criminal  intention, 
would  not  protect  the  vendor,  who  might  not  be  able 
to  offer  such  evidence.  It  is  not,  however,  worth 
while  further  to  notice  the  point  raised,  because  no 
^griwA  facie  evidence  of  any  offence  by  Lyons  was 
offered,  and  the  defendant  is  entitled  to  an  acquittal 
on  other  grounds. 

I  should  not  have  felt  it  necessary  to  discuss  this 
matter  at  so  much  length,  and  with  so  much  detail, 
had  I  not  felt  its  great  and  grave  importance,  not 
only  to  the  defendant,  whose  reputation  as  a  respect- 
able fruit  broker  I  see  no  reason  to  question,  but  to 
the  whole  body  of  fruit  brokers,  who  would  find  it 
difficult  to  pursue  their  calling  if,  having  done  all  in 
their  power  to  prevent  unwholesome  fruit  being 
offered  for  sale  for  liuman  fo^id,  they  were  in  peril  of 
orinxmal  prOBecutLon,  iiivolving  serious  fine  or  im- 
prisonment, under  such  circumstances  as  those  before 
x]0>  I  r^Qgnize  to  the  fuUest  extent  the  policy  and 
propriety  of  severely  dealing  with  those  who  wilfully 
or  recklessly  expose  lor  sale  for  human  food  articles 
they  ktiow  to  1^  in  an  unfit  condition  for  consump- 
tion ;  but  ©very  man  ought  to  have  the  fullest  oppor- 
tunity of  latftbliahing^  his  innocence  if  he  can.  From 
j»  jfTuvci  oveimight  ou  the  part  of  the  learned  chairman 
X  think  Iho  defendant  has  been  deprived  of  that 
c^porhioity* 
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Bruce,  J.,  concurred  with  the  judgment  of  Ken- 
nedy, J.,  and  with  the  reasons  given  by  him. 

Conviction  quashed. 

Solicitor  for  the  Vestry  of  Bermondsey,  J»  Harriwm^ 
derk  to  the  vestry. 

Solicitors  for  the  defendant,  WiUon  &  Wallia. 


(Sourt  of  appeal 

From  Chan.  Div.  \ 

[and  Chan.  Div.J  ; 

In  re  Hbeoynia  Coppbb  Co,  (Limited),  (a.) 

Company  —  Winding    up  —  Contributory  —  Director's 
qualification  shares — Agreement  to  act  as  director, 

B,  was  named  in  the  articles  of  association  of  a  com" 
pany  one  of  the  first  directors.  He  signed  the  articles, 
but  not  as  one  of  the  seven  necessary  signatories  to  the 
articles  and  memorandum.  He  also  signed  the  pros~ 
pectus,  which  named  him  as  one  of  the  directors,  and 
wrote  a  letter  to  the  company  on  the  same  day  as,  but 
after,  the  registration  of  the  company,  referring  to  his 
having  signed  the  prospectus  and  the  articles.  He  never 
attended  any  of  the  board  meetings  or  took  any  active 
part  in  the  affairs  of  the  company,  and,  two  months  after 
the  registration  of  the  company,  he  wrote  to  the  secretary 
a  letter,  in  which  he  said  that  he  could  not  attend  to  the 
duties  of  the  board,  adding  that  he  thought  it  his  duty  to 
resign,  ^^  which  resignation  please  place  before  my  co- 
directors  "  ;  and  he  also  said  in  the  same  letter  that  when 
he  *\consented  to  join  the  board  "  he  could  have  acted, 
but  now  it  was  impossible.  Article  84  prescribed  the 
qucUification  shares  to  be  held  by  directors,  and  provided 
tJuit  directors  who  did  not  take  their  qualification  shares 
within  one  month  of  their  appointment  were  to  be 
'*  deemed  to  have  agreed*^  to  taJee  the  same,  B,  never 
applied  for  t?ie  shires,  but  there  was  evidence  that  he 
had  agreed  to  become  a  director,  though  Tie  had  never 
acted  as  such,  and  he  was  placed  on  the  list  of  con- 
tributaries  in  reject  thereof. 

Held,  by  the  Court  of  Appeal,  affirming  Wright,  J., 
tJiat  B,  uwM  rightly  placed  on  the  list  of  contributories, 
on  the  ground  that  he  had  agreed  to  take  the  qualification 
shares,  and  the  circumstance  that  he  had  not  acted  as  a 
director  made  no  difference, 

bummons. 

The  above-named  company  was  registered  on  the 
21st  of  July,  1891,  as  a  company  Umited  by  shares. 
The  articles  of  association  (dause  80)  contained  liie 
name  of  A.  Bichardson  as  one  of  tiie  first  directors  of 
the  company.  Clause  84,  after  providing  that  the 
qualification  of  a  director  should  be  holding  shares  of 
the  nominal  amount  of  £250,  provided  as  follows  :— 
"  The  first  directors  may  act  before  acquiring  their 
qualification ;  but  unless,  within  one  month  of  their 
appointment,  they  acquire  such  qualification,  they 
shall  be  deemed  to  have  agreed  to  take  the  same,  and 
the  same  shall  be  allotted  to  them  accordingly." 
Bichardson  was  not  one  of  the  seven  signatories  of 
the  memorandum  and  articles  of  association.  Bichard- 
son's  name  appeared  in  the  prospectus  as  one  of  the 
directors,  and  a  copy  of  the  prospectus  and  articles 
was  sent  to  him  before  the  incorporation  of  the  com- 
pany. On  the  21st  of  July,  1891,  he  wrote  a  letter 
after  the  registration  of  the  company)  to  the  cou- 
nt.) Beported  by  Welliah  Shallcboss  Gk)DDABD 
and  Y.  DB  S.  FowKEy  Esqs.,  Barristers-at-Law. 
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sulfang  engineer  of  the  company  referring  to  liis 
having  signed  the  prospectus  and  articles.  This 
letter  was,  in  his  loroship's  opinion,  in  efiEeot  a  letter 
to  the  company.  The  other  directors  attended  board 
meetings,  out  Bichaidson  never  attended  a  board 
meeting,  and  did  nothing  with  reference  to  the 
directorship  except  what  herein  appears.  On  the  Sth 
of  September,  1891,  he  wrote  to  the  secretary  to  the 
foUowing  eflfect :—"  After  careful  consideration  I 
find  it  impossible  to  attend  to  the  duties  of  a  director 
of  your  board.  I  am  fearfully  pressed  with  business, 
and,  Swansea  being  so  far  from  town,  I  cannot  give 
the  time.  I  therefore  think  it  my  duty  reluctantly  to 
resign,  which  resignation  please  place  before  my  co- 
directors,  and  take  any  other  proper  steps.  When  I 
consented  to  join  the  board  I  was  much  freer,  and 
could  thm,  as  matters  stood,  have  acted ;  but  matters 
have  cropped  up  since  which  make  it  impossible." 

Bichardson  never  applied  for  the  qualification 
shares,  and  on  his  writing  to  resign,  as  before  men- 
tioned, he  was  told  that  he  was  liable  to  t^e  the 
qualification  shares,  and  on  the  12th  of  October  the 
secretary  wrote  and  sent  Bichardson  an  allotment 
letter  of  the  **  twenty-five  shares  you  agreed  to  accept 
under  clause  84  of  the  articles,"  and  requested  him 
to  remit  the  money*  He  did  not  send  the  money, 
and  in  the  winding  up  was  put  on  the  list  of  con- 
tributories. 

He  now  took  out  a  summons  asking  that  his  name 
might  be  excluded  from  the  list  of  contributaries. 

Binghy  {C,  Gregaon  EllU  with  him),  for  the  sum- 
mons. 

Whinney,  for  the  liquidator. — ^The  applicant  agreed 
to  act  as  a  director  even  if  he  did  not,  in  fact, 
act  (which  I  submit  he  did),  and  is  therefore 
within  l8aac*a  case,  40  W.  E.  618,  [1892]  2  Oh. 
158.  rWBlGHT,  J. — In  Isaac^B  case  did  not  the  judges 
proceed  on  the  ground  that  the  director  had  acted  as 
such  ?]  The  decision,  no  doubt,  went  on  the  ground 
that  he  had  acted ;  but  the  judges  said  that  an  agree- 
ment to  act  would  have  been  sufficient.  In  the 
Marquis  of  Abercom's  case,  10  W.  E.  648,  4  De  G.  P. 
&  J.  78,  Turner,  L.J„  said:  "He  [the  Marquis  of 
Aberoom]  consented  to  be  a  director,  he  was  elected 
a  director,  and  he  was  published  to  the  world  as  a 
director,  and  does  not  appear  to  have  made  any 
objection,  and,  finally,  he  desired  to  retire  from  the 
office  of  director.  He  is  clearly  fixed,  therefore, 
with  the  character  of  director."  The  applicant 
agreed  to  act,  and  accepted  the  position  of  a  director 
upon  the  terms  of  the  articles. 

He  also  referred  to  Lord  Inchiguin^a  case,  39  W.  E. 
310,  [1891]  3  Oh.  28. 

Bingley,  in  reply.— The  applicant  never  acted  as  a 
director,  and  is,  therefore,  not  liable  to  take  the 
shares.  In  Isaac's  case  Stirling,  J.,  and  the  Court  of 
Appeal  decided  that  the  director  was  liable  on  the 
ground  that  he  had  acted.  Acceptance  of  the  .office 
of  director  is  not  proof  of  an   agreement  to  take 

Jualification  shares:  Brown's  case,  22  W.  E.  171, 
«.  E.  9  Oh.  App.  102.  In  Miller's  case,  3  Oh.  D.  661,  25 
W.  E.  Dig.  64,  Jessel,  M.E.  (at  p.  664),  said  that 
acting  as  a  director  was  necessary. 

Wbight,  J. — This  is  a  case  of  great  difficulty,  but 
on  the  whole  I  think  it  is  one  in  which  I  ouffht  to 
retain  the  name  of  the  applicant  on  the  list  of  con- 
tributories.  The  case  is  in  several  respects  peculiar, 
particularly  with  regard  to  the  letters  written  by  the 
applicant  and  the  articles.  By  Article  80  the  appli- 
cant was  named  as  one  of  the  first  directors  of  tiie 
company.  Article  84  is  as  follows : — [His  lordship 
readfthis  article,  and  continued  :]•  These  articles  pur- 
porting to  appoint  the  applicant  a  director,  .and  to 


provide  for  his  qualification,  must  be  oonsidered  with 
reference  to  the  following  facts: — On  the  2Itt  of 
July,  1891,  the  very  day  when  the  company  was  in- 
corporated, and  when  a  prospectus  was  to  be  issued, 
the  appUcant  wrote  to  the  consulting  engineer  of  the 
company,  who  was  probably  the  prime  mover  in  the 
affiiir,  a  letter  referring  to  his  having  signed  the 
prospectus  and  the  articles;  and  from  certain  ex- 
pressions in  the  letter  it  may  be  inferred  tiiiat  it  was 
written  after  the  oom^taaj  had  been  inoorporated, 
and  was  sent  to  the  recipient  as  agent  for  the  com- 
pany— ^in  fact,  it  was  intended  as  a  letter  to  the 
company.  The  prospectus  shows  the  name  of  the 
appEoant  as  a  director,  and  he  signed  the  artides, 
not  as  one  of  the  ordinary  signatories,  but  to  show 
his  assent  to  them.  He  cannot  have  signed  for  no 
purpose  whatever,  or  merdy  so  as  to  oontract  with 
the  other  persons  signing.  He  must  have  signed  so 
as  to  show  his  assent  to  a  contract  with  the  company, 
inasmuch  as  his  assent  was  not  otherwise  wanted. 
The  durectora,  other  than  the  applicant,  attended 
board  meetings,  but  the  applicant  attended  no  such 
meeting^,  and  he  did  not  otnerwise  act  as  a  director. 
On  the  8th  of  September,  1891,  he  wrote  to  the 
secretary  of  the  company  as  follows :  [His  lord- 
ship read  the  letter  which  is  set  out  above,  and 
prcM)eeded: — "]  I  certainly  should  have  been  zelue- 
tant  to  say  that  a  letter  in  whidi  he  says  he  finds 
he  has  made  a  mistake  as  to  being  able  to  act,  and 
resigns  his  office,  amounted  to  a  binding  admission 
that  he  had  agreed  to  take  shares,  but  the  terms  of  it 
may  be  evidence  to  show  that  he  had,  and  the  tenns 
of  the  letter  were  stronger  than  a  mere  reeignatioo. 
He  says :  *'  When  I  consented  to  join  the  board." 
That  fliiowB  that  he  supposed  himself  to  be  actually  a 
director. 

I  think  the  proper  inference  to  be  drawn  is  that 
from  the  21st  of  July  to  the  8th  of  September,  1891, 
he  held  himself  out  as  a  director.  l%e  answer  of  the 
company  to  that  letter  was  that  they  would  accept 
his  resignation,  but  they  allotted  him  his  qualifica- 
tion shares,  and  he  has  been  placed  on  the  list  of  con- 
tributories.  It  is  clear  that  the  mere  fact  of  being  a 
party  to  the  articles  as  one  of  the  subscribers  does 
not  make  a  contract  between  the  subsoriber  and  the 
company;  but  the  question  here  is.  Was  there  an 
acceptance  by  Eichai^son  of  the  office  of  director,  or 
an  agreement  to  accept  it  upon  the  terms  of  the 
articles?  In  Iwa£s  case,  Stirling,  J.,  and  the  Court 
of  Appeal  held  that  when  a  man  has  acted  as  director 
he  must  be  taken  to  have  acted  ujpon  the  terms  of  the 
articles,  and  some  of  the  judges  indicated  that  it  whs 
their  opinion  that  he  must  be  taken  to  have  done  tiie 
same,  even  if  he  has  not  acted,  provided  that  he  has 
agreed  to  act  Was  there,  then,  here  an  acceptance  hy 
Eichardson  of  the  office  of  director,  or  an  agreement 
by  him  to  accept  it  upon  the  terms  of  the  articles  ? 
If  so  he  is  bound  by  Article  84.  On  the  whde  I 
think  that  he  did  accept  the  office  of  director.  I 
think  that  the  fact  that  he  authorized  the  company 
by  the  letter  of  the  2l8t  of  July,  1891,  to  hold  him 
out  to  the  world  as  a  director,  and  allowed  himself  to 
be  named  as  a  first  director,  is  evidence  that  he  agreed 
to  accept  tibe  office  upon  the  terms  of  the  articles,  and 
that  he  in  consequence  agreed  to  take  the  shares.  That 
condusion  is  fortified  by  his  own  statement  intiie 
letter  which  he  wrote  on  the  8th  of  September.  His 
name,  therefore,  must  remain  on  the  list  of  can- 
tributories,  and  the  summons  must  be  dismissed  with 
costs. 

From  this  decision  Eichardson  appealed. 

(7.  Oregson  Ellis  and  BingUy,  f6r  the  appellant. 

Whinneyt  for  the  liquidator,  was  not  called  upon. 
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Hull.  Books  Co.  v.  Gxtabdiaits  op  Bouxjooateb. 


Ck>T7BT  OP  AppSAL. 


LiNDLEY,  L.  J. — I  think  this  ia  a  dear  case.  The 
question  is  one  of  inference  only,  and  I  do  not  see  so 
much  difficulty  in  it  as  Wright,  J.,  seems  to  ha^e 
felt.  Here  is  a  company  formed  and  registered  in 
1891.  A  couple  of  aays  beforehand  a  copy  of  the 
prospectus  and  a  print  of  the  articles  of  association 
are  sent  to  Mr.  Bichardson.  His  name  appears  on 
the  prospectus  as  a  director.  The  letter  which  the 
company  sent  to  him  on  that  occasion  is  not  forth- 
coming, but  the  answer  which  he  returned  to  them 
on  the  21st  of  July,  1891,  has  been  produced.  From 
that  it  appears  that  he  si^ed  the  prospectus  and  the 
articles,  and  I  suppose  it  must  be  taken  that  he 
assented  to  them.  The  articles  run  thus.  [Wa  lord- 
ship read  articles  80  and  84,  and  oontmued:^ 
What  is  the  inference  to  be  drawn  from  these  facts  r 
Judging  from  the  terms  of  Mr.  Bichardson's  letter  of 
the  2l8t  of  July,  1891,  and  from  the  terms  in  which 
he  resigned  his  situation  as  director  by  the  letter  of 
the  8th  of  September,  I  cannot  feel  that  it  is  open  to 
me  to  draw  any  inference  at  aU  except  this,  that  he 
did  agree  to  become  a  director  on  the  terms  of  article 
84,  to  which  he  had  assented.  If  you  go  a  little 
further  behind,  you  find  a  Mr.  Oheesewright,  who  is 
said  to  have  agieed  to  provide  the  qualification  shares 
for  Mr.  Bichardson,  and  it  is  possible  that  the  latter 
may  haye  a  good  cause  of  action  against  him.  But 
that  does  not  affect  the  company.  This  is  quite  as 
strong  a  case  as  iBoacs*  caae.  The  only  difference  ib 
that  in  that  case  Sir  H.  Isaacs  did  act  as  a  director, 
whereas  Mr.  Bichardson  has  not  done  so.  But  he 
has  agreed  to  become  a  director,  and  has  assented  to 
the  articles,  and  when  the  month  was  uj^  the  shares 
were  ^operly  allotted  to  him  under  artide  84.  In 
my  opinion,  the  decision  of  Wright,  J.,  was  perfectly 
oorrect,  and  the  appeal  must  be  dismissed,  with 
costs. 

liOPES,  L.J. — ^When  the  facts  are  considered,  the 
case  is  dear.  [His  lordship  referred  to  the  facts,  and 
continued: — ']  The  question  is.  What  is  the  fair 
inference  to  be  drawn  from  that  state  of  facts  P  In 
my  opinion,  it  is  that  Mr.  Bichardson  agreed  to 
become  a  director  on  the  terms  of  the  artides,  and 
to  take  the  shares  necessary  to  qualify  him  for  that 
c^ce.  I  have  only  to  add  that  I  do  not  fed  any 
sympathy  with  Mr.  Bichardson  and  persons  in  similar 
positions  who  allow  their  names  to  be  put  on 
prospectuses  and  permit  themsdves  to  be  hdd  out  to 
the  public  as  responsible  for  the  management  of  the 
affiurs  of  a  company,  and  allow  shares  to  be  allotted 
to  them,  and  then  when  difficulties  arise  try  to  get  their 
names  removed  from  the  list  of  oontributories.  I  am 
glad  to  think  that  in  the  present  case  we  cannot  do 
that.  In  my  opinion  the  decision  appealed  from  was 
r^ht,  and  ought  to  be  affirmed. 

Kay,  L.  J. — ^I  agree. 

Solicitor  for  the  appdlant,  Jamea  J.^  G,  Pugh,  for 
G.  cT.  L.  Morgarif  Swansea. 

Solidtora  for  Hie  liquidator,  Slaughter  &  May, 


Mardi  19. 


From  Q.  B.  Biv.  \ 

(Lord  Halsbury,  and  Lopes  [ 

and  Kay,  L.JJ.)  ) 

Huui  Bocks  Oo.  v.  Guabdiaks  op  Sculooatbs.  (a.) 

P&or  laxo — Poor  rait — AsBeasmerd  —  Dock  company — 

Docks  extending  into  aeveroU  pariskeB — Parochial  prin- 

ciple  of  valuation — Apportionment  according  to  water 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.)  Barrister-at- 
Law.'  '  • 


area  —  Tramways  connecting  docks  with  railway^ 
Prohibition  against  taking  tolls — Hypothetical  tenant. 

Where  a  system  of  docks  extends  into  several  parishes 
comprised  in  one  union,  the  assessment  committee,  in 
assessing  the  dock  company  to  the  poor  rate  in  respect  of 
their  docks,  ought  to  follow  the  parochial  principle  of 
valuation  as  far  as  possible — that  is  to  say,  they  ought  to 
make  a  e^parate  valuation  of  the  company* s  prepay  in 
the  docks  in  each  parish,  by  attributing  to  each  parish 
the  receipts  and  expenditure  arising  and  incurred  therein. 
Only  those  receipts  and  expenditure  which  are  common  to 
the  whole  undertaking  ought  to  be  apportioned  according 
to  area, 

'  8o  held  by  the  Court  of  Appeal  (Lord  Halsbury, 
Lopes  and  IK&j,  L.JJ.). 

A  dock  company  had  certain  tramways  which  con- 
nected  their  docks  with  the  line  of  a  railway  company, 
by  whom  the  tramways  were  used  ;  but  the  dock  company 
were  prohibited  by  their  private  Act  from  taking  any 
tolls  for  the  use  of  the  same.  In  a  case  stated  on  an 
appeal  against  an  assessment  of  the  dock  company  to  the 
poor  rate,  it  was  found  as  a  fact  that  a  tenant  might  be 
found — eitJier  the  railway  company  or  some  other  tenant 
— who  would  be  willing  to  pay  rent  for  the  tramways  if 
such  prohibition  were  removed, 

Hdd,  by  Lopes  and  Kbj,  L.JJ.  (Lord  Halsbury 
dissenting),  that  such  hypothetical  rent  ougJU  to  be  taken 
into  consideration  in  assessing  the  rateable  value  of  the 
company* s  property  in  the  tramways. 

Appeal  from  the  judgment  of  a  divisional  court  on 
a  speoal  case  stated  on  an  appeal  to  quarter  sessions 
against  a  poor  rate. 

The  appellant  company  were  incorporated  by  a 
private  Act  of  Parliament,  which  conferred  power  on 
them  to  make  a  basin  or  dock  near  the  river  Hull, 
and  to  charge  rates  or  duties  for  vessels  usinff  the 
same.  The  company's  powers  were  extended  by 
later  statutes,  and  seven  docks,  some  communicating 
with  others  directly,  and  some  communicating  with 
others  only  through  the  liver  Humber,  were  con- 
structed, with  various  wharfs,  wardiouses,  and  other 
works.  The  company  were  empowered,  in  addition 
to  the  dock  duties,  to  levy  certain  specified  rates  of 


The  dock  duties  were  collected  at  the  custom  house, 
and  the  payment  of  one  set  of  dock  duties  entitled  a 
vessd  to  the  use  of  any  of  the  docks. 

Part  of  the  docks  were  situated  in  four  parishes  in 
the  respondents'  union,  and  the  company,  having 
been  assessed  by  the  assessment  committee  of  the 
union  to  the  poor  rate  in  respect  of  their  docks, 
appealed  to  quarter  seedons.  The  matter  was  referred 
to  an  arbitrator,  who  hj  way  of  an  award  stated  this 
case.  The  chief  question  was  whether  the  assess- 
ment committee  had  adopted  the  right  prindple  in 
assessing  the  rateable  value  of  the  docks  in  each  paridi. 
Thev  had  in  the  first  place  found  a  rateable  value 
of  the  dock  portion  of  the  company's  undertakiag, 
and  then  had  apportioned  the  same  among  the  four 
parishes  according  to  the  water  area  of  the  docks  in 
each  parish.  The  contention  of  the  appdlants  was  that 
the  prindple  of  apportionment  according  to  water  area 
was  wrong,  and  that  the  rateable  value  of  the  docks 
in  each  parish  ought  to  have  been  ascertained  by 
attributing  to  each  parish  the  recdpts  and  expendi- 
ture applicable  thereto. 

A  second  question  was  also  raised  in  the  case  as  to 
the  rateable  value  of  certain  railway  and  tramway 
lines.  Under  24  &  25  Vict.  c.  Ixxix.,  one  of  the 
dodc  company's  private  Acts,  the  company  were 
autiiorised  to  make  junctions  between  the  dock 
r^ways  and  the  North-Eastem  Bailway  at  their  own 
enense;  but,  by  section  63,  no  tolls  were  to  be 
taken  by  the  dock  oompany  lor  the  we  of  those  dook 
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HxTLL  Docks  Co.  v.  Guabdiaks  of  Sculcoates. 


Ck)T7BT  OF  Appeal. 


^-Hil 


......i   lian  be  legally  exacted.      It  seems 

_  ..  or  rent  in  lieu  of  toll  oan  be 

-  the  use  of   the  dock  railways 

*  1   that  no   such    source  of  pro- 

"+"(1  to  the  posseession  of  all  the 

^^'Hjs  belonging  to  the  dock  com- 

•imPTit  the  loose  mode  in  which  the 
•1  r  awD .     The  phrase  *  *  to  be  taken  into 
misleading.    Of  course  the  rails  and 
Mmi  into  consideration  so  far  as  f orm- 
«MiUiuery  by  which  the  dock  carry  on 
.i.it  was  probably  meant  was  whether, 
I  unctions  in  adding  to  the  value  of 
..   Jock,    some  other   railway    would 
1  for  the  privilege  of  access  to  and 
':   lines  and  tramways,  if  no  such 
'  '  ^  had  prohibited  it  as  a  source  of 
"  «?ouTce  of  confusion  has  been  intro- 
•:•  "P  "  the  lines  **  laid  in  Garrison  Side 
>  nfl:reement  and  upon  a  bargain  that 
Annually  paid  for  them  with  the  lines 
which  the  Act  applied.    I  assume  for 
what  I  am  saying  that  the  Garrison 
•  not  within    the  prohibition  of    the 
l^ardcular  construction  imder  a  special 
Ivf  and  no  question  is  raised  in  the  case 
fip<3cial  construction  any  more    could 
uSdc8sed  than  the  sum  which  the  dock 
ivt'  for  it.    Here  again  I  have  to  lament 
*^f  ♦ho  phraseology;    "the  said  lines," 
and  tram  lines,"  mean  alternately  the 
in  those  in  Ctarrison  Side  which  I  have 
special  construction,  and  all  the  lines 
iiK-luding  the  special  construction, 
if  I  have  rightly  understood  it,  is  the 
■were  sought  to  charge  a  railway  with  an 
i  ue  of  its  line  by  reason  of  some  other 
running  powers  over  it,  though  it  has 
D    charge    anything  for  such    running 
.inse  a  tenant  might  be  found  to  give  a 
'or  such  running  powers  if  the  statutory 
\  removed.      This  is  not,  as  I  have 
of  rateability  or  non-rateability,  but 
and  I  think  the  observations  of  the  Lord 
London  County  Council  v.  Churchwardens 
p.  330,  [1893]  A.  C.  562,  exactly  point 
[  case  with  which  I  am  dealing.    The 
T  says : — "  There  is  no  doubt  a  certain 
in  which  the  amount  of  profit  which 
by  the  occupation  of  a  hereditament  is 
in  ascertaining  the  sum  at  which  it 
esed.    In  the  case  of  gasworks,  water- 
other  industrial  undertakings,  where  a 
'  IB  enhanced  in  value  by  its  connection 
•bearing  undertaking,  the  profits  earned 
of  those  profits  attributable  to  any 
iditament  have  to  be  taken  into  account, 
as  these  any  restrictions  which  the 
upon  the  profit-earning  capacity  of 
g   must   of   course  be   considered." 
ip  was  then  considering  was  the  limit 
Legislature  on  price  or  profit  in  respect 
.Imigs  to  which  the  Legislature  has 
privileges ;   but  it  seems  to  me  that 
ns  are  strictly  applicable  both  in  their 
within    the    language  in    which    the 
expressed.    To  put  it  in  plain  terms,  the 
prohibited  letting  these  railways  and 
t;   and,  though  this  does  not  shield 
m  rateability,  it  does  not  justify  taking 
as  one  source  of   profit   that  which 
has  said  shall  not  be  a  source  of 


ibas] 

rprofil 
Ucom 


therefore,  of  opmion   that  no  additional 


value  should  be  attributed  to  these  rails  and  trams  in 
respect  of  a  hypothetical  tenant  hiring  them. 

Lopes,  L.J.,  read  his  own  judgment  as  follows : — 
The  main  question  in  this  case  is,  How  the  docks  are 
to  be  assessed  to  the  i>oor  rateP  Are  they  to  be 
assessed  on  what  is  calleii  the  water  area  principle,  or 
on  the  parochial  principle  ?  There  is  a  minor  ques- 
tion with  regard  to  the  rating  of  the  railways  and 
trams  which  feed  the  docks. 

I  am  of  opinion  that  the  docks  must  be  rated  on  the 
parochial  system.  The  respondents  rely  upon  what 
is  called  the  old  Evil  Docks  oase,  la  that  case  it  was 
held  that  the  i>oor  rate  upon  so  much  of  the  docks  as 
were  in  any  parish  must  be  assessed,  not  according  to 
the  actual  receipts  in  that  parish,  but  to  the  propor- 
tion which  the  area  of  the  docks  within  that  parish 
bore  to  the  entire  area  of  the  docks ;  for  that  in  such 
a  case  an  assessment  on  the  acreage  principle  was 
unavoidable,  though  an  assessment  on  the  basis  of 
earnings  within  the  parish  is  preferable  when  the 
nature  of  the  case  permits  it. 

In  the  Mersey  Bocks  and  Harbour  Board  v.  Over" 
seers  of  Liverpool  the  principle  of  the  decision  in  the 
old  Hull  Docks  case  was  explained,  and  it  was  held 
that  in  rating  to  the  poor  rate  the  docks  on  the 
Liverpool  side,  they  were  not  to  be  treated  as  one 
system  of  docks  with  those  on  the  Birkenhead  side, 
but  the  earnings  and  outgoings  of  each  set  of  docks 
must  be  kept  distinct,  and  the  Liverpool  docks  rated 
according  to  the  net  earnings  on  that  side.  Blackburn, 
J.,  says  (L.  R.  7  Q.  B.,  at  p.  651),  "  What  the  court  in 
deciding  the  old  Hull  Docks  case  thought  was  that  the 
Victoria  Dock  and  the  other  docks  formed  one  in- 
divisible dock,  and  as  there  was  one  payment  made 
for  entering  into  this  one  dock,  although  there  were 
in  fact  several  docks  leading  into  each  other,  yet 
there  was  no  way  of  applying  the  parochial  system 
except  by  saying — ^here  is  the  one  entire  rent  which 
a  man  will  give  for  the  whole  dock,  and  each  parish 
must  have  a  portion  of  the  earnings  according  to  the 
acreage  principle.  But  we  must  follow  the  parochial 
system  wherever  it  is  possible." 

Whether  the  facts  in  the  old  Hull  Docks  case  justi- 
fied the  conclusion  that  the  several  docks  were  one 
indivisible  dock,  is  a  question  with  which  I  am  not 
now  concerned.  It  is  clear  that  such  was  the  prin- 
ciple of  ti[ie  decision,  tiie  court  thinking  it  impossible 
in  that  case  to  apportion  to  each  parish  the  earnings 
accruing  in  such  parish.  The  court,  however,  in 
Mersey  Docks  and  Harbour  Board  v.  Overseers  of  Liver* 
poolf  expressed  a  unanimous  opinion  that  the  acreage 
principle  was  only  to  be  applied  where  the  parochial 
principle  was  inapplicable,  and  they  applied  the  latter 
principle  in  the  case  then  before  them. 

The  assessment  by  water  area,  which  the  assessment 
committee  have  adopted  in  this  case,  would  be  likely 
to  produce  great  injustice.  A  parish  might  have  a 
large  water  area  with  little  profit,  another  parish  a 
small  water  area  with  great  profits.  It  would  be 
highly  inequitable  that  in  the  parish  where  little 
profits  were  made  higher  rates  should  be  levied  than 
m  the  parish  where  large  profits  were  realized.  But 
this  would  follow  in  many  cases  if  the  acreage  prin- 
ciple were  adopted. 

If  the  acreage  principle  were  adopted  in  this  case  a 
difficulty  would  arise  with  regard  to  the  wharfage 
dues,  which  are  payable,  not  in  respect  of  the  water 
area,  but  in  respect  of  the  lands  by  the  side  of  the 
docks ;  and  I  am  at  a  loss  to  see  how  these  could  be 
apportioned  according  to  the  water  area  between  the 
several  parishes. 

The  docks  with  which  we  have  to  deal  in  this  case 
cannot  be  said  to  be  one  indivisible  dock.  There  are 
separate  and  distinct  docks,  which  did  not  exist  at 
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sale  for  human  food ;  but,  even  if  he  had  so  intended, 
secondly,  they  were  never  *'  found  in  the  possession  " 
of  Lyons,  because  he  had  given  them  up  to  be 
destroyed.  Thirdly,  they  were  never  purchased  by 
him  from  the  defendant;  as  I  have  shown,  it  was 
only  the  good  ones  that  were  purchased.  Fourthly, 
if  purchased,  they  were  never  purchased  *'  for  the 
food  of  man,"  for  no  one  had  determined,  at  the  time 
of  giving  them  up  for  destruction,  how  many,  if  any, 
might  be  fit  for  food.  The  contract  between  broker 
and  purchaser  was  a  contract  to  destroy  the  bad 
ones,  and  the  purchaser,  as  I  have  before  shown,  in 
my  judgment,  did  carry  out  his  contract. 

Many  instances  were  referred  to  during  the  course  of 
the  argument,  and  many  more  might  have  been  given 
to  show  how  impossible  it  is  for  foreign  fruit  brokers 
to  sell  fruit  in  original  packages  in  any  other  way 
than  in  the  way  mentioned  in  this  case.  The  instance 
I  mentioned  of  the  orange  broker  seemed  to  me  the 
most  familiar  and  most  conclusive.  Hardly  a  case  is 
sold  that  has  not  some  bad  ones  in  it.  For  how  many 
bad  ones  is  a  broker  to  be  convicted  and  sent  U> 
prison  P  It  has  been  said  that  he  would  not  be  for  five 
or  six  bad  oranges ;  but,  if  not  for  five  or  six,  would 
he  be  for  ten,  or  twenty,  or  fift^r,  or  how  many  P  I 
do  not  say  that  under  no  circumstances  could 
a  broker  be  convicted,  but  he  could  only  be  con- 
victed if  he  had  an  intention  to  commit  the  offence 
—  viz.,  selling  articles  of  food  for  human  food 
which  are  unfit  for  human  food,  and  as  that  is  a 
'  question  of  fact  it  must  be  left  to  the  jury.  Besides 
ail  this,  how  can  it  be  said  that  a  broker  cannot  con- 
tract himself  out  of  a  liability  by  arranging  with  his 
purchaser  to  destroy  the  bad  walnuts,  as  the  learned 
chairman  stated  P  His  liability  is  determined  by  his 
conduct,  and  his  conduct  is  determined  by  his  con- 
tract of  sale.  If  the  purchaser,  therefore,  faithfully 
carries  out  his  ooutract  to  destroy,  how  can  any 
liability  attach  P  and  even  if  he  commits  a  breach  of 
his  admitted  contract  to  destroy,  how  can  the  broker 
be  convicted  P 

As  the  learned  chairman  refused  in  this  case  to  put 
the  question  of  intent  to  the  jury  the  indictment 
must  be  quashed  on  that  ground  alone,  even  if  not  on 
aU  or  any  of  the  grounds  I  have  mentioned. 

It  has  been  argued  that  the  object  of  the  Act  was 
to  prevent  the  costermon^er  from  being  led  into 
temptation  to  do  wrong.  Tou  might  as  well  say  that 
anvone  carrying  a  watch  in  his  pocket  attached  to  a 
gold  chain  should  be  convicted  of  stealing  a  watch 
because  of  the  temptation  it  offers  to  a  pi(£pocket  to 
steal  the  watch.  No  person  acting  houestly  and  bond 
fide  can  by  our  law  be  criminaUy  punished  because 
someone  dse  acts  dishonestly ;  but  in  this  case  no  one 
iK)ted  dishonestly  if  the  facts,  as  stated,  were  true, 
and  their  truth  does  not  seem  to  have  been  disputed. 

For  these  reasons,  in  my  judgment,  this  conviction 
must  be  quashed. 

Mathew,  J. — In  this  case  proceedings  were  taken 
against  the  defendant  under  section  47  of  the  Public 
Health  (London)  Act,  1891,  on  the  ground  that  he 
had  sold  to  a  dealer  named  L^ons  articles  which, 
within  the  meaning  of  that  section,  were  liable  to  be 
seized  and  condemned  as  unfit  for  human  food. 

From  the  statements  in  the  case  it  would  seem  to 
be  dear  that  the  articles  in  questiou — ^viz.,  walnuts — 
at  the  time  when  they  were  sold  by  the  respondent 
were  intended  to  be  used  for  food.  The  walnuts 
were  sold  by  sample,  and  it  was  not  suggested  at  the 
trial  that  the  sample  was  one  of  unsound  walnuts. 
It  was  not,  and  could  not  be,  desired  that  the  walnuts, 
when  sold,  should  be  unfit  for  food.  They  were 
seized  by  a  sanitary  inspector  and  condenmed,  and  no 
attempt  was  made  to  show  that  the  magistrate  who 


made  the  order  for  their  condemnation  had  eitbec 
been  misled  or  mistakcm  as  to  their  condiiioiL.  Ilea 
sub-section  3  of  section  47  is  in  the  following  tern: 
[The  learned  judge  then  read  section  47,  8ub-Metio& 
r3),  and  continued: — "]  It  was  argued  lor  tb 
defendant  that  the  walnuts  were  not  *' liable  to  be 
seized"  under  the  section,  because  when  they  wen 
condemned  the  buyer  had  no  intention  to  expose 
them  for  sale.  But  I  see  no  reason  to  doubt  tkU  st 
the  time  when  the  defendant  sold  to  Lyozn  tk 
walnuts  were  liable  to  be  seized  under  the  section,  m 
the  ground  that  they  were  then  intended  for  the  food 
of  man,  and  were  sold  to  be  used  for  food  while  tbej 
were  unsound  and  unwholesome. 

The  sub-section  appears  to  me  to  have  been  fnmfid 
to  meet  the  objection  raised  in  Vinter  v.  Hind.  Ib 
that  case  a  J}utcher  who  sold  unsound  meat  to  • 
customer  was  held  not  to  be  liable  to  a  penalty 
under  the  Public  Health  Act,  1875,  on  the  groimi 
that  when  the  meat  was  condemned  it  did  not  oeioD* 
to  the  butcher,  and,  therefore,  that  no  penalty  bad 
been  incurred  because  of  the  terms  of  section  117  of 
the  statute.  Field,  J.,  in  his  judgment  expressed  • 
dear  opinion  that  if  the  inspector  had  seized  the  id^ 
while  in  the  possession  of  the  respondent  for  the  par- 
pose  of  sale,  the  subsequent  proceedings  would  wt 
oeen  in  accordance  with  the  provisions  of  a  simibr 
section  in  the  Act  of  1875. 

The  defence  on  which  the  defendant  mainly  n£ed 
was  this— that  the  unsound  walnuts  were  n(^  wbai 
they  were  sold,  intended  for  human  food.  In  tapge^ 
of  this  contention  reliance  was  placed  upon  the  tsa* 
of  the  notice  under  which  it  was  properly  admiUi^ 
that  the  walnuts  were  sold.  Assnming  a  contzici 
between  the  defendant  and  the  dealer  to  hav«  bees 
made  in  the  words  of  the  notice,  the  question  £oroe 
determination  would  seem  to  be  whoth^  the  de£i^< 
ant  was  thereby  relieved  of  the  obU^tion  not  to  m£ 
articles  liable  to  be  seized  under  section  47.  Wt  an 
asked  to  answer  that  question  in  the  affiroatm. 
and  for  that  purpose  in  ^ect  to  add  a  proviso  to  tk 
section  that  a  sate  of  what  was  unfit  for  food  iba«^ 
be  lawful  if  the  seller  stipulated  that  the  hoja 
should,  before  a  resale,  separate  what  was  soesd 
from  what  was  unsound.  This  would  be  to  add  ts 
the  statute  what  I  have  no  reason  to  ma^fof 
the  Legislature  meant  to  enact,  and  what  vooli 
obviouuy  go  far  to  take  away  the  protectiaa  to  tl^ 
public  which  this  statute,  and  the  PubUc  Healih  A^ 
1875,  were  intended  to  afford. 

It  was  strenuously  contended  that  the  qoab^ 
whether  the  defendant  had  sold  the  unsound  wi2s^ 
for  the  food  of  man,  should  be  put  to  the  jury.  B£ 
this  was  no  more  than  an  adroit  suggestiosi  thit  t^ 
question  of  the  meaning  of  the  notice  should  be  Isft  t: 
the  jury.  The  terms  of  the  notice  are  dear.  It  ii 
not  for  the  jury  to  say  whether  any  other  tfasn  tkK 
plain  and  obvious  meaning  should  be  atLnbufeed  * 
them.  And  assuming  the  notice  to  be  embnft^ 
in  the  contract  of  ssle,  I  am  of  opinion  that  tih> 
defendant  was  not  relieved  of  the  duty  jntf^M  * 
be  imposed  npon  him  as  sdler  by  sub-sectioa  ^  ^ 
section  47.  The  enactment  does  not  pennit  the  eeSs- 
to  shift  his  responsibility  on  to  the  buyer.  I  ^  atf 
see  why,  if  the  notice  in  question  should  beke^* 
exonemte  the  seller,  a  notice  to  the  same  effect  set  ^ 
in  the  shop  or  on  the  barrow  of  the  buyer  sIioqM  atf 
be  equally  available  to  him  as  an  answer  to  pro 
ings  for  seizure,  condemnation,  or  punidunest  i 
the  statute. 

I  am  of  opinion  that  the  conviction  was  z^ht  «i 
ought  to  be  affirmed. 


Oave,  J.— This  is  a  case  stated  by  the  thmrmmd 
the  London  County  Sessions  upon  the  trial  «f  am 
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HlQH  CtoFBT. 


BsG.  V,  Dennis, 


High  Coubt. 


Waiiam  Dennis,  who  waa  tried  and  convicted 

an    mdictm^iit    charging     hiiu    with    haviDg 

itted    an   offence  tmder    the     Public    Hadth 

i)  Act,    1891,   8.   47.   sub-section  (3)*     [The 

L  judge  here  read  the  lirst  three  tuh- sections  ol 

47,   and  continued: — 1      The    defendant,    a 

fruit   and  potato  broker  in  Co  vent-garden, 

Saturday,   the   i^lsi    of    October,    1883,    sold    to 

tries    Lyons,    a   wholpaale    and    retail    fruiterer, 

nty  bags  of  Grenoble  walnut  s*     Lyons    bought 

:  eJUAmining  a  samplcT  bag  taken  indiHcriminately 

■  *^^~  original  bnlk  of  eighty- three  bags. 

am  Saturday  evening,  after  he  had  taken  them 

ji  Dyons  found  the   mftjor  portion  of  the  bulk  of 

.  onta  were  batl,  and  endeavoured  to  return  them 

lie  defendant  ■  but,  as  it  was  after  business  hours, 

1  defendant's  premises  were  closed,      Lyons  then 

1  to  find  a  sanitary  inspector,  but  failed  to  do  so 

I  Monday,  the  ii3rd,  when  he  handed  them  over 

be  Bunitary  inspector  lor  the  vestry  of  Bermondsey. 

b€  wfilnulfi  were  then  taken  before  a   magistrate, 

idemned  aa  nnfit  for  the  food  of  man,  and  destroyed, 

ne  first  contention  on  behalf  of  the  defendant  was 

^  Qded  on  the  facts  above  stated,  and  was  that  sub- 

ction  (3)  only  applied  when  the  person  in  whose 

pofsession  the  articles  in  question  were  found  had 

Iriiself  committed  an  offence  under  Bub-seotion  (2). 

The  objection  is  not  very  artistically  stated,  but  I 

'lik  it  amounts  to  this  :    that  the  article  must  be 

!jle  to  seizure  in  the  posaesaion  of  the  person  with 

:jom  it  is  found,  and  that  it  is  not  suSicient  that 

-  walnuts  were  found  in  the  possession  of  Lyons 

^^BS  they  were  then  liable  to  bo  8ei;£ed. 

^Bdw  to  make  the  walnuts  liable  to  seizure  in  the 

jpfes^ion    of      Lyons    two    conditions    must    have 

ioai0niTod  :  the  walnuts  must  have  been  intended  for 

ha  focMl  of  man ;  and  sold  or  cipoaed  for  sole,  or 

I  ofldted  in  some  place  for  tha  purpose  of  sale  or  of 
j>jumtion  for  sale. 

I I  is  true  that  the  proof  that  these  two  conditio ns 
..-i  not  concur  is  thrown  on  the  party  diorged.  But 
^Tfideaoe  given  in  the  trial  did,  I  think,  establish 

;  these  two  circumstances  did  not  concur  while 
blunts  were  in  the  possession  of  Lyons ;  and 
at  ejtist  when  the  walnuts  were  found  in  his 
:>n, 
i  moon  as  he  discovered  the  quality  of  the  wal- 
he  was  minded  to  reject  them  as  no^  equal  to 
Btple  ;  and  it  is  clear  that  when  ho  handed  them 
Kfta  the  aanita  ry  inspector  on  the  Hon  day,  if  they  can 
^bd  to  have  been  then  found  in  his  possession, 
^E  certainly  were  not  then  intended  for  the  food 

^KraSt  however^  contended  on  behalf  of  the  prose- 
jEin   that  it  is  suiScient   if  the  liability  to  seizure 
before  the  walnuta  came  into  the  possession 
istSf    and,    as  the    learned  chairman   has    not 
the  grounds  on  which  he  overruled  the   ob- 
of  the  defeodant,  this  contention  is  dearly 
[ta  the  prosecution.     By  sub-section  (3)  it  must 
im   that  an  article  liable  to  be  sebed  under 
^tiou  and  found  in  the  possession  of  any  per- 
purchased  by  Mm  of  another  person  for  the 
fof    man.     Proof,  however,  that  the  article  was 
for  the  food   of   man  will  be   sufficient  primti 
proof  of  its  Mftbility  to  aei^ure,  the  proof  that 

Pfiot  exposed  for  sale  or  deposited  for  the  pur- 
rf  oal©  or  of  preparation  for  sale,  or  was  not 
ed  for  the  food  of  man  resting  with  the  person 
|-gpa«J-  But  under  sub- section  (3)  the  prosecution 
it  M^  ^^  ^  show  that  when  the  article  was  so  pur- 
Hja4t  was  in  such  a  condition  as  to  be  liable  to  be 
«xkd  condemned  under  that  section;  and  the 
of  this  rests  on  the  Iprosecution,  which  seems 
tx»  show  that  the  Uabuity  to  seizure  referred  to 


in  the  first  line  of  sub-section  (3)  is  not  the  same  bs 
I  the  liability  to  seizure  and  condemnation  referred  to 
in  the  fourth  line. 

It  is  said,  however,  that  the  word  **  sold "  in 
clause  (6)  of  sob-seetion  (1)  imports  that  the  article 
may  be  liable  to  seizure  in  the  hands  of  an  innocent 
retail  purchaser.  S ub- section  ( 3)  appears  to  h a ve  been 
inserted  to  meet  the  case  of  Vinf^r  v.  ffind^  and 
the  word  **  sold  *'  was  probably  inserted  for  the  same 
purpose,  But  in  VthUr  v.  Ilind  the  purcba^er  pro- 
bably intended  to  use  the  meat  for  the  food  of  man  at 
the  time  when  it  was  seized ;  while  tlie  question 
here  is  whether  the  seUer  can  be  convicted  where  the 
purchaser  did  not  intend  to  use  the  article  sold  for  the 
food  cf  man  at  the  time  when  it  was  found  in  bis 
possession  > 

Upon  the  best  consideration  I  can  give  to  this 
somewhat  obscurely  worded  section,  I  think  that 
the  contention  for  the  defendant  ought  to  prevail,  and 
that  the  walnuts  in  this  case  were  not  liable  to  seizure, 
which  by  sub-section  (3)  is  made  a  condition  precedent 
to  the  liability  of  the  vendor  to  conviction  under  that 
section  t 

These  considerations  dispose  of  the  case,  and  I 
could  have  wished  not  to  express  any  opinion  on  the 
other  points ;  but  as  my  brethren,  or  some  of  them, 
have  thought  it  necessary  to  take  those  joints  into 
consideration,  I  feel  bound  to  give  my  opinion  on  the 
matter,  I  do  not  understand  the  majority  of  the 
court  to  say  that  there  was  not  evidence  on  which  the 
defendant  might  properly  have  been  convicted,  but 
merely  to  think  that  die  summing  up  of  the  chair  man, 
as  given  by  him,  wiis  not  sufiicient^  I  think,  how- 
ever, that  we  are  limited  to  the  objections  taken  by 
the  defendant's  counsel,  and  that  the  summing  up  is 
only  stated  in  the  case  so  far  as  was  material  for  the 
consideration  of  those  objections.  For  the  reasons 
given  by  my  brother  Mathew  as  to  this  part  of 
Sae  case  I  think  that  these  objections  are  groundless, 
and  had  the  ease  rested  there  I  should  have  been  of 
opinion  that  the  conviction  waa  good.  I  hold,  how- 
ever, that  the  first  objection  is  fatal,  and  that  for  the 
reasons  I  have  given  on  that  part  of  the  case  the 
conviction  must  be  quashed* 

One  lesson  at  least  may  be  learned  from  this  caae, 
and  that  is  that  those  who  state  cases  for  the  con- 
sideration of  this  court  should  limit  themselves  to 
stating  the  objections  taken  by  the  coansel  for  the 
defendant  and  their  ruling  upon  them,  and  should  not 
attempt  to  give  a  summary  of  their  direction  to 
the  jury,  which  it  wiU  in  general  be  easy  to  show 
was  inexact  or  insufiieient  in  some  particular  or 
other,  owing  to  its  being  only  a  summary  made  with 
reference  to  the  objections  taken,  and  not  a  full 
statement. 

Hawkins,  J.— The  defendant  was  charged  before  a 
pohce  magistrate  at  the  South wark  Police  Court  with 
an  offence  under  sub-section  (3)  of  section  4"  of  the 
Public  Health  (London)  Act,  1891  (o4  &  65  Vict,  c.  7C). 
Under  the  17th  section  of  the  Summary  iTurisdictiou 
Act,  1879  (42  &  43  Yict.  c,  4J>),  he  elected  to  be  tried 
by  ft  jury;  and  accordingly  an  indictment  was 
preferred  against  him  at  the  County  of  London 
Quarter  Sessions.  That  indictment  was  tried  before 
Mi\  Wairy,  the  chairman  of  the  sessions,  in  January, 
1894,  when,  under  his  direction,  the  defendant  was 
found  guilty,  subject  to  a  case  which  was  argued 
before  a  court  consisting  of  eleven  judges. 

We  have  now  to  pronounce  our  judgment,  I  enter- 
tain grave  doubt  whether  the  indictment  is  good ;  but 
it  is  not  necessary  now  to  discuss  it,  because  I  am  of 
opinion  that  the  conviction  ought  to  be  quashed  upon 
other  even  more  substantiai  grounds  hereinaft^ 
stated. 
Before  discussing  the  questions  of  law  taiied  on 
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sale  for  human  food ;  but,  even  if  he  had  bo  intended, 
secondly,  they  were  never  *'  found  in  the  possession  " 
of  Lyons,  because  he  had  given  them  up  to  be 
destroyed.  Thirdly,  they  were  never  purchased  by 
him  from  the  defendant;  as  I  have  shown,  it  was 
only  the  good  ones  that  were  purchased.  Fourthly, 
if  purchased,  they  were  never  purchased  "  for  the 
food  of  man,"  for  no  one  had  determined,  at  the  time 
of  giving  them  up  for  destruction,  how  many,  if  any, 
might  be  fit  for  food.  The  contract  between  broker 
and  purchaser  was  a  contract  to  destroy  the  bad 
ones,  and  the  purchaser,  as  I  have  before  shown,  in 
my  judgment,  did  carry  out  his  contract 

Many  instances  were  referred  to  during  the  course  of 
the  argument,  and  many  more  might  have  been  given 
to  show  how  impossible  it  is  for  foreign  fruit  brokers 
to  sell  fruit  in  original  packages  in  any  other  way 
than  in  the  way  mentioned  in  tms  case.  The  instance 
I  mentioned  of  the  orange  broker  seemed  to  me  the 
most  familiar  and  most  conclusive.  Hardly  a  case  is 
sold  that  has  not  some  bad  ones  in  it.  For  how  many 
bad  ones  is  a  broker  to  be  convicted  and  sent  tb 
prison  P  It  has  been  said  that  he  would  not  be  for  five 
or  six  bad  oranges ;  but,  if  not  for  five  or  six,  would 
he  be  for  ten,  or  twenty,  or  fiftjr,  or  how  many  P  I 
do  not  say  that  imder  no  circumstances  could 
a  broker  be  convicted,  but  he  could  only  be  con- 
victed if  he  had  an  intention  to  commit  the  offence 
—  viz.,  selling  articles  of  food  for  human  food 
which  are  uifit  for  human  food,  and  as  that  is  a 
*  question  of  fact  it  must  be  left  to  the  jury.  Besides 
ail  this,  how  can  it  be  said  that  a  broker  cannot  con- 
tract himself  out  of  a  liability  by  arranging  with  his 
purchaser  to  destroy  the  bad  walnuts,  as  the  learned 
chairman  stated  P  His  liability  is  determined  by  his 
conduct,  and  his  conduct  is  determined  by  his  con- 
tract of  sale.  If  the  purchaser,  therefore,  faithfully 
carries  out  his  contract  to  destroy,  how  can  any 
liability  attach  P  and  even  if  he  commits  a  breach  of 
his  admitted  contract  to  destroy,  how  can  the  broker 
be  convicted  P 

As  the  learned  chairman  refused  in  this  case  to  put 
the  question  of  intent  to  the  jury  the  indictment 
must  be  quashed  on  that  ground  alone,  even  if  not  on 
aU  or  any  of  the  grounds  I  have  mentioned. 

It  has  been  argued  that  the  object  of  the  Act  was 
to  prevent  the  costermonKer  from  being  led  into 
temptation  to  do  wrong.  Tou  might  as  well  say  that 
anvone  carrying  a  wateh  in  his  pocket  attached  to  a 
gold  chain  should  be  convicted  of  stealing  a  watch 
because  of  the  temptation  it  offers  to  a  pickpocket  to 
steal  the  watch.  No  person  acting  honestly  and  bond 
fide  can  by  our  law  be  criminaUy  punished  because 
someone  else  acts  dishonestly ;  but  in  this  case  no  one 
JU3ted  dishonestly  if  the  facts,  as  stated,  were  true, 
and  their  truth  does  not  seem  to  have  been  disputed. 

For  these  reasons,  in  my  judgment,  this  conviction 
must  be  quashed. 

Mathew,  J. — In  this  case  proceedings  were  taken 
against  the  defendant  imder  section  47  of  the  Public 
Health  (London)  Act,  1891,  on  the  ground  that  he 
had  sold  to  a  dealer  named  L^ons  articles  which, 
within  the  meaning  of  that  section,  were  liable  to  be 
seized  and  condemned  as  unfit  for  human  food. 

From  the  statements  in  the  case  it  would  seem  to 
be  dear  that  the  articles  in  question — viz.,  walnuts — 
at  the  time  when  they  were  sold  by  the  respondent 
were  intended  to  be  used  for  food.  The  walnuts 
were  sold  by  sample,  and  it  was  not  suggested  at  the 
trial  that  tiie  sample  was  one  of  unsound  walnuts. 
It  was  not,  and  could  not  be,  desired  that  the  walnuts, 
when  sold,  should  be  unfit  for  food.  They  were 
seized  by  a  sanitary  inspector  and  condenmed,  and  no 
attempt  was  made  to  show  that  the  magistrate  who 


made  the  order  for  their  condemnation  had  ei&er 
been  misled  or  mistaken  as  to  their  oonditioiL.  Tbec 
sub-section  3  of  section  47  is  in  the  following  tami : 
[The  learned  judge  then  read  section  47,  sub-seefitoa 
(3),  and  continued: — "]  It  was  argued  for  ^ 
defendant  that  the  walnuts  were  not  ''liaUfi  to  be 
seized"  under  the  section,  because  when  they  wee 
condemned  the  buyer  had  no  intention  to  expose 
them  for  sale.  But  I  see  no  reason  to  doubt  that  at 
the  time  when  the  defendant  sold  to  Lyons  ths 
walnuts  were  liable  to  be  seized  under  the  section,  od 
the  ground  that  they  were  then  intended  for  the  food 
of  man,  and  were  sold  to  be  used  for  food  whik  thfij 
were  unsound  and  unwholesome. 

The  sub-section  appears  to  me  to  have  been  fiaafid 
to  meet  the  objection  raised  in  Vinter  v.  ffind,  h. 
that  case  a  J}utdier  who  sold  unsound  meat  to  i 
customer  was  held  not  to  be  liable  to  a  penaltr 
under  the  Public  Health  Act,  1875,  on  the  growad 
that  when  the  meat  was  condemned  it  did  not  bekxtf 
to  the  butcher,  and,  therefore,  that  no  peoaltj  had 
been  incurred  because  of  the  terms  of  section  117  of 
the  statute.  Field,  J.,  in  his  judgment  exprened  i 
dear  opinion  that  if  the  inspector  had  seized  the  mmi 
while  in  the  possession  of  the  respondent  for  the  pur- 
pose of  sale,  the  subsequent  proceedings  would  &Ave 
been  in  accordance  with  the  provisions  of  a  siimltf 
section  in  the  Act  of  1875. 

The  defence  on  which  the  defendant  mainly  re&d 
was  this— that  the  unsound  walnuts  were  not,  whei 
they  were  sold,  intended  for  human  food.  In  soppost 
of  this  contention  reliance  was  placed  upon  the  tenas 
of  the  notice  under  which  it  was  propeily  admittsi 
that  the  walnuts  were  sold.  Assuming  a  contziet 
between  the  defendant  and  the  dealer  to  have  bees 
made  in  the  words  of  the  notice,  the  question  for  osr 
determination  would  seem  to  be  whether  the  defend- 
ant was  thereby  relieved  of  the  obli^tion  not  to  se^ 
articles  liable  to  be  seized  under  section  47.  We  m 
asked  to  answer  that  question  in  the  affirmatire, 
and  for  that  purpose  in  ^eot  to  add  a  proviso  to  the 
section  that  a  sale  of  what  was  imfit  for  food  sbi^ 
be  lawful  if  the  seller  stipulated  that  the  bojv 
should,  before  a  resale,  separate  what  was  «md 
from  what  was  imsound.  This  would  be  to  add  te 
the  statute  what  I  have  no  reason  to  soppo^ 
the  Legislature  meant  to  enact,  and  what  wocli 
obviouuy  go  far  to  take  away  the  protection  to  the 
public  which  this  statute,  and  the  PaUic  Health  Act 
1875,  were  intended  to  afford. 

It  was  strenuously  contended  that  the  qasitka 
whether  the  defendant  had  sold  the  unsoond  walaoti 
for  the  food  of  man,  should  be  put  to  the  jury.  Bst 
this  was  no  more  than  an  adroit  suggestion  thai  the 
question  of  the  meaning  of  the  notice  should  be  kft  te 
the  jury.  The  terms  of  the  notice  are  dear.  It  v 
not  for  the  jury  to  say  whether  ai^  other  than  tkar 
plain  and  obvious  meaning  should  be  attributed  t> 
them.  And  assuming  the  notice  to  be  embofie^ 
in  the  contract  of  ssle,  I  am  of  opinion  thai  thi 
defendant  was  not  relieved  of  the  duty  intended  te 
be  imposed  upon  him  as  seller  by  sub-sectiosi  (S)  ^ 
section  47.  The  enactment  does  not  permit  the  wtStr 
to  shift  his  responsibUit^  on  to  the  bayer.  I  do  i^ 
see  why,  if  the  notice  in  question  should  be  held  t» 
exonerate  the  seller,  a  notice  to  the  same  efiect  art  ep 
in  the  shop  or  on  the  barrow  of  the  buyer  abooHa* 
be  equally  available  to  him  as  an  answer  to  ptoett^ 
ings  for  seizure,  condenmation,  or  punishnaeal  andr 
the  statute.      ^  ^ 

I  am  of  opinion  that  the  conviction  was  right  sw 
ought  to  be  affirmed. 

Oavs,  J.--This  is  a  case  stated  by  the  chairw^»^  <^ 
the  London  County  Sessions  upon  the  trial  o<  v* 


VoLxm.        tM,H.iaM4      THE  WEEKLY  REPORTER. 


6n 


High  CoimT. 


BeO.  V,  DENKI3. 


High  CoimT. 


WOliam  Dennifi,  who  was  tried  and  conTicted 
ftn  indictment  cliarging  him  with  having 
litted  on  offence  under  the  Puhlic  Health 
a)  Act,  189U  s.  47*  Hub-section  (3).  [The 
I  judge  here  read  the  first  three  sub-sections  of 
Udu  47,  and  continued  ;"1  The  defendant,  a 
fniit  and  potato  broker  in  Co  vent-garden, 
rday,  the  21st  of  October,  1883,  sold  to 
Lyons,  a  wboleaal©  and  retail  fruiterer, 
bBga  of  Grenoble  walnut  a.  Lyons  bought 
:  examining  a  sample  bag  tuken  indiscriminately 
i  the  original  bulk  of  eighty -three  bugs. 
lotame  Saturday  evening,  after  he  had  taken  them 
ly,  Lyons  found  the  major  portion  of  the  bulk  of 
i  nuts  were  bad^  and  endeavoured  to  return  them 
[  the  defendant ;  but,  aa  it  was  after  business  houra^ 
defendant's  premises  were  cloied.  Lyona  then 
*  '  i  find  a  sanitary  inapector,  but  failed  to  do  &a 
bnday^  the  li3rd,  when  he  handed  them  over 
Sanitary  inspector  for  the  vestry  of  Bermondsey, 
waluuts  were  then  taken  before  a  magistrate, 
bdemned  aa  nufit  for  the  food  of  man,  and  destroyed. 
The  first  contention  on  behaJf  of  the  defendant  was 
,  on  the  facts  above  stated,  and  was  that  sub- 
1(3)  only  applied  when  the  person  in  whose 
Toa  the  artidea  in  question  were  found  had 
f  committed  an  offence  under  sub- sect  ion  (2). 
I  objection  is  not  very  artistically  stated,  but  I 
"It  amounts  to  this :  thai  the  article  must  be 
10  seuEure  in  the  poaaession  of  the  person  with 
'  it  is  found,  and  that  it  is  not  sufficient  that 
walnuts  wera  found  in  the  posiiession  of  Lyons 
eis  they  were  then  liable  to  be  seized, 
Fow  to  make  the  walnuts  liable  to  seizure  in  the 
^  •ession  of  Lyons  two  conditions  must  have 
pmcnrred :  the  walnuts  must  have  been  intended  for 
me  food  of  man ;  and  sold  or  exposed  for  sale,  or 
leposited  in  some  place  for  the  purpose  of  Bole  or  of 
aration  for  fiale. 

!■  true  that  the  proof  that  these  two  conditions 

iaot  concur  is  thrown  on  the  party  charged.    But 

rOTidence  given  in  the  trial  did,  I  think,  establish 

\  these  two  circumstances  did  not  concur  while 

IwfLluuts  were  in  the  possession  of  Lyons;    and 

I  not  exist  when  the  w^nuts  were  found  in  his 

on* 

tjoon  as  he  discovered  the  quality  of  the  wal- 

was  minded  to  reject  them  as  no*^  equal  to 

and  it  is  clear  that  when  he  handed  them 

rthe  sanitary  inspector  on  theMoDday,if  they  can 

d  to  have  been  then   found  in  his  poa session, 

certainly  were  not  then  intended  for  the  food 


howeveri  contended  on  behalf  of  the  prose - 

that  it  is  sufficient  if  the  liability  to  seizure 

'.  before  the  walnuts  came  into  the  possession 

fcno,    andf   as   the    learned  chairman  has    not 

the  grounds  on  which  be  overruled  the   oh- 

i  of  the  dofendunt,  this  contention  is  clearly 

to  the  prosecution.     By  sub- section  (3)  it  must 

tw^wn  that  an  article  liable  to  be  seued  under 

•action  and  found  in  the  possession  of  any  per- 

wmi  purohftsed  by  him  of  another  person  for  the 

of  man.     Proof,  however,  that  the  article  was 

for  the  food  of  man  will  be  sufficient  priina 

proof  of  its  liability  to  seizure,  the  proof  that 

A  not  exposed  for  aale  or  deposited  for  the  pur- 

of  sale  or  of  preparation  for  sale,  or  was  not 

led  for  the  food  of  man  resting  with  the  person 

But  under  suVsection  (3)  the  prosecution 

I  on  to  sho^  that  when  the  article  was  bo  pur- 

r4t  was  in  such  a  condition  as  to  be  liable  to  be 

and  condemned  under  that  section ;    and  the 

'.  of  this  rests  on  the  i prosecution,  which  seems 

to  show  that  the  liability  to  eeis£ure  referred  to 


in  the  first  line  of  aub-section  (3)  is  not  the  same  aa 
the  liability  to  seizure  and  condemnation  referred  to 
in  the  fourth  line. 

It  is  said,  however,  that  the  word  **sold'*  in 
olatise  (^}  of  sub -section  (1)  imx>orts  that  the  article 
may  be  liable  to  seizure  in  the  hands  of  an  innocent 
re  taO  purchaser.  Sub-  sec  tion  (3)  appears  to  h  ave  been 
inserted  to  meet  the  case  of  Vinter  v.  tlind,  and 
the  word  **  sold  "  was  probably  inserted  for  the  same 
purpose.  But  in  Vinkr  v.  J  find  the  purchaser  pro- 
bably intended  to  use  the  meat  for  the  food  of  man  at 
the  time  when  it  was  seized ;  while  llie  question 
here  is  whether  the  seller  can  be  convicted  where  the 
purchaser  did  not  intend  to  use  the  article  sold  for  the 
food  of  man  at  the  time  when  it  was  found  in  his 
poBseasion. 

tTpon  the  beat  consideration  I  can  give  to  this 
somewhat  obacurtly  worded  section,  I  think  that 
the  contention  for  the  defemlant  ought  to  prevail,  and 
that  the  walnuts  in  this  case  were  not  liable  to  seizure, 
which  by  sub -section  (3)  is  made  a  condition  precedent 
to  the  liability  of  the  vendor  to  conviction  under  that 
section  i 

These  considerations  dispose  of  the  case,  and  I 
could  have  wished  not  to  express  any  opinion  on  the 
other  points ;  but  as  my  brethren,  or  some  of  them, 
have  thought  it  necessary  to  take  those  points  into 
consideration,  I  feel  bound  to  give  my  opinion  on  the 
matter.  I  do  not  understand  the  majority  of  the 
court  to  say  that  there  was  not  evidence  on  which  the 
defendant  might  properly  have  been  convicted,  but 
merely  to  think  that  the  summing  up  of  the  chairman, 
as  given  by  him,  wjis  not  sufficient.  I  think,  how- 
ever, that  we  are  lijnited  to  the  objections  taken  by 
the  defendant's  counsel,  and  that  the  summing  up  is 
only  stated  in  the  case  so  far  as  waa  material  for  the 
consideration  of  those  objections.  For  the  reasons 
given  by  my  brother  Mathew  as  to  this  part  of 
the  case  I  think  that  these  objectionfl  are  groundless, 
and  had  the  case  rested  there  I  should  have  hem.  of 
opinion  that  the  conviction  was  good.  I  hold,  how- 
ever, that  the  first  objection  is  fatal,  and  that  for  the 
reasons  I  have  given  on  that  part  of  the  case  the 
conviction  must  he  quashed. 

One  lesson  at  least  m&,y  b©  learned  from  this  case, 
and  that  is  that  those  who  state  cases  for  the  con- 
sideration of  this  court  should  limit  themselves  to 
stating  the  objections  taken  by  the  counsel  for  the 
defendant  and  their  ruling  upon  them,  and  ihould  not 
attempt  to  give  a  summary  of  their  direction  to 
the  jury,  which  it  will  in  general  be  easy  to  show 
was  inexact  or  inaufficient  in  some  particular  or 
other,  owing  to  its  being  only  a  summary  made  with 
reference  to  the  objections  taken,  and  not  a  fuU 
statement. 

Hatfkins,  J,— The  defendant  was  charged  before  a 
pohce  magistrate  at  the  South w ark  Police  Court  with 
an  offence  under  sub-section  (3)  of  section  47  of  the 
PubUc  Health  (London)  Act,  WJl  [o4  &  oD  Vict.  c.  7«). 
Under  the  17th  section  of  the  Summary  Jurisdiction 
Act,  187S*  (42  &  43  Vict,  c.  4R),  he  elected  to  be  tried 
by  a  jury ;  and  accordingly  an  indictment  was 
preferred  against  him  at  the  County  of  London 
Quarter  Sessions.  That  indictment  was  tried  before 
Mr.  W&tTjt  the  chairman  of  the  sessions,  in  January, 
1694,  when,  under  his  direction,  the  defendant  was 
found  guilty,  subject  to  a  case  which  was  argued 
before  a  court  consisting  of  eleven  judges. 

We  have  now  to  pronounce  our  judgment,  I  enter- 
tain grave  doubt  whether  the  indictment  is  good ;  but 
it  is  not  necessary  now  to  discuss  it,  because  I  am  of 
opinion  that  the  conviction  oueht  to  be  quashed  upon 
other  even  more  substantia  grounds  hereinafter 
stated. 
Before  discussing  the  questions  of  law  raised  on 
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behalf  of  the  defendant  it  will  be  convenient  to  state 
shortly  the  facts  as  set  forth  in  the  case.  [His  lord- 
ship then  stated  the  facts,  which  have  already  been  set 
out  in  this  report,  and  continued:—]  The  oflfence 
imputed  to  the  defendant  being  purely  the  creation  of 
the  47th  section  of  the  statute,  it  is  necessary  in  the 
discussion  of  this  case  constantly  to  bear  in  mind  the 
(at  the  first  blush  not  very  clear)  language  of  the 
three  first  sub-sections  of  it;  the  1st  sub-section 
pointing  out  the  circumstances  justifying  the  seizure 
of  articles  intended  for  the  food  of  man,  but  unfit  for 
that  purpose;  the  2nd  pointing  out  how  the  said 
articles  are  to  be  dealt  with  and  imposing  penalties  on 
those  found  in  possession  of  them ;  the  3rd  subjecting 
to  penalties  the  vendor  of  the  unwholesome  articles  so 
seized  to  the  person  in  whose  possession  they  are  so 
found.  [The  learned  judge  here  read  the  first  three 
sub-sections  of  section  47,  and  continued : — ]  It  may 
be  conceded  that  walnuts  are  artides  of  food  liable  to 
seizure  by  a  sanitary  inspector  under  such  circum- 
stances, but  under  such  circumstances  only,  as  are 
specified  in  sub-section  (1)— that  is  to  say,  if,  beinff 
intended  for  the  food  of  man,  they  are  found  by  such 
inspector  on  the  premises,  sold  or  exposed  for  eole,  or 
deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  sale,  and  if  on  inspection  and  examina- 
tion they  appear  to  such  inspector  to  be  unfit  for  the 
food  of  man.  The  mere  possession  of  an  article  of 
food  ordinarily  used  as  human  food  which  is  in  an 
unwholesome  condition  is. not  unlawful,  nor  is  the  sale 
of  it  for  any  other  purpose  than  for  human  food.  It 
may  be  lawfully  dealt  with  and  sold  for  manure,  or  for 
a  variety  of  other  purposes  not  necessary  to  enumerate. 
It  is  the  sale  or  exposure  of  it  with  the  intention 
that  it  shall  be  used  for  human  food  which  is  an 
essential  element  to  the  rendering  the  possession  of  it 
illegal ;  and  it  is  immaterial  whether  the  sale  be  with 
the  intention  that  the  purchaser  is  himself  to  be  the 
ooosumer  or  whether  it  is  sold  with  a  view  to  its  resale 
for  human  food  by  the  purchaser.  The  burden  of 
proof  that  such  intention  did  not  exist  is,  by  section 
47,  cast  upon  the  person  charged  with  an  offence,  and 
in  the  absence  of  such  proof  the  intention  to  sell  for 
the  food  of  man  will  be  assumed  if  an  article  ordi- 
narily so  used  be  found  exposed  for  sale  or  sold,  &c. 
The  non-existence  of  such  a  criminal  intention  is  a 
fact  to  be  established  by  evidence,  and  may  be  proved 
in  a  variety  of  ways ;  amongst  others,  for  instance,  a 
bond  fide  contract  with  the  purchaser  subject  to  a 
condition  that  an  article  unfit  for  human  food  should 
not  be  so  used  or  disposed  of  to  be  so  used  by  others 
would  be  evidence  to  negative  such  intention.  I  say 
a  bond  fide  contract  because  a  mere  illusory  formal 
contract  to  that  effect,  coupled  with  an  imderlying 
intention  that  the  restrictive  stipulation  need  not  be 
observed,  would  be  worthless  as  a  protection  to  the 
accused ;  but  the  evidence  of  the  contract,  together 
with  the  question  of  bona  fidea^  ought  to  be  considered 
by  the  justices  if  they  have  to  determine  the  case,  or 
submitted  to  the  jury  if  the  defendant  elects  to  be 
tried  by  jury,  for  their  consideration ;  and  such  jury 
ought  to  be  asked  whether  they  find  the  criminal 
intent  negatived  by  the  evidence.  In  thin  case  I 
think,  having  regard  to  the  practice  of  the  trade  as 
mentioned  in  the  case  and  the  notice  B,  there  was 
evidence  to  consider  (see  Symonds  v.  Pain,  30  L.  J. 
Ex.  256,  10  W.  B.  C.  L.  Dig.  19 ;  Sandys  v.  Small, 
26  W.  B.  814,  3  Q.  B.  D.  449) ;  and  if  the  jury  upon 
such  evidence  had  come  to  the  conclusion  that  the 
defendant  bond  fide  did  not  intend  the  articles  to 
be,  and  that  he  sold  upon  an  express  condition  that 
they  should  not  be,  used  for  the  food  of  man  until  the 
bad  walnuts  had  been  separated  from  the  good  ones 
and  destroyed,  the  defendant  would  have  been  entitied 
to  an  acqmttat    Of  course  I  do  not  mean  to  say  that 


the  mere  fact  that  the  contract  of  sale  was  in  accord- 
ance with  notice  B  would  itself  be  concloriTe  ts  & 
defence ;  for  the  issue  before  the  jury  upon  the  point 
now  under  discussion  would  be  not  whether  gack  a 
contract  was  in  fact  made,  but  whether  the  »ll<^ 
criminal  intent  had  been  disproved  by  it  with  tbe 
other  evidence,  if  any.  I  only  say  that  tbe  oontnet 
was  evidence  material  to  the  issue,  and,  inmjopinicm. 
the  chairman   was  wrong  in  refusing  to  leave  the 

Question  I  have  suggested,  and  which  was  in  sabstantt 
iiat  which  the  learned  counsel  desired  shonldbeleft 
to  the  jury. 

I  have  personally  entertained  a  doubt  daring  ^ 
consideration  of  this  case  how  the  sanitary  injector 
and  the  justices  ought  to  deal  with  oases  ^ere 
articles  of  food  of  the  same  character— «.y.,  ormg*. 
some  of  which  are  good  and  some  bad,  are  md 
together,  but  the  b^  are  severable  from  the  good 
and  are  not  in  such  proportion  to  the  good  is 
to  make  the  whole  unfit  for  human  food.  It  is  not 
necessary,  however,  to  settie  that  point  to^y. 

I  turn  my  attention  now  to  the  offisnce  omted  bj 
sub-section  (3).  To  constitute  such  an  offence  it  mnst 
be  shown,  first,  that  articles  liable  to  seizure  were ioTmi 
in  the  possession  of  a  person  who  has  pordtaaad  of 
the  person  accused  for  the  food  of  man;  secondly, 
that  when  so  purchased  the  articles  were  in  sadi  a 
condition  as  to  be  liable  to  be  seized  and  condeoned. 
Put  shortly  and  in  order  of  time,  it  amounts  to  this: 
that  the  articles  must  have  been  liable  to  seixarewbea 
sold  by  the  accused  to  his  purchaser ;  tiiat  th^  vaf 
bought  by  such  purchaser  for  the  food  of  man;  th^ 
they  were  found  in  such  purchaser's  poMe«on;  «» 
when  so  found  were  liable  to  seLsure.  Upon  the  fadi 
stated  in  the  case  I  fail  to  see  any  evidoice  o!  thff^ 
requirements  to  justify  the  conviction. 

Yirsty  1  think  it  cannot  be  truly  said  tiat  the 
walnuts  were,  even  according  to  the  ordinary  awn- 
ing of  the  term,  **  found  "  in  the  possession  of  Lw 
at  all.  Secondly,  they  were  voluntarily  taken  br 
Lyons  to  the  sanitary  inspector  at  the  vestry  hw; 
the  inspector  simply  took  them  into  his  possessioa  ic 
Lyons*  request.  They  were  not,  therefore,  in  «T 
sense  of  that  word  "seized"  by  the  in^iKtt^ 
Thirdly,  they  were  not,  when  handed  by  I^ 
to  the  inspector  (even  if  that  could  be  caitei  * 
finding  and  seizure)  liable  to  be  seized  under  »«> 
section  (1).  They  were  certainly  not  then  inte»^ 
for  the  food  of  man,  for  they  were  handed  to  tr 
inspector  simply  with  a  view  to  their  destrncticB  * 
unfit  for  food.  They  were  never,  whilst  >»J[^ 
possession,  either  sold  or  exposed  for  sale,  or  dqwg^ 
m  any  place  for  the  purpose  of  sale  or  of  P'fP'?* 
tion  for  sale ;  and  if,  upon  the  facts  difldoydinta 
case,  Lyons  had  been  charged  before  a  magis4n*ev^ 
could  not  lawfully  have  been  convicted  ^"*^*\ 
section  (2).  That  the  walnuts  were  P^"'*^**^'^ 
Lyons  witii  a  view  to  the  ultimate  »le  of  ty*  * 
were  good  could  not  be  denied ;  but  his  inten^  •'' 
sell  for  human  food  the  bad  with  the  good  fe  i^^ 
sistent  with  his  conduct  in  not  offering  anyfa^ 
but  voluntarily  handing  them  all  ovwr  for  d«trac*« 
as  though  they  were  trade  refuse  (see  sub-seeiiflB  ,^ 
of  section  47,  and  section  33  of  the  same  Act). 

The  absence  of  all  proof  that  the  walnuts  ** 
found  or  were  liable  to  seizure  whilst  in  I^T?^'  IJ*^ 
session  would  alone  be  fatal  to  the  convwtion ;  >^ 
even  in  the  defendant's  possession,  bad  aa  tkey  * 
the  most  part  were,  they  were  not  sdfaWe  far  am- 
denmation  even  in  his  warehouse  or  in  hia^op*  ?=^ 
could  he  have  been  convicted  if  he  could  piw  ^ 
the  nuts  in  tiieir  unwholesome  oonditioQ  '''J*,"^ 
sold  or  offered  for  sale,  nor  intended  for  ^^^  f 
man.  Proof  of  the  absence  of  such  infapfao*  ^ 
defendant  was  undoubtedly  entitied  to  offer  to  tfi* 
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His  couiiael  endeavoured  to  do  so.  The  evi- 
Dce  io  offered  waa,  in  mjr  opinion,  very  material  to 
Al  iiAue^  and  1  think  the  chairman  wrougly  rejected 

ftlso   of  opinion  that  the  dire«^tion  of   the 

oan  to  the  jnry  was  erroneoua.     He  Beema  to 

forgotten  that  to  aatisfy  the  reqnirementa  of 

n'Jrd  sub- section,    essential   to  a  conviction »   the 

ought  to   have  been  aaked   to  find  upon  the 

enough  to  establish,  not  merely  the  sale  by 

defendant   to   Ljoni,   and  that  the  nuta  were 

unfit    for   human   food^   but    that    they   were 

J    to    seizure    under    Bub-aectiou    (I)    both    in 

hands   of    the   defendant   and    of    Lyons — that 

lity  involving  those  most  important  questions  of 

s  inientioii  of  the  defendant  and  tJie  object  or  pur- 

I  for  which  the  nuts  were  sold  by  the  defendant  to 

1  purchaaed  by  Lyons, 

I  do  not  agree  altogether  with  the  first  contention 
''  B  defendant's  counsel — viz»,  that  the  defendant 
not  be  convicted  under  sub-aection  (3)  unle«a 
i  could  be  convicted  of  an  offence  under  aub- 
ion  (*i);  but  I  do  agree  that  Lyona  must  have 
I  placed  in  dream  stances  which  would  render  him 
de  to  a  conviction  unless  he  could  establish  that 
t  wolnuti,  had  they  been  seiKable  when  in  his  poa- 
D,  were  not  purchased  or  intended  by  him  for 
1  of  man.  The  circumstances  as  against  each 
be  such  as  to  constitute  a  primd  facie  case 
ast  each,  but  the  guilt  of  each  muflt  depend  upon 
'tier  the  criminal  intention  existed— t,e.,  to  aell 
.  food.  One  might  be  able  to  disprove  the 
itence  of  such  intention .  the  other  might  not*  In 
an  event  one  would  he  guilty^  the  other  would 
So  that  the  innocence  of  the  purchaser,  because 
ba  disproved  by  evidence  the  criminal  intention, 
»t>aJd  not  protect  the  vendor^  who  might  not  be  able 
to  offer  such  evidence.  It  ia  not,  howevcTi  worth 
wMle  further  to  notice  the  point  raised,  because  no 
yn'pjil  /u^ie  evidence  of  any  offence  by  Lyons  was 
>ffered»  and  the  defendant  is  entitled  to  an  acquittal 
m  other  grouodf . 

I  should  not  have  felt  it  necessary  to  discuss  this 
QAtt^r  fit  ao  much  length,  and  with  so  much  detail, 
(ttd  I  not  felt  its  great  and  grave  importance^  not 
mly  to  the  defendant,  whoso  reputation  as  a  reapect- 
Me  fruit  broker  I  see  no  reason  to  question,  but  to 
be  Tprhole  body  of  fruit  brokera^  who  would  find  it 
ifEcuit  to  pursue  their  calling  if,  having  done  all  in 
kmr  power  to  prevent  unwholesome  fruit  being 
ffes^d  for  sale  for  human  food,  they  were  in  peril  of 
Filjiiriiil  prosecution,  involving  serious  fine  or  im- 
riffonment,  under  such  circumstances  as  those  before 
I,  I  recognise  to  the  fuHest  extent  the  policy  and 
rc>priety  of  aererely  dealing  with  those  who  wiJfuUy 
*  reels  lesaly  exjiose  for  sale  for  human  food  articles 
hey  Icoow  to  be  in  an  unfit  condition  for  con  sump - 
pm  I  liut  every  man  ought  to  have  the  fullest  oppor- 
joity  of  establtabing  his  innocence  if  he  can*  From 
grf-^v«^  oversight  on  the  part  of  the  learned  chairman 
t,>ilrtlc  the  defendant  has  been  deprived  of  that 
:irtiinity* 

' :  the  conviction  ought  to  be  quashed ,  because, 

admitted  facta,  no  ofTence  under  sub-section 

>mld  bo  established ;  and  because,  even  assuming 

IfT)^  facie  case,  the  chairman  refused  to  put  before 

evidence  tendered  material  for  the  defence, 

ected  the  jury  in  teUing  them  what  would 

itiate  guilt.     The  conviction  must  be  quashed* 

q^ulmjles,  Lawraji'ce,  and  WRianT,  JJ.,  concurred 
^  tJHe  judgment  of  Hawkinar  J. 

^AtJOHAK  Williams  and  Colldcs,  J  J.,  agreed  with 
t  ^eci^on  of  the  majority  of  the  court  that  the  con- 
tiOTi  ought  to  be  quaah^. 


BliuOEi  J.»  concurred  with  the  judgment  of  Ken- 
nedy, J,,  and  with  the  reaaons  given  by  him* 

Oonvidimi  quashed. 

Solicitor  for  the  Vestry  of  Bermondaey,  J.  Sarriionf 
clerk  to  the  vestry. 

Solicitors  for  the  defendanfci  WtUon  <fc  WalUs* 


atmxt  of  ^pral. 


!han.  Div.  \ 
y,  Lopes,  ( 
iy.  L.Jj.)  ( 
lan-  EHv*]/ 


April  30. 


k 


From  Chan.  Div. 

(Lindley, 

and  Kay, 

[and  Chan. 

In  re  HERoiiTLi  COPPEE  Co.  (LiMrrEO).  [a.] 
Ci^mpan}/  —  Windintj  up  —  OontrihdoTtf  —  Bir^dor^i 
qualijicatioti  shares— AgreeTneiU  to  act  as  director* 
It  tms  named  in  the  ar tides  of  association  of  a  com- 
}iany  wjfl  of  the  Jirat  directors.  He  stgrnd  the  articUSt 
hut  not  ofl  one  of  the  set^en  necessary  signatories  to  the 
art  ides  and  utemoranduin*  He  also  sigmd  the  pros- 
pects^ which  named  him  as  one  of  the  diredorSt  and 
wrote  a  htUr  to  the  company  on  the  same  dciy  (m,  but 
after i  the  registratmi  of  tlie  crnnmny,  referrim  (o  his 
having  signed  the  prospectus  and  the  articles^  He  never 
attended  any  of  the  board  medifigs  or  took  any  adive 
part  in  the  affairs  of  the  company^  andt  two  mojiths  after 
the  Tcyistration  of  the  cofnpanyt  he  urrofe  to  the  secretary 
a  letter^  in  which  he  said  tftat  he  Ciiuld  not  attend  to  the 
dtdies  of  the  boards  adding  that  he  thought  it  his  duty  io 
ruignt  *'  which  rtsignaJtion  please  pku:e  before  my  co- 
dir^d&rs  ** ;  and  he  aiso  said  in  the  same  letter  that  whert 
he  '\con9ented  to  join  the  board  ^*  he  could  have  acted, 
but  noto  it  was  impossible*  Article  84  presaribed  ihs 
qualification  shares  to  be  held  by  di rectors ^  and  protnded 
that  dirtdors  who  did  not  ifxke  their  qualijimtion  shares 
within  one  month  of  their  appoitUmmit  were  to  be 
*' deemed  to  have  agreed  ^^  to  taJce  the  same,  B,  neuer 
applied  for  the  shares,  btii  tfitrt  was  evidence  that  he 
had  agreed  to  become  a  diredoTt  though  he  had  never 
acted  an  such^  and  he  tms  plaud  on  the  Hit  of  con- 
tributories  in  respect  thereof 

Held,  by  the  Court  of  Appeal,  ajirming  Wright,  J., 
that  7?.  loas  rightly  jila^ed  on  the  list  of  coTitributories, 
on  tJie  ground  that  he  had  agreed  to  take  the  qualification 
shartSf  and  the  circmnstan^e  tliut  he  had  not  acted  as  a 
director  made  no  differs uce* 

hummons. 

The  above-named  company  was  registered  on  the 
21st  of  July,  1891,  as  a  company  limited  by  aharea. 
The  articlea  of  association  (dause  80)  contained  the 
name  of  A.  Hichardson  as  one  of  the  first  directors  of 
the  comi>any*  Clause  84,  after  providing  that  the 
qualification  of  a  director  should  be  holding  shares  of 
the  nominal  amount  of  £250,  provided  as  follows ; — * 
*'  The  first  directors  may  act  before  acquiring  their 
qualification ;  but  unless,  within  one  month  of  their 
appointment,  they  acquire  snch  qusMoation,  they 
shall  be  deemed  to  have  agreed  to  take  the  same,  and 
the  same  shall  be  aUotted  to  them  accordingly «*' 
Bichardson  was  not  one  of  the  seven  signatories  of 
the  memorand  urn  and  articles  of  association ,  Richard  - 
son's  name  appeared  in  the  prospectus  as  one  of  the 
directors,  and  a  copy  of  the  prospectus  and  arti^aa 
was  sent  to  him  before  the  incorporation  of  the  com- 
pany. On  the  2l8t  of  July,  1891,  he  wrote  a  letter 
(after  the  registration  of  the  company)  to  the  con- 

(u.)  Reported  by  WnjJAM  Shallcboss  Ooddaad 
ftad  Vi  BE  8,  FoWiCEi  Esqa.,  Bariisters-at^Law* 

38 


594 


THE  WEEKLY  REPORTER.       iwt«i,i8m.3       VoLXiiL 


OoTTBT  OF  Appeal. 


In  xe  Hebotkia  Copper  Go.  (Limitsd). 


CouBT  of  Appeal 


sultizig  engineer  of  the  company  referring  to  his 
having  signed  the  prospectus  and  articles.  This 
letter  was,  in  his  lordship's  opinion,  in  effect  a  letter 
to  the  company.  The  other  directors  attended  board 
meetings,  out  Biohardson  never  attended  a  board 
meeting,  and  did  nothing  with  reference  to  the 
directorship  except  what  herein  appears.  On  tiie  8th 
of  September,  1891,  he  wrote  to  the  secretary  to  the 
following  effect :—"  After  careful  consideration  I 
find  it  impossible  to  attend  to  the  duties  of  a  director 
of  your  board.  I  am  fearfully  pressed  with  business, 
and,  Swansea  being  so  far  from  town,  I  cannot  give 
the  time.  I  therefore  think  it  my  duty  reluctantly  to 
resign,  which  resignation  please  place  before  my  co- 
directors,  and  take  any  other  proper  steps.  When  I 
consented  to  join  the  board  I  was  much  freer,  and 
could  then,  as  matters  stood,  have  acted ;  but  matters 
have  crom>ed  up  since  which  make  it  impossible." 

Bichardson  never  applied  for  the  qualification 
shares,  and  on  his  writmg  to  resign,  as  before  men- 
tioned, he  was  told  that  he  was  liable  to  take  the 
qualification  shares,  and  on  the  12th  of  October  the 
secretary  wrote  and  sent  Bichardson  an  idlotment 
letter  of  the  **  twenty-five  shares  you  agreed  to  accept 
under  clause  84  of  the  articles,"  and  requested  him 
to  remit  the  money.  He  did  not  send  the  money, 
and  in  the  winding  up  was  put  on  the  list  of  con- 
tributories. 

He  now  took  out  a  summons  asking  that  his  name 
might  be  excluded  from  l^e  list  of  contributaries. 

Bingley  ((7.  Oregaan  EUis  with  him),  for  the  sum- 
mons. 

Whinney,  for  the  liquidator.— The  applicant  agreed 
to  act  as  a  director  even  if  he  did  not,  in  fact, 
act  (which  I  submit  he  did),  and  is  therefore 
within  /woe**  caee,  40  W.  B.  618,  [1892]  2  Ch. 
168.  [Weight,  J. — In  Isaac* s  ca$e  did  not  the  judges 
proceed  on  the  ground  that  the  director  had  acted  as 
such  F]  The  decision,  no  doubt,  went  on  the  ground 
that  he  had  acted ;  but  the  judges  said  that  an  agree- 
ment to  act  would  have  been  sufficient.  In  the 
Marquis  of  Abercom*$  ease,  10  W.  B.  648,  4  De  G.  F. 
&  J.  78,  Turner,  L.J.,  said :  **  He  [the  Marquis  of 
Abercom]  consented  to  be  a  director,  he  was  elected 
a  director,  and  he  was  published  to  the  world  as  a 
director,  and  does  not  appear  to  have  made  any 
o^'ection,  and,  finally,  he  desired  to  retire  from  the 
office  of  director.  He  is  clearly  fixed,  therefore, 
with  the  character  of  director."  Hie  applicant 
agreed  to  act,  and  accepted  the  position  of  a  director 
upon  the  terms  of  the  articles. 

He  also  referred  to  Lord  Inchiquin's  case,  39  W.  B. 
310,  [1891]  3  Ch.  28. 

Bingley,  in  reply.— The  applicant  never  acted  as  a 
director,  and  is,  therefore,  not  liable  to  take  the 
shares.  In  Isaac's  case  Stirling,  J.,  and  the  Court  of 
Appeal  decided  that  the  director  was  liable  on  the 
ground  that  he  had  acted.  Acceptance  of  the  office 
of  director  is  not  proof  of  an  agreement  to  take 

Jualification  shares:  Broum'a  case,  22  W.  B.  171, 
..  B.  9  Ch.  App.  102.  In  Miller's  case,  3  Ch.  D.  661,  25 
W.  B.  Dig.  64,  Jessel,  M.B.  (at  p.  664),  said  that 
acting  as  a  director  was  necessary. 

Weight,  J.— This  is  a  case  of  great  difficulty,  but 
on  Uie  whole  I  think  it  is  one  in  which  I  ought  to 
retain  the  name  of  the  applicant  on  the  list  oi  con- 
tributories.  The  case  is  in  several  respects  peculiar, 
particularly  with  regard  to  the  letters  written  by  the 
applicant  and  the  articles.  By  Article  80  the  appli- 
oant  was  named  as  one  of  the  first  directors  of  the 
company.  Article  84  is  as  follows : — [His  lordship 
read  this  artide,  and  continued :].  These  articles  pur- 
porting to  appoint  the  applicant  a  director,  and  to 


provide  for  his  qualification,  must  be  oonsidaed  vi& 
reference  to  the  following  facts : — On  the  2lft  d 
July,  1891,  the  very  day  when  the  company  wu  in- 
corporated, and  when  a  prospectus  was  to  be  isioed, 
the  applicant  wrote  to  the  consulting  engineer  of  the 
company,  who  was  probably  the  prime  mow  in  the 
affair,  a  letter  referring  to  his  having  signed  the 
prospectus  and  the  articles ;  and  from  certain  ex- 
pressions in  the  letter  it  may  be  inf  ored  that  it  mi 
written  after  the  company  had  been  inooaponted, 
and  was  sent  to  the  recipient  as  agent  for  the  oon- 
pany — in  fact,  it  was  intended  as  a  letter  to  ^ 
company.  The  prospectus  shows  the  name  of  the 
applicant  as  a  director,  and  he  signed  the  artidei, 
not  as  one  of  the  ordinary  signatories,  but  to  abov 
his  assent  to  them.  He  cannot  have  signed  for  ao 
purpose  whatever,  or  merely  so  as  to  contract  ivith 
the  other  persons  signing.  He  must  have  signed  » 
as  to  show  his  assent  to  a  contract  with  the  company, 
inasmuch  as  his  assent  was  not  otherwise  wantei 
The  directors,  other  than  the  applicant,  attended 
board  meetings,  but  the  i^plicant  attended  no  sad 
meetings,  and  he  did  not  otherwise  act  as  a  director. 
On  the  8th  of  September,  1891,  he  wrote  to  tk 
secretary  of  the  company  as  follows :  [His  lord- 
ship read  the  letter  wluich  is  set  out  aboTB,  and 
proceeded :—]  I  certainljr  should  have  been  lelae- 
tant  to  say  that  a  letter  in  which  he  says  he  findi 
he  has  made  a  mistake  as  to  bein^  able  to  set,  aad 
resigns  his  office,  amounted  to  a  Inndin^  adrnMrn 
that  he  had  agreed  to  take  shares,  but  the  tenns  of  it 
may  be  evidence  to  show  that  he  had,  and  ^  tenet 
of  the  letter  were  stronger  than  a  mere  resigastiofi. 
He  savs :  **  When  I  consented  to  join  the  boax^'' 
That  ULOWS  that  he  supposed  himself  to  be  aotnallj  i 
director. 

I  think  the  proper  inference  to  be  drawn  is  ^ 
from  the  21st  of  July  to  the  8th  of  September,  Wl 
he  held  himself  out  as  a  director.  The  answer  of  tbe 
company  to  that  letter  was  that  they  would  aeeipt 
his  resignation,  but  they  allotted  him  his  qaafiia* 
tion  shares,  and  he  has  been  placed  on  the  list  d  ew- 
tributories.  It  is  clear  that  the  mere  fact  of  boigi 
party  to  the  articles  as  one  of  the  subsoribeK  doa 
not  make  a  contract  between  the  subscriber  and  ^ 
company ;  but  the  question  here  is.  Was  there  id 
acceptance  by  Bichardson  of  the  offioe  of  director,  or 
an  agreement  to  accept  it  upon  the  terms  of  ^ 
articles  P  In  Isaac's  case,  Stirling,  J.,  and  the  Coort 
of  Appeal  held  that  when  a  man  has  acted  as  dkfOa 
he  must  be  taken  to  have  acted  upon  the  terms  of  tk 
artides,  and  some  of  the  judges  mdicated  that  it  vu 
their  opinion  that  he  must  be  taken  to  have  daw  Ik 
same,  even  if  he  has  not  acted,  provided  that  ht  hai 
agreed  to  act.  Was  there,  then,  here  an  aooeptanee  bf 
]£chardson  of  the  offioe  of  director,  or  an  agreesat 
by  him  to  accept  it  upon  the  terms  of  the  axtiGlei^ 
If  so  he  is  bound  by  Article  84.  On  the  whdi  I 
think  that  he  did  accept  the  offioe  of  diveckor.  1 
think  that  the  fact  that  he  authorized  the  caaaff 
by  the  letter  of  the  21st  of  July,  1891,  to  hoU  lin 
out  to  the  world  as  a  director,  and  allowed  hiiuelf  a» 
be  named  as  afirst  director,  is  evidence  that  he  agreni 
to  accept  the  office  upon  the  terms  of  the  artiolet,  ff^ 
that  he  in  consequence  agreed  to  take  the  ahans.  X^ 
conclusion  is  fortified  by  his  own  statemeait  nt^ 
letter  which  he  wrote  on  the  8th  of  Sq>tember.  B» 
name,  therefore,  must  remain  on  the  lia^  oi  etB- 
tributories,  and  the  summons  must  be  disiiiisMvf  «A 
costs. 

From  this  decision  Bidiardson  appealed. 

C.  Oregaon  Mis  and  BingUy,  for  the  a{^>ellaat. 

Whinneyt  for  the  liquidator,  was  not  oaDed  Tipm^ 
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ILDTBLEy,  L.J* — 1  think  thii  i&  a  dear  caae>    The 
question  is  one  of  inference  only*  ft»d  I  do  not  aee  so 
ijueh  difficulty  m  it  ai  Wrigbt>  J.,  Beems  to  have 
ML    Here  is  s,  company  fomied  and  registered  in 
188 L    A  couple  of  days  beforehand  a  copy  of  the 
profpectus  and  a  print  of  tha  articles  of  assodation 
ire  sent  io  Mr.  Eichardson.     His  name  appears  on 
^  prospectus  aa  a  director*     The  letter  which  the 
,   ooiDpuny  sent  to  him  on  that  occasion  is  not  forth - 
■toming,  but  the  answer  which  he  returaed  to  theni 
KitJie  21st  of  July,  1391,  has  been  produced.     From 
^Ut  it  appears  that  bo  signed  the  ptoapectus  and  the 
uti^iest  und  I  suppose  it  must  he  taken   that  ho 
lUiented  to  thetn.     The  articles  run  thus.     [His  lord- 
Alup    read    artioles  8Q  and  84,    and    continued :— 1 
What  La  tbe  inference  to  be  drawn  from  these  facte  f 
Judging  from  the  terms  of  Mr.  Richardson's  letter  of 
iat  of  July;  1891,  and  from  the  terms  iti  which 
',  his  iituation  as  director  by  the  letter  of 
Septemberi  I  cannot  f^  that  it  is  open  to 
\  to  draw  any  inference  at  all  except  this,  diat  he 
I  Agree  to  become  a  director  on  the  terms  of  article 
which  he  bad  asscnied.      If  you  go  a  little 
■  behind,  yon  find  a  Mr,  Cheese wright,  who  is 
i  haTe  agreed  to  provide  the  qualification  shares 
.  Bichardson,  and  it  is  possible  that  tbe  lait^er 
live  a  good  cause  of  action  against  him.     But 
does  not  affect  the  company.     This  is  quite  as 
&ng  a  case  as  htrntst'  case.     The  only  difference  is 
that  in  thiit  ease  Sir  H,  Isaacs  did  act  as  a  director, 
whereas  Mr«  Hichardson  has  not  done  eo*     But  he 
h»&  agreed  to  become  a  director,  and  has  assented  to 
Ihe  articles,  and  when  the  month  vras  up  the  shares 
were  properly  allotted  to  him  under  article  84.     In 
my  opinion,  the  decision  of  Wright,  J,,  was  perfectly 
correct  p    and    the  appeal  muat  be  dismiseed,    with 

OI'ES,  KJ.^When  the  facts  are  considered,  the 
p  ia  dear,  [His  lordship  referred  to  the  facts,  and 
jued  1^]  The  question  is,  What  is  the  fair 
ifse  to  be  drawn  from  that  state  of  facta  P  In 
Sijf  opinion,  it  is  that  Mr.  Bichardson  agreed  to 
bectrctje  a  director  on  the  torma  of  the  articles,  and 
\a  tAke  the  shareB  necessary  to  qualify  him  for  that 
affioo.  I  have  only  to  add  that  I  do  not  feel  any 
^fmpatby  with  Mr.  Bichardson  and  persons  in  similar 
90fiitioiis  who  allow  their  names  to  be  put  on 
•^>spe«ctuaes  and  permit  themsolves  to  ho  held  out  to 
-ae  public  as  responsible  for  the  management  of  the 
^birft  of  a  company,  and  alktw  shares  to  be  allotted 
HQiem,  and  then  when  dLHculties  arise  try  to  get  their 
^bes  removed  from  the  list  of  contributories,  I  am 
jbd  to  think  that  in  the  present  case  we  cannot  do 
bat.  In  my  opinion  the  decision  appealed  from  was 
l^ht,  and  ought  to  be  af&rmed* 

kX,  L,  J. — I  agree* 

^lioitor  for  the  appellant,  Jamsi  J.^  Q,  Pught  for 
X»  Aiorgan^  Bwanaea* 

j^licntors  for  the  liquidator,  Bhit^hter  <t  May. 
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March  19. 


^romO.  B.Div.  \ 

Halsbuxy,  and  Lopes  [ 

^nd  Kay,  L^JJ.)  J 

JJOCKS  Co*  V*  GuAaUtOTB  OP  SCULOOATES*  (d.) 
iexw — Poor  rate  —  Aiussment  —  Dock  company — 
r  extending  into  several  pariehei — Farochiui  prin- 
©/  vahiaihn — ApparHonm^ni  accorditig  to  tpoiter 

^Reported  by  F.  Q,  Euckib,  Eaq*,  Baninter-at- 

IiftW* 


area  —  Trama^iyi  c&nneMm  doch  with  railway — 
Frohibitiiin  ogQ imt  taking  toUs-^Hypotheti^al  Unant 

Where  a  ffyifem  iff  dock»  ejctends  into  $everal  pari^heA 
compri9ed  in  ont  n«io«,  the  assessmmt  committee,  m 
asiessing  the  dock  company  to  the  poor  raU  in  rwgscct  of 
their  dock^,  ougM  to  /gU&w  the  parochial  principh  of 
valfuttion  as  far  as  f}Qitsihh — that  is  to  say^  they  ought  to 
make  a  separate  vaJuatitm  of  the  com}^nt/*s  proptHy  in 
the  di>rk«  in  each  jHiHsh,  hy  attributing  to  each  jmriih 
the  receipts  and  e^rpenditurearisiny  and  incurred  therein* 
Only  those  receipU  and  expenditure  tMch  are  common  to 
the  whole  underiakittg  miyht  to  he  apportioned  according 
to  armt 

So  held  by  the  Court  of  Appeal  (Lord  Halsbuiy, 
Ijopes  and  Kay,  LJJ.). 

^4  dock  company  had  certain  iramwaya  which  cojt* 
netted  their  docks  with  the  line  of  a  railmtty  emnpany, 
hy  whom  the  tramways  were  used  ;  hut  the  dock  company 
were  prohibited  hy  their  privaie  Act  from  taking  any 
tolls  for  the  u$e  of  the  «ame.  In  a  case  siafcii  on  an 
api^eal  against  an  asscAsmetit  of  the  dock  company  to  the 
poor  Tatct  it  was  found  m  a  fad  that  a  tenant  might  he 
found — either  the  railway  company  or  sonte  otker  tenant 
-^who  would  he  willing  to  pay  reid  for  the  tramways  if 
tueh  prohibition  were  removed* 

Eddy  by  Lopes  and  Eay,  L.J  J*  (Lord  Hedsbuty 
dissenting) t  that  such  hypothetical  rent  ought  to  he  taken 
into  consideration  in  asaessing  the  rateable  value  of  the 
company -B  property  in  the  tramway  a. 

Appeal  from  the  judgment  of  a  divisional  court  on 
a  special  case  stated  on  an  appeal  to  quarter  sessions 
against  a  poor  rate* 

The  appeDant  company  wore  incorporated  by  a 
private  Act  of  Parliament,  which  conferred  power  on 
them  to  maiEo  a  basin  or  dock  near  the  river  Hull, 
and  to  charge  rates  or  duties  for  vessels  using  the 
same*  The  company^s  powers  were  extended  by 
later  statutes,  and  seven  docks,  some  communicating 
with  others  directly,  and  some  communicating  with 
others  only  through  the  river  Humber,  wore  con- 
structed, With  varloiis  wharfs,  warebousea,  and  other 
works.  The  company  were  empowered,  in  addition 
to  the  doek  duties,  to  levy  certain  spedfled  rates  of 
wharfage. 

The  dock  duties  were  collected  at  the  custom  house, 
and  the  payment  of  one  set  of  dock  duties  entitlad  a 
vessel  to  the  use  of  any  of  the  docks. 

Part  of  the  docks  were  situated  in  four  parishes  in 
the  respondents'  union,  and  the  company,  having 
been  assessed  by  the  assessment  committee  of  the 
union  to  the  poor  rate  in  respect  of  their  docks, 
appealed  to  quarter  sessions.  The  matter  was  referred 
to  an  arbitrator,  who  by  way  of  an  award  stated  this 
case*  The  chief  question  was  whether  the  assess- 
ment  committee  had  adopted  the  right  principle  in 
assessing  the  rateable  value  of  the  docks  in  each  parish. 
They  bad  in  the  first  place  foimd  a  rateable  value 
of  the  dock  portion  of  the  oompany'a  undertaking, 
and  then  had  apportioned  the  same  among  the  four 
pariahes  accordmg  to  the  water  area  of  the  docks  in 
eaoh  parish.  The  con  ten  tion  o  f  the  appellants  was  that 
the  principle  of  apportionment  according  to  water  area 
was  wrong,  and  that  the  rateable  value  of  the  docks 
in  each  parish  ought  to  havo  been  ascertained  by 
attributing  to  each  parish  the  receipts  and  expendi- 
ture appHcahle  thereto. 

A  second  qaestion  was  also  raised  in  the  case  as  to 
the  rateable  value  of  certain  railway  and  tramway 
lines*  Under  24  &  25  Vict,  c,  Uxix.,  one  of  th« 
dock  company's  private  Acta,  the  company  were 
authorized  to  make  junctions  between  the  dock 
railways  and  the  North-Eastern  Bail  way  at  their  own 
eiMnse;  but,  by  section  53,  no  tolls  were  to  bo 
ta£en  by  the  dook  company  igr  the  use  of  those  dock 
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raQways  or  of  the  tramways  of  the  dock  company  in 
connection  therewith.  The  North-Eastem  Eailway 
Co.,  whose  railway  system  was  the  only  system 
haying  access  to  the  docks,  had  for  several  years  used, 
and  continued  to  use,  the  dock  company's  railway 
and  tramway  lines  for  the  passing  of  traffic  between 
the  docks  and  their  own  line.  For  this  use  the 
railway  company  had  paid  the  dock  company  £5,000 
a  year  in  each  of  the  five  years  ending  December, 
1890.  Since  then  they  had  only  paid  £350  a  year, 
and  that  payment  was  made  for  the  use  of  certain 
lines  laid  under  a  special  agreement  and  situate  entirely 
in  one  parish  —  viz.,  the  parish  of  Gkurrison  Side. 
The  arbitrator  found  as  a  fact  that  a  tenant  could  be 
found,  either  the  North-Eastern  Bailway  Co.  or  some 
other  tenant,  who  would  be  willing  to  pay  a  rent 
for  the  lines  beyond  £350  a  year,  if  such  rent  could 
be  legally  exacted  by  the  dock  company  in  view  of 
the  53rd  section  of  the  private  Act.  The  respondents 
contended  that  such  hypothetical  rent  ought  to  be 
taken  into  consideration  in  determining  the  rateable 
value  of  the  appellants*  property  in  the  railway  and 
tramway  lines.  The  appellants  contended  that  the 
£350  was  the  only  rent  which  could  rightly  be  taken 
into  consideration  in  determining  such  rateable  value. 

The  Divisional  Court  (Mathewand  Collins,  JJ.),  on 
the  hearing  of  the  special  case,  decided  in  favour  of 
the  appellants  on  both  points,  and  held  that  the  rate 
was  bad.  On  the  first  point  they  remitted  the  case  to 
the  arbitrator  with  directions ;  on  the  second  point 
they  held  that  in  determining  the  rateable  value  of 
the  railwav  and  tramway  lines  no  rent  could  be  tdcen 
into  consideration  beyond  the  £350  a  year. 

The  guardians  appealed. 

Lawson  WaUon,  Q.C.,  and  E,  Cunningham  Olen, 
for  the  guardians,  in  support  of  the  appeal. 

Boaanquet,  Q.C,  and  Marchant,  for  the  dock  com- 
pany. 

Cur,  adv,  vuU, 

March  19.— Lopes,  L.J.,  read  the  following  judg- 
ment of  Lord  Halsbuby  : — I  think  there  can  be  no 
doubt  but  that  the  rate  is  bad.  Bayley,  J.,  in  the 
case  of  Bex  v.  Kingsunnford,  7  B.  &  C.  236,  explains 
very  clearly  the  principle  upon  which  rates  should  be 
assessed  upon  one  pront-eaming  underti^ing  which 
extends  into  different  parishes.  The  learned  judge 
was  there  dealing  with  a  canal,  but  analogous  con- 
siderations arose  there  as  here.  "  I  am  of  opinion," 
he  said,  **  that  the  company  ought  to  be  rated  in  each 
particular  parish  in  proportion  to  the  profit  which 
they  derive  from  the  land  there  used  by  them  for  the 
purpose  of  the  canal.  If  the  canal  runs  through  six 
different  parishes  and  there  is  the  same  traffic  through 
the  whole  line  of  the  canal,  every  part  of  the  canal 
will  earn  an  equal  proportion  of  the  tolls.  But  it  may 
happen  that  in  that  part  of  the  canal  situate  in  one 
pansh  there  may  be  double  or  treble  the  traffic 
which  there  is  in  any  other  of  the  six.  Why  are  the 
other  parishes  to  have  an^  part  of  the  tolls  earned  in 
that  parish  ?  The  land  m  those  parishes  contributes 
nothing  towards  earning  the  sum  aerived  in  the  other 
parish  from  the  use  of  the  haid  there.  The  true 
principle  is  this :  a  canal  company  is  to  contribute  to 
the  relief  of  the  poor  in  each  parish  through  which 
the  canal  passes  in  proportion  to  the  profit  which 
they  derive  from  the  use  of  their  land  in  that  parish. 
If  the  profit  arising  from  a  given  quantity  of  land 
vary  in  different  parishes,  the  rate  must  vary  in  the 
same  proportion." 

That  principle,    obviously   just,    considering  the 
parish  as  one  area  of  rateabiuty  and  having  to  dis- 
charge its  own  burdens  and  deriving  its  means  of 
dischai|;ing  them  from  its  own  area  of  rateability,  has  I 
been  adopted  and  followed  eyer  sinoei  and  even  if  it 


were  not  so  equitable  or  right  as  I  think  it  is,  it  woold 
be  a  serious  thing  to  disturb  it  after  nearly  sercoty^ 
years  of  undisturbed  acquiescence  by  all  ooorts. 

In  saying  that  it  has  been  uniformly  followed  I  do 
not  except  the  case  of  Beg.  v.  Hull  Dock  Ch,^  18  Q.  E 
325,  whidi  has  been  much  relied  upon,  inasmuch  u 
the  cardinal  fact  relied  on  in  that  case  was  that  tl» 
vessels  using  the  whole  or  any  one  dock  paid  but  one 
toU,  which  made  the  vessel  free  of  all.  Seetiie 
observations  of  Erie,  J.,  at  p.  338,  and  Lord 
Campbcdl,  at  p.  339,  says,  *'  If  the  company  had  do^ 
in  the  Humber  and  Tyne,  and  took  one  toU  for  the 
use  of  both,  would  not  each  dock  be  the  merifecmoai 
cause?" 

Apart,  therefore,  from  the  change  which  haa  taW 
place  in  the  consiarnction  of  these  docks,  the  findingi 
of  the  special  case  which  were  there  bdng  discotfed 
compelled  the  court  to  accept,  as  the  hypotibeoi  oi 
fact  upon  which  they  were  to  give  judgment,  that  it 
was  one  g^roat  dock,  the  ''meritorious  csose"  d 
profit  being  equally  distributed  over  the  whoK  <b^ 
as  Blackburn,  J.,  explains  in  Mersey  Docks  and  Harhottr 
Board  v.  Overseers  of  Liverpool,  20  W.  E.  827,  L  B. 
7  Q.  B.  643,  the  court  thought  in  deciding  the  matte 
that  the  different  docks  formed  one  indivisihle  do^ 
and  that  there  was  no  way  of  applying  the  paroduil 
principle  except  by  saying — here  is  the  one  entire  rent 
whidi  a  man  will  give  S>r  the  whole  dock,  and  «ad 
parish  must  have  a  portion  of  the  earnings  acooidiiig 
to  the  acreage  principle.  The  findings  in  the  oin 
before  us  are  altogether  different.  The  acooonti, 
which  appear  to  have  been  kept  with  great  care  and 
precision,  show  that  there  is  no  difficulty  in  digpto- 
priating  what  has  been  called  the  ' '  meritorious  caose " 
to  each  parish,  and  it  is,  therefore,  quite  dear  that 
the  raiio  decidendi  of  the  case  relied  on  bj  ^ 
respondents  makes  it  an  authority  against  them.  Toi 
rate  must,  therefore,  be  amended. 

With  respect  to  the  railways  and  tramwajs,  the 
statements  of  fact  in  the  case  are  somewhat  obscnRd 
by  TnJTing  up  the  facts  themselves  with  the  oontentkBi 
made  in  respect  of  them ;  but  if  I  rightly  undentud 
the  paragraphs  in  question,  they  amount  to  this,  to 
in  and  about  various  parts  of  the  Hull  Docks  tkre 
are  lines  of  rails  and  trams  laid  down  en  hi^ 
belonging  to  the  dock  company  and  included  in  thee 
undertaking,  and  that  their  principal,  if  not  exdns^ 
use  was  to  convey  goods  to  or  from  the  North-Eaitaii 
Bailway  in  connection  with  their  trade  as  a  do^ 
companv.  For  the  land  so  used,  enhanced  in  value  u 
it  was  by  the  use  to  which  it  was  put,  quite  aiiazt 
from  the  arrangement  by  which  the  North-Eaiifla 
paid  them  £5,000  a  year,  they  were  and  are  daady 
rateable. 

It  is  not  here,  however,  a  question  of  rmtaahffitf 
or  non-rateability,  but  of  quaniumf  and  in  ddtf  ta 
determine  that  question  one  must  look  at  iHiat  in 
the  sources  of  ^profit  of  which  the  subject  of  lati^ 
under  debate  is  susceptible. 

By  the  Hull  Dock  Act  (24  &  25  Yict.  c  Ixxix.)!^* 
enacted  that  the  junctions  between  the  dock  railvip 
and  the  Hull  and  Selby  or  North-Eastern  Baihn; 
shall  be  made  under  the  direction  and  to  tiie  i'^>'°*: 
able  satisfaction  of  the  engineer  for  the  time  being  d 
the  North-Eastern  Bailway  Co.,  and  at  the  ezp«« 
of  the  company,  and  no  tolls  shall  be  taken  hy  the 
company,  t.e.,  the  dock  company,  for  the  use  ol  tto 
dock  raUways  or  of  the  tramways  of  the  compaay  i& 
connection  therewith.  How  the  North-Basto  Co. 
came  to  pay  £5,000  a  year  with  that  te^» 
before  them  is  not  explained,  but  it  is  enough  for  sf 
purpose  to  say  that  no  such  source  of  profit  is  by  bv 
open  to  the  dock  company,  and  the  arbitetor  hai 
xnade  his  finding  that  a  tenant  might  be  foond  v3fi^ 
to  pay  some  such  sum  dependent  npoa  the  qostf*^ 
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whei&ktst  mida  rent  can  be  legally  exacted.  It  aeemi 
to  me  that  no  toll  or  rent  in  lieu  of  toll  can  be 
legally  exacted  for  the  use  of  the  dock  rail  way  i 
md  tramw»yB|  and  that  no  sticli  source  of  pro- 
y  fit  is  to  be  attributed  to  the  poaae<3a8ion  of  all  the 
Ijxiilwa^s  and  tram  way  a  belonging  to  the  dook  oQm- 

'       I  somewhat  lament  the  loose  mode  in  which  the 

paragraph i  are  drawn.     The  phrase  "  to  be  taken  into 

oonsideration  '*  is  misleading.    Of  courie  the  raUi  and 

tcuQS  are  to  be  taken  into  consideration  bo  far  as  form- 

^  of  the  machinery  by  which  the  dock  carry  on 

aineas .    What  waa  pr  obabl  y  meant  was  whether, 

t  from  their  functions  in  adding  to  the  value  of 

dock   aa    a  dock,    some  other    railway    would 

a  larger  sum  for  the  privilege  of  access  to  and 

of    the  dock   lines   and   tramways,   if   no  such 

provision  had  prohibited  it  as  a  source  of 

Another  source  of  confusion  has  been  intro- 

l  by  mixing  up  *'  the  lines  "  laid  in  Garrison  Side 

■  a  special  agreement  and  upon  a  bargain  thai 

I  should  be  annually  paid  for  them  with  the  lines 

I  trams  to  which  the  Act  applied.     I  assume  for 

I  purpose  of  what  I  am  8aj*ing  that  the  Garrison 

de  linea    are  not  within    the  prohibition   of    the 

fttate.      A  particular  construction  tinder  a  special 

]in  is  made,  and  no  question  is  raised  in  the  case 

for    this  special   construction  any  more    oould 

erly  be  assessed  than  the  sum  which  the  dock 

tiy  receive  for  it*     Here  again  I  have  to  lament 

leetieas  of  the  phraseology-    "the  said  lines/* 

said  rail  and  tram  lines/'   mean  alternately  the 

other  than  those  in  Garrison  Side  which  I  haTc 

cribed  as  a  special  construction^  and  all  the  lines 

tramways  including  the  special  construction* 

*■  ►  question,  if  I  have  rightly  understood  itj  is  the 

lA  if  it  were  sought  to  charge  a  railway  with  an 

Pieced   value  of  its  line  by  reason  of  some  other 

Ivray  baying  running  powers  over  it,  though  it  has 

p<>wer    to    charge    anything  for  such    running 

!^,   because  a  tenant  might  be  found  to  give  a 

deal  for  such  running  powers  if  the  statutory 

iction    were   removed.      This  is  not,  es  I  have 

,  question  of  rateability  or  non-rateability»  but 

how  much,  and  I  think  the  observations  of  the  JjOtd 

nc^llorin  Ltmdon  Comitif  Council  y^.  Churchwardens 

Krtth,  ante,  p.  330,  [lft93]  A,  C.  562,  exactly  point 

ra  the  sort  of  case  with  which  I  am  dealing*     The 

Lord  Cbancellor  says  i— '*  There  is  no  doubt  a  certain 

aUss  of  oases  in  which  the  amount  of  protit  which 

AH  be  earned  by  the  occupation  of  a  hereditament  is 

r^ry  material  in  ascertaining  the  sum  at  which   it 

thou  Id  be  assessed.     In  the  case  of  gasworks,  water- 

irorksp    and  other   industrial   undertakingSi  where   a 

lereditament  is  enhanced  in  value  by  its  connection 

fi  a  profit-bearing  undertaking,  the  profits  earned 
tbe  share  of  those  profits  attributable  to  any 
Lctdar  hereditament  have  to  be  taken  into  account, 
in  such  oases  as  these  any  restrictions  which  the 
iw  hsB  imposed  upon  the  profit -earning  capacity  of 
he    undertaking    must    of    coui^se   be    considered/^ 
it  his  lordship  was  then  considering  was  the  limit 
"  by  the  Legislature  on  price  or  profit  in  respect 
Eie    undertfikings  to  which  the  Liegislature  has 
certain  privileges ;    but  it  seems  to  me  that 
rations  are  strictly  applicable  both  in  their 
_  jilo    and  within    the    language  in    which    the 
caple  is  expressed.     To  put  it  in  plain  terms,  the 
Ittture  has  prohibited  letting  these  railways  and 
for    profit-    and,   though  this  does  not  shield 
(dodc:    from  rateahility,  it  does  not  justify  taking 
recount    as  one   source  of    profit    that   which 
itur«  has  said  shall  not  be   a    source  of 

tlierefore,  of  opinion   that  no  additional 


value  should  be  attributed  to  these  rails  and  trams  in 
respeot  of  a  hypothetical  tenant  hiring  them. 

Lope  St  L.J,,  read  his  own  judgment  as  follows  : — 
The  main  question  in  this  case  is,  How  the  docks  are 
to  be  assessed  to  the  poor  rate?  Are  they  to  be 
assessed  on  what  is  called  the  water  area  principle,  or 
on  the  parochial  principle  P  There  is  a  minor  ques- 
tion with  regard  to  the  rating  of  the  railways  and 
trains  which  feed  the  docks* 

I  am  of  opinion  that  the  docks  must  be  rated  on  the 
parochial  system.  The  respondents  rely  upon  what 
is  called  the  old  Hull  Docks  oaee.  In  that  case  it  was 
held  that  the  poor  rate  upon  so  much  of  the  docks  as 
were  in  any  pariah  must  be  asteased,  not  according  to 
the  actual  receipts  in  that  p&rish^  but  to  the  proi>or- 
tion  which  the  area  of  the  docks  within  that  parish 
bore  to  the  entire  area  of  the  docks  j  for  that  in  snob 
a  case  an  assessment  on  the  acreage  principle  was 
unavoidable,  though  an  assessment  on  the  basts  of 
earnings  within  the  parish  is  preferable  when  the 
nature  of  the  case  permits  it. 

In  the  Mersetf  Docks  and  Harhour  Board  v,  Oifer- 
setrs  of  Livtrpooi  the  principle  of  the  decidon  in  the 
old  Hull  Dotk»  cast  was  explaiaed,  and  it  was  held 
that  in  rating  to  the  poor  rate  the  docks  on  the 
Liverpool  side,  they  were  not  to  be  treated  as  one 
system  of  docks  with  those  on  the  Birkenhead  side, 
but  the  earnings  and  outgoings  of  each  set  of  docks 
must  be  kept  distinct,  and  the  Liverpool  docks  rated 
accordiug  to  the  net  earnings  on  that  side-  Blackburn, 
J.,  says  (L.  R,  7  Q.  B.,  at  p.  051),  '*  What  the  court  in 
deciding  the  old  Hull  Docks  f<Hf  thought  was  that  the 
Yictoria  Dock  and  the  other  docks  formed  one  in- 
divisible dock,  and  as  there  was  one  payment  made 
for  entering  into  this  one  dock^  although  there  were 
in  fact  several  docks  leading  into  each  other,  yet 
there  was  no  way  of  applying  the  parochial  system 
except  by  saying— here  is  the  one  entire  rent  which 
a  man  will  give  for  the  whole  dock»  and  each  parish 
must  have  a  portion  of  the  earnings  according  to  the 
acreage  principle.  But  we  must  follow  the  parochial 
system  wherever  it  is  possible/* 

Whether  the  facts  in  the  old  Hull  Docks  tau  justi- 
fied the  conclusion  that  the  several  docks  were  one 
indivistble  dock.  Is  a  question  with  which  I  am  not 
now  concerned.  It  is  clear  that  such  waa  the  prin- 
ciple of  the  decision^  the  court  thinking  it  impossible 
in  that  case  to  apportion  to  each  parish  the  earnings 
accruing  in  such  parish.  The  court,  however,  in 
Mersey  Difcks  and  liarboitr  Board  y.  Overseers  of  Liver- 
pool, expressed  a  unanimous  opinion  that  the  acreage 
principle  waa  only  to  be  applied  where  the  parochial 
principle  was  inapplicable,  and  they  applied  the  latter 
principle  in  the  case  then  before  them. 

The  assessment  by  water  area,  which  the  assessment 
committee  have  adopted  in  this  case,  would  be  likely 
to  produce  great  injustice.  A  parish  might  have  a 
large  water  area  with  little  profit »  another  parish  a 
small  water  area  with  great  profits.  It  would  be 
highly  inequitable  that  in  the  parish  where  little 
profits  were  made  higher  rates  should  be  levied  than 
m  the  parish  where  large  profits  were  realized,  But 
this  would  follow  in  many  cases  if  the  acreage  prin- 
ciple were  adopted. 

If  the  acreage  principle  were  adopted  in  this  case  a 
difficulty  would  arise  with  regard  to  the  wharfage 
dues,  which  are  jiayable,  not  in  respect  of  the  water 
area,  but  in  respect  of  the  lands  by  the  side  of  the 
docks ;  and  I  am  at  a  loss  to  see  how  these  could  be 
apportioned  according  to  the  water  area  between  the 
several  parishes. 

The  docks  with  which  we  have  to  deal  in  this  caae 
cannot  be  said  to  be  one  indivisible  dock.  There  are 
sepa^te  and  distinct  docka^  which  did  not  exist  at 
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the  tiine  of  the  decision  in  the  old  Hull  Bocks  cfiee. 
Modem  experience  too  has  made  it  plain  that  the 
principle  of  parochial  assessment  is  not  impracticable 
m  cases  like  that  now  before  us. 

This  case,  in  my  judgment,  is  goTcmed  by  the  later 
cases  of  Mersey  Dodcs  and  Harbour  Board  t.  Overseers 
of  Liverpool  and  Mersey  Bodes  and  Harbour  Board  v. 
Overseers  of  Birkenhead,  21  W.  E.  913,  L.  B.  8  Q.  B. 
445,  and  for  the  reasons  which  I  have  given  is  dis- 
tinguishable from  the  old  Hull  Bocks  case.  That  the 
parochial  principle  is  the  right  one  to  adopt  I  enter- 
tain no  doubt. 

With  regard  to  the  rating  of  the  railway  and  tram- 
way lines  used  by  the  Nortn-Eastem  Bail  way  Co.,  it 
is  contended  by  the  respondents  that  the  rent  which 
a  tenant  might  be  reasonably  expected  to  give  for  the 
whole  of  the  railway  and  tramway  lines  ought  to  be 
taken  into  consideration  in  determining  the  rateable 
value  of  the  appellants'  property ;  it  was  contended, 
on  the  other  hand,  by  the  app^lants  that  such  rent 
ought  to  be  excluded  from  consideration  in  deter- 
mining such  rateable  value  save  as  to  the  £350  which 
the  North-Eastem  Bailway  still  pa^,  because,  by  the 
53rd  section  of  24  &  25  Yict.  c.  Ixxix.,  no  tolls  are  to 
be  taken  by  the  appellants  for  the  use  of  the  said 
lines,  and  because  no  rent  in  fact  was  paid  in  the 
year  immediately  preceding  the  making  of  the  rates 
which  are  the  subject  of  appeal,  or  dm  been  paid 
since  December,  1890. 

Previously  to  December,  1890,  the  North-Eastem 
Bailway  Co.  had  paid  the  appellants  a  sum  of  £5,000 
a  year  in  each  of  the  five  years  ending  December,  1890. 

In  the  year  1891,  although  the  user  continued  the 
same  as  before,  they  only  paid  a  sum  of  £350,  which 
was  paid  imder  special  agreement  for  the  use  of  ob- 
tain lines  wholly  in  the  parish  of  Qurrison  Side,  and 
which  sum  of  £350  has  been  included  in  the  appel- 
lants* receipts  for  arriving  at  the  rateable  value  of 
the  appellants'  property  in  that  parish. 

With  reference  to  this  contention  it  is  found  in  the 
epedal  case  as  a  fact  that  the  North-Eastem  Bailway 
Go.,  or  some  other  tenant,  could  be  found  who  would 
pay  a  rent  for  the  said  lines  beyond  the  said  £350  a 
year  if  such  rent  could  be  legally  exacted  by  the 
appellants  in  view  of  the  section  above  referred  to. 

The  question  is  whether  the  rent  which  a  tenant 
would  pay  for  the  said  railway  and  tram  lines  ought 
to  be  included  or  excluded  for  the  purpose  of  arriving 
at  the  rateable  value. 

Previously  to  the  recent  cases  in  the  House  of 
Lords  of  London  County  Council  v.  Churchwardens  of 
Erith,  Churchwardens  of  West  Ham  v.  London  County 
Council,  and  St.  Oeorge*s  Union  v.  London  County 
Council,  ante,  p.  330,  [1893]  A.  C.  562,  I  should 
have  thought  the  contention  of  the  appellants  main- 
tainable, because  they  are  precluded  from  taking  any 
tolls  for  the  use  of  the  said  lines  by  the  53rd  section 
of  24  &  25  Yict.  c.  Ixxix.,  and  there  could,  therefore,  be 
no  beneficial  occupation  in  the  sense  of  deriving  any 
profit;  but  the  last  named  cases  have  worked  a 
rovolution  in  the  law  of  rating.  It  has  been  held 
that  the  trae  test  of  beneficial  occupation  is  not 
whether  a  profit  can  be  made,  but  whetiier  the  occu- 
pation is  of  value,  and  that  the  owner  is  to  be 
regarded  as  one  of  the  possible  tenants  in  considering 
what  rent  may  be  reasonably  expected,  whether  he 
has  power  to  let  the  premises  or  not.  Lord  Herschell 
says,  at  p.  596 : — "If  the  hypothesis  be  admissible 
that  the  owner  might  himself  be  amongst  the  possible 
tenants,  although  as  a  matter  of  fact  he  could  not  be 
so,  it  seems  to  me  no  moro  violent  hypothesis  to  con- 
ceive him  as  amongst  the  possible  tenants,  even 
although  he  may  be  subject  to  certain  legal  restric- 
tions which  womd  prevent  his  becoming  so." 

The  arbitrator  has  found  as  a  fact  that  the  North- 


Eastem  Bailway  Co.  or  some  other  tenant  ooold  be 
found  who  would  pay  a  rent  for  the  said  lines  bepod 
the  £350  a  year  if  the  appellants  could  let  the  8aid 
lines. 

It  seems  to  me  in  these  circumstances  impossible  to 
say  that  the  occupation  of  the  said  lines  hj  the 
appellants  is  not  of  value,  nor  can  it  be  said  thai 
their  incapacity  to  take  tolls  exonerates  them^ 
liability  to  be  assessed  as  the  hypothetical  teoaotiof 
the  lines. 

It  was  contended  that  the  dock  company  vu  in- 
directly rated  in  respect  of  these  Imes  hj  the 
increased  receipts  arising  from  the  traffic  broogfat  bj 
these  lines,  but  I  understand  the  arbitrator  to  hsie 
found  that  a  rent  beyond  the  £350  oould  be  obtaioBd 
in  addition  to  all  the  profit  obtained  by  the  dock 
company  by  means  of  zke  said  lines ;  and  I  under- 
stand that  the  £5,000  a  year  form^ly  paid  by  tk 
company  was  beyond  and  mdependent  of  audi  prcfiti. 

I  am  of  opinion  that  the  rent  which  a  tenant  might 
be  reasonably  expected  to  give  for  the  whole  of  the 
railway  and  tramway  lines  used  by  the  North-Eaiterfi 
Bailway  Co.  in  the  respondent  parishes  ought  to  bd 
taken  into  consideration  in  determining  the  nteihk 
value  of  the  appellants'  property. 

Kay,  L.J.,  read  the  following  judgment  .—The 
fir^t  question  raised  by  the  spedal  case  submitted  hj 
the  arbitrator  is  as  to  the  pnndple  on  whidi  ths  E^ 
Docks  should  be  assessed  to  the  poor  rate.  The 
assessment  committee  who  appear  in  the  name  of  thi 
guardians  have  found  a  rateable  value  of  the  dock 
portion  of  the  company's  undertaking,  and  huft 
apportioned  the  same  amon^  the  various  naiiihes  in 
which  the  several  docks  aro  situated  according  to  th« 
water  area  of  the  docks  in  each  of  such  paiiski. 
The  dock  company  contend  that  *'  such  rateable  nliK 
ought  not  to  be  apportioned  by  water  area,  bat  oa^ 
to  oe  ascertainea  oy  attributing  to  each  paii^  tl» 
roceipts  and  expendituro"  in  each,  appartioDiBi 
among  them  ceitain  matters  which  are  oommofi  to 
several  parishes.  Thero  is  a  subsidiary  question,  ai  to 
the  rating  of  the  railways  oommunifaiting  wi&thft 
docks,  which  I  will  deal  with  later. 

The  system  of  assessment  advocated  by  tiie  ds^ 
company  is  what  may  be  called  shortiy  the  paroctol 
system — ^that  is,  making  a  separate  vialoatioii  of  tha 
property  in  each  parish  so  far  as  possible.  Whan  ft 
large  undertaldng  like  a  railway  or  a  system  of  d«^ 
extends  into  several  parishes  there  are  reoemteiod 
expenses  which  are  common  to  the  whole  unaeftii* 
ing,  like,  for  instance,  the  terminal  charges  apon  a 
railway,  and  these  must  be  apportioned  whatever 
principle  of  rating  be  adopted.  But  the  tendesej  o: 
modem  decisions  has  be^  to  adhere  as  dosaiya* 
possible  to  the  parochial  system  of  valuation. 

Hie  Hull  Docks  are  situate  on  the  side  <^  te  n*^ 
number  whero  it  is  joined  by  the  rivw  HoIL  S» 
of  these  docks  communicate  with  one  another  » 
with  the  river  Humber  at  one  end,  and  wi&  ^ 
river  Hull  at  the  other  end  of  these  conii^oted  dfxkt- 
Thero  are  others  which  aro  separate,  and  hive  bg 
connection  except  with  the  river  Humber.  O^J^ 
these  separate  docks,  called  St  Andrew's,  ia  w 
almost  exclusively  for  fishing  vessels.  Other  doi^ 
the  Victoria  and  the  Queen's  Docks,  are  used  utai^ 
for  timber.  The  dock  dues  aro  all  ooUected  at  t^ 
custom  house.  The  payment  of  one  set  of  do^  iff 
entities  a  vessel  to  the  use  of  any  of  iJie  docks.  Th«^ 
aro  hydraulic  appliances  common  to  aevenl  <tf  ^ 
docks. 

The  special  case  states  how  the  dock  oompanx  ]p~ 

Sose  to  apply  the  parochial  system  of  gating  to  a** 
ocks.    I  ao  not  understand  that  any  objeeto* 
made  to  the  mode  of  applying  this  pnscipl^tr '  ^ 


COUBf  0^  ASTSJJ^ 
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Ooimr  OiF  AjtkjUu 


Th**  argument  before  us  haa  boen  upon  the 

|yiition  whether  this  principle  ahould  be  adopted  or 

fit 

t  ii  obvious  tbut  the  apportioument  by  water  area 

ch  the  assess meut  committee  have  approved  ia  a 

/  rcugh  mode  of   ftdjuatment.     Oue  piirisb  may 

BTe  a  eonsidemble  wator  area  of  dock  which  uiay 

I  comparatively  httle  uaed,   whOe   another  with  a 

'l  amalJer  water  area  may  have  a  larger  or  more 

ative  shipphajj  traffic.     To   value  both  together 

th^m    apportiou    the    value   between    the   two 

ording  to  tho  water  area-  in  each  might,  in  such  a 

,  impose  the  heavier  rate  upon  the  parish  which 

i  least  profit  from  the  docks  within  it.     Ag^n, 

are  wharfage  dues,  payable  in  respect,  not  of 

I  water  area,  but  of  the  wharvea  on  tlie  laud  by 

"  I  of  the  dockfl,  and  on  no  conceivable  principle 

580  be  apportioned  between  aeveral  parishes 

Qg  to  the  water  area, 

^  it  is  auggested  that  the  assessment  oommittee 

i  bound  by  an  authoritative  decision  of  the  Court 

;u8^*s  Bench  to  follow  tbe  course  of  rating  which 

rhave  adopted.     In  1851  the  docks  which  then 

"ed  at  Hull  were  rated  by  valuing  them  altogether 

m  apportioning  the  rate   among  the  several 

I  in  which  they  were  situated ;  and  the  Court 

sn'a  Bench ^  in  j7f;r/.  v*   Uidl]Di}C^  Co.,  treating 

I  whole  of  the  docks  then  exiatiug  aa  one  connected 

'em,  approved  the  principle  of  a  valuation  of  them 

jOgetber  and  an  apportionment  of  tbe  total  value 

ording  t»  the  water  area  of  dock  in  each  parishi 

"ntse  that  deciiioa  several  new  dodke  have   been 

itmcted,  the  Albert  Dock  in  1869,  the  Sir  William 

tit  Dock  in  1880,  and  the  St.  Aiidrew*s  Dock  in 

Of   thea©  the  Albert  and  the    Sir  William 

'r  Docks  communicate  with  one  another,  but  not 

any  other  dock,  except  by  the  river  Humber* 

3t^   Andrew's  Dock  communicates  with  none  of 

be  other  docks  ei^tcept  by  way  of  the  river  H umber. 

Hese    alterations     raing    the    case    into    a    nearer 

pesem bianco     to    the    later     authorities    of    Mtnmj 

T)iil    V,   Overseers  t)/  IJverptiot  and  Mf.rsGy  Docks  v* 

rs  of  Birkmhetidt  where  an  attempt  was  made 

illy   Beg*    V.    IlttU  Dock   Co,   lo   the  docks  at 

lol  and  Birkenhead  on  opposite  sides  of  and 

nuected  by  the  river  Mersey,  which  was  more 

»n  a  mile  wide  between  the  two.     The  courts  there 

plied  the  parochial  system  of  ratio g,  and  explained 

Ue  decision  in  Etg.  v.  HuH  Dock  Co,  by  saying  that 

h6  docks  to  that  case  were  tea  ted  as  one  indivisible 

ik.      If  that  was  the  cose  in  1851  it  certainly  is  not 

now,  and  in  my  opinion  we  are  bound  by  the  course 

ptbority  to  hold  that  in  this  caae  the  parochial 

em  of  rating  should  be  applied  aa  far  as  possible* 

be  question  as  to  the  railways  raises  a  different 

fct*      It    is   stated  in   the  case  that  there  are  a 

aber  of  railway  and  tram  lines  belonging  wholly 

Dintly  to  the  dock  company,  and  in  connection 

tbe  North -Eastern  Railway,  which  is  tbe  only 

ay  system  having  acceas  to  the  docks.     For  the 

I  these  lines  the  North -Eastern  Railway  paid  tbe 

:  ooutpany  £5,000  a  year  in  each  of  the  five  yeara 

D^  I>eoember.  1S90.     Since  then  they  have  only 

£330    a  year,  which  sum  has  been  taken  into 

atxou  lor  arriving  at  the  rateable  value  of  the 

compaii j's  property  in  the  parish  of  Garrison 

,  it  beinf?  a  payment  for  the  use  of  certain  lines 

at  pariah  under  a  special  agreement.     It  seems 

s  admitted  that   the   £o*000   a  year   coiild   not 

iy  be  e^tscted,  and  thiit  there  is  no  power  in  the 

;  oojiipjiJiy  to  recover  anything  from  any  railway 

%Mj  for  the  use  of  these  hues  be>'ond  the  £350. 

rbitrator  finds  that  a  tenant  could  be  found  who 

Id  pttv  a  rent  for  the  lines  beyond  £iJoO  a  year 

,  dook  company  could  let  them.    But  they  have 


no  power  to  let  the  railways,  and  by  section  53  of  24  & 
25  Tiet.  c.  IxxLx.  no  tolls  for  the  use  of  thee©  lines 
can  be  taken  by  the  dock  company ,  1 1  is  argued » how- 
ever* that  the  effect  of  the  recent  decdaion  in  the 
House  of  Lords  in  Londo7i  dmnUj  Cmumi  v»  Ootrnerrs 
**/  En'th  is  that  the  rent  which  would  or  might  be 
given  by  a  hypothetical  tenant  must  be  taken  into 
account,  although  there  cau  be  no  tenant  by  reason  of 
tbe  inability  of  the  owner  to  let.  The  answer  given 
is  that  the  railways  are  a  port  of  the  dock  system,  and 
bring  to  the  dock  company  indirectly  a  quantity  of 
dock  dues  and  wharfage^  which  are  taken  into  account 
in  valuing  the  dock  property  for  rating,  and  thus  tbe 
dock  company  do  pay  for  the  railways  indirectly  to 
the  full  extent  of  any  advantage  they  derive  or  can 
derive  from  them.  When  it  is  a  question  whether  any 
rate  or  none  should  be  paid,  the  rent  which  would  be 
given  by  a  hypothetical  tenant  may  be  a  proper 
criterion.  But  to  add  such  a  rent  in  this  case,  it  is 
argued »  would  be  to  make  the  dock  company  pay»  not 
only  for  the  actual  value  which  the  railwaya  are  to 
them,  but  for  an  additional  hypothetical  rent  which 
they  cannot  possibly  obtain.  This  would  be,  it  is 
argued*  an  unreoaonable  application  of  the  House  of 
Lords^  decision i  The  hypothetical  tenant  referred  to 
in  the  Eating  Act  (C  &  7  Will.  4,  c*  9t>),  a*  1,  is  ^e 
tenant  of  at  least  the  whole  undertaking  in  the  par- 
ticular parish.  Such  a  tenant  would  indudo  the 
advantage  of  the  railway  connection  in  the  rent  he 
would  give — that  is,  he  would  pay  a  larger  rent  by 
reason  of  the  railway  accommodation  which  would 
facilitate  the  traffic  to  and  from  the  dock.  This 
possible  rent,  it  is  said,  is  really  accounted  for*  But 
the  claim  assumes  an  additional  rent,  not  for  the  rail- 
way in  that  particular  parish,  but  for  all  the  dock 
railways,  a  rent  ubtainahle  from  a  railway  company- 
desirous  of  monopohzing  tbe  traffic  to  and  from  all 
these  docks*  ThU  rent  is  not  obtainable  under  the 
present  state  of  circumstances.  Possibly  the  North- 
Eastern  Railway  Co.  might  be  inclined  to  give  it  to 
maintain  their  present  monopoly,  which,  however, 
cannot  be  interfered  with  without  connections  being 
made  with  some  other  line,  such  as  the  Hull  and 
Bamsley  Railway,  which  ia  auggeated.  The  argu- 
ment is  that  the  hypothetical  tenant  must  bo  for  the 
docka  as  they  are,  that  is,  with  the  railway  oom- 
munication  aa  it  exists,  which  the  dock  company  are 
powerless  to  alter. 

On  the  other  hand,  the  rent  which  the  arbitrator 
flnds  could  be  obtaiued  if  the  lines  could  be  let  would 
be  an  addition  to  all  the  profit  obtained  by  the  dock 
company  directly  or  indirectly  for  these  railway  lines. 
For  example*  the  £5*000  a  year  which  the  North- 
Eastem  Railway  Co»  actually  paid  for  some  years  was 
such  an  addition*  The  statute  6  &  7  Will.  4,  c.  06, 
8,1,  makes  the  rent  that  might  be  obtained  from  a 
tenant  from  year  to  year  the  criterion  of  value  of  such 
a  property,  and  the  House  of  Lords  have  decided  that 
it  ia  none  the  less  a  criterion  because  the  company 
have  no  power  to  let*  In  ahort,  tried  by  that  teat,  the 
dock  company  are  occupiers  of  railway  and  tram 
lines  which  have  a  value  for  which  at  present  they 
are  not  rated.  I  think  that  this  hypothetical  rent 
ought  to  be  taken  into  coi>sideration,  and  that  the 
rateable  value  of  the  Hneft  should  be  assessed  on  that 
basis. 

Ortkr  mried* 

Solicitorfl  for  the  appellants*  Chester ^  MayhtWt 
Broome,  cfc  OriJithH,  for  Thomas  liolden,  HulL 

Solicitors  for  tho  respondOTits,  /.  W*  8ylc*i4t  for 
ChaiharA  &  Borit  Hull* 
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Chan.  Div.  ) 
North,  J.  ] 


June  20,  21. 


In  re  Queensland  Land  and  Coal  Co. 
Davis  v.  Mabtin.  (a.) 

Company — Debenture  —  Name  left  blank  —  Equitable 
charge— Statute  of  Frauds, 

If  a  registered  debenture  is  issued  with  the  name  of 
the  ^person  to  whom  the  security  is  issued^  in  blanks  the 
document  will  be  void  as  a  deed,  bu^  may  be  a  contract  to 
issue  a  debcTiture  which  will  be  as  valid  in  equity  as  if  a 
debenture  had  been  actually  issued. 

The  signature  of  the  cJmtirman  to  a  resolution  author- 
izing the  issue  of  debentures,  followed  by  the  issue  of 
debentures  in  blank,  amounts  to  a  good  contract  within 
the  Statute  of  Frauds. 

Further  consideration. 

A  debenture-holder  brought  this  action  and  ob- 
tained a  decree  for  the  admimstration  of  the  trusts  of 
a  deed  to  secure  £120,000  7  per  Cent.  First  Mortgage 
Debentures  of  the  Queensland  Luid  and  Coal  Co. 

In  October,  1883,  the  company  had  borrowed 
£5,000  from  the  Queensland  National  Bank  upon 
agreeing  to  issue  debentures  to  the  amount  of  £20,000 
to  secure  this  advance.  Debentures  for  £64,000  only- 
had  then  been  issued.  A  resolution  of  the  directors 
to  issue  £20,000  in  debentures  to  secure  the  advance 
of  £5,000  was  signed  bv  the  chairman,  and  on  the 
24th  of  October  ike  debentures  were  issued  to  the 
bank,  the  name  of  the  person  to  whom  payment  was 
to  be  made  beinff  left  in  blank.  The  ba&  was  regis- 
tered as  the  holder  of  the  debentures.  Debentures 
for  £2,000  were  subsequently  issued  to  the  bank  under 
precisely  similar  circumstances  to  secure  a  further 
advance  of  £1,000. 

Cozens-Hardy,  Q,C,,  and  O,  F,  Hart,  for  the  plain- 
tiff.— ^The  question  in  this  case  is  whether  the  bank  is 
or  is  not  entitled  to  the  benefit  of  the  decree  in  favour 
of  the  trustees  for  the  debenture-holders.  The  bank 
holds  certain  documents  which  it  calls  debentures, 
with  the  names  of  the  persons  to  whom  they  are  issued 
in  blank.  We  do  not  dispute  that  the  company  owes 
money  to  the  bank,  but  the  question  is  if  the  bank  is 
entitled  to  the  benefit  of  the  trust  deed.  If  there  is 
any  estoppel  between  the  company  and  the  bank  it 
does  not  apply  to  other  debenture-holders. 

They  cited  MowaU  v.  Castle  Steel  Co,,  34  Ch.  D.  58, 
35  W.  E.  Dig.  82 ;  Hibblewhite  v.  McMorine,  6  M.  & 
W.  200 ;  Swan  v.  NixHh  British  Australasian  Co,,  10 
W.  E.  841,  7  H.  &  N.  603;  In  re  Regent's  Canal  Iron- 
works Co,,  24  W.  E.  687,  8  Ch.  D.  43;  Sociite 
QSnSraU  de  Paris  v.  Walker,  34  W.  E.  662,  11  App. 
Cas.  20. 

Swinfen  Eady,  Q,C,,  and  A,  Young,  for  the  Queens- 
land Bank. — Even  if  the  debentures  are  void  as  deeds 
th^  amount  to  an  agreement  to  give  a  charge, 
and  in  equity  what  is  agreed  to  be  done  is  to  be 
considered  as  done.  [They  cited  In  re  Strand 
Music  Hall  Co,,  14  W.  E.  6,  35  Beav.  156,  3 
De  Qt,  J.  &  Sm,  147;  Boss  v.  Army  and  Navy 
Hotel  Co,,  35  W.  E.  40,  34  Ch.  D.  43;  Levy  v. 
Abercorris  Co,,  36  W.  E.  411,  37  Ch.  D.  260.]  MowaU 
V.  Castle  Steel  Co,  was  a  case  in  which  debentures  were 
nevisr,  in  fact,  issued.  There  is  no  rule  that  the  blank 
in  a  deed  cannot  be  filled  up  after  execution,  and  the 
cases  relied  on,  such  as  Soci^ti  GinSrale  v.  Walker,  are 
cases  of   blank  transfers.    [North,  J.,  refeired  to 

(a.)  Eeported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law« 


Enthoven  v.  Hoyle,  13  C.  B.  303;  Shepherd's  Toodi- 
stone,  vol.  1,  p.  54;  Weeks  v.  MaiUardet,  14  Soft, 
568.]  Cole  V.  Parkin,  12  East,  471,  is  in  onr  hntor. 
Assuming  that  it  is  necessary  that  the  name  of  tb 
obligee  would  be  inserted  in  a  deed,  we  say  s  daed  ii 
not  necessary. 

Cozens- Hardy,  Q,C.,in  reply. — If  a  contract  to  gin 
a  debenture  amounts  to  a  charge,  as  the  contnctwu 
in  1883  the  bank*s  claim  is  statute  barred.  The  eerti- 
ficate  does  not  show  when  the  cou^ns  were  paid. 
The  chairman's  signature  of  the  mmutei  doei  not 
amount  to  a  signature  of  the  party  to  be  cha^ 
within  the  Statute  of  Frauds.  Even  if  there  is  i 
contract  to  give  a  charge  the  bank  should  he  pot  upon 
terms,  and  only  allowed  to  prove  for  the  Jl^,OOQ 
actually  advanced. 

Swinfen  Eady,  Q,C,,  in  reply  as  to  new  points 
raised  in  the  reply. — ^The  minute  with  the  debotsn 
is  a  sufficient  contract  within  the  Statute  of  Frauds, 
The  debentures  are  numbered,  and  by  the  coupons  it 
appears  that  payments  have  been  made  safKoentij 
recently  to  take  the  case  out  of  the  Statute  of  lioi* 
tations. 

NoBTH,  J. — In  my  opinion  the  claim  of  tiiebiok 
must  be  allowed.  The  nrst  question  is  whether  tbeie 
*'  debentures,*'  as  I  will  call  the  documents  for  eoe- 
venience,  give  a  legal  right  or  not.  To  my  mind  it  ii 
clear  that  they  do  not  do  so.  ThedocomeotniBi: 
'*The  Queensland   Land    Co.,   in    oonsideritioD  of 

£500,  will  pay  to  or  any  transferee  1590.' 

The  person  to  whom  payment  is  to  be  m«de  is  kft 
blanx,  and  that  blank  cannot  be  supplied  after  ^ 
issue  of  the  debenture  except  by  its  re-execstiiB 
after  the  omission  has  been  supplied.  Shepheri> 
Touchstone,  vol.  1,  p.  54,  Enihoven  v.  iToyte,  tod 
Weeks  v.  MaiUardet  are  sufficient  authozitj  f or  thi 
I  think,  however,  that  the  bank  has  an  eqmiable 
daim.  Assuming  a  dear,  definite  oontnot  tbit 
debentures  are  to  be  issued  in  respect  of  a  loan,  tb 
bank  has  as  good  a  claim  as  if  debentures  hid  bea 
actually  issued,  the  only  difference  bong  thittk 
claim  is  equitable,  and  not  legal,  and  is  eotitbd  ts 
hold  these  debentures  in  the  same  manner  sa  if  ^ 
name  of  the  person  to  whom  payment  is  to  be  nade  | 
had  been  filled  up  before  execution.  i 

Mr.  Hurdy,  however,  makes  two  objeotioiis  igiii*  I 
the  bank  being  treated  in  equity  as  holding  dete-  i 
tures.  The  first  is  the  Statute  of  LimitatioDa,  bet 
there  are  payments  sufficiently  recent  to  take  the  ease 
out  of  tuaX  statute.  The  second  is  the  Statatei 
Frauds;  but  I  think  there  is  a  sufficient memor*- 
dum .  The  debentures  are  admissions  by  the  ooapaaj' 
whose  seal  is  attached ;  although  they  do  not  *^ 
the  purpose  intended,  you  can  see  what  the  to* 
were  under  the  hand  of  the  party  to  be  chaigei  Cfc 
comparing  the  trust  deed,  the  resolution  of  the  23rd 
of  October,  and  the  documents  sealed  on  tiie  24^ 
October,  it  is  dear  that  they  are  sufficiently  ooooei^ 
in  point  of  time  to  show  tnat  the  ^ole is '^^'^'Tf^ 
transaction.  As  to  the  chairman*8  signatgre,  *» 
was  done  was  within  the  power  of  the  dirertoe 
The  only  possible  question  is  if  they  did  not  girv  ^ 
much  security ;  but  it  turns  out  that  this  wis  not  tft! 
case.  It  was  the  duty  of  the  chairman  to  ■^■»*f* 
this,  followed  by  the  issue  of  the  debentures  ^asff 
the  company's  seal,  was  suffident.  Jotm  v.  HcA** 
Graving  Dock  Co,,  25  W.  R.  348,  2  a  B.  J>^^^ 
strong  authority  for  this,  if  authority  is  '••^^^'Jvjl 
Hardy  says  that  case  can  be  distinguished,  beeaa* 
here  flie  contest  is  between  the  holders  of  dcbantt* 
and  the  bank.  But  in  equity  the  bank  is  a  deh*jr 
holder,  and  In  re  Strand  Mueic  HaU  Oo,  »«^;j^ 
point :  there,  too,  other  people,  lanking  aqiwv  *• 
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HlOH  COUttT* 


IW  HE  BSiJD  [A  SOLIOITOB,  &€,)— IlT  BE  HAMPSniBE  LANB  GO, 


Hjoh  Coijut. 


he  peiBona  who  had  an  equitable  olaimf  diAputed  the 

|aestion.    Again^  I  do  not  quite  aee  bow  I  can  impoae 

D8  upon  the  bank,  which  either  haa  a  claim,  or  it 

not.     If    it  haa   not,   the  claim  should  not  bo 

dinitt^sd  on  any  terras  i  if  it  has,  I  do  not  see  how  I 

I  ^epriTe  it  of  what  it  cootraeted  for. 

I  h&vG   said  nothing  of    the  sabaequent  ifisue   of 

t2,00fJ  in  debentures  J  as  tho  circumstances  are  pre- 

jy  aimilar, 

"are  that  the  bank  is  entitled  to  stand  in  equity 
f  same  position  m  if  its  name  had  been  inserted 
I  document. 

he  fund  ifl  insufficient,  the  plaintiff  is  entitled  to 
■  as  between  soHcitor  and  ciiont,  for  he  has  con- 
l  proceedings  for  the  benefit  of  all- 

'  Solicitors  for  tho  plaintiff.  Biggs ^  Rocht^  d&  Co* 
BoUcitort  for  the  other  debenture -holders,  Horm  tfe 
'  ^iumi ;   CJvipptU,  ffrijithf  ifc  Bniadlmdge* 

j  Solicitors  for  the  trustee,  Ihthhard,  Son,  ds  Evt* 
^Solidtors    for    the     Queensland    N'ational    Bank^ 


June  23. 


a,  Div.    ] 
kewieh.  J. ) 

In  T€  Bead  (A  Solicitor,  &o.).  {a.) 

fitiior  —  Ci^ti — Vendor  and  par  chaser — Sub -sale — 
"b/tleifors*  Remuneration  Act,  1881   [44  <£;  45  Vict  c. 
^)— General  Order,  r.  2  (a)  (c);  r*  4» 

pFi^err  a  solicitor  acts  for  a  purchaser  who  he/ore  com- 
iitm  sells  «  poriiou  of  the  property  to  a  sub-par cliasert 
\90ii€itor  is  entitled  to  charge  hi»  client  the  ictile/es  tm 
icie  purchase-money  for  acting  €t»  solicitor  to  the 
Tf  arid  the  scak  fee  on  the  amount  of  the  iuth- 
■  rnone)/  for  acting  as  vendor^ s  soUcltor. 


I  a  summona  by  the  solicitor  to  review  the 
fttion  of  his  bills  of  costs. 

fessrs.  Bui  man  S:  Crye  purchased  some  property 
aa  a  building  society  for  £2,550,  and  before  the 
chase  was  complet^?d  sold  a  portion  of  the  pro- 
'  purchased  to  a  Mr.  Pruddah  for  £1,800. 

aoUcitor  acting  for  Messrs.   Bui  man    *&   Crye 

'  to  them  two  billa  of  costs  under  Schetiule  I. 

be  Solicitors*  Remuneration  Act,   1881.    In  the 

I  he  chwrTgcd  them  the  scale  fee  as  purchasers  on 

1,  and  in  the  second  the  scale  fee  as  vendors  on 

The  Liverpool  District  Begistrar  in  taxing- 

fortiit^r   hill   allowed  the   solicitor  the  scale  on 

i  only*  on  the  ground  that  as  to  the  balance  he 

[•not  complete  the  purchase  :  General  Order  under 

sitors'  Remuneration  Act,    IK.Hl,  n  2(a);  and  ho 

Qowed  n  charge  made  for  the  copy  of  the  plan  on 

convr^yaxice,    for  which    the   law   stationer   had 

^  fifteen  shillings* 

farminqifm,  Q*C.,  and  P*  0,  Lawrence,  for  tho 
jnt&T,  cit«d  In  re  Laceg  tt  Son,  32  W.  R.  233,  2d 
.  D.  301  ;   General  Order,  rr.  2  [a]  (c),  4* 

L^  Clare,  for  the  clietita. 

rron,  X— This  case  is  simple  enough.     The 
,ty  was  sold  by  the  original  vendors  for  £2^550, 
Fbefore  completion  of  the  purchase  the  pnrchaacrs 
,  part  of  it  for  £1,800.     The  whole  transaction 
apleted  by  two  deeds  which  were  practically 
"  [ir9>tieons ;  by  one  pari  of  the  property  was 
_     to   a  fiub-purchaaer  for  £1,800,  and  the 
vendors  conveyed  it  direct  by  the  direction  of 

^Ef-ported  by  Francis  T.  Dijka,  Esq.,  Barriflter- 
at-Law. 


the  original  purchasers.  The  balance  of  the  pur- 
chase- money — viis.,  £750 — was  also  paid  to  themj  bat 
they  conveyed  tho  other  portion  of  the  property  to 
the  original  purchasers.  Now  waa  the  conveyance 
to  tho  sub-ptirchaser  a  conveyance  by  the  original 
vendors  to  the  original  purchoaers*  I  think  ao*  The 
purchasers  are  entitled  to  have  the  projjerty  conveyed 
aa  they  please  and  to  whom  they  please,  provided 
that  by  so  doing  they  do  not  throw  additional  co^ta 
on  the  vendors,  and  such  conveyance  is  a  conveyance 
to  the  original  purchasers*  The  result  is  that  the 
whole  £2,0  JO  is  found  by,  the  original  purchasers. 

It  is  not  that  tho  sub-purchaser  steps  into  the 
shoes  of  the  first  purchasers.  It  is  a  sub -con  tract, 
andtheyareindependentvendorB.  Supposingthiswas 
carried  out  by  independent  deeds,  First,  a  convey- 
ance to  the  original  purchasers,  then  they  themselves 
convey  to  the  snb-x>ur chaser,  no  question  at  all  would 
arise.  Both  sides  rely  on  the  case  of  in  re  Lacetf  *& 
Soji,  but  in  that  case  it  was  part  of  the  contract  that 
nf>  abstract  of  title  should  be  dehvered,  and  the  Lords 
Justices  say  that  you  cannot  deduce  a  title,  because 
thero  is  none  to  deduce,  and,  therefore,  tho  solicitor 
cannot  charge  under  Schedule  I,  of  the  Solicitors* 
Bemuneration  Act,  1881*  Here,  however,  the  solici- 
tor's contract  was  to  do  whatever  waa  necessary  for 
the  completion  of  the  conveyance.  As  it  happened 
the  cHents  did  not  require  the  preparation  of  the  con- 
veyance to  tho  sub-purchaser  with  hin  own  hands, 
but  in  substance  he  did  prepare  the  conveyance.  I 
understand  In  re  Laciy  it  Son  to  decide  that  where 
work  is  in  substance  done  it  is  sufficient.  I  think  tho 
SoUcitor  is  entitled  to  the  scale  fee  for  acting  for  the 
ptiohasera  on  £2,5^0,  and  for  acting  for  them  as  the 
vendors  on  £1,800,  As  regards  the  cony  of  the  plan 
on  the  conveyance,  it  is  a  copy  of  a  plan  which  did 
not  require  the  skill  and  labour  of  a  surveyor  to  pre- 
pare. Buch  plans  are  done  by  law  stationers,  and 
intended  to  be  covered  by  the  scale.  If  the  employ- 
ment of  a  surveyor  were  necessary  it  must  he  done, 
bnt  if  it  were  done  I  should  inquire  if  such  employ- 
ment were  necessary  before  allowing  the  charge. 

Solicitors,  J.  F,  i?rarf,  Liverpool ;  F.  Venn  i0  Ob*, 
for  Thos,  Etty,  Liverpool* 


Chan.  Div,  \  Mav  11 

Vaughan  Williams,  J,  f  ^"^^  '*^ 

In  re  Hamfshibe  LitJTD  Go*  {a.) 

Cofnpany  —  Winding  up — Pract ice^ Hupervis ion —A  dd »"- 
tioi\al  li'tfiidator—Secfiriiif — CotnpanieA  Act^  1RC2  (2o 
it  2^1  Fid.  c*  89),  a.  151.  ^ 

The  voluntary  winding  up  of  a  cmnpang  uhh  continued 
under  supervision,  artd  the  liquidator  in  the  vohmtarg 
muding  lip  contintted.  An  additional  fi^uiVirttor  was 
appointed  by  the  court. 

Held,  thai  the  additional  liquidator  must  give  security* 
In  re  European  Bank,  19  IV ,  /?*  268,  not  followed, 

A  question  had  been  raised  in  chambers  wheth^ 
an  additional  liquidator  should  be  required  to  give 
security »  and  was  now  mentioned  to  the  judge  in 
court. 

The  company  went  into  voluntary  liquidation  and 
appointed  a  liquidator ;  the  voluntary  liquidation  was 
afterwards  continued  under  supervision.  On  the 
application  of  a  bnilding  society,  which  was  the  only 
creditor  of  the  company  and  was  also  in  hquidatiou* 
the  court  appointed  one  of  the  liquidators  of  the 
building  society  to  be  also  liquidator  of  the  oompaiiy. 

(a.)  Reported  hy  Y,  de  8*  Fowke,  Esq.,  Barriiter- 
at-XAw* 
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High  Cottbt. 


In  bb  Genebal  Phosphate  Cobpobation  (Ldiitbd). 


HmHCouxi. 


Frank  Evans,  for  the  building  society,  submitted 
that  it  was  not  necessary  for  the  additional  liquidator 
to  give  security :  In  re  European  Bank,  19  W.  E.  268. 

Vaxtghan  Williams,  J.,  said  the  additional  liqui- 
dator must  give  security.  The  more  recent  practice 
had  been  to  require  security  to  be  given,  ms  lord- 
ship referred  to  In  re  Private  Investors^  Aaeoeiation, 
4th  March,  1892;  Palmer's  Winding-up  Forms,  2nd 
ed.,  p.  624. 

Solicitors,  Learoyd,  James,  <k  Mellor, 


Chan.  Div.  )  .^  .,  ^r 

Vaughan  Williams,  J.  ]  ^P'"  ^^' 

In  re  Genebal  Phosphate  Cobpobatiok  (Limited). 

In  re  Nobthebn  Tbansvaal  Gold  Mining  Co. 

(Limitbd). 

In  re  Delhi  Steamship  Co.  (Limited),  (a.) 

Company  —  Winding  up  —  Official  receiver — Report — 
Public  examination — Primd  fade  case  of  fraud — 
Companies  {Winding-up)  Act,  1890  (53  &  54  Vict.  c. 
63),  s,  8,  subsections  (2),  (3). 

Though  an  actual  expression  of  opinion  in  a  report  by 
the  official  receiver  under  subsection  2  of  section  8  of  the 
Companies  {Winding-up)  Act,  1890,  that  fraud  has 
been  committed  is  not  a  condition  precedent  to  obtaining 
an  order  for  public  examination,  yet  it  is  a  convenient 
practice,  which  the  court  will  require  to  be  followed,  that 
the  official  receiver  should  state  his  opinion  that  the  facts 
set  forth  in  the  report  of  which  he  mw  knowledge  or  in- 
formation, and  which  he  believes  to  be  true,  constitute  a 
primi  facie  case  that  fraud  has  been  committed  in  the 
promotion  or  formation  of  the  company,  or  in  relation  to 
the  company  since  the  formation  thereof 

The  following  judgment  was  delivered  by  Vaughan 
Williams,  J.,  in  court.  There  were  no  arguments  in 
court,  and  only  the  judgment  was  ddivered  in 
court. 

YAX7GHAN  Williams,  J.— The  question  I  have  to 
decide,  before  I  can  mi^e  the  order  for  examination 
asked  for  in  these  cases,  is  whether  or  not  the  state- 
ment in  terms  by  the  official  receiver  in  his  report  of 
his  opinion  that  "  a  fraud  has  been  committed "  by 
some  person  of  the  class  mentioned  in  sub-section  3 
of  section  8  of  the  Companies  (Winding-up)  Act, 
1890,  in  the  promotion  or  formation  of  the  company, 
or  in  relation  to  the  company  since  the  formation 
thereof,  is  a  condition  precedent  to  the  jurisdiction  to 
make  the  order  for  examination,  and  what  constiliates 
the  expression  of  such  an  opinion  P  Tlus  question  has 
been  before  the  Court  of  Appeal,  and  was  argued  by 
counsel  in  the  case  of  In  re  Trust  and  Investment 
Corporation  of  South  Africa,  40  W.  B.  689,  [1892]  3 
Ch.  332.  The  report  of  the  official  receiver  in 
that  case  did  not  state  in  terms  the  opinion  of  the 
official  receiver  that  fraud  had  been  committed,  but 
the  court  nevertheless  ordered  a  public  examination. 
The  judgment  of  the  court,  however,  was  only  given 
on  an  ex  parte  appeal,  and  was  in  terms  only  diluted 
to  the  question  whether  the  order  for  examination 
could  be  made  on  an  ex  parte  application,  and  whether 
the  report  need  indicate  fraud  on  the  part  of  the 
person  ordered  to  be  examined.  Since  and  in  con- 
sequence of  this  decision  I  have  always  thought  it 
right  to  make  orders  if  the  report  of  the  officud  re- 
ceiver disclosed  a  primd  facie  case  of  fraud,  even 
though  the  report  did  not  express  in  terms  the  opinion 
that  fraud  had  been  committed,  and  I  have  treated 

(a.)  Eeported  by  V,  db  S.  Fowkb,  Esq.,  Barrister- 
at-lAw* 


the  report  and  application  of  the  official  raodre 
as  a  sufficient  indication  of  the  opinion  of  tl» 
official  receiver.  It  seems,  however,  from  obser- 
vations of  members  of  the  Court  of  Appeal  in  tlie 
recent  case  of  In  re  New  Zealand  Loan  and  Ma- 
cantile  Agency  Co,  {Limited),  38  SOLICHOM' 
JouBifAL,  339,  that  the  court,  without  expresslj  de- 
parting from  the  decision  in  the  Trust  and  laved' 
ment  Corporation  case,  and  without  saying  thAt  an 
expression  in  terms  of  an  opinion  by  the  official 
receiver  that  fraud  has  been  committed  was  a  oondi- 
tion  of  the  jurisdiction  of  the  court  to  order  a  pnfalk 
examination,  indicated  a  view  that  it  was  desiiaUe 
that  the  official  receiver  should  e^qurees  in  tezms  tha 
opinion  referred  to  in  sub-section  2  of  section  8.  1, 
therefore,  haveno  w  to  consider  how  far  I  ought  toreqiDr^ 
the  expression  in  terms  of  such  an  opinion,  and  wliat 
the  nature  of  the  opinion  thus  to  be  expressed  ii. 

Now  the  object  of  the  examination  is  manifoUj 
to  ascertain  whether  such  fraud  has  been  oonmdttei 
It  is  obvious,  therefore,  that  one  should  not  read  the 
section  so  as  to  make  the  conclusion  in  fact  thst  radi 
a  fraud  has  been  committed  a  condition  precedent  in 
the  order  for  examination.  The  utmost  that  tb 
section  can  mean  is  that  the  official  reodver  should 
state  that,  on  the  information  before  him,  muxmtzi- 
dieted  and  unexplained,  he  is  of  opinion  that  a  prisA 
facie  case  is  made  of  fraud  having  beoi  committed, 
and  that  h^  believes  such  information  to  be  tme.  To 
ffive,  however,  the  words  ''  state  his  opuiioii  that  a 
&aud  has  been  committed  "  this  meaning  is  no  small 
departure  from  the  literal  meaning  of  the  woida,  for 
to  state  an  opinion  that  there  is  a  primd  fade  am 
that  a  fraud  has  been  committed  is  manifestly  not  tks 
same  thing  as  to  express  an  opinion  that  fnnd  his 
been  committed.  Some  light  is  thrown  on  the  mean- 
ing of  the  words  by  previous  legislation,  ior  tk 
opmion  of  the  official  receiver  embodied  in  his  re|K^ 
seems  to  be  made  evidence  by  rule  333  of  the  Bank- 
ruptcy Bules,  1886,  and  the  object  of  the  LegisbtaR 
generally  would  seem  to  be  to  enable  the  o&bl 
receiver  to  bring  before  the  court  matters  as  to  whkL 
he  has  no  personal  knowledge,  aild  can  only  be  age- 
ing from  mformation  and  belief.  Thus,  by  the  1^ 
section  of  the  Debtors  Act,  1869,  it  is  eoaoted 
that,  ''  where  a  trustee  inl  bankruptcy  reports  to 
any  court  exercising  jurisdiction  in  bankruptcy  tba:* 
in  his  opinion,  a  bankrupt  has  been  guilty  ol  acr 
offence  imder  this  Act,  or  where  the  court  is  iKatb£al 
upon  the  representation  of  any  creditor  or  member  cf 
tiie  conmiittee  of  inspection  tLat  there  is  groond  to 
believe  that  the  bankrupt  has  been  guilty  <^  a&j 
offence  under  this  Act,  the  court  shall,  if  it  aj^iean 
to  the  court  that  there  is  a  reasonable  probability  that 
the  bankrupt  may  be  convicted,  order  the  tnia«e  ^ 
prosecute  the  bankrupt  for  such  offienoe.'*  Now,  i& 
this  section  it  is  impossible  to  suppose  that  it  ms 
intended  that  more  should  be  required  of  tlu»  trestle 

(whose  duties  in  this  respect  are  now  performed  alio 
>y  tiie  official  receiver),  as  the  condition  of  m  coder 
to  prosecute,  than  is  required  of  a  creditor  makm^  i 
representation  to  the  court.  It  is  plain  that  in  ei& 
case  the  facts  must  be  stated,  because  the  oomti! 
only  to  order  the  prosecution  if  it  appears  to  ^eost 
that  there  is  a  reasonable  probability  that  ^e  hankn^ 
may  be  convicted,  a  matter  of  which  the  court  caxst^t 
judge  imless  the  facts  ^pon  which  the  applicatkn  a 
based  are  before  it.  Why,  then,  does  Uie  sectkc 
require  that  the  trustee  or  official  receiver  ^^ 
report  that  in  his  opinion  a  bankrupt  has  bees  gsltf 
of  an  offence  under  the  Debtors  Act  ^  It  seems  to  ^' 
because  the  official  receiver  is  entitled  to  bring  bef^^ 
Uie  court  matters  based  on  imf  ormation  and  belu^.  s 
which  case  it  is  only  reasonable  that  the  expressiaa  d 
his  belief  in  tkprimct  facie  case  of  fraud  diooH  ^ 
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HiQH  Court. 


MS0*  P,  ^UDGB  Bjf  A0OE  AXD  AWOTHIE, 


High  Couet* 


de  a  condition  of  his  obtatnitig  an  onier  for  publio 

Jiiination.      It  seeme  to  ma  tbat  section  8  of  the 

mpanies  (Winding-up)  Act,  imo,  in  the  same  way 

*nfl8  that  the  oiHdal  receiver  should  report  matters 

Rornmtion  and  belief,    but  that  whm  doiug  bo 

N>uld  pledge  himself  that  such  mattery   in   hk 

in  constitute  fraud  by  some  prson— not  deiining 

1  person— falling  within  the  deacription  of  persona 

Mentioned  in  sub-section  2  of  that  section.     1  do  not 

llj  that  the  expreesiou  of  this  opinion  is  a  condition 

^cedent,  but  I  do  say  that  it  is  convenient  in  prrujticG 

bat  the  opinion  of  the  official  receiver  should  be  so 

■TJressed,      The  opinion  so  to  be  expressed,  in  my 

^  nent,  however,  as  I  have  already  said,  is  merely 

opinion  of  the  official  receiver  that  the  facts  of 

"^   be  ba«  knowledge^  or  information  which  he 

I  to  be  true,  and  wbioh  he  set  forth  in  his  report, 

^!j  *  i^r^^ia  facie  case  that    fraud  has  boea 

itd  in    the   promotion  or  fonnation   of    the 

/,  or  in  relation  to  the   company  since    the 

*ioii   thereof.      Unless,    tbereforo,    the    ofiicial 

etver  is  prepared  to  make  this  or  an  equivalent 

ktement,  1  do  not  think  that  I  ought  to  make  an 

T^'i*^^  ^  "^^^^^  *^  ^^^  this  fltatetnent  to  each 

•^rt  I  shall  then  make  the  order  in  each  case  for 

public   examination ;    but  in    the    case    of    the 

oiphate  Co.  it  will,  in  the  first  instance,  b©  limited 

I  two  of  the  persons  named  in  the  report, 


On  this  last  oocaaion— vi^.,  tJie  22nd  of  Febniary-^n 
tJie  motion  for  the  new  trial,  Mr,  Addison  claimed  to 
be  heard  as  of  right  to  show  cause  on  behalf  of  the 
defendant,  and  the  learned  county  court  judge,  while 
oifering  to  hear  him,  declined  to  admit  his  claim  to  be 
heard  as  of  right.  The  judge  found  as  a  fact  than 
Mr,  Addison  was  not  the  solicitor  acttug  genei^Ily 
in  the  action  for  the  defendant,  and  that  the  firm  of 
Mallum  &  Co,  were  the  solicitors  so  acting. 

Section  72  of  the  Coucty  Courts  Act,  IHgS,  provides 
as  foUowa  i— **  It  shall  be  lawful  for  atiy  party  to  an 
action  or  matter  or  for  a  solicitor,  being  a  solicitor 
acting  generally  in  the  action  or  matter  for  such 
party,  but  not  a  soh'citor  retained  us  an  advocate  by 
such  first- mentioned  solicitor,  or  for  a  barrister 
retained  by  or  on  behalf  of  any  party  on  dther  side, 
but  without  any  right  of  exclusive  audience,  or  by 
leave  of  the  Judge  for  any  other  person  aUowed 
by  the  judge  to  appear  instead  of  any  purty,  to 
oddreas  the  court,  but,  subject  to  such  regulations  as 
the  judge  may  from  time  to  time  prescribe  for  the 
orderly  transaction  of  the  business  of  the  court,  the 
right  of  a  solicitor  to  address  the  court  shall  not  be 
excluded  by  reason  only  that  he  is  in  the  permanent 
and  exclusive  employment  of  any  other  solicitor.** 


a  B.  DiT.  1 

we  and  Collins,  JJ.}  ]  ^^^  ^*  -0. 

mtfi  eottTi^Suh'vaor^Iitfjht  of  uitdience—"  BoUdh^r 

-fuiy  litiitnahj  in  the  avtwA  or  maUer''^Saift£or 

iitaf/itiii  chr!^  uciing  tm  l^half  of  hU  primipa^g^ 

uuffj  Cmirh  Ad,  1S88  (51  t&  52  >7d.  e,  43),  s.  T2, 

mltcitnr,  htimj  managing  derh  to  a  firm  of  sol  id  tors 

art  acting  g^nemilg  ftr  a  party  in  an  action  in  a 

f^  court,    bttt    tiot   being   hirmdf  vdnimd,    ii   not 

ffd  to  apitear  and  mldrcM  the  kohH  on  Mm^fofsuch 

/,  fiithvugh  the  firm  havf  imtruded  him  tn  appear 

ietr  Mmlf  and  the  paHfj  asimt^. 

_  _    ^er  nisi  calling  upon  his  Honour  Judge  Snagge, 

rjidffe  of  the  county  court  of  Oxfordshire,  holden  at 

U-rford,   and  tiamuctl  ^Simmondfi  to  show  causo  why 

me  said  Judge  should  not  hear  one  Arthur  Addison,  a 

RDhcator  of  the  Sopreroe  Court,  claiming  to  appear 

i   address  the  court  oi^  an  application  for  a  new 

U    on   behalf   of  Silas  Turner,   the  defendant  in 

ii-ctjon  between  the  said  S.  Himmonds  and  the  said 

rurner,  now  ponding  in  the  said  oounty  court. 

The  faot/i,  as  stated  in  the  judgment  of  Collins,  J.. 

were  m  follows  :-* 

Mr.  Addison  was  a  fuUy  qualified  solicitor,  and  was 
be  managing  clerk  to  Messrs.  Mallaru  &  Co.,  who 
fm  the  solicitors  retained  by  the  defendant  in  the 
clfos.  At  the  hearing  on  January  25  he,  as  he  stated 
a  the  affidavit  on  which  the  order  was  obtained,  ♦*  on 
be  instructions  of  his  principals,  the  above-named 
fMirs.  jMjillam  &  Co*,  appeared  for  the  defendjMit," 
I  whose  favour  the  action  was  decided ;  and  again, 
a  February  2:2,  ho  appeared  to  oppose  a  new  trial 
by  the  direction  of  his  employers,  the  said  Measrs. 
lalkm  &  Co.,  and  with  the  assent  of  the  said 
efendant*"  He  further  averred  that  ho  had  had  the 
itire  management  on  behalf  of  the  defendant  of  the 
eedings  in  the  action  from  the  commencement, 

.  Beport^d  by  T,  E.  CoutUHouw  Dai.,  Eaq^ 
Baniater-at-Law, 


Henri/  SuUon,  for  the  county  court  judge,  Nhowed 
cause  against   the  order.— The  question  is  whether 
section  72  of  the  County  Courts  Act,  18Sy,  has  altered 
the  law  as  to  a  solicitor's  right  of  audience  in  a  county 
court.     Section  10  of  the  lo  &  16  Vict,  c,  o4  gives  a 
right  of  audience  to  an  attorney  '*  being  an  attorney 
acting  generally  in  the  action  for  a  party,*'  and  those 
words  have  been  interpreted  to  mean  **the  attorney 
acting  generally  in  the  action  "—i'.^.,  the  attorney 
retained  by  the  client  to  act  for  him;  Buftkham  v. 
Potter,  Ex  parte  lic^ern,  16  W.  B.  806,  L,  IL  *d  0.  P. 
490.     The  new  words  in  the  Act  of  1888  merely  enable 
a  solioitor  who  is  in  the  permanent  and  exclusive 
employment  of  another  solicitor  to  appear  and  address 
the  court  il  he  satisfies  the  condition  that  he  shall  be 
the  solicitor  acting  generally  ia  the  action  for  a  party : 
the  words  in  fact  give  statutory  sanction  to  the  «emhki 
in  Ex  parte  liogas.     To  give  a  solicitor  a  right  to  be 
heard  on  behalf  of  a  party  the  relation  of  solicitor 
and  client  must  exist  between  them.     The  Court  of 
Appeal  took  this  view  in  dociding  a  question  as  to 
the  right  of  audience  of  a  solicitor  under  section  212 
of  the  Bankruptcy  Act,  18(JI  :  Ex  parte  Bn^idhoase,  15 
W.  IL  1154,  L.  R.  2  Ch.  App.  f^5. 

He  also  referred  to  //.   v.  Bpnimtr,  18  L.  T.  K,  S. 
325 ;  m  W.  K.  C.  L,  Dig.  34. 

Sir  It.  K.  Webster,  QM.  (Jlollama  with  him),  for  the 
Incorporated  Law  Society,  in  support  of  the  order,— 
The  words  in  section  72,  * '  a  solicitor  acting  generally 
in  the  action  or  matter  for  such  party,"  are  wide 
enough  to  cover  a  case  such  as  the  present,  where  a 
sohcitor  managing  clerk  has.  in  fact,  acted  for  a 
•party  throughout  the  action,  although  he  has  not 
been  expressly  retained  by  him.  Ex  parte  Rf^ern 
really  turned  upon  the  question  of  retainer,  and  is  no 
authority  in  this  case,  and  tji  Broadhume'B  mse  the 
solicitor  does  not  appoa,r  to  have  had  any  authority 
to  act  for  the  bankrupt  at  alU  The  new  words  in 
section  72  were  inserted  in  order  to  enable  solicitors 
who  are  managing  olerks  to  a  firm  to  represent  their 
firms  in  actions  in  the  county  court  in  which  the  firm 
is  retained.  They  cannot  have  been  intended  merely 
to  enable  such  managing  clerks  to  appear  on  belmlf 
of  their  private  clients,  for  where  a  solicitor  is  in  the 
''  exclusive  emplpyment  ^'  of  another  solicitor  he  can- 
not have  any  clients  ol  his  own*  It  is  a  matter  of 
great  conveaiience  to  the  profession  and  to  oHonts  that 
a  managing  derk  who  has  had  the  conduct  of  the 


604 


THE  WEEKLY  REPORTER.       [mr^.mL}       VoLXUL 


High  Coubt. 


Beo.  v.  Judge  Snagge  akd  Akotheb. 


HiOHGoim. 


whole  action  should  be  allowed  to  address  the  court, 
and  the  effect  of  section  72  is  to  enable  him  to  do  so. 

Cur,  adv.  vuU. 

June  20. — Collins,  J. — This  is  an  order  calling 
upon  the  judge  of  the  county  court  of  Oxfordshire  to 
show  cause  why  he  should  not  hear  one  Arthur  Addi- 
son, a  solicitor  of  the  Supreme  Court,  and  claiming 
to  appear  and  address  the  court  on  behalf  of  one  Silas 
Turner,  the  defendant  in  an  action  in  the  said  county 
court.  [EQs  lordship  then  stated  the  facts  as  above 
set  out,  and  continued : — 1  The  learned  county  court 
judge  fiods  as  a  fact — and  this  was  a  matter  of  fact 
for  his  decision  {Bookham  v.  Potter,  Ex  parte  Rogers) 
—that  Mr.  Addison  was  not  the  sohcitor  acting 
generaUy  in  the  action  for  the  defendant,  and  that 
the  firm  of  Mallam  &  Co.  were  the  solicitors  so  acting. 
The  question  turns  upon  the  72nd  section  of  the 
CounW  Courts  Act,  1888,  which  runs  as  follows  :— 
'*  It  shall  be  lawful  for  anv  party  to  an  action  or 
matter,  or  for  a  solicitor,  being  a  solicitor  acting 
generally  in  the  action  or  matter  for  such  party,  but 
not  a  souoitor  retained  as  an  advocate  by  such  first- 
mentioned  solicitor,  or  for  a  barrister  ...  or,  by 
leave  of  the  judge,  for  any  other  person  allowed  by 
the  judge  to  appear  instead  of  any  party,  to  address 
the  court,  but,  subject  to  such  regulations  as  the 
judge  may  from  time  to  time  prescribe  for  the  orderly 
transaction  of  the  business  of  the  court,  the  right  of  a 
solicitor  to  address  the  court  sJiall  not  be  excluded  by 
reason  only  that  he  is  in  the  ^permanent  and  exclusive 
employment  of  any  other  solicitor.**  The  question  is 
whether,  under  this  provision  of  the  above  section 
and  on  the  facts  as  found  by  the  learned  judge,  Mr. 
Addison  was  entitled  as  of  right  to  be  heard.  The 
learned  judge  has  held  that  he  was  not. 

With  the  exception  of  the  concluding  words  in  italics 
the  section  is  identical  with  Uiat  of  the  earlier  Act,  15 
&  16  Vict.  c.  64,  s.  10.  Sir  R.  Webster,  who  argued  for 
Mr.  Addison,  did  not,  indeed,  admit  that,  under  the 
former  Act,  his  client  would  have  had  no  right  of 
audience,  but  his  main  contention  was  that  the  new 
words,  at  all  events,  made  it  dear  that  the  right  now 
existed.  It  is  to  be  observed  that  the  new  words  do 
not  in  terms  confer  any  right  on  any  person  not 
theretofore  entitled.  They  merely  provide  for  the 
removal  of  a  possible  bar  to  a  right  otherwise  com- 
plete. This  Uirows  us  back  on  the  first  part  of  the 
section  to  see  whether  it  conferred  a  prima  facie 
right  on  Mr.  Addison  to  address  the  court.  If  so,  he 
was  not  disabled  from  exercising  such  right  by  the 
fact  that  he  was  in  the  permanent  and  exclusive 
employment  of  Messrs.  Mallam  &  Co.  What,  then, 
IS  the  standard  laid  down  by  the  section  by  which  to 
determine  whether  a  solicitor  is  entitled  to  address 
the  court  ?  It  is  that  he  must  be  **  a  solicitor  acting 
generally  in  the  action  or  matter  for  a  party  to  the 
action  or  matter."  Does  this  embrace  a  solicitor 
who  is  not  retained  by  the  party,  but  who  appears^ 
only  as  the  servant  or  agent  of  the  solicitor  or 
firm  so  retained  under  orders  received  from  him 
or  them?  There  is  weighty  autiiority  imder  the 
former  statute  that  it  did  not.  '*  There  can,"  says 
Blackburn,  J.,  dealing  with  the  same  words  in  Beg. 
V.  Spooner,  **  only  be  one  attorney  for  a  party  at  a 
time  " ;  and  in  Bookham  v.  Potter,  Montague  Smith,  J., 
says:  ** Under  15  &  16  Vict  c.  54  the  only  attorney 
who  is  entitled  to  be  heard  in  the  county  court  is  the 
attorney  acting  generally  in  the  action ;  the  fact  of  his 
being  clerk  to  another  attorney  would  not  preclude  his 
right  to  be  heard.  But  the  matter  of  fact  was  for  the 
consideration  and  determination  of  the  learned  judge. 
If  he  found  that  he  was  not  acting  as  the  attorney 
generally  in  the  action  his  refusal  to  hear  him  was 
quite  right."    Bovill,  C.J.,  with  whom  Wills,  J., 


concurred,  dearly  explains  the  drcomstancei  wliidi 
would  under  that  statute  have  entitled  a  mioagin^ 
clerk  to  audience.  He  says,  ''  Although  it  tonii  oit 
that  the  point  is  not  raised  by  the  affidavit  on  wbick 
the  rule  is  founded,  I  think  it  right  to  say  tint  ia 
my  opinion  there  is  nothing  in  the  fact  of  a  geotte- 
man  being  derk  to  another  to  prevent  his  being  beud 
as  the  attorney  in  the  cause.  He  must,  howe?er, 
satisfy  the  requirement  of  the  statute  (15  ft  16  Yiet. 
c.  54,  s.  10)  by  showing  that  he  is  the  attorney  tcto^ 
genendly  in  the  cause.  .  .  .  Who  is  to  detennine 
whether  or  not  the  attorney  is  acting  generaUy  in  the 
action  H  The  judge  before  whom  the  party  tppean 
has  the  best  means  of  determining  that  qiiesti<m 
...  he  seems  to  have  hdd  that  Mr.  Bogen  wat 
aoUng  merdy  as  derk  to  Mr.  Stenning,  and  wit  sot 
engaged  generally  as  attorney  in  the  cause.*'  Itu 
obvious,  therefore,  that  the  judges  in  tbit  caie 
thought  that  though  a  managing  clerk  might  be  re- 
tain^ by  and  act  for  the  party  generally  in  the  adkm 
it  would  be  a  question  of  fact  whether  he  was  adaig 
as  such  or  memy  as  derk  for  somebody  else,  sodthit 
both  t^e  principal  and  the  derk  could  not  at  tbeiuDe. 
time  be  the  attorney  actins^  eenerally  in  the  aotira. 
But  it  is  suggested  that  all  ^ese  learned  jodjfes  did 
not  realize  or  remember  that  the  words  of  the  ststote 
are  **  an  attorney"  and  not  **the  attorney"  actmg 

generally  in  the  action.  Bovill,  C.  J.,  however,  begiM 
y  quoting  the  exact  words  of  the  statute,  tod  it 
seems  dear  to  me  that  they  must  have  been  presei^ 
to  the  minds  of  idl  the  judges.  I  tiiink  the  indefinite 
artide  is  used  in  the  statute,  becauae  it  is  dealing  wiA 
any  action  and  any  party  to  fui  action  and  wiaaoj 
one  of  a  certain  das^— viz.,  solidtors  and  hanisten- 
and  the  indefinite  artide  is  therefore  more  appro- 
priate ;  but  when  in  a  given  case  a  solidtor  orfim  of 
solidtors  is  retained,  he  or  it  becomes  the  sohoitaror 
firm  of  solidtors  acting  generally  in  the  action  or 
matter.  I  think  a  sohdtor  cannot  be  said  to  Ik  i 
solicitor  acting  generally  in  the  action  or  matter  fer  t 
party  unless  the  rdation  of  solidtor  and  dieot  eofi 
between  him  and  such  party.  It  may  well  be  tk»t 
when  a  firm  is  retained  each  member  of  the  fim  wxi 
be  described  as  a  solidtor  actsn^  generally  in  tie 
action  for  the  party  who  retains  him,  but  I  think  tte 
same  could  not  be  said  of  a  managing  derk  wbo  v» 
not  retained.  The  position  of  managing  derk,  wto 
held  by  a  solicitor,  though  it  does  not  exdude  fabi 
does  not  qualify  him  to  daim  audience.  That  bss 
depend,  I  think,  on  whether  he  is  found  as  a  facito 
be  a  solicitor  retained  by  a  party  and  acting  geos- 
ally  for  him  in  the  action  or  matter. 

I  think  the  observations  of  Lord  Oainis  in  ^> 
parte  Broadhouse  are  applicable  to  this  casa  ^f 
speaking  of  section  212  of  the  Bankruptcy  ^^^S^ 
which  authorized  solidtors  to  appear  uid  plead  to- 
out  employing  counsel,  he  says :  **  That  •^^***^ 
not  in  any  way  alter  the  ordinary  character  in  «v 
alone  a  solidtor  is  entitled  to  appear  in  any  wrt- 
viz.,  as  solidtor  for  a  particular  dient.  BQs  •FP^ 
ing  in  that  character  is  the  condition  of  his  ba^ 
heard,  and  for  obvious  reasons.  The  main  objad  6 
allowing  and  favouring  the  appearance  of  a  »J^ 
as  representing  another  person  is  that  the  conrtdW* 
have  before  it  a  person  who,  on  the  one  baad,  » 
under  an  obligation  to  the  court  because  he  »«  J?* 
its  officers,  and,  on  the  other  hand,  is  under  an  ohEg*- 
tion  to  the  suitor  because  he  is  in  prifity  w^  ^ 
and  is  the  actual  person  who  represents  him.  ta«« 
that  chain  of  connection  is  maintained  and  kift  og*' 
plete  the  object  of  allowing  solidtors  to  afpegg 
bdialf  of  other  parties  is  entirdy  ^^•*^"  ^Sf 
upon  this  view  the  oourt  {Jjm  Oairns  and  »* 
L. JJ.)  uphdd  the  refusal  of  the  oommisatonsn  to  » 
a  gentleman  whose  position  was  vwy  similar  to  ■» 
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High  CoimT, 


p  Addieon  in  this  case — viz*,  a  quaMcd  Bolicitor 
I  mem&gmg  clerk  for  the  tirm  aotually 
I  tht&k  the  standard  by  which  the  court 
I  the  right  of  audience  in  that  case  is  ylrtually  the 
I  a»  that  laid  down  by  the  statute  ia  the  case 
)  us,  The  test  put  by  Lord  Cairns  was^  ''  Is  the 
I  who  olaimfl  audience  the  solicitor  of  a  particular 
at;-'"  The  condition  required  by  the  statute  is 
;  Hr  ihall  be  **»  soHcitor  acting  generally  for  a 
_'  in  the  action  or  matter/^  and  it  seeraa  to  mo 
"the  sanse  reasons  which  prevented  him  having 
Doe  in  that  case  aa  solicitor  for  the  bankrupt 
'  prmot  him  from  having  audience  in  this  caae 
Sdtor  acting*  generally  for  the  defendant  in  the 
In  both  cases  the  objection  of  waBt  of  privity 
Q  him  and  the  client  equally  applies.  The 
tinly  difference  between  the  two  cases  lies  in  the  use 
of  tJie  indefinite  article  in  the  itatute  whicli  I  have 
tli^y  considered,  I  think  the  Legislature  cannot 
Ute intended,  merely  by  using  the  indefinite  instead 
of  the  definite  article,  to  create  a  class  of  advocates 

im  to  the  objections  pointed  out  by  Liord  Caimi, 
i  this  w  the  proper  view  of  the  words — "  A  sohoi- 
itoling  generaUy  in  the  action  or  matter  for  auch 
pirty"^have  the  added  words  of  the  new  section 
t^ter&d  the  law  ?  I  think  not.  I  think  they  only 
ramove  a  posftible  doubt,  and  expressly  enact  the  pro* 
pHMition  covered  by  the  Jteriibte  in  Buokham  v.  Potter — 
Itir,  that  the  fact  that  a  qualified  aolieitor  is 
BAnaging  clerk  to  someone  else  shall  not  of  itself 
lebar  him  from  having  audience  as  solicitor  for  a 
ikrty,  provided  be  can  show  that  he  is  such  solicitor  * 
fhkh  in  this  case  he  cannot.  This  is  the  view  taken 
jf  JudgQ  Hey  wood  in  his  able  work  (Annual  County 
bnrt  Practice,  1894,  p.  236),  and  by  the  learned 
lidge  in  this  case,  with  the  conclusion  and  reasoning 
f  whole  judgment  I  agree.  I  am,  therefore^  of 
Enmon  that  this  order  must  be  discharged* 

Gate,  J.— If  this  had  been  res  «ora,  I  should  have 
mud  great  difficulty  in  coming  to  the  conclusion  that 
I©  words  in  the  15  &  lU  Yict  c.  54,  s.  10 — **  It  Bhali 
I  kwlul  for  the  party  to  the  suit  or  other  proceeding, 

for  an  attorney  of  one  of  her  Majesty's  superior 
rffl  of  record,  being  an  attorney  acting  generally 

the  action  for  such  party *'^mean  "It  shall  hne 
wful  for  tliG  party  to  the  suit  or  other  proceeding, 

for  an  attorney  of  one  of  her  Majeity'i  superior 
Arts  of  record,  being  the  attorney  acting  generally 

the  action  '* ;  and  I  should  have  been  at  a  loss  to 
Igest  any  reason  why  the  Act  should  use  this  round - 
out  expression  instead  of  saying  aiuiply,  "  It  shall 

lawful  for  the  party  to  the  suit  or  other  proceeding, 
for  hiB  attorney,  being  an  attorney  of  one  of  her 
ijeaty's  superior  courts  of  record.**  But  upon 
liideration  of  the  language  used  by  the  judges  in 

parU  Bc*gers,  and  in  the  face  of  the  opinion  of  my 
»ther  Collins,  I  feel  that  it  is  not  open  to  me  to 
mder  that  question^  and  that  I  must  deal  with  the 
latruction  of  that  section  as  if  the  words  used  had 
m  "an  attorney,  &c,»  being  the  attorney  acting 
wraliy  in  the  action.'*  When  I  come  to  interpret 
■e  worde  I  respectfully  concur  in  the  opinion  of 
pd  Blackburn  that  there  can  only  be  on©  attorney 

a  party  nt  a  time,  and  that  the  words  *'  the 
tfney  for  the  party  "  do  not  include  the  managing 
i  oi  the  attorney  in  whose  name  the  proceedings 
be  action  are  conducted.  If,  as  under  these  cir- 
iA|,anced  I  am  bound  to  hold,  that  is  the  true  con- 
tion  of  the  lo  &  IG  Vict,  e,  64 »  a,  10,  I  do  not 
HOW  I  can  put  a  different  construction  on  what  are 
■UkUr*  if  not  identically ,  the  same  words  in  the 
Kof  1888, 

Sia  beem  contended ,  however,  that  the  words  of 
itotote  oi  l^d — "  ^^^  right  of  a  solicitor  to  address 
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the  court  shall  not  be  excluded  by  reason  only  that 
be  is  in  the  permanent  and  exclusive  employment  of 
any  other  solicitor  "--enable  us  to  decide  this  case 
in  favour  of  the  applicant.  If  I  could  read  the 
words  as  they  stand—**  A  solicitor  being  a  solicitor 
acting  generally  in  the  action  or  matter  for  such 
party  " — I  should  think  there  was  great  force  in  this 
con  tention.  The  word  s  naturally  apply  to  a  m  anaging 
clerk  for  a  solicitor  who  is  himself  a  HoUcitor^  and 
who,  as  managing  clerk,  has  had  the  management 
and  control  of  the  action ^  and  I  do  not  understand 
what  the  expression  "  exclusive  employment  " 
meansj  unless  it  means  that  ho  is  excluded  from  carry- 
ing on  business  on  his  own  account.  But,  as  I  have 
said,  I  think  I  am  precluded  from  reading  the  words 
as  they  stand.  The  clause  says  that  *'  the  right  of  a 
solicitor  to  address  the  court  shall  not  be  excluded 
by  reason  only  that  he  is  in  the  permanent  and  exclu- 
sive employment  of  any  other  solicitor,''  But  the 
right  of  a  solicitor  who  is  a  managing  clerk  of  the 
sohcitor  in  the  action,  and  who  has  had  the  manage- 
ment and  control  of  the  proceedings  in  the  action,  is 
not  excluded  on  the  ground  specified  in  the  clause, 
but  on  the  ground  that  bo  is  not  the  sohcitor  acting 
generally  in  the  action.  I  am,  therefore,  compelled 
to  come  to  the  somewhat  absurd  conclusion  that  this 
clause  has  no  meaning  at  all,  and  does  not  in  any  way 
affect  the  construction  of  the  Act.  It  is  said  that  it 
refers  to  a  managing  clerk  to  a  sohcitor  who  is 
allowed  to  carry  on  buaioess  in  the  coimty  court 
without  limit  in  his  own  rame  and  for  his  own 
benefit.  But  I  confess  I  do  not  see  how  such  a  man 
can  be  said  to  be  in  the  exclusive  employment  of  the 
soHcitor  whose  managing  clerk  he  is,  and  I  very  much 
doubt  whether  such  arrangements  exist  to  any  con- 
siderable extent  in  the  profession,  I  have  a  strong 
suspicion  that  the  clause  in  question  waa  intended  to 
put  an  end,  in  favour  of  managing  clerks  who  are  also 
solicitors,  to  the  question  whether  they  could  address 
the  court  in  matters  in  which  they  had  been  acting 
generally  for  the  party.  But,  even  if  this  is  so,  I  am 
afraid  the  words  used  are  not  sufficient^  so  long  as  I 
am  obliged  to  construe  the  words  **  being  a  solicitor 
acting  generally  in  the  action  '*  as  meaning  the  same 
thing  as  the  words  **  being  the  sohcitor  acting  gener- 
ally in  the  action.''  I  agree,  therefore,  that  this 
nile  must  be  discharged. 

Euk  dMiargtiL 

Solicitor  for  the  county  court  judge,  The  BQUcitar 
to  the  Treatn^rr/, 

Sohcitor  for  the  Incorporated  Law  Society,  E,  IF, 


May  23, 


Q.  B.  Div.  ) 

(Cave  and  Wright,  JJ,)  j 

HaBPHK  V*  MAttCKS,  {«,) 
Criminal  taw^Unalt^  to  animaU--^'  *  Bomesttc  animah  " 

^Lions  kejd  in  a  cage^CrtteUy  to  Animah  Ad^  IB49 

(12  ifi  13  Vict.  c.  d2\  M.  2,  29—Criidlj/  io  Auitjuik 

Act>  1854  (17  tfc  19  Vict,  c,  60),  9.  3. 

A  wild  animal  in  a  cage  is  not,  %  Hit  mtnfact  0/  ita 
cofijincment,  a  **  domiestic  onfrtK*/,'* 

The  respondejitt  acconipaiiitd  btf  a  *"*  skirt  dancer t^* 
enttr^d  a  cage  contaimug  five  linns,  and,  arnml  with  a 
tcfiip  and  strouff  pole,  liept  the  lions  in  subjection  while 
his  eompiinion  danced;  and,  at  thts  amdusion  of  the 
performanUf  one  of  the  lions  ivai  tmtdt  to  Jump  over  a 
board* 

(a.)  Eepcirted   by  T.   Hollib  WaxJ£EE,   Esq,, 
Barrister-at'-I^w. 
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High  Coubt. 


Habpebv.  Maboks. 


HiQHCk>oi. 


Heldt  that  the  lion  wa$  not  a  '*  domutic  animal,**  and 
the  rt$pondent  could  not  he  convicted  of  ill-treating  it. 

Case  stated  by  Mr.  De  Butzen,  metropolitan  police 
magistrate  sitting  at  Westminster. 

On  the  2l8t  of  March,  1894,  the  respondent  was 
charged  at  Westminster  on  an  information  laid  under 
section  2  of  the  Cruelty  to  Animals  Act,  1849,  and 
alleging  '*  that  on  the  27th  of  February,  1894,  at  the 
Boyal  Aquarium,  Westminster,  he  did  cruelly  beat, 
ill-treat,  abuse,  and  torture  a  certain  animal,  to  wic, 
a  Hon." 

For  the  appellant  it  was  contended  that  the  lion, 
being  kept  m  confinement,  was  a  domestic  animal 
within  the  meaning  of  the  Act,  and  Swan  y.  Sandere, 
29  W.  B.  538 ;  Colam  v.  PageU,  32  W.  B.  289,  12  Q. 
B.  D.  66 ;  and  Aplin  v.  ForriU,  ante,  p.  95,  [1893] 
2  Q.  B.  57,  were  i^ed  upon. 

The  facts  proved  were : — The  lions,  five  in  number, 
were  from  four  to  five  years  old,  and  were  kept  in  a 
cage  five  yards  long  by  four  yards  wide.  The  public 
were  admitted  at  an  extra  charge  to  see  their  per- 
formance. A  lady  known  as  a  skirt  dancer  enters  the 
cage,  accompanied  by  the  respondent,  who  is  armed 
with  a  formidable  whip  in  one  band  and  a  strong  pole 
with  a  steel  head  to  it  in  the  other.  With  the  aid  of 
these  weapons  the  lions  are  kept  in  subjection  while 
the  lady  dances,  and  subsequently  one  of  the  lions  is 
made  to  jump  over  a  board  several  times.  In  no 
sense,  except  as  above  stated,  did  these  lions  differ  in 
any  way  from  any  other  wild  animals  kept  in  con- 
finement in  the  Zoological  Gardens  or  elsewhere. 

The  learned  magistrate,  in  view  of  Budge  v.  Parsons, 
11 W.  B.  424,  3  B.  &  S.  382,  and  Filburn  v.  The  Peoples 
Palace  Co.,  38  W.  B.  706,  25  Q.  B.  D.  258.  was  of 
opinion  that  a  lion,  even  when  kept  in  confinement, 
cannot  be  said  to  be  a  domestic  animal  within  the 
section,  and  he  dismissed  the  case  without  deciding 
whether  there  had  been  any  cruelty  in  fact ;  evidence 
was  given  on  that  issue  on  behalf  of  the  appellants, 
but  in  consequence  of  the  magistrate's  decision  on  the 
.  other  point  die  defendant's  witnesses  were  not  called. 

By  section  2  of  the  Cruelty  to  Animals  Act,  1849  : 
*'If  any  person  shall  cruelly  beat,  ill-treat,  over- 
drive, abuse,  or  torture,  or  cause  or  procure  to  be 
cruelly  beaten,  ill-treated,  over-driven,  abused,  or 
tortured,  any  animal,  every  such  offender  shall  for 
every  such  offence  forfeit  and  pay  a  penalty  not 
exceeding  £5." 

By  section  29 :  "  The  word  '  animal '  shall  be  taken 
to  mean  any  horse,  mare,  gelding,  bull,  ox,  cow, 
heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog,  pig; 
sow,  goat,  dog,  cat,  or  any  other  domestic  animal." 

By  section  3  of  the  Cruelty  to  Animals  Act,  1854 : 
*'  The  words  and  expressions  to  which  a  meaning  is 
affixed  by  12  &  13  "Vict.  c.  92,  and  which  are  intro- 
duced into  this  Act,  shall  have  the  same  meaning  in 
this  Act,  and  the  word  'animal'  shall  in  the  said 
Act  and  in  this  Act  mean  any  domestic  animal, 
whether  of  the  kind  or  species  particularly  enume- 
rated in  clause  29  of  the  said  Act  or  of  any  other 
land  or  species  whatever,  and  whether  a  quadruped 
or  not." 

WUlis,  Q.C.,  and  Cdam,  for  the  aijpellant— 
«  Domestic  "  refers  to  the  state  and  condition  of  the 
animal  at  the  time  of  the  alleged  cruelty.  It  is  a 
question  of  degree,  and  depends  upon  the  extent  to 
which  the  animal  has  been  Drought  under  the  conlxol 
and  training  and  discipline  of  man.  It  is  a  question 
of  the  individual,  and  not  of  the  species,  and  any 
^ynimikl  may,  by  treatment  and  restriction,  have  its 
original  viciousness  so  modified  as  to  be  brought  within 
the  definition.  The  Act,  therefore,  ftpplios  ^  "^^ 
Rnimftla  in  Confinement*  [Wbioht,  J. — ^Then  domestio 
equals  domesticated.]    The  decision  of  the  magistrate 


amounts  to  a  finding  that  it  is  impossible  tliat  a  htm 
should  be  a  domestic  animal,  and  that  a  wild  animal 
kept  in  confinement  in  this  way  and  brought  nndsr 
the  control  of  man  should  pass  into  the  dass  of 
domestic  animals.  There  was  evidence  here  whic^ 
would  have  justified  a  finding  in  fact  that  these  Hona 
had  passed  into  the  dass  of  domestic  animals.  In 
Colam  V.  Fagett,  linnets  originally  wild  had  been 
caught  and  then  trained  and  used  as  decoy  birds  for 
the  purpose  of  birdoatehing,  and  it  was  held  that 
they  were  within  the  protection  of  the  Act.  lltty 
were  wild  animals  kept  in  confinement  just  as  theR 
lions  were.  In  Swan  v.  Sanders  "  young  nnacclima- 
tized  parrots  "  were  held  not  to  be  domestic  animals ; 
but  the  court  was  far  from  saying  that  under  no  oir- 
cumstences  could  a  parrot  be  a  domestio  animal  (tee 
judgment  of  Grove,  J.).  In  Aplin  v.  ForriU  the  wild 
rabbits  were  only  reoencly  caught,  and  time  bad 
not  elapsed  and  control  had  not  been  exercised 
upon  them  so  as  to  bring  them  within  the  definitaoii 
of  domestic  animals.  They  were  on  the  same  l0?el 
as  a  bagged  fox,  and  that  case  is  very  dilEere&t 
from  the  present,  where  animals  originally  wild,  bat 
now  reduced  to  subjection  and  kept  in  oonfinemeat, 
are  exhibited  for  the  profit  of  the  person  who  is 
charged  vrith  having  ill-treated  them. 

Poland,  Q.C.,  and  Bonsey,  for  t^e  magistrate,  were 
not  called  upon. 

Cayb,  J. — ^I  am  of  opinion  that  the  answer  to  ti^e 
question  which  we  are  asked  to  decide  is  that  tbaie 
Uons  aro  not  domestic  animals.  They  are  wild 
animals  in  confinement,  neither  more  or  less,  and  «« 
not  within  the  scope  of  the  Act.  These  Acts  are  very 
modem,  and  the  feelings  which  have  caused  thess  id 
pass  may  very  well  be  still  aocomulating  and 
strengthening,  but  we  have  to  deal  with  the  words 
of  the  Act  of  1849,  which  confer  protecticm  osi  a 
variety  of  animals  specifically  enumerated  and  aQ 
tamed  to  serve  some  useful  purpose  to  mankind,  aad 
on  "  otiier  domestic  animals  ;  that  expriiaoinr 
cannot  be  extended  beyond  animals  possessmg  tiic 
general  features  of  those  which  have  been  moDtioaed. 
and  one  of  those  features  consists  in  being  tamed  for 
the  use  of  man.  Animals  are  sometimes  so  alt»«d 
by  being  domesticated  as  not  to  resemble  the  wild 
stock  from  which  they  sprung ;  I  do  not  say  that  t^i 
is  essential,  but  the  mere  catehing  and  confimng  is  not 
sufficient  to  bring  them  within  the  Act.  The  strongeit 
case  in  favour  of  the  appellant  here  is  the  case  of  tke 
linnets  which  originally  had  been  wild  birds  boi 
which  had  been  tamed  for  use  as  decoys,  and  theveicwe 
made  subservient  to  the  use  of  man ;  and  if  that  mm 
can  be  supported  it  must  be  on  that  g^round.  It  is 
impossible  to  say  that  a  wild  animal  in  a  cage  by  tfe 
mere  fact  of  its  confinement  is  a  domestic  aimfitl. 
Here  the  lions  were  kept  in  a  cage,  and  preveated  bv 
terror' from  following  their  natural  instincts  a&l 
tearing  the  skirt  dancer  in  pieces,  l^iat  is  insiiflii  .'wt, 
and  this  appeal  must  be  dismissed. 

Wright,  J.— I  agree  with  Mr.  Willis  in  tliia,  ^taX 
an  animal,  however  wild  by  nature  and  howew  litbe 
domesticated  at  one  time,  may  become  a  liunuiisiir 
animal  under  certain  cuncumstanoes,  as  brniting 
leopards,  fishing  otters  (as  used  in  ChinA),  a^ 
elephants  misfit  be,  and  indeed  I  should  lM>ld  tksi 
they  were.  To  my  mind  the  test  is  that  tbe  x 
ought  to  be  of  a  kind  which  is  ordinarily  doi 
or  ought  to  be  itself  in  fact  domesticated. 

Appeal  dismissed. 

Solicitors,  Lindsay,  Greenfidd,  4b  Mos^m  ;  SelicAen 
to  the  Treasury. 
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HioB  CouaT, 

EeO.  V,  JOKBS  AKB  AnOTHEE. 

High  CotmT, 

May  28. 


Q*  B.  Div,  ] 

km  and  Gollms,  JJ.)  i 

Beq»  f*  Jo2a:s  AKD  Akotheb,  (a.) 

riiee^^CosU — Habeas    coijtJiA-^ Proceedings    on   the 
I  »idr  qf  tiie  i/u&m's  Btnch  iHvtsfon—Jtidkettttr^ 
[A^,  IfiiKj  (sa  <£•  ^4  Vid.  c.  44),  a*.  4,  5. 

rAif  nmrt  has  power f  undiT  sedimi  5  c/  (A*:  t/uJ*ot(tire 
iff,  1890^  to  £/ratti  a>afo  *a  €mm  of  habeas  corpus, 

iid  eourt  havjfig  made  an  order  ia  regard  to  a 
■tic  on  a  succesBful  motioiL  for  a  haheaa  cffrpitSj  tbe 
tiou.  whether  the  ooutt  had  power  to  order  the 
adenta  to  jiay  cost3  waa  reserved  for  argument. 
B/  tbe  JudicAture  Act,  1890  (53  &  54  Vict,  c*  44), 
i,  '*Kothing  in  this  Act  ahall  alter  the  practice  in 
'  criminal  cause  or  matter  or  in  hankruptcy,  or  in 
^ings  on  the  Crown  aide  of  the  Queen's  Bench 
nou  *'  ;  and  by  section  o,  **  Siibjeot  to  the 
me  Court  of  Judicature  Acts  and  the  Rules  of 
I  made  theronnder  ^  and  to  the  express  proYisions 
ny  statute,  whether  passed  before  or  after  th© 
Qincfnceineut  of  tiiis  Act,  the  costs  of  and  incident 
to  fill  proc-eedings  in  the  Supreme  Court)  including 
tho  s  J  ministration  of  estates  and  trusts,  shall  be  in 
th©  (liicretion  of  the  court  or  judge,  and  the  court 
ar  iudge  shall  have  full  power  to  determine  by  whom 
urn  to  what  extent  such  costs  are  to  be  paid*" 

(f.  Terrdl^  for  the  applicant. — The  court  has  power 
unt  costs  in  a  case  of  hahms  €<trpits.     [He  was 

Jfn^Usk  IJarri^on^  for  the  respondents. ^The  ques* 
i  turns  on  the  true  meaning  of  section  u  of  Finlay^a 
That  statute  only  settles  procedure.  It  does 
ad  the  jurisdiction  of  the  court.  Prior  to  the 
_  ature  Act,  t873,  no  costs  could  bo  recovered  in 
coeeedings  of  hahfaa  cor  pits  either  by  common  law  or 
teutc :  iJod^r^  cfwe,  6  W.  E,  537,  2  De  G,  &  J,  510, 
CllTBt  J* — That  is  quite  clear,]  Orders  Go  and  <38  did 
oi  enJ  arge  th  e  powers  o  f  the  court .  Beforethoserules 
fern  made  there  was  no  power  to  ^ve  costs  on  the 
I  side  of  the  Queen* s  Bench  Division :  In  re  MUls^ 
3a  W.  B.  65,  34  Ch,  D,  24  ;  Beg.  v.  Jackson, 
r.  B*  407,  [1891]  I  Q.  B.  671.  These  proceedings 
\  taken  on  the  Crown  side  of  the  Queen's  Bench 
1,  and  the  court  has,  by  section  4  of  Pinlay*s 
more  power  as  to  costs  than  it  had  before  the 
[Cave,  J.— But  it  is  said  that  this  is  not  on  the 
side  of  the  Queen's  Bench  Division.]  The 
iennt  had  an  option,  and  chose  to  come  to  the 
side*  [Gave,  J,— This  court  is  exercising  th© 
ction  of  the  Court  of  Exchequer.]  London 
Couneil  V.  (Ihurchwardtmy  ttr.^  of  Westflam,  40 
'B69,  602,  [1892]  2  Q.  B,  173,  decides  that  there 
v^er,  since  Finlay's  Act,  to  give  costs  to  a  sue- 
.  app^ant  in  a  case  stated  by  quarter  seesions. 
,  V-  Ju^ticet  of  Countif  o/Lojidon,  c^c,  ante^  p.  225, 
1  Q,  B.  453,  it  was  held  that  the  right  to  grant 
Olli&ition  not  being  a  jurisdiction  belonging  ex- 
lavely  to  the  Crown  side  of  the  Queen's  Bench 
Hsioii,  the  court  ma^  make  an  order  as  to  costs. 
T  ttnder  the  old  practice  the  court  had  jurisdiction 
j^robibitions  to  ^ve  coats  to  t];e  successful  appli- 
The  decision  in  In  re  Mills'  Estate  having  left 
w  nnsettledj  Finlay's  Act  was  passed  to  codify 
r,  not  to  extend  it. 

3,  J. — We  are  much  indebted  to  Mr,  Harrison 
way  in  which  he  has  laid  the  law  of  this  ques- 

Lj    Bepoited   by  Theobajud   Mathew,   Esq., 
■^  £arnater-at-LaWi 


tion  before  us.  Undoubtedly  the  case  of  Etg.  v. 
Judice^  of  VounUj  of  London  does  not  go  the  whole 
length  we  are  asked  to  go  on  this  occasion.  In  that 
case  the  application  was  for  a  prohibition.  It  was 
admitted  that  there  was  jurisdiction  to  refuse  a  pro- 
hihitjon  with  CMsts,  and  it  was  assumed  that,  if  it  was 
a  ease  belonging  to  the  Crown  aide  of  tho  Queen's 
Bencli  Division ,  costs  could  not  bo  given-  But  the 
case  did  not  belotjg  Pitclusively  to  the  Crown  side  of 
the  Queen's  Bench  Division,  because  formerly  any  of 
the  superior  courts  could  grant  prohibition,  and  in 
many  such  cases  the  courts  had  given  costa.  It  waa 
therefore  held  that  there  was  power  to  make  an  order 
as  to  costs.     The  queation  there  was  whether  section 

4  of  Finlay's  Act  took  away  the  power  to  make  an 
order  ns  to  costs*  The  answer  was  that  the  section  did 
not  take  away  that  power,  and  I  do  not  see  how  any 
other  answer  could  woU  have  been  given.  Section  4 
does  not  profess  to  give  or  take  away  anything ;  it  is 
put  in  merely  to  prevent  section  5  from  going  too  far 
in  a  differ^ant  direction.  Section  ^  says  that  in  all 
cases,  subject  to  certain  rules,  the  costs  shall  be  in 
the  discretion  of  the  court ;  but  this  is  siihjoct  to  the 
proviso  that  "  nothing  ,  ,  ,  shall  alter  the  prac- 
tice .  .  ,  in  proceedings  on  the  Crown  side  of  the 
Queen^s  Bench  Division,"  It  is  oaly  upon  these 
words  that  the  argument  of  Mr.  Harrison  can  be 
founded.  But  when  one  comes  to  look  at  the  case  of 
E&j.  Y.  Jmtkts  of  Conntt/  of  London,  it  U  evident  that 
section  4  applies  to  cases  where  the  proceedings  could 
be  taken  on  the  Orown  side  of  tho  Queen's  Bench 
only,  and  does  not  apply  to  eases  where  they  could  be 
taken  in  other  courts.  These  proceedings  could  have 
been  taken  m  another  court.  Therefore  the  ratio 
decidendi  in  that  case  is  that  section  5  is  not  controlled 
by  section  4  in  cases  of  htibeas  corpus,  Section  5  gives 
the  court  power  to  grant  costs  in  all  cases,  and  sec- 
tion 4  does  not  control  or  alter  the  general  effect  of 
section  5.  Power  is  therefor©  given  for  the  first  time 
to  award  costs  in  cases  of  habeas  corpus.  If  section  5 
was  merely  a  code  of  procedure  showing  in  what  cases 
the  court  was  formerly  enabled  to  give  costs,  the 
argument  against  the  addition  of  this  fresh  power 
would  be  good ;  but  the  section  is  not  so  confined. 
It  simply  says  that  '*  the  costs  of  and  incident  to  all 
proceedings  in  the  Supreme  Court  *  ,  *  shall  be 
in  the  discretion  of  the  court  or  judge,"  It  has  been 
contended  previously  that  the  Rules  of  the  Bupreme 
Court  gave  a  general  power  to  the  court  to  grant 
costs  in  all  proceedings.  But  in  Iti  re  MiHs'  Mstate 
it  waa  held  that  this  power  could  not  be  given  by  rulei 
which  were  only  intended  to  regiilatc  procedure.  It 
was  natural,  therefore,  that  the  precaution  should  be 
taken  of  inserting  in  a  short.  Act  of  Parliament  a  sec- 
tion giving  power  to  the  court  to  grant  costs  in  all 
proceedings  before  it,  and  consequently  I  am  of 
opinion  that  this  rule  mtist  go  for  costs, 

Collins,  J. — I  am  of  the  same  opinion.  The 
question  is.  Does  section  5  of  Finlay's  Act  confer  upon 
the  court  the  power  of  giving  costs  f  I  think  it 
does.     There  is  power,  mdess  it  is  taken  out  of  section 

5  by  section  4.  Section  5  is  general ^  and  section  4 
says^  "  Nothing  in  this  Act  shall  alter  the  practice 
,  ,  ,  in  proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division/*  If  motions  for  hahm^ 
corpm  could  only  be  brought  on  the  Crown  side  of 
the  Queen* a  Benc'a  Division  hahiue  corpus  would  be 
excepted  from  the  general  section,  and  would  be 
subject  to  tho  disability  which  prevented  the  court 
from  granting  costs  in  Lmuhn  Cotint^  Council  v, 
Churohutirdai^,  c&c*^  cf  Wat  Ham.  Technically  this 
case  is  on  the  Crown  side,  but  it  is  alfto  treated  as 
being  on  the  Exohequer  or  Chancery  side ;  and,  that 
being  so,  it  seems  to  me  to  be  no  answer  to  say  that 
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it  was  moved  on  the  Queen's  Bench  side.  Section  5 
clearly  ^ves  ns  power  in  this  matter  when  we  look 
at  the  history  of  previous  lesislation.  As  to  ord.  65, 
r.  1,  Cotton,  L.J.,  says,  in  In  re  Milla*  Estate: 
'*  What  was  the  object  of  these  rules  and  orders  ? 
Was  it  to  give  to  the  court  a  jurisdiction,  which  did 
not  previously  exist,  or  was  it  not  to  regulate  the 
manner  in  which  the  jurisdiction  siven  to  the  court, 
and  which  the  court  had  indepenaentiy  of  this  rule, 
was  to  be  exercised?  "  He  treats  the  rule  as  merely 
describing  the  wav  in  which  the  existing  jurisdiction 
of  the  court  is  to  be  exercised.  This  is  how  the  law 
stood  before  1890,  when  Finlay's  Act  was  passed. 
In  view  of  the  fact  that  the  law  did  not  deal  with 
the  granting  of  costs  that  Act  proceeds  to  settle  the 
matter  by  putting  in  a  section  as  to  which  Kay,  L.J., 
says,  in  Beg.  v.  Justices  of  London,  <fec.,  that  it  **  no 
doubt  enlarges  the  jurisdiction." 

EiUe  made  absolute. 

Solicitor  for  the  applicant,  Elliot  Hutchinson. 

Solicitor  for  the  respondents,  Blaxland. 


0.  C.  B.  \ 

(Lord  Coleridge,  C.J.,  and  I  a     -i  oi 

Hawkins,  Mathew,  Cave,  (  ^^^  ^^' 

and  Grantham,  JJ.)  J 

Reg.  v.  Sowebby.  (a.) 

Criminal  law-^False  pretences^Form  of  indictment. 

An  indictment  for  obtaining,  or  attempting  to  obtain, 
money  by  false  wetences  must  state  to  whom  the  false 
pretence  was  made  and  from  whom  the  money  was  ob- 
tained or  attempted  to  be  obtained. 

The  form  of  indictment  in  Reg.  v.  Hunter,  16  W.  B. 
342,  10  Cox,  642,  disapproved. 

Case  stated  by  the  chairman  of  the  quarter  sessions 
for  the  county  of  Durham. 

The  defendant  was  indicted  for  attempting  to 
obtain  money  by  false  pretences.  The  indictment 
was  as  follows :— "  The  jurors,  &c.,  present  that  Wil- 
liam Marr  and  Obadiah  Blenkinsopp  on  the  28th  of 
September,  1893,  were  in  the  employ  and  service  of 
the  Butterknowle  Colliery  Co.  (Limited)  at  the  quarry 
mt  of  the  Butterknowle  Colliery,  in  the  county  of 
l>urham,   as  hewers  of  coal,  and  were  entitled  to 

Sayment  from  their  said  employers  of  the  sum  of 
vepence  for  every  tub  of  coal  wrought  and  filled  by 
them,  and  the  jurors,  &c.,  further  present  that  Joseph 
Sowerby,  the  younger,  on  the  day  and  year  afore- 
said, muawfuUy,  knowingly,  and  designedly  did,  by 
pladng  a  token  upon  a  certain  tub  of  coals  in  the 
said  pit,  falsely  pretend  that  he,  the  said  Joseph 
Sowerby,  the  younger,  had  wrought  and  filled  the 
said  tub  of  coals,  by  means  of  which  said  false  pre- 
tencesthe  said  Joseph  Sowerby,  the  younger,  did 
unlawfully  attempt  to  obtain  the  sum  of  fivepence  of 
the  moneys  of  the  said  colliery  company  with  intent 
to  defraud,  whereas  in  truUi  and  in  fact  the  said 
Jos^h  Sowerby,  the  younger,  had  not  wrought  or 
filled  the  said  tub  of  coals,  as  he  then  wellknew, 
against  the  form,"  &c. 

Objection  to  the  indictment  was  made  by  counsel 
for  the  defendant  upon  the  grounds,  first,  that  it  did 
not  state  to  whom  the  false  pretence  was  made,  and 
secondly,  that  it  did  not  state  froai  whom  the  money 

(a.)  Reported  by  T.  B.  Colquhouw  Dill,  Esq., 
Barrister*  at-Law. 


was  attempted  to  be  obtuned.  The  chairman  was  of 
opinion  that  the  indictment  contained  sufficient 
particulars  of  the  offence  charged,  and  overruled  the 
objection.  The  defendant  was  tried  upon  the  indiet- 
ment  and  found  guilty,  but  was  liberated  upon  bail 
pending  the  decision  of  this  case. 

The  question  for  the  opinion  of  the  court  wu 
whether  the  indictment  was  good  and  sufficient  in  Isv, 
and  whetiier  the  defendant  was  lawfully  found  gmltj 
upon  it. 

Strachan,  for  the  defendant — ^The  indictment  u 
bad.  It  should  stete  the  person  to  whom  the  fBke 
pretence  was  made  and  the  person  from  wliom  the 
money  was  obtained :  Bex  v.  Douglass,  1  Cannp.  212. 
The  averment  that  the  moneys  were  the  moneys  of  ikt 
coUierv  company  is  not  equivalent  to  an  aTenaot 
that  the  moneys  were  obtained  from  them.  Tbas 
indictment  is  similar  to  the  one  in  Beg,  ▼.  Hurler,  16 
W.  R.  342,  10  Cox  C.  C.  642,  but  this  objectaoo  wis 
not  taken  in  that  case. 

The  prosecution  was  not  represented. 

Lord  CoLERmaE,  C.J. — I  have  come  to  the  oanelii- 
sion,  though  I  have  done  so  with  reluctance,  tJut  t^ 
conviction  must  be  quashed.  I  think  it  is  Ysry 
important  in  criminal  matters  to  follow  the  old 
authorities  and  the  old  precedents,  and  I  can  find  bo 
case  which  decides  that  an  indictment  for  obtaixBBf 
money  by  false  pretences  is  good  wheaa.  it  does  not 
stete  what  the  false  pretence  is;  and  a  preteaee 
means  a  holding  out  to  some  person,  not  a  holdiB^ 
out  to  the  air.  The  old  form  of  indictment  stiiai 
that  the  defendant  falsely  pretended  to  A.  B^  by 
means  of  which  false  pretence  he  obtained  from  tlie 
prosecutor,  &c. ;  but  here  there  is  no  statement  u  to 
the  person  to  whom  the  pretence  was  made  ort^ 
person  from  whom  it  was  attempted  to  obtain  tk 
money.  On  these  grounds  I  think  it  is  safer  to  qia^ 
the  conviction.  I  do  not  see  why  the  indictawt 
should  not  have  been  drawn  in  the  form  estal^ked 
by  long  use,  which  every  lawyer  may  know;  ithsi 
not  been  drawn  in  that  form,  and  the  result  k  ^ 
two  essential  parte  of  the  charge  have  been  oaittai 
It  is  true  that  there  is  an  averment  that  the  msoeyi 
were  the  property  of  the  company ;  but  that  avenos^ 
is  unnecessary,  and  cannot  supply  the  place  of  ok 
which  is  necessary. 

Hawkins,  Mathew,  Cave,  and  Geanthax,  JJ.. 
concurred. 

Conviction  quashed. 

Solicitors  for  the  defendant.  Field  ^  Rottm,  far 
Maw,  Teale,  <fe  Tomlinson,  Bishop  Auckland. 
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etmtt  of  99|ifil 

Ffom  Q.  B.  Div*  ) 

I  Esher.  M.R.,  and  Kay  July  2* 

fiaul  A,  L.  Smith,  L  JJ.)     ) 

Eqbietsok  u,  Geiskl,  (a.) 

Hc^—Purths—Kon-joitider — Co-contractors  —  EeAv- 
mthin  the  Juriedidion — Right  to  have  co^ttm^ 
•  joijted  arid  »^rved—R*  B^  C,  188^1,  ord*  16, 

s  an  adion  h  hrought  ogaimt  ont  miijf  of  two 

r.>r$^  the  dt/endant  ta  primk  fftcie  entitled,  on 

undtr  ord.  16,  r,  U,  to  havs  hii  co-con- 

aa  a  drfemiunt  and  etTved  with  the  writ ; 

-'  entiili^d  as  of  right*     If  the  plaintiff  i> 

*  mnkiftg  alt  n^monaUe  efforti^  to  serir   the 

\  cm  the  c^t'cmdr actor ^  the  court  mayt  in  the  exerci&i 

k  diicrtiion^  allow  the  actian  to  proceed  mthout  such 

pi«,  fi¥«  thmgh  the  cQ-cuntrudf-ir  u  ruidmt  withiu 

juHsdicti(tu. 

V,  EobiaaoD,  36  W,  B.  269.  20  Q.  B.  B.  153, 

Ippeal  from  an  order  of  a  divisional  court  refusing 
aj  the  action « 

!  action  was  brought  on  a  con  tract  of  guarantee 
^  had  bfeen  entered  into  with  the  plaintiff  by 
i  person B  named  (reiael,  Schroiber,  and  Hoffmann 
If  joint  guarantors,  btit  it  was  originally  brought 
igiunst  Qeieel  alone* 

Geied  made  an  application  under  ord.  16,  r*   11, 

it  his  co-gimrantors  should  be  added  as  defendants 

the  action,  or  that  in  default  the  action  should  be 

ifed* 

.la  order  waa  made  at  ohambera  dir^ctiiig  that 
kilireibe;r  and  HofTmann  should  be  added  as  defend- 
at**  and  that  aD  necessiiry  amendments  should  b*i 
tade<  In  pursuance  of  this  order  the  plaintiff 
mended  the  writ  hj  the  addition  of  the  natnes  of 
Ichmber  and  Hoffraann ;  and  the  amended  writ  was 
BTTed  upon  Schreiber,  but  not  upon  Hoffmann* 

Oeisel  then  applied  that  the  action  might  be  stayed 
tel  aU  the  defend iinta  had  been  served  with  the  writ* 
ls*f©  was  a  conflict  of  evidence  in  the  affidavits  as 

I  whether  Hoffmann  was  or  was  not  resident  out  of 
'  jurisdictioa ;  but  it  was   suiliciently  ahowu  that 

plaintiff  had  made  all  reasonable  efforts  to  serve 
m  with  the  writ,  and  bad  been  unable  to  do  so. 
An  order  made  by  a  judge  at  chambers  dismissing 
It  application  and  directing  that  the  action  should 
b  allowed  to  proceed,  was  affirmed  by  the  Divisional 
ourt  (Cave  and  Collins,  J  J.) 
Tho  defendant  Geiael  appealed* 

W,  E,  Hume-WiUiams,  in  sapport  of  the  appeaL— 
be  defendant  Geiael  is  entitled  as  of  right  to  have 
J  co-contractora  joined  as  defendants  to  the  action  : 
Hky  V,  Bohinson,  36  W.  E.  ^269,  20  Q.  B.  D.  loo. 
be  mere  addition  of  their  names  on  the  writ  is  not 
^cieDt ;  they  must  be  served  with  the  writ^  other- 
be  they  are  not  effectively  made  parties  to  the 
ition.  Although  the  old  plea  of  abatement  is 
loliahed,  an  objection  for  want  of  proper  parttea 
ay  stiU  be  taken  on  an  application  under  ord.  16, 

II  :  Kendall  V.  Hamiiti^n,  28  W,  E.  97,  4  App*  Cas. 
4,  The  eaise  of  Wihojt,  Sofi»,  t^  Co,  v.  Balcarrt^ 
wk  8teum%hip  Co,,  41  W.  R.  486,  [1893]  1  Q.  B, 
2,  which  introduced  an  exception  to  the  nde  laid 
,wn  in  J^illey  v,  RMnmn^  and  decided  that  the  court 
d  di»CPetionary  power  to  allow  an  action  to  proceed 


Reported  by  F,  Q.  Euokek,  Eeq.Barrister-at- 
Law. 


against  one  only  of  two  joint  oontracton  where  the 
other  was  a  foreigner  resident  out  of  the  jurisdiction^ 
does  not  apply  to  this  ca^e  -  for  here  the  plaintiff  has 
failed  to  establish  that  Hoffmann  is  a  foreigner 
resident  out  of  the  jurisdiction. 

Q*  M,  Cnhcfi  and  H.  HI  itch  tU^  for  the  plaintiff,  were 
not  called  upon  to  argue. 

Lord  EsiiER,  M.E.^According  to  the  old  law, 
where  a  plaintiff  had  a  right  of  action  against  several 
person Bt  who  were  liable  to  him  on  a  joint  contraot, 
he  was  bound  in  bringing  his  action  to  sue  them  all 
at  the  risk  of  being  met  with  a  plea  of  abatement. 
He  was  bound  not  only  to  sue  them  all,  but  to 
serve  them  all,  Then  came  the  Judieaturo  Act  and 
the  rules  which  have  been  made  under  it.  Ord,  16, 
r.  11,  says  that  *'  no  cause  or  matter  shall  be  defeated 
by  reason  of  the  misjoinder  or  non- joinder  of  parties, 
and  tho  court  may  in  every  cause  or  matter  deal  with 
the  matter  in  controversy  so  far  as  regards  the  rights 
and  interests  of  the  parties  actually  before  it,"  that  is, 
as  it  seems  to  me,  the  parties  who  have  been  served 
with  the  writ.  Tixe  intention  was  not  merely,  as  has 
been  argued,  to  put  a  check  on  the  use  which  was 
formerly  made  of  the  plea  of  abatement,  but  altogether 
to  do  away  with  the  abatement  of  actions  for  want  of 
parties.  The  rale  then  goes  on  to  say  that  the  court 
may,  on  application,  order  that  the  names  of  any 
parties  impi"operly  joined  be  struck  out,  or  that  the 
names  of  any  parties  who  ought  to  have  been  joined 
be  added.  If  we  were  to  hold  that  under  this  rule 
an  order  could  be  made,  in  an  action  against  a  joint 
contractor,  that  his  co- contractors  should  be  join&d 
and  served,  and  if  the  effect  of  this  order  would  be  to 
defeat  the  action  by  reason  of  the  impossibility  of 
serving  them  all,  we  should  be  putting  a  ridiculoua 
construction  upon  the  rule ;  we  should  be  making  it 
read  thus— no  cause  or  matter  shall  be  defeated  by 
reason  of  the  non- joinder  of  parties,  but  in  a  given 
case  it  shall  be  so  defeated. 

The  case  of  Pillei/  v,  Robimon  was  cited,  in  which  it 
was  held  that,  where  an  action  is  brought  against  one 
only  of  several  joint  contractors,  the  defendant  is  en- 
titled as  of  right  to  have  his  co- contractors  joined  as  de- 
fendants. But  in  Wihout  Sons^  it  Co.  v.  Bakarrea  Brook 
Stmrnahip  Co,  it  was  held  in  this  court  that  where  an 
action  was  brought  against  one  only  of  two  joint 
contractors,  the  other  being  a  foreigner  resident  out  of 
the  jurisdietion,  tho  defendant  was  not  entiUed  as  of 
right  to  have  the  other  joint  contractor  added  as  a 
defendant.  I  think  the  true  effect  of  that  case  is  that 
a  CO -contractor  baa  a  primd  facie  right  to  have  all  his 
CO -contractors  joined  and  served,  and  that,  if  there 
is  no  reason  to  the  contrary,  the  judge  ought  to 
order  that  they  shall  all  be  joined  and  served  ;  but 
that  if  there  is  any  good  reason  to  the  contrary,  if, 
e.^.,  it  is  shown  that  there  would  be  a  difficulty  in 
serving  all  the  co- contractors,  then  the  action  may  be 
allowed  to  proceed  against  those  who  have  been  served. 
It  is  argued  that,  according  to  that  case,  unless  the 
CO- con  tractor  who  has  not  been  served  is  out  of  the 
jurisdiction,  the  court  must  order  that  he  shaU  be 
served.  But  we  certainly  did  not  decide  that ;  we 
expressly  said  that  ord.  16,  r.  11  gave  the  court  a 
diBcretion.  I  think  there  may  be  reasons  for  allowing 
an  action  to  proceed,  even  though  the  co- contractor 
who  has  not  been  served  m  withiji  the  jurisiUction.  If 
tho  court  is  satisfied  that  the  plaintiff  has  made  every 
reasonable  effort  to  find  such  co-contractor  and  serve 
Mm  with  the  writ,  and  has  been  unable  to  do  so, 
then  the  primd  facie  case  is  gone,  and  the  court, 
thinking  it  would  be  contrary  to  justice  to  pnt  off  the 
plaintiff  indefinitely,  may  allow  the  plaintiff  to  pro- 
ceed against  the  defendant  who  has  been  served.  In 
this  ca«e  the  plaintiff  has  taken  every  means  that  he 
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could  reasonably  be  expected  to  take  for  the  purpose 
of  finding  Hoffmann  and  serving  him,  and  has  failed. 
His  cause  ought  not  to  be  defeated  by  reason  of 
that  failure.  The  appeal  must  therefore  be  dis- 
missed. 

Kay,  L.J.— By  ord.  21,  r.  20,  no  plea  or  defence 
shall  be  pleaded  in  abatement.  By  ord.  16,  r.  11,  no 
cause  or  matter  shall  be  defeated  by  reason  of  the 
non-joinder  of  parties,  but  the  court  may  order  that 
the  names  of  parties  who  ought  to  have  been  joined 
shall  be  added.  Here  there  were  three  joint  con- 
tractors, but  the  action  was  brought  against  one 
only.  The  defenduit  obtained  an  order  that  the 
plaintiff  should  join  the  others  as  co-defendants. 
They  were  accordmgly  added,  and  one  of  them  was 
served,  but  the  other  was  not  served.  The  Divisional 
Court  have  held  that  the  plaintiff  may  proceed  with 
his  suction.  Now  where  a  plaintiff  has  bond  fide  done 
everything  in  his  power  to  carry  out  such  an  order 
for  adding  defendants,  but  has  found  that  in  the  case 
of  one  of  them  it  is  impossible  to  effect  service,  is  it 
fair  to  make  a  further  oraer  staying  the  action  for  an 
indefinite  period  until  such  service  can  be  effected? 
It  is  to  be  noticed  that  if  the  plaintiff  succeeded  in 
serving  them  all,  and  obtained  judgment  against 
them  all,  he  would  be  entitled  to  issue  execution 
against  any  one  of  them.  I  think  that  under  the  cir- 
cumstances it  would  be  unjust  to  make  such  an  order, 
and  it  seems  to  me  that  the  rules  are  expressly  adapted 
to  the  state  of  things  with  which  we  have  here  to 
deal.  The  old  plea  of  abatement,  which  would  for- 
merly have  been  applicable  to  the  case,  having  been 
done  away  with,  we  have  now  to  apply  ord.  16,  r.  11. 
The  words  of  that  rule  which  allow  the  adding  of  new 
parties  give  the  court  wide  discretionary  powers,  and, 
m  the  exerdse  of  our  discretion,  I  think  we  cannot  do 
otherwise  than  allow  the  action  to  proceed. 

A.  L.  Smith,  L.J. — It  has  been  contended  that,  if 
two  co-contractors  are  resident  within  the  jurisdic- 
tion, and  an  action  is  brought  against  one  of  them, 
he  is  entitled  to  have  the  action  stayed  until  the 
oUier  has  been  joined  and  served.  But  the  words  of 
ord.  16,  r.  11,  which  give  the  court  the  power  of 
striking  out  or  adding  parties,  are  permissive  aU 
through.  The  question  arose  in  the  case  of  Filley  v. 
BobinsoTiy  in  which  it  was  held  that,  where  an  action 
is  brought  against  one  only  of  two  joint  contractors, 
he  is  entitled  as  of  right  to  have  his  co-contractor 
joined  as  defendant.  The  same  point  came  up  for 
consideration  on  other  facts  in  WUson^  8on»t  <k  Vo.  v. 
Balcarres  Brook  Steamahip  Co.  It  was  there  held 
that  there  was  no  necessity  to  join  as  defendant  a 
co-contractor  who  was  resident  out  of  the  jurisdiction. 
That  case,  therefore,  overruled  the  hard  and  fast  rule 
which  had  been  laid  down  in  Filley  v.  Bohinsvn.  The 
Master  of  the  Bolls  there  foresaw  the  present  case, 
,  though  it  was  not  necessary  to  determine  it.  I  agree 
with  the  rule  which  has  been  suggested — viz.,  that,  if 
two  co-contractors  are  resident  in  this  country,  both 
ought  to  be  made  defendants  and  served  with  the 
writ,  unless  there  is  some  good  reason  to  the  contrary. 
Here  I  think  there  was  good  reason  to  the  contrary. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Wood,  Bird,  &  Wood, 

Solicitor  for  the  defendant,  H,  Fumfrey, 


From  Chan.  Div.    '\ 
(Lindiey,  Lopes,  and  >  kpAi 

Kay,  L.JJ.)         ) 
Davis  v.  Corporatios'  op  Leicestbe.  [a] 

Vendor  and  purchaser — Building  scheme— Batrvim 
covenant — municipal  corporation — Municipal  Carfat' 
aiions  Ad,  1882,  ss.  108,  lQ9^Loeal  Ommmtfi 
Act,  1888,  s.  2. 

In  June,  1888,  o  municipal  corporation  agreed  to  if. 
to  the  plaintiff  a  plot  of  land,  being  part  o/ariaiH  at- 
porate  land,  subject  to  a  building  scheme  pMdif^ 
forward  by  the  corporation.  The  eonditicns  of  m^ 
thereunder  provided  (inter  aHa)  theU  the  pmrkuer  ^ 
each  plot  was  to  erect  thereon  a  dweUing^koust,  and  «« 
not  to  erect  any  other  building,  Fursuant  to  Vu  Mni- 
cipal  Corporations  Act,  1882,  ss.  108  and  1»,  A 
consent  of  the  Treasury  vxu  obtained  to  ikt  tak,^ 
Lords  of  the  Treasury  joining  in  the  oonveyaneetoiJit 
plaintiff.  The  conveyance  contained  a  eovatoMt  ijr  tiv 
plaint^  in  the  terms  of  tlie  above  eanditum  of  taii;h4 
no  corresponding  covenant  by  the  corporation  in  rapA 
of  the  unsold  plots.  There  was  no  refertnot  in  tit 
conveyance  to  the  conditions  of  sale.  The  Trtansry  wm 
never  informed  of  the  restrictions  imposed  by  tkeK  ««- 
ditions.  Subsequently  the  corporation  contraeUd  fc  ¥i 
to  the  trustees  of  a  church  another  plot  of  the  sam  lai 
for  the  purposes  of  building  a  church  thereon. 

Held,  that  the  erection  of  the  church  vxu  a  rioto* 
of  the  builditig  scheme,  by  which  the  corporation  ao^ 
have  been  bound  had  it  been  an  individual  owner;  hi 
tluit,  under  the  Municipal  Corporations  Ad,  1882,  u. 
108  and  109,  a  corporation  could  not  dispose  of  itikd, 
or  any  right  or  interest  therein,  withotU  the  wndie*  f 
t?ie  Treasury ;  and  that  that  sanction  had  never  Jo 
obtained  to  the  conditions  of  sale  under  ike  huHdm 
scheme,  which  conferred  rights  outside  the  awKfOtt 
over  other  land  of  the  corporation  ;  ouid  that,  tkarf^, 
the  corporation  were  not  bound  thereby. 

Decision  of  North,  J.  (ante,  p.  362),  ajtrmei. 

Appeal  by  the  plaintiff  in  this  action  from  a  ^ 
cision  of  North,  jT,  reported  ante,  p.  362,  nhm  tki 
facts  and  arguments  are  stated. 

S,  Hall,  Q.C,  and  Dunham,  for  the  appcd  re- 
ferred to  In  re  Birmingham  and  District  Loaid  tV,  ^ 
W.  E.  189,  [1893]  1  Ch.  342;  Spicer  v.  J^ortV^ 
W.  E.  689,  14  App.  Cas.  12;  The  Municipal  G»- 
porations  Act,  1882,  ss.  108,  109 ;  London  and  Smt^ 
Western  Railway  Co.  v.  Oomm,  30  W.  E.  620, 20  a 
D.  562 ;  Mackenzie  v.  Childers,  38  W.  E.  243. 43  0- 
D.  266 ;  WiUon  v.  West  Hartlepool  Co.,  13  W.  B.  i 
361,  2  De  G.  J.  &  S.  475 ;  Crook  y.  CorforvUo^  ^. 
8eaford,  19  W.  E.  938,  L.  E.  6  Ch.  App.  551. 

Swinfen  Eady,  Q.C.,  and  F.  Thompson,  to  ^ 
corporation;  and 

EveriU,  Q.C.,  and  McSwinney,  for  the  tmsteeiirf 
the  church,  were  not  called  upon. 

LiNDLEY,  L.J.— The  objection  winch  Ims^^ 
taken,  and  with  which  Mr.  Hall  and  Mr.  IHi^ 
have  endeavoured  to  grapple,  is  one  which  I  do  i' 
see  my  way  to  get  over.    The  case  is  a  pecnlisr  <* 


The  Corporation  of  Leicester  were  in  1887 
disposing  of  a  portion  of  their  property  acootisf  ^ 
a  scheme  which  has  been  shortly  refeired  to  « * 
building  scheme,  and  in  1888  some  lots  werepotf 
for  sale  by  auction  in  accordance  with  oatuB  o*** 
tions  of  sale.  The  plaintiff  did  not  buy  at  As*"*- 
tion ;  but  he  after^nirds  entered  into  a  V^^^^^ 
tract  for  the  purchase  of  three  btB,  SO,  31,  ad  it 

(a.)  Eeported  by  C.  P.  Dxnsoja,  Bsq„  Bvm^^ 
at-Law. 
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soonta'act  tef erred  to  tlie  conditions  of  sale,  and 

S  conveyances  of  those  lots  were  afterwards  made  in 

I  foftn  whicli  waa  -very  common^— that  is  to  say,  the 

t^Iutser  entered  into  a  covenant  that  he  would 

iin  from  doiog  certain  things  on  the  lot«  pur- 

|««ed  hy  him ;  but  there  were  not  in  the  convey- 

!  any  similar  covenants  by  the  vendors  that  they 

Dold  abstain  from  doing  similar  things  upon  other 

rperty  which  they  still  retained  in  their  |K>ssesAion, 

r  wai  there  in  those  conveyances  any  covenant  or 

pulation  that  the  corporation  ihould  be,  as  it  were, 

ftees  for  the  benefit  of  the  plaintiff  of  any  cove- 

nU  entered  into  with  theaa    by  the  purchasers  of 

lots*      The  conveyances  do  not  contain  any 

at  by  the  Tendots,  except  the  ordinary  cofe- 

Dt  for  title  implied  by   their  being  expressed  to 

a»  beneficial  owners* 
Sfow  it  ia  never  the!  ess  asserted— and  I  think 
ctly — that  (assuming  the  corporation  to  stand  on 
footing  of  an  ordinary  vendor)  the  terios  and 
dittona  upon  which  this  property  was  bought 
^tle  the  pnr chasers  to  the  benefit  of  those  reBtric- 
'  J  stipulations  which  were  introduced  for  the  bene- 
I  of  every  body  who  was  buying  according  to  the 
Ds  and  conditions  which  were  printed  and 
ated  at  the  time  of  the  sale  by  auction^  or,  in 
her  words,  that  the  purchaser  of  each  lot^  purchased 
m  the  terms  that  he  should  be  entitled  to  the  bene- 
lof  those  restrictive  stipulations.  I  am  disposed  to 
iw  the  judgment  of  North,  J*,  on  that  point 
ben  comes  the  difiBculty  which  is  peculiar  to  this 
The  vendor  here  waa  not  an  ordinary  person 
jurii;  the  irendor  waa  a  corporation  bound  in 
'og  with  its  property  by  the  provifiions  contained 
m  the  Municipal  Corporations  Act  of  1882^  which  is  a 
OOMohdation  with  one  or  two  amendments  of  the 
^vioufl  Municipal  Corporations  Act  of  l83oj  and  the 
lubsequent  Acts  amending  it.  In  order  to  nnder- 
■tand  the  restrictions  imposed  by  those  Acts  upon 
utmiidpal  corporations  in  dealing  with  their  own 
property  w©  must  look  back  Mid  see  what  great 
alterations  were  made  in  IMa.  Prior  to  1835^  as  the 
os»e  of  Mayor,  <tc,,  of  Colchester  v.  Lowkn,  1  Y.  &  B. 
226,  shows,  a  munid^  corporation  could  sell  and 
dispose  of  its  property.  The  argument  by  the 
Attorney -Gen  oral  there  waa  that  the  corporation 
HDperty  was  trust  property,  and  that  the  corporation 
"AH  fettejied  in  their  disposal  of  it*  Lord  Eldon 
4edded  the  eontrary.  The  great  change  introduced 
in  1835  was  to  make  the  property  of  municipal  oor- 
pomtioDS  trust  property,  and  that  was  done^  so  far  as 
teal  estates  were  concerned,  by  throwing  the  rents  and 
profits  into  whnt  is  called  the  '*  borough  fund/'  and 
the  boroTigb  fund,  including  the  rents  and  profits  of 
the  lind  of  the  corporation  *  could  only  be  dealt  with 
Emder  the  Act  of  183o  in  a  certain  specified  manner 
let  forth  in  that  Act*  That  altered  the  whole 
position  of  the  property  of  municipal  corporations, 
l&d  the  alteration  has  been  continued  from  li^3o 
iown  to  the  present  time,  and  in  the  present  Act  of 
L882,  e.  139,  we  find  the  old  provisions  in  the  Act  of 
1135  reflpecting  the  borough  fund  reproduoed.  That 
i Resection  which  prevents  municipal  corporations 
leiag  what  they  like  with  their  own  property*  We 
lave  then  to  deal  with  certain  other  sections— viz. ^ 
lections  108  and  1C9  of  the  Act  of  1882.  These 
lections  must  be  construed  with  reference  to  the 
dterationa  made  in  1S35,  whdob  transformed  the 
mperty  of  municipal  corporations  into  trust  pro- 
leity.  Section  108  is  a  negative  one.  "(1)  The 
KHincil  sbaD  not,  unless  authoriised  by  Act  of  Parlia- 
neatf  sell^  mortgage^  or  ahenate  any  co^K>rate  land 
nthout  the  approval  of  the  Treasury,  Then  (2) 
rhe  ooimcil  shall  not,  unless  authorized  by  Act  of 
teHoment,  lease  or  agree  to  loose  any  corporate 


land  without  the  approval  of  the  Treasury,"  Then 
comes  certain  exceptions  with  which  we  need  not 
trouble  ourselves^  It  is  plain  that  the  council  shall 
not  sell,  mortgage,  or  aJieoiate  any  Ismd  without  the 
approval  of  the  Treasury.  Then  comes  an  enabling 
section,  but  an  enabling  section  which  contains  in  it 
a  negtttive  stipulation,  Seotion  109:  **The  council 
may^  with  the  approval  of  the  Treasury,  dispose  of 
any  corporate  lanii  either  by  way  of  absolute  sale  or 
by  way  of  exchange,  mortgage,  charge,  demise,  lease, 
or  otherwise,  in  such  manner  and  on  suoh  terms  and 
conditions  as  the  Treasury  approve.*'  Now  reading 
that  in  connection  with  the  clause  relating  to  the 
borough  fund^  what  does  it  mean  ?  It  means  this : 
that  although  this  property  of  yours  is  no  longer 
yours  to  do  what  you  liked  with  it,  alt  bough  it  is 
converted  into  trust  property,  and  yon  are  fettered 
in  your  disposal  of  it,  you  may,  with  the  consent  of 
the  Treasury f  do  certain  things.  That  means,  as  I 
understand  it,  that  yon  cannot  do  these  things  with- 
out the  consent  of  the  Treasury. 

Now  what  have  the  corporation  done  here  ?  They 
have  obtained  the  eonsent  of  the  Treasury  to  the 
conveyance  of  the  various  lots  purchased  by  the 
plaintiff  in  this  case.  But  what  they  have  not  donc^ 
whether  by  oversight  or  otherwise  I  do  not  know^  is 
this:  they  have  not  obtained  tho  consent  of  the 
Treasury  to  the  disposition  of  any  lot  upon  the 
terms  that  the  owner  of  that  lot  shall  have  rights 
negative  or  affirmative  over  any  other  land  of  the 
corporation.  That  raises  a  very  great  difiiculty,  and 
to  my  mind  an  insuperable  difficulty.  We  are  asked 
in  the  face  of  that  omission,  be  it  intentional  or  not, 
to  infer  some  obligation  on  the  part  of  the  corporation 
to  fetter  thems^ves  in  the  disposal  of  land  not  sold  to 
the  plaintiff ;  in  other  words,  we  are  asked  to  say  that, 
although  the  Treasury  have  never  been  oonstilted  on 
the  subject,  the  land  sold  to  the  plaintiff  has  been 
disposed  of  upon  such  terms  and  conditions  as  entitle 
him  to  say  to  the  corporation,  "You  have  come  under 
an  obligation  to  me  to  preserve  other  property  in  a 
particular  shape,  and  not  to  sell  it  except  subject  to 
certatn  specified  conditions/*  I  think  we  have  no 
right  whatever  to  infer  such  an  obligation.  It  is  not 
to  be  found  in  the  conveyances*  as  I  have  already 
pointed  out.  There  is  no  covenant  to  that  effect.  It 
is  to  be  found,  if  at  all,  upon  the  consideration  of  the 
building  scheme  ;  but  in  the  face  of  the  section  to 
which  I  have  referred  I  do  not  think  it  would  be  right 
or  proper,  judiciaUy,  to  draw  in  this  case  the  inference 
we  ate  asked  to  draw;  that  is  to  say,  that  the  plaintiff 
has  acqmred  rights  upon  other  property  not  conveyed 
to  him,  the  Treasury  not  having  assented  to  it,  and  to 
impose  upon  the  other  property  those  restrictions  and 
fetters  wiiich  the  plaintiff  seeks  to  put  upon  it,  I 
think  that  is  a  fatal  blot  in  the  plainMifs  case,  and 
that  Worth,  J/s  view  on  this  partioubir  point  is  m 
well  founded  as  his  view  in  favour  of  the  plaintiff  on 
other  points,  I  am  of  opinion  that  this  appeal  tnust 
be  dismissed  with  costs. 

Lopes ^  L.J,— I  am  of  the  same  opinion.  The 
plaintilf  Davis  contends  that  be  is  entitled  to  the 
benefit  of  certain  restrictive  covenants  afl^ecting  laud 
other  than  that  which  he  bought,  the  restrictive  cove- 
nants appearing  in  the  conditions  of  sale  undar 
which  he  purchased.  The  particular  condition.  No. 
12,  relating  to  tho  lots  which  he  bought  is  in  thes6 
words  :^[His  lordship  read  condition  12  above  set 
out  and  shortly  stated  the  facts,  and  continued : — ] 
Now  1  will  assume  the  plaiotiff  is  entitled  to  the 
injunction  he  claims  tubject  to  the  provisions  of  the 
iluniai|>al  Corporations  Act,  1882,  and  partioulajly 
subject  to  sections  103  and  109*  After  oarefol  eon- 
siderution  it  appears  to  me  that  those  two  aections 
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ought  to  be  read  together,  and  that  their  true  mean- 
ing, read  together,  u  this :  that  the  council  are  not, 
unless  authorized  by  Act  of  Parliament,  to  sell  any 
corporate  land  without  the  approval  of  the  Treasury 
in  any  circumstances;  but  with  that  approval  they 
may  dispose  of  any  corporate  lands  in  any  manner, 
on  any  terms,  and  on  any  conditions,  provided  such 
terms  and  conditions  are  approved  by  the  Treasury. 
That  appears  to  me  to  be  the  proper  reading  of  those 
two  sections,  and  it  must  be  remembered  that  the 
object  of  the  Legislature  was  to  prevent  any  corrupt 
or  improvident  dealing  with  corporate  property.  If 
that  is  the  true  reading  of  section  109,  which  is  the 
important  section  in  this  case,  let  us  see  what  has 
happened  here.  The  sale  of  these  lots  to  the  plaintiff 
has,  beyond  all  question,  been  approved  by  the 
Treasury.  The  conveyances  were  submitted  to  them 
and  they  are  parties  to  them.  But  in  those  convey- 
ances no  restrictive  covenants  of  any  sort  or  kind 
affecting  the  particular  lots  upon  which  the  chapel  is 
proposed  to  be  erected  appear.  There  is  no  notice  of 
any  restrictive  covenants.  The  building  scheme  was 
never  brought  to  the  notice  of  the  Treasury.  There 
is  nothing  in  the  conveyances  nor  in  anything  which 
came  before  the  Treasury  to  give  them  notice  or 
warning  of  any  of  the  restrictive  covenants  relied 
upon  by  the  plaintiff.  That  being  so,  I  consider  that 
it  is  impossible  to  say  in  these  oircumertances  that 
these  conditions — for  they  cannot  be  called  anything 
else  but  conditions— have,  in  the  words  of  section 
109,  been  approved  by  the  Treasury.  Ithink,  there- 
fore, that  Korth,  J.,  was  right  in  the  conclusion  at 
which  he  arrived. 

Kay,  L. J. — I  only  desire  to  add  a  few  words  out 
of  respect  to  the  very  ingenious  argument  which  has 
been  addressed  to  us  by  Mr.  Hall  and  Mr.  Dunham. 
It  is  important  to  observe  that  this  action  is  in  its 
nature  an  action  for  specific  performance  of  an 
alleged  agreement  which  is  not  expressed,  but  is  to  be 
implied.  The  writ  is  indorsed  for  an  injunction  to 
restrain  the  defendants  from  departing  from  the  terms 
of  that  alleged  implied  agreement,  which  is,  of  course, 
only  a  mode  of  obtaining  specific  performance  of  that 
agreement  in  a  court  of  equity.  Now  what  is  that 
agreement  ?  The  plaintiff  has  bought  certain  lots  of 
luid  sold  under  what  he  says  is  a  building  scheme. 
The  agreement  was  expressea  in  the  conditions  of  sale 
as  an  agpreement  to  be  entered  into  by  each  pur- 
chaser as  to  his  particular  lot  to  abide  by  the  scheme 
of  building  which  was  shown  by  those  conditions  and 
the  plan  annexed  to  them.  Now  in  the  conveyances 
to  the  plaintiff  there  is  no  contract  whatever  by  the 
corporation  that  the  rest  of  the  land  shall  be  dealt 
with  according  to  the  building  scheme.  He  has  no 
contract  with  the  corporation  to  that  effect,  except 
that  which  may  be  implied  from  the  conditions 
contained  in  the  original  building  scheme.  But  I  do 
not  doubt  that  if  this  had  been  a  transaction  between 
individuals  the  effect  would  have  been  to  bring 
this  case  within  the  well-known  decisions  referred 
to  in  Spicer  v.  Martin,  and  that  there  would  have 
been  an  implied  contract,  not  only  between  the 
plaintiff  and  the  vendors,  but  between  other  pur- 
chasers from  the  vendors  and  the  plaintiff,  that  the 
building  scheme  should  be  adhered  to  by  the  vendors 
and  the  other  purchasers,  and  this  action  would  have 
been  right  if  the  vendors  had  been  in  the  position  of 
ordinary  individuals.  But  the  difficulty  here  arises 
from  the  fact  that  the  vendors  are  a  corporation,  and, 
therefore,  bound  by  the  statute  of  1882.  The  sections 
which  especially  apply  to  this  particular  case  are 
sections  108  and  109.  Section  108  is  entirely 
negative,  and  takes  away  from  them  the  power  which 
corporations  only  had  at  ooxnmon  law  of  dealing  with 


land  belonging  to  them.  But  section  109  is  diffeceodf 
worded,  and  I  agree  it  is  worded  in  an  enaUiB^ 
form.  Now  reading  those  two  sections  togete, 
what  is  the  meaning  of  them  P  The  first  takes  awiy 
all  right  of  disposition  from  the  corporatioii,  except 
with  the  approval  of  the  Treasury.  The  second  defina 
what  is  meant  by  the  approval  of  the  Trearory.  Ther 
are  not  merely  to  approve  of  the  corporation  sdling 
the  land,  but  they  are  to  approve  of  each  jMuticoUr 
sale  when  it  comes  to  be  made ;  they  are  to  approw 
the  price;  they  are  to  approve  **the  terms  vd 
conditions  "  on  which  that  sale  is  made ;  and  I  agree 
that  the  meaning  of  the  two  sections  read  togrtha 
must  be  this :  Tou  shall  not  sell  any  land  vitatera 
except  with  the  approval  of  the  Tr^aury.  and  tint 
approval  shall  be  the  approval  of  the  pitfticolar  sale 
and  of  the  terms  and  conditions  on  which  md^ 
particular  sale  is  made.  So  read  the  two  sections  sze 
perfectly  reconcilable,  and  the  function  of  section  109 
is  to  define  what  sort  of  approval  is  intended  hj  tiM 
simple  word  *  *  approval "  in  section  108.  In  this  c» 
the  Duilding  scheme  has  never  been  in  any  way  befon 
the  Treasury.  The  conveyances  to  the  plaintiff  do  wt 
mention  it  or  refer  to  any  conditions  and  reetnctoooi 
affecting  other  lots  than  those  conveyed. 

But  Mr.  Hall  urged  a  proposition  with  which  1 
cannot  agree.  He  said  that  the  conveyances,  althoogi 
they  do  not  refer  to  the  building  scheme  and  althosg^ 
they  do  not  contain  any  contract  by  the  vendonssto 
their  dealings  with  o&er  land,  still  do  refer  to  i 
contract  under  which  the  plaintiff  bought,  and  tbt 
that  must  have  given  the  l^^asury  notice  that  thef 
was  a  preceding  contract,  and  that,  therefore,  tlwr 
had  co^ructive  notice  of  the  terms  of  that  contzact 
But  I  never  yet  heard  that  ttie  doctrine  of  con«rtrncti?e 
notice  had  been  pushed  so  far  as  to  say  that  whea  i 
body  in  the  position  of  the  Treasury  in  this  caaehid 
such  constructive  notice  they  must  be  taken  to  hirs 
approved  of  that  of  which  they  had  constmctiTenotiee. 
I  should  have  thought  that  the  doctrine  ^h"^^ 
alwavs  been  observed  in  cases  of  election,  ^^^»^ 
the  like — viz.,  that  in  order  to  fix  a  person  ra 
election  or  with  waiver  of  a  right  it  must  be  wmi 
out  that  he  had  full  knowledge  of  aU  the  facts  lad 
of  his  rights — would  apply  d  foriiori  to  a  caae^tte 
kind.  Before  you  can  possibly  fix  the  TrwsaiT 
with  appro^^  of  this  building  scheme,  yon  uratf 
show  that  they  had  not  merely  conatructife  noto 
of  it,  but  that  they  had  f uU  knowledge  oiJtid 
deliberatdy  and  intentionally  signified  their  ^ipcOTi^ 
of  it.  Nothing  of  the  kind  is  shown  in  thas  cast 
I  do  not  even  think  they  had  conatroctiTe  notkt 
of  it,' M  there  is  only  a  reference  in  the  oonT^a»» 
to  the  contract,  and  they  are  not  bound  to  lookaaj 
further  than  the  conveyance.  The  conveyanoeinj 
only  submitted  to  them  to  see  whether  they  •PI^ 
of  that  particular  sale,  and  none  of  those  tenitf^« 
it  is  now  sought  to  enforce  were  contained  o 
that  conveyance.  I  think  that  aigument  »» 
entirely.  .     ^, 

Then  Mr.  Dunham,  with  very  great  "»«^™^"r 
that  there  was  no  disposition  of  the  lands  w^  w 

Slaintiff  did  not  buy,  including  the  lands  ^*  * 
efendants,  the  trustees,  have  since  bought,  •»*^ 
therefore,  section  109  does  not  apply.  Bat  I  do  a* 
so  read  section  109.  There  was  a  dispositoi  to  w 
plaintiff  of  the  land  which  he  bought,  «J  ^ 
Dunham  says  that  the  terms  and  <^'^'^**^  ?? 
disposition  were  that   the    corporation,  and  ^ 

Surchasers  from  them,  should  be  restricted  in  ttff 
ealings  with  the  rest  of  the  hind.  His  ^J^^ 
is  that  there  were  terms  and  conditions attacMfl» 
the  diOT)osition  of  his  land.  That  seems  to  bm  «» 
very  thing  intended  to  be  hit  by  »c*^J^« 
those  terms  and  conditions  are  to  be  madeboo^* 
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tiie  corporation,  tbey  must  be  brought  ckai-ly  to  the 
knowledge  of  the  Treaaiaiy.  and  must  receive  lieir  s^p- 
pTOmi.  Therefore,  thu  case  h  reduced  to  tliis,  the 
plaiotilf  iH  now  seeking  to  Hnd  the  corporation  and 
die  othtT  defendants  by  an  agreemeiit  igi plied  from 
J|$  huiliiiDg  scheme »  wbich  he  says  was  a  term  and 
K^tiou  of  the  die  position  of  the  land  to  Mm, 
^vch  alleged  impHed  agreement  and  trbich  terms 
mid  conditions  have  never  been  submitted  to  the 
Tpeaaury,  and^  of  course »  never  approved  by  them. 
Tlio  answer  is  that  such  a  thing  would  bo  nitrti  vtrea 
of  the  corporation,  because,  as  I  read  aectioa  10!) ^ 
luch  tf^nns  and  conditions  attached  to  the  sale  of  the 
parti  a  alar  lands  which  the  plaintiff  bought  could  not 
oe  niftde  bindings  upon  the  corporation  without  tho 
■pproval  of  the  Treasury,  No  doubt  it  was  the  duty 
of  the  corporation  firat  to  obtain  the  approval  of  the 
Treasury,  but  the  plaintiff  might  have  had  the  terms 
ind  conditions  expressed  in  his  deeds,  when  they 
vottld  have  been  brought  to  the  atteution  of  the 
TreMtiry.  This  appears  to  me  to  be  an  attempt  to 
ebtain  i^pecific  performance  of  an  impliod  agreement 
implied  from  the  exintenco  of  a  building  scheme, 
wiuch  agreement  was  one  of  the  terms  and  condition b 
tipon  which  the  plaintiff  says  he  bough t,  but  which 
have  not  been  approved  by  the  Treaaury.  They  were 
itUra  vir^A  the  corporation,  and  neither  the  corpora- 
tion nor  subsequent  purchaaera  can  be  treated  as 
jboond    by   them.      I   tlunk,   therefore,   thU    appeal 

ippffjl  dismisstd, 

telicitora,  Mtrrse  t^  Simpson,  for  Parsons,  Wt/kia,  ^ 
IM,  Leicester ;  Fkhli  Hoseoe^  tfc  Co,  ;  Barrf  Crtfiife, 
Kf  for  li.  it  G\  Tvlkr  it  Son^^  Xicicestor. 


|^tfff(  OTourt  of  %m\m. 

In  tt  Christy' &  Settled  Estatb,  («,) 

:fd—iViU^Pttiiion—Pradice — Pnriie&  to  applt/ 
-Laying  out  sdthd  entail  far  htildlug  purpoits 
-BtfUlrd  Estates  Act,  1877  (40  d&  41  VicL  e,  18)i  w, 
D,  20.  21,  23* 

rmkfs  of  a  will  who  had  uiisticceas/tdh/  applied 
H*jiJtatitif^  sitmmon»  pre^ent^d  a  pftUiorit  under  tht 
ked  EAtatM  Act,  1877,  for  Imve  to  muk$  ceriuiu  im- 
TfrntHts  not  exacili/  covered  h/  the  wili,  and  without 

i)tj  ant/  drjinite  scheme  to  ths  court. 

.       ,  that  the  Qrder  asked  coidd  be  jnad^  on  a  peiition 

M^Muted  by  trtisieeA,  and  thatt  under  the  circumstaneeSi 

H  on  the  rvidenm  pfroduc^,  the  court  might  dispense 

^ft  a  /<trfnal  scheme ;  hut  that  the  last  pmid  was  nvt 

Hiifl  was  a  petition  on  the  part  of  the  trustees  of 
the  will  of  the  late  Mr.  Samuel  Christy  (who  at  the 
lite  ol  his  death  waa  possessed  of  certain  settled 
dtatea  iti  the  neighbourhood  of  Stockport)  under  the 
Settled  Land  Act,  IS11\  for  leave  to  sell  the  testator's 
lettled  estates  in  consideration  of  the  grant  of  per- 
petual ground-rents,  and  also  for  permisaion  to  lay 
(rat  the  said  estates  for  building  purposes,  and  also  to 
make  roads  and  scwera  thereon. 

The  respondents  were  the  partiea  beneficially  en- 
':^led  under  the  wUl. 

jj*.)  Beported  by  J.  ABTHtm  Prigb,  Esq.,  Barrbter- 
at-LaWn. 


In  the  will,  which  was  dated  the  lltb  of  August, 
1888,  testator  had  devised  and  bequeathed  his  re- 
siduary real  and  personal  estate  to  his  trustees 
therein  named,  upon  trust  to  sell  and  convert  th© 
same,  or  to  retain  the  same  unconverted,  on  the  truata 
for  hiB  children  therein  set  forth. 

Testator  gave  the  trustees  fiiU  powers  to  manage, 
cultivate,  and  let  his  estates  until  sold.  At  the 
present  time  the  trustees  were  ol  opinion  that  the 
most  profitable  way  to  deal  with  the  estate  would  be 
by  disposing  of  it  for  building  purposes  for  perpetual 
ground-rents.  It  was  necessary,  however,  to  effect 
this*  to  go  to  some  expense  in  layiug  down  drains 
and  sewera.  Evidence  was  offered  to  prove  this,  but 
no  definite  echeme  waa  laid  before  the  court.  The  trus- 
tees had  originally  applied  by  an  originating  sum- 
mons, but  North,  J.,  before  whom  the  summons  camo 
on  for  hearing  on  the  28th  of  Kovember,  1892,  refused 
to  make  any  order  thereon,  but  allowed  it  to  stand 
over  to  come  on  with  the  petition,  which  waa  now 
brought^ 

S.  DickinsoTi  Jor  the  petitioners, — tfnder  the  Settled 
Estates  Act,  iaT7,  a.  23,  the  trustees  are  the  proper 
persons  to  make  this  application  :  Vine  T.  Eateigh^  31 
W.  R.  85a,  24  Ch.  D.  2^8,  The  proposed  improvements, 
if  not  exactly  covered  by  the  words  of  the  will,  are 
yet  such  aa  the  trustees  may  be  allowed  to  make  :  In 
re  Ilargrmve's  l:^€ttled  Estates,  15  W*  E.  o4. 

E*  Ford,  for  the  beneficiaries, 

NoETH,  J,— I  think,  under  the  circumstances  of  the 
case,  I  can  make  the  order  asked  for  by  the  trustees, 
except  as  to  costs.  With  regard  to  costa,  I  think  the 
trustees  should  pay  them  out  of  any  moneys  they  may 
have  in  their  hands  representing  real  estate.  At  the 
same  time  I  do  not  feel  quite  satisfied  that  a  definite 
scheme  should  not  have  been  presented, 

SoHcitore,  Murray ,  HitehinSf  StirUngt  tfc  Murrain 


In  re  Booth, 
Booth  v*  Booth,  (a,) 

Will — Construction — Gift  of  residue  to  wife  for  Ufs 
for  htr  use  and  benejit,  and  for  the  educatiort  of  her 
chiidren^Childr^n  of  age— Bankruptcy  oftenunt  for 
life — Maintenance, 

Testator  gave  the  residue  of  hid  estate  to  his  e^tnUGti 
C7*  truM  to  pnij  to  hia  loifej  or  permit  her  to  receitft,  the 
annrtal  incmne  thereof  during  her  life  for  her  use  and 
hcnejU,  and  fir  the  maitdenance  and  edumlion  of  hu 
children*     On  the  widow  hecoming  hunkrupt, 

Jleld^  that  those  children  who  reijuired  mainttnanee 
were  e^tittrd  to  maintenance  oat  of  some  fmrt  if  the 
inefime,  and  that  this  right  was  not  affected  by  the  fatit 
that  they  were  of  age  or  married. 

This  was  a  summons  taken  out  by  Hannah  Sophia 
Booth  and  Ethel  Ada  Booth,  daughters  of  the  late 
Mr.  William  Booth,  to  determine  a  point  of  construc- 
tion under  his  will,  dated  the  loth  of  August,  1870, 

The  defendants  were  the  widow  of  the  deceased, 
her  trustee  in  bankruptcy,  and  the  present  and  former 
trustees  of  the  will. 

The  testator  had  given  the  residue  of  his  estate  to 
his  executors  and  executrix,  D.  H.  Bootb  and  C.  A, 
Booth  his  brothers,  and  Jane  Booth,  his  wife,  upon 

(a,)  Beported  by  J,  Abthuk  Peice,  Esq,,  Barrister- 
at-Law« 
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trust  for  sale  and  oonversion,  and  to  pay  to  his  wife, 
or  to  permit  her  to  receive,  the  annual  income  thereof 
during  her  life  for  her  use  and  benefit  and  for  the 
maintenance  and  education  of  her  children,  and  upon 
further  trust,  after  the  decease  of  his  said  wife,  to 
divide  the  residue  equally  between  and  amongst  all 
his  children  who  should  be  living  at  his  decease,  and 
he  directed  that  such  shares  should  be  payable  to  such 
children  upon  their  having  attained  or  attaining  the 
age  of  twenty-one  years. 

The  testator,  who  died  on  the  12th  of  November, 
1876,  left  surviving  him  seven  children.  His  wife 
and  one  of  his  sons  carried  on  his  business,  which  was 
that  of  a  coal  merchant,  after  his  decease,  but  failed 
to  make  it  successful,  and  in  1893  were  adjudicated 
bankrupt.  At  this  time  all  the  children  were  of  age, 
and  some  of  the  daughters  were  married. 

The  summons  asked  that  it  might  be  determined 
whether  the  plain tiflPs,  who  lived  with  their  mother, 
were  entitled  to  maintenance  out  of  the  fund  as 
against  the  trustee  in  bankruptcy. 

^  Swin/en  Eady,  Q,C.,  and  Foster  Cooke,  for  the  plain- 
tifiEis. — Under  the  words  of  the  will  a  trust  is  created 
for  all  the  children  who  require  maintenance,  as  do 
the  plaintiffs.  It  is  a  case  for  inquiry  as  to  what 
sums  should  be  allowed  for  maintenance.  The  widow 
is  in  the  position  of  a  trustee,  and  she  and  her  trustee 
in  bankruptcy  can  be  called  on  to  account. 

They  referred  to  Longmore  v.  Ekum,  2  Y.  &  C.  Ch. 
363 ;  Carr  v.  Living,  28  Beav.  644 ;  WilMns  v.  Jodrell, 
28  W.  E.  224,  13  (A.  D.  664. 

EveriU,  Q,C,^  and  Macnaghten,  for  the  trustee  in 
bankruptcy. — All  the  testator  does  in  lus  will  is  to 
express  a  wish.    The  words  do  not  create  a  trust. 

They  referred  to  Thorp  v.  Owen,  2  Hare,  607; 
Byne  v.  Blackhum,  6  W.  K.  861,  26  Beav.  41 ;  Bond 
V.  Dickinson,  33  L.  T.  N.  S.  221. 

Leverson,  for  the  trustees  of  the  will. 

NoBTH,  J. — In  deciding  this  case  I  do  not  follow 
the  cases  which  have  been  cited  by  Mr.  Eady  as  bind- 
ing precedents,  but  the  reasoning  commends  itsdf  to 
me.  In  my  opinion  there  is  here  a  trust  for  the 
maintenance  of  the  children,  not  confined  to  those 
who  are  under  twenty-one  or  unmarried.  It  is  not, 
however,  a  trust  for  all  children  equally.  There  is  a 
discretion  left  to  the  widow.  If  there  are  any  chil- 
dren who  do  not  require  maintenance,  they  are  not 
entitled  to  any  part  of  the  income.  A  primel  facie 
case,  however,  has,  in  my  opinion,  been  made  out 
that  the  plaintiffs  are  entitle  to  be  paid  some  part 
thereof,  some  part  may  also  have  to  go  to  the  tnuBtee 
in  bankruptcy. 

His  lorasmp  directed  an  inquiry  as  to  what  the 
trust  estate  in  the  hands  of  the  trustees  of  tibe  will 
consisted  of,  and  what  was  the  income  thereof; 
whether  any,  and,  if  so,  what,  advances  had  been 
made  to  any  of  the  children,  and  whether  any,  and, 
if  any,  what,  provision  ought  to  be  made  for  any  of 
the  children  out  of  the  income  of  the  testator's  estate. 

Further  consideraiion  reserved. 

Solicitors,  Stoker,  TaUereall,  &  Hunt;  Beale  <k  Co,; 
Bird  <k  Eldridge. 


Ohan.  Div.  I 
Stirling,  J.  J 


June  5,  6,  23. 


In  re  Chbistchitbch  Inolosube  Act. 
M^^BioK  v.  Attobnet-Gbsebai..  (a.) 

Local  government — Paving  expenses — Allotment  of  waste 
lands  as  turf  common — Lord  of  manor  subfed  to  rights 
of  cottagers-'Charitable  trusts—'*  Owner  "— P^iKc 
Eealih  Act,  1875  (38  <k  39  Vict,  c  55),  ss.  4,  loO, 
151,  257. 


A  part  of  the  waste  lands  belonging  to  certain  i 
was,  in  accordance  with  the  provisions  of  a  prtvate  Ad 
of  Parliament,  aUotted  to  the  lord  of  the  manors  in  trud 
for  the  occupiers  of  certain  cottages  in  lieu  of  their  rigkU 
or  pretended  rights  of  cutting  turves.  It  was  esbsiUshei 
by  a  decision  of  the  House  of  Lords  (In  re  CSuistclnirdb 
Indosure  Act,  [1893]  A.  C.  I)  that  the  soa  cf  thit 
common  was  vested  in  the  lord  subject  to  the  trusis  im- 
posed by  the  Act,  and  it  was  decided  by  the  Comri  ^ 
Appeal  in  the  same  case  (38  Ch.  D.  520,  36  W.  B,  Dig. 
30)  that  these  trusts  were  charitable  tnuis. 

The  local  authority  gave  the  proper  notices,  wider 
section  150  of  the  Public  Health  Act,  1875,  for  pam»§ 
certain  roads,  and  served  one  of  such  notices  upon  tiH 
lord  of  the  manor  in  respect  of  such  of  these  roadi  oi 
adjoined  the  turf  common. 

Held,  that  the  lord  of  t?ie  manor  was  '*  owner  **  %mJ&U 
the  meaning  of  the  section,  and  was,  therefore,  liable  h» 
pay  the  proportion  of  the  expenses. 

Sunmions. 

By  the  Christchurch  Indosure  Act,  1802  (42  Geo. 
3,  c.  43),  s.  13,  the  Indosure  CommissionerB  there- 
bv  constituted  were  empowered  to  allot  to  the  krd 
of  the  manor  in  trust  for  the  occupiers  of  eertun 
cottages,  in  lieu  of  their  rights  or  pretended  rights  d 
cuttii^  turf,  portions  of  the  waste  for  a  turf  oommosi, 
to  be  mfiuiaged  as  the  lord  and  the  chorcbwaideai 
and  overseers  should  order,  and  not  to  be  depastured. 
The  commissioners  made  their  award  in  1806,  sad 
thereby  allotted  to  the  lord  of  the  manor  therein 
mentioned  certain  portions  of  the  waste  far  the  por- 
poses  of  the  turf  common.  In  In  re  CkrisiekvxM 
Indosure  Act,  38  Oh.  D.  520,  36  W.  B.  Di«.  30,  [1893] 
A.  C.  1,  41  W.  B.  Dig.  113,  it  was  establuhed  by  the 
Court  of  Appeal  and  the  House  of  Lords  that  the  aoil  d 
this  turf  common  was  beneficially  vested  in  the  lord 
of  the  manor.  Sir  George  Meynck,  subject  to  the 
trusts  imposed  by  the  Act  in  favour  of  the  oottageo. 
In  the  same  case  it  was  hdd  by  the  Court  of  Appeil 
that  the  trusts  in  favour  of  the  cottageiv  wen 
charitable  trusts. 

The  Bournemouth  Improvement  CommiMioiias.'vbo 
were  formerly  the  local  authority  under  the  profiaflBt 
of  the  Public  Health  Act,  1875,  in  1890  pat  in  hmx 
the  powers  conferred  by  section  150  of  that  Act,  md 
gave  notices  to  the  owners  of  the  lands  bordetiag  oa 
two  roads  called  the  Ashley-road  and  North-mil 
requiring  them  to  sewer,  level,  pave,  metal,  §Mg,  aad 
channd  those  roads,  llie  roads  in  part  adjoinad  ^ 
turf  common,  and  Sir  G.  Meyrick,  the  present  kfd  d 
the  manor  of  Westover,  was  served  with  one  of  Ita* 
notices.  He  did  not  do  the  work  specified  m  tbf 
notice,  and  such  work  was  done  by  the  oannnigiottan 
at  an  expense  of  £188  Os.  7d. 

The  present  summons  was  taken  out  by  Sir  0. 
Meyrick  against  the  Attorney-General  and  the  Oar 
poration  of  Bournemouth,  who  had  beoome  the  Iocs! 
authority,  and  succeeded  to  the  lights  of  tk 
Bournemouth  Commissioners.  The  sonunons  vBtfA 
the  question  whether  Sir  G.  Meyrick  was  UMs  to 


(a.)  Beported  by  Aenoid  Glotxb,  &q., 
at-Law. 
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In  rb  CHBiSTOHimaH  iNcrLoaTJUE  Act. 


High  Cottht. 


kibuta  to  the  expenses  incurred  by  tha  oorpora- 
j  in  nppairiog  the  roads.  The  corporation  being 
iim  to  th^  summons,  it  was  agreed  that  the 
»tiDEi  of  liability  betw^n  them  and  the  lord  of  the 
t  should  be  decided  upon  the  present    appUca- 

1 4  of  the  Pubhe  Health  Act,  1875,  enacts  as 

'Owner*  means  the  person  for  the  time 

J  reoeiviug  the  rack-rent  of  the  lands  or  premises 

I  connection  with  which  the  word  is  used,  whether 

,  his  own  accotint  or  aa  agent  or  truateo  for  any 

:  person,  or  who  would  receive  the  same  if  such 

t  ox  premises  were  let  at  a  rack-rent" 

BmJdnj,  Q,0,,  and  7\  Eibtm,  for  8ir  G.  Meyrick*— 

provisions    of  the   Incloaure  Act    prevent    the 

aon  from  being  let  at  a  rack-rent,  and  the  lord  of 

manor  is,   therefore,  not   * '  owner "  within  the 

Qing  of  the  Public  Health  Act,  1875. 

ley   referred  to  Flumstead   Bixird  of    Works  v* 

itiih  Land  Co.,  23  W,  E,  133,  634,  L.  E,  10  Q.  B.  16, 

20:i;  Oreai  Eastern  Emlwat/  Co,  v,  Eackmy  BUtrid 

Buird  i,f  Wm^,   31  W.  B.  769,  8  App.   Gas,   (187; 

Wfu)ht  r.  high,  M  W,  E.   220,  16  4   B.  D.    370" 

Ytiirtj  of  St.  Oiif^,  Camber w^Il  y.  Lofidoti  Cemeter^f  Co., 

mU,  p.  -J46,  [leo-l]  1  Q.  B,  6D9 ;    ComervatoTB  of  the 

Rivrr  Thamf^s  v.  Fart  SatiUary  AuthGrt'ly  of  the  Port 

^L<mdon,  [lft94]  1  Q.  B.  647  ;  Corpariiiwji  of  Birm- 

■■/htjtn  T.  BaL^r,  17  Cb.  D.  782,  30  W.  E.  Dig.  121  ; 

awj   of  Tendring   Union  v.  Doivtiutt  38  W.  E. 

.'>  Ibid.  145,  45  Ch.  D.  S83,  [1891]  3  Ch.  265; 

m-oin  {Vorporaiion  of)  v»  Holinen  Common  [Overe^o'B 

,  ),  10  W.  B.  786,  L.  R,  2  Q.  B.  482). 

^ff^k  Jfiyce^  for  the  Attorney-General* 

fJmham  Hmtingi,  Q.C.,  and  lu  Parker^  for  the 
Bourn emoutb  Corporation, — The  property  i&  in  Sir  Q. 
lleyrick,  stibject  only  to  his  not  mterfering  with  the 
surbary  allotment*  He  can  cut  down  trees  and 
jfnahwood,  cut  grass,  and  exercise  sporting  rights 
rfer  the  property.  The  aubjacecnt  soil  is  his  also. 
Lb  to  the  alleged  necessity  for  the  common  to  bo 
apable  of  being  lot  at  a  rack-rent,  we  rely  on  Boio- 
hUh   V,    Walitjkhi  Local  Board,  L,  E,  6  Q.  B.  567, 

■  W*  E*  C.  L.  Dig.  66.  In  this  case  the  land  can 
let  with  the  consent  of  the  Charity  Commissioners* 
STtRLlKO  J-*  referred  to  In  re  Ashion  Charity t  22 
io^^F.  2SS,  5  W.  E-  Ch,  Dig,  13,] 

They  also  referred  to  Loudon  School  Board  v,  Vutry 
SL  Mary,  Miwjton,  24  W*  E,  137,  1  Q,  B.  D,  65, 

BnckUffy  Q,C.t  in  reply, —There  are  two  questions; 
'  >  Is  there  an  owner  at  all  within  the  meaning  of 
tion  150  of  the  Public  Health  Act,  1«75  ;  (2)  Who 
,  that  owner?  Bowdiic/i  v,  WakrJiM  Loml  BfHird 
B&I9  only  ifV'ith  the  second  question.  In  the  proaent 
mts  there  is  no  owner  at  all  within  the  meaning  of 
le  Act,  Moreover,  this  is  a  statutory  chanty,  and 
J  at  distinguishes  the  case  from  Bowditch  t*  Wakejidd 
ij  Botxrd.      The  common  can  only  ho  sold  or  let 

I  the  bpn^t  of  the  ehiirity :  and  the  nature  of  the 
laritjr  viz.,  cutting  turves,  is  such  that  the  charity 
ould  be  gone  if  the  land  were  let  or  sold :   Tudor's 
httritablo  Trusts,  p,  25L 
He  al^o  referred  to  Jlef}.  v.  School  Board  for  London, 

r.  R,  583,  17  Q,  B,  D.  7S8, 
Cun  adv,  vulL 

June  23- — Stibling,  J*,  after  stating  the  facts  aiid 
ff erring^  to  the  material  sections,  vi?..*  sections  4, 150, 
tl^  And  257,  of  the  PubHc  Health  Act,  1875,  con- 
l^^J^  ; — On  behalf  of  the  lord  of  the  manors  it  is 
mtetided  that  he  is  not  "  owner  "  of  the  common 
[thin  the  meaning  of  the  Public  Health  Act,  1 875,  inas- 
ijjcb  aa  tbo  provisions  of  the  Indosure  Act  prevent 
^  oojnxnoii  from  bdng  let  at  a  rack-rent*    These 


profisions  unquestionably  interfara  with  the  beneficial 
ownership  of  the  lord  to  u  matarial  extent ;  I  am  not 
satisfied  that  they  eatirdy  prevent  the  common  from 
being  let,  but  shaE  for  the  purposes  of  this  judgment 
ttBsame  such  to  bo    the  case.     In   Boiuditch  v.   The 
Wakejkld  Lvcai  Board  of  BeaHh  the  person  who  was 
Bought  to  be  charged  as  owner  held  the  property  as 
one  of  three  truataes  to  whom  land  had  been  con- 
veyed under  4  &  5  Yiot,  c,  38,  s.  2,  for  the  purposes 
of    the    Act,    and    to  permit  the  premises  and  all 
buildings  erected  thereon  to  be  for  ever  used  as  a 
school  for  the  education  of  poor  children  and  for  the 
residence  of  the  master  and  mistress,  and  for  no  other 
purpose  whatsoever.      Therefore  the  trusts   of  the 
deed  prevented  any  occupation  of  the  premises  ex- 
cept for  the  purposes  of  a  school,  and  lor  the  resi- 
dence of  the  master  and  mistress.     But  it  did  not 
atop  there,  because  the  4  &  5  Yiot.  c.  38,  s.  2,  enabled 
owners  of  laud,  including  tenants  for  life,   to  con* 
vey  in  fee  simple  any  quantity  not  exceeding  one 
acre  of  such  land  aa  a  site  for  a  school  (with  a  proviso 
as  to  conveyance  by  tenant  for  life),  that  upon  the 
land  BO  granted  ceasing  to  be  used  for  the  purposes 
of  the  Act,  the  same  should  revert  to  the  estate.     Bo 
that  the   Legislature  annexed   a    condition    to    the 
vtdidity  of  liuch  a  conveyance  which  prevented  the 
letting  of  such  land ;  nevertheless,  it  was  held  that 
the  appellant  was  the  **  owner,''  and  thereforo  liable 
to  a  rate  similar  to  that  which  is  in  question  hero* 
Lord  Bkwjkbiim  in  that  case  said,   ''  The  definition 
of   *  owner  J*   however,    in    section   2   does    not    say 
*  owner  *    shall    inclnde,    but    shall    mean,       Kow, 
though    these  premises   are  and   must   he   held    as 
schools,  and  cannot  be  let  for  any  purpose,  yet,  if 
they  were  let,  the  rent  would  come  to  the  appellant. 
I  think,  thereforo,  he  is  '  owner '  within  the  meaning 
of  the  definition,'*      And  Meilor,  J,,  took  the  same 
view,  and  pointed  out  that  in  the  Act  of  1848  C which 
is  not  materially  different  in  that   respect  from  the 
Act  of  1875)  there  is  a  special  exemption  from   all 
liability  to  expenses  in  respect  of  churches  and  chajTela. 
That  is  a  very  strong  caae,  and  it  has  been  recognized 
by  the  Court  of  Appeal   in   Wright  v.  Irtgle,  which 
related  to    a    Nonconformist    chapel.        There    the 
trustees  of  the  chapel  were  held  to  be  the  "  owners '' 
of  it,  and  as  such  liahie  to  contribute  to  the  expense 
of  paTing  a  new  street.     The  decision  does  not,  bow- 
over  j  govern  the  present  caae,  because  there  the  Court 
of  Appeal  arrived  at  the  conclusion  that  the  trustees 
had  a  power  of  letting;  but  Botmlitoh  v,  Wnk^Jield 
Local  Btyard  was  referred  to  by  all  the  learned  judges, 
and  waa  not  questioned  by  any  of  them.      It  shows 
that  a  claim,  such  as  in  question  in  the  present  ciise, 
may  be  sustained  in  respect  of  property  vested  under 
the  authority  of  Parliament  in  a  trustee  for  charitable 
purposes,  even  although  the  property  cannot  be  let 
by  reason  of  a  special  condition  imposed  by  the  Legis- 
lature.     In  principle  that  sppeara    tome  to  govern 
the  present  case,  though,  no  doubt,  various  distLnc- 
tions  based  on   diflferences   of  fact     may  be  dvawn 
between  them.      That  which  waa  mainly  relied  on 
was  founded  on  the  observations  of  Lord  Bowen  in 
Wright  V,  hvjh,  where  he  s^d,  "■  Section  250  does  not 
confine  the  t«rm  *  owner  *  to  those  persons  who  could 
receive  a  rack-rent  from  the   particular  premises,  or 
who  could  let  them  at  a  rack-rent ;  it  includes  those 
persons  who  would    receive  the     rack-rent    if    the 
premises  were    let  at  such    a    rent,    and    I    think 
Btmditch    V,   Wakffidd   Local  B<Hird  of  Btalih   is    a 
conclTiiive  authority—if  authority  were  wanted— to 
show    that  a  man    is  not  the^  less  the  *  owner '  of 
premises  because,  by  the  provisions  of  the  deed  under 
which  he  holds  them,  they  cannot,  so  long  as  he  holds 
them,  be  let  at  a  rack-rent*      Whether  in  the  case  of 
premises  which  were  prevented  by  an  Act  of  Parlia- 
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In  be  Johnston. 


HiohCoubt. 


ment  from  being  let  at  a  rack-rent  there  ever  could  be 
an  'owner'  within  the  meaning  of  section  250,  I 
▼ery  much  doubt.  I  am  inclined  to  think  that,  if  the 
incapacity  to  be  let  were  stamped  on  the  premises, 
they  never  could  have  an  '  owner '  within  the  mean- 
ing of  section  250."  I  need  not  say  that  that  expres- 
sion of  opinion  is  entitled  to  the  greatest  weight,  but 
I  am  not  persuaded  that  the  learned  Lord  Justice 
meant  his  remarks  to  apply  to  a  case  such  as  the 
present.  In  my  opinion,  therefore,  the  claim  of  the 
Bournemouth  Corporation  ought  to  be  allowed. 

Solicitors,  Crawley,  Arnold,  &  Son  ;  Solicitor  to  the 
Treasury;  Lwell,  Son,  &  Pitfield,  for  J.  &  W.  H, 
Druitt,  Bournemouth. 


Chan.  Div, 
Stirling, 


Mv.  I 
,JJ 


June  16. 


In  re  Johnston. 
Mills  v.  Johnston,  (a.) 


WiU — Construction — Oi/t  of  sum  of  money  to  he  invested 
for  benefit  of  testator*s  son  on  attaining  twenty^cne,  at 
the  discretion  of  executor — Declaration  that  the  sum 
vxjLS  intended  for  the  advancement  of  the  son — Absolute 
gift — Discretion  of  executor — BigTU  to  receive  legacy* 

A  testator  gave  all  his  property  to  the  executor  and 
trustee  of  his  will  upon  certain  trusts,  and  gave  directions 
in  the  following  terms:  — **  I  desire  that  £1,200 
sterling  shall  be  invested  for  the  benefit  and  ad- 
vantage of  my  eldest  son,  on  his  attaining  the  age  of 
twenty-one  years,  or  as  soon  after  as  practicable,  such 
sum  to  be  applied  to  his  professional  or  other  advance^ 
ment  at  the  discretion  and  judgment  of  my  executor 
and  trustee.  I  desire  that  £1,000  sterling  snail  be  in- 
vested for  the  beneJU  and  advancement  of  my  second  son, 
on  his  attaining  his  majority — viz,,  twenty-one  years  ; 
such  sum  to  be  applied  cu  my  executor  and  trustee,  in 
his  discretion,  may  think  fit,**  The  testator  directed  that 
these  sums  **  shovdd  be  very  judiciously  invested,  cu  they 
are  intended  specially  for  the  advancement  and  promo- 
tion in  life  of  the  respective  recipients,** 

The  two  sons  attained  the  age  of  twenty'one  years,  and 
incumbered  their  shares. 

Held,  that  the  executor  had  no  discretion  in  the  appli- 
cation of  the  two  sums  of  money,  but  thcU  they  were  pay- 
able to  the  sons  or  their  mortgagees. 

Summons. 

These  were  two  summonses,  heard  together,  for 
the  purpose  of  obtaining  a  decision  upon  the 
following,  among  other  questions — viz.,  whether  two 
sums  of  £1,200  and  £1,000,  directed  by  the  will  of 
James  Jolmston  to  be  invested  and  respectively 
applied  for  the  benefit  of  two  of  the  testator's  sons, 
were  respectively  payable  to  them,  or  whether  the 
executor  had  a  diso^tion  in  the  application  of  these 
sums. 

By  his  will,  dated  the  23rd  of  June,  1890,  the  testa- 
tor, James  Johnston,  gave  to  the  plaintiff,  Bobert 
Mills,  the  executor  and  ^ustee  of  his  will,  all  his  estate 
and  dBPects  upon  certain  trusts.  The  testator  directed 
that  his  two  eldest  sons  should  become  executors  of 
his  will  upon  their  respectively  attaining  the  age  of 
twenty-one  years,  an  age  which  the  testator  subse- 
sequently,  by  a  codicil,  altered  to  twenty-five  years. 
The  clauses  of  the  will  upon  whidi  the  decision  of  the 
court  was  sought  were  in  the  following  terms: — **I 
desire  that  £1,200  sterling  shall  be  invested  for  the 
benefit  and  advantage  of  my  eldest  son,  James  Annan- 
Co.)  Beported  by  Abnold  Gloyeb,  Esq.,  Barrister- 
at-Law. 


dale,  on  his  attaining  the  age  of  twenty-one  yean, 
or  as  soon  after  as  practicable,  such  sum  to  be  applied 
to  his  professional  or  other  advancement  at  the  dis- 
cretion and  judgment  of  Bobert  Mills,  my  executor 
and  trustee." 

''  I  desire  that  £1,000  sterling  shall  be  invested  lor 
the  benefit  and  advancement  of  my  second  tOD, 
Charles  Spread,  on  his  attaining  his  majority — ^viz., 
twenty-one  years — such  sum  to  be  applied  as  my 
executors  and  trustees  in  their  discretion  may  think 
fit" 

After  directing,  in  similar  terms,  two  farther  soms 
of  £1,000  to  be  applied  for  the  benefit  of  twoyomiger 
sons,  the  testator  proceeded  as  follows  : — *'  The  sums 
specified  in  the  four  preceding  paragraphs  —  viz., 
£1.200,  £1,000,  £1,000,  £1,000  — should  be  very 
judiciously  invested,  as  they  are  intended  spedany 
for  the  advancement  and  promotion  in  life  of  tl» 
respective  recipients.'* 

The  testator  died  on  the  22nd  of  June,  1S90,  and 
his  will  was  proved  by  the  plaintiff,  Bobert  Mills. 

James  Annandale  Johnston  attained  the  age  of 
twenty-one  years  on  tiie  3rd  of  October,  1892.  His 
share  under  the  will  of  the  testator  was  incum- 
bered. 

On  the  29th  of  January,  1894,  the  plaintiff  t4X>k  out 
a  summons  for  the  determination  of  various  questiooi 
in  the  administration  of  the  testator's  estate,  and. 
among  others,  of  the  question  whether  the  sum  of 
£1,200  by  the  will  directed  to  be  invested  for  ike 
benefit  of  James  Annandale  Johnston,  as  above 
mentioned,  or  any  or  what  part  thereof,  ought  to  be 
raised  out  of  the  estate,  and,  if  raised,  whether  the 
said  James  Annandale  Johnston  or  his  incumbraiifien 
were  entitied  to  have  the  amount  (if  any)  raised  aad 
paid  over  to  him  or  them,  or  whether  the  plaintiff  had 
a  discretion  in  the  application  thereof. 

Charles  Spread  Johnston  attained  the  age  of 
twenty-one  years  on  the  17th  of  May,  1894,  and  oe 
that  day  took  out  a  summons  to  obtain  a  decisioa 
whether  the  sum  of  £1,000  by  the  will  directed  to  be 
invested  and  applied  for  his  benefit  was  payable  to 
him,  he  requiring  the  trustee  and  executor  to  pay  the 
same,  and  not  to  apply  it  for  his  benefit  Sohse^ 
quently  to  the  taking  out  of  this  summons  Gbacke 
Spread  Johnston  incumbered  his  share  tinder  the 
will. 

The  summonses  of  the  plaintiff  and  Charles  Spread 
Johnston  now  came  on  for  hearing  together. 

Orosvenor  Woods,  Q.C.,  and  Perdval,  for  J,  A 
Johnston  on  the  executor's  summons. 

Orosvenor  Woods,  Q.C.,  and  FhiUpotU,  for  th* 
applicant  on  C.  S.  Jolmston*s  summons. — There  ii  ao 
case  in  which  a  discretionary  power  has  cut  down  th^ 
gift  where  there  has  been  an  absolute  apim^na- 
tion  of  a  sum  of  money  in  favour  of  a  sole  object.  If 
C.  S.  Jolmston  were  to  die  his  executors  wcmld  be 
entitied  to  the  fund :  Goughy.  Bult,  16  Sim.  4^  Is 
the  event  of  bankruptcy  his  trustee  in  bankmplcj 
would  also  be  entitied  to  the  fund,  and  the  tmatet 
stands  in  no  better  position  than  the  beocficsair: 
Snowdon  v.  Dales,  6  Sim.  524 ;  YounghusbaMd  t.  Gtt- 
borne,  1  Coll.  400 ;  Fiercy  v.  RoberU,  1  My.  &  K.4.  If 
a  purpose  had  been  assigned  for  the  sift  and  the  p«r- 
pose  had  failed,  the  beoieficiary  would  still  be  entitled 
to  receive  the  fund,  and  so  he  would  if  the  eiecrtar 
renounced  the  discretion  given  to  him.  Tbe  discre- 
tion relates  only  to  the  mode  of  enjoyment  by  ^ 
sons. 

They  also  referred  to  In  re  Sanderson*M  Trmtl^  5 
W.  B.  864,  3  K.  &  J.  497 ;  CW  v.  WilmO,  Aah 
704 ;  In  re  Skinner*s  Trust,  8  W.  B.  605,  IJ.  d  E 
102 ;  Presant  v.  Goodwin,  29  L.  J.  P.  D.  115,  8  ▼. 
B.  Prob.  Dig.  4;  Green  v.  ISpicer,  1  Boss.  &  M.  W; 
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High  Coust, 

Ik  be  Johkstow.— J.  r.  S. 

High  Ootot. 

Ill  w  Cfilftwan.  39  Cb,  D*  443,  37  W.  B.  Big.  204  ; 
tfljfiwf  V.  Ptiifiey,  6  W.  B.  132,  3  K.  &  J.  90;  and 
"  f»«*  V.  Rowl^,  3  Vee,  Jim,  305. 

C  -^,  i^.  Jrnh'm,  for  the  executor*— The  discretion 
I  given  to  tlie  estcGutor  to  protect  the  beneficiariea, 
I  Ee  is  ftDxious  to  exercise  it.     The  facte  ihow  how- 
it  ii  that  the  beneficiaries  should  be  pro- 
iCted*    The   gifts   in   the   present    case   are  iu  the 
itore  of  fcpecial  trusts  for  advancement,  and  must 
J  dtetinguilhed  from  general  tmsta*     Yomtghtuband 
Gkhornt  and  Oretm  v*  t^pieer  must  be  read  with 
lis  distinetion  borne  in  mind. 
He  referred  to  Twopeny  v.  Petfton,  10  Sim.  48T. 

'^MMhitjtj  QX-,t  and  Up/oh ti ;  Buckl^t  Q*0*i  and 
""smU;  Mf^nhmtl^  FmkSy  and  RmneVi  for  other 
ei. 

Stiruxo,  J*,  read  the  will  as  above  recited,  and 
ded  :'-'Two  of  the  testator's  sons  have  attained 
be  age  of  twenty-one  years,  and  the  question  arises 
hfither  they  can  insist  on  the  sums  of  money  being 
'  1  to  them,  or  whether  the  executor  has   a  discre- 
I  which  he  can  exercise.     It  is  to  be  ol>aerved  that 
ke  only  persons  to  take  a  benefit  under  these  gifts 
:  the  legatees  themselves.     There  ia  no  gift  over, 
■  is  there  any  discretion  as  to  whether  the  whole  or 
"t  only  of  the  fund  is  to  be  applied.'    Again,  the 
Eis  of  money  are  directed  t*>  be  taken  out  of  the  rest 
'  the  estate  and  invested,  and  the  sole  persons  who 
ke  any  bene^eial  interest  are  the  sons.  Is  that  a  dis^ 
Stion  which  the  law  permits  to  be  vested  in  an  execn- 
^^    No  doubt,  as  the  evonts  have  shown,  there  are 
ilent     reasons    why   the    discretion    should    be 
and  I  would  b«  gkd  to  uphold  it  if   I 
lid*    But  it  seems  to  me  an  attempt  to  fetter  the 
Igoyment  of  a  benefit  given  by  the  will.     The  tea- 
might,  of  course,  have  made  the  gift  entirely 
endent    upon    the    discretion   of    the  trustee  by 
^oeathing,  ^.^.»  such  a  sum  as  the  trustee  in  his 
dute  diSretion  might  think  fit ;  or  he  might  have 
a  the   property   over   in   such   a   way  that   the 
_&tee  could  not  have  been  deemed  the  sole  person 
latereited. 

tTuder  the  circumstances  the  case  seems  to  me  to 
fall  within  the  class  of  cases  referred  to,  in  which  it 
kit  been  held  that  a  testator  cannot  impose  a  fetter 
on  the  enjoyment  of  an  absolute  gift  \  see  Gosling  v* 
'ronfiViy,  Johns*  26a,  7  W,  H.  Ch*  Dig.  93.  My  dcci- 
ju  might  also  be  baaed  on  the  ground  suggested  by 
^.  Phi  11  potts — vu.^  that  the  discretion  merely  affects 
the  mode  of  enjoyment  of  the  son*  In  re  8khiiter''a 
Trmi  shows  that  the  court  wiJl  not  insist  on  a 
hentrfit  being  taken  imdu  et  /ormd  aa  the  testator  has 
"  ected* 
Dn  these  grounds  I  hold  that  the  discretion  cannot 
k exercised.  There  is  a  strange  absence  of  authority 
the  pointi  but  Lord  Hatherley's  observations  in 
I  Bkinner^^  Trtt^t  support  the  view  which  I  have 

olicitors,  0.  S.  d  H,  Brandm;   Mmr  ^  FowUr; 
,  Turner t  d  Knvjht;  Eobert  Parker;  B*  Chapman, 


a-Hng 


Div.  1 


J,  F.  S.  (a.) 


June  1, 


ititr$hip — Action  for  dissolution^Partner  of  itn- 
sound  mind- — Interim  injtindion. 

T€  an  action  wa^  hromjht  hy  a  partner  urj<nmt  hu 


).)  Beportedbf  W,  Shallceoss  Goddaed,  Esq., 
Barriflter-at-LaWt 


co-partntr  /on  a  diesdniion  of  the  partn^ahip  on  the 
ground  that  the  defendant  was  pervianenily  insane^  th6 
court i  heiuij  sfdisjied  that  the  d^endant  tms  qf  umound 
mind^  and  that  he  tenH  attiug  m  such  a  manner  as  to 
injure  ih fi pari aershtp  huaineast  granted  an  interim  m- 
janciion  to  restrain  htm^  mdil  the  trial  of  the  action  or 
further  ^rder,  frotrt  deaUmj  with  the,  jmrtnerahip  aa^eti^ 
imuing  hills  or  notes ^  or  drawing  chequir4  in  the  name  of 
the  jirm^  ar  from  coming  to  or  remaining  on  the  business 
premises,  or  in  any  way  interfering  with  the  iMtrtnership 
bmineas* 

This  was  an  action  by  a  partner  against  his  co- 
partner in  which  the  plaintiff  alleged  that  the  defend- 
ant  was  permanently  of  unsound  mind,  and  claimed 
dissolution  of  the  partnership. 

The  action  came  on  for  hearing  about  the  begin- 
ning of  May  last,  when  his  lordship  was  satisfied  on 
the  evidence  then  befoi^  him  that  the  defendant  was 
of  uDSOund  mind,  but  being  of  opinion  that  he  was 
not  permanently  insane,  and  that  there  was  some 
hope  of  his  recovery,  directed  the  action  to  stand 
over  uutU  after  the  Long  Vacation.  In  the  meantime 
it  appeared  that  the  defendant,  who  was  under 
medical  care  and  also  under  a  certain  amount  of 
restrain t»  had  attempted  to  assert  his  right  as  a  part- 
ner by  drawing  cheques  upon  the  partnership  banking 
account,  and  by  going  to  the  office  of  the  firm  and 
daiming  to  tsJte  a  part  in  the  carrying  on  of  the 
business  in  a  manner  which  was  injurious  to  the  firm* 

The  plaintiff,  on  the  29th  of  May  last,  applied  by 
motion  for  an  interim  injunction  to  restrain  the 
defendant  from  dealing  with  the  partnership  assets,  and 
from  issuing  bills  or  notes,  or  drawing  cheques  in  the 
name  of  the  firm,  or  from  coming  to  or  remaining  on 
the  business  premises,  or  from  in  any  way  interfering 
with  the  partnership  busines** 

It  was  in  evidence  that  the  defemdant^s  medical 
attendant,  on  the  28th  of  May  last,  had,  in  answer  to 
the  plaintiffs  inquiry,  stated  that  the  defendant  waa 
not  in  a  fit  state  to  be  at  large* 

An  injunction  had  been  granted  in  the  terms  of  the 
motion,  and  the  plaintiff  now  asked  for  an  order  con- 
tinuing the  injunction  until  judgment  m  the  action^ 
or  further  order. 

G^raham  Hastings,  Q,C'*,  and  EohertBon  Macdonald^ 
for  the  plaintiff. — Tour  lordship  has  jurisdiction  to 
grant  an  injunction  under  the  cireumstanceis*  We 
rely  on  the  remarks  of  Ijord  Hatherley  in  Anout,  2 
K*  &  J.  441  ;  In  r€  Ii.,  40  W*  B.  *'3e,  [1892]  1  Ch. 
4o9;  Robinmn  v*  Galland,  33  SCLiCiToaa'  JoUHNAL, 
490»  5  Times  L*  fi.  504, 

Bibion,  for  the  guardian  ad  litem  of  the  defendant, 
—There  is  no  means  of  enforcing  an  injutiction 
against  a  person  of  unsound  mind,  and  consequently 
the  court  wdl  not  make  the  order  asked  for  by  the 
plaintiff*  The  point  was  not  argued  or  decided  in  the 
anonymous  ease  referred  to,  which  is  therefore  no 
authority  for  the  plain tiifs  contention, 

Graham  Haatinga,  <?.  C »  replied, 

Stiklixo,  J*— The  case  is  somewhat  remarkable. 

SHis  lordship  stated  the  facts,  and  continued: — ] 
t  is  in  evidence  that  the  defendant's  medical 
attendant  so  recently  as  the  28th  of  May  last  stated 
to  the  plaintiff,  in  answer  to  an  injjuiry,  that  in  his 
opinion  the  defendant  was  not  in  a  fit  condition  to  be 
about.  I  am,  therefore,  entitled  to  infer  that  the 
defendant's  condition  has  not  improved  since  the 
hearing  of  the  action,  and  I  accordingly  come  to  the 
conclusion  that  he  is  still  of  unsound  mind.  The 
question  is  whetiier  under  such  circumstanoes  the 
court  can  grant  an  injunction  against  the  defendMit. 
lb  11  not  absolutely  certinn  that  dissolution  will  be 
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granted ;  it  therefore  comes  to  this — will  the  court  in- 
terfere to  restrain  a  defendant  partner  from  acting  in 
such  a  way  as  to  injure  the  par&iership  business  if  the 
defendant  is  of  unsound  mind  ?  A  person  of  unsound 
mind  may  be  sued  and  judgment  can  be  recovered 
and  an  omer  made  against  Mm.  Why,  then,  during 
the  pendence  of  an  action  for  dissolution  shotdd  not 
such  an  order  be  made  against  such  a  person  to 
prevent  him  from  so  acting  as  to  interfere  with  the 
partnership  business  ?  An  injunction  may  be  granted 
although  oissolution  is  not  sought;  it  seems  to  me, 
therefore,  that  in  a  case  of  this  kind  the  court  may 
make  an  order  against  the  defendant.  On  general 
principles  the  court  ought  to  interfere.  There  is 
very  little  authority,  but  such  as  there  is — ^namely, 
an  ei^ression  of  Lord  Hatherley  in  favour  of  the 
plaintiff's  contention — ^is  deserving  of  the  greatest 
respect.  It  was  suggested  that  if  an  injunction 
were  granted  the  court  would  not  be  able  to  enforce 
it.  Tnere  may  be  a  difficulty,  but  it  is  not  necessary 
now  to  go  into  that  question,  because  there  are 
oases  in  which  a  remedy  has  been  found.  I  am  not 
persuaded  that  if  the  injunction  were  granted  it 
would  be  ineffectual.  The  interim  injunction  has 
apparently  already  led  to  the  useful  result  that  the 
defendant  has  been  placed  under  better  restraint. 
The  injunction  has  been  properly  granted,  and  will 
be  continued  until  judgment  in  the  action  or  further 
order. 

Solicitor  for  the  plaintiff,  C,  W*  Inman. 

SoUdtors  for  the  defendant,  Fiesse  &  Son. 
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In  re  Paskeb. 
MoBQAK  V.  Hill,  (a.) 

Surety — Mortgage — Co-sureties — Payment  off  of  mort^ 
gage  debt  by  surety — Bight  of  surety  to  prove  for  debt 
against  the  estate  of  co-surety  —  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  FfV^  c.  97),  s.  6. 

A  surety  who,  on  default  being  made  by  the  mortgagor, 
has  paid  off  a  mortgage  debt  is  entitled  to  prove  against 
the  estate  of  a  co-surety  to  the  extent  of  the  whole  debt, 
though  he  can  only  actually  recover  from  the  co-surety 
the  proportion  due  from  him  as  between  co-sureties. 

Summons. 

By  an  indenture  of  mortgage  dated  the  12l;h  of 
March,  1892,  James  Oaley  barker,  Bobert  Holmes, 
Luther  T^,  George  Yallup,  and  iCichard  Harry 
Court  jointly  and  severally  covenanted  as  sureties  for 
the  Norwich  and  Norfolk  Investment  Corporation 
(Limited),  the  principal  debtors,  to  pay  the  mort- 
gagees, Messrs.  Cozens-Hardy  and  Jewson,  the  sum 
therein  mentioned,  and  it  was  also  provided  that  the 
sureties  should,  as  between  themselves  and  the  mort- 
gagees, be  taken  to  be  principal  debtors. 

Bobert  Holmes  and  Luther  Tall  subsequently 
became  bankrupt,  and  practically  nothing  could  be 
recovered  from  tiieir  estates.  In  consequence  the 
other  three  sureties,  James  C.  Parker,  G.  Yallup,  and 
B.  H.  Court  were  left  to  bear  the  liability  under  the 
mortgage. 

On  the  18th  of  February,  1893,  James  C.  Parker 
assigned  by  deed  all  his  estate  real  and  personal  to  a 
trustee  in  favour  of  his  creditors. 

The  mortgagees  sent  in  a  claim  to  the  trustee  imder 
the  deed  of  assignment  for  the  total  amount  of  debt, 

(a.)  Beported  by  C.  C.  Hensley,  Esq.,  Barrister- 
at-Law. 


interest,  and  costs  due  under  the  covenant  in  the 
mortgage  deed,  but  there  was  no  formal  admiwiond 
the  daun,  and  nothing  was  paid  by  the  inutee  in 
respect  thereof. 

Subsequently  the  mortgagors,  the  Norwich  aod 
Norfolk  Investment  Corporation  (limited),  went  into 
voluntary  liquidation,  and  the  mortgagees  oalkd 
upon  the  remaining  two  sureties,  Yallup  and  Court, 
to  pay  a  substantial  sum  in  re^>eot  of  the  amount 
due  under  the  mortgage. 

Court  paid  off  the  mortgage  debt,  and  Yallup  p&id 
to  Court  one-half  of  the  money  he  (Court)  had  peid, 
and  it  was  then  arranged  tbat  the  mortgagees  shonld 
transfer  the  securities  and  debt  to  Mary  A.  Moigu 
and  J.  W.  Jewson,  the  plaintiffs,  as  trustees  for  G(nrt 
and  Yallup,  and  this  transfer  was  duly  effected,  &« 
mortgagees  also  assigning  to  the  trustees  the  l)c»dt 
of  all  daims  or  proofs  against  the  estate  of  J.  C 
Parker. 

Upon  the  payment  off  the  plaintiffs  cUimed  aa 
against  the  d^endant  HlU,  the  trustee  of  tiie  angnr 
ment  deed  of  J.  C.  Parker,  to  be  entitled  to  tk 
benefit  of  the  proof  or  chum  of  the  mortgagees  agaioft 
Parker's  estate  for  the  full  amount  of  prinopal 
interest,  and  costs  which  had  been  properly  pajabb 
under  the  mortgage  deed,  so  that  plamtiffis  nd^ 
have  a  dividend  on  the  full  amount,  provided  »ck 
dividend  did  not  (as  it  was,  as  a  fact,  dear  thai  it 
would  not)  exceed  one-tiiird  of  the  total  amoimt  d 
proof,  being  the  proportion  which,  aa  between  tk 
sureties,  Parker,  Yallup,  and  Court,  he  (Parker)  wai 
liable  to  pay.  Defendant,  however,  oonteoded  ttei 
the  proof  would  only  lie  for  one-third  of  the  totil 
amount  due  under  the  mortgage,  and  tiiat  a  div^ead 
only  payable  on  that  one-third. 


Hadley,  for  the  summons. — ^We,  as  sureties  whohafi 
paid  off  the  debt,  stand  in  the  shoes  of  the  ongiml 
creditor,  and  are  entitled  to  prove  against  the  estite 
of  our  co-surety  for  the  whole  debt.  Ex  parte  JSN^ 
Be  Gex  Bankruptcy  Beports,  618,  is  an  antbonty 
for  the  right  of  a  surety  to  receive  a  dividend  out  d 
a  co-sure^*s  estate  to  the  full  extent  of  the  oo-sorety'i 
liability. 

T,  B.  Napier,  for  the  defendant. — ^Wben  onoe  (m 
surefr^  has  paid  the  whole  debt,  the  debt  owing  te 
him  by  the  co-surety  is  that  proportion  which  ^ 
co-surety  would  have  been  liable  to  pay  as  between 
co-sureties.  Here  there  were  practio^y  three  co- 
sureties, so  I  am  only  liable  to  the  ext^it  of  oo^- 
third  of  the  debt,  and  proofs  can  only  be  adodtts^ 
against  me  to  that  extent.  When  Ex  parte  St^ia 
was  dedded  in  1848,  the  position  of  co-snreties  wis 
not  so  dearly  established  as  it  is  now :  Ex  fof^ 
Snowdon,  29  W.  B.  654, 17  Ch.  D.  44 ;  Wcimenkatan 
V.  Gullick,  [1893]  2  Ch.  514,  41  W.  B.  Dig.  16, 192; 
In  re  Sir  J.  J,  Evans,  Coles  v.  Peyton^  [189S]  5Ck 
238 ;  19  &  20  Vict.  c.  97  (MercantQe  Law  Anwni- 
ment  Act),  s.  5,  **  Becover  "  means  "  prove  for." 

Kekswtoh,  J. — In  disposing  of  this  case  it  seeoi 
to  me  to  be  best  to  entirely  diuniss  any  idea  of  htf^' 
ruptcy  from  my  mind,  and  to  consider  this  qnestxs 
purdj  as  one  of  right  of  action.  Here  we  have  tbce 
sureties,  two  of  whom  have  paid  off  the  whob  deU 
and  they  are,  therefore,  entitled  to  stand  in  the  sto 
of  the  creditor.  This  seems  to  me  to  be  but  utaa^ 
justice,  and  at  any  rate  it  is  in  strict  acoordaDoe  wti 
the  words  of  the  Mercantile  Law  Amendment  AA 
The  original  creditors  have  a  right  to  sue  any  s0*f 
for  t^e  whole  debt,  and  why  should  that  ri^  ^ 
restricted  in  the  case  of  sureties  who  bave  |w  ^ 
the  debt,  and  who,  therefore,  stand  in  the  positions 
the  original  creditors  ?  I  see  no  reason,  sad  titf  ^ 
certainfy  says  nothing  of  the  sort    But  Mr.  ISt^ 
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,_pTies  that  the  worda  "shall  not  recover*'  mean 
"  ahall  not  bring  aa  action  for*';  but  what  the  Act 
myi  is  that  the  surety,  notwithstanding  his  right  to 
lUndm  the  creditors'  shoes,  shall  not  ** recover"—- 
Le.,  bring  into  his  own  pocket — more  than  the  just 
pK)portion  to  wbioh  ho  is  entitled.  That  would  be 
hh  idle  proviso  had  he  not  the  right  to  sue  for  the 
wbola  debt*  The  declaration ^  therefore,  must  be 
that,  the  applicants  are  entitled  to  prove  for  the 
whole  debt,  but  not  to  receive  dividends  beyond 
6ft.  8d.  in  the  pound  out  of  the  trust  estate. 

SoHoitors,  Old-man,  Clabbttrn,  «t?  Co.,  for  D,  Eaven^ 
Korwich ;  Sharpe^  Parker ^  ^  Co. 


OEner, 


Div.) 


March  6,  *!,  16* 

MiKTEH  V.  Caus*  (a*) 

-Equity  (if  redemption  amgned — Conmlidaiion 
— Redemption^ 

.  B.  morUjag&i  propfrti/  A  to   C.  8.  in  1864,  and 

r  proiferiies  to  drffemit  mortgagees  in  1863,  1865, 

f  166(1      8ub«e*iutntli/  J,  B.  mortgaged  pr&iKriij  A  j 

*-^'  fo  the  m/Mfjage  to   Q.    B.^   to  B.j   ami  U  was 

illf/   aoid,    OH    the   Bth   of  October,  1890,   to   the 

ft  subject  t<i  the  mortgage  to  0.  S.     In  the  mean^ 

I  mi^^age  to  t\  S,  ujid  the  mortgages  in  the  other 

--^   became  ve&ted   in  the  same  persons,  the  rfe- 

(haff  the  plaijitiff  hmm  entitled  to  redeem  property 

thai  the   defendants   cotdd  not  CQniolidate  a» 

him,  tJie  equity  of  redemption  in  A  h^vinf/  l}etn 

with  before  the  mortgages   became  vested   in  the 

V.  Oolman*  30  W.  B.  484^  19  C^,  i>.  ©30, 

[  of  acjtion* 

I  WES  a  redemption  action.    Shortly  stated  the 

were  as  foEows  :  —  J*   Banks,    on   the  4th   of 

1864,   mortgaged  property  A   (1   and  2, 

re-terrace)  to  Charles  Sedg-wiek,  and  other 

I  to  different  mortgagees,  the  predecessors  in 

3i  of  the  defendants.     The  mortgagor,  on  the  12th 

of  July,  mortgaged  property  A  (pubject  to  the  mort- 

guge  to  Hcdgwick)   to   Stunt,  who,  on  the   Hth  of 

July,  1890,  transferred  to  James  Pledge,  who  on  the 

'b  of  October,  180O,  sold,  under  bis  power  of  sale, 

ibjeet  to  the  mortgage  to  Sedgwick,  to  tlie  plaintiff. 

After  the  mortgage  to  Stunt,  Sedgwick^e  mortgage 

tnd  the  other  mortgages  became  vested  (in  tSTl  and 

\W(3)  iu  the  predecessor  in  title  of  the  defendants, 

Brho  declined  to  allow  the  plaintiff  to  redeem  the 

roporty  A,  without  paying  off  the  other  mortgages, 

i  the  ground  that  they  were  entitled  to  consolidate 

^'A  their  securities. 

The  plaintiff.  John  Minter,  brought  this  action  on 
he  30th  of  March,  1803,  against  the  defendants,  the 
^presentatives  of  the  transferee  of  Sedgwick's  mort- 
age on  A  and  of  the  mortgages  on  the  other  pro- 
perties, for  the  redemption  of  A  ;  the  defendants  set 
a  daim  to  consolidate  their  mortgages  on  A  and 
'  properties. 

amu'^li  I>amX  for  the  plaint  iff.  ^The  case  of  Barter 

tlman,  SO  W.  E.  484, 13  Ch*  D,  630.  covers  this  case. 

^  down  that  where  two  mortgages  on  different 

t  to  different  mortgagees  became  vested  in  the 

person,   after  the  equity  of  redemption  on  one 

kem  has  bean  dealt  with  (whatiier  by  sale  or 

|}  Beportad  by  J,  W,  Geeio^  Esq.,  Barrister-at- 
Law. 


mortgage  is  immaterial),  the  owner  of  that  equity  of 
redemption  is  entitled  as  against  that  person  to 
redeem  that  property  without  paying  off  the  other 
mortgages,  the  right  of  consolidation  not  existing  as 
against  him*  lieevor  v*  Lttck,  lo  W*  E.  1221,  L.  E* 
4  Eq,  55 7 J  has  been  disapproved  of* 

Xevilkf  Q.t\^  and  G.  Wardf  for  the  defendants*^ — 
Vint  Y*  Fadgtt,  CJ  W.  E.  (141,  2  Be  G*  &  J.  611,  is 
clearly  in  our  favour,  and  is  not  inconsistent  with 
Ilarter  v,  Qihnau.  The  doctrine  of  consolidation  is 
well  established,  and  cannot  be  npset  except  by 
statute. 

Brmnu^eil  Davig,  in  reply*— Fih*  v,  Padgett  ia  no 
longer  good  law*  The  asaignee  of  an  et^uity  of 
redemption  takes  subjeet  to  ail  equities  against  the 
assignor  existing  at  the  date  of  the  assignment,  but 
not  to  any  arising  subsequently,  to  which  he  is  not  a 
party.  Baker  v.  Gray,  24  W*  E*  171,  1  Ch*  D.  401, 
explained  Vitd  v.  Fadgtt  and  Tassell  v,  Sfm'thf  (J 
W-  E.  803.  2  De  G.  &  J.  713,  and  the  latter  case  was 
overruled  in  Mills  v,  Jpiniugst  28  W*  R*  549,  13  Ch, 
D*  639.  Unless  the  defendants  can  show  that  the 
plaintiff  intended  to,  waive  Ma  rights,  they  cannot 
consolidate  against  him. 

Hoh:£R,  J.— [His  lordship  stated  the  facts  above 
set  out,  and  proceeded  : — ]  The  claim  of  tho  defend- 
ants to  consoUdato  as  against  the  plaintiff  can- 
not, in  my  opinion,  be  supported*  It  was  decided 
by  Fry,  J,,  in  Barter  v,  Volman  —  and  with  that 
decision,  if  I  may  say  so,  I  entirely  agree  — that 
when  two  mortgages  made  by  the  same  mortgagor  to 
different  mor%ag^  on  different  estates  become 
united  for  the  first  time  in  one  person  after  the  mort- 
gagor has  assigned  (by  way  either  of  salo  or  mort* 
gage)  the  eqnityof  redemption  of  one  of  therQ,  the 
owner  of  the  two  mortgages  cannot  consolidate  them 
as  against  the  assignee  of  that  equity  of  redemption, 
even  though  both  the  mortgages  were  created  before 
the  assignment.  Applying  that  to  the  present  case  it 
is  clear  that  the  defendants  could  have  had  no  right 
of  consoUdation  against  £^tunt  if  he  had  remained 
mortgagee  of  property  A,  But  the  plaintiff  has 
pnrchaaed  aU  fStunt^s  rights,  and  prima  facie  the 
defendants  have  no  more  right  to  consolidate  against 
the  plaintiff  than  they  would  have  had  against  Stunt* 
In  aufiwor  to  this  the  defendants  set  up  what  appears 
to  me  a  wholly  untenable  and  inequitable  contention, 
It  appears  that  before  the  14th  of  July,  1800,  Pledge 
and  the  plaintiff  were  respectively  puisne  mortgagees 
of  all  the  properties  the  first  mortgages  on  which  are 
now  united  in  the  defendants,  subject  to  those  mort- 
gages, and  subject  as  to  property  A  also  to  Stunt's 
mortgage.  And  it  is  suggested  that  in  some  way  or 
other  when,  on  the  14th  of  July^  1«90,  Pledge 
obtained  a  transfer  of  Sttiut^s  mortgage  his  rights  as 
transferee  to  resist  any  claim  of  consolidation  were 
lost  or  interfered  with  bc^cause  he  happened  to  be  also 
such  puisne  mortgagee  as  I  have  before  mentioned. 
That  auggegtion  1  cannot  follow.  It  is  clear  that 
there  was  no  merger  of  Pledge's  securities,  and  that 
he  was  quite  cutitted,  as  transferee  of  Stunt' a  mort- 
gage, to  deal  with  that  security  separately,  and  to  sell, 
as  he  did,  property  A  to  tho  plaintiff  subject  to 
Sedgwick's  mortgage. 

It  is  suggested  that,  though  this  may  be  so^  the 
plaintiff,  as  purchaser  of  property  A  subject  onljr  to 
Sbdg wick's  mortgage,  has  in  some  way  lost  his  nght 
to  resist  consolidation  because  of  his  other  position  as 
puisne  mortgagee*  That,  againf  I  cannot  follow* 
The  plaintdfFs  rights  as  purchaser  of  property  A  are 
not  in  any  way  merged  with  or  lost  by  reajon  of  his 
rights  as  puisne  mortgagee*  He  is  not  coming  in 
this  action  to  assert  any  rights  on  his  part  as  puisne 
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mortgagee,  or  to  redeem  by  virtae  of  his  position  as 
saoh  puisne  mortgagee.  He  is  coming  here  simply  to 
redeem  Sedgwiolrs  mortgage  by  yirtue  of  his  position 
as  purchaser  through  Stunt's  mortgage  of  property 
A,  and  this  he  is  entitled  to  do,  and  not  the  less 
because  he  may  have  other  rights  which  do  not  arise 
to  be  considered  in  this  action. 

For  these  reasons  I  hold  that  the  defendants*  claim 
against  the  plaintiff  fails,  and  that  the  plaintiff  is 
entitled,  as  owner  of  property  A,  to  the  usual  judg- 
ment for  redemption  of  Sedgwick's  mortgage.  So 
far  as  the  costs  of  this  action  have  been  increased  by 
the  defendants'  claim  to  consolidate  they  must  l>e 
paid  by  the  defendants.  The  other  costs  will  be 
dealt  with  in  the  usual  way,  treating  the  action  as  an 
ordinary  one  for  redemption  of  property  A  subject 
only  to  Sedgwick's  mortgage  now  vested  in  defend- 
ants. 

Solicitors,  A.  R.  &  E.  Steele,  for  G.  W,  Haines, 
Folkestone;  Talbot  &  Taeker. 


Chan.  Div. )  -m-     v  •»  t  ^ 

Eomer,J.  j  March  7,  16. 

Fledge  v.  Care,  (a.) 

Mortgage — Consolidation— -Redemption — Assignment    of 
mortgages  to  one  person. 

The  owner  of  several  different  properties  mortgaged 
them  to  different  mortgagees  between  the  years  1863- 
1866.  Subsequently,  in  the  year  1868,  Tie  mortgaged  one 
of  the  properties  to  H,,  subject  to  the  first  mortgage 
thereon.  Between  1871  and  1873  all  the  first  mortgages 
were  transferred  to  one  R,,  except  one  mortgage. 

In  1885  the  second  mortgage  on  one  of  the  properties 
was  transferred  to  P.,  and  in  1890,  R.  having  died,  his 
executors  obtained  a  tranter  of  the  remaining  first 
mortgage, 

P.  brought  a  redemption  action  with  regard  to  two  of 
the  properties. 

Held,  that  R.'s  executors  could  consolidate  all  the  first 
mortgages  as  against  the  plaintiff's,  who  could  not 
redeem  without  paying  off  all  the  first  mortgages, 

Vint  V.  Fadget,  6  W,  R.  641,  2  De  G,  <k  J,  611, 
followed. 

Trial  of  action. 

By  two  indentures  of  mortgage,  dated  the  29th  of 
August,  1863,  James  Banks  conveyed  Nos.  5  and  6, 
Shakespeare-terrace,  Folkestone,  to  one  John  Banks 
to  secure  two  sums  of  £500,  and  by  another  of  the 
11th  of  May,  1863,  he  conveyed  to  the  same  mort- 
gagee  34,  Bouverie-square  to  secure  £450  and  interest. 
By  other  mortgages,  ranging  over  the  years  1863  to 
1866,  James  Banks  mortg^^  other  properties  to 
various  and  different  persons. 

On  the  20th  of  August,  1868,  James  Banks  mort- 
gage all  the  properties  included  in  the  above-men- 
tioned deeds  to  K.  T.  Brockman  and  W.  G.  S.  Harrison 
by  way  of  second  mortgage.  The  first  mortgages 
were,  with  the  exception  of  one  only,  transferred  to 
B.  T.  Brockman,  who  died  in  1877,  leaving  W.  G.  S. 
Harrison  surviving. 

W.  G.  S.  Harrison  on  the  1st  of  April,  1885,  trans- 
ferred the  second  mortgage  of  the  20th  of  August, 
1868,  to  James  Fledge. 

On  the  27th  of  December,  1890,  the  defendants,  the 
executors  of  B.  T.  Brockman,  acquired  the  remaining 
first  mortgage.  Fledge  brought  this  action  to  redeem 
Nos.  5  and  6,  Shakespeare-terrace  and  34,  Bouverie- 

(a.)  Reported  by  J.  W.  Geeig,  Esq.,  Barrister- 
at-Law. 


street  on  payment  of  the  first  mortgages  thereon.  To 
this  the  defendants  set  up  that  they  were  entitled  to 
consolidate  all  the  first  mortgages. 

Bramwdl  Davis,  for  the  plaintiff. — ^The  question  is 
whether  the  case  comes  within  Vint  v.  Padgd,  6 
W.  R.  641,  2  De  G.  &  J.  611,  or  Harter  v.  Colman,  30 
W.  R.  484, 19  Ch.  D.  630.  The  plaintiff's  right  is  the 
same  as  that  of  his  predecessors  in  title,  who  ooold 
have  redeemed  immediately  after  the  execution  of 
the  mortgage  of  the  20th  of  August,  1868,  and  thst 
right  cannot  be  affected  by  the  subsequent  union  of 
the  mortgages  in  one  person. 

Neville,  Q,C.,  and  Edwin  Ward,  for  the  defendants. 
— ^The  case  is  clearly  covered  by  Vint  v.  Padgtt,  and 
the  arguments  used  by  us  in  Minter  v.  Carr,  ante, 
p.  619,  [1894]  2  Gh.  321,  also  apply.  In  this 
case  all  the  mortgages  were  originsJly  in  different 
hands ;  then  the  mortgagor  assigned  aU  the  eqmt2e« 
to  Harrison,  the  predecessor  in  title  of  Fledge.  All 
the  mortgages  except  one  were  united  in  one  mort- 
gagee before  the  equities  were  transferred  to  Fledge, 
and  that  one  was  united  with  the  rest  before  Fledge 
brought  this  action.  He  cannot  redeem  now  unless 
he  redeem  all  the  mortgages. 

ROMEB,  J. — ^In  this  case  I  do  not  see  my  way  to 
decide  against  the  defendants*  daim. 

Sp^tkmg  for  myself,  I  have  never  been  able  t^ 
appreciate  the  justice  or  equity  of  the  principle  of 
consolidation  of  securities,  and  certainly  I  would  not 
extend  the  cases  in  favour  of  oonsoli<iation  one  jot 
But  I  cannot  refuse  to  reco^niEe  the  settled  law  on 
the  subject,  and  this  is  what,  in  my  opinion,  I  shooli 
be  doing  in  the  present  case  if  I  decided  adversely  to 
the  defendants. 

Let  me  first  state  shortly  what  the  facts  of  t^ 
case  are,  so  far  as  relevant  to  the  point  to  be  deddad. 
A  mortgagor,  the  owner  of  several  {nropertieB,  mort- 
gages them  to  different  mortgagees  for  distinct  same. 
I  will  call  these  mortgages  the  prior  mortgages.  TW 
mortgagor  then,  by  deed  dated  the  20th  of  Augoit, 
1868,  mortgages  all  these  properties  together,  to  secore 
one  sum  (subject,  as  to  the  different  propertiei 
affected,  to  the  prior  mortgages  thereon)  to  Ha 
plaintiff's  predecessors  in  title.  On  the  1st  of  April, 
1885,  the  mortgage  of  the  20th  of  August,  1868,  is 
transferred  to  the  plaintiff.  Now,  on  the  20th  of 
August,  1868,  several  of  the  prior  mortgages  remainsi 
vested  in  different  mortgagees,  but  before  the  plAin- 
tiff  brings  this  action  against  the  defendants  to  itdeem 
them,  aU  the  prior  mortgages  have  been  trmntferreii 
to  or  become  vested  in  them.  And  under  these  cir- 
cumstances the  defendants  say,  and  it  appears  to  oe 
rightly,  that  the  plaintiff  cannot  redeem,  as  agmzi^ 
them,  some  of  the  properties  included  in  his  mortgs^ 
of  the  20th  of  August,  1868,  of  which  they  are  mort- 
gagees, without  redeeming  alL 

I  think  this  contention  of  the  defendants  is  n^ 
ported  both  on  settled  principle  and  by  anthocitM 
which  at  the  present  day  the  plaintiff  cannot  chaiko^ 
and  I  cannot  disregard. 

First,  as  to  principle.  It  is  settled  that  if  an  owns 
of  two  properties  mortgages  one  to  A.  and  the  oibcr 
to  B.,  and  then  A.*s  mortgage  is  transferred  to  R.  or 
both  are  transferred  to  C.,  the  owner  oannot  after 
that  redeem  B.  in  the  one  case  or  0.  in  the  other  d 
one  of  his  securities  without  redeeming  the  otber 
security.  It  is  also  settled  that  the  right  to  oodk^- 
date  is  enforceable,  not  only  against  the  origins^ 
mortgagor  himself,  but  also,  as  a  rule,  againit  Ik 
assignee  of  the  equity  of  redemption.  A^jia^ 
these  principles  to  the  present  case,  if  the  oc^gisih 
mortgagor  himself  had  come  to  redeem  the  d^ai- 
ants  after  aU  the  mortgages  became  vested  in  theft 
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could  not  have  redeemed  one  of  their  secisritie* 
rithout  redeeming  the  others ;  and  the  pUintiff,  hoing 
la  aseignee  hy  one  deed  of  all  the  prop«rtiea  subject 
I  the  defendantt*  njortgages,  ia  in  no  better  position. 
Then,  as  to  the  autboritiea,  the  precise  oase  before 
J  wag  decided  in  1857  in  7*wfedak  T.  Twt'tdak,  23 
ar.  341,  (i  W.  IL  Ch.  Dig.  44,  and  in  1858  in  Vint 
Padfjet,  i>  W.  R.  321,  1  Giff.  416,  on  appeal  6 
.  E.  B41,  2  De  G,  &  J.  CII,  and  poaaibly  it  haa 
L  decided  in  other  cases ;  and  I  cannot  find  any 
!rse  authority^  nur  can  I  find  in  any  reported  case 
'doubt  thrown  on  tbe  cases  or  oa  the  principlea 
I  which  they  rest.  The  casea  of  White  v.  Hillazre^ 
T.  &  C.  Ex.  j9T  ;  Jtiinm^n  tt.  Jordan,  30  W.  E.  369, 
p.  Caa.  698 ;  and  JItirirr  v.  Col  man  were  cases 
i  the  assignee  whose  right  of  redemption  waa  in 
Qwtion  was  the  aaii^nee  of  one  property  only,  and 
governed  by  different  considerationfl*  And  in 
ler  V.  Coiman^  19  Ch.  D.  635,  Frj%  J.,  distinguishes 
V.  PadgH  on  thia  ground,  f%nd  points  out  the 
eiple  goreming  cases  like  Vint  v,  PadA/tit^  and 
unly  he  earpressesno  doubt  a&  to  the  aoundneaa  of 
iedaion  in  V^hii  v.  Pud^d,  or  of  the  principlea  on 
ch  it  was  decided, 
courses  the  defendant  a*  right  will  only  extend  to 
beip  mortgagee  on  the  proper tiea  of  which  the  plain- 
ttff  remains  the  o|«Tier  of  the  equity  of  redemption. 
For  instance,  it  wiH  not  eitend  to  the  premises  Kos, 
'   and  2,    Shakeapeare- terrace,    the    subject  of    the 

on  of  Mint^  t,  Uarr^  atde^  p»  619. 
rl  ought,  perhaps,  to  add  that  no  objection  haa 
1  taken  as  to  the  absence  of  any  party,  and  that 
lltave  been  asked  to  deeido  the  question  of  the  right 
T  consolidation  between  the  plaintiff  and  the  defend - 
"^^  \  aLoQe,  and  have  accordingly  done  so. 

illdtors.  A,  n.  ^  11.  Skihj  for  J.  MinUr^  Folke- 
at;  Talbot  ^Ta^k^, 


^^L?V*  i  March  13,  14, 

ndor  ti nd  purthasffr^ Specific  ptrf&nnantt — Staiute  of 
FruudA^MtmoramJum  nf  contract  filhd  up  by  auc' 
lib»f(?r*j  d^rk — Implied  authority  from  pnrchaitrr. 

Vhcrtf  (m  a  9ah  of  real  fstuit  hi/  pnliic  auction,  a  lot 

^ock^d  down  to  the  Itufhesi  biilderf  and  the  aucttoncarU 

wkt  by  direHimi  of  the  aitctiQnteTf  ohtuina  from  iht 

hc§i  bidder  hi9  uamti  and  address,  and  in  his  presence 

I  it  in  and  vther  particulars  as  to  pricc^  dr.,  in  the 

jwrundum  of  contract^  there  (»  a  sufficient  signature 

J«r  Ml  behalf  of  the  purchaser  within  the  Statute  of 

d*  ;  and  specific  jfer/ormance  of  the  contract  mill  be 

td  ayainst  hirrif  ihoagh  he  hfmeelf  has  not  m'yned 

fmemorandumi. 

I  of  action, 

the  8th  of  August,  1893,  certain  freehold  pro- 
J  of  the  plaintiff  was  by  his  direction  put  up  for 
He  by  public  auction  in  two  lota*  The  sale  was 
made  subject  to  printed  particulars  and  conditions  in 
the  usuul  w»y,  annexed  to  which  was  the  common 
form  of  memoranduQi  of  gale  with  the  purchaser* s 
'^tme,  price,  &c.^  in  blank*  At  the  sale  thy  defendant 
ia  the  purchaser,  and  the  auctioneer *a  clerk,  by  the 
.^rectioii  of  the  auctioneer,  obtained  hia  name  and 
iddreja,  and  proceeded  to  fill  up  the  memorandum, 
^hich  then  read  as  followa ;— *'  I,  Joseph  Gilbert 
Undray,  of  6*  Cedars-road,  Beckenhamp  Kent,  do 

B.)  Eeported   by   C.   Hekbeut  Bkow^,  Esq., 
Barriater-at-Law, 


hereby  acknowledge  that  at  the  sale  by  auction  this 
day  I  was  the  highest  bidder  for,  and  was  decia  red 
the  purchaaer  (subject  to  the  foregoing  condition  s  of 
sale)  of,  the  property  described  in  the  within  particu- 
lars as  lot  2  for  the  sum  of  £l,8o0,  and  that  I  have 
paid  the  sum  of  £185  by  way  of  deposit  and  in  part 
payment  of  the  purchaae- money/*  The  defendant, 
being  then  a^^ked  to  si^  the  memorandum  and  pay 
the  deposit  said  that  he  had  not  Ms  cheque-book 
with  him»  but  made  an  appointment  to  meet  the 
auctioneer  later  in  the  same  day  at  the  office  of 
vendor* s  solicitor  for  the  purpose.  This  appointment 
he  did  not  keep,  and  he  afterwards  refused  to  com- 
I>lete  the  purchase. 

This  action  having  been  brought  for  specific  per- 
formance, the  defendant  set  up  the  Statute  of  Fraud* 
as  a  defence. 

Ilahtane,  <?.C,  and  W,  Barnard,  for  the  plaintiff, — 
The  party  to  be  charged  need  not  sign  the  memoran- 
dum. If  hia  aignature,  inserted  at  his  requeat, 
appears  in  the  body  of  the  memorandum,  that  will 
do  :  Knight  v.  Crockford,  I  Eap.  190,  The  auctioneer 
was  his  agent  to  take  his  bidding  and  sign  the  con- 
tract on  his  behalf  :  Emmerson  v.  Jleelis,  2  Taunt.  38, 
Even  a  recital  in  a  will  may  be  a  sufficient  memo- 
randum :  In  rn  Iloyh,  41  W.  E.  HI,  [1893]  1  Ch,  84. 
In  this  case  the  defendant  atood  by  and  assemted 
while  his  name  and  address  were  filled  in. 

Nemlie,  QXJ.,  and  Siallard,  for  the  defendant,— 
The  defendant  did  not  think  he  was  bound  until  he 
had  aigned  the  memorandum.  There  is  no  implied 
authority  for  the  anctioneer  or  hia  clerk  to  sign  for  a 
purchaser  on  a  sale  of  real  estate,  Emmtrmn  y, 
Heelis  was  not  a  case  of  sale  of  real  estate.  The 
auctioneer's  clerk  prepared  the  memorandum  for 
signature  by  the  defendant ;  there  was  no  intention 
that  he  should  sign  it  on  the  defendant's  behalf,  nor 
did  he  purport  to  do  so, 

HoMElt,  J.— It  ia  too  late  nowadays  for  the  defend- 
ant to  raise  the  point  of  the  Statute  of  Frauds,  which 
ia  the  onJy  point  arising  in  this  ease. 

It  ia  now  aettled  beyond  dispute  that  where  on  a 
sale  by  pnb!ic  auction  the  property  is  knocked  down 
by  the  auctioneer  to  the  highest  bidder,  the  auctioneer 
ia  the  agent  not  only  of  the  vendor,  but  also  of  the 
purchaser,  the  highest  bidder,  and  that  he  ia  the 
purcbaser'a  agent  clearly  to  the  extent  of  being 
entitled  to  sign,  on  the  purchaser's  behalf,  a  memo- 
randum of  the  contract  sufficient  to  satisfy  the  provi- 
sions of  the  Statute  of  Frauds.  That  is  what  the 
auctioneer  or  his  clerk  did  in  this  case.  Undoubtedly 
the  defendant  here  was  the  purchaser  of  the  property. 
That  is  proved.  The  only  question  is  whether  the 
memorandum  has  been  aigned  sufficiently  to  answer 
the  Statute  of  Frauda,  The  document,  stating  the 
name  of  the  purchaaer  and  what  the  price  was.  is 
clearly  within  the  statute.  The  only  question  is,  Was 
it  signed  by  the  purchaser  or  Ms  agent  within  the 
meaning  of  the  statute  P  It  was  not  signed  by  the 
purchaser,  but  it  was  signed  by  his  agent,  as  has  been 
settled  by  authority.  It  makes  no  difference  that  the 
memorandum  was  written  by  the  auctioneer's  clerk ; 
that  also  haa  been  settled.  The  point  is  dealt  with  in 
Fry  on  Specific  Performance,  3rd  ed.,  ss,  511,513; 
and  it  is  clear  here  that  the  auctioneer's  clerk  had 
authority  from  the  purchaser  to  make  such  a  memo- 
randum aa  was  made.  The  defendant  stood  by  when 
this  memorandum  was  made  by  the  clerk  and  clearly 
authorized  the  making  of  it.  Under  these  circum- 
stances the  defence  to  the  action  fails,  and  the  plaintiff 
is  entitled  to  judgment  for  specific  performance. 

Solicitors,    Trollopt  <£    Wmdcmofikf   for    Bmith    d& 
Bur  relit  Richmond;  -d,  Uog^§, 
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Feb.  1 ;  June  28 ;  July  5. 


Chan.  Div.  I 
Wright,  J.  I 

In  re  MIDLAND  Coal,  Coke,  and  Ieon  Co. 
CaAia*8  Case,  (o.) 

Company  —  Winding  up  —  Scheme  of  arrangement — 
Transfer  of  cuaeie  and  liabilities  to  new  company — 
Contingent  liability  —  Proof  of  debt  —  Joint-Stock 
Companies  Arrangement  Act,  1870  (33  <fc  34  Vict,  c. 
104),  s.  2. 

When  a  scheme  Aoa  been  sanctioned  under  the  Joint- 
Stock  Companies  Arrangement  Act,  1870,  for  trans- 
ferring the  assets  and  liabilities  of  an  existing  company 
to  a  new  company  formed  for  the  purpose  of  taking  over 
those  assets  and  liabilities,  and  the  new  company  has  been 
formed  in  pursuance  of  the  scheme,  a  person  daiming  to 
be  a  creditor  of  the  old  company  in  respect  of  a  contingent 
liability  is  a  creditor  within  the  meaning  of  section  2  of 
the  Act,  and  consequently  bownd  by  the  scheme* 

Summons. 

This  was  a  summons  in  the  winding  np  of  the 
above-named  company,  which  had  been  aajoumed 
into  court,  raising  a  question  whether  the  applicant 
was  a  creditor  within  section  2  of  the  Joint-Stock 
Companies  Arrangement  Act,  1870,  in  respect  of  a  con- 
tingent daim.  The  company  was  registered  in  1890 
with  a  capital  of  £375,000,  divided  into  37,500  shares 
of  £10  each,  the  whole  of  which  had  been  fully  paid. 
On  the  26th  of  May,  1893,  the  company  passed  a  reso- 
lution for  voluntaiy  winding  up,  whidi,  by  an  order 
made  on  the  2lst  of  June,  1893,  was  continued  sub- 
ject to  the  supervision  of  the  court,  and  Messrs. 
Touch  &  Ferguson  were  appointed  joint  liquidators. 

In  August,  1893,  the  court  directed  separate 
meetings  to  be  convened  of  the  unsecured  creoitors, 
the  debenture-holders,  and  the  contributories  of  the 
company  for  the  purpose  of  considering,  and,  if 
thought  fit,  of  approving,  a  scheme  under  the  Joint- 
Stock  Companies  Arrangement  Act,  1870.  The  stutu- 
tonr  majorities  at  the  meetings  approved  the  scheme, 
and  on  the  12th  of  October,  1893,  the  court  made  an 
order  sanctioning  the  scheme,  and  declaring  it  to  be 
binding  on  all  the  "  creditors,"  contributories,  and 
liquidators  of  the  company.  The  applicant,  Mr.  Wil- 
liun  Young  Craig,  based  his  claim  on  the  following 
facts  stated  in  his  affidavit.  By  an  indenture  of  lease, 
dated  the  31st  of  December,  1881,  certain  mines  and 
premises  were  leased  to  the  applicant  for  the  term  of 
forty  years  from  the  3l8t  of  December,  1881,  subject 
to  the  payment  of  the  rent  and  royalties  therein  pro- 
vided, to  be  paid  at  the  times  and  in  manner  therein 
appearing.  By  an  indenture  dated  the  19th  of  June, 
1890,  the  applicant  assigned  all  his  interest  in  the 
lease  to  the  company,  but  it  was  stated  that  the 
lessor  had  not  released  the  applicant  from  his  lia- 
bility to  him  under  the  terms  and  covenants  of  the 
lease,  and  that  on  the  30th  of  June,  1893,  he  had  paid 
to  the  lessor  under  the  terms  of  the  lease  £321  14s.  8d. 
for  the  quarter's  rent  due  on  the  1st  of  April,  1893, 
imder  the  terms  of  the  lease,  which  sum  had  not  been 
rex>aid  to  him.  He  said  that  he  was  not  only  liaUe 
under  the  lease  of  1881,  but  also  under  other  leases, 
and  he  estimated  the  rents  for  which  he  was  liable 
and  entitied  to  be  indemnified  against  under  the  in- 
denture of  the  19th  of  June,  1890,  at  £1,460.  The 
yearly  royalties  for  which  he  was  liable  and  entitled 
to  an  indemnity  he  estimated  at  £3,200,  and  daimed 
to  prove  for  the  sums  paid  for  rent,  his  liability  under 
the  leases  and  the  company's  indemnity,  and  to  have 
his   claims   properly   secured.      The   total  amount 

(a.)  Beported  by  V.  de  S.  Fowkb,  Esq.,  Barrister- 
at-Law. 


necessary  to  secure  the  claim  he  estimated  at 
£45,451.  He  also  said  that  the  mines  oomprited  in 
the  lease  of  1881  were  being  improperly  worked  in 
breach  of  the  covenants  contained  in  the  lease,  and 
that  the  lessor  was  threatening  legal  proceedings 
against  him.  The  liquidators  denied  the  impioper 
working  of  the  mines,  and  admitted  the  claim  for  the 
£336  14s.  8d.,  and  said  that  by  a  sdieme  of  azrasffe- 
ment  which  had  been  sanctioned  by  the  court  nndci 
the  Joint-Stock  Companies  Arrangement  Act,  1870.  t 
new  company  which  had  been  formed  under  the 
scheme  had  taken  over  all  the  assets  and  business  of 
the  above-mentioned  company,  and  undertakeo  all  its 
liabilities.  The  circumstances  connected  with  tbe 
scheme  of  arranffement  are  shortly  as  follows : — ^Il» 
scheme  provided  (clause  2)  that  the  new  oompaaj 
(which  was  formed  in  November,  1893,  with  the  same 
name  as  the  old  company)  should  "  take  over  all  the 
assets  and  business  of  the  existing  company,  and 
undertake  all  its  liabilities,  including  the  cotti  of 
winding  up."  By  clause  4  an  agreement  for  trans- 
fer of  the  assets  and  business,  the  allotment  of  sharev, 
and  for  giving  effect  to  the  scheme,  was  to  be  entered 
into  between  the  liquidators  and  the  new  oompaaj. 
By  clause  8  thene  w  company  was  to  pay  in  cash  or  mJaa- 
ij  within  three  months  of  the  approval  of  the  court  of 
the  scheme  certain  debentures  of  t^e  existing  oompsoj, 
«  Uie  unsecured  creditors  of  the  existing  compaaj," 
and  the  costs  of  winding  up.  The  agreement  wm 
executed  by  the  old  and  new  companies  on  the  5th  d 
December,  1893.  The  agreement  wied  oertaiB 
provisions  of  the  scheme,  but  did  not  contain  aoj- 
thing  material  to  be  stated  in  this  report.  The  mo- 
cant  asked  by  the  summons  for  an  order  that  hii 
daim,  amounting  to  £45,787  14s.  8d.,  might  be  foQj 
admitted,  and  tmtt  the  costs  of  this  appHcation  migkt 
be  paid  by  the  liquidator.  The  new  company  was 
not  represented  on  the  present  proceedings. 

Kenyon  Parker,  for  the  summons. — ^The  debt  ii  a 
continjffent  debt,  and  provable  in  the  winding  cp^ 
The  old  practice  was,  under  section  158  of  the  G>at- 
panies  Act,  1862,  to  enter  a  claim,  so  that  the  oompiDj 
could  not  be  wound  up  until  such  daim  had  been  <&• 
posed  of,  and  the  company  was  the  immediate  delitor. 
That  practice  has  beisn  altered  in  consequence  d 
section  10  of  the  Judicature  Act,  1875,  which  is- 
ported  bankruptcy  practice  into  the  winding  np  d 
companies :  Palmers  Winding-up  Forms,  2nd  ed., 
p.  329;  Bankruptcy  Act,  1883,  s.  37.  I  eauaot 
oring  an  action  against  the  old  company,  as  it  doai 
not  exist :  Companies  Act,  1862,  ss.  142  and  143w  I 
am  entitled  to  prove  and  get  a  security  which  ether- 
wise  I  shotdd  not  be  able  to  have :  In  re  BriUsK  ^., 
Assurance  Co.,  12  W.  B.  701, 4  N.  E.  48.  [WsHffiT.  J. 
— Primd  facie  that  case  is  not  applicable,  beeaose  there 
was  no  sale  by  statute.]  The  principle  appBsi.  A 
solvent  company  cannot  part  with  its  ptofperty  aiti 
it  has  proviaed  for  its  liabilities. 

Kirbv,  for  the  liquidators. — ^The  case  cited  ii  w^ 
an  authority  against  me.  Everything  is  tzamtfaRd 
to  the  new  company,  and  the  applicant's  only  cki& 
is  against  the  new  company :  In  re  Europeam  Atnt- 
ance  Society,  1  Ch.  D.  307,  24  W.  B.  Dig.  13t 
[Wbiqht,  J.— The  question  seems  to  be  wAs, 
having  regard  to  section  2  of  the  Joint-Stock  Com- 
panies Airangement  Act,  1870,  the  applioani  wm  % 
creditor  within  that  section  so  that  dause  S  of  tk 
scheme  applies  to  him.]  That,  I  submit,  is  so.  S* 
claim  is  against  the  new  company. 

Wright,  J.— I  must  take  it  that  the  Act  ol  Itt^ 
applies  to  everybody  who  could  be  treated  as  a  creS- 
tor  of  any  sort,  whether  secured  or  unseofored,  ceciis 
or  contingent.  The  applicant,  being  some  SGct  d  • 
creditor  within  the  meaning  of  section  2  ol  &st  iA 
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HtGH  CoimT- 


BojOBSET  V.  liAifD  SscimiTrES  Co,  [Leutesd), 


Hias  CoiTET* 


Lvfts  either  Isound  by  the  order  of  the  court  or  Ixad 
■tome  means  of  obtoming  protectioti  for  hh  interests. 
[  must  takt?  it  that  bt*  waa  a  party  to  and  boui^d  by 
^he  it;beme.  [Hts  lordship  read  clause  2  of  the 
heme,  and  aaid:]  Ciauae  2  of  the  scheme  ineana 
at  the  cireditora  have  agreed  that  the  new  company 
■m  b«  in  effect  a  contintaatioti  ol  the  old  company, 
__i  that  all  liabilities  of  the  old  company  should  be 
liabilities  of  the  new  company.  Accruing  liabilities 
of  tlie  old  company  were  to  be  accruing  Habihties  of 
^©  new  company.  [His  lordslnp  read  clause  8  of  the 
'stm,  and  continued; — ]  Clause  8  of  the  scheme 
U  to  the  difficulty,  II  Mr,  Craig  is  a  creditor  at 
J  he  is  an  misecured  creditor*  It  looks  at  first  sight 
J  if  he  were  to  be  paid  in  fuH.  That  cannot  be  so. 
■  Unsecured  creditors  ■'  within  that  clause  (S)  of  the 
are  creditors  for  money  actually  due  and 
,  not  creditors  having  merely  contingent 
If  that  is  80  it  follows  til  at  Mr.  Craig  has 
I  that  his  remedy  shall  be  to  eall  on  the  new 
.jipouy  to  indemnify  him  as  from  time  to  time  he 
»yhe  required  to  pay  anything  under  the  leases* 
"«  new  company  cannot  resist  that  because  it  is  a 
^  ^  to  the  agreement  and  to  the  scheme.  It  may 
^  that  Mr*  Craig  might  from  time  to  time  brin^  an 
"t^oiJ  in  his  own  name,  I  think  the  present  applica- 
j  fails,  but  I  cannot  declare  the  applictmt*s  rights 
I  against  the  new  company,  bocauae  the  new  com- 
*iiy  is  not  a  party  to  these  proceedings*  The  sum- 
s  will,  therefore,  be  refused*  The  costa  will  be 
I  In  the  winding  up. 

(oHcitorfl*  Bircham  tt  Co. ;  Aihimt,  Morris,  Crisp 


iTright,  J;  j  ^^^  ^S- 

SET    v.   La^'B  SECtTBmES   Co.    (LIMITED)  (ff.) 

Rg*r?5/ —  Winding   tip—Mf{xivtr--Behetdiire-hMer'» 

^mm—D^mit  f/  Mcuriiies  undtr  Mortgage  Ikbcn- 

^Ad*,  1865  and  ISlO—Juriadidmn— Withdrawal 

^fec(iriti€»--Ikijiitrur  of  Land  Ragintry— Mortgage 

ffbtmture  Act.  18tio  (23  d-  2tl  VhL  c.  IS),  sj.  9,  10, 

11,  43,  4^,  •i^-~3IuTtgagti  Dfbetiture  Amendmait  Act 

'870  (33  *fi  34  Fi^t  c.  20),  as.  8;  9. 

cmtri  hag  jiirhdicthn  to  direct  the  repdrar  of 
1  Land  Registry  to  hand  ot'cr  dt^fds,  aecurttm,  aiid 
h^ftmiti  deposited  with  him  tmUr  the  Morigatjr.  Deben- 
\Ad3t  iBGa  and  1870,  to  a  receiver  aj^poiuted  under 
*f  Act^  wheti  such  handing  over  is  necessarif  for 
^ing  iiutr  the  ptirposeg  of  those  Ads, 

amnions* 

was  an  application  by  the  plaintiff  in  a 
atnre^  holder's  action  that  the  regtstrar  of  the 
Bd  Eegistry  might  be  ordered  to  deliver  up  to  the 
_  aver  in  the  action  aU  deeds  and  documents  in  the 
SKpsisssion  of  the  registrar  by  virtue  of  the  Mortgage 
debenture  Acts.  18(>j  and  1870,  and  tho  question 
^  whether  the  court  had  Jnrisdiction  to  make  such 
lor.  The  company  was  in  the  course  of  winding 
ip  under  supervision.  A  debenture -holder's  action 
rn  p*mding  in  which  a  receiver  had  been  appointed, 
rho  was  the  same  person  as  the  liquidator  in  the 
rinding  up.  The  company  had  raised  money  on 
Bortgago  debentures  under  the  authority  of  the 
lortgage  Debenture  Acts,  and  had  under  those  Act^ 
©posited  with  the  registrar  of  the  Land  Eegistry  the 
Bcimties  held  by  the  company  for  moneys  lent  by  it 
nd  the  deeds  and  documents  of  the  borrowers.     Se<j- 

^]  Eeported  by  V,  be  8.  Fowkb>  Esq.,  Banister- 
at-Law. 


tiona  41  and  46  of  the  Act  of  1865  give  power  to  the 
cuurt  to  appoint  a  receiver  to  receive  the  principal 
laoneys  and  interest  payable  in  respect  of  the  securi- 
ties. No  receiver  had  bU;n  expressly  appointed  under 
the  Mortgage  Debenture  Acts,  and  for  the  purposes 
of  the  present  application  the  summons  was  treated 
as  if  it  had  been  intituled  in  the  matter  of  thoie 
Acts  as  well  as  in  the  debenture-holder^s  action. 

FarweU,  Q.C\,  and  Kirbtj,  for  the  application. 

Ingle  Joijct,  for  the  registrar,  took  the  preliminary 
objection  that  there  was  no  jurisdiction  in  the  court 
to  make  the  order  on  the  present  application.— The 
land  registrar  had  certain  statutory  duties  to  performj 
and  if  he  failed  in  the  performance  of  them  the 
remedy  would  be  by  mundamm.  The  deeds  could  be 
seen  at  any  time  on  applying  to  the  registrar  and 
paying  the  proper  fees, 

Farwell,  Q.C.,  and  iviV^.^The  registrar  holds  the 
deeds  for  ns,  and  they  must  be  handed  over  r  Mort- 
gage Debenture  Act,  1805,  ss.  9,  10,  45,  46,  and  the 
Act  of  1 870,  63.  8,  9.  We  particularly  rely  on  section 
40  of  the  Act  of  1865.  The  AcU  contain  no  expreaa 
provision  as  to  how  the  securities  are  to  be  dealt  with. 
and  iu  the  absence  of  such  express  provision  they 
should  in  the  circiirnstanoes  be  handed  over  to  us. 
The  receiver  requires  all  the  deeds  for  tho  purpose  of 
preparing  conditions  for  sale  and  the  like.  In  conse- 
quence  of  the  appointment  of  the  receiver  a  necessity 
has  arisen  for  withdrawing  the  deeds  from  the  regis- 
trar which  must  be  given  effect  to, 

L^ifU  Jogce,--The  deeds  must  be  withdrawn  under 
the  powers  of  the  Acts  in  certain  events  which  have 
not  happened.  The  registrar*  only  desires  to  do  his 
duty,  but  if  he  were  to  hand  over  the  deeds  now  he 
would  be  doing  wrong. 

Eowden,  for  the  receiver  and  liquidator,  supported 
the  application. 

WuionT,  J.— I  think  that  there  must  be  power  for 
the  court  to  direct  the  registrar  to  hand  over  the 
deeds  when  it  is  necessary  for  the  carrying  out  of  the 
purpoBes  of  the  Act  that  they  should  l>e  handed  over. 
Section  46  of  the  Act  of  180j  certainly  contemplates 
circumstances  which  would  require  the  handing  over 
of  the  securities  in  the  hands  of  the  registrar.  But, 
on  the  other  hand,  I  cannot  read  into  the  Act  by 
implication  more  than  is  necessary  for  carrying  oitt 
the  purposes  of  the  Act.  The  question  is,  is  it 
necessary  for  the  carryiug  out  of  the  purposes 
of  tho  Act  that  aU  these  deeds  should  be  handed 
over  en  bloc/  It  is  said  that  it  is,  and  for 
two  reasons— first,  on  account  of  the  debenture- 
holder's  action;  and,  secondly,  on  account  of  the 
liquidation.  There  is  nothing  in  either  of  the  Acts 
which  gives  me  any  assis^inoe  at  all,  but  it  seems  to 
me  that  it  is  much  more  convenient  and  more 
desirable  that,  when  aU  the  affairs  of  the  company  &r% 
to  be  dealt  with,  they  should  be  dealt  with  at  one 
time  to  save  expense.  I  think  that  I  ought  to  make 
the  order,  but  if  any  safeguards  can  be  suggested, 
such  OA  bringing  the  documents  into  court,  I  am 
willing  that  they  should  be  adopted.  The  registrar 
win  not  incur  any  liability  or  risk  for  anything  done 
by  him  as  regis trar^  and  in  good  faith  imder  the 
order  of  the  court  if  the  court  has  jurisdiction  to 
make  the  order,  or  even^  I  think,  il  it  has  not  juris- 
diction. 

Solicitors,   Aihurat,  Morris^  Crivpt    c&  Co. ;   i?,    C. 
Pomojibg ;  Solicitor  to  the  Treasury. 
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High  Coma:*   In  be  Columbian  Ck)AL  Mikes. — Ik  be  Lakd  SEOUBrriES  Co.  (Limited).   High  Coubt. 


Chan.  Div.  )  mr^rr  q 

Vaughan  Williams,  J.  j  ^^^  ^' 

In  re  Coltjmbiak  Gold  Mikes,  (a.) 

Company —  Winding  up  —  Practice  —  Contempt — Cowi- 
mittat^Statement  of  affairs — Order  to  aubmit — Non^ 
compliance  with  order — Companies  ( Winding-up)  Act, 
1890  (53  cfc  54  Vict.  c.  63),  s.  7. 

Before  ordering  a  person  to  submit  a  statement  of 
affairs  under  section  7  of  the  Companies  {Winding-up) 
Act,  1890,  tJie  registrar  should  satisfy  himself  that  the 
person  required  to  make  the  statement  has  the  necessary 
materials  to  do  so.  It  is  better,  however,  that  such  appli- 
cations should  be  made  to  the  judge. 

Motion. 

This  was  a  motion  by  the  official  receiver  to  commit 
the  respondent  for  contempt  in  not  complying  with 
an  order  made  to  enforce  the  provisions  of  section  7 
of  the  Companies  (Winding-up)  Act,  1890,  which 
provides  for  a  statement  of  the  company's  affairs  by 
the  directors,  secretary,  or  chief  officer  of  the  company 
within  fourteen  days  from  the  winding-up  order  or 
such  extended  time  as  the  official  receiver  or  the 
court  may  appoint.  Sub-section  (5)  enacts  that 
persons  not  complying  with  the  section  should  be 
liable  to  a  fine. 

The  case  of  the  respondent  was  that  he  had  not 
the  materials  requisite  for  making  the  statement 

InqU  Joyce,  for  the  motion. — ^In  order  to  exact  the 
penalties  an  application  to  the  Queen's  Bench 
i)ivision  for  an  information  is  necessary.  The  respond- 
ent did  nothing  until  this  motion  was  brought,  and 
then  he  brought  in  a  statement. 

The  respondent  in  person. 

Yauohak  Williams,  J.—A  practice  is  springing 
up  of  official  receivers,  the  moment  they  do  not  get  a 
statement  containing  the  information  which  is  in 
their  opinion  necessary,  treating  an  application  to  the 
registrar  for  an  order  as  a  matter  of  course,  and  an 
order  being  made  thereupon  without  inqidry.  I 
think  the  practice  is  a  baa  one.  I  do  not  suggest 
that  the  official  receiver  was  not  entitied  to  get  such 
an  order  as  was  obtained  in  the  present  case,  but  the 
registrar  must  not  in  future  make  such  orders  unless 
he  first  satisfies  himself  that  the  person  against  whom 
the  order  is  made  has  the  materials  for  making  the 
statement.  It  would  be  better  in  future  that  appli- 
cations for  such  orders  should  be  made  to  the  judge. 
No  order  will  be  made  on  the  present  motion  except 
that  the  respondent  pay  the  costs  not  to  exceed 
x5. 

Solicitors,  Solicitor  to  the  Board  of  Trade ;  Respond- 
ent in  person. 


Chan.  Div.  )  ^      » 

Vaughan  Williams,  J.  ]  ^^'^  ^• 

In  re  Lakd  SBormmES  Co.  (Limited),  (o.) 

Company-^Winding  up — Supervision  order -^Practice — 
Necessity  for  investigation — Companies  Act,  1862  (25 
<fc  26  Vict.  c.  89),  M.  115,  138,  151. 

After  the  presentation  of  a  petition  for  the  compulsory 
winding  up  of  a  company,  the  company  went  into  volun- 
tary liquidation,  and  the  petition  was  amended  so  as  to 


(a.)  Eeported  by  T.  db  S.  Powkb,  Esq.,  Barrister- 
at-Law. 


ash  for  a  supervision  order,  and  the  petitioners  said  that, 
if  a  public  examination  under  section  lloofthe  Com- 
panies Act,  1862,  could  be  had,  they  should  he  coidai 
with  a  supervision  order. 

Held,  that  a  supervision  order  should  be  made,  ik 
liquidator  undertaking  to  make  an  investigation  a^d 
report  whether  an  examination  was  required;  and  tkat^ 
if  the  report  should  be  against  having  an  examinaUw, 
any  creditor  or  contributory  might  apply  for  an  order 
for  examination. 

The  court  may,  of  its  own  motion,  order  an  examiw 
tion  under  section  115  of  the  Companies  Act,  1862. 

Petition. 

Two  petitions  were  presented  for  the  winding  up  of 
the  above-named  company  by  the  court. 

After  tiie  presentation  of  the  petitions  tiie  oompaoj 
went  into  voluntary  liquidation,  and  one  of  the 
petitions  was  amended  so  as  to  ask  for  a  sapervinBi 
order  and  was  re-advertised  as  amended. 

The  necessity  for  an  investigation  was  one  of  tb 
grounds  alleged  by  the  petitioners. 

FarwelU  Q>C.,  and  Kirby,  for  the  first  petititn. 

Byrne,  Q.C.,  and  C.  E.  E.  Jenkins,  for  the  second 
petition. — ^The  circumstances  are  such  that  an  iuvaiti- 
gation  under  section  8  of  the  Companies  (Windbg- 
up)  Act  would  be  desirable.  We  should,  however,  be 
content  with  a  supervision  order  if  there  could  be  a 
public  examination  under  section  115  of  the  Com- 
panies Act,  1862.  The  liquidator  may  be  put  on  an 
undertaking  to  apply  for  the  examination  of  the 
officers  of  ti^e  company. 

Grosvenor  Woods,  Q.C.,  and  Bowden,  for  the  ooc- 
pany. 

Phipson  Beale,  Q.C.,  Mulligan,  Brc^nweU  Daru, 
Turton,  and  Hudson,  for  other  parties. 

Yattghak  WiLUAKS,  J.,  made  a  supervision  orda, 
and  said  that,  in  his  opinion,  the  court  might  <d  its 
own  motion  order  an  examination  under  section  11^ 
His  lordship  said  he  hoped  the  result  would  be  tW 
there  would  oe  a  proper  investigation  and  eTiiTninatifle ; 
for  if  it  could  be  shown,  as  he  was  satisfied  it  cof^ 
be,  that  imder  an  order  to  continue  a  voluntary  wii^* 
ing  up  under  supervision  there  could  be  an  ^Kciest 
admmistration  by  the  liquidator,  it  would  be  of  ciatf 
advantage  to  the  commercial  world.  The  liquiutar 
must  undertake  to  make  an  investigation  and  n^oet 
whether  an  examination  was  required,  and  ^SR 
would  also  be  liberty  to  any  contributory  or  creator 
to  apply  for  an  examination. 

Solicitors,  Ashurst,  Morris,  Crisp,  &  Co.  ;  NerasM 
&  Aston;  B.  C.  Ponsonby ;  Hargrove  &  Co.;  Debm- 
ham  &  Walkffr ;  Oibbs,  WhiU,  *  Co. 
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Comt  OF  ArPKAx.      DAYgm  v.  Parker  a^td  Othurs  (Justices)  a^td  FARin)ALE,      Court  op  Appeal, 


Giflutt  Of  appeal. 


'} 


Jul^r  10* 


jord  Esher,  MM.,  und  Kay 
Bod  A.  L,  Smith,  L.J  J,) 

AYEOT  fj.  Paeker  akd  Othees  (Justices)  a^td 
'  Far>'D-4xi;.  (fi*) 

lUcmsing  vn^Hing  ^  Frfmetditup  where  no  notice  of 
l^jtpo$ition—ObJr.dwn  made  m  court— Jurisdidwn  of 
KjmUeea  to  adjourn  to  adjourned  mefiing—GrountU  of 
^ifbjiedion^Licfjmng  Act,  1872  (35  S  3*3  Vict.  e.  94), 
i»  42— Licensing  Act,   1874  (37  <t  3S  Vkt  c.  ^U), 

m^m    ai  a  general    anmml    h'c^naing    meeting  am 

mteiitm  u  mad^i  in  <}pen  cdwrf  (o  the  reft fimi  of  a  liccfice, 

frupect  of  which  jto  preiimut  nrdice  of  opposfUon  has 

!»  givm   l^>  the  uppUcunt,  the  licencing  justices  have 

ri*dieiion  to  adjonni  the  (tpplictitifm  mukr  section  42, 

^-^iiion   2,    of    ths    Licfmimj   Ad,    1872,    although 

*  the  grotinda  mrr  the  natttre  of  the  objedion  ttre 

1%  t^ie  objector. 

of  the    Dimaional    Court    (ante,  p.   459) 

L.ppeal  from  the  judgment  of   a  diriiionol  coort 
%  tpecial  oaae  {ante,  p,  459). 


^^^^  .  _j  stated  oy  the  chairman  of  the  quarter 
Off  for  the  county  of  Warwick  upon  an  appeal 
^ — g^  a  refusal  by  the  Itcenaing  justices  of  Birming-- 
^6n  to  grant  to  E.  B.  iJaykiji  a  renewal  of  an  ale- 
bouae  licence  for  a  publie-honBe  called  the  **  King*a 
Head,''  in  the  city  of  Birmingham. 

Prior  to  the  general  annual  licensing  meeting, 
which  was  held  on  the  24th  of  Auguat,  1893,  no 
notice  of  intention  to  oppose  the  renewal  of  the 
licence  had  been  served  on  the  applicant.  At  the 
general  annual  licensing  meeting  the  chief  constable 
in  open  court  said,  *' I  object  to  the  renewal  of  the 
lieeoce  to  the  *  lOng^s  Head/"  and  thereupon  the 
jofldces  adjourned  the  consideration  of  auch  renewal 
^  the  adjourned  meeting  to  be  held  on  the  2l8t  of 
September,  The  clerk,  on  behalf  of  the  justices, 
gave  the  applicant  a  notice  in  writing  on  the  28th  of 
Angust,  which  stated  as  follows :—''  You  are  required 
by  die  licensing  jtisticea  to  attend  the  said  meeting 
personally,  to  make  your  application  for  the  renewal 
of  your  licence,  an  objection  to  auch  renewal  having 
been  made  in  open  court  at  the  general  tmnnal 
bo^iSLQg  meeting  held  on  August  24  Inst  by  Joseph 
Famdale*  chief  constable  of  the  said  city/*  The 
tshi«f  constable  on  the  same  day  gave  the  applicant 
notice  in  writing  that  he  intended  to  appear  at  the 
Idjonmed  meeting  on  the  21st  of  September  to 
"poae  the  renewal,  npon  the  grounds— (1)  that  the 

.nee  was  not  necessary  and  wo*  not  required  to 
supply  the  wanta  of  the  neighbourhood ;  (2)  that  the 
tionae  had  been  kept  in  a  disorderly  manner,  and  that 
%  previous  licensee  had  been  convicted  of  an  offence 
igainst  the  Licensing  Acta,  At  the  adjourned  meet- 
ing on  the  21at  of  September  the  applicant  appeared 
with  his  counsel  and  made  his  apphcation  for  the 
renewal  of  the  licence*  The  whole  of  the  grounds 
sontaiiied  in  the  chief  constable's  notice  were  in- 
juired  into  upon  oath,  and  no  objection  was  made 
to  the  jurisdiction  of  the  justices,  or  to  any  omission 
ir  irregulttrity  in  the  procedure  at  the  general  annual 
ioensiug  meeting,  and  in  the  result  the  justices 
•efused  to  grant  the  renewal, 
Kotieo  of    appeal  to  the  quarter  leasions  against 

(a,)  Eeported  by  F,  G*  Euokee,  Eiq,,  Baniater^at- 
.  Law, 


L 


such  refusal  was  given  by  the  applicant,  upon  the 
ground  {inter  alia)  that  the  refusal  was  illegal  and 
contrary  to  law. 

At  the  hearing  of  the  appeal  the  appellant  con- 
tended that  At  the  annual  licencing  meeting  no  suffi- 
cient objection  had  been  made  to  the  renewal  of  the 
licence,  as  required  by  the  provisions  of  the  Licensing 
Acta,  and  that  the  chief  constable  at  the  general 
annual  licensing  meeting  in  giving  the  oral  notiee 
ought  to  have  slatect  the  general  grounds  of  his 
objection,  or  at  least  what  the  nature  of  his  objectioa 
was. 

The  quarter  sessions  were  of  opinion,  upon  the 
authority  of  the  case  of  Reg.  v,  Jndkc»  f^/  Mttrthnr 
Tgdvil,  14  Q.  B.  D.  584,  33  W.  li.  Dig.  122,  that  no 
valid  notit;e  of  objection  had  been  gi^ea  on  the  24th 
of  August  within  the  meaning  of  aection  42  of  the 
Licensing  Act,  1872,  and  section  2fi  of  the  Licensing 
Act,  1874,  and,  consequently,  that  all  the  subsequent 
proceedinga  were  void,  and  they  aceordiDgly  con- 
sidered themselves  bound  to  renew,  and  did  reneWi 
the  licence,  and  allowed  the  appeal. 

Ou  the  hearing  of  the  special  case  the  Divisional 
Court  (Charles  and  Bruct?,  JJ.)  reversed  tho  decision 
of  the  quarter  sessions,  holding  that,  although  the 
grounds  of  objection  to  the  renewal  had  not  been 
stated  in  open  court,  the  liceosing  justices  had  juris- 
diction to  adjourn  the  application. 

Section  42  of  the  Licensing  Act,  1872,  enacts  that, 
"  Where  a  licensed  person  applies  for  the  renewal  of 
his  licence,  the  following  provisions  shall  have  effect ; 
— (1)  He  need  not  attend  in  person  at  the  gtFneral 
annual  been  sing  meeting,  unless  ho  is  required  by 
the  licensing  justices  ao  to  attend;  (2)  the  justices 
shall  not  entertain  any  objection  to  the  renewal  of 
such  licence  *  ,  ,  unless  written  notice  of  an 
intention  to  oppose  the  renewal  of  aich  licenco  has 
been  served  on  such  holder  not  less  than  seven  days 
before  the  commencement  of  the  general  annual 
licensing  meeting;  provided  that  the  licensing 
justices  may,  notwithstanding  that  no  notice  has 
been  given,  on  an  objection  being  made,  adjourn  the 
granting  of  any  licence  to  a  future  day,  and  require 
the  attendance  of  the  holder  of  the  licence  on  such 
day,  when  the  case  will  bo  heard  and  the  objection 
considered  as  if  the  notice  hereinbefore  prescribed  had 
been  given."  Section  2fi  of  the  Licensing  Act,  1874, 
says :  "  Whereas  by  aection  42  of  the  principal  Act  it 
is  enactetl  that  a  licensed  person  applying  for  the 
renewal  of  his  licence  need  not  attend  in  person  at 
the  general  Muniol  licensing  meeting  unless  he  is 
required  by  the  hcensing  justices  so  to  attend  :  Be  it 
enacted  that  such  requisition  shall  not  be  made,  save 
for  some  special  cause  personal  to  the  licensed  person 
to  whom  such  requisition  is  sent.  ,  *  ,  A  notice 
of  an  intention  to  oppose  the  renewal  of  a  licence 
served  under  section  42  of  the  principal  Act  shall  not 
be  valid  unless  it  states  in  general  terms  the  grounds 
on  which  the  renewal  of  such  licence  is  to  be 
opposed," 

The  applicant  appealed. 

Alfred  Foung  and  Didnrmd,  for  the  appeUant. — 
The  justices  had  no  jurisdiction  to  adjourn  the  case 


1872,  must  be  construed  to  mean  an  objection  with  a 
statement  of  the  grounds  of  objection.  At  the  ad- 
journed meeting  *'  the  objection"  is  to  bo  cot^sidered 
— i*t.r  the  objection  which  was  stated  at  the  first 
meeting.  Under  that  aection,  therefore,  it  is  neoes- 
sary  for  the  opponent  to  atate  to  the  justices  the 
grounds  of  hia  objection.  Then  section  2G  of  the 
Licensmg  Act,  1874,  says  that  a  requisition  to  attend 

40 


639 


THE  WEEKLY  REPORTER.        tA-,.«.»4.]       VoLXm. 


Cowr  OF  Apfbal. 


Gbostenob  Hotel  Co.  v.  Hamiltok. 


OoiTBT  OF  Appeal. 


shall  not  be  made  exoept  for  some  special  cause 
personal  to  the  applicant.  "  Beqnisition "  in  this 
section  refers,  not  only  to  sub- section  1  of  section  42 
of  the  earlier  Act,  but  to  the  proviso  in  sub-section  2 
also.  Unless  the  grounds  of  objection  are  stated  it  is 
impossible  for  the  justices  to  know  whether  there  is 
any  personal  cause  in  respect  of  wludi  the  applicant 
ought  to  be  required  to  attend.  Section  26  goes  on 
to  say  that  a  notice  of  intention  to  oppose  a  renewal 
must  state  in  general  terms  tiie  grounds  of  opposi- 
tion. This  also  must  be  read  into  the  proviso  m  the 
earlior  section,  which  must  now  be  construed  as 
meaning  that  at  the  adjourned  meeting  the  objection 
stated  at  the  first  meeting  will  be  considered,  as  if  a 
notice  had  been  given  containing  a  statement  of  the 
grounds  of  opposition. 

Poland,  Q.C.,  and  Russell  Griffiths,  for  the  respond- 
ent justices,  were  not  called  upon. 

Lord  EsHSB,  M.B.— We  have  here  to  deal  with 
two  statutes,  the  second  of  which  has  idtered  some 
parts  of  the  first.  But  with  regard  to  those  parts 
which  have  not  been  so  altered,  &e  first  statute  must 
be  read  as  if  the  second  had  not  been  passed.  The 
proviso  in  the  first  statute,  which  gives  jurisdiction  to 
licensing  justices,  on  an  objection  being  made  to  any 
particular  licence,  to  adjourn  the  case  to  a  future  day, 
when  the  objection  will  be  considered,  is  not  altered 
at  all  by  the  second  statute.  We  must,  therefore, 
construe  it  by  itself.  It  is  argued  that  the  objection 
referred  to  in  this  proviso  must  be  an  objection  which 
states  the  grounds  on  which  it  is  made,  and  that, 
unless  the  grounds  are  stated,  the  justices  have  no 
jurisdiction  to  adjourn.  But  the  statute  does  not 
say  so,  neither  can  we,  in  furtherance  of  what  is 
stated  to  be  the  policy  of  the  Act,  read  into  it  words 
which  would  give  it  that  meaning.  I  am  of  opinion, 
therefore,  that  the  appeal  must  to  dismissed. 

Kat,  L.  J. — I  agree.  It  has  been  argued  in  sup- 
port of  the  appeal  that  the  justices  had  no  power  to 
adjourn  the  application  for  this  renewal,  because  the 
chief  constable  did  not  at  the  general  annual  licen- 
sing meeting  state  the  grounds  of  his  objection. 
Unless  there  is  in  the  Licensing  Act  of  1872  some- 
thing which  provides  that  the  grounds  of  objection 
must  be  stated,  the  appeal  fails.  But  that  Act  con- 
tains nothing  of  the  kmd.  The  proviso  in  section  42 
deals  with  the  case  where  no  notice  of  opposition  has 
been  given  prior  to  the  general  annual  licensing 
meeting,  and  it  says  that  in  such  a  case,  if  an  objec- 
tion is  made  at  the  meeting,  the  justices  may  adjourn 
the  application,  and  that  at  the  adjourned  meeting 
the  oDjection  will  be  considered  '*as  if  the  notice 
hereinbefore  prescribed  had  been  given."  If  on  the 
adjourned  da^  the  licensee  was  not  aware  of  the 
grounds  of  objection,  no  doubt  he  might  apply  for  a 
further  adjournment,  or  he  might  in  the  interval 
apply  to  the  clerk  to  the  justices.  But  in  this  case 
the  licensee  was  informed  of  the  grounds  of  objec- 
tion. I  am  of  opinion  that  the  justices  had  jurisdic- 
tion to  adjourn,  and  that  the  appeal  fails.  The 
argument  that  the  Act  of  1874  has  in  any  way  altered 
the  proviso  in  the  earlier  Act  seems  to  me  to  be  a 
mistake. 

A.  L.  Smith,  L.J. — Section  42  of  the  licenalng  Act, 
1872,  deals  with  the  case  of  a  licensed  person 
applying  for  a  renewal,  aiid  enacts  that  **  he  n^  not 
attend  in  person  at  the  general  annual  licensing 
meeting,  unless  he  is  required  by  the  licensing  jus- 
tices so  to  attend."  Then  comes  the  Act  of  1874, 
section  26  of  which  says  that  such  requisition  shall 
only  be  made  for  some  special  cause  personal  to 
the  applicant.  I  read  that  as  an  addendum  to  that 
part  ox  section  42  to  which  I  have  referred,  and  to  no  , 


other  part.  I  think  it  has  no  application  where  aa 
adjournment  has  taken  place.  I  also  think  tiiat 
''  objection  "  in  the  proviso  does  not  mean  aa  objec- 
tion with  the  grounas  thereof  stated. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Steadmant  Van  Ptaagk, 
Sims,  &  Co* 

Solicitors  for  the  respondents,  8harj^,  Parker, 
PriichardSf  A  Barham^  iat  C.  A,  Ocuierf  Bmninghsm. 


From  Q.  B.  Div.     ^ 
(Lindley,  Lopes,  and  |  May  20;  June  1. 

Davey,  L.JJ.)       ) 
Gbosvenob  Hotel  Go.  v.  Haioltoe.  (a.) 

Landlord  and  tenant-— Nuisance — Dynamo  engine  <m 
adjoining  land  of  lessor — Vibration — Destruction  of 
demised  premises — Right  of  action  hy  lessee — Deroga- 
tion from  grant — Estoppel — Measure  of  damages. 

The  vibration  from  dynamo  engines  on  land  of  a  lessor 
adjoining  the  demised  house  necessitated  the  pulling  down 
of  the  demised  house  as  a  dangerous  structure*  At  ike 
date  of  the  demise  both  lessor  and  lessee  knew  that  the 
demised  house  was  a  somewhat  unstahle  structure,  and 
the  lessee  also  knew  of  the  existence  of  the  dynamo  engines. 

Held,  (1)  that  the  lessee  had  a  cause  of  action  against 
the  lessor  for  nuisance  arising  from  such  vibriUion; 
(2)  that,  having  regard  to  the  principle  that  a  grantor 
could  not  derogate  from  his  grant,  the  lessor  was  estopped 
from  saying  tfiat  the  house  demised  was  an  unstable  one; 
and  (3)  that,  in  estimating  damages,  not  merdy  the  loss 
of  the  term  demised,  but  also  aU  losses  fairly  attribulabls 
to  the  wrongful  act  of  the  lessor  ought  to  be  taken  into 
consideration. 

Appeal  from  the  judgment  of  Qrantham,  J«,  at  tiie 
trial  of  the  action. 

The  action  was  for  a  quarter's  rent  in  respect  of  a 
house  which  had  been  leased  by  the  plaintiff  com- 
pany to  the  defendant  on  the  25th  of  March,  1887, 
for  a  term  of  fourteen  years,  subject  to  a  proviso 
enabling  the  plaintiff  company  to  put  an  end  to  the 
lease  at  any  time  upon  giving  six  months'  notice  to 
the  defendant.  The  lease  contained  a  covenant  hy 
the  plaintiff  company  for  quiet  enjoyment  to  the  fol- 
lowmg  efiSsct:  that  the  defendant,  his  execoton, 
administrators,  and  assigns,  duly  paying  the  rent, 
and  performing  and  observing  the  covenants  thereby 
reserved  and  contained,  might  at  all  times  during  the 
continuance  of  the  term  thereby  granted  quietly 
enter  into,  hold,  enjoy,  receive,  and  take  the  renti, 
issues,  and  profits  of  the  demised  premises  withoat 
any.claim  or  demand  to  the  contrary  by  the  plaintiff 
company  and  their  assigns  or  any  person  daiming 
under  them. 

The  defendant  by  his  defence  alleged  that  the 
plaintiff  company  had  placed  on  land  belonging  to 
the  plaintiff  company,  and  adjacent  to  the  house 
demised  to  the  defendant,  engines  for  the  purpose  of 
working  artesian  wells  and  dynamos  to  supply  water 
and  electric  light  to  the  plaintiffs'  hotel,  and  tiiat  the 
house  demised  to  the  defendant  was  warped,  cracked, 
and  bulged  by  the  vibration  caused  by  the  working  of 
these  engines ;  that  the  defendant's  house  had  in  con- 
sequence hetGD.  condemned  by  a  police  magistrate  as  a 
dangerous  structure,  and  had  been  oraered  to  be 
renovated ;  that  in  consequence  of  this  order  the 
defendant,  who  was  carrying  on  the  business  of  a 


(a.)  Beported  by  M.  J.  Blake,  Esq.,  Banister-at- 
Law. 
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wmr  at  the  demiaed  promiaeSp  had  b&en  obliged 

—ore  his  buaineas  therefrom,  and  to  take  another 

in  the  neighbourhood  which  wai  not  a ui table 

business ;  and  that  bj  reason  of  such  removal 

I  sustained  low  and  damage.     The  defendant 

iter-daimed  for  damages  sustained  by  reason  of 

removal »  and  gave  evidence  as  to  the  falluig  aff 

I  biMiness  after  the  removal. 

fpie  plaintiff  uompany  in  reply  alleged   that  the 

Bftue  at  the  time  it  was  demised  to  the  defendant  was 

Id  houao,^  and  was  then  in  an  unstable  condition ; 

^_    the  eoginei  for  working  the  dynamos  had  been 

wected  before  tho  house  was  demised  to  the  defend- 

mt ;  and  that  the  defendant  knew  tKeao  facts  at  the 

time  of  taking  the  lease* 

It  was  proved  at  the  trial  that  the  defendant's 
home  at  the  date  of  the  lease  was  in  an  unstable  oon- 
diiion. 

Grs^tham^  J.,  at  the  trial  directed  the  jury  that  if 
the  defendants  house  was,  in  fact,  brought  down  by 
the  Tibration  from  the  plaintiff  company's  engines 
the  plaintiff  company  was  liable  in  damages  to  the 
•lefciidant  on  the  counter-claim.  The  jury  found  a 
>.'n^ct  for  the  plaintiff  company  on  the  claim  for  £62 
rhe  amount  of  the  rent)  and  a  verdiot  for  the  de- 
fendant on  the  counter-chum  for  £320 ;  and  judgment 
"wm  entered  aocordingly. 

The  plaintiff  company  appealed,  and  also  applied 
for  a  new  trial  on  the  ground  of  misdireotron. 

I>'  niU,  <;).a,and  Ifiime-Rotherij  {T.  Terrtll  with 
rhiui ;.  for  the  appellant  company.— The  fact  that  the 
dfifentUnt'^  house  at  the  time  when  the  defendant 
took  the  lease  was  in  an  unstable  condition  was  dis- 
^irded  by  the  judge,  but  that  was  materiaU  If 
Hj  defendant's  house  had  not  been  an  unstable  one  it 
woidd  not  have  been  shaken  down  by  the  vibration 
of  tlif  plaintifitt*  engines*  In  order  to  succeed  on  his 
oomter-claim  the  defendant  must  prove  that  the 
raration  was  such  as  to  be  a  nuisance  to  a  person 

'^ ^"'"^ng  a  reasonably  well-built  housa :  BMtisou  v, 

:i7  Vf.  K.  545,  41  Ch.  D,  88  ;  Adaniit  v.  Gibit^y, 

f)5G  ;  Gas  Light  and  O^ke  Vo.  v*  Vestrt/  of  St. 

'  hbotU,  KeiiBingto7i,  33  W,  R,  892,  lo  Q,  B,  D, 

:;/ip  V.   Lambert,   10  W.   B,   417,  L.   E.   3  Eq. 

'.    [Davey,  LJ.,  referred  to  WulUr  v.  S€l/e,  3  De 

&  Sm.    lild*]      If  the  vibration   caused  by  the 

tiiitrcompany*B  engines  would  not  be  a  nuisance 

IS  lirtween  two  neighbours,  then  the  fact  that  the 

ijjitiff  company  and  the  defendant  stood  in   the 

iition  of  landlord  and  tenant  can  make  no  difference, 

^ause  the  existence  or  non-existence  of  a  nuisance 

wm    not   depend   on    the    relation  of    the  parties. 

^         V .  L.  J.— The  nature  of  the  act  of  nuisance  does 

iL  whether  it  is  actionable  or  not  may  depend 

10  relation  of  the  parties ;  a  man  cannot  derogate 

his  own  grant :  Va^Mtminn  Raihmy  Co.  v*  Spra,  4 

25ft,  2  Macq,  44L*].  The  defendant  cannot  succeed 

8  counter-claim  on  the  ground  of  breach  of  im- 

covenant  for  quiet  ejijoyment,  because  this  lease 

H0d  an  e^tpress  covenant  in  that  behalf  which  is 

in  its  application,  and  only  applied  so  long  as 

__  tenant  paid  his  rent :  Line  v.  Stewmmi,  4  Bing. 

* »  C.  6TS*  As  to  the  measure  of  damages,  assuming  the 

endant  had  any  cause  of  aetion,  the  defendant  was 

:  entitled  to  damages  occasioned  by  the  fact  that 

be  new  premises  he  took  (a  sugar  manufactory)  were 

ot  luitHble  for  carrying  on  a  stationer^s  business  and 

luit  his  business  fell  off;  the  loss  must  be  shown  to 

•  the  natural  and  reasonable   consequence   of  the 

*  initiff*8  conduct :   Williams  v.  llurrdi,  1  C*  B,  402  ; 

V.  Ftirz^.  U  W.  H.  403,  L*  K.  1  G.  P.  441  j  lla<lieif 
^iitimiditie,  12  W,  R.  302,  9  Exch.  34  h  The  fact 
kt  the  defendant's  lease  was  determinable  by  a  six 
lOSiths'  notice  by  the  plaintiff  company  is  material 
I  Airiving  at  the  measure  of  damages* 
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Coleridge,  Q.  C  and  1\  Dak  HaH,  for  the  defendant, 
were  not  called  on  as  to  whether  the  defendant  had  a 
cause  of  action  on  the  counter-olaim  j  and  as  to  the 
amount  of  damages^  they  were  wiUing  to  leave  that 
to  be  settled  hy  the  court, 

LiNDLEY,  L.J,— This  case  raises  a  quesiion  of  some 
importance.  The  action  is  by  a  landlord  {a  company) 
against  a  tenant  for  a  quarterns  rent.  That  is  met  by 
a  counter-claim  to  the  effect  that  the  plaintiff  com- 
pany has,  by  working  certain  pumping  and  dynamo 
engines  in  the  immediate  vicinity  of  the  tenant's 
house,  shaken  the  house  down.  The  vibration  caused 
by  working  the  engines  was  so  great  that  the  tenant 
was  obliged  to  move,  and  he  complains  that  he  has 
been  put  to  necessary  expense  through  the  action 
of  the  plaintiff  company. 

The  first  question  is,  Is  there  any  cause  of  action 
on  the  counter-claim  at  all  P  Mr,  Witt  argued  that 
there  was  not;  he  said  that  the  tenant's  house  was  a 
weak,  delicate  house,  and  that  in  consequence  of  that 
the  tenant  was  seeking  to  impose  on  his  landlord  a 
more  extensive  burthen  than  an  ordinary  person 
would  have ;  and  Mr,  Witt  argued  that  in  order  to 
suppoil  the  action  on  the  counter-claim  the  vibration 
must  have  been  such  as  to  be  a  nuisance  to  a  person 
occupying  a  reasonably  well-built  house*  As  between 
persons  not  standing  in  the  relation  of  landlord  and 
tenant  that  might  be  so ;  but  this  is  a  case  of  land- 
lord and  tenant— not  a  case  of  strangers  merely 
neighbours  to  each  other^^ind  that  is  a  different 
matter* 

The  house  at  the  time  it  was  shaken  down  was  aa 
oLi  house^it  was  described  by  one  of  the  witnesses 
aa  being  a  delicate  house  ;  it  was  built  on  piles  in  a 
place  which  had  formerly  been  a  marsh,  and  was 
12  mches  out  of  the  perpendicular.  This  must  have 
been  known  to  the  hindlord  at  the  time  the  house  was 
let;  the  landlord  has  shaken  the  house  down;  and 
yet  it  is  said  that  the  tenant  has  no  cause  of  action* 

In  my  opinion  the  tenant  has  a  cause  of  action  on 
the  counter-claim  ;  the  cause  of  action  arises  from 
the  \ibration  which  shook  the  house  down,  and  in 
conse<iuence  of  the  relationship  of  landlord  and 
tenant  existing  between  the  pt-rties,  the  landlord 
(the  company)  is  estopped  from  saying  that  the  house 
was  a  weak  house*  Otherwise  we  should  be  allowing 
the  landlord  to  derogate  from  his  own  grant,  ana 
that  cannot  be  the  law*  I  agree  that  the  derogating 
from  the  grant  would  not  of  itedf  be  a  cause  of 
action ;  but  the  cause  of  action  hero  is  the  shaking 
down  the  house. 

This  view  gets  rid  of  all  difficulty  about  implying 
a  covenant  for  quiet  enjoyment  more  extensive  than 
the  express  covenant  contained  in  the  lease.  [The 
Lord  Justice  read  the  covenant,  and  continued:—] 
That  \b  a  very  limited  covenant  which  would  not 
cover  this  case;  and  Lim  v,  HUventm,  shows  that 
where  a  lease  contains  an  express  covenant  lor  quiet 
enjoyment  it  excludes  any  more  exteasivB  oovenant 
being  implied.  Bat  the  cause  of  action  here  is 
nmsance,  not  the  breaoh  of  any  implied  cove- 
nant. 

Then  a  question  was  raised  as  to  the  amount  of 
damages.  It  is  sairl  that  the  true  measure  of 
damages  is  the  loss  of  the  value  of  the  lease.  Un- 
questionably, if  the  lease  had  any  vdue,  that  would 
have  to  be  taken  into  consideration  in  estimating 
damages,  and  the  term  of  the  lease  would  be  a 
material  consideration*  But  the  damages^  in  my 
opinion,  are  not  confined  to  the  damage  (if  any) 
which  flowed  from  the  loss  of  the  lease ;  it  would  be 
erroneous  to  hold  that.  The  true  principle  to  be 
applied  is  that  which  is  applicable  to  cases  of  tort— 
i.e„  that  the  injured  party  h  entiUed  to  damages  fot 
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whatever  is  the  natural  oonsequenoes  of  the  wrongful 
act. 

Here  it  was  a  natural  consequence  of  the  wrongful 
act  of  his  lessor  that  the  tenant  was  obliged  to  get 
another  house ;  and  he  is  entitled  to  damages  for  the 
expenses  of  removal.  The  jury  have  assessed  the 
damages  on  a  somewhat  too  liberal  scale,  and  we 
think  that  the  right  decision  will  be  to  reduce  the 
damages  on  the  counter-daim  to  a  sum  of  £200, 
which  seems  to  be  what  is  fairly  attributable  to  the 
wrongful  act  of  the  lessor.  As,  however,  the  appeal 
has  in  substance  failed,  the  appellant  must  pay  the 
costs. 

Lopes,  L.  J. — ^I  am  of  the  same  opinion.  This  is 
an  action  for  rent,  and  the  jury  have  found  £62  due 
to  the  plaintiff  for  rent,  and  found  for  the  defendant 
on  the  counter-claim  damages  £320,  and  there  is  an 
appeal  from  that  finding.  The  point  we  have  to 
consider  arises  really  upon  the  defendant's  counter- 
claim. The  defendant  says  that  the  plaintiff  has 
shaken  down  his  house.  The  lease  contains  an 
express  covenant  for  quiet  enjoyment  of  a  limited 
character;  and  Line  v.  Stephenson  shows  that  the 
defendant  cannot  consequently  avail  himself  of  any 
implied  covenant  of  a  more  extensive  character; 
therefore  the  counter-claim  cannot  be  based  upon 
implied  covenant. 

But  the  vibration  of  the  plaintiff's  engines  has 
shaken  down  l^e  defendant's  house,  and  it  cannot  be 
denied  that  what  the  plaintiff  has  done  constituted  an 
interference  with  the  comfortable  and  convenient  use 
and  occupation  of  his  house  by  the  defendant.  That  is 
a  nuisance,  and  is,  therefore,  a  cause  of  action.  The 
plaintiff  cannot  by  way  of  answer  rely  on  this — 
viz.,  that  he  was  only  using  his  own  premises  in  a 
reasonable  manner;  that  is  no  answer:  Bamford  v. 
Tumley,  10  W.  E.  803,  3  B.  &  S.  62. 

But  then  the  plaintiff  says  that  the  defendant's 
house  was  an  old  and  delicate  one,  and  that  if  it  had 
been  a  reasonably  stable  house  there  would  have 
been  no  nuisance.  It  is  unnecessary  to  say  how  that 
might  be  as  between  strangers ;  but  the  fact  that  the 
house  was  unstable  cannot  be  taken  advantage  of 
by  the  plaintiff,  because  he  let  the  house  in  that  state 
and  condition  of  instability  to  the  defendant;  the 
plaintiff  is,  therefore,  estopped  from  setting  up  the 
instability  of  the  house  as  an  excuse  for  what  he  has 
done,  because  that  would  be  derogating  from  his 
own  grant. 

As  regards  the  amount  of  damages,  I  think  that 
the  defendant  received  more  than  he  was  entitled  to ; 
and  I  think  £200  is  the  proper  sum. 

Davey,  L.J. — I  am  of  the  same  opinion.  Not- 
withstanding the  able  and  ingenious  argument  of  Mr. 
Witt  I  think  that  the  defendant  (the  plaintiff  on  the 
counter-claim)  is  entitled  to  recover  on  his  counter- 
claim. I  agree  that  the  right  of  action  cannot  be 
based  on  any  implied  covenant  for  quiet  enjoyment. 
The  right  of  action,  in  my  opinion,  is  based  on 
trespass  or  nuisance ;  and  it  depends  on  this,  that  the 

Slaintiff  (the  defendant  on  the  counter-claim)  has 
erogated  from  his  own  grant.  It  is  an  absolute 
rule  of  law  that  a  grantor  cannot  derogate  from  his 
own  grant ;  he  cannot  use  his  adjoining  land  so  as  to 
interrare  with  the  enjoyment  of  the  demised  premises. 
That  principle  is  clearly  stated  in  Caledonian  Railway 
Co,  V.  Sprot;  Elliott  v.  North-Eastern  Railway  Co.,  11 
W.  K.  604, 10  H.  L.  Cas.  333 ;  and  Rigbyv.  BenneU,  31 
W.  B.  222,  21  Ch.  D.  659.  It  is  sometimes  put  as  a  case 
of  implied  obligation  and  sometimes  as  a  grant  of  a 
^cMi-easement — i.e.,  in  the  nature  of  an  easement — 
to  place  the  lessee  in  the  position  of  being  not 
intmered  with  by  any  dealmg  by  the  lessor  with 
his  adjoining  land.    That  is  the  way  in  which  Sir 


George  Jessel,  M.B.,  puts  it  in  Righy  v.  BenneU;  h 
said :  *'  If  the  corporation  had  granted  a  lease  of  land 
on  which  a  house  was  to  be  built,  and  it  was  buflt  ia 
a  reasonable  manner,  it  appears  to  me  imposnUe 
to  say  that  they  could  afterwards  be  entitied  to  let 
the  land  down,  by  dealing  witii  the  adjacent  laad 
belonging  to  tiiem.  If,  again,  they  granted  tbe 
house  to  the  plaintiff  as  it  then  stood,  or  granted  tiie 
land  on  which  the  house  was  standing,  they  gc&nted 
with  it — if  I  may  say  so — the  easement  or  ^ 
implied  obligation  or  warranty  that  the  house  shoold 
not  be  let  down  by  anything  done  on  their  adjoining 
land."  The  rule  of  law  as  to  that  is  also  treated  nrj 
elaborately  from  the  same  i>oint  of  view  by  Thesiger, 
L.J.,  in  Wheddon  v.  Burrows,  28  W.  B.  196, 12  (3i.  D. 
31.  In  my  opinion,  therefore,  the  tenant  is  ^ititied  to 
recover  on  this  counter-daim.  I  should  arrive  at  tb 
same  result  if  I  dealt  with  the  right  of  the  lessee  u  & 
grant — in  the  nature  of  an  easement  whidi  he  has 
purchased— of  being  undisturbed  by  anjdealiD;bf 
the  lessor  with  his  adjoining  land. 

As  to  the  damages,  I  agree  with  the  viewof  tiu 
other  Lords  Justices. 

Solicitors,  Mossop  &  Rol/e;  J.  M,  McDjnndl, 


From  Q.  B.  Div.  i 

(Lord  Esher,  M.B. ,  and  A.  L.  [  Jime  16. 

Smith  and  Davey,  L.  JJ.)     ) 

Hood-Bares  v.  Cathcabt  (No.  1).  (a.) 

From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Kay  [ 

and  A,  L.  Smith,  L.JJ.)     ) 

Sake  v.  Same  (No.  2).  (a.) 

Married  woman — Separate  estate-^Restrai$U  on  oife'- 

dpation^ Judgment — Execution — Arrears   of  tfioeo* 

accruing  due    after  judgment  —  Married    Womm* 

Property  Ad,  1882  (45  <fc  46  Vict,  c  75),  m.  1.  19. 

A  married  woman  was  entitled  under  a  settlemat  ^ 

the  rents  of  certain  real  estate  for  life  for  ktr  scfox^ 

use  without  power  of  anticipation.    On  the  2(Hh  of  AprL 

ISdZfjudgment  was  recovered  against  her,  execution  lti»i 

limited  to  her  separate  property  not  subfed  to  any  restrk' 

tion  against  anticipation.    In  April,  1894,  ikejuSgrne^ 

being  unsatisfied,  the  plaintiff  Mained  an  order  /tr  < 

receiver  of  the  rents  of  the  real  estate  which  became  ^ 

on  the  25th  of  March,  1894,  and  which  were  eiAer  ik^ 

in  arrear  or  had  been  paid  by  the  tenants  to,  and  tsw 

in  the  hands  of,  her  agent. 

Held,  that  the  judgment  could  not  be  en/arced  hf  sm 
kind  of  process  whatever  against  the  (arrears  tf  ^ 
separate  income  accruing  due  after  the  date  of  the  judf 
ment,  cu  to  which  she  was  restrained  fron^  anUcipstk»: 
and  that,  therefore,  the  order  for  the  receiver  mnd  J* 
discharged. 

In  the  first  case  the  appeal  was  by  the  delewto 
from  an  order  of  the  Queen's  Bench  Diyision  ((^uki 
and  Bruce,  JJ.). 

On  the  20th  of  April,  1893,  the  plaintiff  zeoofen^ 
judgment  against  the  defendant,  a  xnazried  woeisi. 
for  £1,723  78.  9d.  and  costs,  the  judgment  beia^  a 
the  form  settled  in  Scott  v.  Morky,  36  W.  B.  67,  9 
Q.  B.  D.  120.  By  the  defendant's  marriage  settlaw^* 
the  rents  and  profits  of  her  real  estate  were  sstl^ 
upon  her  for  life  for  her  separate  use  without  po*ff 
of  anticipation.  Upon  the  3rd  of  April.  1^4,  ^ 
judgment  being  unsatisfied,  Wright,  J.,  ai  cfaiBbsi 

(a.)  Beported  by  W.  F.  Barbt,  Esq.,  Banistw-«»- 
Law. 
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OouiT  OF  Ap^iLi:^, 


Hood-Babbs  v.  Oathcast. 


COUET  OF  ApPEAI., 


Iq  Ein  ardef  appoiatii]^  s  receiTtiir  of  epecMc  renta 

nine  them)  wMcli  baoame  due  froiu    the  tenants 

the  defoiidaiit*B  reiil  eetate  on  tlio  25th  of  March^ 

and  wbicli  wera  then  in  airear  and  unpidd,  the 

liver  to  pay  the  moneys  received  by  him  into  court, 

the  plaintiff  not  to  take  the  money  out  of  court 

ithont  the  leave  of  the  judge. 

The  DiviMonal  Court  affirmed    this    order.     The 
fendaut  appealed* 

April 30. — The^  defendant  in  peraon. 

Bartlry  Dcnnmf  and  W*  E.  Barling,  for  the  plaintiff. 

Cur.  adv.  vulL 

Jime    16. — The   judgment    of    the    CotJHT    (Lord 
.,  M.E.,  A.  L.  BatiTH  and  Datey,  LJJ.)  waa 

DlTETj  L^J.-^Thia  m  an  appeal  by  Mra.  Cathcart 
in  order  of  the  Di visional  Court  refu^g'  to  aet 
an  order  of  Wright,  X,  of  the  3rd  of  April,  1894^ 
jpeinting  one  Eodwell  receiver  of  the  rente,  profits, 
i  moneys  then  due  and  in  arrear  from  the  tenant 
Krs.  Cathcart's  estates  in  respect  of  the  judgment 
it  of  the  20th  of  April,  1893,  and  interest  thereon* 
la  appeal  was  heard  on  the  30th  of  April,  before  the 
"^**3r  of  the  Rolls,  A,  li.  Smith,  L.J. ,  and  myself* 
foots  which  gave  rise  to  the  appeal  are  as 
Hows  :— On  the  20th  of  April,  1893,  judgment  was 
covered  against  Mrs.  Cathcart,  a  married  woman, 
din  respect  of  her  separate  for  j£  1,723  Ta*  M,  and 
its*  The  action  was  founded  on  contract,  and  the 
,mt  was  in  the  form  now  usual  in  such  cases 
i  settled  by  this  court  in  Smtt  y,  Murlrrj. 
u  Cathcjirt  was  at  the  date  of  the  judgment  and  is 
ml  for  life  of  a  real  estate,  to  the  rents  of  which 
is  entitled  for  her  separate  use  without  power  of 
tticipation.  On  the  yth  of  February,  1694,  there 
'  ig  then  rents  in  arrear,  an  order  was  made  for  a 
iver  of  such  renta,  but  the  judgraent  was  not 
«by  satisfied*  On  the  25th  of  March,  1894, 
Dther  quarterns  or  half -yearns  rents  became  due. 
I  the  3rd  of  April,  h'^94,  the  order  complained  of 
IS  made,  appointing  it  new  receiver  for  ttie  purpose 
etting  at  the  rents,  which  at  the  date  of  the  order 
become  in  arrear  and  duo  from  the  tenants,  and 
question  is  whether  any  arrears  of  rents  becoming 
after  the  date  of  the  judgment  as  to  which  Mrs. 
Ihcart  was  at  that  date  rt  strained  from  antidpating 
1  be  tfiJten  by  means  of  a  receiver  or  sequestrator 
minted  after  they  became  due  or  by  anjr  other 
iBB  ill  satisfaction  of  this  judgments  This  point 
not  conaidered  in  the  court  below,  probably 
luse  Mrs*  Cathcart  insists  upon  conducting  her  own 
,  and  the  point  was  not,  therefore,  brought  to  their 
ntion,  and  for  the  same  resjoo  we  have  not  had 
advantage  of  having  it  argued  before  us,  and  we 
K  been  obliged  to  investigate  it  for  ourselves.  Bo 
aa  we  can  ascertain  the  point  has  never  been 
dded  in  this  court*  It  is  one  of  considerable 
impor):ance  in  all  cases  not  coming  within  section  2  of 
new  Act,  the  Married  Women's  Property  Act, 
J[o6&57  Vict*  c*  B3}* 

ly  tection  1 ,  sub-  section  2,  of  the  Marrried  Women's 

y   Act,  1882,  it  is  enacted  that  ''  a  married 

lan    ahatl    be    capable    of    entering     into    and 

deriug  herself  liable  in  respect  of  and  to  the  extent 

Shtr  separate  proiiorty  on  any  contract,  and  of  suing 
d  being  sued  either  in  contract  or  in  tort  or  other* 
li  in  all  respects  as  if  she  were  u/sm^  mh,  ,  *  • 
d  any  damages  or  costs  recovered  against  her  in 
any  nuch  action  or  proceeding  shall  he  payable  out  of 
i-r  separata  property,  and  not  otherwise";  and  by 
.b-section  4,  **  every  contract  entered  into  by  a 
maitied  yroman  with  respect  to,  and  to  bind  her 
peparate  property,  shall  bind  not  only  the  separate 


property  which  she  tB  possessed  of^  or  entitled  to,  at 
the  date  of  the  contract,  but  alfio  aU  separate 
property  which  she  may  thereafter  acquire/'  By 
section  19  it  is  enacted  that  "  nothing  in  this  Act 
contained  shall  interfere  with  or  affect  any  settlement 
or  agreement  for  a  settlement  made  or  to  be  made 
whether  before  or  after  marriage,  or  shall  interfere 
with  or  render  inoperative  any  restriction  against 
antieipation  at  present  attached  to  or  to  be  bereaf ter 
attached  to  the  enjoyment  of  any  property  or  income 
by  a  woman  under  any  settlement,  agreement  for  a 
settlement,  will,  or  other  instrument ;  but  no  restric- 
tion against  anticipation  contained  in  any  settlement 
or  agreement  for  a  settlement  of  a  woman's  own 
property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted  by 
her  before  marriage*"  As  regards  debts  contracted 
after  marriage,  therefore,  which  la  the  present  caaei 
the  restraint  on  antioipation  is  to  be  effectual. 

Before  the  Act  it  was  held  by  this  court  in  Piht  v. 
Fitziiihbmu  29  W.  R.  oJ],  1?  Ch.  D.  454,  that  the 
general  engagements  of  a  married  woman  can  be 
enforced  only  against  so  much  of  the  separate  estate 
to  which  she  was  entitled  free  from  any  restraint 
on  anticipation  at  the  time  when  the  engage- 
ments were  entered  into  as  remains  at  the  time 
when  the  jud gment  i s  given,  an d  not  again st 
separate  estate  to  whieh  she  became  entitled  after 
the  time  of  the  engagements,  nor  against  separate 
estate  to  which  she  was  entitled  at  the  time  of  the 
engagements  subject  to  a  restraint  on  anticipation* 
It  has  been  seen  that  the  law  a«  laid  down  in  Fikt 
y.  Fitzfjihhon  has  been  altered  by  section  1 ,  sub- section 
4,  of  the  Married  Women's  Property  Act,  1882,  so 
far  as  relates  to  after- acquired  separate  estate,  but 
has  not  been  altered  as  to  the  restraint  on  anticipa- 
tion* Consistently  with  the  ruling  in  Fike  y,  FUz- 
gibbout  it  was  held  by  this  court  in  In  re  GhtnviU,  34 
W*  B.  3t»9,  31  Ch.  D*  532,  that  the  court  would  not 
order  a  prospective  charge  on  future  income  of  a 
married  woman  restndned  from  anticipation  for  coats 
recovered*  in  an  action  by  a  marrieil  woman  *uiiig  by 
a  next  friend  before  the  Act  j  atid  the  opinion  was 
expressed  that  nothing  could  bu  taJcan  in  execution 
on  a  judgment  for  costs  against  a  married  woman 
recovered  in  an  action  by  her  suing  by  a  next  friend 
but  what  s^o  was  entitled  to  at  the  date  of  the  com- 
mencement of  the  action.  "If,"  said  Cotton,  L*J,, 
**  a  married  woman  restrained  from  anticipation  can- 
not even  in  a  case  of  fraud  give  by  contract  a  right 
against  the  separate  estate  which  she  is  restrained 
from  anticipating,  she  cannot  give  a  right  against  it 
by  the  institution  of  a  suit.'*  In  Cox  v*  BcnTidt,  39 
W*  K,  401,  [1891]  1  Ch,  617,  it  was  held  by  this 
court  that  under  a  judgment  for  costs  in  an  action  by 
a  married  woman  suing  under  the  Married  Women's 
Property  Act,  1882*  without  a  next  friend,  payment 
of  them  con  he  enforced  against  any  arrears  of  her 
separate  income,  although  subject  to  a  restraint 
agtiiust  anticipation  if  due  at  the  time  when  the 
order  to  pay  costs  is  made,  and  not  only  against 
separate  property  to  which  she  is  entitled  at  the 
commencement  of  the  proceedings.  Some  of  the 
reasoning  of  the  learned  judges  suggeste  the  infer- 
ence that  a  distinction  may  be  drawn  between  an 
order  for  payment  of  coats  and  a  judgment  for  debt 
or  damagts  in  au  action  on  contract,  on  the  ground 
that  in  the  former  case  the  obligation  of  the  married 
woman  arises  only  upon  the  judgment.  It  has  also 
lM«pn  •mggested  on  the  same  ground  that  a  distinction 
may  be  drawn  between  debt  or  damages  recovered  in 
an  action  on  contract  and  damages  recovered  in  an 
action  founded  on  tort.  The  i>oint  has  not  been 
arguetl  before  tis,  and  it  is  not  necessary  to  express 
an  ox»inion  upon  it  for  the  purposes  of  this  case. 
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Whenerer  the  pcint  comes  to  be  considered,  perhaps 
the  answer  to  the  suggestion  may  be  foona  in  the 
direction  contained  in  the  Act  of  1882  for  the  court  to 
order  payment,  out  of  the  married  woman's  separate 
estate,  which  primd  facie  means  the  separate  estate  at 
her  disposal  at  the  date  of  the  order.  It  had  been 
already  held  in  Holthy  v.  Hodgson  (in  1889),  38  W.  B. 
68,  24  a  B.  D.  103,  that  a  judgment  debt  due  to  a 
married  woman  might  be  attached  by  her  judgment 
creditor,  although  the  judgment  in  favour  of  the 
married  woman  (which  was  for  damages  in  an  action 
of  malicious  prosecution)  was  not  recovered  until  after 
thejudgment  against  her. 

The  question,  therefore,  may  be  put  in  this  way : 
Are  the  arrears  of  separate  income  restrained  from 
anticipation,  becoming  due  after  the  date  of  the 
judgment,  to  be  treated  as  separate  property  acquired 
after  that  date  free  from  the  restraint?  or  is  the 
effect  of  the  restraint  to  exclude  income  so  dr- 
oumstanced  altogether  from  the  operation  of  the 
judgment  P  There  are  auUiorities  directly  in  point, 
though  not  bindixLg  on  this  court,  which  it  will  be 
convenient  to  consider  before  expressing  an  opinion. 

In  Claydon  v.  Finch,  L.  B.  15  Bq.  266,  21  W.  B. 
IWff.  146  (before  the  Act  of  1882),  Bacon,  V.C., 
ordered  a  dividend  on  a  fund  in  court  to  which  a 
married  woman  was  entitled  subject  to  restraint  to  be 
paid  to  a  sequestrator  under  a  sequestration  taken 
out  after  the  dividend  had  become  due  to  enforce 
orders  for  payment  of  costs  made  by  the  Divorce 
Court  piwviously  to  that  date.  Audi  in  In  re  Andrews, 
34  W.  B.  62,  30  Ch.  D.  159  (after  the  passing  of  the 
Act  of  1882),  Pearson,  J.,  made  an  order  giving 
trustees  leave  to  retain  costs  ordered  to  be  paid  by  a 
married  woman  out  of  her  future  income,  notwith- 
standing a  restraint  on  anticipation.  On  the  other 
hand,  in  BUinley  v.  Stanley  (in  1878),  26  W.  B.  310,  7 
Ch,  D,  589,  Malins,  V.C,  refused  to  order  costs 
recovered  against  a  married  woman  imder  a  judgment 
against  her  husband  and  herself  by  a  mortgagee  of 
her  life  estate  to  be  charged  on  her  separate  income, 
notwithstanding  that  she  had  been  a  party  to 
fraudulently  concealing  the  restraint.  It  is  not 
expressly  stated  whether  the  dividend  sought  to  be 
charged  in  this  case  was  due  and  in  arrear,  but 
apparently  it  was.  In  Chapman  v.  Biggs  (in  1883), 
11  a  B.  D.  27,  31  W.  B.  Dig.  8,  tiie  Divisional 
Court  (Watkin  Williams  and  Mathew,  JJ.)  dis- 
charged two  orders  to  attach  income  of  a  married 
woman  restrained  from  anticipation  in  the  hands  of 
her  ^  trustees.  In  one  case  the  income  had  been 
received  by  the  trustees  and  was  in  arrear  at  the  date 
of  the  order  nisi,  and  in  the  other  case  the  income 
came  to  the  hands  of  the  trustees  two  days  later. 
The  court  did  not  think  this  made  any  difference. 
Watkin  Williams,  J.,  in  giving  judgment  said: 
« It  seems  to  me  that  if  this  form  of  execution 
could  be  obtained  under  the  circumstances  of 
this  case,  the  restraint  on  anticipation  could  always 
be  evad^.  It  is  admitted  that  at  the  time  of 
giving  the  promissory  note  the  female  defendant  could 
not  legally  charge  the  income  of  the  trust  fund 
to  accrue  due  thereafter,  but  to  allow  this  sum  of 
money  to  be  attached  would,  in  substance,  be  allow- 
ing her  to  anticipate."  In  DraycoU  v.  Harris(m  (in 
1886),  34  W.  B.  546,  17  Q.  B.  D.  147,  the  Divisional 
Court  (Mathew  and  A.  L.  Smith,  JJ.)  allowed  an 
appeal  agpoinst  an  order  made  by  a  county  court 
judge  against  a  married  woman  under  section  5  of  the 
Debtors  Act,  1869.  The  woman  had  a  separate  in- 
come subject  to  restraint,  and  had  received  income 
not  due  at  the  date  of  the  judgment.  The  court  held 
that  the  income  so  received  was  not  applicable  to  the 
satisfaction  of  the  judgment,  and  on  that  ground 
allowed  the  appeal.     Mathew,  J.,  said:    *<I  think 


this  case  is  not  brought  within  the  intent  and : 
ing  of  the  Act  for  the  reason  that,  if  a  married 
woman  were  liable  to  committal  for  non-payment  of 
the  judgment  debt  out  of  her  s^Myrate  properlj 
which  she  was  restrained  from  anticipating,  the 
equity  doctrine  that  a  judgment  a^^ainst  a  married 
woman  can  be  enforced  only  against  such  ol  bet 
separate  property  as  is  not  subject  to  restraint  npca 
anticipation  would  practically  be  got  zid  oL  In 
every  case  the  creditor  need  only  wait  antH  the 
debtor  had  received  money  from  her  trustees,  and 
then  appl^  for  an  order  of  oommittaL  In  that  wtj 
the  restramt  upon  anticipation  would  indirectly  bat 
inevitably  become  of  no  effect."  These  cases  are, 
therefore,  directly  in  point.  The  case  of  Hyde  ▼.  JTjfde, 
(in  1888),  36  W.  B.  708,  13  P.  D.  166,  when  exateiiud, 
has  no  direct  bearing  on  the  particular  point  be&ffe 
us,  as  in  that  case  the  sequestration  was  not  to 
enforce  a  nrevious  judgment,  but  a  prooeas  of  oca- 
tempt,  and  was,  in  fact,  the  initiation  of  the  par- 
ticuhtr  proceediiu^.  It  was,  however,  held  that  the 
sequestration  could  not  during  coverture  be  trndofrced 
against  future  income. 

In  this  state  of  the  authorities  we  ha^e  to  mj 
what  tiie  rule  shall  be.  The  question  must  be  deter- 
mined by  the  construction  of  the  Married  Wonien*i 
Proi>erty  Act,  1882,  ss.  1  and  19,  having  renrd  to  tbg 
previous  state  of  the  law,  and  to  the  amwndrnent  of  it 
made  by  the  Act.  It  has  been  amied  in  scene  cb» 
that  the  restraint  on  anticipation  does  not  fetter  tfc* 
power  of  the  court  to  make  an  order  for  payment,  o^ 
of  a  married  woman's  separate  estate  in  invitam,  bat 
merely  restrains  her  own  power  of  alienation.  Ob 
the  other  hand  it  has  been  said  that  the  jarisdioiilm 
of  the  court  is  measured  by  the  married  woman's  ov& 
power.  The  former  ailment  is,  in  oar  opinion,  con- 
cluded by  authority  binding  upon  us,  and  also  lea^pes 
out  of  sight  the  true  natiue  and  object  of  &e 
restraint.  The  restraint  on  anticipation  is  an  anomaly 
introduced  by  the  Court  of  Chanceiy  for  the  protec- 
tion of  the  married  woman  against  her  own  acts  ad 
her  own  weakness.  She  cannot  override  it  by  czr 
engagement  entered  into  by  her,  however  aokaai  (s 
however  much  to  her  particular  advantage  in  tbt 
circumstances  of  the  case;  and  on  the  other  haad  it 
has  been  frequently  held  tiiat  the  court  cannot  nab 
her  separate  income  restrained  from  antidpa&s 
liable  to  redress  a  fraud  committed  by  her,  hovcw 
p^ss.  It  would  therefore  be  contrary  to  -ptmagk, 
in  our  opinion,  to  hold  that,  either  by  soin^  as  i^kb- 
tiff,  or  by  doing  any  act  or  suffering  any  doH^ 
which  renders  her  liable  to  be  sued,  she  can  fiiee  hs 
property  from  the  fetter.  So  far  from  modifyii^  & 
effect  of  the  restraint  as  it  existed  before  the  Act.  c 
appears  to  us  that  the  Act  carefully  proeorvea  it  to  ^ 
same  extent  as  it  existed  previously.  But  in  tntk 
this  point  sems  to  us  concluded  by  the  form  ol  ja^ 
ment  which  was  adopted  in  SooU  t.  Moriey.  Tk 
court  thereby  held  itsdf  bound  by  the  restfaaat  oc 
anticipation  to  as  full  an  extent  as  the  married  woaaar 
herself.  On  the  construction  of  the  judgment  tbon- 
fore  we  hold  that  pronerty  which  was  then  sabjec 
to  restraint  is  exduaed  from  executaoai  on  tbi 
judgment.  If  we  were  to  allow  successive  receiver- 
ship orders  to  be  issued  as  the  rents  or  income  act 
due  at  the  date  of  the  judgment  f^  dne,  w 
should  be  giving  an  anticipating  operatioai  to  ^ 
judgment.  We  should  be  so  far  OTerxidzng  t^ 
restraint  on  anticipation,  and  we  should,  za  ^= 
opinion,  be  giving  a  wrong  oonstructioa  to  the  jad^ 
ment.  There  is  no  magic  in  making  a  new  orjv  cc 
eadi  occasion.  If  the  object  can  be  effsotsd  ia 
substance,  it  might  as  well  be  done  by  one  of^ 
empowering  the  receiver  or  sequestrator  toxeoemthi 
income  or  rents  as  they  fall  due. 
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■  We  af«  of  opinioii  that  lull  effect  may  be  gi^en  to 
BU  proviiions  of  the  Married  Women's  Property  Aot 
mm  holding  that  the  court  has  jiirisdicfeioii  to  order  the 
Bbt,  damages,  or  costs  recovered  against  a  married 
BomaQ  to  be  paid,  out  of  ftny  aeparate  estate  which  at 
Be  <kt«  of  the  judgment  ahe  has  power  to  make 
Khle  for  her  engagements,  mcluding  any  after^ 
Bmiired  fieparate  estate  which  is  not  subjeot  to  a 
knnfflt  agaiiist  on'ddpation ;  but  that  tha  court  has 
■b  jmisdiotion  to  order  payment^  out  of  separate 
BuxHae  which  at  the  date  of  the  judgiiient  she  m 
fctiniiied  from  anticipating,  although  sut^  income 
Miy  be  in  arrear  or  in  her  hand^  when  execution  is 
bo^^t  to  be  levied  against  it*  For  the  purposes  of 
Kg  judguient  we  have  assumed  that  tho  restraint  ou 
Mtkipation  was  gone  aa  to  the  renta  in  arrear^  but 
fc  must  not  be  taken  to  decide  that  point  or  exipross 
■I  opinion  ujjon  it.  We  have  prefeired  to  deal  with 
Ht  larger  question. 

BFcjt  &efle  reasons  we  are  of  opinion  that  the  order 

■  Wright,  J,,  and  of  the  Diviiional  Court  should  be 
Hicharged,  with  costs* 

I  Appeal  allowed M 

Elxk  the  second  case  the  appeal  was  by  the  de- 
fendant from  an  order,  dated  the  2Srd  of  April, 
ISJM,  of  the  Queen ^s  Bench  DiviMon  (Charles  and 
J  JO  affirming  an  order  dated  the  11th  of 
1894,  of  Lawraoce,  J.,  at  chambers ,  appointing 
iver,  in  respeE;t  of  the  same  judgment  as  in  the 
case,  to  receive  tlis  rents  which  b^uie  due  to  the 
ffsidant  on  the  2oth  of  March,  18&4,  from  the 
its  on  the  same  real  estate,  and  whieh  had  been 
by  them  tO|  and  were  ia  the  hands  of,  the 
it's  agent 

J  28. — The  defendant  in  person, 

Bartley  Dennis^  and  W.  E*  Burling,  for  the  plaintiff. 

U  Cur*  fxdv,  vult 

rJmm    IB, — The    judgment    of   the  Cotjet  {Lord 
M,E.,  and  ILvy  and  A*  L.  Smith,  L.J  J.)  was 
Lby 

I^Kat,  Ij.J,— On  the  20th  of  April,  1893,  judgment 

obtained  in  an  action  against  Mra,  Cathcart  for 

,T23  "s,  9d.  and  costs  to  be  taxed,  and  the  jndg- 

proceeded  thua :  '*  8ueh  sum  and  coats  to  be 

out  of  her  separate  property  as  hereinafter 

oned  and  not  otherwise,  and  execution  herein 

'.  to  the  separate  property  of  the  said  defend- 

r  not  aubjeet  to  any  restriction  against  anticipation 

by  reason    of    section    19    of    the   Married 

a's   Property  Act,  1882,  the  property  shall  be 

f  to  such  execution  notwithstajiding  such  restric- 

\*he  iiiort  queition  raised  by  this  appeal  is  whether 

soeiver  can  be  obtained  of  arrears  of  income  of 

[larried  woman  which  accrued  due  after  tho  date 

be  judgment  where  such  income  was  settled  to 

liepcirate  use   of  the  married  woman   with  the 

restraint  upon  anticipation.     The  restraint  of  a 

rte*l  woman  from  anticipating  her  separate  estate 

Ikn  invention^  it  is  said,  of  Lord  Thurlow  for  the 

tion  of  a  married  woman.     It  has  always  been 

ly  guarded  against  invasion  of  any  kind.  In  Pike 

^egihbon  (in  1881)  29  W.  E.  551,  17  Ch,  D.  46^4,  the 

siton  was  whether  future  separate  property  as  to 

rliiol there  was  no  such  restraint  could  be  reached, 

ad    :    ifvas   there   held   that  if   at  the  date  of  the 

rii  woman's  contract  she  had  no  separata  pro- 

'  ^re«   from   such    restraint  an   action    against 

%t  eoutract  must  fail.     She  had  no  power  to 

except  as  to  the  free  separate  property  to 

bo  waa  entitled  at  the  time  of  making  the 

dtrac      Consequently,  if  she  had  no  such  property 


at  the  time  when  she  made  that  contract,  anjr  sep«nitd 
property  which  she  might  afterwards  acquire  eould 
not  be  affected  by  the  action.  So  also  ii  she  had  free 
separate  property  at  the  time  of  the  contract,  only 
that  property  could  be  reached,  and  not  any  which 
she  might  afterwards  acquire-  The  Married  Women's 
Property  Act,  1882 »  was  passed  after  this  decision. 
Section  1,  sub -section  1,  enables  a  married  woman  to 
acquire,  hold^  and  dispose  of  any  real  or  personal 
property  *'as  her  separate  property  in  the  same 
manner  as  if  she  were  a  feme  aofe  without  the  inter- 
vention of  any  trustee."  Section  1,  sub- section  2, 
provides  that  '*  in  respect  of  and  to  the  extent  of  her 
separate  property  *'  she  may  contract  or  she  may  sue 
or  bo  sued  in  contract,  tort,  or  otherwise  ^*  in  all 
respects  as  if  she  were  a  fane  aok  *'  ;  and  by  sub- 
section 3  every  contract  entered  into  by  her  is  to  be 
deemed  to  be  a  contract  with  respect  to  and  to  bind 
her  separate  property,  unless  the  contrary  be  shown. 
Bub-section  4  is  in  these  words : — '*  Every  contract 
entered  into  by  a  married  woman  with  respect  to  and 
to  bind  her  separate  property  shall  bind,  not  only  the 
separate  property  which  she  is  possessed  of  or  entitled 
to  at  the  date  of  the  contract,  but  also  all  separate 
property  which  she  may  thereafter  acquire,"  Section 
19  provides  that  nothing  in  the  Act  "  shall  interfere 
with  or  render  inoperative  any  restriction  against 
antidpation,'' 

The  effect  of  sub-section  4  is  to  enable  a  creditor  of 
a  married  woman  to  obtain  satisfaction  of  his  claim, 
not  only  out  of  any  free  separate  property  which  she 
had  at  the  time  of  contracting  the  debt,  but  also  out 
of  any  she  may  afterwards  acquire.  So  if  judgment 
be  obtained  in  an  action,  not  for  breach  of  oontraol:, 
but  of  tort  or  otherwise  (sub-section  I),  exeoution 
may  be  had,  not  only  against  the  free  separate  pro- 
pertjf  which  she  had  at  the  date  of  the  judgment,  but 
also  against  any  she  may  acquire  after  that  date. 
Does  this  apply  to  separate  property  as  to  which  at 
the  time  of  the  contract  and  judgment  she  was  re- 
strained from  anticipation  ?  Of  course  it  does  not 
until  the  restraint  is  removed.  But  when  £hat  re- 
straint is  removed,  if  ir  is  removed,  by  the  income 
becoming  payable,  can  it  be  'intercepted  under  this 
statute  before  the  actual  receipt  of  it  by  the  mamed 
woman  ?  The  so-called  restraint  upon  anticipation 
is  a  restraint  upon  alienation.  Tho  ordinary  form  of 
this  restriction  in  a  settlement  directs  payment  of 
income  to  the  wife  for  her  separata  use  ^*and  so  as 
that  tho  said  (wife)  shall  not  haT©  power  to  deprive 
herself  of  the  benefit  thereof  by  sale,  mortgage, 
charge,  or  otherwise  in  the  way  of  anticipation,  and 
that  her  receipts  only  shall  be  effectual  discharges  for 
the  same."  Any  alienation  before  the  fund  reaches 
the  wife*B  hands  would  seem  to  be  forbidden,  although 
the  income  might  be  due  to  her  when  the  ahenation 
was  attempted.  The  alienation  of  a  capital  sum  to 
which  the  wife  is  absolutely  entitied  may  be  pre- 
vented in  like  manner;  Baggdt  v.  Meux,  1  Coll.  13S, 
affirmed  1  Ph.  627 ;  In  re  Boivn,  W Hallijffan  v.  Khig, 
33  W,  K.  58,  27  Ch,  D,  411 .  There  are  cases  in  which 
the  restraint  has  been  treated  as  being  at  aii  end 
as  to  ineome  which  has  become  duo,  but  is  in  the 
hands  of  a  tenant  or  trustee  and  has  not  mmv  paid 
over  to  the  married  woman  :  Pemherton  v.  M'Oillt  8 
W.  E,  290,  1  Dr.  &  Sm.  266,  But  in  them  the  ro- 
striotion  must  have  been  pecuUarly  worded.  If  the 
restriction  in  this  case  is  in  the  ordinaiy  form,  a 
short  answer  to  the  claim  to  appoint  a  receiver  would 
he  that,  notwithstanding  that  the  rents  were  in 
arrear,  they  are  still  subject  to  the  restraint  npon 
alienation,  and  therefore  the  creditor  could  not 
attSich  them  by  any  means. 

But  suppose  that  this  is  not  so,  and  that  in  tfaii 

case  income  after  it  becomes  due  loses  the  restraint 
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and  is  free  separate  property,  Is  it  not  the  intention 
of  section  19  to  prevent  this  income  being  afiEeoted  ? 
Before  the  Act,  after-acquired  property  could  not  be 
affected  at  all.  The  Act  enables  this  to  be  done,  but 
provides  that  nothing  in  the  Act  shall  interfere  with 
or  render  inoperative  any  restraint  on  anticipation. 
If  arrears  of  income  which  accrue  due  after  the 
judgment  can  be  reached  in  this  way,  the  Act  will 
have  interfered  with  the  restraint  on  anticipation  as 
hitherto  understood  (see  note  on  p.  112  of  Meryon 
White  and  Blackbume's  treatise  upon  the  Act). 
The  Act  of  1882,  which  for  the  first  time  rendered 
future  separate  property  liable  to  be  affected,  con- 
tains this  provision  in  section  19.  If  the  words  of 
the  proviso  had  been  that  nothing  in  the  Act  should 
affect  separate  property  as  to  which  there  was  a 
restraint  upon  anticipation,  the  same  ar^^ument  might 
still  have  been  raised,  because  at  the  time  when  the 
receiver  was  appointed  in  this  case  it  might  be  con- 
tended that  the  restraint  had  ceased  to  be  operative. 
But  this  mode  of  intercepting  the  income  before  it 
reaches  the  hands  of  the  married  woman  would 
enable  a  vigilant  judgment  creditor  to  defeat  the 
object  of  the  restraint  in  such  cases.  This  is  an  inter- 
ference with  such  restraint  wludi,  if  it  had  been 
intended,  should  have  been  expressed  in  the  Act  in 
ezpUdt  terms.  In  the  absence  of  an  express  enact- 
ment to  that  effect  the  true  conclusion  is  that  this  is 
not  the  intention  or  effect  of  the  statute.  But  it  is 
necessary  to  examine  the  decisions  whidi  relate  to  the 
question  before  and  since  tiie  passing  of  the  Act  of 
1882.  One  of  the  first  cases  on  the  subject  seems  to 
be  Claydon  v.  Finch  (in  1873),  L.  K.  15  Eq.  266,  21 
W.  K.  Dig.  146,  where  on  January  11, 1872,  a  married 
woman  was  ordered  to  pay  the  costs  of  a  suit  instituted 
by  her  husband  for  restitution  of  conjugal  rights, 
and  a  year  afterwards,  on  January  3, 1873,  a  dividend 
became  due  upon  a  fund  in  court  which  was  settled 
to  her  separate  use  without  power  of  anticipation. 
On  January  9,  before  the  dividend  was  paid,  a  writ 
of  sequestration  was  issued,  and  Bacon,  Y.C,  ordered 
the  costs  to  be  paid  out  of  such  dividend  on  the  peti- 
tion of  the  sequestrator.  This  was  before  the  Act  of 
1882.  In  In  re  Andrews,  Edwards  v.  Deufar  (in  1885), 
34  W.  E.  62,  30  Oh.  D.  159,  Pearson,  J.,  ordered  that 
trustees  of  income  settled  for  the  separate  use  of  a 
married  woman  without  power  of  anticipation  by  a 
will  which  came  into  operation  in  1884  i^ould  be 
allowed  to  retain  out  of  such  income  their  costs  of  an 
action  against  them  by  her.  In  In  re  Shakespear, 
Deakin  v.  Lakin  Cm  1885),  33  W.  E.  744,  30  Oh.  D. 
169,  it  was  held  uiat  in  the  case  of  a  contract  by  a 
married  woman  since  the  Act  of  1882  she  must  have 
s^arate  property  at  the  time  of  the  contract,  other- 
wise she  cannot  contract  so  as  to  bind  future  separate 
property.  If  she  has  such  property  at  the  time  of  the 
contract,  and  afterwards  commits  a  breach  of  the 
contract,  and  proceedings  are  taken  against  her  for 
such  breach,  any  separate  property  which  she  may 
have  at  the  date  of  the  judgment  will  be  liable  for 
the  breach  of  contract.  In  PaUiser  v.  Gumey  (in 
1887),  35  W.  B.  760,  19  Q.  B.  D.  519,  the  decision  in 
In  re  Shakespear  was  approved  by  the  Divisional 
Oourt,  and  it  was  decided  that  when  anyone  sues  a 
married  woman  for  breach  of  contract  he  must  prove 
that  she  had  separate  property  at  the  time  of  the 
contract.  This  was  approved  and  followed  by  the 
Court  of  Appeal  in  Stogdon  v.  Zee,  39  W.  E.  467, 
[1891]  1  Q.  B.  661.  Such  separate  property  must, 
of  course,  be  free  from  any  restraint  upon  anticipation 
at  the  time  of  the  contract :  Harrison  v.  Harrison  (in 
1888),  36  W.  E.  748,  13  P.  D.  180 ;  Leak  v.  Driffie'd 
(in  1889).  38  W.  E.  93,  24  Q.  B.  D.  98.  In  In  re 
aianviU  (in  1885),  34  W.  E.  309,  31  Ch.  D.  532,  on 
further  consideration,  an  action  brought  by  a  married 


woman  was  held  to  be  useless  and  improper,  and  tlie 
next  friend  of  the  plaintiff  was  ordered  to  pay  the 
costs  of  the  defendant.  He  could  not  be  found,  tnd 
Bacon,  Y.C,  ordered  that  such  costs  should  be  retained 
out  of  income  of  the  married  woman  which  was  die 
to  her  and  was  in  the  hands  of  the  defendant,  who 
was  her  trustee,  but  which  she  was  restrained  irom 
anticipating.  The  suit  had  been  commenced  before 
ihe  Mjarried  Women's  Property  Act,  1882,  and,  on 
appeal,  Ootton,  L.J.,  noticing  (on  p.  539)  that  the  only 
income  then  due  had  accrued  since  the  order  on 
further  consideration,  allowed  the  ftppMl,  and  dis- 
charged the  order  of  Bacon,  Y.O.  The  oihet  Lords 
Justices  concurred,  all  of  them  reserving  their  opimoa 
as  to  the  effect  of  the  Act  of  1882  if  the  action  hsd 
been  commenced  after  that  statute. 

This  decision  seems  to  overrule  Claydon  v.  Fintk 
In  Hyde  v.  Hyde  (in  1888),  36  W.  E.  708,   13  P.  D. 
166,  sequestrators  under  like  drcumstanoes  were  hdd 
eutitlea  to  arreeun  due  at  the  time  when  an  order  for 
sequestration  was  made  in  1888 ;  but  it  was  dedded 
that  the  sequestrators  had  ''no  right  to  demand  any 
separate  income  not  already  actually  due  at  the  time 
01  the  order,  as  regards  which  there  is  an  effsotosl 
restraint  upon  anticipation.*'    The  sequestratioa  in 
that  case  was  not  to  enforce   payment  of  money 
previously  owing,  but  because  tiie  married  woman 
had  committed  a  contempt  by  oontumaciouilj  re- 
fusing to  obey  an  order  of  the  Divorce  Goort  to 
deliver  up  her  children.    The  sequestration  therdore 
only  created  a  pecuniary  obligation  from  the  date  of 
the  order.     In  Cox  v.  BenneU,  39  W.  E.  401.  [1891]  1 
Ch.  617,  the  married  woman  in  1890,  under  the  pover 
conferred  by  the  Act  of  1882,  commenced  an  action 
without  a  next  friend  in  the  Queen's  Bench  Division 
against  the  trustees  of  her  father's  will  to  reoorer 
&iO,    This  action  was  stayed,  and  she  then  took  <»rt 
a  summons  for  the  same  purpose  in  a  suit  for  Hm 
administration  of  her  father's  property.    The  smn- 
mons  and  action  were  both  dismissed,  with  costs,  b 
July  and  August,  1890,  execution  being  limited  t 
her  separate  property  not  subject  to  any  restraint  o; 
anticipation  **  unless  by  virtue  of  section  19  of  th 
Married  Women's  Property  Act,  1882,  such  propert 
shall  be  liable  to  execution  notwithstanding  soo 
restraint."    At  the  time  of   such  dismissal  of  th 
summons  the  trustees  had   £304  income  in  Innc 
and  at  the  dismissal  of   the  action  an  additions 
sum  of  £55  38.  7d.      The  trustees  appHed  to  \ 
allowed  to  retain  their  costs  of  the  summons  o» 
of   the   former    sum,    and   of   the   action  oat  ( 
both  sums.      It  was  held  that  they  might  do  % 
chiefly  on  the  g^und  that  the  proceedings  bad  to 
taJcen  by  the  married  woman  after  the  passing  ol  * 
Married  Women's  Property  Act,   1882,  which  d- 
tinguishes  that  case  from  In  re  OUuwiU,  lind^ 
L.tf.,  intimating  that,  in  his  opinion,  if  a  mam 
woman  institutes  proceedings  smce  the  Act,  an^u 
ordered  to  pay  coshi,  having  no  separate  estate  i^ 
the  proceedings  commenced,  if  at  uiy  time  afterww 
you  can  &id  arrears  that  can  be  attached,  yon  ^ 
attach  those  arrears,  although,  of  oouiBe,  yon  ci^ 
attach  the  future  income  wmch  she  is  restrained  «■ 
anticipating,  the  Act  being  intended  to  alter  ir^ 
respedi  the  law  as  laid  down  in  Pike  ▼.  Fitzr^ 
It  was  pointed  out,  however,  in  the  same  onaift^ 
this  consideration  was  hardly  necessary  to  t^^ 
cision,   because  the  obligation  to  pay  ooats  *  ^ 
opposite  party  could  not  exist  at  the  time  of  hiff^ 
the  action,   when  none  of  the  costs  were  in^**^ 
It  could  only  arise  when  the  order  for  payi^  » 
such  costs  was  made,  and  the  question  was  as>  F*^ 
of  the  separate  income  which  was  in  arrea^  ^ 
date  of  that  order.      In    WhikJeer  ▼.   Ker^  f* 
1890),  39  W.  E.  22,  45  Oh.  D.    320,    a 


mxLH,       tA^.4.i8w.i       THE  WEEKLY  REPORTER. 


63a 


COTOT  OF  AsTEJOm 


Hoob-Bares  v.  Cathcabt, 


CouBT  OF  Appeal, 


took  by  aaiignment  from  her  husband 
uteaduary  eatat©  of  his  deceased  fatlier.  Part  of 
*  *  of  &liarei  in  a  Hmited  Qompany.  The 
handed  over  to  her,  aad  suhaequently  a 
WM  mftde  upon  the  shares  which  the  executora  of 
father  were  compelled  to  pay.  After  realbbg  the 
res,  they  brought  an  action  in  IS 88  for  thehnlanoe 
to  them  and  the  coats  mcurredt  At  the  time  of 
_  tbe  action  the  married  wom.an  had  no  free 
ite  eitate,  but  had  some  separate  estate  as  to  which 
waa  restrained  from  anticipatiop*  The  Court  of  Ap- 
\i  recognizing  the  fact  that  the  action  waa  not  for 
ichof  any  tiontract,  held  that  tmder  the  words  '*  or 
JTwiao"  in  section  1,  auh-aection  2,  of  the  Act  of 
118S  she  coiild  he  aued,  and  also  decided  that  her 
posaessioa  of  aeparate  r state  as  to  which  she  was 
i«5traiiied  from  anticipation  was  snfficient,  Cotton, 
LJ.^  sayings  **It  was  urged  that  Mrs,  Kershaw 
|ii  no  Bfiparate  estate.  That  is  not  so.  She  has 
l^tarate  eaUte,  and  althoitgh  the  remedy  against  it 
Ky  }je  defeated  by  the  restraint  on  anticipation*  still 
ibe  bus  aeparate  estate,**  Pry,  LX,  said,  **  There 
ii  nothing  that  deserves  conaidemtion  in  that  point," 
It  stems  difficult  to  reconcile  this  decision  with 
BaUittT  y.  f/urney^  and  tStoydoti  v,  Lee^  and  Lffak  v, 
Driffirlfl  In  Fdton  Brothers  y.  Harrimu,  39  W,  R, 
889»  [1801]  2  Q.  B.  422,  the  married  woman  was 
iMd  after  the  death  of  her  hnahand,  and  the  judg- 
lumi  was  in  the  same  form  as  in  tbe  present  case. 
She  bttd  free  sepaiate  property  during  the  cover tnre. 
Th»  Court  of  Appeal  discharged  an  order  for  a 
:  ■  r  on  the  ground  that  the  judgment  was 
I  to  her  separate  property^  and  being  discovert 
u  Uifi  time  of  the  action  and  the  judgment,  she  had 
10  leparate  property,  and  the  property  which  she 
|Md  Iwd  was  not  within  the  terms  of  the  jadgment, 
HI  Stanhf/  v.  SUmlet/  (in  1878)  the  married  woman 
Pked  with  her  husband  in  1S73  in  obtaiuiog  a 
DCittgage  of  her  aeparate  estate,  fraudulently  sup- 
>w!S?ing  the  fact  that  she  was  restr^vined  from 
tidpating  it*  Judgment  vv'as  entered  against 
tlx  in  1873,  and  a  charging  order  was  ohtaiiied 
'to  charge  the  next  accruing  dividend"  upon  her 
eparate  property.  The  dividend  waa  not  due  at  the 
ate  of  the  ch  arging  order.  This  o  rd  er  waa  dirjc  h  arged , 
'kf/don  V,  Fiitch  waa  cited*  but  Malios,  V.C.,  al- 
koD^h  he  found  that  the  wife  waa  a  party  to  the 
*ad,  said :  **  Kot withstanding  this  I  am  hound  to 
old  that  in  no  case  and  by  no  device  whatever  can 
ae  restraint  upon  anticipation  bo  evaded/*  In  CT ap- 
ian V*  l%tjs  (in  188.3)  the  action  was  tipon  a  pro- 
UMOtry  note  signed  by  huaband  and  wife*  An  order 
li  made  in  chambers  to  attach  in  execution  income 
ICmed  after  judgment  belonging  to  the  married 
Oman  for  her  separate  use  which  she  was  restrained 
om  anticipating.  The  order  was  rescinded  by  the 
id^,  and  his  decision  was  supported  by  tbe 
imsional  Court  on  tbe  ground  that*  if  the  attach - 
it  waa  allowed,  the  restraint  upon  anticipation 
alwaj^  be  evaded.  The  dates  are  not  ^ven, 
,t  it  does  not  appear  whether  the  promissory 
«nd  judgment  were  before  or  after  the  Act 
In  DmycvH  v,  Ilam'soii  (in  1886)  judg- 
a  bill  of  exchange  dated  in  1884  waa 
a  married  woman  for  £33. 
income  for  her  separate  use 
anticipation,  and  the  county 
an  order  for  her  commit!^ 
ier  the  Debtors  Act,  186D,  s,  5,  to  compel  her  to 
y  out  of  incomw  which  she  had  received^  This  wtis 
reraed  by  thn  Divisiomd  Court  on  the  ground  that 
ta  waa  no  juriadiction  to  make  such  an  order, 
nue  it  would  iadirecOy  make  the  rcstnjiiit  of  no 
Rl,  In  Iti  Te  Lnmlmji  unt^t  p.  o34|  Korth^  J,, 
td  that  where  an  order  was  made  against  a  married 
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woman  for  payment  of  costs  the  material  date  waa 
the  date  of  that  order,  and  a  aequeatration  ought  not 
to  be  issued  to  obtain  income  subject  to  restraint 
which  accrued  due  after  that  date.  Since  the  Act  of 
1882  a  judgment  in  the  form  used  in  thia  case,  which 
was  settled  in  Scott  v,  Mm-ley,  is  a  judgment  against 
the  married  woman  which  can  be  made  the  foundation 
of  a  garnishee  order,  and  this  was  allowed  against  a 
sum  recovered  by  the  married  woman  after  the  date 
of  the  judgment  in  an  action  by  her  against  a  third 
person  for  malicious  proBeeutiout  wMch  was  her 
aeparate  property  without  any  reat^^int  of  antici- 
pation:  IMthy  y,  Hodrjmn  (in  1S89).  But  such  a 
judgment  cannot  be  enforced  against  a  married 
woman  by  a  bankruptcy  notice :  hi  re  Hannah 
Lynia,  41  W.  E.  488,  [isn]  2  Q,  B.  113.  In  tbe 
case  of  Government  stock  or  aharea  in  public  com- 
panies a  charging  order  agiiinst  a  married  woman 
may  likewise  be  obtained :  HavriAon  v,  Harrison ; 
but  whether  it  would  be  granted  againat  arrears 
of  income  when  such  stock  or  shares  are  sub- 
ject to  a  reatraint  on  anticipation  must  depend 
upon  the  answer  to  the  question  now  to  be  considered^, 
On  the  whole  it  doea  not  appear  that  this  question 
baa  been  deliberately  decided  in  any  caae  so  aa  to  be 
binding  upon  the  Court  of  Appeal*  In  our  opimon  it 
was  not  intended  by  the  Act  of  1882  to  enable  a  judg* 
ment  againat  a  married  woman  to  be  enforced  against 
arrears  of  her  separate  estate  accruing  due  aftcrwarda, 
as  to  which  ahe  was  restrained  from  anticipation , 
either  by  a  receiver,  sequestration,  charging  order,  or 
any  kind  of  procesSi  We  ate  therefore  of  opinion 
that  this  order  for  a  receiver  should  be  discharged 
with  costs  here  and  below,  and  any  money  in  the 
receiver's  hands  or  winch  ha^  been  paid  into  court  by 
the  receiver  should  be  paid  out  to  Mrs.  Cathcart. 
With  respect  to  contracts  entered  int-o  by  a  married 
woman  after  the  5th  of  December,  1893,  it  ia  enacted 
by  the  Married  Women'a  Property  Act,  1893  (50  &  57 
¥ict,  c.  63),  that  they  may  have  effect  against  her  free 
separate  property  subsequently  acquired,  though  sho 
has  none  at  the  date  of  the  contract,  and  may  be 
enforced  by  process  of  law  against  aU  property  she 
may  thereafter  have  while  discovert.  But  property 
which  she  ia  restrained  from  anticipating  is  excepted. 
When  she  herself  institutes  any  action  or  proceeding 
the  CO  art  may  order  the  costs  of  the  opposite  party  to 
be  paid  out  of  property  which  is  subject  to  auch 
restraint  and  enforce  auch  payment  by  receiver  and 
aale,  Thia  statute,  although  it  altera  the  law  as  laid 
down  in  the  cases  which  have  been  cited  in  aoma 
respects,  doea  not  seem  to  affect  as  to  future  contracta 
and  judgments  the  question  decided  in  thia  case, 

Appml  alluwtd. 
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From  Chan*  Div.  \  x„„^ «   , « 

(lindley  and  Davey ,  L  JJ. )  /  '^^^  ***  *^- 

HoOD-liAKRS  y,  CaTHCABT  (No,   3)*  (a.) 

Mitrried  wt*mnfi ^Separate  esUite — IttMrmnt  on  ardki- 
patimi — Orders  for  jmymtitt  of  tosUStqu^ration — 
Arrenrs  vf  rent  due  a/kr  date  of  vtdtr^ — Marn^ 
Womenh  Pn^rty  Ad,  imi—Marritd  ironien**  Pra- 
ptHij  Ad,  1893,  i,  2. 

hi  1893,  jifiorio  the  Married  Wom^ji's  Pr<^ptritj  Ati, 
18S*3,  itrders/ur  the  jiuymtnt  of  cosU  were  fnade  ti/^ain^t 
a  marritd  im^man  imani  for  life  *f  real  et^taU  aahject 

{a.)  Reported  by  C.  F*  Dukoax,  Esq.,  Barrister- 
at- Law, 
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to  a  restraint  on  anticipation,  execution  being  limited  to 
Tier  sepanxte  property  not  subject  to  restraint  on  antidpa^ 
tion.  On  the  I5th  of  January,  1894,  a  umt  o/seques- 
tration,  with  the  same  proviso  as  to  restraint,  to  enforce 
payment  of  the  costs  was  issued  against  such  separate 
estate.  On  application  for  a  second  writ  of  sequestration 
or  for  a  receiver  of  the  rents  of  the  stparcUe  estate  in 
arrear  on  the  26th  of  March,  1894, 

Held,  that  judgment  could  not  be  enforced  against  the 
arrears  of  rent,  and  that  section  2  of  the  Married 
Women*s  Property  Act,  1893,  did  not  give  the  court 
jurisdiction  to  alter  an  order  for  payment  of  costs  made 
before  that  Act  came  into  operation  or  to  make  a  new 
order  therefor. 

Decision  of  North,  J.  (ante,  p»  534),  affirmed. 

Appeal  from  an  order  of  North,  J.  (reported  ante, 
p.  534). 

On  the  9th  of  June,  the  21st  of  Jane,  and  the  19th 
of  October,  1893,  Mrs.  Gathcart,  a  married  woman, 
tenant  for  life  under  her  marriage  settlement  of 
certain  real  estate  to  her  separate  use  without  power 
of  anticipation,  was  ordered  to  pay  to  Mr.  Mood- 
Barrs  three  sums  in  respect  of  costs  which  have  been 
taxed.  These  three  oraers  were  made  on  motion  or 
summons  by  Mrs.  Gathcart  in  the  matter  of  a  petition 
by  Messrs.  Lumley  (of  whom  Mr.  Hood-Barrs  was 
assignee),  for  the  taxation  of  their  costs.  The  orders 
of  the  21st  of  June  and  the  19th  of  October  directed 
that  execution  against  Mrs.  Gathcart  was  to  be 
limited  to  her  separate  estate  not  subject  to  any 
restraint  on  anticipation,  unless  by  reason  of  section 
19  of  the  Married  Women's  Property  Act,  1882,  the 
property  should  be  liable  to  execution  notwithstand- 
ing such  restraint. 

On  the  15th  of  January,  1894,  Mr.  Hood-Barrs 
obtained  an  order,  varied  by  the  Gourt  of  Appeal  on 
the  11th  of  April  (reported  ante,  p.  401),  giving  him 
liberty  to  issue  a  writ  of  sequestration  to  recover  the 
said  three  sums  of  costs  against  the  separate  estate  of 
Mrs.  Gathcart,  with  the  same  proviso  as  to  restraint 
on  anticipation. 

On  the  27th  of  April,  1894,  Mr.  Hood-Barrs  moved 
(1)  to  contmue  an  injunction  granted  by  the  vacation 
judge  on  the  29th  of  March,  1894,  restraining  Mrs. 
Gathcart  from  receiving  the  rents  of  her  said  real 
estate  due  on  the  25th  of  March,  and  then  in  arrear 
from  her  tenants ;  (2)  in  the  alternative  that  a 
second  writ  of  sequestration  might  be  issued ;  or  (3) 
that  a  receiver  might  be  appointed  of  the  rents  in 
arrear.  North,  J.  {ante,  p.  534),  refused  to  continue 
the  injunction,  and  held  that  the  rents  in  arrear  could 
not  be  taken  in  execution  under  the  existing  writ 
of  sequestration  and  that  Mr.  Hood-Barrs  was  not 
entitled  to  a  fresh  writer  to  a  receiver. 
Mr.  Hood-Barrs  appealed. 

Hophinson,  Q.C.,  and  BarUey  Dennis,  for  the  appel- 
lant, contended  that  the  arrears  of  rent  of  the 
separate  estate  accruing  due  after  the  date  of  the 
orders  against  Mrs.  Gathcart  were  not  subject  to  the 
restraint  on  anticipation,  and  could  be  taken  in 
execution  by  the  sequestrators.  [They  referred  to> 
the  Married  Women's  Property  Act,  1882.]  [Davet 
L.J.,  referred  to  Cox  v.  Benndi,  39  W.  R.  401,  [1891] 
1  Gh.  617;  Chapman  v.  Biggs,  11  a  B.  D.  27,  31 
W.  R.  Dig.  8;  DraycoUv.  Harrison,  34  W.  B.  546. 
17  a  B.  D.  147;  In  re  Andrews,  34  W.  E.  62,  30 
Gh.  D.  159;  Pike  v.  Fitzgibbon,  29  W.  R.  551,  17 
Gh.  D.  454.]  This  is  a  "  proceeding  instituted  "  by 
Mrs.  Gathcart  which  is  **  pending "  within  the 
Married  Women's  Property  Act,  1893,  s.  2,  which 
provides  that  '*in  any  action  or  proceeding  now  or 
hereafter  instituted  by  a  woman  •  .  .  the  court 
before  which  such  action  or  proceeding  is  pending 
shall  have  jurisdiction  by  judgment  or  order  from 


time  to  time  to  order  payment  of  the  ooito  of  ik 
opposite  party  out  of  property  which  is  snbjeeitoft 
restraint  on  antioipation,  and  may  enf  oroe  suoh  pty- 
ment  by  the  appomtment  of  a  receiver  and  the  8^ 
of  the  property  or  otherwise  as  may  be  just"  Ik 
court  can,  therefore,  order  payment  oat  of  tiie  pro- 
perty subject  to  a  restraint  on  anticipation. 

They  referred  to  Salt  y.  Cooper,  29  W.  E.  653, 18 
Gh.  D.  544 ;  In  re  Clagett,  Fordham  v.  CkgdU,  30 
W.  E.  857,  20 Gh.  D.  637, 653 ;  Claydon  t.  Fin^LJL 
15  £q.  266,  21  W.  K.  Dig.  146;  ^anley  ▼.  Stankg,^ 
W.  B.  310,  7  Gh.  D.  589;  In  re  GlanvOl,  34V.IL 
309,  31  Gh.  D.  532. 

The  respondent  in  person. 

June  18. — ^Dayet,  L.J.,  delivered  the  jodgment  d 
the  GoUBT,  in  which,  after  stating  the  facts  above  tA 
out,  he  continued : — ^The  general  question  invohedia 
this  case  was  dealt  with  in  the  judgments  deliTeni 
by  the  other  division  of  this  court  in  the  case  o< 
Hood-Barrs  v.  Cathcart  {Nos.  1  and  2),  ante,  p.  628, 
and  it  foUows  from  those  decisions  that  the  leazned 
judge  took  a  correct  view  of  the  general  questia&^aBd 
that  his  judgment  on  the  main  point  onglit  to  be 
afiBxmed  in  this  case. 

But  the  appellant  raised  another  point,  knM 
on  section  2  of  the  Married  Women's  ProDeitf 
Act,  1893.  That  section  is  as  follows:— [^^ 
ship  read  the  section  above  set  out,  and  ood- 
tinned: — ]  It  was  said  that  these  three  ordenin 
orders  for  payment  of  costs,  and  inasmuch  u 
they  were  made  on  applications  by  motion  (» 
summons  by  Mrs.  Gathcart  herself,  they  vert 
made  in  a  ''proceeding  instituted"  by  her  aot- 
withstanding  tnat  the  matt^  in  which  they  v« 
made  was  initiated  by  the  petition  of  the  preaetf 
appellant  or  Messrs.  Lumley.  It  is  unneoessary  ^ 
decide  whether  that  contention  was  correct  Ason- 
ing  it  to  be  so,  we  are  of  opinion  that  the  mc&s 
does  not  give  the  court  jurisccLction  to  alter  or  twj 
an  order  for  payment  of  costs  made  before  the  ^ 
came  into  operation,  or  to  make  now  a  new  order  Iff 
pavment  of  the  same  costs.  We  are  tiierelore  o^ 
opmion  that  the  appeal  should  be  dismissed,  ^ 
costs. 

Solicitors,  H.  Hood-Barrs;  H.  B.  Elton. 


Wi^  dtmtt  tit  Slufrttce. 

In  re  Goghlak. 
Bbouohton  v.  Bbouohtov.  (a.) 

Settlement  —  Marriage  settlement — Covenant  tc  i^ 
property  subsequently  acquired  during  wif^t  kf^ 
Coverture — Death  of  husband^Ambigmif — BkS^- 

A  marriage  setUement  contained  a  eovenatd  kj  *^ 
husband  and  wife  with  the  trustees  that  if,  ^r^ 
marriage  and  during  the  unfe's  life,  the  wift,  tf"  •' 
husband  in  her  right,  should  become  entiUei  ^  ^' 
moneys  or  personal  estate  by  any  means  tekatsoaitr,  »•» 
all  such  property  should  be  vested  in  the  tru^em  m  W 
for  the  separate  use  of  the  wife  during  the  joi^  i«*»  r' 
herself  and  her  husband,  and  after  the  dectoM  cf  *^ 
of  them  in  trust  for  t?ie  survivor  for  life,  a^  «^  * 
death  of  t?^  survivor  upon  trtuts  for  tkeir  ^^ 
similar  to  those  declared  in  the  settlemeat. 


(a.)  Reported  by  G. 


G.  HsirsLEY,  Esq., 
at-Law. 
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TAe  wife  survived  the  husband,  and,  after  his  death, 
wm^  Hi  one  of  the  nexi  of  Mh^  ejtUUed  to  a  ^^lart  in 
f  ftfa&nal  properti/  if  a  cousin  who  died  intestate, 
Edd,  that  the  covenant  Off  it  liiood  mmt  be~  c&ratrued  to 
only  to  propertif  acquifwd  h^f  the  wife  during  ilie 
rture;  and 

HeUit  tilao^  that  there  was  such  un  amhiguitt/  in  the 
nant  oj  to  sanction  rtfertnce  to  a  previ<nm  recital  for 
tpufpo§e  cf  agisting  in  construing  the  coi^nani^ 
StLnmioDB. 

By  an  mdenture  of  settlement  dated  the  15th  of 

'4y,  lSli9,  being  the  marriage  BettJement  of  Stephen 

ftwwn  and  Fanny  Maria  Hardress  Lawson  (thereiii 

ribed    as    Fanny    Maria    Hardress    Broughton, 

iter),  it  wa«  agreed  and  declared  that  the  trustee 

bould  stand  possessed  of  certain  aujuH  of  Consols,  and 

?  tie  investments  from  time  to  tim^e  repreaentbjg  the 

ae,  upon  trust  to  pay  the  income  of  the  said  funds 

I F.  M,  H.  Lawson  during^  her  life  for  her  separate 

i  Bod  without  power  of  anticipation,  and  after  her 

ath  should  stand  possessed  of  the  said  funds  in  trust 

r  her  ahildren  as  she  should  hy  deed  or  will,  and 

covert  or  sole,  appoint,  and  in  default  of, 

subject  tOr  such  appointment  in  trust  for  her 

[And,  after  red  ting  that  under  her  parents^  marriage 
"    aent  the  said  F,  M,  H,  Lawson,  or  the  said 
ben  Lawson  in  her  right,  would,  on  the  death  of 
father,  T,  D,  Broughton*  be  entitled,  subject  to 
ower  of  apj>ointmont  given  to  him  by  the  same 
Jemetit,  to  a  share  of  certain  moneys,  stocks,  funds, 
seeuritieBi  aad  that  it  had  been  agreed  that  the 
Steffheji  Lawson  and  F.  M.  H.  Lawson  should 
enant  in  the  manner  thereinafter  mentioned  as  to 
share,  and  also  as  to  any   other  moneys  and 
I  property  which  during  their  joint  lives  should 
|pTOn  to  the  said  F,  M.  H.  Lawson  or  bequeathed 
|Ser  or  the  said  Stephen  Lawson  in  her  right,  it 
witnessedt  and  the  aaid  Stephen  Lawson  and  F. 
H,  Lawsou   thereby   jointly,  and  each  of   them 
thj  severally,  covenanted  with  the  trustees  of  the 
dement  that  ii  at  any  time  after  the  solemnization 
[  their  marriage,  and  during  the  life  of  the  said  F, 
[  H.  Lftwaon  any  moneys  or  other  personal  estate 
"be  given,  or  bequeath  ed^  or  come  to,  or  de- 
upon  the  said  F.  M*  H.  Lawson,  or  the  siud 
phcn  Lawson  in  her  right,  under  or  by  virtue  of  her 
■  parents^  marriage  settlement^  or  otherwise  how- 
ver  I  then  and  so  often  as  the  aame  should  happen 
said   F,   M*   H,   Lawson  and  Stephen   Lawson 
ectively,    and    their    respective    executors    and 
■  ciistrators,  would,  at  the  expense  of  the  said  F, 
'IL  H.  Lawson,  her  executors  or  administrators,  make, 
do,  or  execute,  or  cause  or  procure  to  be  made,  done, 
or  executed,  all  such  acta  and  assurances  as  the  trustees 
of  the  settlement  their  or  his  counsel  should  think 
proper  for  effectually  vesting  such  moneys  or  other 
personal  estate  in  the  said  trustees  upon  the  trusts  and 
in  the  manner  following,  that  was  to  say,  in  trust  for 
tlie  separate  use  of  the  said  ¥.  M,  H.  Lawson  during 
the  joint  lives  of  hersielf  and  the  said  Stephen  Lawson, 
iJEtd  after  the  decease  of  either  of  them  in  trust  for 
the  surrivor  for  life,  and  after  the  decease  of  the  sur- 
vivor upon  and  for  such  and  the  same  trusts,  intents, 
ftnd  fjurposes,  and  subject  to  such  powers  and  pro- 
?iaoes  as  were  thereinbefore  expressetl  and  declared  of 
and  eonceming  the  funds  hereinbefore  mentioned  as 
bftTing  been  settled  by  the  said  F.  M.  H.  Lawson  and 
fhfi  income  thereof,  and  which   were  to  take  effect 
;Hpn  her  decease,     Stephen  Lawson  also  covenanted 
iiat  if  at  any  time  thereafter  any  moneys  or  other 
^exsomd  estate  should  be  given,  or  bequeathed,  or 
some  to,  or  devolve  upon  himt  then  he  would  convey 
mch  property  to  the  trustees  apon  the  trusts  of  the 
letlLement, 


Stephen  Lawson  died  on  the  4tk  of  May,  1850. 

There  were  four  children  of  the  marriage,  some  of 
whom  attained  vesed  interests. 

The  respondents,  T<  W,  Hensley  and  C.  W,  Selby 
Lowndes,  were  the  present  trttstees  of  the  said  inden- 
ture of  settlement. 

On  the  Uth  of  November,  1892,  Henry  ThomaB 
Coghlaut  a  cousin  of  the  said  F.  M,  H.  Lawson,  died 
intestate,  and  his  personal  estate  was  being  adminis- 
tered in  the  action. 

By  a  certtticate  made  in  the  action  on  the  30th  of 
November^  1893,  the  chief  clerk  eertiiiod  that  four 
penoDfl,  whereof  F.  M.  H.  Lawson  was  one,  were  the 
only  next  of  kin  according  to  the  Statutes  for  the 
Distribution  of  Intestates'  Estates  of  the  said  Henry 
Thomas  Coghlan  living  at  the  time  of  his  death. 

By  an  order  made  in  the  action  on  the  ii*>th  of  Feb' 
ruary,  1894,  certain  funds  and  securities  were  carried 
to  the  credit  of  a  separate  account  entitled  "  The 
account  of  the  defendant  Fanny  Maria  Hardress 
Lawson,  widow,  or  the  tmsteet  of  her  marriage 
settlement,** 

This  was  a  summons  taken  out  by  the  defendant 
F.  M.  H,  Lawson  that  the  funds  and  securities  by  the 
order  of  the  26th  of  February,  1894,  directed  to  be 
carried  to  a  separate  account  as  aforesrdd  be  trans- 
ferred and  delivered  to  the  said  F.  M.  H.  Lawson. 

MenshaWf  QJJ.t  and  Crcetif  for  Mrs*  Lawson, — The 
covenants  only  apply  to  property  acquired  during  the 
coverture  ;  Carter  v.  Carter,  L.  E.  8  Eq,  551,  18  W.  E, 
Dig,  124;  In  re  Edtmrds,  22  W.  E.  144,  L,  R.  9  Ch. 
App,  97  ;  Ditkinson  v.  Billwyn,  17  W.  R.  1122,  L.  E, 
8  Eq.  o46;  Qodml  v.  Wehh,  2  Keen,  99;  Rmd  v,  Ken- 
ritk,  3  W,  E.  530.  [KZKEWIOH,  J,,  referred  to  Fisher 
V.  Shirley,  38  W.  E,  70,  43  Ch.  D,  290,]  The  cove- 
nant is  ambiguous,  and  therefore  we  are  entitled  to 
refer  to  the  recital,  which  aids  our  contention :  In  re 
de  Ros,  ff<trdwicke  v.  Wilmf4, 34  W.  E.  36,  31  Ch,  B.  8L 

Martni,  Q*0.,  and  De  Morgan,  for  the  trustees  of 
the  settlement.  —  In  this  case  we  have  the  words 
**  during  the  life  of,"  which  were  not  in  the  cove- 
nants in  the  cases  cited,  Kext  of  kin  are  not  within 
the  mariiage  consideration.  In  In  re  de  Ittts,  Hard- 
wid^  V.  Wilnmi^  there  was  an  ambiguity.  There  is 
no  ambiguity  here.  In  In  re  Edtfards  James,  L,J., 
held  that  in  the  absence  of  any  expressions  showing 
that  a  covenant  of  this  nature  was  intended  to  have 
a  more  extended  operation »  the  words  **  during  the 
said  intended  coverture"  must  be  deemed  to  have 
been  inserted.  Here  the  words  **  during  her  life*' 
point  to  the  intention  of  the  covenant  having  a  more 
extended  operation. 

Warmingfon,  Q.€*t  and  TF.  F*  ffamdton,  for  persons 
taking  bene:ftcially  under  settlements  and  the  deed  of 
appointment, --The  benefit  of  the  children  b  the 
main  consideration  of  these  covenants  by  husband 
and  wife.  The  husbond^i  covenant  is  ^'  if  at  any 
time  hereafter  "  any  moneys,  &c,,  shall  come  to  him. 
It  is  not  an  ordinary  settlement,  it  binds  the  parents 
at  all  haseards  for  the  benefit  of  the  children.  In  re 
Kdtvnrdif  has  been  criticized :  In  re  Mtchelh  26  W,  E, 
7*32,  9  Ch.  D.  5 ;  Ilolloimty  v.  HoUoway,  25  W.  E,  575, 
Jessd,  M.R,,  evidently  did  not  agr&e  with  the  prin- 
ciple in  In  re  Edwards  that  the  covenant  waa  for  the 
purpose  of  protecting  the  wife  against  the  husband, 

Kekewioh,  J. — There  should  be  no  departure  from 
the  rule  which  I  have  often  laid  down  for  the  guid- 
ance of  others  besides  myself,  that  it  is  useless  to 
inquire  what  the  conduct  of  any  man  or  the  opinions 
of  any  man  would  have  been  under  ciroumstanoea 
which,  did  not  in  fact  occur.  I  do  not  presume  to 
consider,  I  have  not  for  one  moment  to  consider,  what 
my  condu«ion  about  the  tniie  ooml^iicUon  of  this 
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covenant  would  have  been  if  I  had  been  entirely  at 
liberty,  unfettered  by  authority,  to  follow  what  I  may 
call  the  modem  rule  of  construction  and  to  con- 
strue the  words  according  to  then*  grammatical 
meaning.  It  seems  to  me  that  I  am  not  at  liberty 
to  construe  it  m  that  way,  and  therefore  I  do 
not  pause  to  consider  what  the  right  conclusion 
would  be  if  that  liberty  were  open  to  me.  I  consider 
myself  bound  by  authority.  The  two  cases  before 
Malins,  V.C.  {Dickinson  v.  Dillwyn  and  Carter  v. 
Carter)  t  are  as  much  in  point  as  any  cases  can  well 
be  in  point  in  a  matter  of  this  kind.  If  they  had  stood 
alone  it  would  have  been  my  duty  to  examine  and 
see  how  far  the  Yice-Chancellor's  reasoning,  though 
now  old,  applied  to  the  case  before  me,  and  how 
far  even  it  commended  itself  to  my  mind  as 
sound  and  according  to  the  new  principles.  But 
I  must  not  do  even  that.  The  very  point  has 
been  before  the  Court  of  Appeal;  at  any  rate,  the 
second  case  decided  by  Malins,  V.C.  {Carter  v.  Carter), 
has  been  before  the  Court  of  Appeal  in  In  re  Edwards^ 
and  the  judgment  of  the  Court  of  Appeal  there  is  of 
greater  importance,  because,  coming  as  it  did  before 
James  and  Hellish,  L.JJ.,  they  thought  it  right  to 
consult  the  Lord  Chancellor,  and  they  had  the  con- 
currence of  the  Lord  Chancellor  in  coming  to  a  con- 
clusion in  that  case.  Ajid  the  Lord  Chancellor,  Lord 
Selbome,  agreed  with  them  in  the  opinion  that,  in 
the  absence  of  any  expressions  showing  that  a  cove- 
nant of  this  nature  was  intended  to  have  a  more 
extended  operation,  it  is  to  be  construed  as  if  the 
usual  words,  '*  during  the  said  coverture,"  had  been 
inserted.  That  relat^  to  **  a  covenant  of  this  nature.*' 
The  covenant  there  was  that  in  case,  after  the  marriage, 
the  husband  and  wife,  or  either  of  them  in  her  right, 
should  become  entitled,  and  so  on,  without  any  limit 
touching  the  duration  of  the  coverture  the  duration 
of  the  joint  lives  or  the  duration  of  either  of  them ; 
and  it  was,  of  course,  capable  of  argument  that  a 
covenant  such  as  I  have  here  to  deal  with,  which  is 
strictly  limited  to  the  life  of  the  wife,  is  not  a  ovcenant 
of  this  nature. 

To  my  mind  that  is  hypercritical.  A  covenant  of 
this  nature  means  a  covenant,  as  Chancery  lawyers 
and  conveyancers  call  it,  for  the  settlement  of  after- 
acquired  property  of  the  wife.  I  cannot  read  the 
words  as  int^ded  to  mean  a  covenant  which  has  no 
express  reference  to  time  if  it  does  not  mention  cover- 
ture. I  think  it  must  in  the  mouths  of  such  men  as 
those  judges  who  used  the  expression  mean  a  cove- 
nant of  that  character  for  settHng  the  after-acquired 
property  of  the  wife.  It  is  said  it  is  in  the  absence  of 
those  words  to  have  a  more  extended  operation,  and 
ought  to  be  the  same  as  if  after-acquired  property 
had  been  mentioned.  I  do  not  think  I  can  fine  it 
down  and  say  it  is  not  a  covenant  of  that  nature  for 
that  purpose,  and  that  there  are  words  giving  to  it  a 
more  extended  operation.  Before  tiiming  to  the 
covenant  I  should  mention  also  that  both  cases  before 
Malins,  V.C,  and  the  case  before  the  Court  of 
Appeal  were  before  Stirling  J.,  in  Fisher  v.  Shirley, 
43  Ch.  D.  290.  He  not  only  quotes  the  words  at 
length,  but  gives  in  his  own  remarks  for  distinguish- 
ing the  case  there,  the  reason  for  the  condusion 
at  which  the  Lords  Justices  arrived,  in  language 
which  is  deserving  of  attention.  I  am  told  here  to- 
day that  Sir  Geoi^ge  Jessel  in  another  case  of  Holloway 
V.  Holloway  criticized  In  re  Edwards,  I  share  the 
regret  expressed  by  Mr.  Warmington  that  that  case 
has  not  got  into  the  Law  Reports,  where  we  might 
have  the  benefit  of  having  more  pregnant  criticism 
on  it.  But  it  is  impossible  for  me  to  put  that  by  the 
side  of  the  other  decision,  as  it  throws  no  obscurity 
on  the  decision  of  the  Court  of  Appeal.  Here  no 
doubt  the  covenant  is  of  a  peculiar  character.    It  is  a 


covenant  that  '*  if  at  any  time  after  the  sdemma- 
tion  of  the  intended  marriage  and  during  the  Hfe  ol 
Fanny  Maria  Hardress  Lawson,"  the  wife.  Bothoie 
words  show,  as  against  the  goieral  intentaon  wkkh 
at  law  is  presumed,  a  more  extended  operation  F  It 
seems  to  me  that  it  is  perfectly  legitimate,  haa% 
regard  to  the  way  in  which  these  docomenti  m 
intended  to  be  construed,  to  read  it  in  this  wij: 
**  That  if  at  any  time  after  the  solenmisatioii  of  tibi 
said  intended  marriage,  but  provided  the  wife  be  still 
dive."  If  you  laay  read  it  in  that  way  (this,  of 
course,  is  only  hypercritical  for  the  purpose  of  testing 
it),  you  would,  according  to  the  cases,  immediatdj 
x^Eid  it  also,  '*  That  if  at  any  time  during  oorertore, 
provided  the  wife  be  still  alive." 

I  am  aware  that  would  introduce  an  absmd  collo- 
cation of  language,  it  could  not  be  continooiu  oofo- 
ture  if  tiie  wi&  were  not  alive,  but  I  think  it  iUnstnta 
what  was  intended.  The  settlement  is  not  draws  ob 
the  most  perfect  lines.  It  is  not  a  most  finished  oos- 
veyandng  work,  and  it  seems  to  me  there  has  been  i 
little  multiplication  of  words  here,  and  perhaps  a  M» 
surplusage.  But  whether  that  be  so  or  not,  whether 
that  is  worthy  of  attention  or  not,  the  auth(mtiesto 
my  mind  bind  me.  and  bind  me  to  hold  that  theee 
words  are  not  sufficiently  extensive  to  extend  the 
operation  beyond  the  coverture.  Now,  beyond  ths 
mere  meaning  of  the  words  on  the  cases,  I  have  set 
referred  to  other  authorities,  though  they  are  not 
forgotten.  I  think  there  are  two  observatioos  I 
ought  to  deal  with.  In  the  first  plaoe  my  attentka 
has  been  called  to-day  particularly  to  the  ooranct 
by  t^e  husband,  and  the  covenant  by  the  husbaod 
is  in  a  different  form,  and  certainly  it  is  voy 
peculiar.  The  covenant  by  the  husband  is:  *'That 
if  at  any  time  hereafter  any  moneys  or  other  personal 
estate  shall  be  given  or  bequeathed  or  come  to  a 
devolve"  upon  him,  then  that  shall  be  oonTeyeii 
and  I  am  asked  to  draw  some  inference  reipecmi; 
the  intention  of  the  parties  as  regards  the  ooinssaL 
by  the  wife,  because  the  covenant  by  the  hasbaodii 
conceived  in  different  language.  It  has  j  ust  no v  bee 
pointed  out  that  the  covenant  of  the  husband  lai^ 
operate  to  bind  property  which  did  not  fall  witin 
the  covenant  by  the  wife  because  it  did  not  cooa  to 
her  during  her  life.  That  may  or  may  not  be  tk 
case,  seeing  that  the  covenant  by  the  wife  binds  pn- 
perty  coming  to  the  husband  in  her  right.  13iat  ii » 
covenant  as  regards  that  property.  But  at  any  nit 
this  is  a  peculiar  covenant  inserted  for  some  teasm 
whidi  I  suppose  entered  into  the  minds  of  the  cca* 
tracting  parties.  It  is  quite  right  to  look  at  it,  M 
to  say  that  because  the  husband's  covenant  is  in  c^ 
form,  a  form  peculiar,  that  therefore  the  wife's 
covenant  should  be  differently  construed,  is,  I  th^ 
a  straining  of  the  criticism,  if  it  is  to  be  made  vtM- 
in  argument,  which  I  do  not  think  I  ought  to  adc^ 

Then  there  is  another  point  which  certainh'  nati 
not  be  passed  over.  There  is  an  introdac^ 
recital,  and,  if  I  am  at  liberty  to  look  at  that  redtii. 
it  is  of  great  value  in  construing  this  covenant  Tp 
to  this  time  I  have  construed  the  covenant  xndeps^ 
dently  of  the  recital.  There  are  two  recitals— or  t« 
branches  of  it.  There  is  a  recital  that  the  l^T^J^f 
wife,  and  the  husband  in  her  risht,  will,  on  the  d«c 
of  a  certain  person,  be  entitle^  subject  to  thepo** 
of  appointment  and  by  the  said  settlement,  to  a  sfatf^, 
of  and  in  certain  moneys,  stocks,  funds,  s*' 
securities,  '*and  it  hath  been  agreed"  that  tbeh* 
band  and  wife  '*  should  cov^iant  in  the  manna  ho*- 
inafter  mentioned  as  to  such  shates,  and  also  as^ 
any  other  moneys  and  personal  property  wbi* 
during  the  joint  lives  of  the  said  Steven  Lavs« 
and  Fanny  Maria  Hardress  Lawson,  shoold  be  gi^ 
or  bequeathed  to  her  "  or  to  the  said  huobaDd  ia  h* 
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BmR  CouBTt 


Iir  KE  COGHLAX.— In  re  MEITKXEB. 


HlQH  OOTTBT* 


Kffit  I  am  not  dwelling'  on  the  giving  and 
Hequeathmg  to  ber,  nor,  for  the  preaent  purpose, 
W^  I  wkh  to  make  anything  of  the  fact  that 
Hki  property  waa  not  eitbeir  given  or  bequeathed 
Bptir>  but  came  to  her  as  next  of  kin  of  the  x>ersoji 
Bfbf  intestate*  But  this  is  to  bo  ohservod.  that  it  is 
Kt$oual  property  which,  duriog  the  joint  lives,  ihall 
Ktme  to  tnem.  That  h  a  contojuplated  time.  May  I 
Hok  ftt  that  P  If  I  may,  certainly  it  indicates  a 
Jbeng  intention  on  the  part  of  the  cDntraotiog  parties 
■bat  the  property  should  only  oorao  to  the  wife 
Hting  the  joint  lives— that  is,  during  the  coverture. 
H  ii  aud  that  I  may  only  do  that  when  there  is 
Bbtlguity*  aud  that  the  case  before  Kay^  J.  (In  re 
H  Btiif,  Ilnrthvkke  T.  U'llmot)  recogjaiKes  that,  atid 
HtN  not  contravene  the  rule.  I  do  not  think  it 
Biet,  because  he  thought  there  waa  ambiguity,  and 
■e  rule  k  well  settled.  Why  is  there  not  an  ambiguity 
^ke  Y  I  quite  agree  that  if  I  am  obhged  or  at  liberty 
Hfead  this  covenant  grammatieally  there  ia  no  am- 
^kuity  at  all .  If  I  am  at  liberty  to  read  this  covenant 
HfDOrding  to  its  exact  language  as  the  words  are  used  in 
Bdinary  parlance,  if  I  am  at  liberty  to  say  when  the 
«T^iant  speaks  of  what  shall  come  to  the  wife  during 
Hr  ItfOj  it  means  ao  long  as  she  is  alive  in  the  flesh  there 
Hiio  ambiguity  at  all.  But  the  authorities  teU  me 
Hi^t  is  by  no  means  the  case* 

yffhether  my  construction  of  the  covenant  on  the 
Heient  oecaaion  is  right  or  wrong,  the  authorities,  at 
B^  rat(^,  go  so  far  aa  this,  that  th^se  expressions  are 
Ka  dnbioua  character,  and  may  mean  one  thing  and 
H^inean  another^  If  it  is  controlled  by  the  context 
HniAj  m^tn  only  during  the  coverture,  or  possibly 
^pay  have  a  more  extended  character — according  to 
^B  legal  authorities  this  is  not  a  plain  use  of  lan- 
^kge  about  which  a  lawyer  reading  the  document 
Bl  ha?0  no  doubt  respecting  the  meaning.  Any 
^^er  fairly  instructed  in  the  authorities  on  this 
Hpoh  of  the  law  must  think,  ''  J  must  consider  that." 
^^VQ^d  mark  it  as  a  passage  to  be  considered  and 
Mbrstood .  And  directly  you  have  got  as  far  as  that, 
^B  have  got  the  ambiguity  raised  by  the  decisions, 
^pi  also  you  have  this  power  of  referring  to  the 
Hital,  and  the  recital  strongly  assists  the  conclusion 
Birhioh  I  have  arrived.  Therefore,  whether  reading 
m  covenant  without  the  recital,  still  more  reading 
the  covenant  with  the  recital,  I  think  that  as  the  law 
itands  the  covenant  does  not  bind  this  particular  pro- 
piTty»  If  these  authorities  are  to  be  reversed^nd 
the  matter  ia  one  of  some  importance— they  must  be 
fe versed  by  higher  authority  than  mine. 

olicitor,  Stevens, 


bT0  and  CoUins,  JJ.)  j  *^^^^  ^^■ 

Iti  re  MeiTNIEH.  (a.) 

iiii&n  — Ftditicat  fi/ence  ^Ajmrchhm  — Evidence 
(*/  an  accomplke, 

i  tUtHce  of  a  '* political,  ofenct^*  i$  th€  t^^idtnce  of 
f partita ^  each  BetL-ing  to  impose  its  govermnt/d  on  tht 

III  Anarthiai^  who  is  the  oj^nent  nf  all  gomrnmtntf 
wh&ar.   criminal  operations  are  direded  primarily 
the  gttierul  memhcr§  of  iocidyj  and  onli/  inci- 
atjairM  the    QoverrnnftU,    ii    not    a    poUtimt 
'  9Q  aa  ft?  escape  exiradition^ 

wiis  ft  motion  referred  to  the  Divisional  Court 

^.)   Keported    by   T.    Hollli   Walkee,   Esq,, 
Bacristtiir-at-  Lawi 


by  Kennedy,  J,,  in  ohambers  for  a  writ  of  habeas 
corpm  with  reference  to  one  Meunier,  who  had  beencom- 
m  it  ted  to  prison  in  accordance  with  the  provisions  of 
the  Extradition  Act,  1870  (33  &  31  Vict.  c.  52),  with  a 
view  to  his  being  surrendered  t^  the  Oovemment  of 
the  Itepublic  of  France.  Meunier,  an  avowed 
Anarchist,  was  charged  with  being  concerned  in  two 
Anarchist  outrages  in  Paris— an  explosion  at  the 
Cafe  Very  on  April  15,  1892,  resulting  in  the  loss  of 
lives »  and  a  second  explosion  at  the  Lobau  Barracks 
on  March  H,  1H92,  the  latter  being  a  Government 
building.  His  extradition  was  granted  by  Sir  John 
Bridge  in  respect  of  both  accusations, 

Tbe  points  taken  on  his  behalf  sufficiently  appear 
from  the  judgment. 

The  following  cases  were  cited :  In  rt  Ofi9liafti\  39 
W.  B,  2UL\  [IS91]  1  Q.  B.  H9;  la  re  (htmn,  37 
W.  R,  269 ;  Merj.  v.  Bi^yes,  9  W.  E.  690,  1  B.  &  9. 
311  ;  £efj.  v.  Stubbs,  4  W,  R.  8 J,  Dears,  C.C*  55J* 

Burnie  appeared  for  Meunier,  and 

air  John  niijh/,  A.O,,  R.  T.  lieid,  S.(?,,  luid  SaHon 

appeared  for  the  Crown* 

Cave,  J. — I  am  of  opinion  that  this  writ  ought  to 
be  refused.  The  principal  ground  upon  which  Mr* 
Bumie  rested  his  case  was  that  there  was  no  evi- 
dence of  identity  of  the  Meunier  who  was  before  Sir 
John  Bridge  with  the  Meunier  mentioned  in  the 
French  depositions*  His  second  point  was  that  the 
evidence  was  that  of  an  accomplice,  who  was  not 
corroborated  in  any  material  particular.  The  third, 
that  there  were  two  charges  but  only  one  commit- 
ment ;  and  the  fourth  that  in  one  case,  at  all  events^ 
the  offence  was  political.  With  regard  to  the  second 
point  thero  are  a  number  of  matters  which,  though 
individually  small,  are^  when  all  taken  together, 
sufficient  evidence  of  corroboraiion  for  the  magistrate 
to  act  upon.  But  the  absonca  of  such  faots  would 
not  be  conclusive  on  the  magistrate ;  the  law  is  not 
that  a  prisoner  is  entitled  to  be  acquitted  when  there 
is  no  corroboration  of  the  evidence  of  his  accomplice  ; 
the  judge  must  lay  the  evidence  before  tbe  jury,  and 
the  practice  is  to  wum  them  against  acting  on  the 
uncorroborated  evidence  of  an  accomplice.  There  is 
no  law  to  say  that  they  shall  not  act  upon  it^  and 
they  are  entitled  to  act  upon  it  if  they  like,  and  there 
is  no  power  to  set  their  verdict  aside.  In  this  matter 
the  magistrate  has  acted  on  his  own  discretion,  and 
the  court  would  not  be  jus  tided  in  interfering. 

With  regard  to  the  ijuestion  of  identity,  again,  there 
are  a  number  of  things  which,  when  taken  together, 
are  sufficient  evidence  that  the  man  before  Str  John 
Bridge  was  the  msn  referred  to  in  the  French 
depositions. 

The  ne:xt  is  &  techmool  points  but  I  cannot  sea 
an 3^ thing  in  the  statute  requiring  that  thero  should 
be  separate  commitments. 

Then  it  is  said  that  this  was  a  political  offence. 
But  for  that  you  must  have  two  distinct  parties, 
each  seeking  to  impose  its  government  on  the 
other,  and  o^ences  committed  during  the  attempt 
to  do  so  amount  to  political  offenceSi  Here  thero 
were  not  two  parties  seeking  to  impose  their  respec- 
tive forms  of  government.  This  party  does  not 
seek  to  impose  any  form  of  government ;  it  is  the 
opponent  of  all  government,  and  ita  operations  are 
directed  primarily  against  the  general  members  of 
society  and  only  incideutjilly  against  Qovomments. 
Offences  of  thi^  kind  are  in  the  main  aga^inst  the 
citijfjens  rather  than  against  the  Government,  and  such 
as  commit  them  have  no  right  to  escape  under  the 
plea  of  political  offence.  I  agree  with  Sir  John 
Bridge  that  this    was    an   offence    against   private 
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High  Cottet. 


MASSEY  (APPBLLANT)  v.  MOB&ISS  (BSBPONDEin'). 


HiohOotjsi. 


oitizezui,  and  I  am  of  opinion  that  this  writ  ought  not 
to  go. 

Collins,  J. — I  am  of  the  same  opinion,  and  on  the 
same  grounds. 

Writ  re/used' 

SoKcitors,  T.  0,  Evans;  Solicitor  to  the  Treasury. 


Q.  B.  Div.  )  T„„^  ^ 

(Cave  and  Collins,  JJ.)  ]  '^*'^®  ®- 

Massey  (Appellant)  v,  MORBISS  {Bespondent).  (a.) 

Ship  —  Overloading  —  Liability  of  owner  for  act  of 
master — Knowledge  of  owner — Merchant  Shipping 
Act,  1876  (39  <fe  40  Vict.  c.  80),  s.  28. 

Section  28  of  the  Merchant  Shipping  Act,  1876,  im- 
poses a  penalty  upon  any  owner  or  master  of  a  British 
ship  who  "  allows  the  ship  to  be  so  loaded  as  to  submerge 
in  salt  water  the  centre  of  the  disc.** 

A  ship  of  which  the  appellant  was  the  owntr  was  so 
loaded  when  leaving  a  foreign  port,  to  the  knowledge  of 
the  master  appointed  by  the  appellant,  but  without  the 
knowledge  of  the  appellant. 

Held,  that  the  appellant  could  not  be  convicted  under 
the  above  section  of  allowing  the  ship  to  be  so  loaded. 

Case  stated  by  the  stipendiary  magistrate  for  the 
city  of  Liverpool. 

An  information  was  preferred  against  the  appellant 
at  a  petty  sessions  held  at  Liverpool  chargmg  him 
with  having,  on  the  5th  day  of  December,  1893,  then 
being  the  owner  of  the  British  steamship  Opahy  un- 
lawfully allowed  the  said  ship  to  be  so  loaded  as  to 
submerge  in  salt  water  the  centre  of  the  disc  of  the 
said  vessel,  contrary  to  section  28  of  the  Merchant 
Shipping  Act,  1876. 

Upon  the  hearing  of  the  information  the  following 
facts  were  either  proved  or  admitted : — 

The  appellant  was  at  all  material  times  the  owner 
of  The  Opah,  residing  and  carryinir  on  business  at 
HuU. 

The  Opah  was,  in  December,  1893,  at  Kymassi,  in 
the  island  of  Negropont,  Greece,  and  there  took  on 
board  a  cargo,  chieny  consisting  of  magnesia  stone, 
and  on  the  dth  of  December,  1893,  left  Kymassi  with 
the  said  cargo  for  Garston. 

The  Opah,  at  the  time  of  leaving  Kymassi  as  afore- 
said, was  so  loaded  as  to  submerge  in  salt  water  the 
centre  of  the  disc  to  the  knowledge  of  the  master. 

The  Opah  was  at  the  time  aforesaid  in  command  of 
a  master  appointed  by  the  appellant.  The  appellant 
was  not  informed  and  was  not  aware  of  the  over- 
loading of  The  Opah,  and  the  mate  stated  that  he  had 
been  ordered  by  the  master  not  to  put  the  ship  at  any 
time  below  her  marks. 

It  was  contended  on  behsilf  of  the  appellant  that, 
upon  these  facts,  and  in  the  absence  of  any  evidence 
that  the  appellant  had  any  knowledge  of,  or  in  any 
way  connived  at,  the  overloading,  the  appellant 
could  not  be  convicted. 

The  magistrate,  however,  being  of  opinion  that  the 
appellant  was  responsible  for  the  act  of  the  master 
in  overloading  the  vessel,  and  that  it  was  immaterial 
whether  the  appellant  was  personally  aware  of  the 
overloading,  convicted  the  appellant. 

The  questions  for  the  opinion  of  this  court  were 
whether,  upon  the  facts  stated,  the  appellant  did 
allow,  within  the  meaning  of  section  28  of  39  &  40 
Vict.  c.  80,  The  Opah  to  be  so  loaded  as  to  submerge 

(a.)  Reported  by  T.  E.  Colquhoun  Dill,  Esq., 
Barrister-at-Law. 


the  centre  of  the  disc  of  the  vessel,  and  whether  tlie 
conviction  was  right. 

If  the  court  were  of  opinion  that  the  appeilantwu 
liable  as  aforesaid,  then  the  conviction  was  to  fltud; 
but  if  the  court  should  be  of  opinion  to  the  contniy, 
then  the  conviction  was  to  be  quashed. 

Section  28  of  the  Merchant  Shipping  Act»  ISiS, 
provides  as  follows : — 

**  Any  owner  or  master  of  a  British  ship  irito 
neglects  to  cause  his  ship  to  be  marked  as  by  this  Ad 
required,  or  to  keep  her  so  marked,  or  who  allows  tiie 
ship  to  be  so  loaded  as  to  submerge  in  salt  water  the 
centre  of  the  disc  .  .  .  sheull  for  each  oieoce 
incur  a  penalty  not  exceeding  one  hundred  poimds. 

"  If  any  of  the  marks  required  by  this  Act  a  in 
any  respect  inaccurate  so  as  to  be  likely  to  mideid, 
the  owner  of  the  ship  shall  incur  a  penalty  usA 
exceeding  one  hundred  pounds." 

Pickford,  Q.C.,  and  Maurice  Hill,  for  the  appeDmt 
— ^The  conviction  was  wrong.  There  was  no  eridenoe 
that  the  appellant  had  any  knowledge  that  the  sh^ 
was  being  overloaded,  and  he  had  no  power  to 
prevent  l£e  overloading.  It  is  impossible  thit  he 
could  have  had  the  mens  rea,  without  which  a  pawn 
cannot  be  convicted  of  an  ofifence  of  this  character : 
ChisholmY.  Doulton,  37  W.  R.  749,  22  Q.  B.  B.  7S6. 
The  magistrate  relied  upon  the  analogy  of  offsDces 
imder  the  Licensing  Acts,  but  the  scheme  of  ^nam 
Acts  is  different.  The  lionised  person  is  there  treited 
as  solely  responsible,  and  he  cannot  escape  liis 
responsibility  by  delegating  his  control  to  a  semnt 
The  present  section  distinguishes  between  offences  for 
which  either  owner  or  master  may  be  prooeeded 
against  and  offences  for  which  the  owner  alone  ii 
liable. 

He  also  referred  to  the  language  of  sectioas  21 
and  24. 

Henry  Sutton,  for  the  respondent. — ^The  oonvictwi 
was  right.  The  Legislature  has  made  oveirloadii^ 
absolutely  unlawful :  see  section  26,  sub-section  (^' 
and  section  27,  sub-section  (2),  which  are  now  to  b^ 
read  as  if  section  1  of  the  Merchant  Shipping  Aet, 
1890,  were  substituted  for  them.  Proof  of  knowbdfe 
by  the  owner  of  the  overloading  is  not  neoessuy  dc 
his  conviction ;  where  knowledge  is  a  neoeasaiT  a- 
gredient  in  the  offence  the  words  are  "knowing 
allows  "  (as  in  section  22),  but  in  section  2S  the  word 
is  '*  allows "  simply.  The  master  must  be  taken  t' 
allow  the  acts  of  the  master  whom  he  has  appointvi 
The  words  of  the  Licensing  Act,  1872,  a.  17.  m 
similar  to  the  words  in  the  present  sectioii — **  if  «: 
licensed  person    suffers"    gaming    on    the    lice^ 

? remises — and  it  was  held  in  Bond  v.  Eoans^  36  W.  ^ 
67,  21  Q.  B.  D.  249,  that  the  licensed  person  ai^i 
be  convicted  although  he  had  no  knowledge  of  ^ 
gaming  which  his  servant  had  suffered  to  be  cani^ 
on  on  the  licensed  premises.  See  also  MuUim  t 
Collins,  22  W.  B.  297,  L.  R.  9  a  B.  292. 

Gave,  J. — It  seems  to  me  that  this  case  is  c^u. 
The  section  says  that  '*  any  master  or  owner  w^ 
allows  the  ship  to  be  so  loaded  as  to  submerge  la  v^ 
water  the  centre  of  the  disc  "  is  to  incur  a  pms^ 
The  question  is,  Did  this  person  "  allow  "  his  iSsp  t? 
be  so  loaded  P  There  is  no  evidence  that  he  alk^^ 
it,  unless  by  appointing  the  master  who  did  allov  £ 
he  can  be  considered  to  have  allowed  it  himself.  I 
cannot  think  that  that  view  is  correct.  The  Ijeg^ 
ture  has  used  the  word  "allow"  in  creating  tbt 
offence,  and  I  think  there  must  be  some  eryiAeosx  o 
show  that  the  improper  loading  was  j>enidtt6d  by  t^ 
person  charged.  Here  there  is  nothing  of  the  ia^ 
If  the  owner  were  to  be  considered  as  allowiaig  ewwcf- 
thing  done  by  the  master,  he  would  beconse  xeipss* 
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nbh  for  aJl  tliAt  tbe  maater  did  upon  tb©  other  side 

lof  tlie  worlds  imd  1  cannot  agree  tb^t  that  is  intended* 

f  tlie  owner  knew  that  the  maatcr  intended  to    over* 

I  the  ship,  or  was  likely  to  do  so.  there  would  be 

ae  evidence  on  whic^h  the  magistrate  might  iiod 

at  the  owner  allowed  the  overloading;  but  that  is 

ot  Buggeeted  here* 

Beference  waa  made  to  the  alehotiae   casei,  and  no 

aubt  they  come  neoreat  to  the  point  which  aiiBea 

ete ;  but  in  the  case  of  an  alehouse  the  only  person 

made  reBponsible  ia  the  iicenffed  person,  and    if  he 

dd^tee  his  control  oirer  the  hcenaed  preiniaes  to  n 

•errantj  he  is  responsible  for  the  acts  of  that  servant. 

Tte  bcence  is  granted  to  him  on  account  of  his  per- 

Dttal  cbaracter*     He  might  delegate  his  authority 

>  a  person  whose  character  would  not  bear  investi- 

Rtiois,  and  he  canncrt  be  allowed  by  delegating  his 

**"*"!  to  shield  himself  from  responsibility*     Here 

re  fact  that  the  appellant  appoijited  the  master, 

e  for  the  first  timet  and  that  the  master  over* 

>  the  ship,  perhaps  for  the  first  time,  cannot  be 

ton  to  show  that  the  appellant  allowed  the  over- 

og*    The  conviction  must  be  quashed* 

I  CckLLnrs,  J*— I  am  of  the  same  opinion. 

Cmivictwn  quashed. 

iSolicit-ors  for  the  appellant,  BoUerdl  tfe  Roth^^    for 
■fiff^  Dkkitiion^  Bickinsfmt  Jc  Ililtt  Livei^ooL 

ohcitor  for  the  respondent,  The  Solkitor    to  the 


fills,  JO  J  ^P^  ^'  1** 

Weog-Probbzh  v.  Evans,  (a.) 

^.  tiu(e€ — Joint  cvnttador—Mergtr—Joini  guaraniee 
--CAcw/ar  givai  %  one  guarantor^  Un^UsJiml  judg^ 
■^  on  cheque— A  ctimi  agaimt  other  Joint  guarttntor 

^htfjuc  was  given  hy  out  of  two  Joint  guarantors  in 
h/actimt  of  the  liability  under  the  Joint  guamntee. 
dfjmfTii  wtis  recovered  on  tkh  cheque j  hut  ^uch  jtidg* 
mrut  f^ft^  taisatisfied.     An  udion  having  hefit  hronghi  mi 
rantte  <^ainst  the  other  Juint  conttaetor, 
.   that   the  judgvient  on  the  cheque  did  not  ex~ 
v'uji/j  ike  cauie  of  adivn  on  the  gttaranteet  and  that 
rtther  guarantor  tioa  liable  to  he  sntd  on  the  guarantee* 
Brake  v.  Mitchell,  li  Ead,  '2ol,  folk  wed. 
Canibefort  i'.  Chapman,  3o  If*  J?*  838,  19  Q*  B*  2?. 
' :  ^  disapi/roved. 

lotion  tried  before  Wills,  J.,  without  a  jury. 
The    plaintiff    sued    to    reoovor    £11 D    under    a 
trantee  given  on  the  27th  of  January,  1890,  by  the 
efendant,     the    guarantee    being     as      follows  :- 
Haywood  Lodge  Farm. — I  hereby  agree  to  become 
lj\t  security  with  Mr.  John   Thomas,  of  Market- 
C't,    Pontypridd,    for   the    due    payment   of    the 
'lit   (£3«^  per  annuro)  of  the  above  farm  by  Mr. 
homas  WilUams,  of  the  Bridgend  Hotel,  Pontypridd 
^Signed)  Joex  Evans.'' 

\  dmilar  guaratitee  was  given  on  the  23rd  of 
^iitmry^  1890,  by  John  Thomas,  whereby  he  agreed 
I  beeotiie  joint  security  with  John  Evans  for  the  pay^ 
0Ut  of  the  same. 

Application  was  made  to  John  Thomas  for  a  Imlf- 

s^^r's  rent  which  was  duo  on  the  2nd  of  February, 

:;,   and  which  was  unpaid.     Thomas  gave  to  the 

I.)  K«portftd  by  Sir  Bherston  Bakbr,  Barrister- 
at*Law* 


plaintiff  his  cheque  for  this  sum  of  £11  d,  but  this 
cheque  was  dishonoiu-ed. 

The  plaintiff  then  brought  an  action  against 
Thomas  upon  this  cheque,  and  recovered  judgment 
on  the  &ame  and  issued  execution,  which,  however, 
was  fruitless,  so  that  this  judgment  remained  un- 
satisfied* 

The  plaintiff  then  brought  the  present  action 
against  the  defendant,  John  Evans,  to  recover  the 
sum  of  £179  under  the  guarantee  given  by  him  on  the 
27th  of  January,  1890. 

Two  questions  were  now  raised :  first,  whether  the 
guarantee  was  a  joint  guarantee,  and  secondly, 
assuming  that  it  was  a  joint  guarantee,  whether  the 
judgment  recovered  on  the  cheque  given  by  one  of 
the  joint  guarantors  extinguished  the  right  of  action 
against  the  other  guarantor  under  the  guarantee* 

A*  T,  Ltitttrenoef  for  the  plain tiflf* 

J,  E.  Bank€8f  for  the  defendant. 

Cur.  adv.  vuIL 

April  14. — The  following  judgment  was  delivered 


by 

WUiLS,  J,  —  This  is  an  action  brought  by  the 
plaintiff  against  Mr*  Evans  on  a  document  dated  the 
27th  of  January,  1H90,  and  addressed  to  th« 
plaintiff,  Mr.  Thomas  had  already,  four  days 
before,  signed  a  memorandum  in  identical  terms, 
which  had  no  force  at  all  imless  and  until  the  other 
was  signed*  On  the  signature  of  Mr*  Evans  I  am  of 
optniob  that  both  of  these  documents  would  be 
operative,  and  there  is  the  clearest  possible  intention 
on  the  part  of  both  parties  that  they  should  be 
jointly  liable  as  Bocurilr  for  the  rent.  I  have  no 
doubt,  therefore,  that  this  is  a  joint  guarantee  by 
Evans  and  Thomas. 

The  plaintiff  now  brings  this  action  against  Evans 
to  enforce  the  guarantee.  Evans  has  no  answer 
but  thiti:  He  says  Thomas  was  applied  to  to  dis- 
charge the  liability  we  were  jointly  under :  ho  gave 
a  cheque  for  the  amount,  and  upon  that  cheque  an 
action  was  brought  and  judgment  reeovored. 

That  judgment  has  i>rodaced  nothing*  and  the 
guarantee  hits  not  been  satL^ded  in  any  sense.  It  is 
now  contt^nded  that  this  was  a  judgment  recovered 
substantially  for  the  same  cause  of  action  agaiuBt  one 
of  the  two  joint  contractors,  and  that  upon  the 
principle  of  King  v.  ILnire,  13  M.  &  \V,  494,  and 
Kendall  T,  HamiUon,  2H  W.  B*  97,  4  App.  Cits*  504, 
the  remedy  against  one  party  is  merged  in  the  judg- 
ment, inasmuch  as  if  the  other  defendant  insists  upon 
it  he  has  a  right  to  have  his  oo -surety  joined  as  de- 
fendant, and  it  la  said  that  this  can  no  longer  be 
done  on  account  of  the  merger,  and  that  therefore 
the  present  defendant's  position  is  altered,  and  he  is 
discharged. 

This  depends  upon  whether  the  judgment  on  the 
chequB  operates  as  &  merger  of  the  action  on  the 
guarantor*  Tliougb  the  matter  is  difficult  I  have 
come  to  a  clear  conclusion  that  this  pe^sition  crtnnot 
be  maintained,  and  that  my  judgment  must  be  for 
the  plaintiff* 

I  will  deal  with  the  case  upon  principle  and  upon 
authority*  Upon  principle  the  cause  of  action  on  the 
guarantee,  when  once  vested,  can  only  be  got  rid  of 
by  release,  payment ^  accord  and  satisfaction,  or 
merger-  The  only  one  of  these  that  could  possibly 
apply  here  is  the  merger.  It  seems  to  me  that  the 
cause  of  achion  on  the  guarantee  is  not  merged* 
Something  else  is  merged,  but  not  this  cause  of  action, 
and  upon  prindplo,  therefore,  it  seems  to  me  that  the 
cause  of  action  is  not  gone.  If  a  second  action  were 
brought  on  the  guarantee  agaitigt  Thomas,  juatice 
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would  require  that  this  second  action  would  be  stayed, 
as  it  would  be  useless  to  have  two  judgments  which 
coidd  not  both  be  enforced.    The  staying  of  the  action 
is  the  process  which,  I  think,  would  have  to  be  applied, 
and  that  is  an  indication  that  the  cause  of  action  as 
a  cause  of  action  is  not  discharged.      If  Evans  were 
to  insist  upon  having  Thomas  joined  as  a  co-defend- 
ant Thomas  could  be  protected  from  a  double  execu- 
tion, and  in  respect  of  costs,  and  the  court  could  do 
justice  to  him   without  doing  the  injustice  of  dis- 
charging Evans  from  a  just  liability,  which  he  can  only 
get  rid  of  by  this  very  technical  defence.  If  any  question 
of  contribution  arose  between  the  guarantors,  that 
question  might,  and  could,  be  decided  in  an  action 
against  the  two  guarantors,  or  in  an  action  for  con- 
tribution, and  the  second  defendant,  if  he  were  dis- 
posed to  dispute  the  original  debt  or  the  amount  of 
it,  would  be  obliged  to  have  it  decided  in  one  form  of 
action  or  the  other.      I  cannot  see  that  any  injustice 
would  be  done  to  him  by  allowing  him  to  be  made  a 
defendant  in  the  action  on  the  guarantee,  although 
judgment  had  already  been  recovered  on  the  cheque. 
That  seems  to  me  how  the  case  stands  upon  principle. 
I  now  inquire  whether  the  authorities  prevent  my 
so  deciding.     I  need  not  deal  with  King  v.  Hoare,  as 
it  has  been  reviewed  in  Kendall  v.  Hamilton  in  the 
House  of  Lords.    Lord  Cairns  and  Lord  Selbome,  in 
their  judgments  in  that  case,  emphasize  the  fact  that 
the  recovery  against  the  co-defendant  had  been  for 
the  same  cause  of  action,  and  it  seems  to  me  that 
that  is  the  keynote  of  the  judgment.      The  ratio 
decidendi  there  seems  to  have  been  that  in  the  action 
against  one  partner  the  other  might  have  been  joined. 
Here  in  the  action  against  Thomas  on  the  cheque  the 
other  defendant  could  not  have  been  joined.    So  far 
there  is  no  authority  for  the  proposition  of  the  de- 
fendant.   A  very  great  lawyer — the  late  Mr.  Bullen 
— ^in  his  book  (Bullen  and  Leake,  3rd  ed.,  p.  651)  cer- 
tainly takes  the  view  I  am  now  taking  of  the  law. 
He  puts  at  the  end  of  his  note  the  case  of  Price  v. 
Moultony  10  C.  B.  561,  which  is  an  authority  for  the 
first  half  of  his  sentence,  but  not  for  the  latter.    He 
says:   ** Where  a  higher  security  is  given  for  the 
identical  debt  due  under  the  inferior  security,  the 
merger  of  the  debt  takes  place  by  operation  of  law 
independently  of  the  intention  of  the  parties.'*    That 
is  the  decision  in  Price  v.  Moulton,    But  he  adds : 
*'  Where  the  debts  are  not  identical,  or  the  parties  are 
not  the  same,  there  is  no  merger,  and  the  second 
security  does  not  discharge  the  first  unless  given  and 
accepted  in  satisfaction  and  discharge,  which  is  a 
different  ground  of  answer."    The  case  of  Drake  v. 
Mitchell,  3  East,  251,  seems  to  me  to  be  an  express 
authority  and  to  be  very  clear,  and  to  entirely  cover 
this  case.    The  difficulty  is  caused  by  the  case  of 
Camhefort  v.  Chapman,  35  W.  R.  838,  19  Q.  B.  D.  229, 
where  Field  and  Manisty,  JJ.,  under  circumstances 
which  appear  to  be  undistinguishable  from  this  case, 
decided  the  other  way.   I  am  bound,  therefore,  to  exer- 
cise my  own  judgment  in  the  case.    There  is  the  case 
of  Drake  v.  Mitchell,  which  appears  absolutely  to  cover 
the  question  in  the  present  case ;  and  there  is  the  case 
of  Camhefort  v.  Chapman,  which  also  seems  to  cover 
it,  and  these  cases  seem  to  me  to  be  quite  irrecon- 
cilable.    If  the  reasons  given  in  Camhefort  v.  Chap^ 
man  for  distinguishing  Drake  v.  Mitchell  are  unten- 
able, then,  I  think,  I  am  bound  to  follow  the  earlier 
decision  of  Drake  v.  Mitchell,  which  was  part  of  the 
law  down  to  1887,  when  Camhefort  v.  Chapman  was 
decided.    In  Camhefort  v.  Chapman  Field,  J.,  speak- 
ing of  Drake  v.  Mitchell,  says :  "  There  it  was  held 
that  where  one  of  three  joint  covenantors  gave  a  bill 
for  part  of  a  debt  secured  by  the  covenant,  and  judg- 
ment was  recovered  against  him  on  the  bill,  that 
judgment  was  no  bar  to  an  action  of  covenant  against 


all  three.  On  looking  into  that  case  it  is  dear  tint 
the  decision  proceeded  on  the  technical  rule  that  the 
giving  of  a  bill  of  exchange  could  not  suspend  the 
remedy  on  the  covenant,  which  was  a  security  (A  a 
higher  nature."  Having  read  the  report  in  that  case 
with  all  care,  I  am  bound  to  say  that  I  do  not  think 
that  judgment  went  upon  that.  That  was  mentio&ed 
in  the  argument  as  showing  that  the  bill  of  exchange 
in  itself  did  not  get  rid  of  the  cause  of  actum  on  the 
covenant.  The  same  observation  arises  hm.  The 
giving  of  the  cheque,  which  is  not  a  sectiritj  of  a 
higher  kind  than  the  obligation  on  the  goarantee, 
cannot  discharge  the  g^rantee  by  merger.  Clearlj 
the  giving  of  the  cheque  does  not  operate  as  a  merger 
of  the  cause  of  action.  It  seems  to  me,  therefob, 
that  Drake  v.  MitcheU  stood  on  the  same  footing  pre- 
cisely as  Camhefort  v.  Chnpman,  in  which  deariy  ^ 
giving  of  the  bill  of  exchange  would  not  operate  as  a 
merger  of  the  original  cause  of  action  for  goods  fiold. 
Manisty,  J.,  in  lus  judgment  in  Camhefort  v.  Ckaf- 
man,  does  not  seem  satined  with  the  reason  gi?eii% 
Field,  J.,  but  he  adds  another,  which  is  that  tiw  bill 
in  Drake  v.  Mitchell  was  given  as  a  "  collateral  aeco- 
rity,  and  was  not  given  for  the  same  liability  or  debt 
as  was  secured  by  the  covenant.'*  I  do  not  see  why 
the  bill  in  that  case  was  a  collateral  security  for  the 
covenant  any  more  than  the  cheque  given  in  this  c»sf 
was  a  coUaterd.  security  for  the  g^uarantee.  The; 
stand  on  the  same  footing,  and  that  reason  for  dia* 
tinguishing  Drake  v.  Mitchell  does  not  exist  here. 

During  the  argument  a  passage  was  cited  frsa 
Byles  on  Bills,  15th  ed.,  p.  311,  where  he  wp 
**  Judgment  recovered  on  a  bill  or  note  is  an  ex^ 
guishment  of  the  original  debt,  as  between  the  plain- 
tiff and  the  defendant."  I  cannot  help  thinking  to 
what  Byles,  J.,  meant  in  that  passage  was  that  th^ 
judgment  operated  as  an  extingmahment  of  tk 
original  cause  of  action  on  the  bill,  and  that  iriun  he 
speaks  of  the  original  debt  he  means  the  cnigi^ 
cause  of  action  on  the  bill.  There  were  some  oths 
cases  cited  by  Mr.  Bankes,  and  the  one  vhii 
apparently  comes  nearest  to  this  case  is  the  cue  i^ 
Buckland  v.  Johnsm,  2  W.  B.  565,  but  that  e»? 
has  really  nothing  to  do  with  the  present  qwes6m- 
That  was  a  case  in  which  the  plaintiff,  bafie 
the  right  either  to  sue  for  a  wrong  as  a  tort  c: 
to  waive  the  tort  and  sue  in  assumpiii,  had  dbota 
to  sue  for  the  tort.  He  had  recovered  £100  for  t^-' 
conversion  of  the  goods,  and  it  afterwards  tamed  c;- 
that  the  person  who  had  converted  the  goods  h*^ 
received  £150  for  them,  and  the  plaintiff  thai  desx^i 
to  waive  the  tort  and  to  sue  in  an  action  of  oootiV^ 
on  the  implied  contract  to  hold  the  £150  for  his  »-' 
because  the  goods'  were  his  originally.  Bat  d»e  ««*• 
said  that  that  could  not  be  done.  The  present  casf. 
it  seems  to  me,  is  not  a  case  in  which  there  was  0 
election,  but  it  is  a  case  where  both  causes  of  ad^ 
subsisted  at  t^e  same  time.  Amongst  pleaders  it  1^ 
always  been  a  common  practice  in  an  action  ott  a  :w 
of  exchange  to  put  a  count  on  the  oMwiderafct 
though  the  plaintiff  did  not  recover,  or  have  exeeit^ 
for,  two  sums,  and  I  do  not  remember  a  case  v^- 
the  plaintiff  was  called  on  to  elect  wheUier  he  v^ 
go  upon  the  bill  or  on  the  consideration. 

I  therefore  come  to  the  conclusion  tiiat  ti»  P»**^" 
.  defence  is  not  maintainable,  and  that  ihme  aaa^  ^ 
f  judgment  for  the  plaintiff. 

^      Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff.  Woodcock,  £^a»^  * 
Parker,  for  E.  M,  Underxoood,  Hereford. 

Solicitors  for  the  defendant,  Wrt:fdmoTt  ^  Sm,^ 
Walker,  Morgan,  Rhys,  <fe  Bruce,  Pontypridd. 
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Iffoud  of  ^ppraL 

(Lindley*  Lopea,  and  J  July  4. 

Davey.  L.J  J,)       ) 

Kennedy  ik  Thomas,  (a*) 

BiU  of  er^hange — Dishonour— Day »  of  grace — Adion 
wmmenced  on  feat  day  of  ^r«oe — B\Ue  of  Exchange 
Ad,  18S2,  »$.  U,  47. 

A  hilt  (if  eocclmnge  pat/tiMe  thret  rrwntlis  after  date  was 
*  dt  **jtayabh  at  the  London  and  BmUh-WtM&rn 
It  wa»  yrue^iUdfor  jmt/m^nt  about  one  o'do<:k 
Uie  last  day  of  ^nKe,  and  ti^cwt  diahf>noiirfki^     The 
'  mfted  the  writ  in  thig  actitm  a^ainsl  the  acc^ytor 
tfour  oVticAr  on  the  same  dxiy* 
IMdy  that  no  aiuse  of  action   accrued  against  th^ 
}(oT  until  oft  fir  the  cscpiration  of  the  laii  dat/  of 
t ;  and  that  the  frdion  wm  therefore  prmtoiure* 
Wells  V.  Giles,  2  Gale,  2(K),  foltoxvL^. 
Leftky  V,  Milla,  4  T,  It.  170,  didfnguiihed. 

Appeal  from  a  jirdgmeiit  ol  Cave,  J  ♦ 
The  action  waa  brought  by  the  holder  of  a  bill  of 
xchange  for  £75,  ngmmt  the  acceptor* 
T^ebill  waa  dated  the   16tb  of  October.  1893,  and 
t  aude  piyable  three  niontha  after  date.     It  wna 
pted  the  same  day  *'  payable  at  the  London  and 
II -Western  Eank,  Fleet-street.*' 
•  On  the  19th  of  January,  1894^  the  last  of  the  three 
bys  of  grace,  the  plaintiff  duly  presented  the  bill  at 
be  bank   about  one  oelock  in  the  afternoon,   when 
ymeut  wits  refused  on  the  ground  that  the  accep* 
Pi  account  was  closed*     About  four  o'clock  on  the 
day    the    plaintiff    issued    the    writ    in    thia 

hm  defence  the  defendant  took  the  objection 
';  the  time  the  writ  was  iaaued  no  cauae  of  action 

orued  againt  him,  beciiuse  be  was  entitled  to 

i  whole  of  the  last  day  of  grace  within  which  to  pay 
I  bilL 

>n  the  Ut  of  May  Gave,  J*,  gave  judgment  for  the 
untiff  for  £27  lOa.,  the  amount  of  consideration 
liich  appeared  to  haTe  been  gt^en  by  him  for  the 

be  defendant  appealed. 

1*^*  B.  Cidt^ert  and  Litter  Drummond,  for  the  appel- 
•„ — Thia  is  a  general  acceptance  within  section  13  of 
s  Bills  of  Exchange  Act,  18S2.  We  are  entitled  to 
I  whole  day  wherein  to  pay.  and  although  the  bill 
(  dishonoiiretl  for  purposes  of  notice,  yet  no  right 
action  accrued  until  after  the  expiration  of  the 
*  day.  We  are  entitled  to  the  whole  of  the  three 
ays  Tinder  section  14,  which  provides,  '*  Where  a  bill 
it  not  payable  on  demand,  the  day  on  which  it  falls 
doe  is  determined  as  follows :— ( 1 )  Three  days,  called 
days  of  grace,  are  in  every  case  where  the  bill  itself 
does  not  otherwise  provide,  aildiiKl  to  the  tiiue  of 
payment  aa  fixed  by  the  bill,  and  the  bill  is  due  and 
payable  on  the  last  day  of  grace"  :  U^dh  T.  Giteat  2 
Gale,  209 ;  Ilarthif  r.  Cmt,  I  Car.  &  P*.  &5o. 

E.  jrl*  Oermaine,  for  the  respondent.  ^ A  right  of 
action  aocruet  from  the  moment  of  dishonour.  The 
Bills  of  Exchange  Act,  IS82,  a.  47,providea  that  "  (1) 
a  bill  i«  dishonoured  by  non-payment  (a)  when  it  is 
duly  presented  for  payinent  and  payment  is  refused 
or  cannot  be  obtained/'  and  **  (2)  aubject  to  the  pro- 
visions of  this  Act»  whtfuahill  is  dishonoured  by  non- 
pay  in  ent^  an  immediate  right  of  recourse  against  the 
drawer  and   indorsees  accrues  to  the    holder,'*     We 

5f.)  Beported  by  C.  F.  Duncan,  Esq.,  Itarmter- 
at-Law, 


had,  therefore^  an  immediate  right  of  action,  for  it 
would  be  absurd  if  there  was  not  an  immediate  right 
of  action  against  the  acceptor  when  there  is  one 
against  the  drawer  and  indorsees.  [He  also  referred 
to  sections  45,  57*]  In  Lefthi/  v.  AltUst  4  T,  R* 
170,  Bnller,  J*,  dissented  from'  Lord  Kenyon,  and 
was  of  opinion  that  the  acceptor's  obligation  was  to 
pay  on  demand  at  any  reaaonuble  hour  on  the  last 
day. 

He  aJso  cited  Haynea  t,  Birkt,  3  Boi.  &  Pul,  599 ; 
Burbridg^  v,  Manjteri,  3  Camp,  193  ;  and  Hartley  v, 
(Jaae,  [LoPEs,  L.J.,  referred  to  Wifftn  v*  Eoheki,  1 
Esp.  261,  and  Byles  on  Bills,  I3th  ed.,  p,  21 L] 

X.  Drnmmoiid,  in  reply,  cited  Wehb  v.  Fainnann^ 
3  M.  &  W.  473 ;  Cmtri*iiie  v,  Bernaho,  G  Q.  B.  498 ; 
fjBhuru  V.  Afo'ficure  i£r  EobinBon^  3  Wendell's  Reports 
(Supreme  Court  of  New  York),  170  [  Ilopputfj  v. 
Qttin,  12  Wendell,  517.  The  law  does  not  take 
account  of  fractions  of  a  day  :  Coleman  v.  Smtr,  I 
Barn,  K.  B,  303, 

LiNDLEY,  L,  J,— The  amount  in  dispute  in  tliis  case 
is  an  extremely  small  one,  and,  hut  for  the  argument 
of  Mr,  Dermaine,  I  should  have  thought  that  there 
could  have  been  no  doubt  about  the  matter,  [His 
lordship  then  stated  the  facta  above  set  out.  and  con- 
tinued : — ]  The  question  we  have  to  consider  is 
whether  there  was  a  cause  of  action  for  non-payment 
agaiBst  the  acceptor  on  January  19,  and  whether  he 
could  be  sued  bf^fore  the  expiration  of  the  last  day 
of  grace.  I  should  have  thought  it  was  qxn'te  plain 
that  when  the  debt  is  due  on  a  particular  day  the 
debtor  has  the  whole  of  that  day  wherein  to  pay. 
But  we  are  asked  to  hold  the  contrary;  partly  on  the 
construcUou  of  the  vanous  sections  of  the  Bills  of 
Exchange  Act,  1882,  which  have  been  referred  to. 
and  partly  in  deference  to  a  judgment  of  Buller,  J, 
I  do  not  think  the  seetiona  bear  out  Mr,  Germaine's 
cont^ntioui  though  at  first  sight  it  does  seem  rather 
paradoxical  that  a  bill  should  be  dishonoured  for  one 
puqxjse  and  not  for  another. 

The  bill  may  be  presented  on  the  third  day  of 
grace,  and  if  it  is  not  paid  when  presented  it  is 
dishonoured,  and  you  may  then  have  recourse  to  the 
acceptor  and  the  indoraeea.  But  that  only  means 
that  you  are  entitled  to  tell  them  that  they  muat  pay 
it.  You  cannot  bring  an  action  against  them  any 
more  than  against  the  acceptor  until  the  days  of  grace 
have  expired.  If  we  were  to  hold  the  contrary  we 
should  be  cutting  down  the  days  of  grace  to  two  and 
a  bit. 

In  the  case  of  Leftletf  v,  Milh  Buller,  J,,  dissented 
from  the  view  of  Lord  Kenyon  that  the  person  liable 
on  a  hill  had  the  whole  of  the  third  day  of  grace  to 
pay  in.  But  the  point  with  reference  to  which 
Buller.  J,,  spoke  was  not  the  time  of  aooruer  of  a 
cause  of  action,  but  the  right  to  protest  or  give  notice 
of  dishonour  to  the  drawer  and  indorsees,  and  I  think 
he  only  meant  to  express  what  the  law  is  as  to  that^ 
namely,  that  a  bill  is  dishonoured  if  it  is  not  paid 
when  it  is  presented.  The  point  now  before  us  has 
been  decided  in  the  case  of  IVclU  v.  Gileg^  which  I  can- 
not find  dted  in  Byles  on  Bills  or  in  any  other  of  the 
modf^rn  hooks  on  tills  of  exchange.  But  it  is  a  clear 
decision  that  an  action  caimot  be  brought  against  an 
aoceptor  ujmiu  the  tlurd  day  of  grace.  That  seems  to 
be  understood  to  be  the  law  in  America,  and  it  is  not 
opposed  to  the  Consolidation  Act,  which  now  governs 
bills  of  exchange.  Ilartlet/  v.  Cme  is  rather  in  favour 
of  the  view  I  am  expressing  than  against  it.  It 
appears  to  me  that  the  argument  is  unsupported  by 
direct  authority  in  Enghmd,  and  is,  in  fact,  contrary 
to  a  direct  authority  in  England,  and  also  to  general 
mercantile  understanding.  It  is  most  unfortunate 
that  this  case  has  been  fought  out  on  the  merits  with 
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tliis  objection  staring  the  plaintiff  in  the  faoe.  The 
plaintiff  went  on  at  bis  own  risk,  and  I  can  see 
nothing  for  it  but  to  allow  this  appeal,  witii  costs 
here  and  below. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The  Bills 
of  Exchange  Act,  1882,  s.  14,  says  that  **  the  bill  is 
due  and  payable  on  the  last  day  of  erace."  I  take 
that  to  mean  that  it  is  due  and  payable  at  the  end  of 
the  last  of  the  days  of  grace.  I  conceive  that  no 
cause  of  action  exists  until  after  the  expiration  of 
the  three  days  of  grace.  As  a  rule,  the  object  is  to 
give  the  acceptor  an  opportunity  of  paying  within 
those  three  days,  and  if  that  is  not  so  I  am  at  a  loss 
to  see  how  he  gets  three  days  of  grace.  That  is  the 
view  Byles,  J.,  took  in  his  book  on  Bills.  [The  Lord 
Justice  referred  to  pp.  278,  281,  14th  ed.,  and  con- 
tinued : — ]  I  certamly  have  always  thought  that  the 
acceptor  is  entitled  to  the  third  day  of  grace.  The 
true  view  is  that  there  is  a  right  to  the  whole  three 
days  of  grace.  The  appeal  must  be  allowed,  and  I 
think  with  costs,  because  this  is  not  a  technical 
objection  raised  without  notice  to  the  other  side. 
The  point  was  taken  on  the  pleadings,  and  the 
plaintiff  proceeded  with  full  knowledge  that  it  would 
De  raised. 

Davey,  L.J. — I  am  of  the  same  opinion.  But  for 
the  able  argument  of  Mr.  G^rmaine,  and  for  the  fact 
that  we  are  differing  from  the  judgment  of  the  court 
below,  I  should  not  have  thought  offhand  that  the 
point  was  arguable.  I  should  have  thought  that 
when  under  the  words  of  the  Act  and  the  law 
merchant  three  days  of  grace  were  allowed,  the 
acceptor  had  the  whole  of  the  last  day  for  payment, 
and  that  he  could  not  be  said  to  have  made  default 
in  paying  the  bill  for  the  purpose  of  the  bringing  an 
action  against  him  until  the  third  day  had  expired ; 
or,  in  other  words,  that  there  was  no  complete  right 
of  action  until  the  end  of  the  third  day.  That  was 
decided  in  the  case  of  Welis  v.  OtVea,  and  the  opinion 
of  Byles,  J.,  is  very  clearly  expressed  to  that  effect 
in  the  passage  which  Lopes,  L.J.,  has  read.  We  are 
asked  to  take  a  different  view  on  the  ground  of 
certain  authorities  and  of  the  Bills  of  Exchange  Act, 
1882.  ThoMC  authorities  seem  to  me  not  to  bear  out 
Mr.  Qermaine*s  argument.  Two  of  the  cases  cited 
by  him  are  authorities  on  the  question  whether 
notice  of  dishonour  can  be  given  on  the  third  day  of 
grace.  It|is  quite  true  that  in  Lf/tJey  v.  Mills  Buller, 
J.,  expressed  an  opinion  differing  from  Lord  Kenyon*s 
on  the  question  whether  notice  of  dishonour  given  on 
the  third  day  of  grace  was  sufficient. 

In  Hnynes  v.  Birhs  the  same  point  was  before  the 
learned  judge  there— namely,  whether  notice  might 
have  been  given  on  a  certain  Saturday  on  which  the 
days  of  grace  expired,  and  it  was  contended  that 
notice  could  not  have  been  given  on  the  Saturday, 
and  it  is  in  dealing  with  that  contention  that  he 
refers  to  Leftly  v.  Mills,  He  came  to  the  conclusion 
that  notice  might  have  been  given  on  the  third  day, 
though  he  did  not  think  it  compulsory  to  do  so.  But 
why?  Because  there  had  been  such  dishonour  as 
would  enable  you  to  give  notice  to  an  indorsee  and 
obtain  recourse  to  him.  But  that  does  not  seem  to 
me  to  touch  the  question  in  this  case.  In  Burhridge  v. 
Manners  Lord  Ellenborough,  at  Nisi  Prius^  held. the 
same.  In  Hartley  v.  Case  both  the  judgment  of 
Lord  Tenterden  at  the  trial  and  the  judgment  of  the 
court  in  banc  assume  that  the  acceptor  has  the 
whole  day  to  pay  in  although  non-payment  on  demand 
at  any  time  on  that  day  is  such  dishonour  as  will 
enable  a  holder  to  give  notice  to  an  indorsee  or 
person  subsequently  liable.  These,  I  think,  are  all  the 
cases  referred  to  by  Mr.  Gtermaine  with  regard  to 
section  47.     I  do  not  construe  it  in  the  same  way  as 


he  does.  It  says  '*  that  when  a  bill  is  dishonoured  by 
non-payment  an  immediate  right  of  reoourse  against 
the  drawer  and  indorsees  accrues  to  the  holder."  Mr. 
G^ermaine  says  that  means  "  an  immediate  fight  of 
action."  I  do  not  think  it  means  that.  He  says, 
How  absurd  to  give  an  immediate  right  of  ict»>D 
against  a  drawer  or  indorsees  and  not  against  the 
acceptor.  I  agree.  But  the  Act  does  not  say  that 
It  says  **  imm^'ate  light  of  recourse,"  which  I  under- 
stand to  mean  no  more  than  that  you  may  go  at  oooe 
to  the  drawer  and  indorsees  and  inform  them  that  yoa 
intend  to  hold  them  liable.  It  is  a  beneficial  pro- 
vision in  favour  of  the  holder  because  he  obtaint  a 
complete  right  of  action  against  the  drawer  and  th« 
indorsees  at  an  earlier  date  than  he  would  if  he  had 
to  wait  until  the  expiration  of  the  third  day  of  grace 
before  giving  notice  of  dishonour.  I  am  th^efore  <A 
opinion  that  we  must  give  judgment  for  the  defend- 
ant, and  with  costs. 

Appeal  allowed. 

Solicitors,  Fred  C.  Sydney ;  Edward  Kennedy, 


From  Q.  B.  Div.      \ 
(Lindley,  Lopes,  and  >  June  19,  21. 

Davey,  L  JJ.)        ) 

Guild  &  Co.  v.  Cokead.  (o.) 

Frauds,  Statute  of — Indemnity  —  Guarantee  —  Verhai 
promise — Statute  of  Frauds,  «•  4. 

A,  accepted  the  hills  of  a  certain  firm  on  the  faith  of 
verM  jyromises  made  to  him  by  B.  to  provide  funds  tt 
meet  the  bills. 

Held,  that  the  promises  were  promises  to  indemnify, 
and  were  not  within  the  Statute  of  Frauds,  ».  4,  a»i 
need  not,  therefore,  be  in  writin{f, 

Thomas  r.  Cook,  S  B,  ik  C,  728,  approved. 

Appeal  from  a  judgment  of  Mathew,  J. 

The  plaintiff,  William  Binney,  traded  as  **  Guild  A 
Co." 

The  defendant,  Julius  Conrad,  was  a  partner  in  th« 
firm  of  Hermann  Conrad  &  Co.  his  son,  J.  W. 
Conrad,  being  a  partner  in  the  firm  of  Conrmd,  Wake- 
field, &  Co.,  in  Demerara. 

In  June,  1888,  the  defendant  g^ve  the  plaintiff  % 
written  guarantee  for  £5,000  in  consideration  of  tb* 
plaintiffs  allowing  the  firm  of  Conrad,  Wakefi^  & 
Co.,  to  draw  upon  him. 

In  March,  1891,  the  defendant  verbally  agreed  witk 
the  plaintiff  to  increase  his  guarantee  to  £6,000. 

In  December,  189l»  the  plaintiff  declined  to  ooa- 
tinue  to  take  up  the  bills  of  Conrad,  Wakefield.  & 
Co. 

Accordingly  at  an  interview  with  the  plaintiff  on  ft* 
31st  of  December,  1891,  the  defendant  verbally  undBr- 
took  to  provide  funds  to  meet  bills  drawn  by  Ooorat 
Wakefield,  &  Co.  for  £5,950  then  falling  due  if  tfef 
plaintiff  would  accept  them ;  and  at  another  inter- 
view on  the  14th  of  January,  1 892,  again  verbally  mi^ 
took  to  provide  funds  to  meet  bills  drawn  by  the  a^ 
firm  for  £5,280  then  falling  due  if  the  plaintiff  wosl-i 
accept  them.  On  the  faith  of  these  promise  thf 
plaintiff  accepted  the  bills.  Conrad,  Wakefidd,  A  Ca 
became  insolvent. 

This  action  was  brought  to  recover  £17,230— nt, 
£5,000  under  the  written  guarantee  of  Jone,  l^; 
£1,000  under  the  verbal  guarantee  of  March.  1891 : 
£5,950  and  £5,280  under  the  verbal  undertakiaci  <^^ 
December,  1891,  and  January,  1892.     At  the  trial  tfc* 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Bamiter^ 

at-Law. 
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defendant,  contradiotiDg  the  evidence  of  tbe  plaiotiff, 
denied  that  he  ^yg  any  promi&e  of  guarantee  or 
indeiunity  at  the  interviews  of  Decemhor,  1891,  and 
January,  1892,  The  jury,  however »  intittiated  that 
they  believed  the  plaintiff,  and  the  judge  therenpon 
^t  these  quettioni  to  them:  (1)  Wiis  the  £o,000 
|Q»raritee  extended  to  £6,000  in  March,  1891  p  {2) 
Bid  the  defendant  undertake  to  provide  ftmda  to  meet 
the  billfl  for  £5,9o0  in  December,  1891  ?  (3)  Did  the 
defendant  undertake  to  provide  funda  to  meet  the 
biDs  for  £5,3280  in  January.  1892  ?  The  jury  answered 
all  thi*  questiona  in  the  affirmative »  and  it  was  then 
agreed  tbut  the  jury  should  be  discharged  and  the 
remaining  queatiuns  dealt  with  by  the  judge.  The 
jadge  held  that  the  verbal  guarantee  of  £1,000  ought 
to  have  been  in  writing  under  the  Statute  of  Prauda, 
a.  4,  and  that  the  plnintiff  could  not  therefore  recover 
that  £1,000;  but  that  the  verbal  undertakings  of 
Peoemher,  1891,  and  January,  1892,  were  not  such  as 
.were  required  by  the  statute  to  be  in  writing,  and 
I  that  the  plaintiff  waa  therefore  entitled  to  recover 
I  upon  them.  Judgment  was  therefore  given  for  the 
I  plaintiff  for  all  the  sums  except  the  £1,000. 
I  This  waa  a  motion  by  the  defendant  by  way  of 
Jtppeal  for  judgment  or  a  now  trial  of  the  action. 

Htrheti  R€td,  Q.C,,  and  J.  F.  F.  Raidmstm,  for  the 

ippdlant* — If  there   were  any  promises  they   were 

Jbromiies  to  answer  for  the  debt  or  default  of  Oonrad, 

P^aJtefield,   &  Co.,    who  were   to  remain   priuiarily 

Tiable.     They  were  promises  to  guarantee  and  not  to 

'ndemnify,  and  therefore  ought  to  have  been  in  writ- 

ttffi  aa  required  by  the  Statute  of  Frauds,  «.  4. 

I3iey  cited  Grtcn  v.  Cr^Mwelt,  10  A.  &  E.  453,  and 

7f»jipf  V,  Uarlnoil,  31  L,  J,  Q.  B.  loO,  10  W.  B.  C.  U 

Kg.  38, 

ijoNj    Q-C^t   and    tScrtttUm,    for  the  respondent, 

cr,  cited  Thoiinu  v.  CtHik,  3  B.  &  C*  728 ;  Eadwtml 

tmymi,  11   A.  &  E,  438;  Rmdfir  v*   Ki,i^ham,    11 

r,  B.  366,  13  C.  B.  K.  S.  341  ;  ILirurt^ves  vl  Par^infi, 

13  M.  &    W.    370;    jriV^/etfV.   Dndfo)u,  2'^  W.  R,  42J5, 

l.  B.  19  Eq,   198;  In  re  BUUm,  8  Times  L.  E,  008, 

iDTDLEY,   L.J.,   referred  to  Suiion  v,  Graf/,  ante,  p. 

&,  [lf94]  1  Q,  B.  285,] 

They  also  referred  to  Fiizgtfald  v.  Dretal^^  7  C.  B. 
r,  8.  374,  and  ffoyh  v.  Hoyle,  41  W.  B.  81,  [lS93] 
[Ch.  Hi. 

H.  Meed,  QJJ.,  in  Teplj.-^Emder  v.  Kimj  d<.(es  not 
^errul  e  Gretn  v ,  CVe*s  ^dl » but  recognizes  it  aa  good  I  aw. 
He  also  referred  to  Mounhtepkan  v,  Lakt^mn,  18 
r,  R.  1001,  L,  B.  5  Q.  B,  613,  22  W.  R.  fUT.  L.  H. 
fH.  L.  17  ;  Mfdltt  v,  Batr^imn,  li  W.  H.  225,  L.  R. 
X,  P.  163;  Aftdtraottv.  Hmjimm,  1  H,  Bl,  ViQ;  uod 
"9 Biting  V.  Anberti  2  East.  325, 
LiKDLEYi  L,J, — This  caae  is  one  of  iomo  difBeulty, 
nd  is  very  near  the  line,  [His  lordthip  then  atateti 
be  facts  ahovQ  set  out,  and  continued :—]  I  think, 
OW^veFi  the  learned  judge  has  taken  a  eorreot  view 
'  the  evideuce,  and  1  am  inclined  to  think  that  the 
ne  reflnlt  of  the  interviows  of  December,  1891,  and 
Jaooary,  1892,  was  that  the  defendant  did  promise 
that  il  the  plaintiff  would  accept  the  hiil^  of  the 
foreign  firm  he  woidd  take  care  that  they  ahould  be 
met,  and  that  the  plaintiff  accepted  the  bills  on  the 
faitb  of  tbat  piomiai* ;  if  that  were  so  the  defendant  waa 
primarily  responsible,  and  the  promises  amounted  to 
promises  to  indemnify,  and  the  statute  does  not  apply. 
1  tbitik,  therefore,  tlmt  thia  ease  is  indistbiguishahle 
from  that  of  Thomas  v,  Cv<>k.  [The  Lord  Jmjtice  read 
the  judgment  of  Parke,  J*,  m  thtit  case  and  con- 
tinued : — j  Thoman  v*  Cctok  was  not  followed  in  Oretm 
V,  Cres§U'i^/l  and  in  Crlpps  v.  Hart  mi  L  But  notwith- 
utanding-  tbo!»e  decisions  TkmtuiB  v,  Gtok  has  held  its 
groand,  and  in  Etuiwood  v,  Ktfiyon  it  waa  held  that  a 
promiBe    by  the  defendant  to  the  plain tilf  to  pay 


A.  B.  a  debt  due  from  plaintiff  to  A.  B,  was  not 
within  the  statute.  Thoimts  v.  Cook  was  considered 
to  be  right  in  the  cases  of  IlargtmvH  v,  Pamorts  and 
in  itefidtr  V,  Kingham.  Luny  opinion  Thwmaa  v.  Cttok 
and  the  more  modem  case  of  Wildea  v,  BtuUmo  are 
good  law,  and  were  rightly  decided.  Whether  or  not 
the  ease  of  In  rt  Bolton  m  distinguishable  I  do  not 
know.  [His  lordship  then  considered  some  other 
points  in  the  case  not  material  to  this  report,  and 
continued: — ]  On  the  main  question  I  consider » 
therefore,  that  these  promises  wore  promises  to 
indemnify,  and  that  the  statute  does  not  apply. 

LoPEJ?,  L.J. —The  question  before  us  is  shortly 
thifl :  Do  these  promises  amount  to  a  guarantee  or  an 
indi^mnityP  [His  lordship  then  considered  the 
evidence  and  the  finding  of  the  jury,  and  eon 
tinned  :— ]  The  learned  judge  held  that  they  were 
promises  to  indemnify,  and  not  guarantees,  and  there- 
fore not  within  the  statute.  I  suppose  it  is  clear  law 
that  a  promise  to  be  liable  conditionaDy  or  collaterally 
— r  mean  by  that,  in  caae  the  prindpal  debtor  makes 
default— is  within  tlie  statute  and  must  be  in  writing. 
On  the  other  hand,  a  promise  to  be  primarily  liable  or 
to  be  liable  at  all  events,  whether  any  third  person  is  or 
shall  become  liable,  is  not  a  promise  within  the  statute. 
The  question  in  this  cose  is.  Under  which  of  theso 
heads  are  these  promises  to  be  classed  ?  Arid  in  this 
ease  it  is  a  matter  of  difficulty  to  decide »  bat,  in  my 
opinion*  the  conclusion  at  whiuh  the  learned  judge  has 
arrived  cannot  be  disturtjed.  If  that  is  so*  this  caso 
turns  on  the  case  of  Thurnas  v,  Oovk,  which  decided 
that  such  a  promise  is  not  within  the  words  or  the 
spirit  of  the  statute.  That  case  was  not  followed  in 
Orw/i  V,  OrtmtveU  and  Cr/^/j*  v,  IJarUmU^  but  the 
fnriuer  of  those  cases  was  disapproved  of  hy  Malina, 
V.C,  in  Wildes  V*  Dndlau?^  where  it  wris  held  that  if  a 
pcrjjon  induces  another  to  enter  into  an  engagement 
by  promising  to  indemnify  him,  such  a  pivuiise  is  not 
within  the  statute.  I  consider,  therefore,  the  con- 
struction of  the  learned  judge  was  not  unreasonable, 
and  ought  not  to  be  disturbed.  The  other  points  in 
this  ease  have  been  dealt  with  by  Lindley,  L* J, 

Davby,  L.J, — 1  am  of  the  same  opinion.  The  prin- 
cipal question  is  whether  the  Statute  of  Frauds  is  a 
good  defence  to  so  much  of  the  action  as  has  been  in 
contrtiversy  before  us*  The  question  is,  what  were 
the  promises  made  ;  the  learned  judge  has  found  that 
they  were  pronnses  to  keep  the  plaintiff  indemnified 
against  a  liability  on  certain  bills,  and  that  they  ' 


not  promises  to  pay  in  event  of  aome  other  peraon 
making  default.  We  are  asked  to  say  he  was  wrong, 
1  am  not  prepared  to  say  he  was  wrong  in  the  con- 
struction he  ijut  on  the  promises,  and  if  that  be  so 
that  really  answers  the  question  we  have  to  decide^ 
because  I  agree  with  Lindley,  L.J,,  in  his  view  of  the 
law.  There  is  a  plain  distinction  between  a  promise 
to  pay  the  creditor  if  the  principal  debtor  makes 
defjtult  and  a  promise  to  keep  a  person  who  is  about 
to  entei'  into  a  liability  indemniiieti,  irrespective  of  the 
question  whether  someone  else  makes  default  or  not ; 
and,  the  learned  judge  having  found  that  this  caae 
falls  within  the  latter  dass  of  cases,  it  appears  to  me 
not  to  faU  within  the  Statute  of  Frands*  I  am  of 
opinion  that  this  case  is  covered  by  Thvmag  v.  Cwk,  and 
that  we  must  hold  that  caae  to  have  been  rightly  deeided. 
It  waa  recognized  in  Hafifrmpes  v.  Par»OfU  and  Wildea 
V.  Dudiow,  I  agree  that  this  case  is  indistinguishable 
from  either  Thtrmjs  v.  Cook  or  IVUdes  v,  Dudhw. 
I  therefore  think  the  learned  judge's  judgment  ought 
to  be  affirmed ;  and  I  agree  with  what  has  been  sud 
on  the  other  points. 

Jppml  dismmtd. 

Solicitors,  BannuUf  il?  Be^mU$;  Parjbr,  C^orrejf, 
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W^  ^wxt  Of  3)u0ticr. 


April  10-12,  17, 18. 


Chan.  Div.    1 
Kekewich,  J.  j 

Mbux*8  Brsweby  (Limited)  v.  City  of  London 
Eleotrio  Lighting  Co. 
Shelfeb  V,  Same,  (a.) 

Nuisance — Electric  lighting  company — Vibration — Noise 
— Damage  to  house — Occupier — Reversioner — IniunC" 
tion  or  damages — Electric  Lighting  Act,  1882  (45  & 
46  Vict,  c,  66),  ss.  12,  17,  32— ProvmonoZ  order. 

A  company  was  authorized  and  hound  by  Act  of 
Parliament  to  supply  a  certain  area  with  eledric  light, 
and  section  82  of  the  provisional  order,  under  which,  as 
confirmed  by  Act  of  Parliament,  they  conducted  their 
operations,  provided  that  **  nothing  in  this  order  shall 
exonerate  the  undertakers  from  any  indictment,  action, 
or  other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them,**  The  company  com- 
mitted a  nuisance  and  damage  to  a  public-house  near 
their  lighting  station  by  the  withdrauxU  of  support  caused 
in  digging  their  foundaiions,  and  especially  hy  vibration 
in  working  their  engines;  and  dictions  were  brought 
against  them  by  the  occupier  and  owners  in  reversion  of 
the  premises  respectively. 

Held,  (1)  that  though  the  section  referred  to  of 
the  provisional  order  did  not  override  their  powers 
under  the  Electric  Lighting  Act  of  1882,  there  was,  in 
the  absence  of  express  loords  granting  relief,  nothing  in 
the  Act  to  relieve  the  company  from  their  common,  law 
liability  to  an  action  for  nuisance ;  and  (2)  that  the  word 
**  works  **  in  section  Xl  of  the  Electric  Lighting  Act,  as 
defined  by  section  32,  included  only  what  was  required  to 
supply  electricity,  and  not  the  actual  supply,  and  that, 
omsequenUy,  this  case  did  not  come  within  section  17, 
which  provides  for  compensaiion  in  the  case  of  damage 
caused  in  consequence  of  the  exercise  of  powers  conferred 
by  the  Act, 

Held,  also,  tJiat,  having  regard  to  all  the  circumstances 
of  the  case,  damages,  and  not  injunction,  should  be 
granted  to  the  plaintiff  occupier ;  and  that,  though  k 
fortiori  the  owners  in  reversion  were  not  entitled  to  an 
injunction,  they  were  entitled  to  damages  for  damage 
done  to  their  house  by  the  defendants  withdrawing  ad- 
jacent support, 

Aotion. 

These  two  actions  were  brought  by  the  plaintiffs^ 
the  freeholders  and  leaseholder  respectiTely  of  the 
Waterman's  Arms,  a  public-house  situate  in  Bank- 
side,  against  the  defendants,  the  City  of  London 
Electric  Lighting  Co.  (Limited),  for  an  injunction  to 
restrain  them  from  the  use  of  any  d^mamo  or  other 
en^e  or  machinery  so  as,  by  vibration  or  otiierwise, 
to  injure  the  plaintifb'  premises ;  and,  by  the  plain- 
tiff Mr.  Sheuer,  the  leaseholder,  from  causing  a 
nuisance  to  him  by  vibration  or  noise,  and  for  damages. 

From  the  evidence  it  appeared  that  Mr.  Sh^fer 
had,  in  March,  1893,  taken  nom  the  plaintiffs  Meux's 
Brewery  Co.  (Limited)  a  lease  of  the  Waterman's 
Arms  (of  whidi  he  had  previously  been  yearly  tenant) 
for  a  term  of  twenty-one  years  at  a  yearly  rental  of 
£70,  and  had  paid  a  premium. 

Li  1891  the  premises  were  put  in  thorough  repair 
by  the  freeholders,  and  at  the  end  of  that  ^ear  the 
defendant  company,  having  acquired  land  adiaoent  to 
premises  immediately  adjoining  the  plaintifiu'  house, 
proceeded  to  erect  thereon  sheds,  engine-houses,  a 
shaft,  and  all  the  buildings  and  machinery  requisite 
for  forming  a  large  central  station  for  the  supplying 

(a.)  Beported  by  C.  C.  Hensley,  Esq.,  Barrister- 
at-Law. 


of  electric  Ijght  over  a  ocnsidersble  area  in  tbe 
metropolis,  llie  foundations  for  these  works  were 
sunk  some  twenty-five  or  thirty  feet  below  the  8iizIm» 
level  of  the  land,  and  in  the  autumn  of  1893  sevenl 
large  engines  of  about  1,000  and  500  hozse-power 
ea<m  were  placed  in  position  and  oomnuBoeed 
working. 

Until  about  the  month  of  October  in  that  vear  no 
nuisance  arisingfrom  the  defendants'  wo»  wti 
noticeable  in  the  Waterman's  Arms,  but  in  that  month 
the  noise  and  vibration  arising  therefrom  when  the 
engines  were  workinp^  became  very  peroq^tible, 
causing  the  rooms,  f  urmture,  and  bedsteads  to  vibcate 
to  such  an  extent  as  to  materially  interfere  with  ^ 
sleep  and  comfort  of  the  occupiers  and  to  affect  tiuir 
health,  and  in  one  case  actually  to  induce  sickiifs. 
About  this  timealso alargeoraok  oommenoed  to  develop 
itself  in  the  wall  of  the  Waterman's  Arms,  and  con- 
tinued to  open  until,  in  March,  1894,  it  extended 
through  two  stories,  and  was  about  two  inches  wide 
in  places ;  the  hearthstone  in  one  of  the  app»  rooms 
became  displaced,  and  it  was  found  on  beinjg  plumbed 
that  the  structure  generally,  which  had  fcvmeriy 
settled  slightly  towards  the  east,  had  now  a  decided 
list  towards  the  west. 

The  defendants  denied  that  the  crack  was  caused  by 
their  operations,  and  asserted  that  the  vibration  wae 
but  small.  They  admitted  the  noise,  which  mainly 
arose,  they  said,  from  their  exhausts,  and  undertook 
to  abate. 

Section  82  of  the  provisional  order,  as  confirmed  hf 
the  Act  under  which  they  carried  on  their  operatioos, 
was  as  follows : — '*  Nothmg  in  this  order  shall  exone- 
rate the  undertakers  from  any  indictment,  action,  or 
other  proceeding  for  nuisance  in  the  event  of  any 
nuisance  being  caused  by  them  " ;  but  they  rdied  on 
their  rights  and  powers  under  the  gencnd  Act  of 
1882,  which  they  contended  fully  protected  them. 

Warmington,  Q,C,,  and  Badeoek,  for  Menx*s  Brewery 
Co. 

Warmington,  Q.G„  and  WaggeU,  for  Shelfer.— We 
claim,  as  owners  and  lessee,  an  injunction  and 
damages.  Our  premises  were  in  good  repair  and 
comfortable  untu  the  defendants  oommenoed  work- 
ing ;  since  then  thfflre  has  been  structural  damage  to 
the  buildings,  and  the  comfort,  and  even  the  hetU^ 
of  the  occupiers  has  been  seriously  interfered  with. 
The  82nd  section  of  the  private  Act,  1890  (53  &  M 
Vict.  c.  ccxxxix.),  under  which  the  defendants  cairy 
on  their  undertaldng,  expressly  preserves  their  lia- 
bility for  nuisance :  Itapier  v.  London  Tramways  Cb., 
[1893]  2  Ch.  588,  41  W.  E.  Dig.  154. 

MouUon,  Q.C,  Benshaw,  Q.C.,  and  Braithwaik,  ks 
the  defendants.— What  has  been  done  has  been  dam 
in  the  best  possible  maimer  and  by  statutory  authority. 
Bo  far  as  injury  has  been  caused  by  subsidence  tfaoe 
is  no  ground  for  action.  Messrs.  Meox  &  Co.  arecaly 
reversioners,  and  cannot  maintain  a  quia  timet  actioa. 
If  defendants  have  caused  any  injury  by  snbadfBfle 
it  is  by  drawing  off  water,  by  sinking  excavataoos  Isr 
works;  Popplewdl  v.  Hodkinson,  17  W.  R.  806,  L B. 
4  Ex.  248.  As  to  Meux's  Brewery  Co.,  noise  a&i 
vibration  do  not  affect  them.  They  are  only  rever* 
sioners :  Jones  v.  Chappell,  L.  R.  ^  £q.,  at  p.  M, 
24  W.  B.  Dig.  306;  MoU  v.  Shoolbred,  23  W.  B.  «5, 
L.  B.  20  £q.  22 ;  Simpson  v.  Savage,  5  W.  E.  14T,  1 
C.  B.  N.  8.  347 ;  Mumf<yrd  v.  Oac/ord  BaUway  Cii..  i 
W.  B.  457,  1  H.  &  N.  34.  [Kekswigh,  J.,  rdened 
to  Mayfair  Property  Co.  v.  Johnston,  [1894]1  C*.  5fis: 
Cooper  V.  Crabtree,  30  W.  B.  285,  649,  19  Clh.  B.  m 
20  Ch.  D.  589 ;  Bust  v.  Victoria  Graring  Dodt  (*, 
35  W.  E.  673,  36  Ch.  D.  113,  at  p.  132.]  Here  »- 
constat  that  any  nuisance  will  exist  at  the  end  ci  ibe 
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leue.  As  to  Shelfer,  the  nuiiattce  caused  by  noiee 
'  iDd  vibration,  ii  it  exist  at  all,  h  very  eligbt.  He 
kifl  luSered  no  ppcuniftry  loss.  There  la  no  ground 
'  for  im  in j  unction ^  wliich  would  cause  gre-at  public 
jc^nwnience  by  leaving  the  streets  in  darkness,  Aa 
\  to  itattitory  authority  the  Eleetric  Lighting  Act  of 
!S82  rules  all  the  provisional  orders  under  it,  and  the 
figfata  of  the  Act  cover  ua.  The  provisional  order 
did  not  lessen  those  rightii,  and  we  do  not  claim  a 
light  to  conimit  nuisance  beyoud  ^'-hat  the  Act  gives 
tti*  ^  We  admit  that  the  provisional  order  preserves 
nihility  for  nuisance,  but  that  saving  clause  only 
refen  to  the  order  itself,  and  does  not  affect  our 
rights  under  the  Act  of  IHH*L  The  undertakers  are 
under  obligatory  duties  as  to  si^pplying  electric  light, 
isnag  once  taketi  the  benefit  of  the  provisional 
wder.  The  Electric  Lighting  Act  of  1882,  9,2,  says, 
"  except  as  provided  by  special  Act,"  The  provisional 
^adm  is  not  a  **  special  Act,"  [They  referred  to 
OB  3  (aub- section  8),  4,  6,  10  (as  leading  to 
.32),  12  (aa  to  Lands  Cb* uses  Act  and  powers  to 
fc  up  roads,  ^c,)f  13  (as  to  restrictions  as  to 
ling  up  Btreets)i  14  (as  to  underground  wires )» 17 
t  to  damage),]  [Kilkewioii,  J,— That  refers  to  the 
xepition  of  works,]  We  have  a  wide  compensation 
'inae,  wbich  shows  that  the  imdertak^rs  msy  do 
tionable  damage.  The  Gaa  Clauses  Acts  and  Lands 
ases  Acta  are  incorporated  {mb  modo).  The 
risional  order  of  1890  makes  us  the  undertakers 
Dd  provides  compulsory  works^  Section  82  must  no 
>  construed  literally.  It  must  mean  "  None  of  these 
rovidons,  apart  from  the  provisions  of  the  original 
tt,  shall  be  deemed  to  extend  the  Act  so  as  to 
Qcreiuse  theimmunitii^s  of  the  undertakers,**  We  bavo 
not  been  guilty  of  negligence.  We  rely  on  nothing 
jm,  the  provisional  order j  but  as  undertakers  under  the 
B^t  are^  protected  by  it.  If  not  we  would  not  supply 
Hectricity  at  all^  and  we  may  now  be  called  on  to 
Bipplj  much  more  than  we  expect :  Natiotial  Tflephoue 
m:ir.Iiaker,  [1893]  2  Ch,  180,  41  W,  E,  Dig,  2do. 
That  ia  doing  a  thing  obviously  indictable  where  the 
statutory  powers  were  the  same  aa  they  are  here.  We 
are  in  the  aame  position  as  railway  companies,  where 
Qim  only  compensation  is  in  respect  of  conatructian, 
■^  ".  not  for  nuisance  in  working, 


iCHj  J, — There  is  one  point  advanced  on 
'  of  the  defendants  which  it  may  be  convenient 
'  me  at  once  to  dispose  of.  On  that  point  I  am 
agwiBt  ihem,  and  do  not  call  on  the  plaintiSTs,  I 
speak  in  the  plural,  not  expressing  any  opinion  aa  to 
vHetlier  the  reversioners  have  any  title  to  maintain  an 
kctloti  at  all.  I  am  not  now  dealing  with  injury  to 
tlie  building  caused  by  the  construction  of  the  foun da- 
ion  of  the  enginoSp  but  only  with  the  question 
ivliether,  assumuig  there  is  noise  and  vibration  in 
Jie  Waterman*s  Arms  foimd  to  be  the  result  of 
he  defendants*  operations  as  now  conducted,  the 
lefendiints  are  liable  to  an  action  on  the  score  of 
misaiica.  It  ia  urged  that  they  are  careful  to  carry 
m  their  works  in  the  beat  possible  manner,  4tttd, 
liereforc,  cannot  be  charged  with  negligence.  8o 
&r  I  Am  ^ith  them,  except  as  to  the  noise  caused  by 
be  eaJiaust,  and  as  they  not  only  offer,  but  are  actu- 
Uy  t^Mng  ateps  to  abate  this,  any  damages  I  might 
ive  in  this  respect  would  be  merely  nominal, 

Xhe  question  is,  however,  assuming  nuisatice  caused 
p  th©  e:xliaust  or  by  the  working  of  the  engines,  are 
le  defendants  liable  in  law  ?  In  my  opinion  there  is 
pitliiiigr  ^^  t&ke  them  out  of  the  common  law  liability 
I  ma  action  for  nuisance.  Mr.  Moult  on  did  not  rely 
1  til  a  provisional  order  confirmed  by  Act  of  ParUa- 
lant,  iwBJch  constitutes  the  defendants'  immediate 
1^  ;  t>ut  that  is  in  reality  equal  to  an  Act,  confirmed 
Bt  10  by  an  Act  of  ParliameDt  which  recites  that  the 


provisional  order  has  no  validity  or  force  until  con- 
hrmed  by  Act  of  Parliament,  and  then  confirma  it. 

Here,  therefore,  is  the  charter  of  the  company,  de- 
pending  no  doubt  on  an  earlier  charter,  to  which  I 
will  rafer  directly*  That  provides,  inter  a/ia,  that 
the  company  shall  be  aubjeet  to  certain  liabilities, 
and  then  section  82  says,  *^  Nothing  in  this  order  shall 
exonerate  the  undertakers  from  any  indictment, 
action,  or  other  proceeding  for  nuisance,  in  the  ©vent 
of  any  nuisance  oeing  caused  by  them.*'  Mr.  Moul- 
ton  accepts  the  view  that  *'notliing  in  this  order" 
means  "nothing  in  this  order,"  and  not  "nothing 
in  this  order  or  in  any  preceding  Act,'*  I  agree  it  would 
be  absurd  to  say  that  that  expreasion  incorporated  the 
Electric  Lighting  Act  of  1882,  wliich  is  not  part  of 
the  order,  but  is  paramount  to  it.  He  may  be  right 
in  saying  that  the  proviso  cannot  be  consti-ued 
literally,  that  the  order  directs  tilings  to  be  done 
which,  if  done,  must  create  a  nuisance ;  but  this  pro- 
viso does  not  deal  with  what  does  not  come  within 
the  immediate  proviso  of  the  order,  and  what  the  de- 
fendants are  doing  that  is  complained  of  here  is  not 
what  comes  witbm  the  order,  but  what  comes  within 
the  general  Act  of  1882,  Is  there  anything  in  that 
Act  to  relieve  the  defondant  company  from  liability 
for  nuisance  ?  It  is  well  settled  law,  and  there  are 
many  cases  on  the  point,  that  in  the  case  of,  f.^.,  a 
railway  company,  power  to  do  a  j>articular  ihing^to 
oonatruct  a  ndlway—  does  not  jnatify  the  undertakers 
so  to  do  that  thing  as  to  commit  a  nuisance  unless 
by  express  language  or  by  necessary  implication 
that  must  be  inferred.  There  are  many  cases  in  which 
that  may  be  found,  I  thought  in  the  case  of  The 
Natimial  Tfkpkme  Co.  Y,  Itnkn-  that  the  Leeds  Tram- 
way Co,  had  power  to  do  what  must  be  necessarily 
an  in  j  ury  to  tneir  neighbours,  the  telephone  company. 

On  the  other  hand,  in  many  cases  that  plea  has  been 
of  no  value  at  all.  I  quota  an  io stance  becaiuse  it 
refers  to  another  point  of  importance  here.  RaOway 
companies  are  continually  made,  or  attempted  to  te 
made,  liable  for  damage  done  by  aparka  from  their 
engines.  Now  they  are  en  tided  to  run  engines,  and 
may  be  bound  to  use  the  railway  and  use  steam  power 
in  so  doing,  but  the  question  always  is  whether  the^ 
are  doing  it  reasonably.  If  they  are  not  doing  it 
reasonably,  if  they  arc  not  taking  all  possible  pre- 
cautions, they  are  liable  to  an  action  at  common  taw, 
and  not  liable  for  compensation,  because  the  Act  of 
Parliament  do  es  not  say — neither  the  gen  e  r  al  Act  nor  th  e 
special  Act— that  they  are  to  be  free  from  the  liability 
to  an  action.  In  connecUou  with  that,  the  reason  I 
refer  to  that  particular  class  of  instances  is  that  there 
is  always  a  distinction  to  be  made  between  the  con- 
afcruction  of  the  railway  and  the  execution  of  their 
powers,  and  that  distinction  aeems  to  me  to  be  worthy 
of  notice  here. 

Then,  turning  to  the  Electric  Lighting  Act  of 
1882,  Mr,  Moulton  relies  on  three  general  points  of 
view.  In  the  first  place  they  are  authorized  and  may 
be  regarded  as  bound  to  supply  electricity  for  the 
lighting  of  those  parta  of  London  within  a  certain 
area.  There  is  nothing,  according  to  the  general 
principle  to  which  I  have  referred,  in  such  an  obliga- 
tion which  can  relieve  them  from  liability  for  a 
nuisance.  The  Act  does  not  say  in  so  many  words 
that  they  may  or  shall  do  that,  notwithstanding  that 
in  so  doing  they  create  a  nuisance  to  their  neighbours, 
nor  do  1  aee  the  slightest  ground  for  aaying  that  this 
ia  a  necessary  implication. 

Then  it  ia  argued  upon  that  that  the  Act  of  Parlia- 
ment cannot  be  taken  to  bave  intended  that  so  large 
an  operation  as  this,  introducing  the  advantages  of 
electrical  science  to  the  metropolis,  was  to  be  hampered 
by  actions  for  nuisance.  That  is  what  the  argument 
comet   to.      It   is    entirely    for  Parliament  to  say 
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whether  it  will  do  bo  or  not.  I  have  before  me  a 
general  principle  that,  unless  Parliament  has  so 
declared,  the  undertakers  remain  liable ;  and  to  that 
I  must  adhere. 

Then  Mr.  Moulton  relies  on  certain  powers, 
including  more  particularly  one  mentioned  m  sub- 
section 2  of  section  12  in  respect  of  the  breaking  up 
of  streets.  They  are  empowered  to  do  certain 
things,  powers  to  do  which  are  also  given  apparently 
to  gaswork  companies  by  the  Gbsworks  Clauses 
Act,  1847.  It  is  quite  possible,  although  I  am  not 
now  asked  to  determine  that,  that  anythmg  which  is 
necessary — that  is  to  say,  reasonably  necessary — 
following  from  that  may  be  done,  notwithstanding 
that  some  nuisance  may  also  be  consequent  on  it. 
That  may  or  may  not  be.  If  it  is  so,  which  is  the 
strongest  view  on  behalf  of  the  eompany,  it  seems  to 
me  to  follow  that  other  nuisances  are  not  allowed. 
The  express  allowance  of  one  nuisance  would  go  far 
to  show  that  no  other  was  permissible.  But  at  any 
rate  it  cannot  go  to  show  that  any  other  is  per- 
missible, and  that  argument  may  be  passed  over  in 
that  way. 

Then  Mr.  Moulton  relies  on  section  17,  and  that 
places  the  undertakers  of  the  company  under  an 
obligation,  first,  to  cause  as  little  detriment  and 
inconvenience  and  do  as  little  damage  as  may  be,  and, 
secondly,  to  make  full  compensation  to  all  bodies  and 
persons  interested  for  all  damage  sustained  by  them 
by  reason  or  in  consequence  of  the  exercise  of  such 
powers.  He  says  the  result  is  that  if  the  plaintiffs 
have  any  cause  to  complain  under  this  head  as  well  as 
others  (I  am  not  dealing  with  the  others),  they  must 
ask  compensation,  and  can  ask  nothing  more,  and 
cannot  bring  an  action  for  a  common  law  nuisance. 
I  see  nothing  in  the  words  I  have  rea4  which 
justifies  any  such  conclusion,  reading  them,  as  I 
conceive  I  am  bound  to  do,  according  to  the  general 
principle  to  which  I  have  silready  referred,  and  which 
I  will  not  repeat.  But  beyond  that,  I  find  the 
section  is  introduced  by  and  limited  by  the  words : 
**  In  the  exercise  of  the  powers  in  relation  to  the 
execution  of  works  given  them  imder  this  Act.'* 
Now  what  are  the  "  works  "  ?  They  are  defined  by 
section  32  of  this  Act.  The  expression  **  works  "  means 
and  includes  electric  lines,  also  any  buildings, 
machinery,  engines,  works,  matters,  or  things  of 
whatsoever  description  required  to  supply  electricity, 
and  to  carry  into  effect  the  object  of  the  imdertakers 
under  this  Act.  The  works  there  are  set  out  at 
length,  but  they  are  aU  governed  by  what  is 
reqiured  to  supply  electricity,  and  the  supply  itself  is 
not  included.  It  woidd  be  foreign  to  the  definition 
to  include  the  supply  itself. 

It  seems  to  me,  therefore,  that  when  the  complaint 
is  made,  not  of  the  erection  of  the  engines,  but  of  the 
working  of  the  engines  so  as  to  make  the  supply,  the 
case  does  not  fall  within  the  17th  section,  and  that 
this  is  not  a  case  of  the  execution  of  tke  works,  but 
only  of  the  use  of  the  works  when  executed.  That 
distinction  has  been  drawn  over  and  over  again  in  tiie 
railway  Acts,  where  it  has  been  held  that,  though  you 
can  reap  compensation  because  your  house  is  in- 
juriously affected  by  the  construction  of  the  railway, 
you  can  get  no  compensation  for  the  damage,  which 
may  be  great  or  greater,  by  the  case  which  continually 
occurs,  of  vibration  caused  by  the  trains  passing  through 
a  tunnel,  as  on  the  Metropolitan  Bailway.  That  is  not 
a  case  in  the  execution  of  the  worxs,  but  in  the 
mnning  of  the  trains — the  use  of  the  works  when 
executed.  That  point  seems  to  me  to  be  one  of 
considerable  importance,  but  yet  I  do  not  desire  to 
place  my  decision  on  that  alone ;  I  think  it  is  quite 
sufficient  and  quite  soimd  to  place  it  upon  the  other 
view,  that,  unless  you  find  an  express  rdief  from  the 


ordinary  liability  of  the  subject,  whether  a  compaoj 
or  an  individual,  to  an  action  at  common  law  fw 
nuisance,  that  liabiHty  remains,  and  you  can  only 
construe  the  relief  on  the  ground  of  compensation  3 
you  can  see  that  the  compensation  itself,  on  a  fair  con- 
struction, covers  the  relief  which  is  contended  for.  I 
see  nothing  here  to  show  that — nothing  which  would 
lead  to  the  conclusion,  on  a  proper  construction  of  the 
clause,  that  compensation  is  to  be  rendered  for  a 
nuisance.  If  tiie  Legislature  had  thought  fit  to  say, 
**  If  the  company  commit  a  nuisance  tiien  compensa- 
tion shall  be  made  to  the  persons  affected  thereby," 
then,  without  in  so  many  words  legalizing  the 
nuisance,  the  language  would  go  a  long  way  to  say 
that  was  the  reasonable  result.  I  see  nothing  here  to 
show  compensation  for  a  nuisance  was  contemplated, 
and  if  it  was  not  the  argument  on  the  section  seems 
to  me  to  break  down. 

On  these  grounds  I  think  the  company  havs 
entirely  failed  to  exempt  themselves  from  an  action 
for  nuisance  in  working  their  engines  and  electriotl 
appliances  for  the  supply  of  electricity  within  their 
defined  area.  On  the  rest  of  the  case  I  must  hesr 
you,  Mr.  Warmington. 

Warmington,  Q,C.,va  reply.— There  is  no  oocaaoo 
for  us  to  show  exactiy  on  what  particular  oooasLoo 
nuisance  occurred :  Rapier  v.  London  Tramioavs  Cfc.  As 
to  support,  our  house  is  over  forty  years  old,  and  we 
rely  on  an  easement  of  support.  As  to  t^^iing 
imderground  water :  Bighy  v.  BenneU,  31  W.  K.  222, 
21  Ch.  D.  559.  The  support  there  is  natural  support, 
not  an  easement.  As  to  reversioners'  right  to  bring 
action,  **  permanent "  in  8imp9<m  v.  Savage  means  noi 
accidental. 

RensJiaWy  Q,C, -^  Bigby  v.  Bennett  depended  on 
words  flowing  from  the  grant  of  the  common  owner. 
There  is  no  implied  grant  here. 

Kekewioh,  J.  [found  on  the  evidenoe  that  the 
defendants  were  guilty  of  a  nuisanoe,  end  had 
damaged  the  plaintiffs*  premises,  "so  as  to  make 
them  less  comfortable,  so  as  to  injore  the  stmctsre, 
and  so  as  to  decrease  the  value  of  the  premises,**  but 
that,  dealing  first  with  the  case  of  the  pkontiff  Shelfer, 
having  regard  to  the  fact  that  the  profits  of  his  bosi- 
ness  lutd  not  been  interfered  with,  aiul  that  the  nnisanee 
was  mainly  confined  to  the  upper  floor  of  the  house,  and 
to  the  possibility  of  some  inoonvenienoe  in  arranging 
for  sleeping  elsewhere ;  and  contrasting  that  with  the 
great  inconvenience  that  would  be  caused  by  stop- 
ping a  business  like  that  of  the  defendants,  damsgei 
were  a  fair  compensation ;  the  amount  to  be  referred. 
His  lordship  then  proceeded :]  Now,  as  regards  th« 
plaintiffs  M!eux  &  Co.,  of  course,  after  what  I  hav« 
said  of  Mr.  Shelfer  I  shall  not  think  of  mutiny 
them  any  injunction,  but  I  must  deal  with  the  point 
as  regards  their  case.  They  are  obviously  not  entitled 
to  an  injimction  as  regards  the  structure,  beoause 
the  iniuiy  complained  of  is  a  thing  of  the  past,  but  m 
regards  the  noise  and  vibration,  and  so  fortn,  the  casM 
which  have  been  cited  and  tiie  general  princqiles  of 
law  are  oondusive  against  injunction,  lliere  is  lurthii; 
here  necessarily  of  a  permanent  character.  They  have 
no  reversionary  intemt  in  what  may  happen  some 
nineteen  years  hence,  and  on  the  authonties  ^tj 
cannot  have  an  injunction  to  restrain  whmt  maybe 
impossible  at  that  time. 

Then  are  they  entitied  to  any  relief  at  all  ?  Kooe, 
I  think,  in  respect  of  the  noise  either  by  the  stssa, 
or  by  the  engines,  or  by  the  vibration  from  either 
cause.  That  really  depends  on  the  same  prinoqils  of 
law.  But  it  may  be  disposed  of,  perh^s,  on  mort 
practical  grounds.  It  is  no  disadvantage  to  than 
Their  lease  is  good  and  their  rent  is  well 
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Th^  bave  no  ground  of  eompl&mt  because   tbeir 
I  tenant  h  in   an  unfortunate  poiition,  oven  if  they 
;  iFere  good   enough — whicli  there   seema  to    be    no 
r^a«on  for  their  doing — to  let  him  off  iotne  part  of 
bis  rent  and  take  a  less  beneficial  occupation.     That 
would  be  a  mere  act  of  grace  on  their  part,  and 
they  cannot  have  damac;ea  for  any  loss  which  does 
not  fallow  from  legal  ngbt.     But,    as  regards  the 
vtnicture^  it  seems  to  me  their  poaitioa  is  somewhat 
diferent.    This  is  a  house,  it  ia  an  old  bouse  it  is 
true,  but  it  is  a  house  which  was  put  in  order  lome 
years  ago,  a  house  for  which  they  acemed  to  have  no 
difficulty  in  finding  a  tenant*  a  house  which  ia  doing 
a  good  btiainess  and  ia  Likely  to  do  a  good  business 
.for  some   time  to   comot   and   that  bottse  has  been 
k damaged.     They  have  a  house  now— they  have  only 
^tlle  reversion  to  it — but  they  have  a  houa**  now  which 
~i  leas  substantial  than  it  wait  and  they  have  a  house 
according  t(^  the  evidence,  will  be  leaa  sub- 
l  by  reason  ci  the  damage  at  the  expiration  of 
^|ireae»t  tenancy.     That  seems   to  me  to  give  a 
Foiuse  of  actioii.     It  is  impossible  for  me  to  say  how 
Tmuch,     I  should  guess  that  a  small  sum  compara- 
tively would  compeTiaate  them,  but  I  cannot  see  my 
way  to  flaying  they  are  not  good  plaintilfa.     The  ta»e 
cited  on  this  point  is  Fcppletpdl  v,  Hodkimmi,  but,  as 
■^S  pointed  out  by  Mr,  Warruington,  that  caae  does 
*  depend  on  grant.     Here  I  have  a  ease  of  grant — 
fttis  to  say,  I  have  a  ctise  of  a  statutory  right  giving 
fight  by  prescription  equivalent  to  gi^ant,  and  if  the 
defi^ndants,  being  tlie  adjoining  owners,  had  df^prived 
"fefisrs,  Meux  of  their  support,    Meaara,   Menx  can 
lie   them   on   that  ground,   notwithstanding,    as  it 
ems  to  me,  that  the  defendants  have  withdrawn 
support    by    withdrawing    the    water    in    the 
Tbeire  is  no  right  of  action  against  them  for 
itbdrawing    the   water   which   is   only   percolating 
igh  the  soil  and  docs  not  run  through  a  definite 
ael,  and  Messrs,  Meux  could  not  claim  on  that 
Qd.     But  if  hj  reason  of  doing  that  which  ia 
1 — that  ia  to  say»  withdrawing  the  water — they 
done  that  which  is  unlawful — that  is  to  sayi 
a  the   support — then   the  right  of    action 
I  to  follow.     To  that  Mx,  Eenshaw  answers,  But 
waa  no  right  of  support ;  and  for  this  reason :  it 

evidence,  and  I  think  must  be  taken  to  he 

proved,  that  the  plain tiffa'  house  at  first  settled  or 
fisted  to  the  east.  Then,  some  years  ago—say 
^iiteen^ — a  large,  substantial  building  waa  buHt  on 
!  eaat,  and  probably  for  that  reason,  or  perhaps  be- 
the  setUement  had  completed  itself  as  settle- 
Qta  dor  the  list  to  the  east  oeasedi  and  now,  by 
511  perhaps,  to  some  extent,  of  the  great  weight 
aolidftrity  of  the  defendants*  premises,  but  also, 
I  sotoe  extent  certainly,  by  reason  of  the  deep  foun- 
d»tton5  of  the  engines  going  down  into  the  moist  soil» 
what  was  a  Hat  to  the  eaat  has  been  converted  into  a 
liflt  to  the  west,  with  the  result  I  have  just  mentioned 
with  regard  to  the  crack  and  sphtting  of  the  hearth - 
sUme.  Mr,  Benahaw  says  there  was  no  support  before ; 
the  position  has  been  entirely  altered,  and  the  plaintiiF 
IB  HOW  claiming  in  respect  of  that  which  be  had  not 
forty  years  ago,  but  only  a  few  years  ago.  1  do  not 
tLaderstaxid  the  right  to  support  to  depend  entirely  on 
the  e:ra<jt  poBttion  of  the  two  adjoinmg  buildings  or 
lAndB^  becauae  they  are  lands  whether  covered  with 
btulding^  or  not.  Tiie  right  to  support  ia.  I  appre- 
b^id,  enjoyed,  even  though  the  support  is  of  little 
practical  use.  The  right  to  support  comes  from  the 
idjacency.  and  not  from  the  fact  that  8U|iport  ia 
letually  given  continuously*  Be  that  as  it  may, 
Jtou^li  the  list  was  to  the  east  it  is  impossible  to  say 
Jiat  tliis  old  house  was  not  kept  up  by  the  land  and 

E^^m  on  the  west.     No  one  has  dared  to  say  that 
tad  not  been  the  mlpport  on  that  dde  the 


house  would  not  have  settled  that  way.  I  take  it  for 
'granted  that  it  would  have  done  so,  and  that  the 
support  has  been  there  to  the  house  aa  it  now  stands, 
though  the  inclination  of  some  of  the  walls  has  been 
altered* 

That  defence  not  prevailing,  I  think  the  defendants 
are  liable  to  Messrs.  Meux  &  Co*  on  that  ground,  but 
on  that  ground  only.  I  am  afraid  that  matter  alao 
of  damages  must  be  inquired  into,  I  am  not  aure  it 
is  great,  and  I  would  more  willingly  have  settled  the 
question  to  get  rid  of  the  whole  action,  but,  imfor- 
tunatoly,  I  do  not  see  my  way.  As  regards  that  I 
think  I  muat  grant  an  inquiry  as  to  the  datuages 
occasion ed  to  the  plaintiffs  Measrs,  Meux  &  Co.  by 
the  structural  alteration  of  the  houset  and  put  in  the 
words  (so  as  to  get  a  proper  inquiry),  "  causecl  by  the 
defendants'  operations  '* ;  and  the  costs  occasioned  by 
that— that  is,  subsequent  costs — -muat  bo  reserved  so 
that  I  may  see  whether  there  ia  anything  serious  in 
the  matter,  I  think  it  ia  always  desirable  to  reserve 
subsequent  costa  where  you  grant  an  inquiry.  So  far 
as  the  action  seeks  for  an  in i unction  I  think  it  must 
be  dismissed,  with  coats*  1  do  not  say  anything  about 
the  general  costs  of  the  action,  but  I  disruiss  it  with 
COsta  ao  far  as  it  asks  for  an  injunction,  and  I  give  the 
plaintiif;^  the  costs  so  far  aa  it  asks  damages,  and  I 
reserve  subsequent  costs. 

The  other  plaintiff  has  substantially  succeeded  in 
his  whole  case,  and  he  must  have  the  whole  costs  of 
his  action* 

Solicitors,   Hunters  S   Ha^nu;    Farr%f  ^  Gibson  ; 


Chan.  Div.  )  t<  i^  - 

Bomer,jJ  ^^^^  **' 

Alt  v.  liOBD  Steatetedem  aitd  Campbell*  C«0 

Will^Gifi  to  Volunittr  corps-^Charit^^'lfi/t  pa^abh 
trn  ctmtt'ngeitcff^^Rule  Oijaitmi  ptrpt'ttiiiieg—Mifrtmain 
and  OhariUtbk  Utu  Ad,  188«  (51  tfc  52  Vitt.  c,  42}, 
a>  13. 

A  testator  hy  hU  will  tfttt^t!  un  ajtnuit^  of  JClOO  tti  be 
provided  to  a  certiiiu  volunte^^  corjti  "  on  the  apimnt- 
viefit  of  the  next  imittrimnt-colitnel"  The  i*jfiter  iffhn 
was  Ueutetiani-colMtd  at  tht  date  of  the  teatator^s  will 
wot  m  it  ill  at  thv  rMmmeneemerd  af  the  action*  In  an 
adion  to  have  the  ijiJX  decJartd  tH^ilidf 

Hddy  {l)th(ita  gift  to  u  Vohmtetr  mrp^  is  a  fjift  to 
a  charity  within  51  tt'  52  VicL  c.  42,  *.  13 ;  and  (2)  thiii^ 
a^  the  gift  itt  question  utas  toidingent  on  an  evt^nt  whkh 
might  never  happeji,  it  infringed  the  rule  against  per- 
pduitie^,  and  wtte  voi4^ 

Trial  of  action, 

William,  Lord  Strath eden  and  Campbell,  was  at 
the  time  of  his  decease  honorary  colonel  of  the  22nd 
Middlesex  Rifle  Volunteer  Corps,  otherwise  known  as 
"The  Central  London  Eangera,'*  He  made  his  wiU 
on  the  ICth  of  November,  1892,  and  died  in  Jauuary, 
1894,  At  the  ^ate  of  the  will^  and  alao  at  the  dat^a 
of  the  commencement  and  trial  of  this  action  one 
Lieutenant-Colonel  Alt,  the  plaintiff,  was  the  lieu- 
tenjaut-Golonel  of  the  re^uent.  Ijord  Campbell  by 
his  will  wade  a  bequest  m  the  foU owing  terms :  "  I 
give  and  bequeath  the  annuity  of  £1CM>  to  be  pro- 
vided to  the  Central  London  Hangers  on  the  appoint- 
ment of  the  next  lieutenant- colonel."  The  will  was 
proved  on  the  Ist  of  March,  18D4,  by  the  executor^ 
the  defendant* 

The  plaintiff  brought  this  action  to  have  it  declared 

(«.)  Reported  by  J.  W.   Gkeig*   Esq.,   Barrister- 
at-Law* 
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that  the  bequest  was  a  valid  one,  and  was  now  vested 
in  him  as  oommandin^  officer  of  the  regiment  in 
question,  and  that  it  might  be  ordered  that  a  proper 
sum  should  be  set  apart  to  provide  the  said  annuity. 
The  defendant  pleaded  that  the  bequest  of  the  annuity 
was  void,  for  amongst  other  reasons  it  would  tend  to 
create  a  perpetuity,  and  as  the  date  of  the  appoint- 
ment of  the  next  lieutenant-^oolonel  was  uncertain,  it 
might  on  that  account  also  infringe  the  law  against 
perpetuities. 

The  point  was  also  taken  in  argument  that  a  gift  to 
a  volimteer  corps  was  not  a  gift  to  a  chariw  within 
the  meaning  of  the  Statute  of  Elizabeth,  43  iSliz.  o.  4, 
repealed  and  re-enacted  by  51  &  52  Yiot.  o.  42,  s.  13, 
and  therefore  void  as  tending  to  create  a  perpetuity. 

Neville,  Q.O.,  and  8t.  John  Clerke,  for  the  plainti£P. 
— ^This  is  a  good  gift  within  the  Mortmain  and 
Charitable  Uses  Act,  1883  (51  &  52  Vict.  c.  42,  s. 
13  (2) ),  to  a  charitable  purpose,  because  it  is  for  a 
public  purpose,  the  maintenance  of  a  corps  of 
volunteers.  The  gift  is  sufficiently  definite  and  vested 
to  enable  the  court  to  direct  the  setting  apart  of  a 
fund  to  meet  the  annuity :  Aartm  v.  Aaron,  9  Hare, 
821. 

Birrell,  Q.C,  and  Methcld,  for  the  defendant. — It  is 
not  a  good  gift  to  a  charity.  Mere  public  utility 
does  not  make  a  gift  charitable.  The  cases  of  gifts 
to  the  Chancellor  of  the  Exchequer  for  the  relief  of 
poverty,  for  the  advancement  of  education,  for  the 
advancement  of  religion,  and  for  other  purposes  bene- 
ficial to  the  community  are  distinguishable :  Commis- 
eionere  /or  Special  Purposes  of  Income  Tax  v.  Pemsd, 
[1891]  A.  C,  at  p.  583,  40  W.  B.  Dig.  217.  [Eomeb, 
J. — I  am  of  opinion  that  this  is  a  gut  to  charity,  and 
so  decide.]  Aa  to  the  other  point,  this  gift  is  con- 
ditional on  a  future  event  which  may  never  happen — 
that  is,  the  gift  infringes  the  rule  against  perpetuities : 
In  re  Bowen,  Lloyd  Phillips  v.  J^vis,  41  W.  E.  535, 
[1893]  2  Ch.  491.  The  next  lieutenant-colonel  may 
never  be  appointed:  Chamberlayne  v.  Brockett,  21 
W.  E.  299,  L.  E.  8  Ch.  App.  206,  see  pp.  210,  211. 
No  mandamus  to  appoint  a  lieutenant-colonel  could 
be  issued,  hence  one  might  never  be  appointed :  Beg. 
V.  Secretary  of  State  for  War,  40  W.  E.  5,  [1891]  2 
a  B.  326. 

Neville,  Q.C,  replied. 

EoMBB,  J. — I  am  sorry  I  do  not  see  my  way  to 
uphold  the  validity  of  this  gift  As  was  pointed 
out  by  Lord  Selbome  in  Chamberlayne  v.  Brockett, 
L.  E.  8  Ch.  App.,  at  p.  211,  "H  the  gift  in 
trust  for  charity  is  itself  conditional  upon  a 
future  and  uncertain  event,  it  is  subject,  m  our 
judgment,  to  the  same  rules  and  principles  as 
any  other  estate  depending  for  its  coming  into 
existence  upon  a  condition  precedent.  If  the  con- 
dition is  never  fulfilled,  the  estate  never  arises; 
if  it  is  so  remote  and  indefinite  as  to  trans- 
gress the  Umits  of  time  prescribed  by  the  rules  of 
law  against  perpetuities,  the  gift  italB  ab  initio.** 
Applying  that  to  the  present  case,  I  look  to  see,  in 
the  first  place,  is  this  gift  conditional^  and  what  is 
the  condition  P  Well,  unfortunatelv,  it  appears  to 
me  that  it  clearly  is  conditionaL  The  aimuity  is  not 
to  be  paid  except  on  the  appointment  of  the  next 
lieutenant-colonel,  and  if  a  lieutenant-colonel  is  not 
appointed  the  annuity  is  not  to  commence  or  be  paid. 

That  being  so,  it  being  conditional,  can  I  say  that 
the  condition  must  arise  within  the  time  that  is  pre- 
scribed by  the  rules  of  law  against  perpetuities  r  I 
am  sorry  to  say  I  cannot.  If  I  could  construe  it  as  a 
conditional  ffift  on  the  death  of  the  present  lieutenant- 
colonel  the  cufficulty  would  be  got  over,  but  I  do  not 
see  my  way  to  so  construe  that  gift,  as  it  is  agiftcon-  I 


ditional  on  the  appointment  oi  the  next  lieuteniat- 
colonel.  Now  the  next  lieutenant-colonel  may  not  be 
appointed  for  some  time  after  the  death  of  the  present 
commanding  officer — he  never  may  be  appointed  at 
all — and  consequently  it  appears  to  me  that  this  ii  a 
sift  conditional  upon  an  event  which  transgresses  tiie 
Umit  of  time  prescribed  by  the  rules  of  law  against 
perpetuities.  Therefore,  reluctantly,  I  feel  myself 
bound  to  hold  that  this  gift  fails,  and  I  must  dianiai 
the  action,  but  without  costs. 
Solicitors,  J.  P.  Godfrey  ;  Walters,  DevereU,  A  Co. 


B.J.  I 


May  3,  28. 


Chan.  Div. 
Yaughan  Williams, 
In  re  Anglo- Austbian  Pbintino  and  Pubxjbhdio 
Union,  (o.) 

Company  —  Winding  up  —  Costs  —  TaxaUon  —  OJkial 
receiver* s  report — Originating  summons — Instrudicm 
for  brief— Third  counsel — Befreshers — Further  oob- 
sultations — Hearing  with  oral  evidence — Con^pamet 
Winding-up  Bules,  1890,  r.  78—5.  8.  C,  1883,  crd. 
65,  r.  27,  sub-rule  48 ;  Appendix  N.,  r.  81. 

On  a  summons  taken  out  by  the  official  receiver  afid 
liquidator  under  section  10  of  the  Companies  ( Windim- 
up)  Act,  1890,  and  adjourned  into  court,  one  of  Ue 
respondents  was  ordered  to  pay  the  applicanfs  ooets.  The 
registrar  on  taxation  discUtowed  or  reduced  (a)  instruct 
tions  for  official  receiver's  special  report  under  rule  78  of 
the  Companies  Winding-up  BuUs,  1890,  drawing  stidi 
report  at  1«.  per  folio,  and  making  copy  of  same  far 
printer;  (b)  instructions  for  brief;  (o)  fees  of  ajmli' 
cant*s  third  counsel,  and  costs  incidental  to  his  empu^ 
ment ;  and  (d)  fees  to  counsel  for  consuUtUion  {after  CAe 
first)  during  the  hearing,  and  refreshers  to  counseL 

Held,  that  the  registrar  had  rightly  refused  to  treed  the 
report  as  a  pleading  or  equivalent  to  a  pleading,  thai  tl 
was  not  an  affidavit  or  within  the  B.  S.  C,  1883,  ord, 
65,  r.  27,  and  that  it  was  rightly  held  to  be  a  staiemnt 
of  facts  ;  that  the  registrar  xoas  right  in  holding  that  the 
charge  for  instructions  for  brief  could  not  be  aUcwed^ « 
the  hearing  of  the  application  wcu  not  the  hearimg  (T 
trial  of  an  action  upon  notice  of  trial;  that  the  costi 
of  a  third  counsel  might  be  allowed;  but  that  more  thm 
one  consultation  fee  would  not  be  allowed  merdy  on  the 
ground  that  the  hearing  of  the  summons  laded  more  thtai 
one  day ;  and  that  refreshers  might,  in  the  regittrar't 
discretion,  be  alloxved. 

This  was  a  summons  to  review  taxation  of  costs. 

A  summons  imder  section  10  of  the  CompaoHi 
(Winding-up)  Act,  1890,  by  the  official  receiver  and 
liquidator  of  the  above-named  company  against  Mr. 
Agg  Gardner  and  other  directors  of  the  companj 
was,  by  an  order  of  the  court,  compromised  ai 
as  against  him  upon  the  terms  {inter  alia)  that  the 
respondent  shoula  pav  the  taxed  costs  of  the  Hqiiida- 
tor,  and  the  bill  had  been  taxed.  The  registrar  dii- 
allowed  certain  items,  and  this  summons  was  taJkm 
out  by  the  liquidator  that  certain  objections  inifjbt  be 
allowed  and  that  it  mi^ht  be  refeirred  back  to  tfe 
registrar  to  vary  his  certificate. 

The  following  were  disallowed :  (I)  £66  for  i 
tions  for  the  special  report  of  the  official 


under  rule  78 ;  (2)  part  of  a  sum  of  £8  4s.  for  dzav* 
ing  the  report ;  ana(3)  £5  10s.  8d.  for  lair  copy  repoH 
for  the  minter. 

The  official  receiver  objected  to  the  diaaUowaaos  of 
these  items,  on  the  grounds  that  the  applioation  i 

(a.)  Eeported  by  Y.  db  S.  Fowkb,  Esq., 
at-Law. 
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etioii  10  wekB  in  tbe  nature  of  an  action  and  that  the 

EdaTit  evidence  in  a  report  was  in  the  nature  of 

eqniyaleDt  to  a  pleading  in  an  action ;  that  the 

ne  amouiat  of  careful  drafting  waa  required*  and 

aa  regards  the  amount  charged  for  inatructionai 

preparatioii  of   the  report  involved  very  hoavy 

The  f olio wiDg  were  the  reasons  for  disallow  ing  these 

tern*  given  by  the  registrar  r — '*  Objections  1^  2,  and 

e  to  the  principle  upon  which  I  have  dealt  with 

report  made  by  the  official  receiver  to  the  court 

er  rule   78  of  the  Companiee    Act,    1890.      The 

►plicfttion  is  a  summons  in  the  winding  up  adjourned 

to  court  acoompanied  with  '  a  statement  of  facts/ 

'hich  is  called  a  report.     I   have  dealt  with  it  as 

*  statement  of  facts/  audi  therefore*  allowed  drawing 

8d.  and  copy  at  4d,    a   folio    respectively    (see 

)endi:c  ^,    of  E.    8.    C,  1883),    and   disallowed 

itnictionfl/  " 

fourth   item    disallowed    was    £52    10s.    for 

itractiona  for  brief  on  the  hearing  of  the  summons. 

le  oflitial  receiver  objected  to  the  disallowance,  on 

^und  that  the  hearing  of  the  summons  was  an 

igmal  bearing,  and  in  tbe  uature  of  or  equivalent  to 

action  involving  large  sums  of  money  and  dilticult 

of  law. 

this  the  registrar  replied,  **  This  application  is  not 

hearing  or  trial  of  an  action  upon  notice  of  trial  or 

ice  of  judgment  given/  therefore  instructious  for 

'  cannot  be  allowed.     Such  iustructtons  are  not 

allowed  on  the  hearing  of  an  ongiuatmg  sum- 

is,   on   the  same  grounds  (see  Appendix  N*   of 

C*,  18S3,  '  Instructions  *  ].     I  have  allowed  for 

ng  and  copj-iug  all  the  neoessary  proofs  and 

■mentfl  of  the  witnesses  and  observations  at  the 

Is.   for  drawing  and  4d*   for  each  copy  for 

fifth  item  disallowed  was  the  fee  paid  to  third 
il  on  the  hearing  of  tbe  summons,  and  tbe  con* 
disallowance  of  one  set  of  the  observations 
oopjes  of  doemnents  accompanying  the  brief  and 
,^__ifultatioii  fees  and  refreshers*  The  official  reeeiver 
iofciected  that,  having  regard  to  the  large  sums  in- 
volved, the  commercial  importance  and  legal  pointe 
of  the  case,  the  nimiber  of  documents  (over  12,000 
folios),  and  to  tbe  probable  duration  of  tbe  trial  the 
applicant  could  not  with  onUnary  prudence  have 
ventured  into  court  with  less  aid  than  that  of  three 
ooonsel. 

The  registrar  replied :  "  A  discretionary  item  of  a 
third  counsnl  can,  under  vaty  special  circumstances, 
be  aOowed  on  tbe  trial  of  an  action,  but  has  never 
bdrai  allowed  on  an  adjourned  summons  as  far  as  I 
msi  ascertain,  and  as  a  general  rule  it  requires  a  very 
itrong  case  to  induce  the  court  to  sanction  the  fees  of 
more  than  two  counsel  on  a  taxation  as  between 
laHy  and  party/'  He  referred  to  Smith  v.  Bidkr, 
S3  W.  K.  332.  L.  E,  U\  Eq.  473 ;  Pearct  v.  Liikdmy,  1 
[JeG,  F.  &  J.  573;  Le  May  v.  Wtlth,  W,  N„  1&85, 
^  IHO;  Paruh  V.  Pmk,  34  W.  E.  365  ;  and  Kirkmcad 
',  U>^8£rr,  26  W«  K.  812,  9  Ch»  D*  239. 
■i}  and  (7)>  Certain  items  for  consultation  fees  bad 
^p  disallowed  and  only  one  allowed ;  and  refresher 
m  had  sAmo  been  struck  out* 

The  official  receiver  in  support  of  bis  objections 
dvmnced  tbe  same  argumente  as  on  the  fifth  objec- 
on. 

The  registrar  gave  the  following  reasons  for  tbe 
iaallowance :— "  This  not  being  the  trial  of  an  action, 
)Ii0ultatiDiis  day  by  day  and  refreshers  cannot  be 
lowed,  at  all  events  as  between  party  and  party, 
b  fre»h  isaue  was  raised  during  the  hearing  of  the 
imtxiona,  and  the  mere  fact  of  taking  more  than  one 
mjfl  no  reason  for  having  consultations  day  by  day, 
Hm  no  power  to  allow  fees  as  *  refreshers '  on  a 


summons  adjourned  into  court,  but  I  have,  in  tbe 
exercise  of  my  discretion,  allowed  such  fees  on  the 
brief  as  I  think  promr,  looking  at  the  necesaary 
papers  and  tbe  time  taken  in  the  heimng,^* 

Mui'r  Mackenzie t  for  the  summons,  referrpd  to  In  re 
Dmcan,  40  W.  R.  409,  [1892]  1  Q,  B.  oflT ;  In  re 
Fawsittt  30  Gh.  D.  231  ;  London,  Vhatham  and  Dmer 
liailiijay  V.  South- Eastern  liailway,  60  L.  T.  753. 

C.  E.  E,  Jenkimr  for  Agg  Gardner,  referred  to 
Walkers.  Vryskd  Pidace  Distri^  Om  Co.,  39  W.  E. 
716,  [1891]  2  a  B.  300 ;  In  re  BarrUon,  34  W,  E.  645, 
33  Ch.  D,  52. 

Ctif.  adp,  vuU, 

TAUGUAir  Williams,  J,— In  this  case  several  objec- 
tions have  been  taken  to  tbe  registrar's  taxation. 
On  tbe  first  three  objections  I  think  that  the  registrar 
rightl]?'  refused  to  treat  the  report  as  a  pleading,  or 
a«  equivalent  to  a  pleading*  The  report,  of  course,  is 
not  an  afRdavit,  and  it  does  not  come  within  ord*  65, 
r.  27*  I  think  that  the  registrar  was  right  in  dis- 
allowing instructions  for  the  report.  He  says:  [His 
lordship  read  the  objections  to  the  first  three  dis- 
allowances, and  the  registrar's  reasons  for  disallow- 
ance, and  continued :— J  It  is  with  regard  to  the 
reasons  given  by  him  that  I  say  I  think  he  was 
right. 

As  to  the  next  objeetion,  I  think  the  registrar  was 
right  for  the  reasons  be  has  given,  but  1  think  that 
the  rule  ought  to  be  altered  so  as  to  allow  instructions 
for  brief  on  a  summons  for  misfeasance  under  section 
lOof  the  Act  of  1890. 

On  the  fifth  objection,  I  say  that,  having  regard  to 
tbe  issues  raised  and  the  pro  liable  and  actual  length 
of  the  hearing,  I  think  it  wa*  essential  to  justice  that 
three  counsel  should  be  allowed. 

On  the  sixth  and  seventh  objection S|  X  tbink  tbe 
learned  registrar  was  right  in  disallowing  the  consulta- 
tions. He  seems,  notwithstanding  tbe  first  three  lines 
of  his  reasonsi  to  have  exercised  his  discretion,  and, 
I  think,  to  have  ejtercised  it  rightly.  As  to  the  re- 
freshers, I  think  that  he  might  have  allowed  these  if 
he  had  thought  it  right  to  do  ao,  for  I  tbink  that  a 
summons  adjourned  for  hearing  on  oral  evidence  into 
court  was  a  "  matter  "  within  ord,  65,  r,  27  (48),  and 
section  100  of  the  Judicature  Act*  1673,  That  being 
the  view  I  take,  I  do  not  mean  to  say  that  the 
refreshers  should  be  allowed  at  all,  but  I  tbink  it  is 
more  proper  that  the  taxing  maater  should  exercise 
his  discretion  as  to  that,  and  it  must  go  back  to  him 
on  this  point ;  but  it  must  be  distinctly  understood 
that  I  do  not  express  any  oninion  that  the  refreshers 
ought  to  be  allowed,  I  only  say  that  the  registrar 
has  power  to  aUow  them  if  he  thinks  proper. 

It  is  quite  obvious  that  the  registrar  allowed  larger 
lets  on  the  briefs  than  he  otherwise  would  have  done 
because  he  thought  that  he  had  no  power  to  allow 
refreshers.  That  is  one  of  tbe  reasons  which  have  led 
me  to  tbe  conclusion  that  I  ought  not  to  deal  with  the 
question  whether  refreshers  ought  to  be  allowed,  but 
send  it  back  to  tbe  registrar. 

Solidtore,  Gaak,  PhiUtjpi^  WcdierSf  dr  Williafm; 
Miiddiions* 
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High  Coubt. 


July  17. 


IN  BANKEUPTOY. 

Q.  B.  Div.         ') 

(Vaughan  Williams  5 
and  Kennedy,  JJ.) ) 

In  re  Sanders. 
Ex  parte  Sanders,  (a.) 
Bankruptcy— Practice— Petition  by  limited  company— 
Proof  of  authorization  of  officer—AjSidavit  of  verifica- 
tion'—Obfection  not  raised  in  debtor's  notice  to  dispute 
—Bankrupt^/  Act,  1883  (46  <fc  47  Vict.  c.  52),  s.  148 
—Bankruptcy  Rules,  1886,  rr.  160-162,  258. 
Upon  the  hearing  of  an  opposed  petition  the  affidavit 
of  verification  cannot  be  used  in  proof  of  any  matters  in 
the  petition,  and  the  petitioning  creditor  should  go  pro- 
vided with  proof  of  all  the  essential  matters  in   his 
petition,  for  the  court  will  usually  aUow  the  debtor  to 
require  proof  of  all  essential  matters,  whether  mentioned 
in  his  notice  to  dispute  or  not,  unless  it  appear  that  such 
objections  by  the  debtor  are  merely  dilatory. 

Appeal  against  a  receiving  order  made  by  the 
registrar  of  the  Dudley  County  Court,  upon  the 
ground  that  the  petition  was  presented  by  the  secre- 
tary of  a  limited  company,  and  that  there  was  no 
proof  given  at  the  hearing  that  he  was  duly  author- 
ized under  the  seal  of  the  company  as  required  by 
section  148  of  the  Bankruptcy  Act,  1883, 

It  appeared  from  the  evidence  given  on  the  hear- 
ing of  the  appeal  by  the  solicitor  to  the  company  that, 
at  the  commencement  of  the  hearing  before  the 
registrar,  the  debtor's  solicitor  called  for  the  minute 
book  of  the  company  to  prove  the  authorization  of 
the  secretary.  The  solicitor  to  the  company  objected 
that  he  had  not  had  notice  to  produce  the  minute 
book,  nor  had  notice  been  given  by  the  debtor  that  he 
intended  to  dispute  the  authorization.  He  called  the 
attention  of  the  registrar  to  the  statements  by  the 
secretary  in  the  a£BcUivit  in  verification  of  the  petition 
and  in  the  affidavit  in  proof  of  debt  that  he  was  duly 
authorized  under  tiie  seal  of  the  company. 

The  registrar  thereupon  said  to  the  debtor's  solici- 
tor, "  I  tidnk  that  is  sufficient ;  go  on  to  your  next 
point."  The  solicitor  proceeded  without  further 
urging  his  objection,  and  the  registrar  eventually 
made  a  receiving  order,  against  which  this  appeal  was 
brought. 

Muir  Mackenzie,  for  the  appellant.  —  Proof  of 
authorization  is  absolutely  necessary :  In  re  Collier, 
Ex  parte  Dan  Bylands  {Limited),  8  Morr.  80 ;  In  re 
CaUhrop,  16  W.  E.  446,  L.  E.  3  Ch.  App.  252 ;  and  the 
debtor  has  a  right  to  require  it  whether  he  has  given 
notice  to  dispute  the  autiiorization  or  not. 

Herbert  Reed,  Q.G.,  and  Hansdl,  for  the  respond- 
ents.— In  petitions  by  companies  the  usual  practice  is 
to  have  an  affidavit  such  as  there  was  in  this  case, 
and  that  is  considered  sufficient  proof  of  authoriza- 
tion. The  debtor  has  no  right  to  require  proof  of 
matters  which  he  has  not  included  in  his  notice  to 
dispute:  Bankruptcy  Eules,  1886,  rr.  160-162;  In  re 
Whitley,  8  Morr.  149. 

They  also  cited  In  re  CaXthrop ;  In  re  Lowenthal,  22 
W.  E.  459,  L.  E.  9  Ch.  App.  324  ;  In  re  Torkington, 
22  W.  E.  602,  L.  E.  9  Ch.  App.  298. 

Muir  Mackenzie,  in  reply. — In  re  Lowenthal  and  In 
re  Torkington  apply  only  to  chartered  or  statutory 
companies,  which  are  governed  in  these  matters  by 
rule  258. 

Vatjghan  Williams,  J. — In  my  judgment  this 
appeal  must  be  dismissed,  and  for  this  reason,  that  it 

(a.)  Eeported  by  P.  M.  Franoke,  Esq.,  Barrister- 
at-Law. 


appears  from  the  evidence  that  the  sobcitor  to  ^ 
debtor  did  in  fact  waive  his  objection  «>«<"» ^ 
registrar.  It  is  desirable,  however,  that  it  should  be 
understood  how  this  latter  lies. 

The  affidavit  of  verification  is  a  condition  pTeamt 
to  the  presentation  of  a  petition.  When  that  affidwit 
or  the  witnesses  before  the  registrar  ^*^«J*!™~ 
him  of  the  performance  of  this  condition  preoed^ 
then  it  has  served  its  purpose.  It  cannot  be  tmd 
again,  and  must  not  be  relied  upon  at  the  hearmg  ot 
the  petition. 

At  the  hearing  the  debtor  may  or  may  not  »PP«^[ 
if  he  does  not,  3ie  court  may  require  proof  ofwhat 
it  thinks  fit,  and  may  look  at  the  affidavit  of  vetifioa- 
tion  if  it  Ukes ;    but  that  has  no  application  to  an 
opposed  petition.    At  an  opposed  hearing  "leproper 
course  for  the  debtor  is  to  ffive  »o<=i^^^;^;™^^ 
iutends  to  dispute  under  rules  160  and  162.    ITw , 
service  of  the  petition,  the  act  of  bankrM>tcy.  and 
the  debt  must  be  proved,  and  with  regard  to  ttwM 
matters  the  affidavit  of  verification  is  no  part  of  tiie 
proof.    There  are  no  express  provisions  as  to  a  debtor 
raising  points  not  set  forth  in  his  notice  to  dwMte, 
but  in  practice,  if  the  debtor  does  require  F««  .^ 
material  matters,  the  court  will  not  generally  dis- 
pense with  proof  of  such  matters  because  ihey  are 
not  mentioned  in  the  notice  to  dispute,  but  wiU  ^ant 
an  adjournment  for  the  production  of  such  proof.    1 
agree  with  the  contention  that  in  such  cases  the 
debtor  is  in  mercy,  and  depends  on  *^o  <1^«?^.^ 
the  court ;  but,  speaking  for  myself,  I  should  not  Ute 
it  to  be  supposed  that  petitioning  creditors  may  go 
into  court  thinking  that  they  will  only  have  to  prove 
the  matters  set  forth  in  the  notice  to  dispute,  .bank- 
ruptcy procedure  is  quasi-cximiaal,  and  peUboomg 
creditors  ought  to  go  provided  ^^  lF«»t^ 
essential  matters  in  their  petitions,  whether  dispntea 
in  the  notice  or  not.    In  the  present  matter  ^ /^ 
to  me  that  a  prudent  petitiomng  creditor  would  haw 
brought  the  necessary  proof  of  the  authonaafaon  « 
the  secretary  with  him.     I  agree,  however,  that  u 
the  court  is  satisfied  that  the  debtor's  objecbooswe 
merely  dilatory,  it  need  not  require  proof  of  matteB 
outsiae  the  notice  to  dispute. 
Kennbdy,  J.,  concurred. 
Appeal  dismissed.  . 

Solicitors  for  the  appellant,  Sharpe,  Parker,  d:  Ce. 
Solicitors  for  the  respondeat.    Heath,  Parker,  i 
Brett. 


July  n 


Q.  B.  Div.  ) 
(Vaughan  Williams  | 
and  Kennedy,  JJ.) ) 

In  re  Crook. 
Ex  parte  Sheriff  of  Southampton,  (a-) 

Bankruptcy— Sheriff-Costs  of  advertising  «^«r:^ 
of  sheriff-Banhn.ptcy  Act,  1883  (46  ^  4^  F^ 
52),  s.  Ab-Bankruptcy  Act.  1890  (63  ^  ^J^"- 
71),  s.  11  (i')— Bankruptcy  Rules,  1886,  r.  118. 


It  is  the  duty  of  a  sheriff  to  haveregard  to  the  i*^ 
tions  of  an  execution  creditor  as  far  as  U  r«i9tmaide,vm 
he  is  under  no  obligation  to  hold  for  any  Ume  oT' 
seizure  before  advertising  a  sale. 

Appeal  by  the  sheriff  against  ^^J^^^S^ 
costs  by  the  registrar  of  the  County  Court  of  Soat^ 
ampton.  _ 


{a.)  Beported  by  P 


M.  Pbancjkb,  Bsq..  Banista- 
at-Law. 
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In  be  Cbook.— In  sb  Haulbtt. 


HlOH  COXTBT. 


Upon  the  llih  of  January  the  sheriff  reoeived  a 
writ  of  /S.  /a.  and  a  letter  from  the  execution  creditor 
requesting  him  to  use  dispatch.  He  therefore  seized 
upon  the  same  date,  and  at  once  advertised  the  sale  to 
take  place  on  the  15th  of  January. 

Upon  the  12th  of  January  the  debtor  filed  his  own 
petition. 

The  sheriff  handed  the  proceeds  of  the  sale  to  the 
official  receiver  and  claimed  his  costs,  which  were 
taxed  by  the  registrar,  who  disallowed  the  items  for 
advertisement  of  sale  and  cost  of  inveptory  and  cata- 
logue, upon  the  principle  that  the  sheriff  had  not 
allowed  a  reasonable  time  to  elapse  between  seizure 
and  notice  of  sale,  but  ought  to  have  held  for  five 
days  like  a  bailiff  under  the  County  Courts  Act. 

The  sheriff  appealed. 

«/".  F.  P.  Itawlinaon,  for  the  appellant. — The  sheriff 
is  not  bound  to  wait  any  time  after  receiving  the  writ 
and  seiziDg  before  giving  notice  of  sale.  It  is  true 
that  a  bailiff  is  obliged  to  hold  for  five  days  under  the 
County  Courts  Act,  but  there  is  no  such  duty  on  a 
sheriff  at  common  law ;  apart  from  misconduct  he  is 
entitied  to  the  costs  of  his  levy :  In  re  Levy,  38  W.  R. 
784,  7  Morr.  125.  There  is  no  authority  showing  that 
the  sheriff  is  bound  to  wait.  His  duties  are  defined 
in  flection  145  of  the  Bankruptcy  Act,  1883,  s.  11  (i.) 
of  the  Bankruptcy  Act,  1890,  and  rule  118  of  the 
Bankruptcy  Bules,  1886.  [He  was  stopped  by  the 
court.] 

Whinneyy  for  the  respondent. — It  is  in  the  registrar's 
discretion  to  allow  items  of  costs  or  not.  Here  the 
sheriff  was  too  hasty  iQ  his '  action  and  unreasonably 
incurred  the  expenses  of  advertisement  and  making  a 
catalogue. 

Tauohan  Williams,  J.— I  am  of  opinion  that  this 
taxation  must  be  reviewed.  These  items  should  not 
have  been  taxed  off.  If  the  regintrar  had  used  his 
discretion  and  said  that  the  expenses  incurred  were 
unreasonable  under  the  circumstances,  I  should  have 
had  some  doubts  as  to  my  decision.  He  has,  however, 
laid  down  a  principle,  with  which  I  do  not  at  all 
agree,  that  the  sheriff  must  not  advertise  a  sale 
immediately  upon  receiving  the  writ.  The  sheriff's 
duty  is  to  have  regard  to  the  instructions  of  the 
execution  creditor  so  far  as  is  reasonable.  The 
execution  creditor  in  this  case  asked  him  to  hurry  on, 
and  it  was  reasonable  for  him  to  advertise  at  once. 

Kennedy,  J.,  concurred. 

Appeal  (Uloioed. 

Solicitors  for  the  appellant,  Lovdl,  Son,  6b  Pit- 
field. 

Solicitors  for  the  respondent,  Morgan,  Price,  A 
Morgan, 


July  16. 


a  B.  Div.  ) 

(Taughan  Williams,  J.)  j 

In  re  Hallett. 
Ex  parte  National  Insubanoe  Co.  (a.) 

Bankruptcy — Proof— Calls  on  sharee — Per  eon  injured 
by  disdaimer  —  Measure  of  damages — Bankruptcy 
Ad,  1883  (46  6k  47  Vict.  c.  52),  s.  55  (7). 

In  cases  of  proof  for  injury  sustained  by  the  operation 
of  a  disclaimer,  t?ie  measure  of  damages  is  the  amount 
lost  by  t?ie  loss  of  the  contract  disclaimed,  subject  to 
deductions  for  any  advantages  which  the  party  proving 
may  have  gained  by  the  disclaimer. 

(a.)  Beported  by  P.  M.  Fbancxe,  Esq.,  Barrister- 
at-Law. 


Appeal  by  the  liquidator  of  the  National  Insurance 
Co.  against  the  decision  of  the  trustee  of  the  separate 
estate  of  Milford  Hallett  rejecting  his  proof  for 
£4,000  for  damages  caused  to  the  company  by  the 
disclaimer  of  1,000  shares  not  fully  paid  up. 

The  bankrupt  had  been  the  holder  of  1,000  shares 
of  £5  each,  on  which  only  lOs.  per  share  was  paid  up. 
A  receiving  order  was  made  against  him  upon  the 
2nd  of  June,  1893,  and  his  trustee  disclaimed  the 
shares  upon  the  6th  of  August.  Prior  to  the  dis- 
claimer, a  call  had  been  made  by  the  company  of  10s. 
per  share,  and  upon  the  10th  of  August  another  call 
was  made  for  the  same  amount. 

Upon  the  4th  of  September  the  company  was 
ordered  to  be  wound  up,  whereupon,  by  the  terms  of 
the  articles  of  association,  the  whole  amount  of  the 
uncalled  capital  became  pavable. 

Upon  the  6th  of  September  the  liqoidatoi' tendered 
a  proof  for  £4,500,  but  the  trustee  rejected  all  but 
£500,  being  the  amount  payable  upon  the  call  made 
prior  to  the  disclaimer. 

Upon  the  31st  of  October  the  liquidator  tendered 
an  amended  proof  for  £4,000  for  damages  caused  by 
the  operation  of  the  disclaimer  (under  section  55  (7) 
of  the  Bankruptcy  Act,  1883).  The  trustee  rejected 
the  amended  proof. 

The  liquidator  appealed. 

Scrutton  {Moulton,  Q.C.,  with  him),  for  the  appel- 
lant.— The  company  asks  for  compensation  for  the 
injury  they  have  sustained  by  the  operation  of  the 
disclaimer.  The  point  is  covered  by  the  authority  of 
In  re  The  West  of  England  Bank,  Ex  parte  Budden  db 
Boberts,  27  W.  R.  906,  12  Ch.  D.  288.  The  rights  of 
the  company  may  be  assumed  to  be  the  same  as  they 
would  have  been  against  a  solvent  shareholder :  Ex 
parte  Llynvi  Coal  and  Iron  Co.,  20  W.  R.  105,  L.  R. 
7  Ch.  App.  28 ;  In  re  Mercantile  Marine  Assurance  Co., 
32  W.  R.  360,  25  Ch.  D.  415.  Mr.  HaUett  was  liable 
to  pay  £4,500  in  certain  events  which  have  now  come 
to  pass.  The  damages  sustained  by  the  company 
owing  to  the  disclaimer  are  the  amount  they  have 
lost  by  the  loss  of  his  contract  to  pay  the  calls, 
assuming  him  to  be  still  solvent. 

Herbert' Reed,  Q.C.,  BsidiWhaUily,  for  the  trustee.— 
We  admit  that  there  is  a  right  of  proof,  but  we  sub- 
mit that  it  ought  not  to  be  for  the  full  amount  of  the 
calls  that  were  payable.  The  damages  sustained  by 
operation  of  a  disclaimer  depnid  upon  the  real  loss 
sustained  by  the  company.  Mere  it  is  only  a  loss  of 
dividend,  for  Mr.  Hallett  was  bankrupt  before  the 
proof  was  made:  In  re  Muggeridge,  18  W.  R.  963, 
L.  R.  10  Eq.  443.  There  is  no  evidence  before  tiie 
court  to  show  that  the  company's  debts  will  swallow 
up  all  the  uncalled  capital,  and  if  there  is  a  surplus 
for  the  shareholders,  Mallett's  estate  will  gain  no 
benefit  owing  to  the  disclaimer. 

Yauohait  Williams,  J. — In  this  case  the  state  of 
circumstances  is  such  that,  but  for  the  disclaimer,  the 
liquidator  would  have  had  the  right  to  prove  for 
the  full  amoiuit  of  Mr.  Hallett*s  Uabilitv  to  the 
extent  required  for  the  purposes  of  the  liquidation.  I 
must  assume  that  the  fall  amount  would  have  been 
called  up,  when  there  would  have  been  a  right  of 
proof  against  Mr.  Hallett's  estate  for  the  full  amount 
of  calls  for  which  he  was  liable.  The  result  of  the 
disclaimer  is  that  that  right  of  proof  is  lost.    The 

Suestion  now  arises.  Is  there  anything  in  the  facts  of 
le  case  which  tends  to  reduce  the  damages  P  If  the 
liquidator  were  likely  to  get  any  advantage,  which  he 
would  not  have  got  but  for  the  disclaimer,  that  would 
have  to  be  considered;  for  instance,  if  the  shares 
which  came  back  to  him  were  of  any  value,  that 
value,  would  have  to  be  deducted.  But  these  shares 
have  no  value,  and  it  does  not   appear  that    the 
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liquidator  is  likely  to  get  anv  other  advantage  that  I 
can  put  a  value  on,  or  reduce  the  damages  bv.  I 
must,  therefore,  allow  the  proof  to  be  admitted  for 
the  full  amount. 

Appeal  allowed. 

Solicitors  for  the  appellant,    Parker,   Garrett,    <fc 
Parker, 

Solicitors  for  the  trustee,  Rooper  &  Whately. 


From  C.  A.  \  *     -i  i « 

(England).  /  -^P"^  ^^• 

British  and  Ambrigan  Trustee  and  Finance  Cor- 
poration (Limited  and  Beduoed)  v.  Coxtper.  (a.) 

Company-— Capital — Reduction — Purchase  of  ehares — 
Ultrd  vires — Cancellation  of  sJiares — Companies  Acts, 
1867,  s.  9,  and  1877,  m.  3,  4. 

The  court  can  sanction  a  scheme  of  reduction  of  capital 
which  involves  the  extinction  of  a  certain  number  of  two 
classes  of  shares  in  consideration  of  the  transfer  to  the 
holders  of  such  shares  of  a  portion  of  the  company* s 
property;  and  it  is  not  necessary  that  the  reduction 
should  equally  affect  all  holders  of  the  same  class  of 
shares* 

Part  of  a  company^s  business  was  carried  on  in  the 
United  States,  and  the  statutory  resolutions  were  passed 
to  reduce  the  capital  by  the  cancelUxtion  of  shares  held  in 
America  in  consideration  of  the  transfer  to  the  American 
shareholders  of  the  company* s  American  property.  The 
creditors  were  all  paid,  there  was  nothing  unjust  or 
equitable  in  the  proposed  scheme,  and  the  respondent  was 
the  only  shareholder  who  dissented.  Upon  application 
for  the  approval  of  the  court. 

The  scheme  {reversing  the  decision  of  the  Court  of 
A^eal)  was  sanctioned. 

Dicta  in  In  re  Denver  Hotel  Co.,  41  W.  R,  339. 
[1893]  1  Ch,  496,  disapproved. 

Hutton  V,  Scarborough  Hotel  Co.,  13  W.  R,  631, 
2  Dr,  &  8m,  521,  dissented  from  by  Lord  MiEtcnaghten. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  dated  the  2nd  of  May,  1893,  affiiming  that 
of  North,  J.,  dismissing  the  appellant  company's 
petition  for  a  confirmation  of  a  special  resolution  to 
reduce  its  capital.  The  facts  are  given  at  length  in 
the  Lord  Chancellor's  judgment. 

CozenS'Hardy,  Q,C,,  and  Kirby,  for  the  appellants. 
— ^North,  J.,  and  the  Court  of  Appeal  followed  the 
decision  in  the  Denver  Hotel  Co,*s  case,  41  W.  B.  339, 
[1893]  1  Ch.  495. 

They  referred  to  Lord  Macnaghten's  judgment  in 
Trevor  v.  WhitwoHh,  36  W.  B.  145,  12  App.  Cas. 
409,  436-8. 

Romer,  for  the  respondent. — ^The  statutory  con- 
ditions authorizing  reduction  have  not  be^  ful- 
filled. The  amount  to  be  returned  to  the  American 
shareholders  is  not  "in  excess  of  the  wants  of  the 
company  "  :  Companies  Act,  1877,  s.  3.  There  is  no 
power  to  alter  the  rights  of  the  shaxeholders  inter 
se:  In  re  Denver  Hotel  Co,  The  scheme  should  not 
on  ffeneral  principles  be  approved  by  the  court. 

He  referrod  to  In  re  Eobw  Vale  Steel,  Iron,  and 
Coal  Co.,  4  Ch.  D.  827,  25  W.  B.  Dig.  48 ;  OHffith 
V.  Paget,  25  W.  B.  821,  6  Ch.  D.  511. 


(a.)  Beported  by  Charlbs  H.  Grapton,  Esq., 
Bamister-at-Law. 


Cozens- Hardv,  Q.C,,in  reply,  referred  to  the  Aciof 
1867,  s.  10,  and  In  re  Direct  Spanish  Telegraph  Co., 
35  W.  B.  209,  34  Ch.  D.  307. 

Lord  Herschell,  L.C. — ^The  appellant  comptnj, 
on  the  18th  of  May,  1892,  presenteaa  petition  prtying 
that  a  special  resolution  passed  and  confirmed  at  eidn- 
ordinary  general  meetings  of  the  corporation  ini^ 
be  confbmed  b^  the  court. 

The  resolution  provided  for  a  modifioation  ot 
the  conditions  of  the  memorandum  of  associstioB 
by  a  reduction  of  the  capital  of  the  compsnj 
from  £2,000,000,  divided  mto  188,600  ordunrj 
shares  of  £10  each  and  114,000  gsoml 
founders'  shares  of  £1  each  (of  which  there  had 
been  issued  63,109  ordinary  and  72,298  geoeaJi 
founders'  shares),  to  £1,691,737,  divided  into 
160,767  ordinary  shares  of  £10  each  and  84,067 
general  foimden'  shares  of  £1  each,  and  tiiat  the 
remainder  of  the  capital — ^namely,  the  27,833  ordi- 
nary shares,  numbered  as  therein  mentioned — be  paid 
off  rthe  capital  represented  thereby  being  in  ezoes 
of  tne  wants  of  the  company),  and  that  audi  laat- 
mentioned  ordinary  and  general  founders'  abarei 
respectively,  and  all  lialnlity  thereon,  be  wfaoQj 
extmguished. 

The  company  had  carried  on  business  in  the  United 
States,  ana  a  portion  of  its  investments  were  in  that 
coimtry.  These  investments  had  been  made  on  tfce 
advice  of  a  committee  of  the  board  by  the  direeton 
resident  in  America.  Differences  arose  between  the 
board  of  directors  in  England  and  the  American  oosi- 
mittee  as  to  the  management  of  the  business  of  ^ 
corporation,  which  rendered  it  impossible  to  cany  oo 
such  business  both  in  England  and  the  United  Statoi 
with  advantage.  It  was  accordingly  determined  that 
the  best  course  to  be  adopted  was  t&at  the  company 
should  cease  to  carry  on  business  in  the  United  Slatea, 
and  it  was  arranged  that  the  American  invest- 
ments should  be  made  over  to  the  American  share- 
holders, subject  to  the  payment  of  £11,000  to 
the  corporation,  and  that  the  shares  held  hf 
the  American  shareholders  should  be  caaoelled,  tiim 
reducing  pro  tanto  the  capital  of  the  compviy.  The 
arrangement  was,  as  I  have  stated,  approved  by  tte 
shareholders  at  two  extraordinary  general  meeting^ 
All  the  creditors  of  the  company  have  either  been  pfid 
or  have  assented  to  the  arrangement.  ThA  intflreete 
of  the  shareholders  alone  have  therefore  to  be 
considered.  On  the  hearing  of  the  petition,  coofinaa' 
tion  by  the  court  was  opposed  by  one  of  their  nombff- 
North,  J.,  dismissed  the  petition  with  oosts,  and  lis 
decision  was  affirmed  by  the  Court  of  AppeaL 

The  case  was,  in  both  courts,  supposed  to  be 
governed  by  the  views  expressed  by  me  Court  d 
Appeal  in  the  case  of  The  Denver  Hold  Co.,  that  i 
company  could  not  reduce  its  capital  by  payiQ|  o^ 
some  of  its  shareholders  unless  all  shareholden  ol  tbe 
same  class  were  dealt  with  alike.  The  merits  of  tk 
arrangement  embodied  in  the  resolution  now  in  (jne^ 
tion  were  not  entered  into.  The  position  aasoo^ 
was  that  the  court  had  no  power  to  ocmfinn  it  a* 
being  uUrd  vires.  This  renders  it  necessary  to  ccs* 
sider  carefully  what  are  the  powers  confemd  ly^ 
Companies  Act,  1867,  and  the  amending  Act  of  1$<^- 
By  the  earlier  of  these  statutes,  companies  va«. 
for  the  first  time,  empowered  to  reduce  tneir  csoitil 
Section  9  provides  that  any  company  fiodtca  ^ 
shares  may,  by  special  resolution,  so  far  modiff  tk 
conditions  contained  in  its  memorandum  as  to  xedav 
its  capital;  and  by  section  11  a  compcuiy  whidk  btf 
passed  a  special  resolution  for  reducing  its  <Mip^ 
may  a^ply  to  the  court  by  petition  for  an  ordff 
oonfirming  the  reduction,  ana  on  the  beadnr  * 
the  petition,  the  court,  if  satisfied  that  etveiy 
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entitled  to  object  to  the  reduction  lias  either  been 
paid  or  been  secured  or  consents,  may  make  an  order 
oonfirming  the  reduction. 

In  consequence  of  views  indicated  by  the  late 
Master  of  the  Bolls  that  the  Act  of  1867  did  not 
sanction  the  return  of  unpaid  capital,  the  Act  of 
1877  was  passed.  It  was  enacted  by  section  3  that 
"(»pital,'^  as  used  in  the  Act  of  1867,  shall  include 
naia-np  capital,  and  the  power  to  reduce  capital  con- 
ferred hj  that  Act  **  shall  include  a  power  to  pay  off 
any  capital  which  may  be  in  excess  of  the  wants  of 
the  company."  To  the  terms  of  section  4  I  shidl 
have  occasion  to  refer  presently. 

It  will  be  observed  that  neither  of  these  statutes 
prescribes  the  manner  in  which  the  reduction  of 
capital  is  to  be  effected.  Nor  is  there  any  limitation 
of  the  power  of  the  oourt  to  confirm  the  reduction, 
except  Uiat  it  must  first  be  satisfied  that  all  the  cre- 
ditors entitled  to  object  to  the  reduction  have  either 
consented  or  been  paid  or  secured. 

Now,  it  can  scarcely  be  denied  that  such  a  scheme  as 
that  under  consideration,  by  which  certain  of  the 
shareholders  receive  a  part  of  the  assets  of  the  com- 
pany equivalent  to  their  shares  therein,  such  shares 
oeing  then  cancelled,  is  a  mode  of  effecting  a  reduc- 
tion of  the  capital  of  the  company. 

When  the  case  of  Trevor  v.  Whitworth  was  before  this 
House,  my  noble  and  learned  friend,  Lord  Macnaghten, 
said  (p.  437):  "  I  may  say  that  the  Act  of  1867,  as 
explamed  by  the  Act  of  1877,  seems  to  prohibit  a 
company  from  purchasing  its    own    shares,   except 
under  certain  stringent  conditions.    When  Parliament 
lanctions  the  doing  of  a  thing  under  certain  conditions 
and  with  certain  restrictions,  it  must  be  taken  that 
the  thing  is  prohibited  unless  the  prescribed  condi- 
tions and  restrictions  are  observed.    Now  the  Act  of 
1862  makes  no  provision  for  reduction  of  capital. 
The  Act  of  1867  allows  a  limited  company  to  reduce 
its  capital  under  conditions  which  carefully  protect 
the  interests  of  creditors.    The  Act  of  1877  explains 
that  the  power  to  reduce  capital  includes  a  power  to 
'  pay  off  any  capital  which  may  be  in  excess  of  the 
wants    of    the    company,*    and    it    dispenses     with 
some  of  the  prescribed  conditions  when  the  reduc- 
tion does  not  involve  either  the  diminution  of  any 
liability  in  respect  of  unpaid  capital,  or  'the  pay- 
ment to   any  shareholder  of  any  paid-up  capital.* 
It  follows  that   if   the   operation   be   effected   by 
payment  of  capital  to  any  one  shareholder,  all  the 
prescribed    conditions    must    be    followed.      Pay- 
ment of   capital  to  any  one  shareholder  is  just  as 
much  a  reduction  of  capital,  and  just  as  detrimental 
to  the   interests  of  creditors,  as  the  payment  of  the 
same  amount  among  all  the  shareholders  rateably. 
It  is  none  the  less  a  payment  off  of  capital  within 
the  meaning  of  the  Act  of  1867,  as  explained  by 
the  Act  of  1877,  because  the  shareholder  to  whom 
the  payment  is  made  renounces  in  turn  the  right  to 
participate  in  the  joint  stock  of  the  company." 

I  did  not  express  myself  so  definitely  on  the  point, 
rat  I  said : — **  Experience  appears  to  have  ^own 
;hat  circiunstances  might  occur  in  which  a  reduc- 
ion  of  the  capital  would  be  expedient.  Accord- 
ngly,  by  the  Act  of  1867,  provision  was  made 
enabling  a  company,  under  strictly  defined  conditions, 
o  reduce  its  capital.  Nothing  can  be  stronger  than 
bese  carefully- worded  provisions  to  show  how  incon- 
istent  vvith  the  very  constitution  of  a  joint  stock 
ompany,  with  limited  liability,  the  ri^ht  to  reduce 
is  capital  was  considered  to  be.**  Ana  further  on  I 
aid : — "  And  the  stringent  precautions  to  prevent 
be  reduction  of  the  cai>ital  of  a  limited  company, 
rithout  due  notice  and  judicial  sanction,  would  be 
ile  if  the  company  mieht  purchase  its  own  shares 
rbolesale,  and  so  effect  uie  desired  result.*' 


There  can  be  no  doubt  that  the  ratio  decidendi  in 
that  case  was  in  part,  at  least,  this :  that  a  company 
which  paid  away  its  assets  for  the  purchase  of  its 
own  shares  did  thereby  reduce  its  capital,  and  that 
not  in  a  manner  authorized  by  the  Legislature. 

If,  then,  the  scheme  which  the  oourt  is  asked  to  con- 
firm be  in  fact  one  for  reduction  of  capital,  I  am, 
with  all  deference,  at  a  loss  to  imderstand  how  the 
court  in  confirming  'it  could  be  acting  ultra  vires, 
seeing  that,  as  I  have  pointed  out,  the  statute  has  not 
prescribed  the  maimer  in  which  the  reduction  is  to  be 
carried  out,  nor  has  it  prohibited  any  method  of 
affecting  that  object.  Indeed,  ^e  provisions  of  sec- 
tion 4  of  the  Act  of  1877  recognize  that  a  scheme 
may  involve  the  payment  to  a  shareholder  of  a  part 
of  the  paid-up  capital,  for  that  section  enacts  that 
where  the  reduction  of  capital  hj  the  company  does 
not  involve  either  the  diminution  of  liabiUty  in 
respect  of  impaid  capital  or  the  payment  to  any 
shareholder  of  any  paid-up  capital,  the  creditors  of 
the  company,  unless  otherwise  directed  by  the  court, 
shall  not  be  entitied  to  object  or  required  to  consent 
to  the  reduction. 

In  the  case  of  the  Denver  Hotel  Co,,,  Lindley, 
L.J.,  in  delivering  the  judgment  of  the  court, 
said : — '*  If  this  transaction  really  was  a  purchase 
by  the  company  of  its  own  shares  from  one 
shareholder  only,  we  are  of  opinion  that  the  court 
could  not  sanction  it.  The  purchase  by  the 
company  involves  the  possession  by  the  company 
of  sufficient  assets  to  pay  for  the  shares  bought,  and 
the  capital  representea  by  such  shares  would  not  be 
lost,  nor  unrepresented  by  available  assets.  The 
capital  might  be  in  excess  of  the  wants  of  the  com- 
pany within  the  words  of  section  3  of  the  Companies 
Act,  1877.  But  these  words  cannot,  in  our  opinion, 
be  construed  so  as  to  enable  a  company  to  prefer  one 
shareholder  to  another  of  the  same  class  as  himself  by 
buying  up  his  shares,  and  we  cannot  regard  Lord 
Macuaghten*s  judgment  in  Trevor  v.  Whitworth  as 
intimating  that  any  such  transaction  is  within  the 
statute.  His  remarks  were  made  to  enforce  his  view 
that  apart  from  the  Companies  Acts,  1867  and  1877, 
it  is  lUtrd  vires  of  a  limited  company  to  buy  its  own 
shares,  even  if  its  memorandum  and  articles  expressly 
authorize  it  to  do  so.  But  he  was  not  contemplating 
preferring  one  shareholder  to  another  of  the  same  class 
as  himself.*' 

If  all  the  shareholders  of  a  company  were  of  opinion 
that  its  capital  should  be  reduced,  and  that  this  re- 
duction would  best  be  effected  by  paving  off  one 
shareholder  and  cancelling  the  shares  held  by  him, 
I  cannot  see  anything  in  the  Acts  of  1867  and  1877 
which  would  render  it  incumbent  on  the  court  to  re- 
fuse to  confirm  such  a  resolution,  or  which  shows 
that  it  would  be  ultra  vires  to  do  so. 

I  do  not  see  any  danger  in  the  conclusion  that  the 
court  has  power  to  confirm  such  a  scheme  as  that 
now  in  question,  or  any  reason  to  doubt  that  this  was 
the  intention  of  the  Legislature.  The  interests  of 
creditors  are  not  involved,  and  I  think  it  was  the 
policy  of  the  Legislature  to  entrust  the  prescribed 
majority  of  the  shareholders  with  the  decision 
whether  there  should  be  a  reduction  of  capital,  and, 
if  so,  how  it  should  be  carried  into  effect.  Hie 
interests  of  the  dissenting  minority  of  the  share- 
holders (if  there  be  such)  are  properly  safeguarded  by 
this :  that  the  decision  of  the  majority  can  only  pre- 
vail if  it  be  confirmed  by  the  court.  This  is  a  com- 
plete answer  to  the  argument,  ably  urged  by  Mr. 
Itomer  at  the  bar,  that  if  all  the  creditors  of  the  same 
class  were  not  dealt  with  in  precisely  the  same 
fashion,  the  interests  of  the  minority  might  be  un- 
justiy  sacrificed  to  those  of  the  majority. 

There  can  be  no  doubt  that  any  scheme  which 
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does  not  proride  for  uniform  treatment  of  share- 
holders whose  rights  are  similar  would  be  most 
narrowly  scrutinized  bj  the  oourt,  and  that  no  such 
scheme  ought  to  be  confirmed  unless  the  oourt  be 
satisfied  that  it  will  not  work  unjustly  or  inequitably. 
But  this  is  quite  a  different  thing  from  saymg  that 
the  court  has  no  power  to  sanction  it. 

It  was  further  argued  that  the  scheme  was  not 
within  the  statutory  powers  of  the  company,  inas- 
much as  these  were  confined  to  paying  off  *'any 
coital  which  may  be  in  excess  of  the  wants  of  the 
company."  I  may  observe  that  section  3  of  the  Act 
of  1877,  which  contains  these  words,  only  enacts  that 
the  power  to  reduce  capital  conferred  by  the  Act  of 
1867  "  shcdl  include  "  that  power.  But  even  if  this  is 
to  be  regarded  (which  I  am  far  from  saying  that  it  is) 
as  a  limitation  of  the  power  to  reduce  capital  by 
paying  off  paid-up  capital,  I  am  of  opinion  that  in 
view  of  the  alterations  intended  in  tne  method  of 
carrying  on  the  business  of  this  corporation  the  case 
is  one  in  which  the  reduction  has  been  effected 
because  the  capital  is  in  excess  of  the  requirements  of 
the  company. 

Assuming  that  it  is  within  the  power  of  the  oourt 
to  confirm  such  a  scheme  as  the  present,  it  was 
scarcely  contended  by  the  learned  counsel  who  repre- 
sented the  ren>ondent  that  there  was  any  ground  for 
refusing  to  do  so,  or  that  it  involved  any  result, 
either  unjust  or  inequitable ;  and,  indeed,  in  view  of 
the  evidence  before  uie  oourt,  it  would  not  have  been 
possible  successfully  to  maintain  such  a  contention. 

For  these  reasons  I  am  of  opinion  that  the  judg- 
ment appealed  from  should  be  reversed,  and  that  the 
special  resblution  should  be  confirmed,  and  I  move 
your  lordships  accordingly.  Having  regard  to  the 
fact  that  the  term  ** reduced'*  has  been  used  in 
describing  the  company  for  a  very  considerable  time, 
I  think  that  they  may  be  allowed  hereafter  to  dis- 
continue that  addition. 

Lord  Watson. — The  appellants,  who  are  a  com- 
pany limited  by  shares,  ask  the  court  to  confirm  a 
speoal  resolution  for  the  reduction  of  their  capital, 
which  has  been  passed  by  a  statutory  majority  of  the 
members.  'The  scheme  submitted  for  confirmation 
involves  the  cancellation  of  all  their  unissued  shares, 
and  also  the  application  of  part  of  the  available  assets 
of  the  company  to  the  purchase  and  extinction  of  a 
certain  proportion  both  of  general  founders*  shares 
and  ordmary  shares,  those  b^g  the  two  classes  into 
which  their  nominal  capital  is  divided.  If  the  scheme 
were  carried  out  their  reduced  capital  would  consist 
of  the  shares  now  held  by  those  members  whose 
interests  are  not  to  be  purchased  and  extinguished. 

The  company  have  practically  no  outside  creditors ; 
but  their  petition  is  opposed  by  the  respondent,  who 
owns  shares  of  both  classes.  At  the  bar  of  the  House 
he  did  not  maintain  that,  under  the  scheme  sought  to 
be  confirmed,  the  shareholders  of  either  class,  whether 
they  were  bought  out  or  continued  to  be  members, 
would  not  each  of  them  receive  a  fair  and  reasonable 
equivalent  for  his  present  interest  in  the  company, 
and  nothing  more.  He  relied  solely  upon  the  plea 
that  it  is  beyond  the  statutory  jurisdiction  of  the 
court  to  sanction  any  scheme  for  the  reduction  of 
capital  which  does  not  deal,  in  precisely  the  same 
way,  with  each  and  every  share  belonging  to  the 
same  class.  If  that  be  the  law,  it  is  manifest  that 
in  some  cases  the  result  might  be  unfortunate. 
Apart  from  the  interest  of  creditors,  the  question 
whether  each  member  shall  have  his  share 
proportionately  reduced,  or  whether  some  members 
shall  retain  their  shares  unreduced,  the  shares  of 
others  being  extinguished  upon  their  receiving  a  just 
equivalent,  is  a  purely  domestic  matter ;  and  it  may 


be  greatly  for  the  advantage  of  the  company  tikittke 
latter  alternative  should  be  adopted.  Ahboogb 
every  member  of  the  company  were  agreed  ai  to  £e 
desirability  of  taking  that  course,  if  the  plea  d  the 
respondent  be  well  founded  the  court  would  hsve  no 
power  to  assist  them. 

North,  J.,  dismissed  the  petition,  and  his  dedsoo 
was  affirmed  by  the  Appeal  Ck)nrt.      There  is  no 
record  before  us  of  what  was  said  by  the  kuned 
judges ;  but  it  appears  that  the  case  was  admitted  by 
counsel  to  be  within  the  rule  expressed  by  lindley. 
L.  J.,  in  In  re  Denver  Hotel  Co. ;  and  that  the  ideirai 
followed  as  a  precedent  binding  upon   them,  and 
without  discussion,  by  the  Appeal  Court.    In  tbt 
case  the  scheme  before  the  court  for  its  ajipioral 
embraced  a  transaction  for  the  sale  of  one  of  theooiB- 
pany  *s  assets  to  a  shareholder.    The  sale  was  to  be  in 
consideration  of  a  sum  of  £3,000,  and,  as  lAaSHej, 
L.J.,  states  ([1893]  1  Oh.,  at  p.  504),  <'in  hitkt 
consideration  of  ms  surrendering  his  shares  to  the 
company."    North,  J.,  who  had  refused  ocmfirmstioB, 
held  that  the  transaction  amounted  in  substance  to  ibe 
repayment  of  capital  to  part  of  a  class  of  shareholdwi, 
without  ike  assent  of   one-seventii  of  the  whole; 
and,  in    those    circumstances,  his  lordship  wai  d 
opinion  that  he  had  no  power  to  give  effect  to  tk 
arrangement,  although    he  considered   it  to  be  & 
beneficial   one,    and  would  have  been  prepared  to 
sanction  it  if  he   had   the  power  to  do  sa    Tbe 
Appeal  Court  reversed  his  judgment,  and  oonfiitasi 
the  resolution.    They  held  that  the  transactinn  wu 
not  a  purchase  but  a  surrender  of  shares,  which  ooold 
have    oeen  effected  by  the    company   withoat  ib» 
sanction  of  the  oourt.    Londley,  Ii.J.,  said  ([1^] 
1  Ch.,  at  p.  505),  *'If  this  transaction  really  was  a 
purchase  by  the  company  of  its  own  shares  from  oc^ 
shareholder  only,  we  are  of  opinion  that  the  eooit 
could  not  sanction  it.    The  purchase  by  the  oompeay 
involves  the  possession  by  tpe  company  of  mdSiaesi 
assets  to  pay  for  the  shiures  bought,  and  the  cepii^ 
represented  by  such  shares  would  not  be  lost  nor  «&- 
represented  by  available  assets.    The  capita  ai^i 
be  in  excess  of  the  wants  of  the  company,  wiUiin  tk 
words  of  section  3  of  tiie  Companies  Act,  1877.    ^ 
these  words  cannot,  in  our  opmion,  be  oonstraed  s> 
as  to  enable  a  company  to  prefer  one  shareholds  ^ 
another  of  the  same  class  as  himself,  by  baying  np  ^ 
shares,  and  we  cannot  regard  Lord  Marfiaghfra'* 
judgment  in  Trevor  v.  Whittoorth  as  intimating  tibit 
any  such  transaction  is  within  the  statute." 

I  agree  with  the  Lords  Jostioes  in  thfnking  thst  ^ 
observations  made  in  Trevor  v.  Whiiwof&,  hf  or 
noble  and  learned  friend  Lord  Macnaghten  were  b^ 
intended  to  have,  and  have  not,  any  direct  besd^ 
upon  the  construction  of  the  powers  committed  totk 
court,  with  respect  to  reduction  of  ci^tal,  by  the  itf 
of  1867.  and  subsequent  statutes.  They  were  dxree^ 
to  the  point  that  the  purchase  of  its  own  shares  ty  > 
company,  although  made  on  terms  adTantageoB,  a> 
in  effect,  a  reduction  of  its  paid-up  ouatal,  tad  & 
therefore,  tdtrd  vires  of  the  company.  For  the  par^ 
poses  of  thia  appeal,  the  dedsion  of  the  Honet* 
Trevor  v.  WhUivorih  does  not  appear  to  me  to  fe 
farther  than  to  affirm  that  the  purchase  of  xte  ifasref 
by  a  company  is  one  of  the  me&ods  by  wbkk  s  rt- 
duction  of  its  capital  can  be  effected.  It  <kes  o^ 
establish  that  reduction  by  that  method  is  wsf* 
deeply  tainted  with  illegality  than  any  other  seM^ 
by  which  the  same  result  is  attainable.  To  mjvmi 
the  only  substantial  question  arising  in  this  appeel  & 
whether  these  empowering  statutes  ^ve  juriwico* 
to  entertain  proposals  for  reduction  of  a^tal  m  taj 
manner  whatever  of  which  the  coort  may  appcofe. 
or  whether  its  jurisdiction  is  excluded  in  theee«^ 
proposals  to  reduce  oaptal  by  the  purchase  of  ^»^ 
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Section  9  of  the  Act  of  1867  contains  the  leading 

enactments  upon  this  subject. '  It  enables  a  company 

limited  by  shares  so  far  to  modify  the  conditions  in 

its  memorandum  of  association  as  to  reduce  its  capital, 

U  aathorized  to  do  so,  by  its  regulations  as  originally 

framed,  or  as  altered  by  specisJ  resolution.    Section 

11  proyides  that  a    company  which  has  passed  a 

speoal  resolution  to  that  effect  may  apply  to  the 

court  for  its  confirmation.     Specific  directions  are 

giyen  for  the  guidance  of  the  court,  with  the  view  of 

protecting  the  interests  of  creditors  of  the  petitioning 

compaDY ;  but,  in  so  far  as  concerns  the  interests  of 

its  members,  I  do  not  find  a  single  expression  in  the 

Act  tending  to  indicate  that  the  discretion  of  the 

court  to  grant  or  refuse  such  an  application  does  not 

extend  to  every  possible  mode  of  reducing  capital. 

The  decision  df  the  Appeal  Court  in  In  re  Denver  Hotel 

Co.  proceeds  upon  the  view  that  reduction  by  purchase 

of  shares  is  not  covered  by  the  words  of  section  3  of 

the  Act  of  1877.     Assuming  that  view  to  be  correct, 

the  clause  does  not,  in  my  opinion,  derogate  from  the 

rights  already  given  to  companies,   subject  to  the 

approval  of  the  court,  by  the  Act  of  1867.    It  does 

not  profess  to  give  a  complete  definition  of  these 

rights;  it  simply  explains,  and  possibly  extends,  in 

some    particulars,    the  provisions    of    the    previous 

statute.    The  next  clause  (section  4)  contains  a  proviso 

which  appears  to  me  to  support  the  inference  that 

capital  may  be  legitimately  reduced  by  buying  out 

some  of  the  members  of  the  company.    It  dispenses 

with  certain  conditions  required  by  the  Act  of  1867, 

except  in  cases  where  the  reduction  of  capital  involves 

''  either  the  diminution  of  any  liability  in  respect  of 

unpaid  capital,  or  the  payment  to  any  shareholder  of 

any  paid-up  capital."     These  last  words  appear  to 

contemplate  that  repayment  of  paid-up  capital  may 

be  made  either  to  all  or  to  one  or  more  of  the  body  of 

shareholders. 

For  these  considerations  I  cannot,  notwithstanding 
the  able  argument  of  Mr.  Homer  for  the  respondent, 
resist  the  conviction  that  the  courts  below  were  bound 
to  entertain  the  present  case,  and  to  dispose  of  it  upon 
its  merits.  I  see  no  reason  to  doubt  that  the  Court 
of  Appeal  arrived  at  a  just  conclusion  in  In  re  Dtnvtr 
Hotel  Co,y  although  I  am  by  no  means  satisfied  that 
the  surrender  made  in  that  case  was  one  which  the 
company  could  lawfully  accept  without  the  sanction 
of  the  court.  In  Trevor  v.  Whitworth  Lord  Mac- 
Daghten  said  (12  App.  Gas.,  at  p.  438),  '*  I  conceive  that 
there  can  be  no  objection  to  the  surrender  of  shares 
which  are  liable  to  forfeiture.  A  surrender  of  shares 
n  return  for  money  paid  by  the  company  is  a  sale, 
md  open  to  the  same  objections  as  a  sale,  whatever 
expression  may  be  used  to  describe  or  disguise  the 
ransaction.*'  I  concur  in  that  opinion ;  and  I  do 
lot  think  the  transaction  ceases  to  be  a  sale  in  sub- 
tance  when  the  surrender  of  his  share  forms,  not  the 
phole,  but  part  only,  of  the  consideration  given  by  a 
hareholder  in  exchange  for  an  asset  of  the  company. 
Seeing  that  the  respondent  has  not  argued  that  any 
1  justice  would  follow  to  himself  or  any  other  member 
f  the  company,  I  concur  in  the  judgment  moved  by 
be  Lord  Chancellor. 

Lord  Macnaghten. — I  agree.  Under  the  Com- 
anies  Act,  1862,  it  was  not  competent  for  a  company 
mited  by  shares  to  reduce  its  capital.  Such  an 
peration  would  have  been  in  contravention  of  one  or 
lore  of  the  statutory  conditions  of  the  memorandum, 
hich  the  Act  as  it  then  stood,  made  unalterable.  The 
[fficolty,  however,  was  removed  shortly  afterwards 
IT  legislation.  The  Companies  Act,  1867,  declares 
lat  any  company  limited  by  shares  may  by  special 
solution  so  far  modify  the  conditions  contained  in 
B  memorandum,  if  authorized  so  to  do  by  its  regula- 


tions, as  orgiually  framed  or  as  altered  by  special 
resolution  as  to  reduce    its  capital.      The  power  is 
general.    The  exercise  of  the  power  is  fenced  round 
by  safeguards  which  are  calculated  to  protect  the 
interest  of  creditors,  the  interests  of  shareholders,  and 
the  interests  of  the  public.    Creditors  are  protected 
by  express  provisions.  Their  consent  must  be  promised 
or  their  claims    must  be  satisfied.    The  public,  the 
shareholders,     and    every    class     of    shareholders, 
individually  and  collectively,  are  protected  by  the 
necessary  publicity  of  the  proceedings  and  by  the 
discretion  which  is    entrusted  to  the  court.     Until 
confirmed  by  the  court  the  proposed  reduction  is  not 
to  take  effect  though   all  the  creditors  have   been 
satisfied.   When  it  is  confirmed  the  memorandum  is  to 
be  altered  in  the  prescribed  manner  and  the  company 
as  it  was  makes  a  new  departure.     With  these  safe- 
guards, which  are  certainly  not  inconsiderable,  the 
Act  apparently  leaves  the  company  to  determine  the 
extent,  the  mode,  and  the  incidenee  of  the  reduction, 
and  the  application  or  disposition  of  any   capital 
moneys  which  the  proposed  reduction  mav  set  free. 
The  Companies  Act,  1877,  was  passed  mainly  in  order 
to    remove  certain  doubts  created  by  the  decision 
of  Sir  G.  Jessel  in  the  Ebbw  Vale  case,  which  was  a 
surprise  to  the  profession  at  the  time,  and  which  is, 
I  believe,  generally  thought  to  have  been  incorrect. 
At  any  rate,  the  Act  of  1877  gives  no  support  or 
countenance  to  the  construction  which  Sir  G.  Jessel 
adopted.    In  fact,  it  destroys  the  foundation  of  the 
learned  judge's  argument.     While  it  dispenses  with 
the  intervention  of  the  court  in  the  case  of  reduction 
of  capital  by  the  cancellation  of  shares,  not  taken  or 
agreed  to  be  taken  by  any  person,  it  yet  reserves  to 
the  court  the  power  of    requiring    the  consent  of 
creditors  in  the  case  of  reduction  by  cancellation  of 
lost  capital,  the  very  case  in  which  Sir  G.  Jessel 
thought  such  a  requirement  so  unreasonable  that  he 
felt  constrained  to  hold  that  the  case  itself  was  not 
within  the  Act.    The  Companies  Act,  1877,  declares 
that  certain  cases  to  which  in  Sir  G.  JessePs  opinion 
the  Act  of  1867  did  not  apply  shall  be  included  in  the 
power  conferred  by  that  Act.     It  introduces  some 
valuable  amendments,  and  it  is  useful  in  throwing 
light  upon  the  scope  of  the  earlier  Act.    It  is  clear, 
for  instance,  from  section  4  that  the  court  must  look 
at  the  arrangement  as  a  whole,  and  have  regard  to 
all    the    circumstances  of   the   case,   and  the  con- 
sequences which,  to  use  the  language  of  the  Act,  the 
reduction   ''involves.**      Then  it  is  clear  from  the 
following  part  of  the  section  that  in  the  opinion  of 
the  Legislature  reduction  of  capital  is  a  matter  which 
concerns  or  may  concern  the  public.     The  court  must 
take  everything  into  accoimt  before  confirming  the 
reduction.    But  there  is  not  a  word  in  the  Act  of 
1877  from  beginning  to  end  tending  to  narrow  the 
scope  of  the  Act  of  1867.    The  generality  of  the 
power  conferred  by  that  Act  is  left  wholly  untouched. 
Turning  to  the  facts  of  the  case  under  appeal,  your 
lordships    have    before    you    an    English    company 
limited  by  shares,   and  formed  for  the  purpose   of 
engaging  in  financial  undertakings  of  every  sort  and 
description  in  every  part  of  the  globe.     Its  main 
purpose,    however,    was    to    make    investments    in 
JSnglish  and  American  securities,  and  the  operations 
so  far  have  been  confined  to  that  field.    The  English 
business  is  under  the  control  of  the  board  of  directors 
in    London.      The    American     business     has    been 
managed  by  some  of  the  directors  who  are  resident  in 
Ameiica  acting  as  a  committee  under  the  supervision 
of  the  London  board.     For  some  time  past  there  has 
been  friction  between  the  London  board  and  the 
American  committee.     The  board  were  cautious  and 
old-fashioned.     The  committee  advocated  a  bolder 
policy,  and  demanded  a  freer  hand.     Matters  were 
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approaohing  a  deadlock.  At  last,  after  rnuoh  nego- 
tiation, bo&  sides  arrived  at  the  conclusion  that  a 
separation  of  interests  was  desirable.  It  was  seen 
that  in  the  state  of  Uie  market  winding  np  would  be 
disastrous  to  all  concerned.  So  it  was  proposed  that 
the  American  shareholders  who  were  content  to 
follow  the  American  committee  should  take  over  the 
American  assets  and  sever  their  connection  with  the 
company,  and  that  the  English  shareholders  should 
take  the  English  assets,  receiving  an  agreed  sum  by 
way  of  adjustment.  The  proposed  arrangement  has 
been  approved  by  special  resolution  at  general 
meetings  in  which  the  American  shareholders  appar- 
ently took  no  part.  The  application  to  the  court 
was  for  an  order  confirming  a  reduction  of  capital  to 
meet  the  arrangement.  It  is  for  the  company,  and 
for  the  company  aloue,  to  judge  of  the  prudence  of 
the  course  proposed.  The  objects  of  the  company 
are  wide  enou^  to  employ  or  swallow  up  the  wealtn 
of  Lombard-street  or  the  C^ty  of  London.  But,  again, 
it  is  for  the  company  to  determine,  subject,  of  course, 
to  the  statutory  provisions  for  the  protection  of 
creditors  whether  its  capital  under  the  circumstances, 
and  in  view  of  the  policy  approved  by  the  share- 
holders, is  or  is  not  in  excess  of  its  present  wants. 
It  is  not  suggested  by  the  one  shareholder  who  stands 
alone  in  opposing  the  application  that  the  majority 
are  acting  oppressively,  or  that  the  arrangement  is 
unfair  or  inequitable  in  the  ordinary  sense  of  those 
words.  His  real  objection,  rather,  seems  to  be  that 
he  prefers  the  American  system  of  doing  business,  and 
that  he  has  more  confidence  in  the  American  com- 
mittee than  in  the  London  board.    Why  should  the 

reposed  arrangement   not  be  carried  into  effect? 

'he  House  has  not  the  advantage  of  any  judgment 
on  the  question  either  in  the  court  of  first  instance  or 
in  iJie  Court  of  Appeal.  It  seems  to  have  been  con- 
ceded in  both  courts  that  the  case  was  governed  by 
the  judgment  of  the  Court  of  Appeal  in  the  Denver 
Hotel  Co,  case.  The  actual  decision  in  that  case  does 
not  touch  the  question,  although  there  are  some  ob- 
servations of  the  learned  Lord  Justice  who  delivered 
the  judgment  of  the  court,  which,  if  accepted,  would 
conclude  the  matter.  Speaking  for  myself,  I  cannot 
see  any  substantial  distinction  between  the  Denver  Hotel 
Co,  case,  where  the  reduction  was  confirmed,  and  the 
present  case,  where  it  is  admitted  that  if  the  view  of 
the  Court  of  Appeal  in  the  Denver  Hotel  Co,  case  be 
correct  confiroiation  must  be  refused.  In  both  cases, 
as  it  seems  to  me,  you  have  a  purchase  by  a  limited 
company  of  its  own  shares,  for  I  cannot  agree 
that  a  transaction  which  involves  a  surrender  of 
shares  as  part  of  the  consideration  is  anything 
but  a  purchase  of  shares  within  the  meaning  of 
opinion  of  this  House  in  Trevor  v.  IVkitworth, 
Undoubtedly,  as  lindley.  L.J.,  observes,  "  the 
cases  upon  reduction  of  capital  are  not  in  a  satis- 
factory state.*'  There  are  authorities  in  which  it 
seems  to  be  laid  down  that  a  proposed  reduction  of 
capital  cannot  be  confirmed  if  it  involves  a  purchase 
bv  the  company  of  its  own  shares  and  for  that  reason 
alone.  That  of  itself,  however,  cannot  be  a  sufficient 
reason.  The  shares  are  not  to  be  purchased  out  of 
the  company's  registered  capital,  but  out  of  moneys 
withdrawn  from  the  capital  and  set  free  by  the  reduc- 
tion. A  company  cannot  employ  any  part  of  the 
capital  with  which  it  is  reg^tered  so  loug  as  it  forms 
part  of  its  registered  capital  in  the  purchase  of  its 
own  shares.  But  if  it  proposes  to  reduce  its  capital 
in  accordance  with  the  statutory  provisions  wnich 
empower  it  to  do  so,  there  is  no  reason  why  it  should 
not  employ  the  fund  set  free  by  the  reduction,  in  the 
purchase  of  shares  which  it  is  intended  to  extinguish. 
Nothing  can  be  more  contrary  to  the  principle  of  the 
Companies  Acts  than  the  return  of  capital  by  a  com- 


pany limited  b^  shares.  But  if  capital  money  ii  8et 
free  by  reduction  of  capital,  no  one  ever  suggested 
that  it  could  not  be  returned  to  the  skareholdoi,  and, 
indeed,  the  Act  of  1877  declares  that  such  an  open- 
tion  is  included  in  the  power  conferred  by  tiie  Ad  of 
1867.  The  fact  that  a  thing  is  prohibited  if  it  tt  done 
in  the  wrong  way  and  at  a  time  when  the  oircom- 
stances  of  the  case  do  not  justify  it  is  no  reason  for 
holding  the  thing  prohibited  if  it  is  to  be  done  in  the 
right  way  and  when  it  is  justified  by  circumstanoei. 

Mr.  Bomer,  who  argued  the  case  very  well,  did 
not  press  this  point  as  constituting  in  itnelf  a  nffi- 
cient  answer  to  the  application.    The  reduction,  \a 
said,  was  not  objecttonable  simply  because  it  inrolved 
a  purchase  by  the  company  of  its  own  shares,  but 
because  a  purchase  by  a  company  limi;^  hj  diaz«a 
of  some  of  its  own  shares  must  involve  deahog  w& 
shareholders  members  of  one  and  the  same  dan  ia 
different  ways.      Ton  cannot,   he  said,    ledooe  or 
extin^^uish  some  of  a  class  of  shares  without  eqaaHy 
reducmg  or  extinguishing  all  the  others  of  the  same 
class.    That  was  the  objection  which,  in  the  opinion 
of  the  Court  of  Appeal,  would  have  been  fatal  to  the 
application  in  the  Denver  Hotel  Co,  case  if  the  oomt 
had  regarded  the  transaction  as  really  a  purdiase  of 
shares.    The  words  of  section  3  of  the  Act  of  18TT 
''cannot,  in  our  opinion,"  says  Lindley,  L-J.,  "he 
construed  so  as  to  enable  a  company  to  prefo'  ou 
shareholder  to  another  of  the  same  class  as  himself 
by  buying  up  his  shares."     With  all  deference,  1 
venture  to  thmk  tliat  mode  of  stating  tiie  prowmtisa. 
is  really  begging  the  question.    It  assumes  that  ^ 
person  whose  shares  are  to  be  purchased  is  gating  a 
preference— an  undue  advantage  for  himself  at  the 
expense  of  his  fellow-shareholders.     But  why  should 
that  assumption  be  made  ?    The  person  whoee  dians 
are    bought  gets    monev  or  money's  worth.     Th« 
persons  on  whose  behalf    the  oompuiy  buys  hait 
their  own  shares  improved  by  the  value  of  the  sham 
extinguished.     If  the  parties  to  the  transaction  coa« 
to  the  condusion  that  the  bargain  is  a  fair  one,  why 
should  the  court  say  that  there  is  a  preference  on  tb 
one  side  or  on  the  other  ?    If  there  is  nothing  jadm 
or  inequitable  in  the  transaction,  I  cannot  see  th&t 
there  is  any  objection  to  allowing  a  company  Hmited 
by  shares  to  extinguish  some  of  its  shares  withoot 
dealing  in  the  same  manner  with  all  other  shares  d 
the  same  class.    There  may  be  no  real  inequality  ia 
the  treatment  of  a  class  of  shareholders,  altboof^ 
they  are  not  all  paid  in  the  same  coin  or  in  coin  d 
the  same  denomination. 

It  is  not  easy  to  ascertain  the  origin  of  the  o^bj«- 
tion  urged  on  behalf  of  the  respondent,  thoogh  it  )m 
been  put  forward  not  unfrequently.  It  seems  to  ba^e 
grown  out  of  the  dedsion  in  the  case  of  Hutttm  r. 
Scarborough  Cliff  Hotel  Co.,  13  W.  B.  631,  2  Dr.  * 
Sm.  521,  on  which  Mr.  Bomer  relied.  In  tiial  ow 
the  company's  memorandum  of  aasociatioo  declared 
that  the  capital  was  divided  into  a  oertain  nnmbtf  d 
shares.  There  was  nothing  in  the  memormndnni  or 
in  the  articles  to  indicate  that  the  shares  might  be  d 
different  classes.  The  directors  found  that  meyoo^ 
not  issue  the  whole  as  ordina^  shares.  A  8p» 
resolution  was  passed  authorizing  the  direoton  ^ 
issue  a  certain  number  as  preference  shares.  1^ 
proposed  issue  was  restrained  at  the  suit  of  as  oftS- 
nary  shareholder,  on  the  groimd  mainly  that,  sltkoi^ 
the  company  had  passed  a  special  re8<datioiD  astiur- 
izing  the  issue  of  preference  shares,  they  had  not  ^ 
terms  altered  one  of  the  original  articles  whkh  pro- 
vided for  equality  among  shar^olders  in  respect  ci 
dividends.  The  company  then  passed  a  ^ecd 
resolution  altering  the  obnoxious  article.  Tbaj  wt^ 
again  met  by  an  application  for  an  ininnctios.  asi 
the  injunction  was  granted  by  Eindeisley,  T.d,  «c 
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the  ground  that  there  was  an  implied  stipulation  in 
the  memorandum  of  association  that  all  the  share- 
holders should  stand  on  an  equal  footing  as  to  the 
reoeipt  of  dividends,  and  that  what  was  proposed  to 
he  done  was  "  oontrary  to  the  very  nature  of  a  joint- 
stock  company/'  and  was  ''  an  alteration  in  the  con- 
Btitntion  of  the  company." 

It  is  difficult  to  understand  what  the  learned  Yice- 

Chsuoellor  meant  hv  the  expression  "  constitution  of 

the  company,"  and  it  is  difficult  to  deal  with  an 

BTgoment  resting  on  a  phrase  so  vaffue.    Nor  is  it 

easy  to  understand  the  Yice-OhanceUor's  view  that 

equality  amon^  shareholders  in  respect  of  dividends 

was  an  **  imphed  stipulation  in  the  memorandum." 

There  is  notning  in  the  Act  of  1862,  or  in  any  other 

Act,  requiring   the   memorandum   to    oontam    any 

reference   to   the   rights   of   shareholders    inter   se. 

The   division    of    the    capital    into    shares    of    a 

certain  fixed  amount  which  must   appear   in    the 

memorandum  would  not  be  altered  or  affSected  by 

issuing  some  of  shares  as  preference  shares.     The 

practical   result   of   that    decision   has   been    that, 

except  in  cases  coming  within  the  rule  laid  down  in 

Harruon   v.   Meancan  Railway    Co.^  23  W.  R.  403, 

L.  B.  19  Eq.  358 — a  decision  which  has  not  met  with 

universal  acceptance— no  company  limited  by  shares 

that  has  not  tusen  power  by  its  memorandum  to  issue 

preference  shares  nas  been  able  to  raise  additional 

capital   in    the  manner  most  advantageous  to    its 

shareholders  and  its  creditors.    It  seems  to  me  that 

the  decision  in  Button  v.  Scarborough  Cliff  Hotel  Co, 

was  not  founded  upon  a  sound  view  of  the  Companies 

Act,  1862,  and  I  respectfully  dissent  from  it. 

I  have  the  less  hesitation  in  expressing  this  view  be- 
cause I  find  that  Cotton,  L.  J.,  has  disapproved  of  the 
chief   ground  on  which  the    decision    was    based: 
Guinness  v.  Land  Corporation  oflrdandy  31  W.  R.  341, 
22  Ch.  D.   349,   377.     "In  reality,"  he  says,   "it 
is  not  by  implication  from  the  construction  of  the 
memorandum  that  the  equality  of  the  shareholders  as 
regards  dividends  arises,  but  by  the  implication  which 
the  law  raises  as  between  partners  unless  their  con- 
tract has  provided  the  contrary."    lindley,  L.J.,  in 
a  later  case  {In  re  South  Durham  BreweJ^y  Co,,  31 
Ch.  D.  261),  takes  the  same  view.     I  agree  that  the 
equality  of  shareholders  as  regards  dividends  is  not 
an  implied  condition  of  the  memorandum.    But  I 
doubt  whether  it  is  necessary  to  have  recourse  to  the 
doctrines  of  partnership.    It  seems  to  me  that  if  the 
sum  of  the  interest  of  persons  concerned  in  a  joint 
adventure  is  divided  into  shares  of  equal  amount, 
distinguished  by  numbers  for  the  purpose  of  identifi- 
cation, but  with  no  other  distinction  between  them, 
express  or  implied,  it  follows,  as  a  self-evident  propo- 
sition, that  the  interests  of  the  shareholders  in  respect 
of  their  shares  as  regards  dividend  and  everything 
dse  must  be  equal. 

In  the  result,  therefore,  I  am  of  opinion  that  the 
objection  on  the  part  of  the  respondent  is  not  well 
founded.  I  think  the  proposed  reduction  is  within 
the  power  conferred  by  the  Act  of  1867.  "There  is 
nothing  in  tiie  Act,"  as  North,  J.,  has  observed  in 
In  re  Barrow  Hcematite  Steel  Co.,  37  W.  R.  249,  39 
Ch.  D.  582,  594,  "  which  requires  that  the  reduction 
should  be  spread  either  equally  or  rateably  over  all 
the  shares  of  the  company."  There  is  nothing,  in  my 
opinion,  tinfair  or  inequitable  in  the  arrangement  in- 
volyed  in  the  proposed  reduction,  and  I  see  no  rea- 
son why  it  should  not  be  confirmed. 

liord  MoBBiB.— I  concur  with  the  judgment  which 
las  been  proposed. 

Lord  HSBSOHELL,  L.C.— I  xmderstand  that  the 
)arties  agreed  that  there  should  be  no  costs  on  either 


side,  and  that  arrangement  is,  I  think,  under  the  cir- 
cumstances reasonaUe. 

Judgment  appealed  from  reversed,  and  special 
resolution  confirmed;  the  company  to  be  cdlowed  here- 
after to  discontinue  the  use  of  the  word  "  Reduced  J* 

Solicitors  for  the  appellants,  Ashurst,  Morris^ 
Crisp,  <fc  Co, 

Solicitors  for  the  respondent,  LinkHaters,  Hackwoodf 
Addison,  ds  Brown, 


In  re  X.  (a  Pebson  incapable  op  MANAama  his 
Affahus).  (a.) 

Lunacy  —  Settlement  —  Tenant  for  life  incapable  of 
managing  his  affairs  —  Person  appointed  to  act — 
Mansion-house — Exercise  of  power  of  sale — Jurisdic- 
tion to  make  order — Lunacy  Act,  1890  (53  Vict,  c,  6), 
ss.  116,  120,  128. 

A  tenant  for  life  under  a  settlement  which  contained  a 
general  power  of  sale  of  the  settled  estate  having,  by 
reason  of  mental  infirmity,  become  incapable  of  managing 
his  affairs,  his  eldest  son  was,  under  section  116,  sub- 
section 1  (d),  of  the  Lunacy  Act,  1890,  authorized  to 
manage  the  estate  and  to  exercise  the  power  by  statute  or 
under  the  settlement  vested  in  the  tenant  for  life  of 
granting  leases. 

Held,  that  the  Lords  Justices  had  jurisdiction,  under 
sections  120  and  128  of  the  Act,  to  authorize  the  person 
so  appointed  to  act  for  the  tenant  for  life  to  sell  the 
mansion-house. 

In  re  Martha  Baggs,  38  S,  J,  127,  distinguished. 

This  was  an  application  for  an  order  authorizing 
the  applicant  to  seU  a  mansion-house  and  other  parts 
of  a  certain  settled  estate. 

The  settlement,  which  was  made  in  August,  1858, 
contained  a  power  for  the  tenant  for  life  for  the  time 
being  in  actual  possession  of  or  entitled  to  the  reoeipt 
of  the  rents  and  profits  of  the  settled  estate,  with  the 
consent  of  the  trustees  of  the  settlement,  to  sell  or 
exchange  all  or  any  of  the  settled  hereditaments, 
and  for  such  purpose  to  revoke  all  or  any  of  the  uses, 
trusts,  powers,  and  provisions  of  the  settlement,  and 
to  appoint  any  uses,  estates,  or  trusts  which  should  be 
thought  necessary  or  expedient  to  effectuate  such  sale 
or  exchange.  The  puronase-money  was  to  be  paid  to 
the  trustees. 

In  1885  X.  became  tenant  for  life  in  possession 
under  the  settlement,  and  in  1886  X.  and  his  eldest 
son  the  applicant,  executed  a  resettlement  of  the 
estate,  but  X.  retained  his  life  interest  under  the 
settlement  of  1858.  X.,  through  mental  infirmity, 
whidi  occasioned  a  sudden  failure  of  memory,  subse- 
quently became  incapable  of  managinffhis  affairs,  and 
his  eldest  son  was,  on  the  15th  of  July,  1891,  by 
order  made  under  section  116,  sub-section  1  {d),  of 
the  Lunacy  Act,  authorized  to  manage  the  settled 
estate  and  to  exercise  on  behalf  of  X.  the  powers 
vested  in  the  latter  by  statute  or  under  the  settlement 
of  granting  such  leases  of  the  settled  hereditaments 
as  tne  master  in  lunacy  should  approve. 

A  sale  of  the  mansion-house  and  park  was  desir- 
able, inasmuch  as  the  character  of  the  neighbourhood 


(a.)  Reported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law« 
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of  the  settled  estate  had  changed  in  recent  years,  and 
this  application  was  now  made  for  an  order  aathoriz- 
ing  X.B  eldest  son  to  exercise  on  behalf  of  X.  the 
power  of  sale  contained  in  the  settlement  of  1858. 

In  paragraph  5  of  the  statement  of  facts  which  had 
been  prepared  it  was  alleged  that  the  power  of  sale 
in  the  settlement  of  1858  did  not  extend  to  the 
mansion-house,  but  that  there  were  special  provisions 
in  the  resettlement  of  1886  which  extended  such  power 
of  sale  so  as  to  allow  the  sale  of  the  mansion-nouse 
or  any  sale  under  the  Settled  Land  Act,  1882. 

It  appeared  on  the  hearing  of  tiie  application  that 
the  first  portion  of  paragraph  5  was  erroneous,  and 
that  the  power  of  rale  in  the  settlement  of  1858  was 
a  general  power  of  sale,  and  consequently  extended 
to  the  mansion-house. 

CozeTU'ffardy,  Q.O,,  and  In^k  Joyce,  for  the  appli- 
cant.— ^The  court  has  jurisdiction  to  make  the  oraer 
under  sections  120  and  128  of  the  Lunacy  Act,  1890. 
Section  128  is  identical  with  section  137  of  the  Lunacy 
B^ulafion  Act,  1853,  imder  which  the  exercise  of 
analogous  powers  has  been  authorized :  In  re  NeviU, 
31  Ch.  D.  161,  34  W.  B.  Dig.  168 ;  In  re  Elizabeth 
Blake,  W.  N.,  1887,  p.  173 ;  In  re  Bowmer,  7  W.  B. 
313. 

(7.  T.  Miichell,  for  the  surviving  trustee  of  the 
settlement. — I  am  willing  to  consent  to  the  sale.  In 
In  re  Martha  Baggs,  38  Soucitobs'  Joubnal,  127,  the 
court,  however,  considered  there  was  no  power  given 
by  the  Settled  Land  Act  to  authorize  the  exercise  of 
the  powers  of  that  Act  under  circumstances  similar  to 
the  present. 

Llia)LET,  L.  J. — ^The  point  in  In  re  Martha  Baggs 
was  whether  the  court  could  authorize  a  sale  under 
the  Settled  Land  Act  where  the  lunatic  had  not  been 
so  found  by  inquisition,  and  it  was  held  that  the  court 
could  not  do  so.  That  case  was  decided  exdusivelv 
on  the  Settled  Land  Act,  and  has  nothing  to  do  wiui 
the  present  case. 

I  think,  now  that  we  imderstand  the  facts,  that 
there  is  no  difi&culty  at  all  in  seeing  that  the  court 
has  jurisdiction  to  authorize  the  gentleman  who  is 
appointed  to  take  care  of  the  supposed  lunatic  to 
exercise  this  power  of  sale.  The  difficulty  has  arisen 
from  a  mistake  in  the  statement  of  facts.  We  are 
not  asked  to  run  counter  to  In  re  Martha  Bagge,  or  to 
run  counter  to  the  Settled  Land  Act.  We  aro  asked 
to  apply  sections  120  and  128  of  the  Lunacy  Act, 
1890,  to  the  power  conferred  by  the  settlement, 
authorizing  the  touint  for  life  here  to  concur  in  the 
sale,  inter  oZia,  of  the  mansion-house.  The  statement 
of  facts  must  be  amended  by  striking  out  para- 
graph 6. 

LoPES,  L.  J. — Clearly  we  could  not  do  this  under 
the  Settled  Land  Act.  The  power  there  given  is 
confined  to  the  case  of  a  person  who  is  a  lunatic  so 
found  by  inquisition.  I  am  of  opinion,  beyond  all 
question,  that  the  combined  effect  of  sections  120  and 
128  of  the  Lunacy  Act,  1890,  together  with  the  power 
contained  in  the  settlement,  enables  that  to  be  done 
which  is  desirable  in  this  case. 

Dayet,  L.  J. — ^I  agree. 

Solicitors,  Orover,  Ewnphreys,  <fc  Son. 


®otttt  at  fipptM. 


June  20;  July  16. 


From  Prob.  Div.  and 

Adm.  Div. 
(lindley  &  Lopes,  L. JJ.] 

Thomassbt  v.  Thoxasskt.  (a.) 

Divorce — Mainterumce  of  children — 20  db  21  Vict*  c  85, 
8.  35—22  <fc  23  Vict.  c.  61,  8.  4. 

The  Divorce  (hurt  hoe  power  to  make  proviiicn  for 
the  maintenance  of  children  during  the  whok  period  of 
infancy — that  is,  ufUil  they  attain  the  age  o/twenty'^me 
yeare. 

Blandford  v.  Bhindford,  [1892]  P.  148,  40  W.  B. 
Dig.  80,  overruled. 

Appeal  from  an  order  of  Jeone,  P. 

On  the  15th  of  March,  1892,  the  p^itio&er,  ICo. 
Thomasset,  obtained  a  decree  for  divorce  from  titt 
respondent.  On  the  8th  of  August,  1893,  an  ocdsr 
was  made  for  the  payment  by  the  leqKndent  to  the 
petitioner  of  permanent  alimony  at  the  rate  of  £266 
per  annum,  and  £23  Os.  8d.  per  annum foreaoh  ol  te 
four  younger  children  of  the  marriage  for  fUr 
maintenance  and  education.  On  the  27th  of  Macdi, 
1894,  the  eldest  of  the  four  children*  Dozothy,  a  gni 
attained  sixteen.  On  the  1st  of  June,  1894,  an  ocdff 
was  made  by  the  registrar,  on  the  amlioataoD  of  the 
respondent,  that  the  aUowanoe  of  Jb23  6s.  8d.  for 
such  child's  maintenance  and  eduoatioo.  should  oeaie. 
This  order  was  affirmed  by  the  President  on  tibe  4^ 
of  June. 

The  petitioner  appealed. 

The  Matrimonial  Oanses  Act,  1857  (20  &  21  Yki. 
c  85),  s.  35,  provides :  *'  In  any  suit  or  other  pro- 
ceeding for  obtaining  a  judicial  separation  or  a 
decree  of  nullity  of  marriage  and  on  maj  petition  far 

'        Y  nor 


dissolving  a  marriage  the  court  may  trom 
time,  before  making  its  final  decree,  make  aoeh 
interim  orders,  and  may  make  sudi  proviaion  in  tiis 
final  decree  as  it  may  deem  just  and  proper  -wHk 
respect  to  the  custody,  maintenance,  ana  edncatMU 
of  the  children  the  marriage  of  wbo&e  parents  is  the 
subject  of  such  suit  or  other  proceeding,  and  may,  if 
it  shall  think  fit,  direct  proper  proceedings  to  be  tSkm. 
for  placing  such  children  under  the  protection  of  the 
Ck)urt  of  Chancery." 

The  amending  Act,  1859  (22  &  23  Vict,  c  61),  s.  4, 
provides:  "  The  court,  after  a  final  decree  of  fmSkid 
separation,  nullity  of  marriage,  or  diwolntina  of 
marriage,  may,  upon  amplication  (by  pelitioii)*  fv 
se  make  from  time  to  time  all  toefa  on 


this  purpose] 

and  provisions  with  respect  to  the  custody, 

tenance,  and  education  of  the  diikbran  ihb  : 

of  whose  parents  was  the  subject  of  the 

for  placing  such  children  under  the  pcoteotion  ol  te 

Court  of  Chancery,  as  might  have  been  made  ky 

such  final  decree  or  by  interim  orders  in  earn  fitf 

proceedings   for   obtaining  such   deoree  wen  stil 

pending    .    .    .    •" 


Inderwick,  Q.C.,  and  Searle,  for  the  ^^ 
The  court  has  power  to  make  provision  for  the  dbSd 
after  it  has  attamed  sixteen.  This  case  is  praetioiiSj 
an  appeal  from  tlie  decision  in  Blan^ifdrd  ▼.  BkmJ 
/ord,  [1892]  P  148,  40  W.  B.  Dig.  80. 

They  reierred  to  Baoon  v.  Bacon,  L.  B.  1  P.  ft  IL 
167,  14  W.  B.  Prob.  Dig.  1 ;  Sealet  ▼<  8eaid^  4  Sw.  4 
Tr.  230,  9  W.  B.  Prob.  Dig.  18 ;  Bad  ▼.  Bad,  1  Sv. 
&  Tr.  392,  9  W.  B.  Prob.  Dig.  18 ;  MUford  ▼.  JH- 
ford,  17  W.  B.  1063,  L.  B.  1  P.  &  M.  715;  Mtrtkr, 

(a.)  Beported  by  C.  F.  DuvqaiTi  Bsq.» 
at-Lawt 
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GouBT  OF  Appeal. 


Thokasset  V,  Thomasset. 


CoTTBT  OP  Appeal. 


March,  15  W.  R.  799,  L.  R.  1  P.  &  M.  440;  Beni/tmY. 
Benyon,  24  W.  R.  950,  1  P.  D.  447 ;  Hunt  v.  Hunt,  31 
W.  B.  724,  8  P.  D.  161. 

Batfford,  Q.C,  and  Barnard,  for  the  respondent. — 
Most  of  the  cases  dted  are  under  section  45  of  tiie  Act 
of  1857  or  section  5  of  the  Act  of  1859,  which  deal 
with  the  alteration  of  settlements.  Maintenance 
follows  onstody,  the  limit  of  age  being  sixteen. 
[They  cited  Ryder  v.  Byder,  9  W.  R.  440,  2  Sw.  & 
Tr.  225;  Wehater  v.  Wehiter,  31  L.  J.  P.  &  M.  184; 
MaUin$on  v.  Mallinson,  14  W.  R.  973,  L.  R,  1  P.  & 
H.  221.]  Bland/ord  y.  Bland/ord  was  rightly  decided. 
They  also  referred  to  In  re  Agar  EllU,  32  W.  R.  1, 
24  Oh.  D.  317 ;  Simpson  on  Infante,  2nd  ed.,  pp.  141, 
142;  and  the  Juoicatare  Act,  1873,  s.  25,  sub- 
section 10. 

Inderufick,  Q.C,  in  reply,  referred  to  In  re  EtM 
Broum,  33  W.  R.  79,  13  a  B.  D.  614,  and  Short 
t  Mdlor's  Practice  of  the  Crown  0£Boe,  p.  343. 
pEiDfSLEY,  L J'.^The  jurisdiction  of  the  court  under 
tiie  rules  of  equity  used  to  be  larger  than  ^ose  under 
the  rules  of  the  common  law.] 

Cur.  adv,  vuU, 
LiNDLEY,  L.J.,  after  stating  the  facte  above  set  out, 
continued : — The  order  of  June  1,  1894,  was  affirmed 
by  the  President,  not  because  he  was  of  oj^tnion  that 
under  the  drcumstanoes  of  the  case  it  was  just  or  ex- 
pedient to  vary  the  former  order  of  August  8, 1893,  but 
simplv  because  he  was  of  opinion,  as  a  matter  of  law, 
that  the  order  of  August  8, 1893,  ou|^ht  to  be  discharged 
as  regards  the  child  who  had  attamed  sixteen.  The 
object  of  this  appeal  is  to  have  the  view  of  the  law 
reconsidered.  The  question  thus  raised  is  one  of  very 
considerable  im^rtance,  and  renders  it  necessary  to 
consider  the  jurisdiction  and  practice  of  tiie  Divorce 
Court  as  regards  the  custody,  maintenance, 
and  education  of  children.  Before,  however, 
referring  to  the  stetutes  which  relate  to  this 
matter,  it  is  desirable  to  state  shortly  the  law 
and  practice  of  the  courte  of  oommon  law  and 
chanceiy  and  of  the  eodeeiastical  courte  as  regards 
infante.  In  former  times  the  eodeeiastical  courte 
appointed  guardians  for  infante  in  testamentaiy 
causes  and  cases  of  intestacy  (see  4  Bum.  Ecdes. 
Law,  7th  ed.,  p.  142),  but  it  is  so  long  since  these 
courte  have  interfered  between  parent  and  child  that 
it  is  needless  to  refer  further  to  them.  The  jurisdic- 
tion of  courte  of  law  was  exercised  by  habeas  corpus. 
The  principles  on  which  courte  of  common  law  act  in 
dealing  with  persons  brought  up  under  a  Tiaheas  corpus 
are  very  dearly  stated  in  Coleridge,  J.'s  judgment  in 
Beg.  V.  OreenhiU,  4  A.  &  E.,  at  p.  643.  [His  lordship 
read  that  iudgment,  and  continued : — ^]  The  age  at 
which  a  child  is  deemed  to  have  a  discretion  is  K>ur- 
teen  in  the  case  of  a  b^  and  and  sixteen  in  the  case 
of  a  girl :  see  Beg.  v.  Clarke,  5  W.  R.  222,  7  E.  &  B. 
186.  The  age  of  sixteen  appears  to  have  been 
adopted  by  reason  of  the  language  used  in  the  statute 
4  &  5  Ph.  &  M.  relating  to  the  abduction  of  girls : 
see  Beg.  v.  Howes,  3  E.  &  E.  332  (9  W.  R.  99,  under 
the  name  of  Ex  parte  Bar/ord).  After  a  child  has 
attained  the  age  of  discretion  a  court  of  oommon  law 
will  set  it  free  if  illegally  detained,  but  will  not  force  a 
child  against  his  or  her  will  to  remain  with  his  or  her 
father  or  legal  guardian,  although  Lord  Mansfield 
said  that  the  oourt  had  a  discretion  as  to  the  order  it 
would  make :  see  Bex  v.  Delavel,  3  Burrows,  1435,  and 
Ex  parte  Hopkins,  3  P.  W.,  at  p.  155.  It  must  not, 
however,  be  infezred  from  the  decisions  referred  to 
above  that  a  father  has  no  legal  right  to  the  custody 
of  his  ohild  after  he  or  she  has  attained  the  age  of 
fourteen  or  sixteen.  The  father's  right  to  such  cus- 
tody exitte  until  the  child  attains  twenty-one.  This 
If  dearly  atated  in  Hargreayee's  note  to  Coke  on 


Littleton,  p.  88.  This  right  of  the  father  was  extended 
by  12  Car.  2,  c.  24,  s.  8,  which  enabled  him  by  de^ 
or  will  to  appoint  a  guardian  for  any  of  his  childreii 
until  they  attain  twenty-one. 

The  right  of  the  father  himself  as  guardian  of  his 
children  to  their  custody  until  they  attain  twenty-one 
is  taken  for  granted,  although  not  expressly  declared 
in  this  statute.  Such  right,  moreover,  was  distinctiy 
recognized  hj  Patteson,  J.,  in  an  opinion  given  l^ 
him  when  a  judge  to  Sir  Erskine  Perry :  see  Beg.  v. 
Clarke,  6  W.  R.,  at  p.  225,  7  Ell.  &  BL,  at  p.  199,  and 
was  again  recognized  by  Cockbum,  C.J.,  in  Beg, 
V.  Howes.  Lastiy,  this  right  was  reoentiy  emphati- 
cally asserted  by  the  Court  of  Appeal  in  Jn  re  Agar 
EUis,  32  W.  R.  1,  24  Ch.  D.  317,  where  an  attempt 
was  made  to  remove  a  |;irl  over  sixteen  from  the  care 
of  her  father.  The  jurisdiction  of  the  Court  of  Chan- 
cery over  infante  is  twofold.  In  so  far  as  it  depends 
on  the  law  relating  to  write  of  haheas  corpus,  the 
power  of  the  court  appears  to  have  been  the  same  as 
tiiat  of  courte  of  common  law.  But  quite  indei>en- 
dently  of  those  write  the  Court  of  Chancery  exercised 
the  ^wer  of  tiie  Crown  as  jKirens  pafrics  over  infante, 
and  m  the  exercise  of  this  jurisdiction  the  ^wer  of 
tiie  court  has  always  been  much  more  extensive  than 
that  possessed  by  courte  of  common  law  under  a  writ 
of  habeas  corpus:  see  In  re  Spence,  2  Ph.  252,  and 
JMT  Cotton,  L.J.,  in  In  re  Agar  EUis,  and  Iteg,  v. 
QyngdU,  [1893]  2  Q.  B.  232.  The  Court  of  Chancery 
has  exercised  this  larger  power  in  aid  of  fathers  and 
guardians  over  childien  who  have  attained  the  age  of 
discretion.  Thus,  in  Hall  v.  Hail,  3  Atk.  721,  and  in 
Anon.,  2  Yes.  sen.  374,  boys  over  sixteen  have  been 
compelled  to  go  to  the  schools  sdected  by  their 
guardians,  and  in  Todd  v.  Lymes  reierred  to  in  Bimp- 
on  Infante,  2nd  ed.,  p.  145,  a  boy  of  seventeen  was 
taken  from  a  monastery  and  given  up  to  the  father. 
What  the  wishes  of  the  boy  were  does  not,  however, 
appear.  In  the  exercise  of  this  jurisdiction  the  righte 
of  fathers  and  legal  guardians  were  always  respected, 
but  were  controlled  to  an  extent  unknown  at  common 
law  by  considering  the  real  welfare  of  the  infante : 
see  Jn  r«  Magrath,  41  W.  R.  97,  [1893]  1  Ch.  143, 
and  the  cases  there  referred  to.  As  regards  main- 
tenance the  parente'  obligations  were  measured  both 
at  law  and  in  equity  by  the  poor  laws.  I  know  of 
no  case  in  which  a  father  has  been  ordered  by  a 
court  of  equity  to  maintain  his  child.  Courte  of 
equity  ordered  children  to  be  maintained  out  of  their 
own  property.  But  the  jurisdiction  as  to  mainten- 
ance and  education  was  limited  to  such  property. 
By  the  Judicature  Act,  1873,  each  division  of  the  High 
Court  can  exercise  the  jurisdiction  of  the  old  Court 
of  Chancery,  and  by  section  25,  clause  10,  it  is  enacted 
that  "in  questions  relating  to  the  custody  and  edu- 
cation of  infante  the  rules  of  equity  shall  prevaiL" 
This  enactment  enables  all  divisions  of  tne  High 
Court,  even  on  habeas  corpus,  to  regard  something 
more  than  strict  legal  righte  of  fathers  and  guardians, 
and  requires  aU  the  divisions  to  recognize  the  cardinal 
principle  on  which  the  Court  of  Chanoexv  alwavs 
proceeded— viz.,  that  in  dealing  with  iunints  the 
primary  consideration  is  their  benefit.  This  view  of 
the  enactment  was  distinctiy  adopted  and  acted  ui>on 
by  the  Court  of  Appeal  in  Beg.  v.  Oyngall,  in  whidi 
the  Master  of  the  Rolls  explained  some  previous 
observations  made  by  him  in  In  re  Agar  EUis,  and 
which  observations  had  apparentiy  been  somewhat 
misunderstood. 

Having  made  these  preliminary  observations,  I 
proceed  to  consider  tiie  jurisdiction  of  the  Divorce 
Court  as  regards  the  custody  and  maintenance  of 
the  diildren  of  persons  divoroed  or  judidaUy 
separated.  The  Act  of  20  &  21  Yiot  c  85,  s.  86, 
runs  thus ;  [His  lordship  read  the  seotioiiy  and  eon*' 
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tinaed: — ]  This  power  was  extended  to  applica- 
tions made  after  decree  by  22  &  23  Yict.  o.  61,  s.  4. 
SHis  lordship  read  it,  and  oontinued : — ]  The  joris- 
[iction  thus  conferred  is  far  greater  thiui  that  exer- 
cised by  any  court  previously  existing.  This  was 
ei^y  seen,  and  is  explicitly  stated  in  Marsh  y.  Marsh, 
7  W.  E.  129,  1  Sw.  &  Tr.  312,  and  SpraU  v.  SpraU,  6 
W.  E.  860,  1  Sw.  &  Tr.  215.  Nothing  can  be  wider 
than  the  discretion  and  power  conferred  upon  the 
Divorce  Court  by  those  two  sections.  It  can  order 
parents  to  Tnaintain  and  educate  their  children  at 
their  own  expense,  which  no  court  could  do  before. 
And  if  it  were  not  for  the  decisions  to  which  I  am 
about  to  refer,  I  should  have  thought  that  the  power 
to  order  payment  of  a  prop^  sum  for  the  mamten- 
ance  and  education  of  the  children  under  twenty-one 
of  persons  who  had  been  divorced  or  judicially 
separated  too  clear  for  reasonable  doubt.  I  can  dis- 
cover no  ground  for  saying  that  infants  between  the 
ages  of  fourteen  or  sixteen  and  twenty-one  are  not 
children  within  the  meaning  of  the  above  enactments. 
The  necessity  for  providing  children  with  mainten- 
ance and  education  does  not  stop  at  fourteen  or  six- 
teen, and  neither  the  necessities  of  the  case  nor  the 
language  of  the  statutes  require  or,  in  my  opinion, 
admit  of  a  construction  which  limits  the  power  of  the 
oourt  to  provide  for  children  under  fourteen  or  six- 
teen. However,  there  are  decisions  to  the  effect  that 
the  power  of  the  court  is  so  limited,  and  the  President 
has  considered  himself  bound  by  those  decisions.  It 
is  necessary  to  examine  them.  There  are  five  in  all — 
viz.,  three  before  the  Judicature  Act  and  two  since. 
Those  before  the  Act  are— (1861)  Ryder  v.  Ryder, 
custody ;  (1862)  Webster  v.  Webster^  maintenance ; 
(1866)  Mallinson  v.  MaUinson,  custody.  Ryder  v. 
Ryder  was  a  decision  of  the  full  court,  consisting  of  Sir 
Cresswell  Cresswell,  Willes,  J.,  and  Channell,  B. ;  and 
it  was  there  decided  that  the  court  had  no  jurisdiction 
to  make  any  order  as  to  the  custody  of  children  over  six- 
teen. Themain  groimd  for  this  decision  appears  to  have 
been  that  courts  of  common  law  did  not  make  orders 
disposing  of  the  custody  of  children  over  sixteen,  and 
the  Divorce  Court  had  not  the  children  before  it,  and 
could  not  therefore  enforce  against  them  any  order  it 
might  make.  This  reasoning  does  not  appear  to  me  satis- 
factory. The  Divorce  Court  could  decide  as  between 
the  parents  which  parent  should  have  the  custody 
of  the  children.  And  even  if  the  Divorce  Court 
could  not  bring  the  children  before  it  and  exercise 
jurisdiction  over  them,  still,  if  the  Divorce  Court  had 
made  an  order  binding  on  the  parents,  such  an  order 
might,  if  necessary  and  proper,  have  been  enforced 
by  proceedings  in  Chancery.  The  effect  of  Ryder  v. 
Ryder  practically  was  to  enable  a  delinquent  father  to 
get  up  the  age  of  his  infant  child  as  an  answer  to  an 
application  for  an  order  for  its  custody.  This  was,  in 
my  opinion,  an  unfortunate  decision;  but  it  is  one 
from  which  the  Judicature  Acts  have,  in  my  opinion, 
set  us  free.  It  was  also  wrone  to  hold  as  a  matter  of 
law  that  maintenance  followed  custody,  and  l^t  the 
court  had  no  jurisdiction  to  order  maintenance  for  a 
child  over  sixteen.  This  was  decided  in  Webster  v. 
Webster,  although  Willes,  J.,  in  Ryder  v.  Ryder  had 
pointed  out  that  it  did  not  follow  from  that  decision 
that  maintenance  could  not  be  ordered  for  a  child 
over  sixteen.  Even  before  the  Judicature  Act,  1873, 
the  cases,  in  my  judgment,  went  too  far. 

But  after  that  Act  I  confess  my  inability  to  under- 
stand how  it  can  be  right  to  hold  that  the  statutory 
discretion  oonf  erred  upon  the  oourt  is  restricted  within 
the  narrow  limits  previoudy  supposed.  And  in 
Benyon  v.  Benyon  an  allowance  was  made  for  a 
child  until  twenty-one.  However,  in  Blandford  v. 
Blandfordy  the  late  President  of  the  Divorce  Court 
(Sir   Charles  Butt}  distinctly  held  that  the  court 


had  no  power  to  make  an  order  as  to  the  custody,  or 
maintenance,  or  education  of  a  child  who  was  over 
sixteen  years  of  age.  The  attention  of  the  President 
does  not,  however,  appear  to  have  been  called  either  to 
the  Judicature  Act,  1873,  or  to  the  case  of  In  re  Agar 
Ellis,  and  his  decision,  in  my  judgment,  was  erro- 
neous. In  the  present  case  the  learned  President 
has  simply  followed  Bland/ord  v.  Bland/ord,  which 
he  considered  to  be  binding  on  him.  Ldl  my  judg- 
ment the  wide  discretion  conferred  on  the  Divorce 
Court  by  the  Divorce  Acts  has  been  unduly  restricted 
by  judicial  decision.  Such  discretion  ought  to  be 
exercised  in  each  particular  case  as  the  circumstanoes 
of  that  case  may  require.  And  in  exercising  sodi 
discretion  the  Divorce  Court,  which  has  now  all  the 
powers  of  the  old  Court  of  Chancery,  is  not  and  ought 
not  to  consider  itself  fettered  by  any  supposed  rule  to 
the  effect  that  it  has  no  power  to  make  orders  under 
the  Acts  respecting  the  custody,  maintenance,  or  edu- 
cation of  infants  who,  being  males,  are  over  fourteen, 
or  who,  being  females,  are  over  sixteen.  I  am  dearly 
of  opinion  that,  whether  the  children  are  males  or 
femsues,  the  jurisdiction  conferred  by  the  sections  of 
the  Divorce  Acts  on  which  this  case  turns  can,  since 
the  Judicature  Acts  at  all  events,  be  exercised  during 
the  whole  period  of  infancy — that  is,  until  the  children, 
whether  males  or  females,  att^  twenty-one  — 
although  I  do  not,  however,  say  that  a  child  who  has 
attained  years  of  discretion  can,  except  under  verf 
special  circumstances,  be  properly  ordered  into  tiie 
custody  of  either  parent  ag^ainst  such  child's  own 
wishes.  The  appeal  must,  therefore,  be  allowed,  and 
the  case  must  be  remitted  to  be  dealt  with  on  its 
merits,  freed  from  the  fetter  by  which  the  discretkHi 
of  the  judge  was  previously  consider^  to  be  re- 
stricted. The  costs  of  the  appeal  must  be  bome  by 
the  respondent. 

Lopes,  L.  J. — This  is  a  very  important  case,  and  as 
we  are  expressing  a  view  different  from  that  pre- 
viously entertained,  I  desire  to  give  my  reasons  lor 
the  conclusion  at  which  we  have  arrived. 

The  jurisdiction  of  the  Divorce  Court  with  regard 
to  the  custody,  maintenance,  and  education  of  children 
of  parents  divorced  or  judicially  separated  is  derived 
from  section  35  of  the  Act  20  &  21  Vict.  c.  S5,  extended 
to  applications  made  after  decree  by  22  &  23  Yict.  c 
61,  8.  4.  [His  lordship  read  the  sections,  and  con- 
tinued : — ']  These  are  the  sections  which  the  court  is 
now  called  upon  to  construe. 

If  I  was  construing  these  sections  for  the  first  tii^ 
apart  from  authority  I  should  have  no  hesitation  in 
holding  that  a  wide  and  comprehensive  power  was 
conferred  on  the  Divorce  Court  enabling  the  coort,  in 
the  case  of  parents  who  by  their  misconduct  had  sub- 
jected themselves  to  its  jurisdiction,  to  order  them  to 
educate  and  maintain  at  their  own  cost  the  childreB 
of  the  marriage  so  long  as  they  should  be  under  the 
age  of  twenty-one ;  a  power,  however,  to  be  exercised 
at  the  discretion  of  the  court  according  to  the  par- 
ticular circumstances  of  each  case  in  wmoh  its  inter- 
ference is  invoked. 

It  is  difficult  to  see  on  what  ground  infants  under 
the  age  of  twenty-one  are  not  to  be  regarded  as 
childi^  within  the  meaning  of  section  3o.  Kor  can 
I  understand  on  what  ground  the  obligation  to  main- 
tain and  educate  them  ia  to  determine  at  the  ages  of 
fourteen  in  the  case  of  males  and  sixteen  in  the  €su» 
of  females,  even  if  the  right  to  their  custody  was  to 
terminate  at  those  periods.  There  is  nothing  in  sec- 
tion 35  warranting  such  a  conclusion,  and  hsriag 
regard  to  the  words  of  the  section  I  should  be  slov  to 
adopt  such  a  construction  unless  compelled  so  to  do. 
Education  and  maintenanoe  are  as  necessary  be> 
tween  the  ages  of  fourteen  or  sizteea  aod  twenty* 
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one  as  before  those  periods,  and  to  leave  a  child  at  the 
age  of  fourteen  or  sixteen  without  any  provision  for 
its  maintenanoe  and  education  in  the  case  of  parents 
divorced  or  judicially  separated  would  be  inhuman, 
and  could  never  have  been  intended  by  the  Legisla- 
ture. Apart  from  authority  I  do  not  understana  that 
the  President  would  so  have  interpreted  the  sections  in 
question.  I  rather  gather  that  his  view  was  in  favour 
of  the  construction  which  I  place  upon  the  sections, 
bat  he  considered  himself  bound  as  he  was  by  pre- 
vious decisions  of  his  court. 

I  proceed   to  consider  those   decisions   and   the 
grounds  upon  which  they  were  based.   Byder  v.  Byder 
was  decided  in  1861  by  the  full  court,  consistiDg  of 
Sir  Gresswell  Cress  well,  Willes,  J.,  and  Channell,  B., 
and  it  was  held  that  the  court,  under  the  35th  section 
of  the  Divorce  Act,  has  no  jurisdiction  to  make  any 
order  as  to  the  custody  of  cmldren  upwards  of  sixteen 
years  of  age ;  but  Willes,  J.,  said  at  the  conclusion  of 
his  judgment:    "The  question  as  to  any  order  in 
respect  of  the  maintenance  of  children  above  sixteen, 
if  necessary,  is  not  affected  by  our  present  decision." 
And  this  didum  is  more  fully  given  in  the  report  of 
ih^  same  case  in  30  L.  J.  P.  &  M.  44,  47,  where 
the  learned  judge  is  reported  to  have  said :  "It  is 
not  to  be  inferred  that  the  court  has  no  power  to 
order  the  maintenance  of  children  between  the  ages  of 
sixteen  and  twenty-one.    It  may  well  confer  a  Mnefit 
on  parties  not  before  it,  but  that  is  a  very  different 
thing  from  it  interfering  with  their  Hberty,  and  order- 
ing them   to  do  something  which    they  may   not 
approve."     Webster  v.  Weht^  was  decided  in  1862  by 
on  Cresswell  Cresswell,  and  in  that  case  the  Judge 
Ordinary,  although  the  dictum  of  Willes,  J.,  in  Byder  v. 
Byder  was  brought  to  his  notice,  held  that  the  court 
had  no  power  to  order  that  a  provision  should  be 
made  for  the  maintenance  and  education  of  a  diild 
above  the  age  of  sixteen,  saying  "  that  in  his  opinion 
the  maintenance  followed  the  custody."    I  am  at  a 
loss  to  understand  on  what  the  learned  judge  based 
this  opinion,  even  if  he  thoujB^ht  the  power  with 
regara    to   the    custody  terminated    at  i^t   age. 
MaUinson   v.  MdUinson   came   before   the  court  in 
1866,   and  Lord  Penzance,  following  Beg,  v.  Howee, 
considered  that  the  power  of  the  c6urt  to  control  the 
cnstody  of  children  terminated  at  the  age  of  sixteen. 
These  are  all  the  decisions  before  the  Judicature  Act, 
1873. 

Smoe  the  Judicature  Act  there  are  two  cases  to 
which  it  is  necessary  to  refer.  The  one  is  Benyon  v. 
Benyon^  where  an  order  for  maintenance  was  made 
for  a  child  until  twenty-one.  The  other  is  Bland/ard 
V.  Bktnd^ord,  the  case  upon  which,  as  I  understand, 
the  I^resident  acted.  In  this  case  the  late  President 
held  that  the  court  had  no  power  to  make  provision 
for  the  maintenance  of  children  above  the  age  of  six- 
teen. He  says :  "  It  is  perfectly  dear  on  principle 
and  authority  that  if  I  were  dealing  with  the  first  of 
the  matters  mentioned  in  the  sections,  that  is,  with 
coBtody,  I  should  have  no  power  to  make  an  order  as 
to  the  custody  of  a  child  who  had  attained  the  age  of 
sixteen  years." 

When  we  come  to  the  next  matter — education — the 
sections  can  only  be  intended  to  applv  to  ttxe  educa- 
tion of  young  persons,  and  are  oertamly  not  intended 
to  apply  to  me  education  of  a  child  as  long  as  he  or 
she  may  live.  Am  I  to  put  a  different  construction 
on  the  sections  in  regard  to  maintenance  P  My  own 
opinion  is  that  the  sections  dealing  with  the  custodv, 
maintenance  and  education  of  children  apply  only 
to  infants,  and  deal  with  all  these  matters  exactly  in 
the  same  way. 

Such,  is  the  state  of  the  authorities  at  the  present 
time.  In  the  Divorce  €k>urt,  therefore,  it  has  been 
held  that,  the  right  of  parents  to  the  custody  of  tiieir 


children  terminating  at  sixteen,  no  provision  for 
education  or  maintemmce  can  be  ordered  after  that 
age.  As  I  have  said  before,  even  if  the  right  to  the 
custody  did  terminate  at  sixteen,  I  should  not  be  pre- 
pared to  hold  that  the  power  to  order  a  provision  for 
education  and  maintenance  was  to  be  so  limited. 
The  Act  of  Parliament  does  not,  in  my  opinion, 
associate  custody,  education,  and  maintenance  together 
with  a  view  of  subjecting  them  to  the  same  incidents, 
but  intends  the  court  to  deal  with  each  in  such  a  way 
as  it  thinks  fit.  The  basis  upon  which  the  decisions 
are  founded  is  the  assumption  that  the  right  of  the 
parent  to  the  custody  of  his  children  terminates  at  the 
age  of  sixteen.  But  is  this  correct?  No  doubt  a 
writ  of  Juibeas  corpus  would  not  go  to  compel  a  child 
over  the  age  of  sixteen  to  return  into  the  custody  of 
the  parent  when  such  child  was  imwUling  to  submit 
to  such  custody.  But,  subject  to  such  imwillingness 
on  the  part  of  the  child,  I  can  entertain  no  doub  tbut 
that  the  parent  is  entitled  to  the  custody  of  his  child 
as  against  anybody  detaining  the  child  against  its 
will  up  to  the  age  of  twenty-one.  There  can  be,  I 
think,  no  doubt  but  that  the  right  of  parents  to  the 
control  and  guardianship  of  their  children  exists  up 
to  the  affe  of  twenty-one  years,  unless  the  parents 
have  by  ueir  own  grossly  immoral  and  improper  con- 
duct forfeited  their  rights  or  have  abdicated  their 
parental  authority.  The  Act  12  Gar.  2,  c.  24  gives 
the  father  the  ^wer  of  appointing  a  testamentary 
gpiardian.  Section  8  of  that  Act  gives  to  a  father 
power  bv  a  will  or  by  a  deed  to  dispose  of  the  cus- 
tody and  tuition  of  his  child  or  children  for  and 
during  such  time  as  he  or  they  shall  respectively 
remain  under  the  age  of  twenty-one  years  or  any 
lesser  time.  That  Act  authorizes  the  father  to  dele- 
gate to  others  the  custody  and  tuition  of  bis  children 
until  they  are  twenty-one.  Nothing  can  be  a  clearer 
declaration  of  the  law  that  the  father  himself  when 
living  has  the  riffht  to  the  custody  and  tuition  of  his 
children  whilst  Uiej  are  xmder  the  age  of  twenty-one 
years. 

Beg,  V.  E(nve$  was  a  habeas  corpus  case,  but  CSock- 
bum,  C.J.,  says  in  one  part  of  his  judgment :  '*  Now 
the  cases  which  have  oeen  decided  on  this  subject 
show  that  although  a  father  is  entitled  to  the  custody 
of  his  children  till  they  attain  the  age  of  twenty-one, 
this  court  will  not  grant  a  Jiabeas  corpus  to  hand  a 
child  which  is  below  that  age  over  to  its  father 
provided  it  has  attained  an  age  of  sufficient  discretion 
to  enable  it  to  exercise  a  wise  choice  for  its  own 
interests."  The  Lord  Chief  Justice  distinctly  says 
that  durinff  infancy  and  over  sixteen  the  right  of  the 
father  still  continues.  The  right  of  the  father  to 
control  and  direct  the  education  of  children  until 
twenty-one  was  very  fully  considered  in  the  case  of 
In  re  Agar  EUis,  and  it  was  held  that  the  right 
continued  until  the  age  of  twenty-one  was  attained. 
I  am  unable,  therefore,  to  agree  with  the  assumption 
u^on  which  the  cases  in  respect  of  maintenance  in  the 
Divorce  Court  have  proceeded — ^viz.,  the  right  of 
parents  to  the  custody  of  children  terminating  at  the 
age  of  sixteen.  In  my  judgment  the  Divorce  Court 
has  power  under  the  sections  in  question  to  make 
orders  for  the  custody,  education,  and  maintenance 
of  children  up  to  the  agje  of  twenty-one,  a  power  to 
be  exercised  oiscretionimy  according  to  the  particular 
circumstances  of  each  case  in  which  its  iaterf erence 
is  invoked.  The  appeal  must  be  allowed,  and  the 
case  go  back  to  be  dealt  with  on  itamerits. 

Appeal  allowed. 

Solicitors  for  the  petitioner.  Field,  Boscoe,  <fe  Co. 

Solicitor  for  the  respondent,  G.  D.  Byfidd. 
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July  12. 


From  Q.  B.  Div. 

(Lord  Esher,  M.R.,  and  Kay 

and  A.  L.  Smith,  L.  J  J.  ^ 

Phabmaoeutioal  Sooiett  v.  Abhson.  (a.) 

Pharmacy  AcU — ScUe  of  poison — Compound  or  medicine 
containing  poison — "  PcUent  medicine  " — Proprietary 
medicine^Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121), 
M.  1,  2,  15,  16. 

The  de/endcmt,  a  grocer,  sold  a  hotUe  of  a  mixture  called 
hdUam  of  aniseed,  which  was  a  proprietary  medicine. 
The  mixture  contained  onc'tenth  of  a  grain  of  morphine, 
the  active  principle  of  opium  ;  and  it  was  proved  thai  the 
contents  of  a  bottle,  if  taken  at  once  by  an  infant,  would 
probably  be  fatal.  Opium  and  all  preparations  of  opium 
are  scheduled  as  poisons  under  the  Pharmacy  Act,  1868. 

Held,  thai  the  defendant  had  sold  a  poison  within  the 
meaning  of  the  Pharmacy  Act,  and  therefore,  not  being 
a  registered  chemist,  was  liable  to  a  penalty  under 
section  15. 

Held,  also,  that  section  16,  which  accepts  patent  medi' 
dnes  from  the  provisions  of  section  15,  eoAends  only  to 
medicines  which  are  the  subject  of  letters  patent,  and  not 
to  proprietary  medicines. 

Fharmaoeutioal  Society  v.  Piper  &  Co.,  41  W.  B. 
447,  [1893]  1  Q.  B.  6SG,  followed. 

Appeal  from  the  judgment  of  a  divisional  court  on  an 
appeal  from  the  county  court  of  Derby. 

The  action  was  brought  by  the  Pharmaceutical 
Society  of  Ghreat  Britam  against  the  defendant, 
William  Armson,  to  recover  a  penalty  incurred  by 
him  in  keeping  an  open  shop  for  the  retailing  of 
poison,  to  wit,  "morphine,"  or  a  ** preparation  of 
morphine,*'  contained  in  and  forming  part  of  the 
ingrodients  in  a  compound  called  "Powell's  Balsam 
of  Aniseed,"  contrary  to  the  provisions  of  the 
Pharmacy  Act,  1868. 

It  was  proved  at  the  trial  that  the  defendant,  who 
was  a  grocer,  and  was  not  a  registered  or  qualified 
chemist,  had  sold  in  his  shop  a  bottle  of  I^owell's 
Balsam  of  Aniseed,  which  was  a  proprietary  medicine. 
A  bottle  of  this  mixturo  contamed  one-tenth  of  a 
grain  of  morphine,  which  was  admitted  to  be  a  pro- 
paration  of  opium.  The  evidence  showed,  and  the 
ooimty  court  judge  found  as  a  fact,  that,  though  the 
contents  of  a  bottle  of  the  mixture  would  not  ordi- 
narily be  injurious  in  the  case  of  an  adult,  yet  in  the 
case  of  children,  if  the  whole  contents  of  ike  bottle 
were  taken  at  once  by  a  child  in  ordinary  health,  it 
would  certainly  be  injurious,  and  might  be  fatal,  and 
to  an  infant  probably  f ataL 

The  county  court  judge  held  that  the  defendant 
had  sold  a  poison  contrary  to  the  provisions  of  section 
15  of  the  Pharmacy  Act,  1868,  and  ordered  him  to 
pay  a  penalty  of  £5. 

By  section  15  of  the  Pharmacy  Act,  1868,  '*  Any 
person  who  shall  sell  or  keep  an  open  shop  for  the 
retailing,  dispensing,  or  oompoimding  poisons  .  .  . 
not  being  a  duly  rogistered  pharmaceutical  chemist, 
or  chemist  and  druggist  .  .  .  shall  for  every  such 
offence  be  liable  to  pay  a  penalty  or  sum  of  five 
pounds." 

By  section  2,  "  The  several  articles  named  or  de- 
scribed in  the  schedule  (A)  shall  be  deemed  to  bd 
poisons  within  the  meaning  of  this  Act,"  and  power 
18  given  to  the  Pharmaceutical  Society,  with  the 
approval  of  the  Privy  Council,  from  time  to  time  to 
dedaro  other  articles  to  be  poisons  within  the  Act. 
Schedule  A  consists  of  a  lut  of  poisons,  inolnding 
"  opium  and  allproparations  of  opium  or  of  poppies." 

Tne  Pharmaceutical  Society  nave,  in  accoraanoe 

(a.)  Reported  by  F.  G.  Buoker,  Esq.,  Barrister-at- 
Law. 


with  the  power  conferred  on  them  by  section  2,  de- 
dared  "preparations  of  morphine"  to  be  pomom 
within  the  iUjt. 

By  section  16,  "Nothing  hereinbefore  oontsiaed 
shall  extend  to  or  int^ero  with  .  .  .  the  aadkingor 
dealing  in  patent  medicines." 

The  Divisional  Court  (Chailes  and  Bmoe,  JJ.) 
affirmed  the  decision  of  the  county  ooort  judge,  but 
gave  the  defendant  leave  to  ai^>eal. 

MouUon,  Q.C.,  and  Bons^,  for  the  defendant.— This 
mixturo  is  not  a  poison  within  the  Act ;  it  is  not  a 
preparation  of  opium  or  of  morphine.  It  is  merely  a 
compound,  which  is  different  from  a  TO^aration. 
Pharmaceutical  Society  v.  Piper  <fc  Co.^  41  W.  R.  447, 
[1893]  1  Q.  B.  686,  was  wrongly  dedded,  and  oo^t 
to  be  overruled,  la  proceedings  under  sectitm  15  of 
the  Pharmacy  Act  it  is  not  suffident  to  show  ihat 
the  artide  sold  contained  a  very  small  quantity  of 
poison :  Pharmaceutical  Society  v.  Ddve,  ante,  p.  192, 
[1894]  1  Q.  B.  71.  Secondly,  the  defendant  is  ex- 
empted  from  any  liability  under  section  15  l^  sectioii 
16.  Balsam  of  aniseed  is  a  patent  medidne  within 
the  meaning  of  section  16.  "  Patent  medidne "  is 
always  used,  both  in  the  trade  and  in  ordinaxr  pttrl 
to  mean  the  same  thing  as  proprietary  meaiaiDe»  j 
was  so  used  when  the  Act  of  18iS8  was  passed.  It  ii 
reasonable  that  proprietary  medidnes  should  he 
exempted  from  the  provisions  of  section  15 ;  for  these 
medicines  reach  the  consumer  in  the  some  state  ii 
that  in  which  they  leave  the  hands  of  the  mak»,  ana 
consequently,  so  far  as  any  danger  to  the  poblie  is 
concerned,  it  is  immaterial  whether  they  aro  sold  bj 
chemists  or  grocers. 

Crump,  Q.C.,  and  T.  B.  Orey,  for  the  plaintiffi.— 
"Patent  medicines"  in  section  16  do  not  indnik 
proprietary  medidnes.  The  two  dasses  of  nwHidnarf 
aro  dearly  distinguished  by  the  Legislature  m  the 
Stamp  (Medidnes)  Act,  1812  (52  Geo.  3,  c  150),  sod 
again  in  the  Sale  of  Food  and  Drags  Act,  1875,  s:  6. 


fill 


Lord  Esher,  M.B. — ^I  am  of  opinion  that 
i^peal  must  be  dismissed.  It  is  an  appeal  agamit  s 
decision  of  a  divisional  court  deteimtning  an  appsd 
from  a  county  court.  Therefore,  with  eegaed  to  ^ 
facts,  we  are  not  anthorixed  to  depart  ixam,  thfe 
findings  of  the  county  court  judge.  We  must  take  il^ 
then,  that  in  the  bottle  sold  by  the  defendant  tiiere 
was  one  of  the  poisons  named  in  the  adiedale  to  tkt 
Pharmacy  Act  The  court  has  hdd  that  tlMdefendsJ 
has  rendered  himself  liable  to  a  penalty  by  sdlsig  tilni 
bottle,  because  be  is  not  a  person  entitled  under  the 
Act  to  sell  poisons. 

Now  two  points  have  been  taken.  In  thefint  phoi 
it  is  said  that  he  did  not  sell  the  poison  Tn^«tTi?fr^  is 
the  schedule.  It  is  dear  tiiat  he  did  sell  the  poim 
unless  the  mixing  of  it  with  other  ingrediaBts  pit- 
vents  that  from  beine  so.  The  argument  is  that  ki 
did  fo  mix  it  with  o£er  ingredients,  thongh  it  is  aol 
suggested  that  he  did  anylhing  to  alter  its  ohiwncai 
nature.  Does  that  make  it  not  a  pokonP  Dta 
poison  put  into  a  glass  of  wine  oeaee  to  be  n  poini  .* 
It  is  dear  that  when  ppison  is  put  into  a  *»^f^i*«^ 
and  a  person  sells  the  medidne,  he  sells  the  poiiB 
that  is  in  it.  And  thero  is  notliing  in  the  Act  wUeik 
says  that  you  may  sell  a  poison  mixed  wiOi  other 
things,  though  you  may  not  sell  poison  by  itnK.  I 
agree  with  the  oondusion  at  which  OoUinB,  J^  anifed 
in  Pharmaeeutioal  Society  v.  Piper  <&  Oo» — vis.,  tiaiif 
you  sell  poison,  though  you  sell  it  mixed  «p  wtk 
other  things,  still,  if  its  nature  is  not  altered,  yoatf 
sell  poison,  and  yon  are  liable.  I  think,  theeefcn* 
that  the  defendant  did  sell  poison,  and  that  he  ii 
liable  to  the  penalty.  The  prindple  De  wdmam  tea 
curat  lex  dearly  does  not  apply  to  the  present  casei 
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Tbm,  m  the  Beoond  plaoe,  it  is  said  that  whit  the 
d«faadant  sold  is  a  patoit  fnedicine,  and  that  on  tibis 

r  tad  he  is  exempted  from  liability  by  section  16  of 
Phannaoy  Act  We  have  been  told  by  oounsel 
that  in  the  trade  all  proprietary  medicineB  are  known 
If  patent  medicines.  I  donbt  that  statement  of  fact, 
hot  it  seems  to  me  to  be  immaterial.  We  have  to 
oonstrae  an  Act  of  Parliament ;  and  when  we  find 
that  other  Acts  of  Parliament  distinguish  caref ally 
between  proprietary  medicines  and  patent  medicines, 
but  that  this  Pharmacy  Act  spealoB  only  (n  patent 
medicines,  it  is  dear  to  my  mind  that,  oonstming  this 
Act  according  to  the  ordinary  canons  of  constmction, 
we  must  say  that  it  applies  only  to  those  medicines 
in  respect  ox  which  letters  patent  have  been  granted 
imder  the  Great  Seal. 

On  both  points  I  entirely  agree  with  the  judgment 
in  FharmaceuHcal  Society  ▼.  riper  &  Co.  We  have 
been  asked  to  overrnle  tliat  case,  as  well  as  the  earlier 
one  of  Berry  Y.  Henderson,  L.B.  5Q.B.296,  18W.E. 
C.  L.  Dig.  74.  I  think  that  they  were  both  rightly 
decided,  and  that  this  appeal  most  be  dismissed. 

Xay  and  A*  L.  Smith,  L.JJ.,  ooncorred. 

Appeal  diemiesed. 

Solicitors  for  the  plaintiffs.  Flux,  Thompwn,  &  Flux, 

Solicitors  for  the  defendant,  Neve  &  Beck. 


June  15. 


From  Q.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  Kay  [ 
and  A.  L.  Smith,  L.JJ.)      j 
Clbicsntb  v.  London  and  Nobth-Wbstebn  Bail- 
way  Co.  (No.  2).  (a.) 

Infant — Conibnid — Servic^^-Contract  not  to  sue  under 
Emphyere*  lAahUHy  Ad,  lS60^Contract  for  heneJU 
of  tnfafd — Validity. 

TJie  plaintiff,  who  woe  an  infant,  entered  the  defend' 
ante*  service  ae  a  porter  at  toeekly  toagea.    He  tJun  signed 
a  propoeal  form  reauestingto  he  admitted  a  Tnemher  of 
the   London   and   North^Weetem   Bailway  Insurance 
Society,   and  also  an  agreement  with  the  defendants, 
wher^,  in  consideration  of  the  defendants  contributing 
to  the  funds  of  the  society,  he  agreed  to  accept  such  con-' 
tribuUon  and  the  benefits  under  tJie  rules  of  the  society  in 
lieu  of  any  claim  Jie  might  have  under  the  Employers* 
Liability  Act,  1880.    It  was  a  condition  of  the  defend- 
ants* service  that  their  employees  should  become  members 
of  this  society.    The  object  of  the  society  was  to  provide 
pecuniary  relief  in  cases  of  temporary  or  permanent  die- 
ahUment  by  accident  whilst  in  the  discharge  of  duty  in 
the  defendants*  service,  and  also  in  case  of  death.     The 
rules  of  the  society  provided  that  no  claim  should  be 
recognvBtd  in  respect  of  any  accident  which,  through 
negligence,  was  not  reported  within  a  month  ;  that,  subject 
to  the  cammittee*s  decision,  no  daim  should  be  allowed  if 
the   member  should  have  recovered  before  application; 
that,  if  the  accident  was  caused  wilfully  or  by  gross 
negligence  on  the  part  of  the  insured,  the  claim  might  be 
disaUowed  ;  that  any  member  wlio  was  guilty  of  criminal 
misconduct  should  forfeit  all  daim;  and  that  if  the 
funds  of  the  society  should  be  insufficient  to  provide  for 
its  liabilities,  the  committee  might  make  a  levy  not  ex- 
ceeding two  additional  weekly  subscriptions  during  a 
period  of  three  months.    The  plaintiff,  while  still  an 
infant,  brought  an  action  against  tJie  defendants  ut^ier 
the  Smphjyers*  Liability  Act,  1880,  for  damages  for 
personal  injuries. 

Meld,  inat  the  above  agreementwith  t?ie  defendants  was 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Banister-at- 
Law. 


part  of  the  contract  of  service,  and  that  it  was,  taken  as 
a  whole,  for  the  benefit  of  t?te  infant,  and  was  therefore 
binding  upon  Mm. 

Appeal  from  the  Queen's  Bench  Division  affirming 
the  judgment  of  tibie  judge  of  the  Bloomsbury  County 
Court 

The  action  was  brought  by  an  infant  by  his  next 
friend  under  the  Employers'  Liability  Act,  1880,  to 
recover  damages  for  personal  injuries.  The  defence 
was  that  the  plaintiff,  upon  entering  the  service  of 
the  defendants,  had  signed  an  agreement  whereby  he 
was  precluded  from  brin|;ing  an  action  under  the  Act. 
It  was  agreed  at  the  trial  that,  if  the  plaintiff  was 
entitled  to  sue  under  the  Act,  there  should  be  a  ver- 
dict for  hki  for  £35. 

The  plaintiff,  who  was  under  twenty-one  years  of 
age,  entered  l^e  service  of  the  defendants  as  a  porter, 
at  a  weekly  wage  of  £1.  A  week  after  he  entered 
their  service  he  signed  a  proposal  form  requesting  to 
be  admitted  a  member  of  the  London  and  North- 
western Bailway  Lisurance  Sodeij,  and  agreeing  to 
be  bound  by  the  rules  thereof ;  and  he  also  signed  the 
following  agreement : — **  It  is  hereby  mutually  agreed 
between  the  London  and  North-Westem  Bailwav  Co. 

S hereinafter  referred  to  as  the  employers)  and  Wuliam 
Fames  Clements  (hereinafter  referred  to  as  the 
employee),  who  has  requested  to  be  admitted  a  mem- 
ber of  the  London  and  North-Westem  Bailway  In- 
surance Society,  under  Scale  A,  as  follows: — ^The 
employers  agree  to  contribute  to  the  funds  of  the 
said  society  a  sum  eqxiivalent  to  five-sixths  of  the 
premiums  fnmi  time  to  time  payable  by  the  said 
employee  under  the  rules  of  the  said  society,  such 
contribution  to  be  paid  to  the  secretary  of  the  said 
society,  whose  receipt  for  the  same  shall  be  a  sufficient 
discharge.  In  consideration  thereof  the  said  employee 
agrees  to  accept  such  contribution  and  any  advantages 
to  whicJi  he  may  be  entitied  under  the  rules  of  the 
said  society  in  satisfaction  and  in  lieu  of  any  daims 
which  he  or  his  personal  representatives,  or  other 
person  or  persons  entitled  in  case  of  his  death,  might 
or  would  otherwise  have  had  under  or  by  reason  of 
the  provisions  of  the  Employers'  Liability  Act,  1880, 
or  any  Act  or  Acts  amending  the  same." 

It  appeared  that  it  was  a  condition  of  the  defend- 
ants' employment  that  their  servants  should  become 
members  of  this  insurance  society. 

Under  Scale  A.  the  plaintiff  contributed  2d.  a  week, 
and  in  case  of  temporary  disablement  by  accident 
whilst  in  the  discharge  of  duty  and  in  the  company's 
service  would  be  entitled  to  a  weekly  allowance  of 
14s.,  and  in  case  of  permanent  disablement  or  death 
an  allowance  of  £80. 

The  rules  stated  that  the  object  of  the  society  was 
to  provide  pecuniary  relief  in  cases  of  temporary  or 
permanent  disablement  arising  from  accident  occurring^ 
while  in  the  discharge  of  duty,  and  also  in  all  cases  of 
death.  The  members  of  the  society  were  to  bepersons 
in  the  service  of  the  London  and  North- Western 
Bailway  Co.  who  were  engaged  at  weekly  wages. 
Ilie  affairs  of  the  society  were  managed  by  a  com- 
mittee nominated  by  the  delegates  appointed  to 
represent  the  members  at  the  annual  general  meetings, 
the  ddegates  being  elected  by  the  members.  Every 
person  before  becoming  a  member  was  bound  to  sign 
a  pn^>06al  form,  as  given  in  the  appendix ;  and  me 
payments  and  allowances  to  members  who  signed  an 
agreement  to  accept  tiie  benefits  under  the  rules  of 
the  society  in  lieu  of  any  daim  affainst  the  London 
and  North-Westem  Bailway  Co.  under  the  Employers' 
Liability  Act,  1880,  were  to  be  according  to  Scale  A ; 
and  for  members  who  did  not  so  agree,  the  payments 
and  dlowances  in  Scale  B. 
By  rule  31,  if  three  days  were  allowed  to  elapse 
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before  a  daim  was  made  by  or  on  behalf  of  an  injured 
person,  he  should  be  liable  to  forfeit  all  benefit  up  to 
the  date  noon  which  the  olaim  was  made,  and  no 
olaim  should  be  recognized  by  the  committee  in 
respect  of  any  acddent  which,  through  negligence, 
was  not  reported  to  the  secretary  within  a  month 
from  its  occurrence. 

By  rule  32,  subject  to  the  committee's  decision,  no 

allowance   should  be   granted  to  any   member  on 

account  of  any  aoddent  from  the  effects  of  which  he 

should  have  recovered  or  resumed  work  before  the 

'  date  of  the  application  for  the  allowance. 

By  rule  34,  if,  in  the  opinion  of  the  committee,  the 
accident  was  caused  wimilly  or  by  gross  neglifi^nce 
on  the  part  of  the  insured,  the  insurance  might,  as 
regards  any  daim  arising  out  of  that  acddent,  be 
disallowed. 

By  rule  36,  in  every  case  of  a  person  npon  the 
acddent  register  being  known  to  have  been  out  of  his 
house  after  9  p.m.  between  the  1st  of  April  and  the 
30th  of  Sept^ber,  and  after  7  p.m.  between  the  1st 
of  October  and  the  31st  of  Mu^h,  tiie  case  would  be 
discussed  by  the  committee,  and,  unless  a  satisfactory 
explanation  could  be  given,  a  fine  not  exceeding  one 
week's  allowance  mi^ht  be  inflicted';  also,  in  case  of 
any  such  person  bem^  intoxicated,  the  allowance 
would  be  liable  to  forfeiture  at  the  discretion  of  the 
committee. 

By  rule  37,  any  member  who  was  guilty  of  criminal 
misconduct  shomd  forf dt  all  daim  to  the  benefits  of 
the  sodety. 

B^  rule  40,  in  case  any  member  ceased  to  be  in  the 
service  of  the  London  and  North- Western  Bailway 
Oo.,  the  insurance  should  immediatdy  be  determined, 
and  he  should  cease  to  be  a  member  of  the  sodety. 

By  rule  44,  in  case  the  funds  of  the  sodety  should 
be  at  anytime  insuffident  to  provide  for  its  liabilities, 
the  committee  might  make  a  levy  not  exceeding  two 
additional  weekly  contributions  during  a  period  of 
three  months. 

Bule  46  provided  for  the  settlement  by  arbitration 
of  disputes  between  a  member  and  the  sodety. 

The  plaintiff  recdved  several  wedu'  allowance  after 
the  accident  np  to  the  time  of  brin^^bie  tins  action. 

^e  county  court  pdge  gave  juqa^ment  for  the 
defendants,  ^e  Dividpnal  Court  (Mathew  and 
Collins,  JJ.)  affirmed  this  judgment,  on  tiie  ground 
that  the  contract  was  a  contract  of  service,  and  it  was 
for  the  benefit  of  the  infant,  and  therefore  binding 
upon  him. 

The  plaintiff  by  leave  appealed. 

MinUm-SenhouBe,  for  the  plaintiff.— This  is  a  con- 
tract of  insurance,  and  an  infant  has  not  the  capadty 
to  make  such  a  contract.  At  common  law  the  only 
contracts  that  were  binding  upon  an  infant  were 
contracts  for  necessaries  and  for  apprenticeship :  Bac. 
Abr.,  "Infancy,"  (1.);  Com.  Dig.,  "Enfant,"  C.  2. 
At  any  rate,  the  infant  can  avoid  this  contract  at  his 
option,  apart  from  the  question  whether  it  is  for  his 
benefit  or  not.  This  is  not  a  contract  for  labour, 
whidi,  as  Fry,  L.J.,  said  in  De  Francesco  v.  Barnum, 
39  W.  B.,  at  p.  7,  46  Ch.  D.,  at  p.  439,  is  pnmd  facie 
binding  upon  an  infant  unless  it  contains  stipulations 
which  are  not  for  his  benefit.  Secondly,  even  if  this 
agreement  is  part  of  the  contract  of  service,  tiie  stipu- 
lations are  not  for  the  infant's  benefit,  and  there^re 
the  agreement  is  not  binding  upon  him.  There  are 
several  oppresdve  rules. 

He  also  referred  to  Beg.  v.  Lord,  12  Q,  B.  757 ; 
Leslie  v.  Fitzpatrick,  3  Q.  B.  D.  229,  26  W.  R.  Dig. 
139;  Meakin  v.  Morris,  32  W.  B.  661,  12  Q.  B.  D. 
363;  Com  v.  Matthews,  41  W.  R.  262,  [1893]  1  Q.  B. 
310;  Flower  v.  London  and  North-Westem  Bailway 
Co.,  ante,  p,  619,  [1894]  2  Q.  B.  66;  Burnley  Equitable 


Co-operative  Society  v.  Casson,  39  W.  B.  124,  [1891]  1 
a  B.  75. 

Montagu  Shearman,  for  the  defendants. — PrimA 
facie  a  contract  of  employment  is  binding  on  ao  in- 
fant unless  it  is  prmudicial  to  him :  Cooper  v.  Simmons, 
10  W.  B.  270,  7  BL.  &  N.  707.  This  agreem^t  was 
part  of  the  contract  of  service.  The  defendants 
made  it  a  condition  of  employment  that  their  tervants 
should  join  this  insurance  sodetv.  This  agreement  is 
beneficial  to  the  infant.  The  rules  are  for  the  purpose 
of  protecjing  the  funds  of  the  society  in  the  interests 
of  the  members  themsdves,  and  all  of  the  moneys 
and  f orfdtures  go  into  the  funds  of  the  society,  and 
not  into  the  p<^ets  of  the  defendants.  The  roles, 
therefore,  are  reasonable  and  beneficiaL 

Minton-Senhouse  replied. 

June  15.— Lord  Eshbb,  M.R.— The  plaintil^  wbile 
under  twenty-one  years  of  age,  entered  the  deleod- 
ants'  service  as  a  porter  at  weekly  wages.  Daring 
the  course  of  the  employment  he  recdved  pecaonal 
injuries,  for  which  he  sues  the  defendants  under  the 
Employers'  Liability  Act,  1880.  The  dftfendants 
allege  in  answer  to  that  action  that  the  plaintiff,  at  or 
about  the  time  when  he  entered  their  service,  and  as 
part  of  the  contract  of  service,  made  an  agreement 
with  them  that  he  would  not  sue  them  under  the 
Employers*  Liability  Act,  but  would  accept  as  com- 
pensation for  any  injury,  whether  caused  by  the  de- 
fendants' negligence  or  not,  occurring  to  him  in  the 
discharge  of  his  duty,  and  while  in  their  servioe,  a 
fixed  allowance  in  case  of  temporary  disablement,  and 
a  fixed  sum  in  case  of  permanent  disablement  or  deaUi. 
At  the  time  when  the  acddent  happened,  and  at  the 
time  when  the  action  was  brought,  the  plaintiff  was 
still  an  infant  The  plaintiff  recdved  under  tiiai 
agreement  weekly  payments,  and  then  he  brought 
this  action  to  recover  full  coxupensation  as  if  he  had 
never  recdved  any  moneys.  He  assumes  the  right  to 
throw  adde  and  repudiate  the  agreement  as  if  it  never 
existed.  Whether  he  can  do  so  seems  to  me  to  he  a 
question  of  law,  and  the  question  is.  Is  this  a  con- 
tract whidi  an  infant,  during  his  infancy,  can  re- 
pudiate P  Li  my  opinion,  that  question  depends 
upon  whether  the  contract,  taken  as  a  whole,  is  for 
the  benefit  of  the  infant.  If  it  is  for  his  benedGlt  it  is 
binding  upon  him.  It  is  for  the  court  to  say  whether 
the  contract  as  a  whole  is  for  his  benefit.  We  must 
therefore  consider  whether,  under  the  droumatanoes 
of  this  case,  we  ought  to  hold  that  this  contract  is 
for  the  benefit  of  the  infant. 

The  court  knows  better  than  any  j  ury  can  know  what 
advantages  this  contract  of  service  gives  the  in&nt»  lor 
I  take  it  that  tiiis  agreement  is  part  of  the  contract  of 
service.  In  the  absence  of  this  agreement  the  f^^mnf 
could  not  obtain  compensation  &om  the  rail  way  com- 
pany except  by  means  of  an  action.  In  that  action  he 
womd  have  to  prove  that  the  acddent  which  caoaed  hu 
injuries  was  the  result  of  negligence  in  the  oonmimy. 
Frequentiy  that  was  very  difficult  to  prove.  ^Kven, 
however,  if  he  did  prove  it  and  obtained  a  jodg- 
ment,  with  costs,  every  person  conversant  with  kgsl 
proceedings  knows  that  the  plaintiff  must  hav« 
incurred  costs  beyond  those  wmch  he  could  recover 
from  the  company.  Those  extra  costs  must  tiierefore 
come  out  of  the  damages  recovered,  and  whcm.  those 
damages  were  small  in  amount  the  plaintiff  wovld 
get  very  littie  or  nothing  from  the  action.  ThBt  risk 
is  obviated  by  this  agreement,  and,  still  more,  the 
plaintiff  will  ^et  considerable  compensation,  even 
though  the  accident  is  not  caused  by  any  neg^geaet 
on  the  part  of  the  defendants.  That  is  a  very  great 
advantage  to  the  infant.  No  doubt  some  diaadvaa- 
tages  have  been  pointed  out*;  but  I  do  not  thmk  that 
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{he  foot  that  there  are  some  disadvantage  prevents 
the  contract  being  for  the  benefit  of  the  infant,  when 
one  sees  that  the  advantages  greatly  outweigh  the 
disadrantages.  That  being  so,  the  contraot  of  ser- 
Tice,  being  for  his  benefit,  is  binding  on  the  infant 
just  as  if  he  were  of  fall  afi;e  when  he  made  the  con- 
traoi  The  judgment  of  &e  court  below  was  there- 
fore light,  and  the  appeal  must  be  dismissed. 

Xay,  L.  J. — ^I  am  of  the  same  ojpinion.    All  con- 
tracts made  by  an  infant  are  not  void.    In  the  words 
of  Lord  Coke  (Co.  Litt.  172a),  "  an  infant  may  bind 
himself   to   pay   for    his    necessary   meat,    drinke, 
apparell,  necessary  physioke,  and  such  other  neces- 
saries, and  likewise  for  his  g^ood  teaching  or  instruc- 
tion,  whweby  he  may  profit  himself  afterwards.''    It 
was  held  in  Peters  v.  Fleming,  6  M.  &  W.  42,  that 
"necessaries"  extended  to  articles  which  are  fit  to 
maintain  the  particular  person  in  the  state,  station, 
and  d^;ree  in  life  in  whicn  he  is.    In  such  a  case  the 
contraot  is  treated  as  absolutely  binding  upon  the 
infant  just  as  if  he  were  of  full  age  when  he  made  it. 
It  has  been  further  held  that  contracts  bv  in&uits  as 
to  apprenticeship  and  labour  are  not  void  so  as  to 
make  a  plea  of  infancy  a    complete  defence.      In 
such  a  case,  if  the  action  is  brought  while  the  party 
IB  still  an  infant,  the  question  is  whether  the  contract, 
taken  as  a  whole,  is  for  the  benefit  of  the  infant ;  if  it 
is,  the  court  will  not  allow  the  infant  to  repudiate  it. 
I  will  take  one  or  two  instances  from  the  books.    In 
Bex  V.  Hindringkam,  6  T.  B.  558,    which  was   an 
apprentioeship  case,  Lord  Eenyon  said: — ''There is 
no  ground  for  saying^  that  the  apprentice  did  any  act 
to  put  an  end  to  the  indentures  when  he  entered  into 
the  King's  service.    But  I  desire  it  ma^  not  be  taken 
for  granted  that  an  infant,  who  binds  himself  appren- 
tice, a  contract  so  notoriously  for  his  own  oim^t, 
may  pat  an  end  to  that  contract  at  anv  time  during 
his  minority."    He  does  not  absolutmy  decide  the 
question  there,  but  he  seems  to  think  that  it  is  dear 
that  an  infant  cannot  during  minority  put  an  end  to 
the  contract  if  it  is  for  his  benefit. 

Another  instance  is  to  be  found  in  the  case  of 
Leslie  v.  Fitspa^ck,  Hence,  in  the  case  of  contracts 
for  labour  and  service  the  court  has  to  consider 
whether  the  contract  as  a  whole  is  for  the  benefit  of 
be  infant,  and  if  it  comes  to  the  conclusion  that  it  is, 
t  will  not  allow  the  infant  to  repudiate  it.  Li  this 
ase  there  is  an  insurance  society  connected  with  the 
ailway  company  for  the  purpose  of  providing  com- 
>ensataon  for  the  compan^s  servants  who  may 
latain-  any  injury  or  lose  their  lives  while  in  the  dis- 
\iarg&  of  their  duty  in  the  company's  service,  and 
le  insurance  society  does  more  thsm  the  ordinary 
kw  would  do,  because  it  gives  compensation  whether 
r  not  the  injury  is  caused  by  the  negligence  of  the 
»nipanjr  or  of  one  of  its  servants  for  whose  negli- 
)nce  it  is  responsible.  Though  the  amount  of  com- 
msation  may  not  be  so  ^reat  as  the  injured  man 
ight  obtain  from  a  jury  m  cases  where  an  action 
>xild  lie,  he  gets  this  great  advantage,  that  in  cases 
bere  he  vrould  have  no  l^Kal  claim  ag^ainst  the  com- 
ny  or  anyone  else,  he  ^ml  get  compensation  from 
B  insurance  fund. 

The  plaintiff  here  entered  the  employment  of  the 
[upany  -without  first  signing  this  form  of  agreement. 
it  ne  was  a  weekly  servant,  and  when  he  was  in  the 
'vice  a  -week  he  signed  the  form  of  af^reement  and 
jame  a  member  of  the  insurance  society.  We  are 
d  that  it  is  a  condition  of  the  defendants'  service 
it  their  servants  should  join  the  insurance  society. 
aref  ore,  the  Divisional  Court  were  right  in  tireating 
s  agreement  as  part  of  the  contract  for  labour 
Loh  the  plaintiff  had  entered  into  with  the  def end- 
eompc^'^y*    It  is  part  of  the  terms  of  his  contract  1 


for  labour.  Primd  facie  a  contract  by  an  infant  con- 
taining the  terms  of  his  contraot  of  employment  is 
for  his  benefit,  and  unless  there  are  terms  in  it  which 
render  the  contract  as  a  whole  not  for  his  benefit,  the 
court  will  not  allow  him,  while  still  an  infant,  to  repu- 
diate it.  I  will  not  go  through  the  various  rules 
which  have  been  pointed  out  to  us.  I  agree  that  the 
contract  must  be  taken  as  a  whole,  and  5  it  is  for  the 
benefit  of  the  infant  the  court  will  not  allow  him  to 
repudiate  it.  It  was  part  of  this  contract  that  the 
plaintiff  should  not  sue  the  company,  who  contribute 
to  the  funds  of  the  insurance  society  nearly  one-half 
of  the  total  amount,  imder  the  Employers'  Liability 
Act.  I  cannot  hold  that  this  contract  is  other  than 
for  the  benefit  of  the  infant. 

Supposing,  however,  that  this  contract  is  not  a 
contract  for  labour,  does  the  law  which  I  have  been 
stating  above  a^ply  to  such  a  contract?  I  cannot 
find  any  definition  laying  down  how  far  this  law 
extends.  It  is  dear  that  it  does  extend  to  cases 
which  are  not  labour  contracts.  In  Earl  of  Bucking- 
hamthire  v.  Drury,  2  Eden,  60,  the  question  was 
whether  a  woman,  married  under  the  age  of  twenty- 
one  years,  having  before  such  marriage  a  jointure 
made  to  her  in  bar  of  dower,  was  thereby  bound  and 
barred  of  dower  within  the  statute  27  Hen.  8,  c.  10. 
The  argument  was  that  the  infant  could  not  so  bind 
herself,  and  that  was  the  opinion  of  Nottingham, 
L.C. ;  but  that  decision  was  reversed  in  the  House  of 
Lords  by  Lord  Hardwicke  and  Lord  Mansfield. 
Lord  Mansfield  said :  *'  By  our  law  some  agreements 
bind  absolutely,  some  are  void,  some  are  voidable. 
Contracts  for  necessaries^ such  as  diet,  education, 
&c. — are  good";  and  he  went  on  to  consider  the 
agreement  in  that  case,  and  held  that,  as  it  was  for 
the  benefit  of  the  infant,  she  was  bound  by  it.  In 
Maddon  v.  White,  2  T.  B.  159,  Buller,  J.,  re- 
ferring to  that  case,  said:  "Lord  Mansfield  laid  it 
down  as  a  general  principle  that  if  an  agreement  be 
for  the  benefit  of  an  infant  at  the  time  it  shall  bind 
him ;  Lord  Hardwicke  afterwards  adopted  this  rule." 
That  dictum  of  Buller,  J.,  was  commented  on  by  Sir 
Qeorge  Jessel  in  Martin  v.  Gale,  25  W.  B.  406,  4 
Ch.  D.,  at  p.  431,  where  he  said:  "There  must  be 
some  xuistake  in  the  report  of  what  Buller,  J.,  is 
stated  to  have  said.  No  case  can  be  found  in  which 
Lord  Mansfield  or  Lord  Hardwicke  had  laid  down 
any  such  general  principle."  In  that  case  the  infant 
had  assumed  to  assign  his  reversionary  interest  in 
personal  estate,  and  the  late  Master  of  the  Bolls 
held  that  the  deed  was  not  binding  upon  the  infant. 
But  in  Smith  v.  Xuccw,  30  "W.  B.  451,  18  Ch.  D. 
531,  before  the  same  learned  judge,  the  question  was 
whether  a  marriage  settiement  by  a  woman  when  an 
infiuit  was  binding  upon  her.  He  said  (at  p.  543) : 
**  Then  is  the  covenant  void  or  voidable  ?  I  think  it 
is  voidable.  I  cannot  help  seeing  that  there  may  be 
cases  in  which  such  a  covenant  as  this  would  be  for  the 
bmefit  of  the  wife  so  as  to  protect  her  from  her  hus- 
band. It  settles  the  property  on  her  for  life  restrained 
from  anticipation,  with  a  remainder  for  the  children. 
It  is  part  of  the  whole  arrangement  made  on  tiie 
marriage  by  which  provision  is  made  for  her  and 
her  chiMren.  It  is  a  voidable  covenant,  in  my  opinion, 
and  not  a  void  covenant."  That  was  the  case  of  a 
covenant  to  settie  after-acquired  property  of  the 
married  woman.  I  need  omj  refer  to  one  more  case, 
Edwards  v.  Carter,  [1893]  A.  C.  360,  where  the  whole 
doctrine  came  before  the  House  of  Lords.  In  that 
case  an  in^hnt  made  a  marriage  settiement,  and,  not 
having  repudiated  it  for  four  years  after  he  came  of 
age,  he  claimed  to  repudiate  it  then.  The  House  of 
I^ids  held  that  the  contract  was  one  which  possibly 
he  might  have  repudiated  if  he  had  done  so  within  a 
reasonaUe  time  after  he  attained  twenty-one,  but 
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that  his  sayioff  that  he  did  not  know  what  was  in  the 
oontraot  coald  not  be  listened  to  as  excusing  his 
delay  in  repudiating  the  contraot.  That  shows  that 
the  oontract  was  not  void,  but  merely  voidable. 
Those  cases  show  that  this  law  is  not  confined  to 
contracts  for  labour,  but  has  been  applied  to  mania^ 
settlements,  though  I  do  not  attempt  to  define  its 
extent  or  operation.  The  question  is,  when  the  oase 
comes  before  the  court  while  the  person  is  still  an 
infant,  whether  the  contract  is  for  the  benefit  of  the 
infant,  and  if  it  is,  the  court  will  not  a)low  the  infant 
to  repudiate  it.  It  is  not  a  void,  but  a  voidable 
contract.  Even,  therefore,  if  this  contract  is  not  a 
contract  for  labour,  it  comes  within  the  same  rule  of 
law  which  I  have  been  mentioning,  and  we  must 
treat  the  contract  as  being  at  the  most  voidable  only, 
and,  as  it  is  for  the  benefit  of  the  infant,  we  hold  it  to 
be  binding  upon  him.  The  appeal  must  therefore  be 
dismissed. 

A.  L.  Smith,  L.  J. — ^I  am  of  the  same  opinion.  The 
Divisional  Oourt  have  held  that  it  was  part  of  the 
contract  of  service  when  the  plaintiff  entered  the  com- 
pany's employment  that  he  snould  sign  the  agreement 
and  become  a  member  of  the  insurance  society.  The 
object  of  the  society  is  to  provide  pecuniary  relief  in 
oases  of  temporary  or  permanent  oisablement  arising 
from  accident  occurring  while  in  the  discharge  of 
dutv,  and  also  in  cases  of  death.  The  plaintiff  paid 
to  the  society  2d.  a  week,  which  was  deducted  from 
his  wages.  He  met  with  an  accident  while  on  duty, 
and  received  14s.  a  week  for  some  weeks.  He  then 
turns  round  and  brioRS  this  action  as  if  he  had  never 
received  a  farthing  nomthe  society.  Speaking  for 
myself  it  seems  to  me  a  bold  claim.  The  question, 
however,  is,  Is  the  oontract  binding  P  Primd  facie 
an  infant  cannot  contract.  The  exceptions  to  that 
rule  are  stated  by  Fry,  L.J.,  in  De  Francesco  v. 
Bamum,  where  he  says : — "  Now  from  a  very  early 
date  it  has  been  held  that  one  exception  as  to  the  in- 
capacity of  an  infant  to  bind  himself  relates  to  a  con- 
tract for  his  Kood  teaching  or  instruction  whereby  he 
may  profit  himself  afterwards,  to  use  Lord  Coke's 
language.  There  is  another  exception  which  is  based 
on  tiie  desirableness  of  inftmts  employing  themselves 
in  labour;  therefore,  where  you  ^et  a  contract  for 
labour  and  you  have  a  remuneration  of  wages,  that 
contract,  I  think,  must  be  taken  to  be,  primd  fade, 
binding  upon  an  infant."  Frimd  fade,  therefore,  this 
contract  is  binding  upon  the  plaintiff;  but  if  it  be 
shown  that  the  contract,  as  in  Flower,  v.  London  and 
North'Westem  Bailway  Co,,  is  not  for  the  benefit  of 
the  plaintiff,  it  is  not  binding  upon  him.  In  Com  v. 
Matthews  Lord  Esher,  M.B.,  saia :  '*  The  mere  fact  of 
some  conditioDS  in  the  deed  being  against  the  appren- 
tice does  not  enable  the  court  on  that  ground  only  to 
say  that  the  agreement  is  void.  It  is  impossible  to 
frame  a  deed,  as  between  a  master  and  an  apprentice, 
in  whidi  some  of  the  stipulations  are  not  in  favour  of 
the  one  and  some  in  favour  of  the  other.  But  if  we 
find  a  stipulation  in  the  deed  which  is  of  such  a  kind 
that  it  makes  the  whole  contract  an  unfair  one,  then 
that  makes  the  whole  contract  void."  Are  there  any 
stipulations  in  this  agreement  which  make  the  whole 
contract  an  unfair  one  towards  the  infant  P  To  my 
mind  t^ere  are  none.  It  is  a  most  fair  contract.  It 
avoids  litigation  and  all  its  uncertainties,  and  the 
payment  of  the  expenses  of  litigation,  and  it  gives 
him  compensation  in  cases  where  he  could  not  other- 
wise set  any.  The  contract  must  therefore  be  held 
to  be  binding  upon  the  infant, 

Appeal  diemiesed, 

SoHcitor  for  the  plaintiff,  Edward  Clarke, 

Solicitor  for  the  defendants,  C,  S,  Mason. 


I^igj^  Oourt  of  Sustttcf. 

Chan«  Div.  )  Y^^^  oa  es 

Chitty,J.  1  July20,2a. 

In  re  Snt  Trrus  Salt,  Babt.,  Sqets,   &  Oc's 
Tbadb-Mabk  Appligatiqn.  (a.) 

Trade  mark  —  Registration  —  Patewts,  Designs,  and 
Trade-Marks  Act,  IS83  (46  <fe  47  VicL  c.  57),  «.  64- 
Patents,  Designs,  and  Trade-Marks  Act,  1888  (51  d 
52  Vict.  c.  50),  s.  10— **  Invented  tiwd  "—"(?»- 
graphical  name,*' 

Eholi  hdng  the  name  of  a  town  in  Italy  ^  the  ward 
«  Eholine  "  held  not  to  he  regi&trable  as  a  mark  for  tOk 
piece  goods,  dther  as  an** invented  word"  under  mi- 
section  (d),  or  as  **a  word  .  .  •  not  hdng  a  geo- 
graphical name  "  under  sub-seetion  (e)  of  Bection  10  (1} 
of  the  Patents,  Designs,  and  Trade-Marka  Act^  1888. 

McAndrew  v.  Bassett^  12  W.  B.  777,  ^DtO.J.k 
8,  380,  observed  upon. 

Motion. 

This  was  an  application  by  way  of  appeal  to  the 
court  for  an  order  directing  the  Oomptrol^  of  Tnde- 
Marks  to  register  the  word  "Ebolme"  as  a  trade- 
mark for  goods  in  class  31.  l%e  trade-mazk  was  asked 
for  the  siSc  piece  goods  of  the  ai>plicants,  who  were  s 
well-known  firm  canying  on  business  at  Saltaire. 

By  section  64  (1)  of  the  Patents,  Deogna,  aad 
Trade-Marks  Act,  1883,  as  amended  by  section  10  of 
the  amending  Act  of  1888,  it  is  enacted  that  a  trade- 
mark must  consist  of  or  contain  at  least  one  of  tl» 
following  essential  particulars: — **{d)  ao  inveniad 
word  or  invented  words ;  or  (e)  a  word  or  wtvdi 
having  no  reference  to  the  character  or  quality  of  tke 
goods,  and  not  being  a  geographical  name." 

It  appeared  that  "Ebou"  was  the  name  of  so 
Italian  town  of  about  11,000  inhabitants  in  the  xtfMh- 
bouriiood  of  Salerno,  and  that  it  was  mentaoDed  is 
the  gazetteer. 

The  comptroller  refused  to  register  fhe  wozd. 

Byrns,  Q.C,  and  J,  Cutter,  tar  the  applieaate.— 
"  EboHne "  is  an  invented  word,  and  is  not  a  ge^ 
graphical  name.  A  composite  word  embodyii^  t 
geographical  name  is  not  exdoded  hj  snb-seotioii  (e}. 
The  word  ought,  therefore,  to  be  registered. 

Ingle  Joyce,  for  the  OomptroUer-GenetaL — Tkta  Act 
puts  no  limitation  on  the  exclusion  ol  geogwmpbaal 
terms.  To  add  a  common  termination  to  a  towaa 
not  to  invent  a  word.  In  re  Farbenfabrihai  A  C^'» 
Application,  ante,  p.  488,  [1894]  1  Gh.  645,  ihvm 
that.  The  comptroller  was  therefore  right ;  and  1^ 
word  ought  not  to  be  registered. 

July  25.— OHrrrr,  J.— This  is  a  motion  for  an  atte 
directing  the  comptroller  to  proceed  with  an  m^^Sk*- 
tion  to  register  as  a  new  trade-mark  the  void 
'*Eboline"  in  dass  31  for  silk  piece  gooda.  IV 
question  depends  on  the  64th  section  of  uue  fttoiti 
Designs,  and  Trade-Marks  Act,  1883,  aa  anwwkd  a 
1888. 

I^e  i^licants'  manager  says  that  ha  invtaiiieJ  te 
word  "Eboline,"  and  no  doubt  he  la  aiiiii^iBg 
honestly  according  to  his  belief.  But  it  appean  <hiA 
**  Eboli "  is  the  name  of  an  Italian  town  of  Il,60f> 
inhabitants  mentioned  in  the  gazetteer.  'Dim  wamt 
addition  of  the  common  English  tenninatioai  *'  ss  *  ii 
not  sufficient  to  make  the  word  an^  invented  nuid  » 
word  already  in  existence  oannot  pn^Mriy  te  asii  » 
be  an  invented  word  becanse  the  person  ^^aanoK- 1» 
have  invented  it  was  not  aware  of  itrvxistaneah    Sit 


(a.)  Beported  by  J.  F.  Walbt,  Esq.,  BttnM«r-al- 
Law. 
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were  otherwise,  the  fewer  words  a  man  knows  the 
more  readily  oonld  he  invent.  What  the  Act  requires 
is  that  the  word  should  be  an  invented  word  in  fact, 
and  not  merely  in  the  belief  of  the  person  claiming  to 
nffgteac  it  as  a  trade-mark.  "  Ebolbie,"  therefore,  is 
not  an  invented  word  within  snb-seotion  (d). 

This  point  was  not  much  pressed ;  but  it  was  nxsed 
that "  fiboline  "  was  not  a  geographical  name  witnin 
flob-seetion  (e).      The  nrohibition,  however,  is  not 
confined  to  the  use  of  the  nomi  substantive;  it  ex- 
tends, in  mv  opinion,  to  the  adjective,   and  to  the 
name  of  a  place  to  which  an  ordmary  "K^gltiiT^  suffix 
has  beoi  added  so  as  to  impart  to  it  an  adjeetival 
form.    To  hold  the  contrary  would  be  to  zeduoe  the 
^hibition  to  a  dead  letter  for  all  practical  purposes, 
for  instance,  it  is  plain  that  America,  Asia,  Afiioa, 
Europe,  China,  Japan,  Argentina,  Oircassia,  Anatolia, 
Bome,  Paris,  Fhnence,  and  Venice  IsU  within  the 
prohibition;  it  is  equally  plain,   I  think,  that  the 
adjectival  forms  of  these  places  cannot  be  used  — 
».e.,  American,  Asiatic,  African,  Buropean,  Chinese, 
Ji^Mmeee,  Aigeoiine,  Circassian,  Anatolian,  Bomant 
Ptoisian,  Florentine,  or  Venetian.     This  reasoning 
^plies  to  ''Eboline";  it  is  merely  *<Eboli,*'  wi£ 
the  addition  of  the  ordinary  TCngliali  suffix  <*ne.'* 
The  object  of  the  Legislature  was  to  prevent  a  trader 
from  acquiring  a  monopoly  in  the  name  of  a  place, 
and  from  thereby  suggesting  that  the  goods  had  a 
local  origin  or  a  local  connection,  which  in  fact  th^ 
might  not  have.    The  enactment  practically  ovomles 
Lord  Westbuiy's  decision  in  McAndrew  v.  BasaeUt  12 
W.  B.  777,  4  De  G.  J.  &  fik  380,  where  he  held  that 
ike  geographical  expression  Anatolia,  which  had  been 
used  for  a  short  time  in  connection  with  liquorice, 
was  a  good  trade-mark.    For  ^ese  reasons  I  hold 
that  the  word  '*  Eboline  "  cannot  be  registered.    The 
applicants  must  pay  the  comptroller's  costs. 

Applicatum  dUmissed, 

Solicitors,  J,  8.  Salaman;  Solicitor  to  i?te  Board  of 
Trade. 


I] 


Feb.  23. 

MmSHBAD  V 


Chan.  Div. 
Bomer,  J. 

LOGAI.  BoABD  FOB  THB  DiSTBtOT   OF 

Lu'n'BBLL.  (a.) 
Locctl  government — Vesting  of  sewers — Construction  for 
his    <ywn  profit  hy  landowners-Public  Health  Act. 
1875  (38  ab  39  Vict,  c  55),  s,  13. 

A  landowner  constructed  at  his  own  cost  a  system  of 
noers  throughout  a  town  of  which  he  was  the  principal 
round  oumer.  and  was  paid  a  voluntary  sewers  rate  by 
^  tenants  and  occupiers  of  houses  within  the  town. 

Held,  that  the  sewers  were  constructed  *^for  his  own 
rofU  **  fvithin  the  meaning  of  suit-section  1  of  section  13 
f  the  I*uhlic  Health  Act^  1875,  and  tJiat,  conseguently, 
\ey  did  not  vest  in  the  local  sanitary  authority. 
Trial  of  action. 

This  action  was  brought  by  the  local  board  for  the 
strict  of  Minehead  against  the  defendant,  the  lord 
'  the  manor  of  Minehead,  BeMng  a  declaration 
at,  onder  section  13  of  the  Pubuc  Health  Act, 
(75,  the  sewers  in  the  district  had  become  and  were 
sted  in  them,  and  for  an  injunction  to  restrain  the 
f endaat  from  interfering  therewith. 
The  defendant  was  the  principal  landowner  of  the 
cyund  npon  vhich  the  town  of  Minehead,  in  Somer- 
lahire,  stands,  and  in  or  about  the  year  1878,  serious 
mplaintP  liA^ing  been  made  as  to  the  sanitary  con- 
ion  o£  the  town,  the  defendant,  as  owner,  ccn- 

i.)  Reported  by  J.  W.  Gbbio,  Esq.,  Barxister-at- 
Law. 


stmcted  at  his  own  expense,  a  system  of  sewers 
throughout  the  town,  with  tanks  for  flushing  pur- 
poses, the  sewers  traversing  tihe  main  streets  of  the 
town,  which  were  public  highways.  At  that  time 
the  number  of  houses  was  about  300,  and  most  of 
them,  after  the  construction  of  ^e  sewers,  were  con- 
nected thereto  bv  drains,  and  the  occupiers  and  lessees 
paid  a  small  voluntary  sewer  rate  to  the  defendant, 
amounting  annually  to  about  £183,  the  gross  outlay 
on  the  sewers  being  some  £5,000.  The  houses  in  the 
town  were  some  of  them  in  the  possession  of  the 
defendant  as  owner  in  fee  simple ;  oUiers  were  let  on 
low  leases ;  others  on  agreements  for  a  short  term ; 
andothers  were  owned  1^  diffsrent  fee  simple  owners, 
or  were  granted  to  persons  subject  to  perpetual  rent- 
charges. 

The  plaintiff  board  alleged  that  section  13  of  the 
above  Act  vested  this  system  of  sewers  in  them.  The 
defendant,  on  the  other  hand,  alleged  the  system  was 
constructed  by  him  "  for  his  own  profit"  within  the 
meaning  of  suD-section  1  of  section  13  of  the  Act,  and 
did  not  so  vest 

The  section  in  question,  so  far  as  material,  is  in 
these  tenns: 

13.  «A11  existing  and  future  sewers  within  the  dis- 
trict of  a  local  auihoriiy ,  tof;ether  with  all  buildings, 
works,    materials,   and    thmgs   belonging   thereto, 


(1)  Sewers  made  by  any  person  for  his  own  profit  or 
l^  any  company  for  the  profit  of  the  shareholders." 

The  defendant,  in  giving  evidenoe,  said  he  had  con- 
sulted with  his  land  agent  hefore  adc^ting  the  sc^heme, 
and  he  advised  him  to  do  it,  on  the  ground  that 
making  the  sewers  himself  would,  in  the  kng  run,  be 
the  cheaper  waj^,  rather  tiian  allow  the  sanitary 
authority  to  do  it,  and  that  was  his  motive  for  so 
doixuf.  The  voluntary  rate  levied  was  calculated  to 
yield  £5  per  cent.,  which  was  to  cover  depreciatioQ 
and  repairs.  He  looked  on  the  expenditare  as  a 
profitable  investment,  and  he  was  satisfied  there 
would  be  an  increased  sewerage  rate  paid  as  Mine- 
head  increased. 

Haldane,  Q.O.,  andS(.  John  Gierke,  forthe  plainti£h. 
—The  effect  of  the  Public  Health  Act,  1875,  is  that 
when  an  owner  or  owners  of  a  district  do  not 
establish  a  proper  system  of  sewage,  the  local 
authority  can  do  so,  and  by  section  13  theie  is  vested 
in  them  any  system  which  has  been  made,  and  the 
local  authority  have  to  keep  it  up  out  of  the  rates, 
and  the  owner  is  relieved  of  HabiU^.  The  exceptions 
contained  in  the  section  do  not  cover  the  circumstances 
of  this  case.  The  local  authority  could  under  section 
150  of  the  Act  have  created  the  system  of  sewers  and 
then  thrown  the  «an>ense  on  the  landowner.  Instead  of 
allowing  them  to  do  so,  heohose  to  do  it  himself.  He 
merely  desired  that  his  tenants  should  make  some 
contribution  in  the  shape  of  rat^.  Hie  cases  of 
Acton  Local  Board  v.  Battm,  28  Ch.  D.  283,  33  W.  B. 
Dig.  128,  and  Bonella  v.  Twickenham  Local  Board, 
35  W.  B.  578,  36  Ibid.  50,  18  a  B.  D.  577,  20 
Q.  B.  D.  63,  are  in  our  favour.  [Bohbb,  J. — ^You 
must  show  me  that  the  defendant  did  not  mean  to 
make  a  profit  of  this  svstem  of  sewers.]  Frofi 
means  a  profit  outside  and  b^ond  the  mere  improve- 
ment done  to  the  property  oy  the  creation  of  the 
system :  Ferrand  v.  HaUas  Land  and  Building  Co., 
41  W.  B.  580,  [18931  2  a  B.  135;  and  this  is  the  gist 
of  the  decision  of  the  Oourt  of  Appeal  in  the  alMve 
case.  The  onus  lies  on  the  defendant  to  bring  liimip^^lf 
within  the  exception.  He  never  made  any  contract 
with  leaseholders  as  to  the  sewerage  before  granting 
leases 

Sir  E.  Churke,  Q.C,  Neville,  Q.G.,  and  Ingle  Joyce, 
for  the  defendant,  were  not  called  on. 
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BOMEB,  J. — The  question  in  this  action  is  whether 
the  sewers  at  Mindiead,  whioh  were  made   by  the 
defendant,  were  made  by  him   for  his  own   profit 
within  the  meaning  of  section  13,  sub-section  1,  of 
the  Public  Health  Act,  1875.    It  seems  to  me  to  be 
good  sense,  and  it  certainly  is  dear  law  that  if  a 
landowner,  merely  for  the  benefit  of  his  estate  or  for 
the  benefit  of  his  tenants,  puts  in  a  system  of  drain- 
age, he  cannot  on  those  facts  say  ih&t  he  made  his 
drainage  system  or  his  sewers  for  his  own  profit, 
because  the  profit  that  is  referred  to  by  the  Act  of 
Parliament  -is  not  that  interest,  advantage,  or  gain 
which  may  come  to  a  landowner  who  improves  his 
property  by  draining,  by  reason  of  his  houses  which 
are  drained  improving  in  value,  or  receiving  thereby 
a  higher  letting  value.    That  is  what  in  effect  has 
been  decided  by  the  cases  to  which  my  attention  has 
been  called  on  behalf  of  tiie  plaintiffs.    For  example, 
Adon  Local  Board  v.  Batten  was  a  case  clearly  where 
the  person  who  had  made  the  sewers  had  not  made 
them  in  any  way  for  his  own  profit  within  the  mean- 
ing of  the  section  of  the  Act,  and  indeed  the  owner 
so  stated  on  oatli  in  the  box.    The  case  of  Bondla 
V.  Twickenham  Local  Board  of  Health  was  a  case, 
again,  where  certain  owners  of  land  laid  it  out  for 
bnildhigs,  made  a  street,  and  as  part  of  their  build- 
ing operations  made  a  sewer  to  drain  the  houses.    It 
was  held  that  that  was  not  a  case  where  the  owner 
could  be  said  to  have  put  in  those  sewers  for  the 
purpose  of  profit  within  the  meaning  of  the  section. 
So,  again,  the  case  of  Ferrand  v.  Hallos  Land  and 
Building  Co.  was  a  case  where  a  landowner  put  in 
sewers  for  the  sole  purpose  of  draining  houses  erected 
by  him  on  his  own  land.    None  of  those  cases  at  all 
touch,  as  it  appears  to  me,  the  case  now  before  me. 
This  is  not  a  case  where  a  landowner  has  put  in 
sewers  merely  for  the  purpose  of  draining  his  own 
houses,  looking  to  be  compensated  for  his  expendi- 
ture in  ^e  advantages  that  may  accrue  to  his  houses 
by  having  a  proper  system  of  drainage.    This  is  a 
case  where  the  d^endant  has  laid  out  money  for  the 
purpose  of  making  sewers,  intending  to  be  compen- 
sated and  paid  directly  for  his  expenditure  on  the 
sewers    by   receiving   payments   from   all   persons, 
whether  they  are  his  t^ants  or  not,  who  avail  them- 
selves of  tiie  benefit  of  his  sewers,  and  where  he 
intended  to  receive,  and  did  receive,  payment  direct  to 
him  from  the  persons  using  his  sewers  for  the  benefit 
of  his  sewers,  and  where  he  has  bjr  reason  of  his  expen- 
diture received  direct  remuneration  for  the  expendi- 
ture in  the  way  I  have  indicated.    The  defendant 
constructed  these  sewers  under  these  circumstances. 
In   1878    Minehead  was    not    well    drained.       The 
defendant  was  the  owner  of  a  great  x>art  of  Minehead, 
but  he  was  not  the  owner  of  the  whole  of  it,  or  of  the 
whole  of  the  part  for  whidi  he  provided  sewers.     As 
to  several  parts  of  Minehead  he  or  his  predecessors  in 
title   had    granted   long    leases    which    were    then 
existing,  and  as  to  other  portions  of  Minehead  he  or 
his  predecessors  in  title  had  parted  with  the  fee  simple, 
and  his  only  interest  was  to  receive  a  rent-charge.    In 
this  way  several  portions  of  Minehead,  which  in 
a  sense  might  be  said  to  belong  to  him,  did  not 
belong  to  him  as  owner  receiving  the  rack  rents,- 
and  other  portions  of  Minehead  could  in  no  sense 
be  said  to  oelong  to  him.    In  this  state  of  things 
what  the  defendant  did  was  this :  he  speculated  as  it 
were  in  the  laying  down  of  sewers  not  only  for  those 
parts  of  Mindiec^  which  belonged  to  him  but  for 
some  parts  that  did  not.    He  speculated  in  making 
these  sewers  with  the  intention  that  he  should  be 
remunerated,  looking  on  the  one  hand  to  the  amount 
to  be  expended  on  uxq  sewers,  and  on  the  other  hand 
to  the  interest  on  the  amount  of  his  expenditure  he 
expected  to  get  by  a  rate  to  be  levied,  and  he  made 


the  sewers  for  no  other  consideration.  I  have  no  doobt 
that  he  bore  in  mind  when  he  entered  into  tiie 
speculation  that  he  was  as  a  matter  of  &ust  the  owner 
of  a  considerable  portion  of  Minehead  in  the  vsj  I 
have  stated,  but  I  am  oertain  on  the  fects  thit&e 
defendant  expected  to  be  remuneratad  for  his  expeodi- 
ture  in  making  these  sewers  by  the  sewn  rate  iHoch 
would  be  paid  to  him  by  all  persons  who  should  me  hu 
sewers— he  knowing  that  he  should  have  this  metis 
of  compelling  persons  to  remunerate  him,  that  if  tbe; 
did  not  pay  him  the  rates  he  required  he  could  prefott 
them  usinff  his  sewers  at  alL  It  appears  to  mefint 
this  is  undoubtedly  a  case  where  uie  defendant  bas 
constructed  sewers  for  his  own  profit  within  tiw 
meaning  of  section  13,  sub-section ?1),  of  the  Pnblie 
Health  Act,  1875.    I  cannot  help  tiunking  that  tbe 

Sintiflfo  and  iJieir  predecessors  in  title,  as  well  as  t^ 
endant,  have  for  a  long  series  of  yean  taken  the 
same  view  of  the  matter.  Although  the  sewen  were 
made  in  1878,  and  although  the  ctefendant  has  eter 
sinoe  then  been  in  receipt  of  a  sewer  rate  coUecteim 
the  way  I  have  indicate  ^m  those  using  bis  severs, 
it  is  not  until  1893  that  the  plaintiffii  for  the  fizst  time 
alleged  that  he  had  no  right  to  receive  the  sewer  nte 
during  the  whole  of  the  intervening  period,  inasmndb 
as  tiie  defendant  never  constructed  the  sewen  for  bis 
own  benefit  and  never  held  them  for  his  own  profit 
I  am  certain  that  the  other  view  of  the  facts  is  tbe 
correct  one,  and  that  not  only  did  the  defendant  eoa- 
struct  these  sewers  for  his  own  profit,  but  that  ^ 
plaintiffa  and  their  predecessors  m  titie  so  thoogbt 
until,  for  some  reason  which  is  not  obvious  tb^y 
suddenly  turned  round  and  without  justifioaikc 
alleged  the  contrary,  and  then  brought  this  aetko. 
It  appears  to  me,  for  the  reasons  I  have  givai,  that 
this  action  fails,  and  must  be  dismissed,  wiQi  costs. 

Solicitors,  E.  Bogue,  for  B,  Hoh,  Minehead ;  &»»"• 
cliffe,  Bawle,  &  Co,,  for  Joyce  Ss  Davie y  Bardon. 


April  10. 


Q.  B.  Div.  ] 

(Wright  and  Bruce,  JJ.)  j 

Basset  v,  Towg.  (o.) 

County  court — Jurisdiction — Pofwer  to  remit  oHionfr^ 
High  Court — Action  for  unliquidaied  dama^n— 
County  CourU  Act,  1888  (51  dk  52  Vid,  c  43),  s.  65. 

There  is  no  power,  under  eection  66  of  the  Omt^ 
Coterie  Act,  1888,  to  order  an  action  for  unliqvidsi^- 
damages  which  has  been  brought  in  the  High  Cwri  fc  "^ 
trisd  in  a  counUf  court,  even  though  the  <smotad  ■^' 
damages  is  specified  in  the  writ. 

This  was  an  appeal  from  the  district  iagistrar.v' 
Qreat  Qrimsby,  who  ordered  an  SMstion  which  bo^i 
been  brought  in  the  High  Court  for  £83  to  be  tried 
in  the  county  court  of  Great  Qrimsby. 

The  action  was  brought  to  recov^  damages  { * 
breach  of  a  contract  for  the  sale  and  deUviay  bj  tk^ 
defendant  to  the  plaintiff  of  forty  tons  of  boaes  »-*- 
£3  28.  6d.  per  ton,  to  be  delivered  free  an  bosid  t 
vessel  at  the  Biver  Head,  Grimsby,  in  Fehf*»*7' 
1894. 

Particulars  of  damage : — 

Loss  of  profit  at  £1  17s.  6d.  per  ton     £    a.  ^ 
on  fori^  tons  of  bones     .        .        .    7d    0   o 

Half  amount  of  freight  of  vessel  to 
receive  the  said  bones      .        .        .      8    0   <^ 


83    0   0 


(a.)  Reported  by  Cecil  Chapicait,  Bsq., 
at-Law. 
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The  plaintiff  obtained  an  order  remitting  the  action 
to  the  Grimsby  Oonnty  Court,  and  the  defendant 
appealed  to  Wright,  J.,  at  chambers,  who  referred  it 
to  the  court. 

EtheringUm  Smith,  for  the  defendant. — ^There  is  no 
power  in  the  court  to  remit  an  action  for  imliquidated 
oamages  to  a  county  court.  It  makes  no  difference  that 
the  (&im  for  a  specified  sum  was  indorsed  on  the 
writ.    That  cannot  alter  the  character  of  the  action 
or  give  the  court   jurisdiction  where   it   did   not 
otherwise  exist.    This  was  decided  under  the  County 
Courts  Act,  1856,  in  the  case  of  Knight  v.  Abbott, 
31  W.  B.   505,    10  Q.    B.    D.    11,  where    it   was 
held    that    the    words    '*  claim    indorsed    on    the 
writ*'  had  no  reference  to  a  case  of  unliquidated 
damages.     Section   65  of  the  County  Courts  Act, 
2888,  applicable  to  cases  where  a  clami  is  over  £50 
but  under  £100,  contains  the  same  words  as  sec- 
tion   7    of   the    County  Courts    Act,    1867,    which 
originally  conferred  the  jurisdiction  to  remit  in  actions 
of  contract  where  '*  the  claim  indorsed  on  the  writ  ** 
did  not  exceed  £50.    It  has  never  been  suggested 
that  that  section  applied  to  actions  for  imliquidated 
damaffes,  and  the  only  ground  for  contending  that 
there  has  been  any  change  is  the  fact  that  section  67 
of    the    Judicature    Act,    1873,  omitted  the  words 
'*  indorsed  on  the  writ."    If  that  was  intended  to 
create  a  change  it  does  not  exist  any  longer,  because 
the  Act  of  1^  has  expressly  restored  the  words.    A 
claim  indorsed  on  the  writ  is  one  which  could  form 
the  subject  of  a  special  indorsement  under  ord.  3,  r. 
6,  and  does  not  apply  to  damages  at  all.    The  fact 
that  damages  are  estunated  does  not  make  them  a 
liquidated  d^m. 

Adand,  for  the  plaintiff. — ^The  order  for  remitting 
this  action  to  the  county  court  was  rightly  made, 
rhe  law  on  the  subject  was  changed  by  section  67  of 
he  Judicature  Act,  1873,  which  applied  the  provisions 
'f  sectiQii  7  of  the  Act  of  1867  to  all  actions  com- 
aenoed  in  the  High  Court  in  which  any  relief  is 
ought  which  could  be  obtained  in  a  county  court, 
lie  laneoage  of  that  section  is  wide  enough  to 
idude  c2l  actions  of  whatever  kind  which  might  be 
Toxxght  in  a  county  court.  The  authority  of  Knight 
.  Abbott  is  not  applicable  to  the  present  case,  for  it 
'as  based  on  section  26  of  the  Act  of  1856,  which 
aye  a  power  of  sending  an  action  to  the  county 
>iirt  for  trial  only.  The  section  had  not  the  same 
bject,  nor  does  it  contain  the  same  language  as 
ction  65  of  the  Act  of  1888.  The  decision  was  in 
lat  context  the  words  **claim  indorsed  on  the 
rit "  oould  onl^  refer  to  a  claim  for  a  debt  or  liqui- 
^ted  demand  mdorsed  under  the  provisions  of  the 
>ninion  Xjaw  Procedure  Act,  1852.  Section  65  of 
e  Act  of  1888  is  practically  the  same  as  that  of 
istion  7  of  the  Act  of  1867,  and  it  must  be  treated 
extended  in  precisdhvr  the  same  way  by  the  Judica- 
re  Act  of  1873.  The  words  ''indorsed  on  the 
it "  do  not  mean  *'  specially  indorsed  on  the 
it "  ;  they  mean  any  claim  defined  and  written 
on  tlie  'wnt. 

Wright,  J. — ^I  must  confess  to  feeling  very  great 
dbt  about  this  case.  I  am  inclined,  however,  to 
ne  to  the  conclusion  that  it  would  be  better  not  to 
erfere  -with  the  established  practice  at  chambers; 
I  therefore,  as  the  matter  is  urgent,  I  do  not 
0rve  my  judgment.  The  Act  of  1856  contained, 
section  26,  a  provision  by  which  in  certain  cases  an 
Lon  xniCT^^  ^  ^^^^  irom,  the  High  Court  to  the 
<nty  court  for  trial ;  but  thi(t  power  was  restricted 
;aaes  -where  the  daim  indorsea  on  the  writ  did  not 
eed  JC50.  Upon  that  section  Knight  v.  Abbott 
I  argued,  and  it  was  decided  by  Field  and  Ste^^en, 
^hat    fUi  unliquidated   demand   did  not   come 


within  the  purview  of  the  section,  because,  at  the 
date  of  the  Act,  the  only  meaning  which  could  be 
attributed  to  the  expression  '*  claim  indorsed  on  the 
writ "  was  a  special  indorsement  as  authorized  by  the 
Common  Law  Procedure  Act,  1852.  In  that  case 
secrion  67  of  the  Judicature  Act,  1873,  does  not  seem 
to  have  been  referred  to.  We  come  now  to  the 
County  Courts  Act,  1867,  s.  7,  which  provided  that 
where  ia  any  action  of  contract  the  sum  indorsed  on 
the  writ  did  not  exceed  £50  the  action  might,  on  the 
defendant's  application,  be  remitted  to  tne  county 
court,  not  merelv  for  trial,  but  with  the  result  that 
it  became  for  all  purposes,  subsequent  to  remittal,  a 
county  court  action.  It  is  impossible  to  doubt  the 
meanine;  of  that  section ;  under  it  nothing  but  liqui- 
dated demands  could  be  remitted,  for  nothing  could 
at  that  time  be  indorsed  on  the  writ  except  matters 
which  could  properly  form  the  subject  of  a  special 
indorsement.  Then  came  the  Judicature  Act,  1873, 
section  67  of  which  did,  in  my  opinion,  clearly 
remove  from  section  7  of  iiie  Act  of  1867  the  limita- 
tion imposed  by  the  words  '*  claim  indorsed  on  the 
writ."  We  should  not,  I  think,  be  ffiving  its  full 
effect  to  section  67  if  we  did  not  hold  that,  while 
leaving  the  limit  of  £50,  and  also  the  bar  created  by 
the  nature  of  certain  actions,  as  restrictions  on  the 
county  court  jurisdiction,  it  removed  the  restriction 
formerly  imposed  by  the  words  *'  claim  indorsed  on 
the  writ "  in  all  actions  where  the  writ  was  indorsed 
with  an  amount  within  the  county  court  jurisdiction. 
That  section  does  not  seem,  as  I  have  before  said,  to 
have  been  noticed  in  Knight  v.  Abbott* 

We  come  now  to  the  County  Courts  Act,  1888. 
The  effect  of  section  67  of  the  Judicature  Act,  1873, 
had  been,  in  my  opinion,  to  strike  out  of  section  7  of 
the  Act  of  1867  all  reference  to  liquidated  demands  as 
creating  a  restriction  upon  its  operation :  the  Act  of 
1888  repealed  the  Act  of  1867,  but  by  section  65  of 
the  Act  re-enacted  section  7  in  practically  the  same 
words. 

We  must  now  say  how  section  65  of  the  Act  of 
1888  is  to  be  applied  to  section  67  of  the  Act  of  1873. 
We  might  conceivably  hold  that,  notwithstanding 
the  use  of  the  words  **  claim  indorsed  on  the  writ "  in 
section  65,  that  section  must  be  read  subject  to 
section  188,  sub-section  3,  of  the  same  Act,  which 
provides  that  '*  any  enactment  or  document  referring 
to  any  Act  or  enactment  hereby  repealed  shall  be 
construed  to  refer  to  this  Act  or  to  the  corresponding 
enactment  in  this  Act,"  and  so  apply  section  67  of  the 
Judicature  Act,  1873,  to  section  65  of  this  Act  in  the 
same  way  that  it  was  applied  to  section  7  of  the  Act 
of  1867.  But  it  is,  lu  my  judgment,  the  safest 
course  to  say  that  we  follow  what  we  understand  to 
be  the  established  practice  of  interpreting  section  65 
as  applicable  only  to  cases  of  liquidated  damages—a 
practice  which  receives  some  support  from  the  deci- 
sion in  Knight  v.  Abbott,  and  which  has  been  adopted 
as  the  recognized  practice  in  the  text-books — and  to 
leave  the  Court  of  Appeal  to  set  us  right  if  our  view 
is  wrong. 

The  order  of  the  district  registrar  will  therefore  be 
reversed. 

Upon  the  other  construction  of  section  65  there 
would  be  nothing  to  guide  the  judge  in  the  exercise 
of  his  discretion  upon  an  application  to  remit  an 
action  for  unliquidated  damages.  It  may  be  that  a 
further  enactment  or  a  new  rule  is  desirable,  enabling 
such  actions  to  be  remitted  to  the  county  court. 

Brttoe,  J. — I  am  of  the  same  opinion.  The  words 
"  daim  indorsed  on  the  writ*'  were  used  in  section  26 
of  the  Act  of  1856,  and  as  there  used  they  received  a 
judicial  interpretation  in  Knight  v.  AbboU,  a  decision 
which  has  never  been  questioned. 
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It  is  arffued,  howerer,  that  the  effect  of  sectioii  67 
of  the  Jaaicatare  Act,  1873»  was  to  strike  out  those 
words  from  section  26  of  the  Act  of  1856,  and  sec- 
tion 7  of  the  Act  of  1867.  AssnniiTig  that  to  be  so, 
we  find,  nevertheless,  that  in  section  66  of  the  Act  of 
1888  the  same  words  are  deliberatelY  inserted,  and  I 
think  we  are  right  in  drawing  the  mference  that  the 
Leeislatare,  when  so  inserting  them,  intended  them 
to  nave  the  same  meaning  as  uiey  had  in  the  earlier 
Gonnty  Courts  Acts,  and  so  took  away  the  power  of 
remittmg  to  the  county  court  actions  for  unliquidated 
daniages — ^that  is,  actions  in  which  the  claim  is  not, 
in  the  strict  sense  of  the  words,  a  claim  indorsed  on 
the  writ. 

Appeal  aUovwl, 

Solicitors  for  the  plaintiff,  Clarkson,  OreentoelU,  A 
Co.,  for  J.  Barker,  Great  Grimsby. 

Solicitors  for  the  defendant,  fficks  &  Bm,  for  E.  E. 
&  B.  Maaauy  Great  Grimsby. 


3Qou0e  Of  lUnHsi. 

From  C.  A.  )  t^|.^^  ,. 

(Bngland).  )  ^^^  '• 

BxwLBTT  (Paxtpeb)  v.  Allen  &  Sons,  (a.) 

Master  and  servant — Wages — Payment  otherwise  than  in 

current  coin — Sick   and   accident  dub^Truck  Act, 

1831,  ss.  1-5,  ss.  23,  24-~2Vudk  Amendment  Act, 

1887  (50  <fe  61  Vict.  c.  46),  s.  6. 

A  payment  by  an  employer,  at  the  instance  of  an 
employee,  in  discharge  of  some  obliaation  of  tJie  em» 
ployee,  is  equivalent  to  payment  of  the  current  coin  of 
the  realm  into  the  liands  of  the  person  employed,  and  is 
not  a  breach  of  the  Truck  Act,  1881. 

The  2nd  section  of  that  Act,  bu  which  any  contract 
prescribing,  directly  or  indirectly,  the  manner  in  which, 
or  the  persons  with  whom,  Ac,  wages  are  to  be  expended, 
is  "  illegal,  null,  and  void,**  is  to  be  construed  cu  mean" 
ing  that  the  emjioyer  could  not  e/nforce  that  provision  in 
t?ie  control  against  his  employee.  It  does  not  prevent 
the  employer  from  relying  on  j^ayments,  made  with  the 
consent  of  the  employee,  to  a  sick  and  accident  dub  as  a 
discharge  for  the  amount  so  paid. 

The  appellant,  upon  entering  the  respondents*  service, 
signed  an  agreement  whereby  she  agreed  to  oofnform  to  all 
the  rules  of  the  respondents'  works.  One  of  the  rules 
provided  that  all  the  respondents*  servants  should  become 
memhers  of  a  side  and  accident  dub,  to  the  funds  of 
which  weekly  subscriptions  were  payable.  A  dedudion 
was  made  each  week  by  the  respondents  from  the  apveU 
lant*s  wages,  with  Tier  consent,  and  paid  to  the  aub. 
The  appeUant  brougM  an  adion  to  recover  these  deduc- 
turns  as  arrears  of  wages. 

Hdd  {affirming,  but  on  different  grounds,  the  decision 
of  the  Court  of  Appeal,  [1892]  2  Q.  B.  622,  41  W.  B. 
197),  that  these  payments  made  by  the  employers  were  not 
deductions  from  wages  within  the  meaning  of  the  Ad,  but 
were  to  be  considered  ds  adual  payments  to  the  appdkmt, 
who  was  accordingly  not  entOM  to  recover  them,* 

This  was  an  appeal  from  the  Court  of  Appeal  (41 
W.  B.  197,  [1892]  2  a  B.  622)  (Lord  Esher,  M.B., 
Bowen  and  Kay,  L.JJ.)  affirming  a  judgment  of  the 

*  B^  the  amending  Act  of  1887  the  provisions  of 
the  principal  Act  are  extended  to  and  include  any 
workman  as  defined  in  the  Employers  and  Workmen 
Act,  1876  (38  &  39  ^ct.  c.  90),  s.  10. 

(a.)  Beported  bj^  Chablbs  H.  GbaftoNi  Bsq.i 


Divisional  Court  (Day  and  Ohades,  JJ.),  whidi  le- 
versed  that  of  the  county  court  judge. 

The  action  was  brought  by  the  appellant,  whowu 
employed  by  the  respondents  in  their  oonfectioDery 
works,  to  recover  £l  13s.  7d.,  the  amount  of  tSkgA 
iU^B^al  deductions  from  her  wages.  It  waa  admitted 
at  the  hearing  at  the  Bow  County  Court  lint  &e 
claim  for  6s.  9d.,  which  represented  contiibalioosfot 
medidne  and  medical  attendance,  was  properiy  de- 
ducted, and  judgment  was  entered  in  h^  favour  for 
the  balance. 

The  facts  and  ar^^uments  sufficiently  appear  in  ^ 
Lord  Chancellor's  judgment. 

Bobson,  Q.C.,  and  CorrieChrant{W.  ChmptonSm^ 
with  tiiem),  for  the  i^ipellant. 

FirUay,  Q.G.,  and  Crisps,  iar  the  respondent!. 

May  7.— Lord  Hebsobdell,  L.C.  —The  facto  d  tbi 
case  are  very  simple,  and  may  be  shortly  stated,  but 
the  point  lused  is  one  by  z^  means  free  bom  i£- 
culty. 

Ihe  appellant,  who  was  plamtifP  in  tiie  adin 
below,  entered  several  times  mto  the  service  d  & 
defendimts,  who  are  the  respondents  at  the  bar,  first 
in  the  year  1886,  again  in  the  year  1888,  and  agtioin 
the  year  1890.  On  each  occasion  the  f^pellanieiiiend 
into  an  agreement  with  her  employers,  wfaidi  m 
signed  by  her,  "  to  conform  to  all  the  rules  and  m- 
lations  of  Messrs.  F.  Allen  &  Sons'  works  im  to 
submit  to  the  penalties  for  breach  of  the  same,  a  cam 
of  which  rules  and  reg^ulations  was  given  me  at  w 
time  of  signing  this."  Then  follows  the  signatareoi 
the  appellant.  One  of  the  rules  to  whioi  die  m 
agreea  to  conform  was  in  these  words:  '*  All  emp^eei 
mU  have  to  become  members  of  the  met  and  aooM 
dub."  It  appears  that  there  was  a  sick  and  Imdi 
sodety  estabushedin  connection  with  the  eaaptofPigt 
for  <he  benefit  of  the  employees  at  Measn.  ADm^ 
Sons' works.  Hie  rules  of  that  society  prodded  tte 
tiie  contributors  to  the  fund  were  to  "  consoi  eS  £ 
employed  in  the  works,  who"  were  to  be  difiW 
into  five  classes,  and  aooording  to  the  daas  was  ^ 
amount  of  weekly  subscription,  varying  from  5d.  ta& 
to  l^d.,  and  also  the  amount  of  "  weeUy  xefaf  c 
cases  of  sickness  or  accident,"  varying  fBooi  12k  doas 
to  ds.,  and  "death  money"  vazyiii^  frooi  ei^ 
guineas  down  to  two  guineas.  The  sobacription  m 
to  "  include  doctor's  attendance  free  'viikin  t^ 
miles  unless  members "  were  "  able  to  call  at  i* 
surgery."  By  another  nde  '*  a  member  d  tittis' 
was  *'to  act  as  treasurer,  and  the  dub"  'm* 
**  have  its  own  committee  of  management  of  tvmt; 
members,"  who  were  to  "  conduct  ail  ihe  hnsiBesi « 
the  dub,  their  services  rendered  being  grataitoai^** 

In  accordance  with  these  rules  it  waa  the  fodm 
for  a  weekly  payment  to  be  made  to  tlie  traasBV* 
the  fund,  ana  the  sums  recdved  by  lum  wm  ^ 
from  time  to  time  to  a  separate  aoooont  lAatk  ^ 
kept  at  a  bank,  and  in  case  of  oickneas  or  ^  ^^ 
cases  referred  to  the  members  recdved  reliaE  bom  i^ 
fund  so  established.  There  was  deducted  bmif 
plaintiff's  wages  (in  the  maimer  wluch  X  wiQ.  nte  » 
in  a  moment!  weekly  the  sum  of,  at  aoe  tins  ^ 
and  at  another  3d.  a  week<-that  is  to  say,  ^ 
subscription  of  the  fourth  dass  and  the  third  (ta^ 
It  appears  that  each  week  the  appellant  luuii^* 
ticket,  of  which  one  was  produced  to  your  laM^ 
showing  the  gross  amount  of  wages  doe,  and  #i* 
was  in  this  particular  case  15s.  9d.,  frcxn  wkii^  ^ 
deducted  <<fines  2d.,  dok  dub  2id.  **  ;  so  IM  v 
week  at  the  time  when  the  i^peUant  lewisaiij 
balance  she  was  m9de  aware  that  there  was  baaKf^ 
by  the  firm  to  the  treasurer  of  the  skk,  M  «* 
amount  of  2id«ordd.,astheoaseni|8litlN^0ii' 
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payment  was  made  without  objection  daring  the 
woole  time  that  she  was  in  the  employ  of  the 
regpoDdents. 

when  she  left  she  received  the  snm  of  3s.  from 
the  ^d,  which  it  appears  was  the  amount  to  which 
any  member  was  entitled  <m  ceasing  to  be  in  the 
employ  of  the  em^ojen.  Of  course,  during  the 
whole  time  she  was  in  their  employment  she  received 
the  advantages  of  being  a  member  of  this  sick 
and  benefit  dub.  It  was  suggested  on  behalf  of  the 
appellant  that  she  had  receiv^  nothing  ^m  the  fond 
except  the  3s.  on  leaving  it,  that  that  was 
the  aafy  benefit  she  had  derived.  I  cannot  at  all 
concur  m  that  view.  Although  she  in  point  of  fact 
did  not  &11  ill  during  the  time  that  she  was  in  their 
employ,  she  received  the  benefit  of  having  secured 
to  her,  in  case  she  fell  ill,  a  considerable  weekly  pay- 
ment out  of  the  sick  fund.  After  her  employment 
ceased  the  present  action  was  brought,  and  she 
daimed  to  recover,  less  certain  deductions  with  which 
I  need  not  trouble  vour  lordships,  the  total  amount 
that  had  been  in  tnis  way  weekly  paid  to  the  sick 
dub,  and  in  the  manner  that  I  have  described  de- 
ducted from  the  sum  which  she  otherwise  would  have 
received  from  the  employers. 

If  it  had  not  been  for  the  provisions  of  the  Truck 
Act,  I  do  not  think  it  can  be  doubted  for  a  moment 
that  the  plaintiff  would  have  had  no  possible  daim. 
The  fact  that  she  had  become  a  member  of  this  sick 
club,  and  that  week  l^  week  to  her  knowledge  and 
with  her  assent  a  sum  had  been  paid  by  the  employers 
on  her  behalf  to  the  sick  fond,  which  gave  her  a  right 
to  aQ  its  advantages,  would  be  a  complete  answer  to 
any  such  action.  I  do  not  think  that  was  redly  dis- 
puted at  the  bar,  but  the  plaintiff's  case  rested 
entirehr  npon  the  provisions  of  the  Trudc  Act.  It 
was  allegea  that  she  had  not  received  the  whole  of 
her  wages  in  the  manner  in  which  that  Act  entitled 
her  to  aemand  them,  and  that,  not  having  received 
the  whole  of  her  wages,  the  balance  now  fell  to  be 
[)aid  by  her  employers. 

I  should  state  that  during  a  portion  of  the  time 
vhen  she  was  first  in  the  service  of  the  employers  the 
sharacter  of  the  employment  was  not  one  within  the 
Pruck  Act.  It  only  came  within  tke  Tmok  Act  by 
Bason  of  the  amending  Act  of  1887,  which  brought 
hat  particnlar  occupation  within  it.  The  Act  of  1 
t  2  Will.  4,  c.  37  is  intituled  :  "An  Act  to  pro- 
libit  the  payment  in  certain  trades  of  wages  in  goods 
r  otherwise  than  in  the  current  coin  of  the  realm." 
Lnd  the  3rd  section  enacte :  "  That  the  entire  amount 
f  the  wag^B  earned  by  or  payable  to  any  artificer  in 
ny  of  the  trades  hereinafter  enumerated,  in  respect  of 
ny  labour  by  him  done  in  an^  such  trade,  shall  be 
ctaally  paid  to  such  artificer  m  the  current  coin  of 
tiis  realm,  and  not  otherwise,  and  every  payment 
lade  to  any  such  artificer  by  his  employer,  of  or  in 
aspect  of  any  such  wages,  by  the  aelivering  to  him 
f  goods  or  otherwise  than  in  the  current  coin  af ore- 
iia,  except  as  hereinafter  mentioned,  shall  be  and  is 
areby  declared  illegal,  null,  and  void.'*  The  4th 
iction  enacts :  '*  That  every  artificer  in  any  of  the 
ades  hereinafter  enumerated  shall  be  entitled  to 
>cover  from  his  employer  in  any  such  trade,  in  the 
lanner  by  law  provided  for  the  recovery  of  servant's 
ages  or  by  any  other  lawful  ways  and  means,  the 
hole  or  so  much  of  the  wages  earned  by  such 
-tifioer  in  such  trade  as  shall  not  have  been  actually 
lid  to  him  bv  such  his  employer  in  the  current  coin 
:  this  realm.  It  is  on  those  two  clauses  that  in  the 
-st  place  the  plaintiff  founds  her  action.  She  alleges 
lat  she  has  not  been  paid  in  the  current  coin  of  uie 
■*litt  the  wages  to  which  she  was  entitled. 
I  do  not  tlmik  it  can  be  doubted  that  the  object  of 
is  enactment  was  to  strike  at  the  practice  which  had 


grown  up  of  employers  making  their  payments  in  part 
py  the  supply  of  g^oods  in  the  sale  of  which  they  were 
interested,  which,  it  was  thought,  would  place  the 
person  employed  at  an  unfair  disadvantage,  and 
which,  it  was  thought,  was  calculated  to  result  in  the 
person  employed  obtaining  something  less  than  the 
agreed  remuneration  for  services.  The  contrast  in 
those  sections  is  between  payment  in  current  coin  of 
the  realm  and  payment  in  some  other  fashion,  and  I 
can  myself  entertein  no  doubt  that  a  payment  made 
by  an  employer  at  the  instance  of  a  person  employed 
to  discharge  some  obli^tion  of  the  person  employed, 
or  to  place  the  money  m  the  hands  of  some  person  in 
whose  hands  the  person  employed  desires  it  to  be 
placed,  is  in  the  sense  and  meaning  of  those  sections  a 
payment  to  the  person  employed  as  much  as  if  the 
current  coin  of  the  realm  had  been  placed  in  his  or 
her  hands. 

It  is  said  that  money  paid  in  that  way  would  not 
be  a  payment  of  the  debt,  that  it  could  not  have  been 
pleaded  as  payment,  that  the  defence  must  have  been 
one  of  set-off.  Whether  that  be  so  or  not,  in  accord- 
ance with  the  system  of  pleading  which  previously 
prevailed  I  do  not  think  it  at  all  necessary  to  inquire. 
The  dis^nction  between  payment  and  set-o£f  was 
often  a  very  fine  one  in  old  days.  But  however  that 
may  be,  as  a  matter  of  pleading  I  cannot  myself 
doubt  that,  looking  at  the  purpose  and  object  as  well 
as  the  words  of  this  statute,  thiat  a  payment  made  in 
t^t  fashion  would  be  a  payment  in  the  current  coin 
of  the  realm,  and  not  otherwise,  within  the  meaning 
of  the  Truck  Act.  The  case  obviously  would  not  be  in 
the  slightest  degree  within  the  mischief  against 
which  ^t  statute  was  directed. 

I  ought  also  to  call  attention  to  the  fact  that  the 
5th  clause  of  the  statute  does  prohibit  set-off  in 
particular  cases,  ^e  employer  m  any  action  com- 
menced by  an  artificer  for  the  recovery  of  wages  is 
not  to  be  allowed  a  set-off,  **  nor  to  daim  any  reduc- 
tion of  the  plaintiff's  demand  by  reason "  "of  any 
goods,  wares,  or  merchandise  had  or  received  by  the 
plaintiff  as  or  on  account  of  his  wages,"  **  or  bv  rea- 
son of  any  goods,  wares,  or  merchandise  sold,  de- 
livered, or  supplied  to  such  artificer  at  any  shop  or 
warehouse  kept  by  or  belonging  to  such  emplover, 
or  in  the  profits  of  which  such  employer  snail 
have  any  share  or  interest.'*  The  object  of  that 
enactment  is  obvious,  but  it  does  not  touch  a 
case  of  set-off  (if  it  be  a  case  of  set-off)  of  money  paid 
for  the  person  employed  at  his  or  her  request. 

But  uien  it  is  said  that  the  2nd  clause  of  the  statute 
enacts :  '^  That  if  in  any  contract  hereafter  to  be  made 
between  any  artificer  in  any  of  the  trades  hereinafter 
enumerated,  and  his  employer,  any  provision  shall  be 
made  directly  or  indirectiy  respecting  the  place 
where,  or  the  manner  in  which,  or  the  person  or  per- 
sons with  whom,  the  whole  or  any  part  of  the  wages 
due  or  to  become  due  to  any  8u<m  artificer  shall  be 
laid  out  or  expended,  such  contract  shall  be,  and  is 
hereby  dedsured  illegal,  null,  and  void."  The  words 
rdied  on  in  that  clause  by  the  appellant  are  these, 
that  any  provision  made  directly  or  indirectly  re- 
specting the  manner  in  which,  or  the  person  with 
whom,  any  of  the  moneys  to  be<K)me  due  shall  be  laid 
out  or  expended  is  rendered  illegal,  null,  and  void. 
Now  the  contoition  on  behalf  of  the  appellant  is  this : 
The  appellant,  by  a  provision  in  the  contract  between 
her  ana  her  employers,  agreed  to  become  a  member 
of  the  sick  and  accident  dub;  that  although  the 
agreement  did  not  in  terms  provide  that  the  sub- 
scriptions to  that  dub  were  to  be  paid  out  of  her 
wages,  yet,  nevorthdess,  that  must  have  been  in  the 
contemplation  of  the  parties,  and  that,  therefore,  the 
stipulation  in  the  agreement  was  illegal  within  the 
Tniok  Act)  and  null  and  void,  bewose  it  was  an 
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agreement  as  to  the  mode  in  which  week  by  week  a 
portion  of  her  wages  was  to  be  expended. 

The  question  raised  by  that  contention  is  certainly  one 
of  very  considerable  importance,  and  also  one  of  very 
considerable  difficulty.  Various  cases  were  put  at 
the  bar  in  which  it  would  be  strange  to  suppose  the 
Legislature  had  prohibited  the  agreements  suggested ; 
as,  for  example,  if  the  agreement  contained  a  provi- 
sion that  the  person  employed  should  enter  into  a 
fidelity  insurance  contract  and  keep  up  that  policy  so 
as  to  make  a  provision  against  any  d^ault  on  his  or 
her  part  towards  the  employers,  such  a  provision  for 
the  protection  of  the  employers,  it  was  said,  would 
be  not  in  the  slightest  degree  within  the  mischief 
against  which  the  Truck  Act  was  directed ;  it  would 
be  a  reasonable  and  proper  agreement  to  come  to,  and 
it  cannot  be  supposea  that  tne  Legislature  intended 
toprohibit  it;  by  tiie  general  words  whichhave  been  used 
in  the  2nd  clause  of  the  Truck  Act.  Here,  it  was 
said  that  in  the  provisions  in  this  case  nothing  was 
stipulated  with  regard  to  payment  out  of  the  wages, 
or  that  the  subscription  was  to  be  kept  up  by  pay- 
ment from  the  wages.  It  was  merely  a  general  con- 
tract that  she  womd  in  the  present  case  join  this  sick 
fund,  no  doubt  implying  that  she  would  make  the 
payments  which  were  requisite  to  secure  such  mem- 
bership. 

There  is,  no  doubt,  very  ereat  force  in  that 
argument,  but  on  the  other  hand  it  would  be,  I  think, 
very  dangerous  to  hold  that  any  contract  made  by  a 
person  employed  which  involved  expenditure  of  money 
from  time  to  time  was  not  within  the  clause  merely 
because  it  did  not  provide  that  the  money  should  hd 
paid  out  of  wfi^es.  So  to  hold  would  be  in  some 
cases  undoubtemy  to  enable  the  purpose  and  object  of 
that  second  clause  to  be  evaded.  I  find  it  very 
difficult  indeed  to  say  where  the  line  should  be  drawn, 
if  a  line  is  to  be  drawn,  between  cases  such  as  these, 
which  would  be  the  one  class  within  and  the  other 
without  the  scope  and  intention  of  the  Truck  Act.  It 
may  be  that  it  is  impossible  to  draw  any  such  line, 
and  that  each  case  must  be  dealt  with  upon  a 
consideration  of  its  own  circumstances  and  a  deter- 
mination whether  it  is  or  is  not  within  the  second 
clause. 

In  the  present  case  it  does  not  seem  to  me  to  be 
necessary  to  determine  this  question.  For  the 
purpose  of  my  decision  I  will  assume  that  the  case 
IS  within  the  2nd  section  of  the  Truck  Act, 
though  I  must  not  be  understood  as  in  any  way 
indicating  an  opinion  that  it  is  so.  But  assuming  it 
to  be  within  the  2nd  section  of  the  Truck  Act 
what  is  the  effect  of  that  section?    It  makes  that 

S revision  illegal,  null,  and  void.  As  regards  its 
legality,  of  course  if  it  be  within  the  section  it 
would  render  the  employer  liable  to  the  penalty 
provided  by  the  Truck  Act.  But  in  addition  to  that 
it  is  made  null  and  void.  Now  it  is  to  be  observed 
that  the  becoming  a  member  of  this  sick  and  accident 
dub  is  certainly  not  made  illegal  or  null  and  void. 
It  is  the  contract  to  become  so,  and  to  pay  the 
subscriptions  which  alone  can  be  said  to  oe  made 
null  and  void :  that  is  to  say,  that  the  employer,  it 
being  null  and  void,  could  not,  as  against  the 
employee,  enforce  that  provision.  That,  and  nothing 
more  than  that,  seems  to  me  to  be  the  result  of  the 
application  of  the  second  clause  supposing  it  to 
apply  to  such  a  case  as  the  present,  that  the  em- 
ploved  might  at  any  time  have  said,  I  will  not  join 
or  I  will  not  continue  a  member  of  the  sick  club,  and 
by  so  saying  would  not  have  committed  any  breach 
of  contract  as  against  the  employers,  because  the 
contract  was  null  and  void.  But  supposing  in  that 
sense  (and  that  seems  to  me  the  onlv  sense  in  which 
the   section  could  be   operative)  the    contract   to 


become  a  member  was  null  and  void,  Hie  qostdoo 
which  has  to  be  considered  in  the  present  ewe 
is.  What  is  the  position  of  the  employed  as  Rgaidi 
the  employers  supposing  that  with  her  assent  tbe 
employers  have  made  a  payment  week  by  we^  en 
her  behalf  to  the  treasurer  of  a  society  to  which  the 
has  consented  to  belong  and  has  belonged  dazing  the 
time  she  was  in  their  service  P  I  can  find  nothing  m 
the  Truck  Act  under  such  ciroumstanoes  to  prevent  the 
employer  when  sued  relying  on  the  fact  of  such  pay- 
ments as  a  discharge  of  his  obligations  towards  hu 
employee  in  respect  of  such  sums  of  money  as  he  hs« 
not  personally  huided  over  to  her.  I  will  not  repest 
again  the  observations  I  have  made  about  tiie  only 
set-off  or  reduction  of  demand  which  is  prohibited  bj 
the  Act. 

The  question,  then,  is  whether  in  the  jpresent  omb  it 
is  established  that  the  total  wages  of  the  plaintiff 
have  been  paid,  either  by  handing  to  her  in  the 
current  coin  of  the  realm  or  by  Tnaking  on  her  bcliaH 
payments  which  she  has  authorized.  I  canned  doubt 
that  on  the  true  view  of  the  droumstances  of  this 
case  it  has  been  established  that  the  employer  hu 
thus  discharged  himself,  and  unless  there  are  pro- 
visions in  the  Truck  Act  which  prevent  the  inferenosi 
being  drawn  which  otherwise  would  be  drawn,  ^ 
conclusion  is  absolutely  irresistible. 

I  find  that  in  the  case  of  Ex  parte  Cooper^  i«  n 
Morris,  26  Ch.  D.  693,  33  W.  B.  Dig.  23,  dronm- 
stances  which  were  very  similar  to  the  preseot  were 
considered  by  the  Court  of  Appeal,  m  that  case 
deductions  were  made  from  the  wages  when  payment 
was  made  to  the  person  employed,  and  on  the  hade  of 
the  ticket  which  was  given  to  each  workman  when  he 
recdved  his  wages  were  printed  some  terms  sad 
regulations,  amongst  which  were  reg:alation8  as  to 
the  payment  to  uie  doctor's  fund  of  so  much  & 
month  according  to  the  wages  which  he  recdved,  ud 
payments  to  the  reading-room  fund  of  "4d.  ps 
month  payable  by  all  men  and  boys  over  sixteo 
years  of  age.  These  payments  will  be  deducted  ivm 
the  wages.*'  That  had  gone  on  for  a  oonsidenbk 
time,  and  deductions  to  a  substantial  amount  had  hes 
made  in  that  way  from  the  wages  for  the  purpose  o^ 
being  paid  to  the  treasurer  of  the  reading-rooe 
fund  and  to  the  doctor,  but  the  firm,  in  liact,  had  ne^ 
paid  either  the  doctor  or  the  treasurer  of  the  reading 
room  fund.  Under  those  drcumstanoes  steps  wcr 
taken  by  the  persons  employed  to  reoover  the  wooes 
which  had  beeoi  so  deducted  from  their  wages.  Of 
course  that  case  differed  from  the  present,  iwwnf^ 
as  there  remained  in  the  hands  of  the  firm  the  moo^ 
which  they  had  deducted,  and  the  defence  suggesbHi 
in  the  present  case  did  not,  of  course,  aiiae  tbse- 
The  court  so  hdd,  but  Lord  Sdbome,  in  delfvaiag 
judgment,  said:  "It  was  suggested  that  oettjm 
sums  were  payable  by  the  workmen  under  oontoo^ 
which  were,  in  suostance,  their  oontracts»  to  tbe 
doctor  and  for  the  purposes  of  the  reading-ioon,  aa^ 
that,  by  arrangement  with  the  employers,  thoee  sb:^ 
were  to  be  paid  out  of  that  part  of  the  wages  which 
had  not  been  paid  to  the  men.  If  that  nad  hea 
actually  done,  and  a  settlement  upon  that  foolB^ 
had  taken  place,  I  am  not,  as  at  present  advkei 
prepared  to  say  that  such  a  settlement  oooM  h*^ 
been  treated  as  a  nullity  by  reason  of  the  Truck  Act." 
That  is,  of  course,  an  expresdon  of  opinioo  on  th^ 
very  point  now  under  condderation,  becanse  I  ea 
see  not  the  slightest  distinction  between  a  payxnest  % 
the  treasurer  of  that  reading-room  fond  aira  a  p^ 
ment  to  the  treasurer  of  this  dck  and  aoddent  du 

Cotton,  L.  J.,  in  that  case,  said :  '*  We  do  not  in  acr 
way  encourage  the  idea  that  our  deddon  would  w^^f 
(I  desire  to  guard  myself  in  this  wav,  and  I  anr^ 
stand  that  the  Lord  Chaooellor  intended  to  do  so]  ti 
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any  deduction  made  from  the  wages  and  in  fact 
applied  by  the  employers  by  the  direction  of  the 
workmen  or  in  pursuance  of  an  arran^^ement  made 
with  them  in  discharge  of  a  debt  for  which  they  were 
liable."  Therefore  we  have  a  very  distinct  expression 
of  opinion  by  those  eminent  judges  Lord  Selbome 
and  the  late  Cotton,  L.J.,  in  favour  of  the  view  which 
in  substance  has  been  taken  by  tiie  court  below,  and 
which  I  am  prepared  to  recommend  your  lordships  to 
adopt. 

fx>r  these  reasons  I  move  that  the  ludgment 
appealed  from  be  affirmed,  and  the  appeal  disimssed. 

Lord  Watson. — In  my  opinion  the  stipulation  in 
her  contract  of  employment  that  she  should  become 
a  member  of  the  sick  and  accident  dub  when  taken 
by  itself  imposed  a  perfectly  lawful  condition  upon 
the  appellant.  I  am  also  of  opinion  that  the  course 
of  dealing  by  which  the  respondent  firm  paid  her 
contributions  to  the  dub,  and  deducted  the  amount 
at  the  weekly  settiement  of  her  wages,  had  all  along 
the  tacit  assent  of  the  appellant ;  and  that  the  case 
must  be  disposed  of  on  the  same  footing  as  if  each 
contribution  had  been  advanced  by  them  under 
express  authority  from  the  appellant. 

After  the  exhaustive  observations  which  have  been 
made  by  my  noble  and  learned  friend,  I  need  not 
recapitulate  the  sections  of  1  &  2  Will.  4,  c.  37  which 
bear  upon  t^e  question  before  us,  or  criticize  their 
enactments  in  detail.  For  the  reasons  which  the  Lord 
Chancdlor  has  assigned,  I  think  that,  whilst  the  case 
is  one  of  nicety,  your  lordships  ought  to  accept  the 
opinions  expressed  by  the  £Sarl  of  Sdbome  and 
dotton,  L.J.,  in  Ex  parte  Cooper ^  In  re  Morris,  and 
to  hold  that  the  contributions  advanced  by  the 
respondent  firm  on  behalf  of  the  appellant  were  sub- 
stantially equivalent  to  payments  made  by  them  to 
the  appellant  herself  in  current  coin  within  the  mean- 
ing of  the  Act. 

I  am  personally  indined  to  hold  that  the  inference 
thus  derived  from  the  earlier  dauses  of  the  Act  is 
supported  by  the  terms  of  section  24,  which,  inter  aliay 
enacts  "  that  nothing  herein  contained  shall  extend 
or  be  construed  to  extend  to  prevent  any  such 
employer  from  advancing  to  any  such  artificer  any 
money  to  be  by  him  contributed  to  any  friendly 
sodety  or  bank  for  savings  duly  established  accord- 
ing to  law.''  Apart  from  the  statute,  advandng  the 
artificer's  contributions  to  a  fiiendly  sodety  estab- 
lished according  to  law,  and  advandng  his  contribu- 
tion to  a  domestic  dub  having  the  same  objects  in 
view,  appear  to  me  to  stand  in  pari  ca8u.  If  section 
24  bad  been  expressed  in  terms  which  dearly  estab- 
lished an  exception  from  preceding  clauses,  it  would, 
in  my  opinion,  have  afforded  an  argument  in  favour 
of  the  appellant,  because  such  an  exception  would  have 
indicated  an  intention  of  the  Legislature  that 
advances  of  that  kind  were  within  the  intendment  of 
the  Act,  and  were  not  to  l)e  permitted  unless  in  the 
cases  spedally  referred  to.  But  on  consideration  I 
am  of  opinion  that  the  clause  does  not  cr^te  a  proper 
exreption ;  and  that  it  must  be  taken  as  indicating 
that  the  previous  enactments  were  not  intended  to 
include  and  prohibit  advances  identical  in  prindple 
with  those  mentioned. 

I  therefore  concur  in  the  judgment  proposed  by 
the  Lord  Chancellor. 

Lord  MoBRis. — I  entirely  concur  in  the  judgment 
which  has  been  so  fully  expressed  by  my  noble  and 
learned  friend,  the  Lord  Chancdlor;  but,  having  a 
strong  opinion  on  the  2nd  section  of  the  Truck  Act 
as  affecting  the  present  case,  I  consider  that  I  am 
bound  to  state  it.  In  my  opinion  the  contracting 
question  is  not  one  which  is  either  aimed  at  or  struck 
by  the  2nd  sf  ction  of  the  Truck  Act.    If  we  look  at 


the  contract  itself,  as  contained  in  the  written  docu- 
ment, it  is  merdv  to  the  effect  that  all  employees 
shall  become  members  of  the  sick  and  acddent  club. 
There  is  nothing  in  the  contract,  so  far  as  the  writing 
is  concerned,  that  is  at  all  within  the  purview  of  the 
Tmck  Act. 

But  then  it  is  said  that  we  must,  upon  the  facts  of 
the  case,  come  to  the  condusion  that  there  was  some 
understanding  or  agreement  that  a  portion  of  the  wages 
of  the  employee  was  to  be  deducted  and  paid  to  this 
benefit  society,  and  that  consequentiy  that  contract  be- 
comes illegal  imder  section  2.  I  cannot  come  to  the 
condusion,  as  I  have  said,  io  the  first  place,  that  it  is 
a  portion  of  the  contract.  But  even  if  it  was,  it  does 
not  appear  to  me  to  be  a  matter  aimed  at  by  section 
2,  which  was  passed  entirdy,  as  the  preamble  of  the 
Act  states,  and  as  is  stated  in  its  title,  in  order  to  get 
rid  of  the  payment  of  wages  by  goods.  The  words 
are  that,  *'  if  any  provision  shall  be  made  directiy  or 
indirectiy  respecting  the  place  where  or  the  manner 
in  which  or  the  person  or  persons  with  whom  the 
whole  or  any  part  of  the  wages  due  or  to  become  due 
to  any  such  artificer  shall  be  laid  out  or  expended, 
such  contract  shall  be  and  is  hereby  declared  illegal, 
null,  and  void."  In  my  opinion  the  contract  in 
question,  even  if  there  was  this  understanding,  cer- 
tainly does  not  come  within  the  spirit  of  the  Act ;  in 
my  opinion  it  does  not  come  withm  the  letter  of  the 
section,  as  a  payment  made  to  the  benefit  sodety  was 
not  a  laying  out  or  expending  of  the  wages  of  the 
artificer  within  the  meaning  of  section  2,  but  was 
merdy  an  allocation  of  part  of  tiie  wages  of  the 
employee  at  the  request  of  the  employee,  and  there- 
fore, m  my  opinion,  it  does  not  come  within  the 
section. 

Lord  Shand. — I  confess  that  it  is  satisfactory  to 
me  that  your  lordships  have  come  to  the  condusion 
that  this  appeal  should  not  be  allowed,  for  I  have 
felt  throughout  the  argument,  that  whether  it  might 
or  might  not  be  possible  to  bring  the  case  within  the 
letter  of  the  provisions  of  the  Tnick  Act,  it  was  not 
substantially  within  the  mischief  which  that  Act  was 
intended  to  remedy  or  within  the  spirit  of  the  statute 
as  striking  againet  the  evil  which  had  been  in 
existence  at  the  time  when  it  was  passed. 

The  grounds  upon  which  your  lordships  have 
proceeded,  and  in  which  I  entirdy  concur,  are 
materially  different  from  those  which  are  the  basis  of 
the  judgment  of  the  learned  judges  of  the  Court  of 
Apx)eal.  These  learned  judges  have  held  expressly 
that  the  contract  in  this  case  was  struck  at  by  the 
provisions  of  the  statute.  Upon  that  question,  I  shall 
only  say  that  while  I  shall  not  express  myself  so 
strongly  as  my  noble  and  learned  friend  who  has  just 
sat  down,  I  am  certainly  not  satisfied  that  the 
contract  in  this  case  is  one  in  violation  of  the  pro- 
visions of  the  statute.  If  one  looks  at  these  various 
provisions  it  appears  plainly  enough  that  the  mischief 
to  be  remedied  was,  as  has  been  already  mentioned  by 
my  noble  and  learned  friend,  the  Lord  Chancellor, 
that  goods  were  given  instead  of  or  in  part  payment 
of  wages  to  the  persons  employed,  and  mat  the 
employers,  besides  getting  a  benefit  from  the  proper 
work  done  by  their  servants,  were  obtaining  a  second 
benefit  by  the  supply  of  goods  in  the  sale  of  which 
they  were  presumably  interested.  There  was  a  double 
benefit  to  them.  You  see  from  the  provisions  of  the 
statute  that  the  two  things  which  are  strongly  brought 
out  in  many  of  its  various  provisions  and  in  the 
schedules  attached  to  the  Act,  and  which  it  was 
intended  to  prohibit,  are  these,  payment  in  goods,  and 
an  advantage  thereby  gained  by  employers.      In  the 

Present  case  ndther  of  those   elements  is  present, 
he  contract  has  nothing  to  do  with  gccds  and  it 
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cannot  be  suggested,  indeed,  it  has  not  been  suggested 
in  the  argument,  that  the  employer  was  to  obtain  any 
benefit  whatever.    But  f artheir  than  this  I  partidpato 
in  the  view  expressed  by  my  noble  and  learned  fnend 
beside  me  (Lord  Morris],  that  it  is  an  important 
circumstance  her<l  that  tnere  was  no  stipulation  for 
the  payment  to  be  made  out  of  wages  at  all.    Apart 
froin  the  acts  of  the  parties  I  find  nothing  in  the 
cohtract  which  can  be  said   to  \ye  struck  at  by  the 
statute.      I  think  an  employer  may  fairly  say,  '*  I 
shall  not  employ  or  retain  a  serviant  in  my  employment 
unless  he  contributes  to  a  sick  and  benefit  fund,  and 
thus  makes  a  provision  for  a  time  of  iUness,  from 
accident  or  otherwise,  or  it    mav  be  death.*'     As 
Ad.    employer    h^     may     ^y    tnat     he     requires 
security    from    certain    classes    pf     seryahts,    and 
will     not     emplojr      these      unless      Ijie^      con- 
tribute   to    one    of    the    fidelity    associations,    or 
tbat  he  will  only  employ  persons  who  Wong  and 
contribute  to  some  iemperance  society,  or  something 
of  that  kind.      There  can  oe  no  doubt  that  this  con- 
trdct  would   have  been    fully  implemented  if    the 
appellant,  having  obtained  her  wages  week  after  week 
hiad  herself  gone  and  contributed,  out  of  the  moneys 
which  she  had  received  or  other  monevsi  to  the  pay- 
ment of  any  ptemium  she  required  to  pay;  or  the 
payments  might  have  been  made  for  her  by  other 
persons  altogether.      In  short,  so  far  as  the  contract 
itself  is  concerned,  t  do  not  re^  into  it  that  it  was 
necessary  that  the  payments  should  be  made  out  of 
her  wages,  or  should  be  deducted  from  each  term's 
Wages,  which  is  essential  to  make  the  statute  apply. 
1  certainly  feel  the  difficulty  which  the  Lord  Chan- 
cellor has  expressed  in  saying  that  if  there  had  been 
a  provision  that  goods  should  be  purchased  at  a  par- 
ticular store  it  might  perhaps  be  successfully  con- 
tended that  this  would  have  been  struck  at  by  the 
Act,  although  it  were  not  expressly  stipulated  that 
payment  was  to  be  made  out  of  wases.    I  dd  not  say 
now  that  might  be,  but  the  element  that  there  is  no 
personal  advantage  gained,  or  which  must  be  pre- 
sumed to  be  gained,  by  the  employer  (in  a  case  like 
this]  would  wei^h  verjr  milch  with  me  iii  considering 
whether,  upon  the  cohstruciion  of  such  a  contract,  u 
was  struck  at  by  the  Act  at  all. 

Having  expressed  these  views,  differing  from  what 
has  been  indicated  as  the  basis  of  the  judgment  in  the 
court  below,  I  entirely  agree  on  the  particular  ground 
on  which  the  Lord  Chancellor  has  put  the  judgment 
which  he  has  proposed  in  this  case.  I  mean  that  there 
is  clear  evidence,  or  at  all  events  evidence  sufficient  to 
show  that  there  was  such  an  authority  given  by  this 
appellant  week  by  week  for  the  payment  of  a  contri- 
bution towards  this  sick  and  benefit  fund  as  precludes 
her  from  now  challenging  those  payments.  The  pay- 
ment was  made  to  the  treasurer  acting  for  thii 
association,  and  I  thmk  that  a  payment  made  pre- 
sumably as  and  when  wages  have  oecome  due  at  the 
request  or  on  the  mandate  of  one  of  the  persons  em- 

gloyed  to  meet  an  obligation,  or  for  a  purpose  which 
e  or  she  desires  to  fulfil,  is  a  payment  which  is  not 
invalid  as  being  struck  at  by  the  requirements  of  the 
statute. 

Upon  these  grounds  I  concur  with  your  lordships 
in  thiuking  that  this  appeal  should  be  dismissed. 

Judgment  appealed  from  affirmed,  and  the  appeal 
dumissed. 

Solicitors  for  the  appellant,  Shaen,  Boscoe,  Massey, 
<fe  Co. 

Solicitors  for  the  respondents,  M.  Jutsum. 


Otouct  of  9l9peal» 
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From  Q.  B.  tMv. 
(Lord  Bsher,  Itf.R.,  and  Kay 
and  A.  L.  Smith,  L.J  J.)      ] 
Printing  Telegraph  and  Construction  Co. 
(Limited)  v.  Druoksr.  (a.) 

Practice — Evidence  taken  in  another  cause — Power  to 
read  evidence  io  kiken—B.  B.  C,  1883,  ord.  37,  r.  3. 

By  ord,  37,  r.  8,  an  order  to  read  evidence  taken  t» 
another  cause  $hdl  not  he  nacessary,  btd  $ueh  emdemee 
may  he  read  on  an  ex.  p<irte  applioation  6y  learn  ofth^ 
oouH  or  a  judge,  and  in  any  other  ease  t^xm  ike  party 
giving  two  daye*  notice  to  the  either  pctrUm  of  his  tafen- 
Uon  to  read  such  evidence. 

Heidi  that  the  ahove  rule  did  not  authorize  evidence  *» 
be  read  which  was  not  admissible  he/ore  the  rvde  mi 
passed,  but  only  did  away  with  the  neoeseity  for  oftteis- 
ing  an  order  to  read  the  evidence. 

Appeal  from  the  Divisional  Court()KfillBandyaii^bsa 
Williams,  JJ.)  adirming  an  order  at  chambers  directiiig 
a  commission  to  issue  to  take  the  evidence  of  certain 
iritnesses  in  Paris. 

The  action  was  to  recover  calls  npon  liharea.  The 
defendant  in  his  defence  alleged  that  lie  had  been 
induced  by  lalse  and  fraudulent  inisrepresuitatiaiis  in 
the  prospectus  of  the  company  ia  apply  for  the  shares, 
and  oQunter-oIaimed  for  recission  of  the  contract  to 
take  them4  The  defendant  having  ap^ed  for  a 
commission  as  above,  the  plaintiffs  opposed  the  i^ipii- 
cation,  upon  the  i^round  that  in  a  similar  action  by 
them  against  another  shareholder,  in  which  a  similar 
defence  and  counter-claim  were  set  up,  a  conomisBoa 
to  examine  the  same  witnesses  had  been  obtained  by 
the  defendant  in  that  action  and  their  evidence  had 
been  ti^eu,  and  that  the  defendant  could,  under  aid 
37,  r.  3,  read  the  evidence  so  taken  as  evidfflioe  in  this 
action.  The  Divisional  Court  overruled  this  oonten- 
iion  and  ordered  the  commission  to  issue. 

The  plaintiffs  appealed. 

Diickley,  Q,C.,  and  E,  Ford,  for  the  plaintiffa. 
referred  to  DanielPs  Chancery  Practice,  pp.  396,  5©T. 

Horne  Payne,  Q,C.,  and  Bremner,  for  the  delendaal, 
were  not  called  upon. 

Lord  EsHER,  M.R.— This  is  an  action  against  s 
shareholder  in  a  company  for  calls,  and  the  defendaot 
sets  up  the  defence  that  he  was  induced  to  beoooM  a 
shareholder  by  false  and  fraudulent  misrepreeeQtatiaEi 
in  the  prospectus.  The  burden  of  proving  ^at 
lies  upon  the  defendant.  He  alleges  that  in  on^ 
to  prove  that  issue  he  must  examine  certain  witnesK* 
in  ^aris,  and  he  asks  for  a  commission  to  take  t^cr 
evidence.  The  plaintiffs,  in  opposing  the  i^plicaliQfi. 
contend  that  the  court  ought  not  to  e»nt  t^ 
commission  because  those  same  witnesses  nave  ben 
examined  in  a  similar  action  against  another  diare* 
holder,  and  the  defenduit  can  read  the  evidence  so 
taken  as  evidence  in  this  action.  In  my  of^nioii  t^ 
court  would  have  no  power  to  allow  such  evideooa  to 
be  read  in  this  action.  The  parties  in  the  two  actica 
are  not  the  same,  nor  are  the  issues  entirely  the  sazB& 

The  rule  does  not  make  that  evidence  which  is  ihA 
evidence  at  all.  The  contention  is  that  the  defeadaoi. 
upon  whom  the  buiden  of  proving  the  issae  fin 
ought  not  to  be  allowed  to  examine  certain  witoessa 
to  prove  his  case,  because  another  defendaat  k 
another  action  has  already  examined  thoae  witosKi 

(a.)  Raported  by  W.  F.  Barry,  E^.,  Baniftar-at- 
at-Law. 
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and  obtained  oertain  evidence  from  them.  That 
contention  cannot  be  stupported.  The  case  is  not 
within  the  rule  at  all,  and  there  is  no  power  to  allow 
the  evidence  taken  in  the  former  action  to  be  read  as 
evidence  in  this  action*  The  appeal  must  therefore 
he  dismissed. 

Kat,  L.  J. — I  am  of  the  same  opinion.    The  plain- 
tifb  contend  that,  because  in  another  action  against 
a  different  defendant  these  witnesses  were  examined 
on  a  similar  issue,  the  defendant  can,  under  cmi.  37, 
r.  3,  read  the  evidelice  so  taken  as  evidence  in  this 
action,  and  therefore  the  court  ought  not  to  make  the 
order  for  a  commission.     I  am  very  clearly  of  opinion 
^t  the  defendant  could  not  read  that  evidence.    He 
could  not  make  it  evidence  in  the  present  case.    The 
old  chancery  practice  was  that,  where  the  two  suits 
were  between  the  same  parties  or  their  privies,  or 
where  the  interest  of  the  parties  in  the  second  suit 
was  represented  in  the  firat,  though  they  were  not 
actually  parties,  and  the  issues  were  the  same  and  the 
subject-matter  was  identical,  the  court  could  make 
an  order  to  allow  evidence  taken  in  the  first  suit  to  be 
nsed  in  the  second.    But  the  court  was  always  very 
careful  about  making  such  an  order.    All  those  cir- 
cumstances must  exist.      Hiat  being  the  practice, 
ord.  37,  r.  3,  was  framed  to  do  away  with  the  neces- 
sity for  an  orde^  being  made  before  the  evidence 
could  be  read.    To  my  mind  it  is  perfectly  clear  that 
mle  3  of  order  37  did  not  intend    to  make   that 
evidence  which  was  not  evidence  before,  but  only 
intended  to  do  away  with  the  necessity  for  an  order. 
The  rule  does  not  authorize  a  party  to  read  evidence 
taken  in  another  action  unless,  before  the  rule,  the 
court  could  have  made  an  order  for  it  to  be  read  in 
the  existing  action.    The  rule  did  not  intend  in  any 
way  to  alter  the  law  of  evidence.    No  chancery  judge 
could  have  ordered  such  evidence  as  this,  taken  in  a 
former  action  against  a  different  defendant,  to  be 
read  in  this  action.     Ck)nKider  the  effect  of  the  plain- 
tiffis'  contention.    The  defendant,  in  answer  to  an 
action  for  calls,   sets  up  the  defence  of  fraudulent 
misrepresentation,  and  counter-claims  for  rescission 
of  the  contract  to  take  the  shares,  and  when  he 
desires   to  make  that  defence   out  for  himself  by 
examining  oertain  witnesses  under  a  commission,  the 
plaintiffs    say   that   a   commission   is   unnecessary, 
because  those  witnesses  have  already  been  examined  in 
another  similar  action,  and  that  the  defendant  must 
be  satisfied  with  the  evidence  which  those  witnesses 
then  gave.     I  do  not  know  what  that  evidence  was, 
but  it  seems  to  me  to  be  absurd  to  say  that  the 
defendant  must  be  oontent  with  the  evidence  taken  in 
an  action  with  which  he  had  nothing  to  do,  and  when 
he  vTas  not  even  present. 
The  order  for  a  commission  is  therefore  right, 

A.  li.  Smith,  L.J. — I  am  of  the  same  opinion. 
Another^  defendant  in  a  similar  action  raising  i^ 
similar  issue  obtained  a  conunission  to  examine 
certain  witnesses  in  Paris.  The  defendant  says  that 
he  also  wants  a  commission  to  Paris  to  examine  the 
same  witnesses.  The  plaintiffs  oppose  the  applica- 
tion, saying  that  the  defendant  must  be  content  with 
the  evidence  which  the  defendant  in  the  other  action 
has  obtained.  It  is  only  necessary  to  state  the  con- 
trition to  see  how  untenable  it  is.  Before  I  go  to 
the  rule  I  wish  to  read  what  Lord  Cottenham  said  in 
IIumphreyB  v.  PefMamy  1  My.  &  Cr.,  at  p.  586: 
**  Depositions  can  only  be  reaa  for  or  against  those 
who  are  parties  or  privies  to  the  suit  in  which  the 
depositions  are  taken,  and  they  cannot  be  read  for  a 
party  unless  they  could  also  be  read  against  him.*' 
According  to  that  rule.  How  can  evidence  taken  in  an 
action  by  the  plaintiffis  against  another  shareholder  be 
evidence  against  or  in  favour  of  the  defendant  here  ? 


Then  comes  ord.  37,  r.  3.  ^at  rule  only  refers  to 
evidence  which  is  legal  evidence.  It  has  not  altered 
the  laws  of  evidence,  but  has  only  got  xid  of  th4 
necessity  for  an  order. 

Appeai  dismkstd. 

Bolidtoi«  for  the  jMlitMl,  BeyfuB  &  Be^fiu. 

SoUdtors  for  the  defendant,  Ashurst,  Jforfitfi  Cridp^ 
&  Co. 


July  25. 


From  Chan.  Piv.  \ 

(Lord  Hersphell,  L.d.,  and  | 
Lindley  and  Davey,  L.JJ.) ) 

KHVnXB  V.  MATTfiBWHAV.  (a.) 

Pfadic^ — Admisiions — Payment  into  couH, 

An  executor  who  carried  on  his  teatator^B  hf^nesa  ad" 
miUed  thai  he  had  allowed  part  of  ihe  iestaiore  estate, 
directed  by  the  wiU  to  he  invested,  to  remdin  in  lAv  hm- 
ness,  but  alleged  t?iat  the  teskxtor^a  aaaeti  did  nci  cover  hU 
liabilitiea.  The  testator  hy  hia  tioiU  had  direettd  Ms 
executor  to  carry  on  the  huaintaa. 

Upon  motion,  the  court  {reversing  a  decision  of  Cidtty, 
J.)  re/used  to  order  payment  into  court. 

The  practice  relative  to  ordera  for  payment  into  court 
on  admissions  considered. 

Appeal  from  an  order  of  Chitty,  J. 

W.  Matthewman,  who  died  on  the  14th  of  Koyem- 
ber,  1872,  by  his  will  gave  his  wife,  during  Widows 
hood,  £52  per  annum.  He  then  gave  to  his  executors 
the  sum  of  £1,000  upon  trust  to  invest  the  same  hpon 
the   securities   therein    mentioned,    and    to    stand 

S assessed  of  the  income  thereof  for  his  daughter 
eatrice  for  life,  and  after  her  death  to  stand 
possessed  of  the  principal  sum  fbr  her  issiie.  The 
testator  gave  the  residue  to  his  two  sons  equally,  and 
directed  his  business  to  be  carried  cm,  as  IJierein 
mentioned,  by  his  son,  T.  B.  Matthdwniian  (the 
defendant). 

Tlu'  defendant  was  the  sole  surviving  executor  of 
the  will,^and  he  continued  to  carry  on  his  father's 
business.  Until  April,  1893,  when  the  testator's 
widow  died,  he  paid  her  £52  per  annum.  He  ftlso 
paid  £50  per  annum  to  the  daughter  by  quarterly 
instalments  until  August,  1893,  when  he  commenced 
paying  her  at  the  rate  of  £10  per  annum.  The 
testator's  daughter  married  a  Mr.  Ifeville. 
»  On  the  2drd  of  May,  1894,  tira  action  was  brought 
by  her  and  her  infant  children  ^by  a  next  friend); 
The  writ  claimed  a  declaration,  inter  cUia,  that  the 
defendant  had  been  guilty  of  a  breach  of  trust  in 
retaining  or  investing  in  tiie  testator's  business  th^ 
said  sum  of  £1,000,  and  that  he  was  bound  to  make 
good  such  sum  with  all  profits  made  thereby,  or  with 
qiterest  at  five  per  cent.,  and  it  asked  that  the 
defendant  might  be  ordered  to  -pay  th^  £1,000  into 
court.  On  the  5th  of  July  the  plaintiffii  nloved  for  an 
order  that  the  defendant  should  pay  the  sum  of 
£1,000  into  court.  From  the  affidavits  filed  in  sup- 
port of  the  motion  it  appeared  that,  in  i^ply  to  a 
letter  of  Mr.  Neville's  solicitors,  the  defendant,  on 
the  14th  of  March,  wrote  a  letter,  in  the  course  of 
which  he  said,  '*  The  investment  is  just  where  the 
testator  left  it,"  and  again  in  reply  to  the  solicitors, 
on  the  17th  of  March,  he  wrote  a  letter,  in  the  course 
of  which  he  said,  '*  The  money  is  invested  in  the  abov6 
business,  and  has  never  been  out." 

By  his  affidavit  in  reply  the  defendant  alleged  that 
the  testator's  business,  stock-in-trade,  &c.,  had  been 

(a.)  Beported  by  C.  F.  Dxjvojls,  Esq.,  Banister- 
at-Law. 
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speoifioally  bequeathed  to  himself  and  his  brother, 
and  were  not  liable  to  be  appropriated  towards  the 
£1,000.  He  also  set  out  a  statement  of  the  assets  and 
liabilities  of  the  testator  showing  that  the  assets  were 
insoffioient,  exclusive  of  those  said  to  be  speoifioally 
bequeathed  to  discharge  his  liabilities.  He  further 
stated  that  the  payments  to  the  widow  and  daughter 
were  voluntary  payments  made  because  he  desired  to 
provide  for  them. 

Chitty,  J.,  made  an  interlocutory  order  that  the 
defenduit  should  pay  the  £1,000  into  court. 

The  defendant  appealed. 

Sunn/en  Eadyy  Q.O.,  and  Alexander  Young,  for  the 
appellant. — ^There  is  no  admission  by  the  defendant 
that  the  money  is  in  his  hands.  To  order  him  to  pay 
the  money  into  court  is  extending  too  far  the  doctrine 
as  to  admissiouR  laid  down  in  Freeman  v.  Ooxt  26 
W.  E.  689.  8  Ch.  D.  148,  and  London  Syndicate  v. 
Lord,  26  W.  R.  427,  8  Ch.  D.  84. 

Farwell,  Q.C.,  and  Abraham,  for  the  respondents. — 
The  defendsuit  admits  by  his  letters  and  affidavits  that 
the  money  is  in  his  hanos  in  the  business :  Porrett  v. 
WhiU,  34  W.  E.  65,  31  Ch.  D.  52. 

Lord  Hebsohell,  L.C.,  stated  the  facts  above  set 
out,  and  said  that  he  thought  the  sentence  in  the  letter  of 
the  14th  of  March,  '*  The  investment  is  just  where  the 
testator  left  it,'*  manifestly  indicated  that  the  £1,000 
had  not  been  invested  pursuant  to  the  directions  of 
the  testator's  will,  but  remained  as  he  left  it,  in  the 
business,  and  continued: — ^Taking  all  the  letters 
together,  I  think  it  is  clear  that  the  testator's  money 
\m.  been  invested  in  the  business,  and  as  reg^ards  any 
money  belonging  to  the  daughter  under  the  will  that 
was  invested  in  the  businsss  too.  It  is  said  that  there 
is  here  an  admission  by  the  defendant  that  he  had  in 
his  hands  the  £1,000,  and  that  there  is  sufficient  to 
justify  the  order  for  payment  of  the  amount  into 
court.  I  should  not  myself  be  satisfied  that  there 
was  sufficient,  even  if  the  letters  stood  alone,  but 
they  do  not,  and  what  the  court  must  look  at  is  the 
whole  of  the  circumstances.  There  is  an  affidavit 
in  reply :  [His  lordship  read  the  affidavit,  and 
continued: — ']  Considering  all  the  circumstances 
of  the  case  it  would  be  little  less  than  monstrous 
to  hold  that  the  defendant  had  made  an  un- 
equivocal admission  that  he  had  the  £1,000  in 
his  hands.  As  regards  the  grounds  upon  which 
money  may  be  ordered  to  be  paid  into  court,  it  is 
admitted  that  in  former  times  this  could  not  be  done 
except  upon  an  admission  in  the  answer  of  the 
defendant  that  he  had  the  money  in  his  hands ;  then 
a  step  in  the  direction  of  relaxation  of  this  rule  was 
taken,  and  admissions  in  affidavits  of  the  defendant 
came  to  be  treated  as  sufficient ;  yet  a  further  step 
was  made,  and  an  affidavit  of  the  plaintiff  charging 
the  defendant  with  having  the  money  in  his  hands 
unanswered  by  the  defen£tnt  has  been  held  to  be 
sufficient ;  but  beyond  that  I  am  not  prepared  to  go. 
In  Freeman  v.  Cox  Sir  G.  Jessel  said,  "  I  will  therefore 
make  a  precedent.  It  seems  to  me  that  the  principle 
on  which  the  court  has  ordered  payment  of  money 
into  court  has  been  that  the  de^dant  must  admit 
that  the  money  is  in  his  hands  for  the  purposes  of 
the  application.  In  Jervie  v.  White,  6  Ves.  738, 
Lord  Eldon  took  the  affidavit  of  the  plaintiff  charging 
the  defendant  with  having  a  sum  of  money  in  his 
hands  and  an  affidavit  of  the  defendant  before 
answer  together  as  an  admission,  and  ordered  the 
money  to  be  paid  into  court.  Here  we  have  the 
affidavit  of  the  plaintiff  and  the  service  of  the  notice 
of  motion  upon  the  defendnTit.  This,  I  think,  is  a 
sufficient  admission,  \h^  \\nr\ohAfi  beitiis^  to  make  tho 
defendant  pay  Id  to  court  what  iic  docd  not  dispute  lo 


be  owing  from  him."  That  seems  to  me  to  lay  down 
a  dear  sound  principle,  and  beyond  that  I,  for  my 
part,  am  not  disposed  to  ^.  But  if  there  is  a  question 
whether  the  money  is  owing  or  not,  then  the  matter 
does  not  come  within  what  I  have  read  from  the 
judgment  of  Sir  G.  Jessel  in  Freeman  ▼.  Cbz.  It 
may  turn  out  after  all  that  the  money  is  not  owing, 
and  never  has  been. 

Thus,  this  case  is  one  in  which  the  oourt.  in  maMng 
the  order  appealed  against,  has  gone  farther  than  in 
any  previous  case,  and  I  think  the  appeal  nuist  be 
allowed. 

LiNDLEY,  L.J. — ^I  am  of  the  same  opinion.  Unlesi 
care  is  exercised  in  these  cases  of  ordinary  payment  of 
money  into  oourt,  things  will  become  very  oppresave. 
The  old  practice  was  not  liable  to  any  such  abuse, 
orders  for  payment  being  made  only  in  caaes  of  ad- 
missions in  the  defendant's  answer,  and,  the  admis- 
sions being  drawn  by  skilled  persons,  there  was  no 
danger  in  making  an  order  when  you  had  therein  in 
admission  that  l£e  defendant  had  the  money  in  Ini 
hands.  When  that  practice  was  slackened  and  ex- 
tended to  include  admissions  in  the  defendant's  affi- 
davits, there  was  some  danger  of  abuse ;  and  when  it 
was  further  slackened  and  extended  to  affidavits  of 
the  plaintiff  not  answered  by  the  defendant,  €ben 
was  still  further  danger.  I  think  in  the  present  case 
the  learned  judge  has  gone  wrong  by  pressinf 
what  is  stated  in  the  lettm  too  far.  I  do  not  think 
they  bear  the  construction  that  the  defendant  bad 
the  money  in  his  hands.  All  that  the  letters  come  to 
is,  in  my  opinion,  this,  that  the  money  was  never  in- 
vested in  the  strict  sense  at  all,  but  remained  where 
the  testator  had  left  it.  I  do  not  know  whether  the 
widow  was  entitled  to  priority ;  if  so,  perh^  ^ 
wocdd  get  all.  I  cannot  extract  &om  theee  letten 
any  admission  that  the  defendant  ever  had  the  monej 
in  nis  hands.  It  is  very  dangerous,  and  in  this  esse 
would  be  very  oppressive,  to  order  payment  into  court 
upon  such  a  state  of  things  as  we  nave  before  us. 

Dayby,  L.  J. — ^I  agree  in  the  view  which  has  been 
expressed,  that  orders  of  this  description  made  on 
interlocutory  applications  may  become  instramenti  of 
great  injustice.  There  is  no  doubt  that  if  there  wai 
any  reason  to  think  that  the  estate  was  insnffiffiflnt  to 
pay  everything  in  full  it  was  the  duty  of  the  defeDdaoi 
to  apportion  it  between  the  parties  entitled,  and  fail 
neglect  to  do  so  may  expose  him  to  liability  in  thi 
future.  But  that  is  no  reason  why  he  should  be 
ordered  to  pay  £1,000  into  court  now.  If  ha  bsd 
taken  the  step  of  realizing  the  estate  the  unoon^adktel 
figures  show  that  there  would  at  most  be  only  a  son 
of  £500  or  £600  towards  this  £1,000.  That  bemg  so. 
it  would,  in  my  opinion,  be  a  perversion  of  justios  %o 
order  the  defendant  to  pay  into  court.  The  Lord 
Chancellor  and  Lindley,  L.J.,  have  stated  the  ooqxk 
which  the  practice  relative  to  orders  for  payment  tttto 
court  has  taken.  The  first  class  of  cases  is  where,  o« 
the  defendant's  admissions  in  his  answer,  the 
was  in  his  hands.  Secondly,  that  class  wa 
to  include  admissions  in  the  defoidant's  affidavits. 
And  thirdly,  a  further  extension  was  made  by  thebte 
Sir  G.  Jessel,  as  shown  in  the  judgment  which  tkt 
Lord  Chancier  in  part  read.  I  am  not  indined  to 
make  any  further  extension.  Before  money  is  ordered 
to  be  paid  into  court  previously  to  the  trial  tber« 
ought  to  be  a  case  where,  and  it  ought  only  to  be 
where,  the  defendant  has  the  money  in  hisha^s,  aai 
it  is  dear  that  he  has  no  defence  to  the  demax»L  Ib 
the  present  case  I  think  the  defendant  ought  iK>t  h>bs 
ordered  to  pay  the  money  into  court,  and  now  tfctf 
there  are  speedy  and  rapid  means  of  trying  questaoas 
of  liability,  and  that  at  small  expaise,  1h«r«  is  ksi 
ro^on  than  there  was  formerly  to  order  these  pe^- 
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ments  before  trial, 
allowed. 


I  agree  that  the  appeal  must  be 


Appeal  allowed, 

Soliq^tors  for  the  appellant^  Bameden,  Baddiffe,  & 
Co,,  for  BcunsdeUf  Sykes,  tk  Bamaden,  Hudderefield. 

Solidtors  for  the  respondent,  Pitman  Jb  Sons,  for 
Ferm  dk  Sons,  Leeds. 


July  12. 


From  Chan.  Diy. 
(Lord  Herschell,  L.C.,  and 
liindley  and  Davey,  L.JJ.) 

In  re  Habding. 
BooBBs  V,  Habding.  (a.) 

Power  of  appointment — Eacercise  of  joint  power — Bevoca^ 
Hon  hy  survivor. 

By  a  marriage  sdtlement  a  power  of  appointing  the 
trust  funds  among  the  children  of  the  marriage,  **  with 
or  without  power  of  revocation  and  new  appointment" 
was  given  to  the  husband  and  wife  jointly,  and  in  d^ault 
of,  and  subject  to,  such  joint  appointment,  as  the  survivor 
should,  with  or  without  power  of  revocation  and  new 
appointment,  appoint.  The  husband  and  wife  exercised 
the  power  over  a  part  of  the  funds  by  a  deed  which  declared 
tfiat  the  appointment  was  made  subject  to  the  power  of 
revocation  and  new  appointment  mentioned  in  the  marriage 
settlement.  After  the  wife^s  death  the  husband  revoked 
the  joint  appointment  and  made  a  new  appointment. 

Held,  tnat  the  revocation  and  new  appointment  by  the 
survivor  was  valid. 

Appeal  from  a  decision  of  North,  J.  By  an  inden- 
ture of  settlement  dated  the  8th  of  December,  1846, 
and  made  on  the  marriage  of  J.  W.  Harding  with 
E.  A.  B.  Barker,  £1,200  were  seiiled  in  trust  for  the 
husband  and  wife  and  the  surviyor  of  them  for  life, 
and  after  the  death  of  the  survivor  in  trust  for  the 
childrai  and  issue  of  the  marriage  '*  as  the  husbajid 
and  wife  during  their  joint  lives  by  deed  or  will, 
with  or  without  power  of  revocation  and  new  appoint- 
ment, shall  from  time  to  time  appoint,  and  in  default 
of,  and  subject  to,  such  joint  appointment,  then  as  the 
survivor  shall,  after  the  decease  of  the  other,  by  deed 
or  will,  with  or  without  power  of  revocation  and  new 
appointment  appoint." 

On  the  dOth  of  January,  1881,  the  husband  and 
wife  by  deed  poll  jointly  appointed  nurt  of  the 
trust  fonds  amongst  certain  of  the  children  of  the 
marriage.  Clause  7  of  the  deed  declared  **  the  ap- 
pointment made  by  these  presents  is  made  subject  to  the 
power  of  revocation  and  new  appointment  mentioned 
in  the  hereinbefore  redted  indenture  **  (of  the  8th  of 
December,  1846).  This  deed  only  redted  the  joint 
power  of  appointment,  there  being  no  reference  to  the 
power  to  be  exerdsed  by  the  survivor. 

In  February,  1881,  the  wife  died.  By  a  deed  of 
the  10th  of  March,  1886,  the  husband  revoked  the 
appointment  made  by  the  deed  of  the  dOth  of  .January, 
1881,  and  made  a  new  appointment  of  the  funds 
comprised  in  it,  reserving  a  power  of  revocation ;  and 
again,  by  a  deed  of  the  14UL  of  August,  1888,  made 
another  appointment,  var3ang  the  appointment  made 
on  the  10th  of  March,  1886. 

In  June,  1893,  the  husband  died.  On  the  11th  of 
December,  1893,  the  trustees  of  the  marrriage  settle- 
ment took  out  a  summons  for  the  determination  of 
file  question,  inter  alia,  whether  the  husband,  after  the 
Beath  of  the  wife,  had  power  to  revoke,  and  did  by 
the  deeds  of  the  10th  of  March,  1886,  and  the  14th  of 

(a.)  Reported  by  C.  F.  Dxtkcak,  Esq.,  Barrister- 
at-Law. 


August,  1888,  effectually  revoke,  the  trusts  declared 
by  the  deed  of  the  30th  of  January,  1881.  On  the 
24th  of  April  North,  J.,  declared  that  the  revocation 
and  new  appointments  made  by  the  deeds  of  the  10th 
of  March  and  the  14th  of  August  were  well  executed. 
One  of  the  defendants  entitled  under  the  joint  ap- 
pointment appealed. 

CozenS'Bardy,  Q,C,,  and  J.  G.  Butcher,  for  the 
appellant. — ^The  power  given  to  the  survivor  under 
the  marriage  settlement  does  not  arise  at  all  except  in 
default  of  the  exercise  of  a  joint  power.  The  hus- 
band and  wife,  in  execution  of  the  joint  appointment, 
could  only  reserve  a  power  of  revocation  and  new 
appointment  to  themselves  jointly.  [They  referred  to 
Brudenell  v.  Elwes,  1  East,  448 ;  Dixon  v.  Pyner,  34 
W.  B.  528 ;  and  Sugden  on  Powers,  8th  ed.,  p.  387.] 
If  the  power  of  revocation  could  be  reserved  to  the 
survivor,  it  has  not  been  effectually  reserved  by  the 
deed  of  joint  appointment,  that  deed  does  not  redte 
the  power  given  to  the  survivor  by  the  marriage  settle- 
ment. 

Swinfen  Eady,  Q.C,  and  G.  Lawrence,  for  persons 
interested  under  the  appointments  by  the  husband 
alone;  and 

Methold,  for  other  persons  similarly  interested,  were 
not  called  upon. 

Lord  Hebschell,  L.C.,  after  statins  the  facts  above 
set  out,  continued : — It  is  contended  uiat  the  husband 
had  no  power  to  revoke  the  appointment  on  two 
grounds :  first,  that  the  power  to  revoke  could  only 
be  reserved  to  the  husband  and  wife  jointly  in  respect 
of  the  joint  appointment  made ;  and  secondly,  that 
even  if  it  could  have  been  reserved  to  the  survivor  of 
them,  it  had  not  been  effectually  so  reserved.  In  the 
case  of  Brudenell  v.  Elioes  under  marriage  articles 
power  was  reserved  to  appoint  the  estates  as  the 
husband  and  wife,  or  the  survivor  of  them,  should 
from  time  to  time,  dther  with  or  without  power  of 
revocation,  direct  or  appoint.  A  joint  appointment 
was  made,  and  the  question  was  whether  that  could 
be  revoked  by  the  sur^vor.  It  was  contended  that 
the  joint  appointment  could  only  be  revoked  by  the 
two.  Lord  Kenyon  said :  **  I  see  no  reason  to  doubt 
but  that  the  appointment  by  the  wife  alone  by  the 
deed  of  1773  was  a  good  appointment  as  far  as  it  is 
warranted  by  the  power,  and  that  it  is  ft  good  revoca- 
tion of  the  prior  appointment  of  1768.  Th&  marriage 
articles  meant  to  give  a  joint  power  of  appointment 
to  the  husband  and  wife  during  their  lives,  and  after 
the  death  of  dther  that  the  survivor  should  have 
equal  power  to  revoke  and  make  a  new  appointment. 
.  .  .  As  it  could  not  be  foreseen  what  alterations 
the  exigendes  of  the  funily  might  require,  it  was 
thought  more  prudent  to  leave  the  survivor  of  them, 
whichever  it  might  be,  the  same  power  to  mould  the 
appointment  that  had  been  committed  to  botii  while 
livmg." 

That  seems  to  me  to  indicate  the  prindples  which 
should  guide  the  court  if  there  be  any  ambiguity  in 
the  construction  of  a  marriage  settiement  of  this 
description.  But  it  is  said  in  the  present  case  the 
power  of  appointment  and  revocation  is  not,  as  in  the 
case  of  Brudenell  v.  Elwes,  a  single  power,  but  that 
here  there  are  two  separate  powers :  the  one  the  joint 
power,  and  the  other  the  power  to  the  survivor.  I 
think  that  there  is  a  fallacy  in  that  argument.  No 
doubt  in  the  present  case  the  powers  of  appointment 
given  are  defined  in  what  may  be  tenned  two 
'  separate  clauses,  whereas  in  Brudenell  y.  Elwes  tbey 
were  comprised  in  a  single  clause.  But  where  power 
is  given  to  two  persons,  and  then  a  power  is  given  to 
the  survivor,  there  are  two  powers,  whether  you  insert 
them  in  a  single  clause  or  place  them  in  two  separate 
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olausefl.  It  ia  not  the  mode  of  draf  tiog  which  makes 
them  two  powers.  In  Bubetanoe  they  are  two  powers 
in  the  one  case  as  in  the  other.  I,  therefore,  see  no 
ittbstantial  distinction  between  tiiis  case  and  that  of 
Brudetil  ▼.  Eiwu.  Now,  under  the  marriage  settle- 
ment an  appointment  can  be  made  with  or  without  a 
power  of  revocation,  ^d  it  does  not  say  revocation 
'*  by  them.**  Was  it,  then,  intended  th^t  the  power  of 
revocation  should  be  confined  to  the  two  jomtly,  or 
that  it  could  be  exercised  by  the  survivor  P  I  cannot 
myself  doubt  that  it  was  the  intention  of  the  framers 
of  the  settlement  that  there  should  be  in  the  case  of 
the  exercise  of  the  joint  power  a  power  of  revocation 
\ij  the  survivor,  if ,  as  i  say,  that  power  was  duly 
reserved.    Then  the  question  remains  whether  such  a 

?ower  of  revocation  was  reserved  by  the  deed  of 
881.  That  deed,  aftef  making  the  appointments, 
provides,  by  clause  7,  that  the  appointments  are 
subject  to  the  power  of  revocation  and  new  appoint- 
ment mentioned  in  the  herdnbef  ore-recited  inc&nture. 
It  is  not  the  power  of  revocation  recited.  For  the 
purpose  of  seeing  what  is  rasenred,  you  are  thrown 
badi  on  the  provisions  of  the  marriage  settlement, 
and  it  seems  to  me  that,  upon  the  true  construction  of 
clause  7  of  the  deed  of  1881,  whatever  power  could 
oe  reserved  in  pursuance  of,  and  in  conformity  with, 
the  trusts  of  the  marriage  settlement  is  reserved  by 
the  conditions  of  dause  7.  The  only  suggestion 
which  was  urged  to  the  contrary  was  founcbd  on 
the  fact  that  in  the  recital  in  tiie  deed  of  1881  refer- 
enoe  was  only  made  to  the  power  of  joint  appoint- 
meiit  and  to  the  words  of  revocation  which  follow  it, 
and  i^iere  was  no  r^erenoe  to  the  power  by  the 
survivor.  It  seems  to  me  it  would  be  impossible  to 
give  such  effact  as  is  ocmtended  for  to  the  recitals, 
and  by  refuon  of  them  to  out  down  what  appears  to 
me  to  be  plainly  the  proper  construction  of  the  pro- 
Tisions  of  olaose  7.  For  these  reasons  I  think  the 
JudgmMit  ai^ealed  from  is  rights  and  ought  to  be 
oon8rBie4« 

LnroLET,  Ij.  J. — I  am  of  the  same  opinion.  The 
utmost  extent  to  whicn  I  could  go  with  the  counsel 
for  the  appellant  is  that  it  Is  just  possible  to  read  this 
power  as  Wo  powers  instead  of  one,  and  if  you  do 
read  them  m  t>iro,  and  admii  the  construotiou  placed 

Spon  them  oy  the  appellant,  the  result  would  be  to 
efeat  wh%t  nineiy-nine  meo  out  of  a  hundred  would 
sa^  was  the  re4  object  of  the  parties.  What  is  the 
object  which  everybody  has  in  framing  a  settlement 
of  this  kind  f  It  is  to  give  the  husband  and  wife  a 
joint  power,  and  after  the  death  of  either  to  ^ve  the 
survivor  tiie  power  of  revoking  the  old  appomtment 
and  making  a  new  appointment  according  to  the 
exegencies  of  the  family.  Mr.  Hardy's  construction 
defeats  that  object,  whereas  the  construction  put  on 
this  clause  by  tne  learned  judge  carries  it  out.  Which 
construction,  tiien,  are  we  to  adopt  P  Are  we  to  say 
that  because  i^  clause  is  so  framed  that  it  may  possibly 
be  read  two  wf^ys  we  must  read  it  so  as  to  clef  eat  the 
object  P  The  ^gument  is  far  too  subtle  and  para- 
doxical. I  am  satisfied  that  it  is  wrong.  The  truth 
is,  the  moment  you  grasp  the  principle  affirmed  in 
Brudemll  v.  Shoes,  and  carried  out,  1  will  not  say 
extended,  in  Dixon  v.  Fyner,  this  case  is  at  an  end. 

Bayet,  L. J. — ^I  oasnot  bring  my  mind  to  fed  any 
serious  doubt  about  this  case.  Mr.  Hardy's  first 
point  was  that  there  were  two  powers  and  not  one 
power.  That  is  true ;  but  whenever  you  have  a  joint 
power  for  two  persons  to  appoint,  followed,  in  default 
of  such  joint  appointment  by  a  power  to  one  to 
appoint,  they  are  two  powers;  and  I  observe  that 
even  in  Brudendl  v.  Elwes  Lord  Kenyon  accurately,  as 
I  think,  treated  it  as  two  powatv.  Hie  says :— {ffis 
lordship  read  the  extract  from  Lord  Kenyon's  judg- 


ment referred  to  by  the  Lord  ChauQellor,  and  con- 
tinued:— ]      It  is  alwaya  two  powers,  in  whatever 
language  you    couch  the    power,    whether  in  tke 
succinct  and  abort  form  used  in  Brudendl  v.  ^wtg  or 
in  the  more  elaborate  form  m  nae  by  oonvajwiceis  in 
the  preaent  day.    It  appears  to  me  when  "pa  once 
grasp  the  principle  of  Brudendl  v.  Elwn  this  esse  is 
at  an  end,  because  BrudeneU  v.  Sliaes  decided,  and  I 
may  add  Lord  St.  Leonards  approved  of  the  decision, 
that  where  you  have  a  joint  power  to  appoint  by  deed 
with  or  without  power  of  revocation,  there  is  reserved 
a  power  of  revocation  either  to  the  joint  appointon 
or  to  the  survivor.    That  being  so,  we  ace  asked  wbat 
is  the  meaning  of  clause  7  of  the  deed  of  1861.   It 
means  that  whatever  power  of  revocation  or  nev 
appointment  cpuld  be  reserved  consistently  with  the 
indenture  of  the  8  th  of  December,  1846,  is  to  be 
reserved.    Mr.  Butcher  says  there  is  nothing  to  show 
the  intention  to  reserve  a  pow|r  of  revocation.  I 
should  rather  reply  that  it  is  on  those  who  wish  to 
restrict  the  meaning  of  thoae  words  to  show  why 
they  should  receive  a  narrower  construction  than  that 
which  ia  the  natural  oonatmction  and  meaning  of  the 
worda.    Mr.  Butcher  relied  on  the  recital.    I  do  not 
attach  any  importance  to  that.     When  oonveyanoeEB 
are  drawing  an  a^^intment  it  is  uaual  to  caoite  so 
much  of  the  settlement  aa  ahowa  the  poirer  they  mean 
to  exercise,  and  that  is  what  ia  done  in  tlv^  present 
case.     We  should  be  defeating  the  object  of  this 
settlement,  which  was  to  reserve  to  ^a  husband  and 
wife  and  the  aurvivor  power  to  mould  the  tmsts  of 
tius  trust  fund  to  suit  the  exigencies  of  the  family 
from  time  to  time  as  they  arose,  and  we  shoiild  be 
defeating  the  object  of  the  appointon  in  1881  if  we 
acpeded  to  the  argument  of  the  appellants. 
Appml  dUmisied. 

Solicitors,  Meredith,  BoberU,  A  MHU  ;  Stdberii  A 
ffussey;  Wade  A  LyaU;  Wcflters,  DevereU^  A  Oo, 


July  11. 


Fcom  Oban.  Piv.  ) 

([iord  HerscheU,  L.C.,  and  | 
lindley  and  Darey,  L.JJ.) ) 

In  rt  LOBO  Gb&ARD  AKD  BBB0Hi.1C*8  CkHTTBAOT.  (s.) 

Vendor  and  purchaaer — Rent-charge — 8ak  of  hrd  bif 
h'mied  owner — Sale  of  eaaement — i  Geo.  2,  c.  28, «.  o— 
Lands  Olauaee  Act,  1845,  m.  10,  U — Liverpool  Cor- 
poration Wakrwork9  Act,  1854,  s«.  2,  3. 

The  Lands  Olattses  Ad,  IBio,  s.  10,  ^mpotoen  « 
absolute  owner  to  seU  land  to  the  promatmre  of  on  trnder- 
taking  for  ^*an  annual  rent-charge,*'  amd  sedioM  U 
charges  the  ff  yearly  rents  reserved  *'  upon  the  rsUi 
payable  under  a  special  Aet»  The  Liverpool  CorporaUos 
Waterworks  Ad,  ISaa  {wkieh  ittoorporates  the  Latidt 
Clauses  Act),  by  ee/stiona  8  and  3,  enables  the  ecfrpcrtAm 
to  purchase,  am  persons  empowered  by  the  Lands  CSaum 
4ct  to  convey  lands,  to  grant  lap4s  and  easementt,  "at 
an  annual  or  other  rent,*^ 

Under  the  above  Acts  a  limited  owner  conveyed  land 
and  an  absolute  owner  granted  easements  to  the  corforti- 
tt'on.    In  bM  cases  a  perpetucU  yearly  rent  was  reserved. 

Held,  that  the  Liverpool  Act,  ss,  3  and  3,  extended  tie 
provisions  of  the  Lands  Clauses  Act,  ss,  10  and  11,  and 
gave  to  a  limited  owner  the  same  power  of  selling  for  a 
rertt'Charge  as  an  absolute  owner,  and  also  enMed  as 
easement  to  be  purchased  for  a  rentH^hargCj  so  that  tin 
rents  reserved  were  charged  upon  the  rotes. 

Although  rent  cannot  issue  out  qf  an  easemad  oi 
common  law,  yet  it  may  by  statute. 


(a.)  Beported  by  C.  9.  DuiroAir,  Esq.,  Barrister- 
at-Law. 
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GOUBT  OF  APP£AI<. 


Ik  be  Lord  Gbkabd  and  Bbeoham*8  CkmrRAor. 


OouBT  OF  Appeal. 


Wherever  land  ia  eold  reserving  a  rent^  that  rent  may^ 
even  if  in  law  a  rent  sec,  since  the  statute  4  Oeo*  2,  c.  28, 
».  5,  he  properly  called  a  rent'charge^  for  there  is  incident 
to  it  a  right  to  distrain. 

Appeal  from  an  oi^er  of  Chitty,  J. 
On  the  20th  of  July,  1893,  Thomas  Beeohaip  pur- 
chased certain  p^c^rty  at  a  sale  by  auction.  T^e 
particulars  described  the  property  as  an  aggregate 
yearly  rent-charge  or  sum  of  £215  9s.  payable  in 
perpetuity  by  the  Corporation  of  Liverpool  in  respect 
of  a  water-pipe  rent  created  under  the  authority  of 
the  liyerpool  Corporation  Waterworks  Act,  1855, 
aod  subsequent  Acts,  and  secured  by  coTenants  of  the 
coiporation  ^d  by  a  statutory  charge  on  the  rates 
leyiable  by  the  corporation  under  the  provisions  of 
Bome  of  those  Acts.  The  third  pondition  of  sale 
stated  that  the  said  property  consisted  of  a  perpetual 
yearly  rent  oi  £.\  qs.,  created  by  a  deed  of  t$e  31st  of 
March,  18^,  and  of  a  part  (amounting  to  £214  4s.] 
of  a  perpetual  yearly  rent  of  £250  created  hy  ^  deea 
of  the  5th  of  April,  1856 ;  that  the  titles  should  com- 
mence with  those  deeds  respectively;  and  that  the 
vendor  (Lord  Gferard)  sold  the  property  under  his 
statutory  powers  as  tenant  for  life  of  tJie  Garswood 
Estate  in  Lancashire,  including  tlie  said  yearly  rent, 
settled  by  his  father  and  himself  by  a  deed  of  the 
24th  of  March,  1875. 

The  deed  of  Uie  5th  of  April,  1856,  made  between 
8ir  Bobert  Tolver  Gerard  (t^e  vendor's  predecessor  in 
title)  of  the  one  part  and  the  Livm>ool  Corporation 
of  the  other  part,  after  reciting  that  Sir  Bobert  was 
tenant  for  life  in  possession  of  the  lands  thereinafter 
m^itioned,  witnessed  that  in  consideration  of  the 
yearly  rent  or  payment  thereinafter  reserved  and 
covenanted  to  ba  paid,  and  of  the  covenants  and 
agreements  by  and  on  the  part  of  t^e  oo^rporatioif 
thereinafter  contained,  Bke  Bob^,  under  and  by 
virtue  aod  in  pursuance  and  execution  of  the  powerA, 
aothorities,  and  provinons  created  by  and  expressly 
and  by  reference  contained  in  tlie  liverpool  Corpora- 
tion Waterworks  Act,  1855,  granted  ui^to  the  Idver- 
pool  Ck>rporation,  their  successors  and  assigns,  certain 
paroela  of  land  and  certain  easements  over  them  and 
over  other  lands,  to  hold  the  same  unto  the  s^id 
Liverpool  Corporation,  their  successors  and  assigns, 
Yielding  and  paying  therefor  yearly  and  every  year 
tor  ever  unto  the  said  Sir  Bobert  during  his  life,  and 
after  his  decease  to  the  persons  who  might  (as 
therein  set  out)  become  e^titliBd  to  the  said  landU}  the 
yearly  rent  or  sum  of  £250  by  equal  hslf-yeady  pay- 
ments on  the  1st  of  January  and  the  1st  of  July  in 
every  year.  The  de/ed  contained  a  covenant  by  the 
corporation  to  pay  such  yearly  rent  as  aforesaid. 

By  the  deed  of  March  31,  1856,  James  Clpugh  (the 
Tenaor's  predecessor  in  title)  granted  easements  over 
certain  lands  to  the  (Dorporation  of  Liverpocd,  their 
aoooeasors  and  assigns  yielding  and  paying  therefor 
yearly  and  every  year  to  the  said  J.  (^ough,  his  heirs 
and  assigns,  the  yearly  rent  or  sum  of  ^Bl  58.,  and 
the  oorp^ation  covenanted  to  pay  suoh  rent.  This 
deed  was  similar  in  form  to  the  deed  of  April  8,  but 
James  Clough  was  absolute  owner  of  the  land  over 
which.  Hie  easements  were  granted,  whereas,  as  above 
set  out.  Sir  Bobert  was  only  tenant  for  life  of  the 
lands  g^ranted  by  the  deed  of  April  5. 

The  Liverpool  Corporation  Waterworks  Act,  1855, 
9.  2,  provided  that,  subject  to  the  provisions  of  this 
Act,  and  with  and  subject  to  sudi  of  the  powers  and 
provisions  of  the  recited  Acts  and  of  the  Acts  incor- 
porated therewith  as  were  not  altered  or  repealed  by 
the  Act,  it  should  be  lawful  for  tlie  corporation  to 
jxiake  and  maintain  certain  waterworks,  and  for  that 
purpose  to  porchnse,  either  absolutely  for  a  sum  in 
^ross   or  at  an  annual  or  other  rent,  and  to  enter 


upon,  take,  and  use  such  of  certain  lands  as  should 
b^  necessary  for  that  purpose,  or  any  easement,  pri- 
vilege, power,  or  authority  in  or  over  the  same ;  the 
new  works  ^uf^rised  by  the  Act  to  become  for  all 
purposes  part  of  the  imdertaking  of  the  Liverpool 
Corporation  Waterworks.  Section  3  provided  that 
"the  persons  empowered  by  the  Lands  Clauses  Con- 
solidation Act,  1845,  to  fsonvey  lands  should  have  full 
powOT  to  convey  or  grant  in  perpetuity  at  an  annual 
gt  other  rent  sny  lands  for  the  purposes  of  their  Act 
or  the  Acts  incorporated  with  it,  or  any  easement, 
power,  or  authority  in  or  over  such  lands. 

T)ie  Lands  Clauses  Consolidation  Act,  1846  (incor- 
porated in  the  above  Act),  provides,  by  section  10, 
that  *^  it  shall  be  lawful  for  «ny  person  seised  in  fee 
of  or  entitle^  to  dispose  of  abflomtely  for  his  own 
benefit  aiyy  lands  authori^  to  be  purchased  for  the 
purposes  of  ^e  special  Act  to  sell  and  convey  such 
{anas,  or  any  part  thereof,  unto  the  promoters  of  the 
undertaking  m  oonpideration  of  an  annual  rent- 
charge  payal^e  by  the  promoters  of  the  undertaking, 
but,  except  as  aforesaid,  the  oonsfaieration  to  be  paid 
for  the  purchase  of  any  suoh  lands,  or  for  any 
damage  done  thereto,  sh^l  be  in  a  grow  sum  " ;  and 
l^  section  11,  that  the  yearly  rents  reserved  by  any 
snch  eonveyanoe  shall  be  charged  on  the  tolls  or  rates, 
if  any,  payable  under  the  q)ecial  Aot,  and  shall  be 
otherwise  secured  in  sncb  manner  as  shall  be  agreed 
between  the  parties,  and  sbaU  be  paid  by  the  pro- 
moters of  the  undertaking  as  such  rents  become  pay- 
able ;  and  if  at  any  time  any  such  rents  be  not  paid 
within  ^irty  days  after  they  so  become  payable,  and 
after  demand  thereof  in  writing,  the  person  to  whom 
any  such  rent  shall  be  payable  may  ei^^er  recover  the 
same  from  thA  promoters,  ynHk  costs  oi  suit,  by 
action  of  debt,  or  it  shall  be  lawful  for  him  to  levy 
the  same  by  distress  of  Itie  goods  and  (battels  of  the 
promoters. ' 

The  parobaasr  took  til>e  objaiations  that  the  vendor 
had  not  shown  a  title  to  a  **  lant-idliarge ''  as  de- 
scribed in  the  particulars,  and  that  there  was  nothing 
to  show  that  the  so-called  rent-oharges  were  charged 
upon  the  rates  leviable  by  the  corporation  under  their 
fecial  Acts,  alleging  toat  section  11  of  the  Lands 
Uauses  Act  was  only  ^Dpiicalde  to  oonvsyanoes  by 
absolute  owners. 

The  vendor  took  ont  a  soaunons  aoder  the  Yeodor 
and  Fnndiaaer  A<^,  1874,  for  1h»  determination  of  the 
questions  ndsed  bv  the  purchaser's  objections. 

On  the  25tfa  of  April  Chitty,  J.,  dedared  that  a 
good  tijUe  had  been  shown  to  the  ^psagsKts  comprised 
in  the  contract  of  sale. 

The  purchaser  i^^>ealed. 

Burne,  Q.C,  and  Theobald,  for  the  appellant.— The 
deeds  only  reserve  rents,  they  are  not  rent-charges  as 
aesmbed  within  section  10  of  the  Lands  Clauses  Aot. 
<^y  an  absolute  owi^er  can,  under  that  section, 
reserve  a  x6J4^4imui  in  reQ>ect  of  land.  A  rent 
cannot  be  reserved  for  en  0ai^ment  at  common  law. 
These  rents  aise  not»  therefoxe,  charged  upon  the  rates 
byseoticyi  U. 

LevM.  Q.O.,  i»nd  T.  O.  Wrighi,  tor  the  reqwndent. 
— ^These  rents  are  within  the  definition  of  a  rent- 
charge  in  the  Act,  for  there  is  attached  to  them  the 
power  of  distress  laf  virtue  of  4  Geo.  2,  c.  28,  s.  5, 
which  provides  that  *'  all  and  every  person  or  perscms, 
bodies  politick  and  corporate,  shall  and  maj  have  the 
like  remedy  by  distress,  and  by  impounding  and 
selling  the  same,  m  cases  of  rent  seek,  rents  of 
assize,  and  clii^  rents,  .  •  •  as  in  case  of  rent 
reserved  upon  leane."  Sections  2  and  3  of  the  Liver- 
pool Corporation  Waterworks  Aot,  1855,  extend  the 
power  of  selling  land  for  a  rent  to  landowners,  and 
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CJouRT  OP  Appeal. 


In  re  Lord  Gerard  and  Beboham's  Contraot. 


CJouBT  OF  Appeal. 


also  enable  easements  to  be  sold  for  a  rent  reserved. 
These  rents  are  therefore  chara^ed  upon  the  rates. 

They  referred  to  Dodds  v.  Thompson,  14  W.  R.  476, 
L.  R.  1  C.  P.  133;  Great  Western  Railway  Go.  v. 
Swindon,  iSbc,,  Railway  Co.,  32  W.  R.  957,  9  App.  Cas. 
787. 

Theobald  replied. 

Lord  Hersohell,  L.C. — ^In  this  case  objection  is 
taken  to  the  title  to  a  rent-charge  contracted  to  be 
purchased  by  the  appellant  from  the  respondent,  on 
the  ground  that  a  good  title  cannot  be  made  thereto, 
and  that,  therefore,  the  subject-matter  of  the  pro- 
perty offered  for  sale  is  not  that  to  which  the  pur- 
chaser is  entitled.  [His  lordship  stated  the  facts 
above  set  out,  and  continued: — ^J  I  will  deal  first 
with  the  rent  of  £250  reserved  by  the  deed  of  the  5th 
of  April,  1856.  That  conveyance  was  by  a  land- 
owner, therefore  the  10th  section  of  the  Lands 
Glauses  Act,  1845  (incorporated  with  the  Liverpool 
Corporation  Waterworks  Act),  did  not  apply  in 
terms  to  such  a  case ;  but  in  order  to  consider  what 
was  the  effect  of  that  reservation  of  rent,  and  what 
rights  it  gave,  and  how  far  it  is  charged  on  the  rates 
it  is  necessary  to  examine  the  provisions  of  the  Lands 
Clauses  Acts,  though,  as  I  have  said,  it  only  refers 
to  the  case  of  an  absolute  owner.  Section  10  runs 
thus : — [His  lordship  read  the  section  above  set  out, 
and  continued : — ]  Now  much  stress  has  been  laid 
by  the  appellant  on  the  use  of  the  word  **  rent-charge  " 
in  that  section  as  disting^hed  from  *  *  rent."  I  do  not 
think  there  was  any  such  stress  intended  to  be  laid 
by  the  Legislature  on  the  word.  I  think  that  the 
contrast  was  between  a  sale  of  the  land  reserving 
rent  as  its  price,  and  a  sale  of  the  land  for  a  sum  in 
gross.  That  bdng  the  provision  of  section  10,  sec- 
tion 11  says:  [E&  lordship  read  the  section  above 
set  out,  and  continued : — ]  I  understand  the  words 
"  such  conveyance  "  in  tbiat  section  to  refer  to  the 
sale  of  land  in  consideration  of  an  annual  rent-charge 
mentioned  in  section  10,  and  not  to  the  sale  of  land 
for  a  sum  in  gross.  Now  it  appears  to  me  that  when- 
ever a  rent  is  reserved  on  a  sale  of  land  as  distin- 
guished from  a  sum  in  g^ross,  that  rent  becomes  ipso 
facto  charged  on  the  rates  and  tolls  under  the  11th 
section.  Whereyer  land  is  sold  reserving  rent,  that 
rent  may,  since  the  statute  of  4  Q«o.  2,  c.  28,  s.  5, 
properly  be  called  a  rent-charge,  for  there  is  incident 
to  it  a  right  to  distrain.  Consequently,  section  11 
would  be  applicable  to  such  a  case. 

So  far  I  haye  dealt  with  the  case  of  an  absolute 
owner,  and  but  for  the  special  Act  under  which  this 
land  was  sold  it  seems  to  me  clear  that  there  was  no 
po  wer  in  a  limited  o  w  ner  to  sell  in  consideration  of  a  rent 
but  for  sections  2  and  3  of  the  Liverpool  Corporation 
Waterworks  Act,  1855,  which  jirovide :  [His  lordship 
read  the  sections  above  set  out,  and  continued:—] 
In  construing  those  sections  of  the  Act  it  is  necessary 
to  bear  in  mind  what  were  the  powers  existing  at  the 
time  the  Act  was  passed.  At  tnat  time  an  absolute 
owner  could  convey  in  consideration  of  a  rent-charge 
or  a  sum  in  gross,  therefore  it  is  not  to  be  supposed 
that  the  object  of  the  Act  was  to  give  a  power  which 
already  existed.  It  seems  to  me  clear  that  the  object 
of  this  amending  Act  was  twofold:  to  give  to  a  limited 
owner  the  same  power  of  seUing  for  a  rent-charge  in 
lieu  of  a  sum  in  gross  as  an  absolute  owner  already 
had,  and  also,  instead  of  purchasing  the  land,  to 
enable  an  easement  to  be  purchased  for  a  sum  in 
KTOss  or  for  a  rent-charge.  The  effect  was  to  put  a 
limited  owner  in  the  same  position  as  an  absolute  owner 
was  in  under  section  10  of  the  Lands  Clauses  Act. 
Therefore,  where  there  is  a  sale  by  a  limited  owner  for  a 
rent  reserved  section  11  applies,  and  charges  it  on 
the  rates  on  tolls  leviable  under  the  Waterworks  Act. 


But  part  of  the  subject-matter  was  a  rent  of  £l  5s. 
in  respect  of  the  sale  of  easements,  which,  of  coansd. 
could  only  have  been  effected  under  the  provxsioos  of 
the  Waterworks  Act  of  1855.  It  is  said  that,  though 
rent  may  issue  out  of  land,  it  cannot  prop^y  issae 
out  of  an  easement.  But  when  the  LegisLatiire,  having 
in  view  sections  10  and  11  of  the  Lands  dauses  Act, 
said  by  sections  2  and  3  of  the  Act  of  1855  you  might 
sell  an  easement  reserving  a  rent  instead  of  in  con- 
sideration of  a  sum  in  gross,  coold  it  be  intended 
otherwise  than  that  section  11  should  be  i^plicable  to 
such  a  rent,  even  though  strictly  speaking  it  might 
not  perhaps  be  termed  a  rent-charge?  I  cannot  think 
that  anything  else  was  the  intention  of  the  Leigisla- 
ture.  If  that  be  so,  it  disposes  of  the  appellant's  con- 
tention, subject  only  to  a  point  which  was  made,  but 
scarcely  pressed,  and  I  do  not  wonder  that  it  was  not 
pressed,  that  the  terms  of  sale  indicated  to  the  pur- 
chaser that  this  was  a  charge  not  merely  upon  the 
rates  and  tolls  leviable  under  the  Waterworks  Acts, 
but  on  the  rates  leviable  by  the  corporation  generally, 
I  am  certainly  unable  to  read  the  language  in  that 
sense.  In  my  opinion  the  judgment  of  the  court 
below  was  right,  and  the  appeal  must  be  dismissed. 

LmDLEY,  L.  J. — ^I  am  of  the  same  opinion,  and  hare 
only  a  few  words  to  add.  This  appeal,  in  my  opinioo. 
is  based  on  a  misconception  of  the  word  '*  rent-charge" 
in  section  10  of  the  Lands  Clauses  Act.  Bat  when 
you  consider  the  Act  of  4  Geo.  2,  c.  28,  s.  5,  whkh 
gave  a  power  of  distress  for  all  rents,  there  is  no 
magic  in  the  word  **  rent-charge  " ;  if  there  is  a  rent, 
and  not  a  mere  sum  covenanted  to  be  paid,  it  is  nitecij 
immaterial  whether  you  speak  of  rent  or  rent-charge, 
because  under  that  Act  of  4  (}eo.  2,  c  28,  a.  5,  yoa 
have  the  right  to  distrain  for  it,  and  any  rent  for 
which  you  have  the  right  to  distrain  certainly  appean 
to  me  to  be  a  rent-charge  within  the  meaning  of  the 
Lands  Clauses  Act.  I  think  an  attempt  has  been 
made  to  pat  upon  the  word  **  rent-charge  "  a  bazdea 
which  it  will  not  bear.  That  is  the  real  dae  to  ^ 
mistake  in  the  appellant's  argument.  I  will  ^y  no 
more,  the  rest  of  the  case  is  easy.  I  agree  with  the 
consiaruction  placed  upon  the  Acts  by  the  Lord  Chan- 
cellor. 

Dayet,  L.J. —I  am  also  of  the  same  opinion,  and  I 
only  wish  to  say  this :  too  much  stress  hB»  been  pot 
upon  the  words  *'  annual  rent-charge  *'  in  aeotion  lo 
of  the  Lauds  Clauses  Act.  It  was  accurate  to  use  the 
words  '* rent-charge"  in  the  case  of  a  sale  by  an 
absolute  owner,  which  is  what  that  section  refen^d 
to.  Either  it  was  a  rent-charge  because  there  was  s 
right  to  distrain,  or  eyen  if  it  were  in  law  a  rent  sec 
it  would  have  the  quality  of  the  right  to  distram 
attached  to  it,  and  would  therefore  be  within  the  defi- 
nition of  rent-charge.  But  even  if  that  were  not  lo 
it  is  observable  that  section  11  does  not  use  the  wcrd 
"  rent-charge,"  it  says :  "  the  yearly  rent  reserved  bj- 
any  such  conveyance,"  and  I  think  that  eren  if  xt 
were  not  a  rent-charge  properly  so  called  apart  £rc« 
section  11,  still  taking  sections  10  and  11  together  it 
would  be  strictly  accurate  to  call  it  a  rent-charge 
within  section  10,  and  to  read  section  11  as  defimsf 
that  upon  which  it  was  to  be  charged  and  the  rigkt« 
which  were  giyen  for  making  that  charge  effectaal. 
I  agree  that  section  3  of  the  Liverpool  Waterworks 
Act,  1855,  must  be  construed  as  extending  section  1«> 
so  as  to  give  to  a  limited  owner  the  right  to  w^  in  ooa> 
sideration  of  a  rent,  and  it  is  to  be  observed  th&t  it 
is  to  be  "  an  annual  or  other  rent.'*  Now,  says  th** 
appellant,  you  cannot  reserve  a  rent  out  of  an  ««»?- 
ment.  Well,  a  subject  cannot  at  common  law,  hz*. 
the  king  could  at  common  law  and  the  subject  mar 
by  statute,  and  although  ^ere  may  be  no  power  c^ 
distress  attached  to  it  it  is  a  rent— uiat  is  to  say,  it  ii 


VoLXLtt.       tAiig.25.i«H.]      THE  WEEKLY  REPORTER. 


081 


CouBT  OF  Appeal. 


Hanfstaenole  V,  Baines. 


Court  of  Appeal. 


a  rent  issuing  out  of  tho  subject-matter  of  the  oon- 
yeyance,  a  rent  reserved  out  of  the  g^ant  of  the 
con^oyance.  The  effect  of  the  Aot  of  1855  is  to 
make  that  part  of  the  code  which  applies  to  lands 
conveyed  in  consideration  of  rent  applicable  to  a  sale 
by  a  tenant  for  life  or  otiier  Umited  owner  in  considera- 
tion of  an  annual  or  other  rent  on  any  land  or  any 
easement  of  the  Liverpool  Oorporation.  la  my 
judgment  this  appeal  must  be  disnussed. 

Appeal  dwnUeed, 

Solicitors  for  the  appellant,  Maples^  TeeadaU^  &  Co,, 
for  Oppenheim  <b  Maikin,  St.  Helens. 

Solicitors  for  the  respondent,  Meyndl  &  Pemherton, 


From  Chan.  Div.     "J 
(Lindley,  Lopes,  and  f  May  30,  31 ;  June  11. 

Davey,  L.JJ.)        j 

Hanfstaenole  v.  Baines.  (a.) 
Copyright — Painting — Tableaux  vivants — Sketches  there' 
from— Infringement— Copyright  Act,  1862,  m.  1,  2. 

The  defendants  published  sketc?ies  of  tableaux  vivants 
after  foreign  paintings.  The  tableaux  vivants  were  not 
t/iemselves  infringements  of  the  copyright  in  the  pictures, 

Heldf  thatt  under  the  circumstances,  the  sketches  were 
not  such  copies  or  reproductions  of  the  designs  of  the 
paintings  as  to  constitute  an  infringement  of  the  copyright 
therein. 

Appeal  from  a  decision  of  Stirling,  J. 
This  action  was  brought  by  the  plaintiff,  an  art 
publisher  in  Munich,  who  was  the  proprietor  of 
the  copyright  in  certain  pictures  by  foreign  artists, 
to  restrain  the  defendants,  the  proprietors  and  pub- 
lishers of  the  Daily  Graphic,  from  printing,  pubHsL- 
ing,  selling,  or  offering  for  sale,  or  otherwise  <nsposinff 
of  any  copies  or  colourable  imitations  of  the  said 
pictures. 

The  Empire  Palace  Co.  exhibited  at  their  theatre 
in  London  tableaux  vivants  after  the  said  pictures. 
The  defendants  published  in  their  newspaper,  the 
Daily  Graphic,  an  account  of  the  representations  at 
the  Empire  Palace  Theatre,  and  also  sketches  made 
by  their  artists  from  the  said  tableaux  vivants. 
Neither  the  defendants  or  their  artists  had  seen  or 
copied  the  pictures.  These  sketches  were  alleged  by 
the  plaintiff  to  be,  in  effect,  copies  of  the  said  pic- 
tures, and  therefore  infringements  of  his  copyright, 
although  the  tableaux  vivants  themselyes  had  been 
held,  in  Hanfstaengle  v.  Empire  Palace,  ante,  p.  454. 
by  the  Court  of  Appeal  not  to  be  infringements  of 
the  plaintiff's  copyright. 

Upon  motion  for  an  interim  injunction  Stirling,  J., 
on  April  6,  made  an  order  restraming  the  defendants 
and  their  agents  from  printing,  publishing,  selling 
or  offering  for  sale,  or  otherwise  disposing  of  any 
copies  or  colourable  imitations  of  the  said  pictures. 
From  this  order  the  defendants  now  appealed. 
The  appeal  was  treated  by  consent  as  an  appeal 
from  the  trial  of  the  action. 

The  rights  conferred  on  British  subjects  with 
respect  to  copyright  are  defined  by  the  Copyright 
Act,  1862  (25  &  26  Vict.  c.  68),  section  1  of  wWch 
provides  that  the  author  of  every  original  painting, 
drawing,  and  photograph,  and  his  assigns,  **8h5l 
have  the  sole  and  exclusive  right  of  copying,  engrav- 
ing, reproducing,  and  multiplying  such  painting  or 
drawing  and  the  design  thereof,  or  such  photograph 
and  the  negative  thereof,  by  any  means  and  of  any 

(a.)  Eeported  byO.  P.  Dunoaw,  Esq.,  Barrister-at- 
at-Law. 


size,"  for  the  term  of  his  natural  Ufe  and  seven 
years  after  his  death ;  and  section  2  provides  that 
**  nothing  herein  contained  shall  prejudice  the  right  of 
any  person  to  copy  or  use  any  work  in  which  there 
shall  be  no  copyright,  or  to  represent  any  scene  or 
object,  notwithstanding  there  may  be  copyright  in 
some  representation  of  such  scene  or  object.*' 

The  rights  conferred  on  foreigners  are  defined  by 
the  International  Copyright  Acts,  1844  to  1886,  the 
Berne  Convention  of  September  5, 1887,  and  an  Order 
in  Council  of  November  28,  1887.  Clause  3  of  the 
said  order  provides  that  *'  the  author  of  a  literarr  or 
artistic  work  which  .  .  .  is  first  produced  in  one  of  the 
foreign  countries  of  the  Copyright  Union  "  (of  which 
Germany  is  one)  **  shall,"  subject  as  therein  provided, 
have,  as  respects  that  work,  throughout  her  Majesty's 
dominions  the  same  right  of  copyright  ...  as 
if  the  work  had  been  first  produced  in  the  United 
Kingdom  .  .  .  provided  that  the  author  of  a 
literary  or  artistic  work  shall  not  have  any  greater 
right  or  longer  term  of  copyright  therein  than  that 
which  he  enjoys  in  the  country  in  which  tho  work  is 
first  producea " ;  aud  the  International  Copyright 
Act,  1886,  by  section  2  (3),  provides  that  the  Inter- 
national Copyright  Acts  and  an  order  made  there- 
under shall  not  confer  upon  any  person  any  greater 
right  or  longer  term  of  copyright  in  any  work  than 
that  enjoyed  in  the  foreign  ooimtry  in  which  the 
work  is  first  produced." 

Grackentharpe,  Q.C,  Grosvenor  Woods,  Q.C.,  and 
H,  A.  Forman,  for  the  defendants,  the  appellants. — 
We  have  merely  made  sketches  of  representations  in 
which  there  is  no  copyright.  They  cannot,  therefore, 
be  infringements  of  the  plaintiff's  copyright,  for  by 
section  2  of  the  Copyright  Act  of  1862  **  work  in 
which  there  shall  be  no  copyright,"  or  **a  scene  or 
object,"  may  be  copied.  The  plaintiff's  rights  must, 
however,  be  measured  by  German  law,  which  does 
not  go  so  far  as  English  law.  These  sketches  are 
rough,  and  of  no  artistic  value,  and  are  merely  adjuncts 
to  the  text.  They  do  not  compete  with  the  plaintiff's 
copyri^t.  We  had  no  intention  of  copying  the 
plamtiSTs  pictures.  They  also  referred  to  the  Copy- 
right Act,  1862,  ss.  1,  6;  the  Order  in  Council  of 
November  26,  1887,  and  the  Berne  Convention :  see 
Scrutton  on  Copyright,  2nd  ed.,  pp.  237,  255,  and 
Copinger's  Law  of  Copyright ;  Hanfstaengl  v.  Empire 
Palace,  ante,  p.  454 ;  Dicks  ▼.  Brooks,  29  W.  R.  87,  15 
Ch,  D.  22 ;  Bradbury  v.  Hotten,  21  W.  R.  126.  L.  R. 
8  Ex.  1  [Davey,  L.J.,  referred  to  Smith  v.  Chatto,  23 
W.  R.  290,  31  L.  T.  N.  S.  775]  ;  ChatUrton  v.  Cave,  26 
W.  R.  498,  3  App.  Cas.  483;  Gambart  v.  Bail,  11 
W.  R.  699,   14   C.   B.   N.   S.   306  ;   Ex  parU  Beat, 

15  W.  R.  852,  L.  R.  3  Q.  B.  387  ;  Turner  v. 
Robinson,  10  Ir.  Ch.  Rep.    144  ;    Scott  v.  Stanford, 

16  W.  R.  757,  3  Eq.  722 ;  Hanfstaengl  v.  Hollouxiy, 
[1893]  2  Q.  B.  1,  41  W.  R.  Dig.  56.  The  plaintiff  is 
not  registered  as  the  proprietor  of  the  copyright  in 
these  pictures.  [The  court  reserved  this  point  for 
further  argument.] 

Graham  Hastings,  Q,G,,  Scrutton,  and  Jessel,  for  the 
respondent,  the  plaintiff^ — The  defendants  have,  in 
fact,  infringed  our  copyright.  The  mere  interposi- 
tion of  *'  the  living  pictures  "  will  not  screen  tnem. 
**  Work"  in  section  2  of  the  Copyright  Act,  1862,  is 
confined  to  "painting  or  drawing,  and  scene  or 
object  does  not  refer  to  such  representations  as  these. 
Even  if  the  defendants'  sketches  do  not  commercially 
compete  with  us  they  are  still  infringements.  They 
are  not  merely  adjuncts  to  the  text.  Absence  of  in- 
tention to  copy  our  pictures  will  not  excuse  the 
defendants.  As  to  Gennan  law,  if  it  does  not  protect 
**  the  design,"  it  protects  **  the  idea  "  of  a  picture. 

They  referred  to  the  above  Acts  and  Order  in 
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Council  [LiNDLEY.  L.  J.,  referred  to  Lucas  v.  Williams, 
[1892]  2  a  B.  113,  40  W.  R.  Big.  86;  LoPES,  L.J., 
referred  to  Roworth  v.  Wilkes,  1  Camp.  94] ;  Graves' 
case,  17  W.  B.  1018,  L.  B.  4  Q.  B.  715;  Cats  v.  Devon 
and  Exeter  Newspaper  Co,,  37  W.  Jl.  487,  40  Ch.  D. 
500 ;  Timlei/  v.  Lacpy,  11  W.  B.  876.  1  H.  &  M.  747  ; 
Murray  v.  Bogue,  I  W.  B.  109,  1  Drew.  353. 

Crackenthorpe,  Q,C»,  in  reply,  referred  to  West  ▼. 
Francis,  5  B.  4  Aid.  743. 

Cur,  adv»  vult. 

June  11. — ^LlNDLBY,  If  J, — The  plaintiff  is  a  foreign 
publisher.  He  claims  to  be  entitlM  under  the  Inter- 
national Copyright  Acts  to  the  copyright  of  certain 
pictures,  and  he  complains  that  ms  copyright  has 
been  infringed  by  the  reproduction  of  those  pictures 
iu  the  Daily  Graphic  newspe^r  without  his  consent. 
He  accordingly  applied  for  and  obtained  an  injunc- 
tion against  the  proprietors  of  the  Daily  Graphic 
restraining  them  from  infringing  his  copyright.  The 
proprietors  have  appealed  from  the  order  gpknting 
this  injunction,  and  by  consent  this  appeal  is  to  be 
treated  as  if  it  were  an  appeal  from  a  judgment  at  the 
trial  of  the  action. 

The  appellants  contend  (1)  that,  as  the  plaintiff  is 
not  registered  as  the  ])roprietor  of  the  copyright  in 
the  pictures  in  question,  he  cannot  mamtain  this 
action ;  (2)  that,  assuming  him  to  be  entitled  to  the 
copyright  in  the  pictures,  the  extent  of  that  right 
must  be  determinea  by  the  G^erman  law,  and  not  by 
the  English  law ;  (3)  that  what  the  defendants  have 
done  is  not  an  infringement  of  the  plaintiffs  copy- 
right, even  measured  according  to  Bnglish  law,  and 
is  still  less  an  infringement  of  his  copyright  if 
measured  according  to  German  law,  which,  it  is  con- 
tended, confers  upon  him  less  extensive  rights  than 
the  law  of  England.  The  first  point — ^viz.,  the  neces- 
sity for  registration — ^has  been  reserved  for  further 
argument,  for  it  is  known  to  be  difficult ;  there  are 
conflicting  decisions  upon  it ;  and,  as  it  will  not  arise 
if  we  decide  that  there  has  been  no  infringement,  we 
thought  it  better  to  decide  the  question  of  infringe- 
ment first.  This,  after  all,  is  the  great  question 
between  the  parties,  because,  although  this  action 
would  fail  if  registration  were  necessary,  stiU,  the 
plaintiff  could  register  his  title,  and  then  institute 
another  action,  and  in  that  action  raise  the  question 
of  infringement,  which  both  parties  desire  to  have 
determined.  I  shall  assume,  therefore,  for  the 
present  that  registoktion  is  unnecessary,  and  that  the 
plaintiff  is  entiued  to  copyright  in  this  country  under 
the  International  Copyright  Acts,  1844  to  1886. 

The  first  question  whidi  then  arises  is.  What  is  the 
right  conferred  by  those  Acts  on  the  plaintiff?  And 
the  second  question  is.  Have  the  defendants  infringed 
tliat  right  ?  I  will  address  myself  to  each  of  these 
questions  in  turn.  The  right  conferred  by  the  Inter- 
national Copyright  Acts  upon  the  plaintiff  depends 
upon  those  Acts,  and  the  Order  in  Council  of  the 
28th  of  November,  1887,  made  under  their  pro- 
visions, and  the  Berne  Convention  of  the  9th  of 
September,  1686,  referred  to  in  that  Order  in  Council. 
These  documents  are  to  be  found  in  a  convenient 
form  in  Mr.  Coping^s  and  Mr.  Sorutton's  works  on 
Copyright.  The  short  effect  of  these  enactments. 
Order  in  Council,  and  Convention  is  that,  subject  to 
^e  limitation  imposed  by  section  2  (3)  of  the  Inter- 
national Copyright  Act,  1886  (49  &  60  Vict.  c.  33), 
the  plaintiff  is  entitled  to  the  rights  conferred  on 
British  subjects  by  the  Act  25  &  26  Yict  c.  68,  which 
is  the  Act  relating  to  co^right  in  paintings,  draw- 
ings, and  photofirraphs.  The  right  conf err^  by  this 
Act  is  defined  by  sections  1  and  2.  [His  loraship 
read  these  sections.^  The  short  effect  of  these  two 
sections,  so  far  as  paintuigs  arid  ooncemed,  is  to  give 


to  the  author  of  every  original  painting  the  sole  and 
exclusive  right  of  copying  or  reproducing  the  same, 
and  the  design  thereof,  by  any  means,  and  of  any 
size,  for  the  period  motioned  in  the  Act.  But  any- 
thing in  which  there  is  no  copyright  naay  be  copied, 
although  somebody  else  may  have  copied  it  brfore, 
and  may  have  a  copyright  in  his  own  copy :  see  per 
Lord  Blactbum  in  Graves'  case.  The  limitation  of 
this  right,  when  claimed  by  foreigners  under  the 
International  Copyright  Acts,  is  expressed  in  aecfeon 
2  (3)  of  the  Act  of  1886.  [His  lordship  read  the 
clause.]  If,  therefore,  the  German  law  of  copyright 
confers  upon  the  plaintiff  a  less  extensive  right  m 
his  pictures  than  the  right  conferred  on  British 
authors  by  the  Act  to  which  I  have  already  alluded, , 
the  extent  of  the  plaintiff's  rights  most  be  measured 
by  the  German  standard,  and  not  by  the  Enelish 
standard,  and  must  be  restricted  accordingly.  Now, 
in  one  respect  the  German  law  of  copyright  is  shown 
by  the  evidence  before  us  to  be  less  extensive  than 
the  English,  for  by  German  law  copyright  in  a 
painting  does  not  extend  to  reproductiona  in  literary 
works,  provided  that  such  reproductions  are  emlana- 
tions  only  of  some  text.  It  cannot  be  said  as  a 
matter  of  law  that  English  copyright  does  not  extowi 
to  such  a  reproduction,  although  whether  any  par- 
ticular illustrotion  of  a  text  would  amount  to  sn 
infringement  of  copyright  in  a  particnlar  painting 
would  depend  upon  circumstances,  as  will  appear 
presently.  Again,  th^re  is  evidence  to  show  tiiat  the 
German  law  confers  no  copyright  in  the  design  of  a 
picture,  as  distinguished  from  the  picture;  buty  <a 
the  other  hand,  there  is  evidence  to  show  that,  even 
by  German  law,  copyright  in  a  picture  extends  to  the 
idea  conveyed  by  it.  I  confess  that  I  do  not  fed 
sufficiently  sure  of  the  German  law  on  this  subject  to 
be  able  to  base  my  decision  upon  it ;  nor  is  it  neoM- 
sary  for  me  to  do  so,  as  will  i^pcMr  presently. 

Having  now  ascertained  the  rights  of  Uie  plaintiff, 
I  proceed  to  consider  whether  they  have  been  in- 
fringed by  the  proprietors  of  the  Daily  Graphic,  In 
order  to  determine  this  question  it  is  necessazj  to 
know  exactly  what  they  have  done.  They  (and  bj 
"they"  I  include  then:  artist)  have  not  seem  of 
copied  the  plaintiff's  pictures,  or  any  painting, 
engraving,  drawing,  or  photograph  of  them.  WiAi 
the  defendants  have  done  is  this.  They  have  seot 
two  persons  to  the  Empire  Theatre  to  describe  and 
sket<5i  what  was  being  represented  ttiere.  What  was 
seen  l^ere  was  an  arrangement  of  Hvinjf  peraons,  » 
dressed  and  placed  as  to  represent  wkal  was  repre- 
sented in  the  plaintiff's  pictures.  The  idea  of  the 
representation  at  the  Empire  Theatre  was  no  doobt 
suggested  by  and  taken  from  the  plaintiffs  pictures, 
and  the  representation  was  made  as  exact  as  could  be 
with  such  materiak  as  were  procurable.  But  the 
representations  at  the  Empire  Theatre  were  not  ia- 
frmgements  of  the  plaintiff's  copyright  in  his  paint- 
ings. This  has  been  already  decided.  The  fetches 
published  in  the  Daily  Graphic  are  roogh  sketches  o! 
those  represaitations,  but  the  sketches  are  so  nMgb 
and  incomplete  that  they  do  not  represent  watj  of  the 
artistic  merits  of  the  plamtiff's  pictures.  The  sketobs 
merely  convey  a  rough  idea  of  the^  subjeots  of  ^ 
pictures,  and  of  the  grouping  of  tiieir  main  featorv. 
To  this  extent,  but  not  further  or  otherwise,  it  a 
possible  to  regard  the  sketches  as  copiee  of  th« 
plaintiff's  pictures,  or  as  reproductions  of  the  dasigai 

thereof.  .  ^_- 

Such  being  the  facts,  the  question  anses  ^«w 
the  publication  of  the  sketches  thus  made  is  aa  ia- 
fringement  of  the  plaintiff's  copyright.  The  leaniad 
judge  has  held  it  to  be  so,  but  1  am  unaWe  to  agree 
with  him.  I  will  pass  over  the  differ^ioe  betw^ 
Ei^lish  and  Overman  law,  to  which  I  have  alhaW* 
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with  the  remark  that  X  am  not  satisfied  that  the 
sketches  in  the  Daily  Graphic  are  merely  illustrations 
of  the  text.     Their  yalue  to   the  reader   does  not 
depend  on  the  text ;  and  if  they  were,  without  the 
text^  infringements  of  the  plaintiff's  copyright,  their 
ooDDectton  with  the  text  is  not  olose  enough  to  render 
the  German  law,  as  distinguished  from  ^e  English, 
applicable  tp  the  case.     The  Daily   Graphic  is  {^l 
pJus^ted  paper,  and  the  sketches  complamed  of  are 
intended  to  let  people  kno^  what  is  to  oe  seen  at  tho 
Empire  Theatre,  and  they  have  a  value  and  impor^- 
snoe  wholly  irrespeotiye  of  the  text  which  they  ^ 
laid  to  illustrate.    They  are  principal  objects,  and 
not  merely  auxiliary  or  subordunate  to  the  text  by 
vhicn  it  is  soi;ght  to  justify  their  insertion.    Treat- 
ing the  mi^tter  as  turning  on  the  English  law  of 
copyright  conferred  by  the  Act  25  &  26  Vict.  o.  68,  X 
am  unable  to  hold  these  dtetches  infringements  of  the 
plaintifTs  rights.    The  mere  fact  that  the  defendants 
did  Bo^  know  that  they  were  copying  tiie  plaintiff's 
pictures  would  be  inmiaterial  if  the  sketches  ought 
on  other  grounds  to  be  regarded  as  infringements  of 
the  plaintiff's  rights:    see  West  t.  Francis.    More- 
over, the  defendants  did,  in  my  opinion,  know  that 
the  scenes   they   sketched   represented   pictures   in 
which  9oi|)eone  might  have  a  copyright.    X  do  not 
decide  the  case,  therefore,  on  the  absence  of  any 
intention  to  copy  the  plaintiff's  pictures,  although 
the  fact  that  the  defendants  never  intended  to  copy 
them  pannot  be  wholly  disregarded  in  such  a  case  as 
the  present.    Kor  do  I  base  my  decision  on  section  2 
of  the  statute  25  &  26  Vict,  a  68.    The  first  portion 
of  this  section  is  not  applicable,  because  the  "  work  " 
there  referred  to  is,  I  think,  explained  by  the  pre- 
amble to  mean  painting,  drawing,  or  photograph, 
and  ^J^fi  sketimes  complained  of  are  copies  of  the 
plaintiff's  paintings,  they  are  copies  of  paintings  in 
which  he  has  a  copyright.    Neither  is  the  second  part 
of  section  2  a{^licable  to  the  case,  because,  although 
those  sketches  are  sketches  of  a   scene  or  object, 
the    eoene   or   object   is   not   such   as   is   refeired 
to  in  the  section.     The  scene   or  object   referred 
to    in    tne   section    is    something   wmch   someone 
else  has  copied,  and  not  a  scene   or  object  which 
is  itself  a  copy  from  a  painting  in  which  there  is 
a  oopyiight.    Although,  therefore,  these  sketches  are 
made  from  something  in  which  there  is  no  copyright, 
and  although  they  represent  something  which  is  not 
itself  im  inmngement  of  the  plaintiff's  copyright,  yet 
X  am  not  prepared  to  say,  as  a  matter  of  law,  that 
these    sketches   miffht   not  infringe  the  plaintiff's 
rights,  if  they  could  be  fairly  regarded  as  reproduc- 
tions of  his  pictures,  or  of  &e  designs  thereof.    To 
hold  otherwise  would  be  to  open  the  door  to  indirect 
piracies,  which  I  am  not  at  all  disposed  to  do.    A 
copy  of  a  foreign  copy  of  an  English  painting  would 
not,    I  apprehend,   oe  protected  by  section  2  (see 
Murray  v.  Bogue)^  and  the  judgment  of  Lord  Black- 
bum  in  Ex  parte  Seal  shows  uiat  if  a  painting  is  in 
fact  reprodnced  it  In  immaterial  what  the  intermediate 
etepe  ma^  be  by  which  the  reproduction  is  arrived 
at.     Agam,  the  case  of  Turner  v.  Bobinsout  where  the 
paixiting  of  the  death  of  Chatterton  was  pirated  by 
copyings  an  arran^ment  made  up  from  the  picture, 
showa  what  injustice  might  be  done  if  it  were  to  be 
held  th^t  section  2  protected  the  defendants,  if  they 
30uld  otherwise  be  held  to  have  infringed  the  plain- 
tififs  rights*    My  decision  is  based  on  different  and 
yn  wid«r  grounds.    Copyright,  like  patent  right,  is  a 
nonopoly  restraining  tne  public  from  doing  that 
pvbich,  apart  from  the  monopoly,  it  would  he  per- 
Sectlx  l&vful  for  them  to  do.    The  monopoly  is  itself 
ight  and  just,  and  is  granted  for  the  purpose  of  pre- 
rentmg  pezsons  from  unfairly  fkvaili|ig  themv^ves  of 
,he  w^ork  of  others,  whether  that  work  be  scientific, 


literary,  or  artistic.  The  protection  of  authors, 
whether  of  inventions,  works  of  art,  or  of  literary 
compositions,  is  the  object  to  be  attained  by  all  patent 
and  copyright  laws.  ^  The  Acts  are  to  be  construed 
with  reference  to  this  purpose.  On  the  other  hand, 
care  nimt  always  be  ti^en  not  to  allow  t^iem  to  be 
made  instruments  of  oppression  and  extortion.  Xt  is 
on  such  considerations  as  these  that  fair  reviews  of 
literary  works,  althoup^h  containing  lengthy  extracts 
^om  them>  ^re  not  infringements  oi  the  copyrights  in 
tnem;  that  a  representation  of  part  of  a  dramatic 
piece,  if  confined  to  some  comparatively  insignificant 
part  of  it,  is  not  an  infringement  of  the  copyright  i^ 
such  piece.  It  y^ta  by  considering  the  object  of  the 
statute,  and  not  only  its  words,  that  in  Dicks  v.  Brooks 
a  worsted  work  copy  of  an  engraving  was  held  not  to 
be  an  infringement  of  the  copyright  therein.  Lastly, 
in  tills  very  action,  this  court,  proceeding  on  the  same 
principle,  ouite  recently  decided  that  the  representa- 
tion in  the  Empire  Theatre,  by  human  beings  arranged 
as  shown  in  a  picture,  were  not  an  infringement  of 
the  copyright  in  such  picture.  Moreover,  although 
tbe  intention  of  a^  infrin^r  is  immaterial,  if  he 
popies  more  than  is  fair,  so  that  his  cop^  may  be  used 
as  a  substitute  for  the  original,  as  m  Boworth  y. 
Wilkes,  yet  in  doubtful  cases  the  extent  to  which  the 
copying  has  been  carried  and  the  object  sought  to  be 
attaint  by  the  copies  complained  of  are  matters 
which  must  be  considered,  as  is  shown  by  Bradbury 
v.  Ilotien  and  Scott  y.  lStat\ford*  The  extaat  of  copy- 
ing and  the  degree  of  resemblance  between  the 
original  and  the  copy  are  always  most  material,  as 
was  pointed  out  long  ajj^o  in  West  v.  Francis, 

Quided  by  the  foregoing  considerations,  and  by  the 
principles  acted  upon  in  the  decisions  to  which  I  have 
referred*  I  ask  myself  whether  these  sketches  are  such 
copies  of  the  plaintiffs  pictures,  or  such  reproductions 
of  the  designs  thereof,  as  are  struck  at  by  the  statute 
which  confers  copyright  in  such  pictfires.  My  answer 
to  this  question  is,  No.  The  sketches  are  not  inte^ed 
to  be,  and  are  not  in  fact,  copies  of  the  pictures  at 
all,  neither  are  they  intended  to  be,  nof  are  they  in 
fact,  reproductions  of  the  designs  of  the  pictfims. 
They  do  not  represent  any  of  the  beauties  of  the  pic- 
tures. They  are  rough  sketches,  made  for  a  very 
different  purpose,  and  answering  a  v^ry  di£^rent 
purpose,  tnat  pun>ose  being,  not  to  give  an  idea  of 
the  pliunt^s  pictures,  but  to  give  ^  rough  idea  of 
what  is  to  be  seen  at  the  Empire  Theatre.  In  giying 
that  idea  it  is  true  that  they  also  give  a  veiy  rou||;h 
idea  of  the  subject  represented  in  the  plaintiff's  pic- 
tures. It  is  elso  true  that  in  West  v.  Francis  Bayley, 
J.,  said,  '-A  copy  is  that  which  comep  so  near  to 
the  original  as  to  give  to  every  person  seeing  it 
the  idea  created  by  the  original."  But  in  apply- 
ing this  to  any  particular  case  the  degree  of  re- 
semblanpe  is  aU  important  and  the  possibili^  of 
injury  to  the  ]^buntiff  must  be  reganled,  as  was 
pointed  out  in  Dicks  v.  Brooks,  It  is  only  by  a  great 
stretch  of  language  and  by  the  e^^rcise  of  much 
imagination  that  these  sketches  can  be  regarded  as 
copies  of  the  plaintiff's  pictures  or  the  designs  thereof. 
The  case  is  very  unlike  Gambart  v.  Ball,  where  en- 
gravings were  copied  by  photography.  X  cannot 
bring  myself  to  say  that  the  sketches  complained  of 
are,  in  any  fair  sense  of  the  words,  copies  of  the 
plaintiff's  pictures  or  reproductions  of  the  designs 
thereof  within  the  meaning  of  the  statute  to  which  I 
have  referred.  The  question,  if  it  came  before  a  jury, 
would  be  one  of  fact  for  the  decision  of  the  jury,  on 
a  proper  exposition  by  the  judge  of  the  meaning  of 
the  statute,  and  I  do  not  believe  that  any  jury,  pro- 
perly directed,  would  find  these  sketches  to  be  copies 
of  the  plaintiff'p  pictures,  of  reproductions  ^f  his 
designs.    The  defendants  nave  nol,  in  fact,  directly 
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or  indirectly,  intentionally  or  unintentionally,  made 
any  use,  certainly  not  any  unfair  use,  of  the  plaintiff's 
pictures,  or  of  the  brains  of  their  authors.  This,  in 
my  opinion,  settles  the  case.  In  order  to  avoid  mis- 
understanding, I  will  observe  that  I  do  not  think  that 
the  competition  test  is  necessarily  conclusive.  I  agree 
that  if  the  defendants  had  copied  the  plaintiff's  pic- 
tures they  would  have  infrmged  his  rights,  even 
although  the  use  made  by  the  defendants,  of  such 
copies  could  in  no  way  compete  with  the  side  of  the 
plaintiff's  pictures.  This  was  the  case  in  Hanfstaengl 
V.  Eollotoay,  where  copies  of  the  plaintiff's  pic- 
tures were  only  used  by  being  put  on  pill-boxes, 
but  were  nevertheless  held  to  be  infringements 
of  his  rights.  Again,  unauthorized  sl»tches  of 
pictures  made  on  purpose  to  oonvev,  and,  in  fact, 
convednR,  tolerably  correct  ideas  of  them  would,  I 
apprehend,  be  infringements  of  the  copyrights  in 
them,  although  the  sketches  might  not  compete 
with  the  pictures  or  with  any  copies  of  them 
which  their  authors  or  their  assigns  might  desire  to 
make  or  sanction.  But  where  copying  a  picture 
never  enters  the  head  of  a  person  who  is  said  to  have 
copied  it  or  to  have  reproduced  its  design,  where  the 
question  is  whether  a  sketch  by  such  a  person  is  or  is 
not  a  copy  or  reproduction,  then  the  impossibility  of 
iniury  by  competition  may,  I  think,  be  fairly  con- 
sidered. 

The  amusing  sketches  in  Punch  of  the  pictures  in 
the  Boyal  Academy  are  not,  in  my  opinion,  infringe 
ments  of  the  copyrights  in  those  pictures,  although 
probably  made  m>m  the  pictures  themselves.  The 
application  of  similar  principles  to  ^e  different  facts 
of  this  case  leads  me  to  a  similar  conclusion.  In 
neither  case  is  there  any  piracy,  actual  or  intended. 
In  my  opinion,  therefore,  the  appeal  must  be 
allowed,  and  judgment  entered  for  the  defendants, 
with  costs. 

Lopes,  L. J. — ^The  substantial  question  in  this  case 
is  whether  the  drawings  in  the  Daily  Graphic  are 
piratical  copies,  piraticM  reproductions  of  the  author's 
(i.e.,  the  plaintiff's)  pictures,  or  of  the  design  thereof, 
within  the  meaning  of  the  Statute.  This  is  a  ques- 
tion of  fact,  and  if  determined  in  the  negative  deter- 
mines the  case. 

I  deal  with  this  case  as  governed  by  BngUsh  law.  It 
is  most  material,  in  the  first  place,  to  consider  the 
object  of  the  Act  of  Parliament  (25  &  26  Yict.  c.  68) 
which  first  gave  oopyrieht  in  paintings,  drawings, 
and  photos,  and  especially  sections  1  and  2  of  that 
Act,  upon  tiie  inteipretation  of  which  this  case  de- 
pends. The  object  of  the  statute  was  to  protect  pro- 
perty, to  protect  the  artistic  faculty  m  paintmg, 
drawing,  and  photography,  and  to  prevent  any  inter- 
ference by  reproduction  thereof  with  either  the 
artists'  reputation  or  the  commercial  value  of  his 
work :  Oambart  v.  Bailf  Dicks  v.  Brooks,  ner 
Baggallay,  L.  J.  There  must  be  no  such  production 
either  mediately  or  immediately.  The  artist  is  to  be 
protected  in  respect  of  that  which  is  his  own 
meritorious  work.  A  reproduction  of  his  design,  or 
part  thereof,  by  any  means  and  in  any  size  is  an  in- 
fringement, but  there  must  be  such  a  reproduction  as 
I  have  described.  It  is  not  every  reproduction  that 
amounts  to  an  infringement.  Thus  in  Dicks  v.  Brooks 
a  Berlin  woolwork  pattern  was  held  not  to  infringe 
the  copyright  in  an  engraving,  and  there  are  ex- 
pressions in  the  judgment  in  that  case  with  regard  to 
what  constitutes  a  copy  which  appear  to  be  most 
appropriate  to  the  case  now  under  consideration,  and 
which  I  shall  presently  refer  to. 

It  has  been  hj^d  thiat  the  livine  representations  at 
the  Empire  Theatre  are  not  infringements,  and  the 
fact  that  the  drawings  in  questian  are  not  taken 


directly  from  the  plaintiff's  pictures,  but  from  liTing 
representations  of  them,  is  immateiial,  provided  they 
are  copies  of  the  plaintiff's  pictures  within  tbe 
meaninff  of  the  statute.  Nor  is  it  necessary  that 
there  should  be  knowledge  on  the  part  of  those 
charged  with  infringement  that  they  were  copying 
the  plaintiff's  pictures.  In  this  case,  admittedly,  they 
knuw  they  were  copying  the  pictures  of  some  artist 
Itut  are  they  copies  within  the  meaning  of  the  Act  of 
Pailiament?  Are  they  piratical  imitationfl  of  the 
plaintiff's  pictures,  imitations  of  anything  which  wis 
the  artist's  meritorious  work.  Thejr  may  be  cor- 
rectly described  as  rough,  rude  drawings  devcxd  of 
any  artistic  merit.  There  is  no  attempt  to  reprodnoe 
the  merits  of  the  originals ;  no  attempt  at  axt,  much 
less  fine  art.  That  which  is  attractive  in  the  origi- 
nals is  absent,  and  they  appear  to  me  to  have  littk 
more  claim  to  be  regarded  as  copies  of  the  origiiiak 
than  the  Berlin  woolwork  pattern  had  to  be  regarded 
as  a  copy  of  Millais'  picture,  **The  Huguenots."  In 
that  case  James,  L.J.,  said:  *' Nobody  would  ever 
take  it  to  be  the  print,  nobody  would  ever  buy  it 
instead  of  the  print :  it  is  a  work  of  a  different  dbia, 
intended  for  a  different  purpose,  and  no  more 
intended  to  injure  the  print  qud  print,  or  the  repots- 
tion  of  the  engraver,  or  the  commercial  value  in  tiie 
hands  of  the  proprietor,  than  if  the  same  group  were 
reproduced  from  the  same  engraving  by  waxwork  st 
liladame  Tussaud's,  or  in  a  plaster  of  Paris  oast,  or  in* 
painting  on  porcelain.  Whether  dealing  with  it  as  a 
matter  of  law,  or  dealing  with  it,  as  we  must  do, 
as  a  matter  of  fact,  I  am  satisfied  that  the  pattern  if 
not  a  copy  or  a  piracy  of  any  part  of  that  whidi 
constitutes  the  real  merit  and  labour  of  the  plaintiC^ 
Substituting  the  word  picture  for  print,  and  drawingi 
for  pattern,  every  word  of  this  judgment  appears  to 
me  applicable  to  the  present  case.  No  doubt  there  b 
a  resemblance  between  the  drawings  and  the  plain- 
tiff's picture,  but  not  that  kind  of  resembLanoe  rtnick 
at  by  tiie  statute.  Bayley,  J.,  in  Weai  ▼.  Fromcu, 
defined  a  copy  to  be  that  which  comes  so  near  to  the 
original  as  to  give  every  person  seeing  it  the  ides 
created  by  the  original."  Can  it  be  said  that  tiiaae 
drawings  come  so  near  to  the  originals  as  to  girt 
those  seeing  them  the  same  idea  as  that  whidi  wmiki 
be  created  by  the  originals  ? 

Section  2  of  the  Act  has  no  appUcatiom  to  ti» 
present  case. 

Holding  as  I  do  that  these  drawings  are  not 
infringements  according  to  English  law,  it  is  unneces- 
sary to  say  anything  with  regard  to  German  kv, 
though  I  agree  with  what  has  been  said  by  lindley* 
li.J. 

In  my  judgment  these  drawings  in  the  D»^ 
Graphic  are  not  copies  of  the  plaintiff's  pictures  tr 
reproductions  of  the  design  thereof  within  the  mesB- 
ing  of  the  statute,  and  therefore  the  appeal  mnsi  be 
allowed. 

Dayey,  L.J. — ^I  have  had  an  opportunity  of  i««i- 
ing  the  judgment  which  has  been  d^vered  bf 
lindley,  L.  J.,  and  I  entirely  agree  with  it,  and  I  odj 
wish  to  add  a  few  words  of  my  own. 

The  principal  question  in  this  case  is  whetiier  in 
the  language  of  the  Fine  Arts  Copyright  Act,  1^ 
the  defendant  has  infringed  the  plaJntifTs  exohisye 
right  of  copying,  reproducing,  and  multiplying  oeftsi 
pictures  of  tiie  plaintiff,  and  the  design  there^ 

It  is  unnecessary  for  me  to  repeat  tne  statemft  d 
the  facts  of  this  case  which  has  already  been  naie- 
I  will  only  observe  that  the  fact  that  the  sketebei 
complainea  of  were  made  from  and  were  jntendsd  to 
describe  the  representations  at  the  Empire  dsstre 
would  not  prevent  their  being  infiingements  of  tht 
plaintiff's  copyright  if  such  sketches  ace  repcodnetieaf 
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>r  copies  of  the  plaintiffs  piotnres  or  the  design 
hereof  within  the  meaning  of  the  Act. 

Now  the  first  matter  Siat  one  has  to  consider  in 
hese  cases  is,  What  was  the  object  and  intention  of 
he  statnte  ?  As  was  very  well  pointed  out  in  the 
iase  of  Oambart  y.  Ball  and  in  Dicks  y,  Br^ks,  the 
)bject  of  these  Acts  is  both  to  protect  the  reputation 
)f  the  artist  from  being  lessened  in  the  eyes  of  the 
¥orld  and  also  to  secnre  him  the  commercial  value  of 
lis  {jroperty,  to  encourage  the  arts  by  securing  to  the 
irtist  a  monopoly  in  the  sale  of  the  object  of  attrao- 
ion. 

The  piotnres  of  which  these  sketches  are  said  to  be 
k  piratical  copy  or  reproduction  are  works  of  art  cal* 
miated  to  please  the  eye  and  the  taste  by  a  beautiful 
arrangement  of  form  and  colour,  and  to  excite  the 
imotions  by  the  scenes  depicted  and  thoughts  sug- 
gested by  tiie  imagination  or  fancy  of  the  artist.  As 
)bjects  of  attraction  they  depend  not  on  the  mere 
mtline  or  confignrationf  but  on  the  artistic  feeling 
md  power  with  which  the  subject  is  treated.  The 
iket(mes  before  us  are  mere  outlines,  descriptiYe  more 
>r  less  accurately  of  the  grouping  and  pose  of  the 
igures,  and  to  a  hmited  extent  of  the  subject-matter  of 
the  pictures,  but  destitute  of  everything  which  makes 
the  pictures  works  of  art,  and  constitutes  their  daim 
to  protection  imder  the  Act.  What  is  a  oopyP  I 
mswer  in  the  language  of  Bay  ley,  J.,  in  West  v. 
Pmncis,  '*  A  copy  is  that  which  comes  so  near  to 
the  original  as  to  give  to  every  person  seeing  it  the 
idea  created  by  the  original.''  Of  course  there  may 
be  a  coarse  or  clumsy  copy,  but  in  my  opinion  it  is 
Impossible  to  say  that  these  woodcuts  ^ve  the  idea 
created  by  the  originals — at  any  rate  with  such  f  ol- 
11688  or  completeness  as  to  make  them  copies  or  repro- 
ductions. The  point  is  not  that  these  things  are  bad 
copies,  but  that  they  are  not  intended  and  do  not 
import  to  reproduce  the  vital  and  essential  qualities  of 
the  pictures  as  works  of  art,  and  are,  therefore,  not 
copies  or  reproductions  at  all  within  the  meaning  of 
the  Act. 

But  it  is  said  that  the  Act  protects  not  only  the 
picture,  but  the  design.  These  words  are  probably 
inserted  in  order  to  bring  within  the  protection  of  the 
A.ct  a  copy  through  a  diSSsrent  medium — e,g,,  a  black 
md  white  copy  of  a  picture  made  by  the  engraver,  the 
photographer,  or  the  draftsman ;  but  it  must  still  be 
the  design  of  the  picture,  and  not  a  mere  outline  or 
lescriptive  sketch  of  it.  The  difference  may  at  once 
i)e  seen  by  comparing  one  of  the  photos  which  have 
been  shown 'to  us  with  the  woodcut  or  sketch  com- 
plained of,  and  would,  no  doubt,  be  more  striking  if 
the  sketch  were  compared  with  the  picture  itself, 
which  is  the  subject  of  copyright. 

I  do  not  think  that  section  2  will  assist  the  defend- 
mts.  I  agree  that  "  work  *'  in  that  section  means 
nrork  of  art,  and  I  think  that  the  first  part  of  the 
lection  is  directed  to  saVe  the  imitation  or  copies  of 
works  of  art  in  which  there  is  no  copyright,  and  the 
tecond  part  is  directed  to  the  representation  of  scenes 
md  objects  which  may  previously  have  been  repre- 
sented by  others,  so  that  a  man  shall  not — e.g.,  by 
irst  painting  a  particular  landscape  or  figure,  acquire 
m  exclusive  right  to  the  representation  or  figpire, 
^though  of  course  he  may  have  copyright  in  his  own 
'epresentation  of  it. 

I  also  agree  that  the  (German  law,  as  I  understand 
t,  does  not,  in  the  circumstances  of  this  case,  restrict 
)r  narrow  tiie  plaintiff's  rights.  I  do  not  think  that 
we  could  properly  hold  that  these  sketches  were 
merely  for  the  illustration  of  the  written  text.  I 
think  it  would  be  more  true  to  say  that  the  text  is 
Mscessory  to  and  explanatory  of  the  pictorial  descrip- 
tion of  the  performances  at  the  Empire  Theatre.  But 
for  the  reasons  I  have  given  I  hold  that  these  sketches 


are  not  copies  or  reproductions  within  the  meaning  of 
the  Act. 

Appeal  allowed. 

Solicitor  for  the  appellants,  Lewis  Basil  Thomas, 

Solicitor  for  the  respondents,  Herbert  Bentwich, 


Uttgj^  atoutt  of  Swtitt, 


Chan.  Div. 
Chitty, 


Div.) 
.J.  1 


July  25,  26. 

In  re  Isaacs. 
Isaacs  v,  Eeqinall.  (a.) 

Contrad — Option  of  purchase  of  real  estate — Option 
exerdsable  only  after  death  of  grantor  of  option — 
Intesiacy —  Conversion . 

The  principle  of  Lawes  v,  Bennett,  1  Cox»  167,  ap- 
plies  to  the  case  of  an  intestacy^  even  though  the  option  to 
purchase  he  an  option  exercisable  only  after  the  grantor* s 
death. 

/.,  oumer  in  fee  of  a  house,  demised  to  C.for  the  life 
of  I,  at  a  rent,  and  covenanted  that  after  L*s  death  C, 
should  have  the  option  of  purchasing  for  £750,  /.  died 
intestate  some  years  after,  and  C  thereupon  elected  to 
purchase. 

Held,  on  the  above  principle,  that,  as  between  I,*s  real 
and  personal  representatives,  the  ex^cise  of  the  option 
had  the  effect  of  converting  the  property,  and  consequently 
that  the  personal  representative  was  entitled  to  the  £750. 

Emuss  V,  Smith,  2  De  O.  &  Sm,  722,  distinguished. 

Summons. 

By  indenture  dated  the  13th  of  August,  1880,  and 
made  between  Isaac  Isaacs  of  the  one  part  and  T. 
Cadle  of  the  other  part,  Isaacs  demised  a  house  and 
premises,  to  which  he  was  entiUed  in  fee  simple,  in 
the  town  of  Abergavenny,  to  Cadle  from  the  17th  of 
April,  1880,  for  the  life  of  Isaacs  at  a  yearly  rent  of 
£40,  and  Isaacs  thereby  covenanted  with  Cadle  that, 
after  the  decease  of  Isaacs,  Cadle  should  have  the  right 
and  option  of  purchasing  the  same  at  the  price  of 
£750,  such  option  to  be  declared  in  writing  by  Cadle 
within  six  months  from  the  decease  of  Isaacs,  and  his 
heirs,  executors,  and  administrators  were  to  convey 
and  assure  the  same  to  Cadle  or  as  directed  by 
him. 

On  the  9th  of  January,  1894,  Isaacs  died  intestate, 
and  on  the  24th  of  the  same  month  administration  of 
his  personal  estate  was  granted  to  the  plaintiff.  On 
the  25th  of  April,  1894,  Cadle  duly  declared  his 
option  of  purchasing  the  said  premises  for  £750,  in 
pursuance  of  his  right  under  the  covenant,  by  a  letter 
of  that  date  under  his  hand. 

This  summons  was  taken  out  by  the  plaintiff  for  the 
determination  of  the  question  whether  the  £750 
belonged  to  the  plaintiff  as  Isaacs'  administrator,  or  to 
the  defendant  as  his  heir-at-law. 

Byrne,  Q,C,,  and  Solomon,  for  the  administrator. — 
The  exercise  of  the  option  effected  a  conversion  of  the 
property  as  from  the  date  of  the  option  btdng  given, 
so  that  the  money  passes  as  personal  estate.  The 
case  is  governed  by  the  leading  case  of  Lawes  v. 
Bennett,  1  Cox,  167,  and  the  fact  that  the  option 
here  does  not  arise  until  the  grantor's  death  makes 
no  difference.  The  case  is  stronger  for  couverBiou 
where  there  is  an  intestacy,  as  here,  than  where  there 
is  a  will.     Lawes  v.  Bennett  was  followed  in  Townley 

(a.)  Reported  by  J.  F.  Walby,  Esq.,  Barriister-at- 
Law. 
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V.  BedweUy  14  Ves.  591 ;  CoUingwood  ▼.  Bow,  5  W.  B. 
484 ;  Weeding  v.  Weeding,  9  W.  R.  431,  IJ.  &  H.  424. 
They  also  referred  to  In  re  Adams  and  The  Kenaing^ 
ion  Vestry,  32  W.  B.  883,  27  Ch.  D.  394. 

Fartvdly  Q.C.,  and  Baleigh PhiUpotts,  for  the  heir. — 
Lawes  v.  Bennett  is  distinguishable,  and  will  not  be 
extended  beyond  the  facts  to  whidh  it  was  appUed. 
There  is  no  express  reference  there  to  the  death  of 
the  donor  of  the  option.  Here  the  option  only  arises 
after  the  death,  and  could  not  be  exercised  before  the 
death  of  the  donor.  The  point  of  time  to  be  regarded 
is  the  moment  of  the  death,  and  whether  there  oould 
be  any  contract  for  sale  and  purdiase  before  that, 
that  is  the  critical  time  for  the  decision  of  this 
question,  and  at  that  moment  the  property  was 
necessariljr  realty,  and  therefore  passed  as  realty 
to  the  heir.  The  option  to  purchase  could  not  in 
this  case  have  been  exercised  so  as  to  form  a  contract 
till  after  the  death,  and  could  not  relate  back  to  the 
creation  of  the  option,  so  as  to  come  within  the 
principle  of  Lawes  ▼.  Bennett,  as  explained  by  Bag- 
gallay,  L.J.,  in  In  re  Adams  and  Kensington  Vestry, 
27  Ch.  D.  394.  at  p.  399— t.e.,  as  a  contract  relatinff 
back  to  the  date  of  giving  the  option — and  the  general 
principle  must  apply  as  explained  in  Edwards  y.  West, 
26  W.  B.  507.  7  Ch.  D.  858.  [Byrne,  Q.C.,  referred 
to  the  observations  in  Bipley  v.  Waterworth,  7  Ves., 
at  p.  436.]  All  judges  have  considered  that  Lau>es  v. 
Bennett  must  not  be  extended.  In  Weeding  v. 
Weeding  Wood,  V.C,  said  much  might  be  said 
against  it.  Lord  Eldon  thought  that  Lawes  v. 
Bennett  had  gone  far  enough,  per  Knight-Bruce, 
V.C,  in  Emuss  v.  Smith,  2 De  G.  &  Sm.  722,  atp.  734, 
c/,  the  opinion  of  Fry,  J.,  in  Edwards  v.  West,  7 
Ch.  D.,  at  p.  863.  Emuss  v.  Smith  is  an  authority  in 
our  favour.  We  ask  your  lordship  accordingly  not  to 
extend  Lawes  v.  Bennett  any  further.  The  case  is  also 
distinguishable  from  Lawes  v.  Bennett  on  ti^e  ground 
that  t£is  is  the  case  of  an  intestacy,  not  of  a  wHl,  and 
the  principle  of  Lawes  v.  Benndt  has  never  been 
ap{>lied  to  an  intestacy.  Indeed,  as  that  case  is  ex- 
plained by  Wood,  V.C,  in  Weeding  v.  Weedina,  to 
depend  on  intention  as  expressed  by  the  will,  it 
cannot  apply  where  there  is  no  will  and  no  intention 
expressed.  The  property  at  death  vested  in  the  heir, 
and  there  is  nothing  to  take  it  out  of  him. 

Byrne,  Q,C,,  replied. 

Chittt,  J.,  after  stating  the  facts,  continued! — 
The  question  is  whether  the  heir  or  the  adminis- 
trator is  entitled  to  the  purchase-money — t.e.,  whether 
after  the  exercise  of  the  option  this  property  is  to  go 
as  part  of  the  real  or  personal  estate  of  the  deceased 
intestate.  In  my  opimon  the  case  is  covered  by  the 
well-known  authority  of  Lawes  v.  Bennett,  a  case 
which  has  been  approved  and  followed  in  many  sub- 
sequent authorities.  It  mav  be  open  to  question 
whether  Lawes  v.  Bennett  could  not  have  been  dedded 
otherwise,  but  that  case  is  more  than  100  years  old, 
it  has  endured  the  test  of  time,  and  stands  as  a  land- 
mark upon  this  question.  The  option  to  purchase 
there  was  exercised  after  the  death  of  the  grantor  of 
the  option.  Sir  Uoyd  Eenyon,  M.B.,  who  dedded 
that  case,  was  aware  of  what  he  termed  the  possible 
difficulty  that  it  was  left  to  the  election  of  Douglas, 
the  erantee  of  the  option,  whether  the  property 
should  be  real  or  personal,  and  held  that  that  made 
no  differenccc  He  was  also  aware  of  the  lapse  of 
time  in  that  case  after  the  death  and  before  the 
option  was  exercised,  and  that,  he  thought,  made  no 
difference.  Lord  Eldon,  who  argued  Lawes  v. 
Bennett,  obsei^p ed  on  it  in  a  case  in  7  Ves.,  at  p.  436, 
to  which  I  need  not  further  refer;  but  he  had  a 
similar  case  before  him  in  Townley  v.  Bedwell,  where 


the  question  arose  who  was  entitled  to  the  rents  from 
the  death  of  the  testator  until  the  option  made,  and 
it  was  dedded  that  they  went  to  the  heir — i.f.,  the 
ffrant  of  the  option  effected  a  converncm  by  virtue  of 
uie  contract  of  the  testator's  real  estate  into  penoBil 
estate  as  between  his  real  repres^itative  and  bis 
personal  representative,  but  operatine  for  all  por- 
poses  only  from  the  time  when  the  option  itself  wu 
exerdsed. 

Now,  there  are  similar  decisions  on  the  point  of 
Kindersley,  V.C,  in  CoUingwood  v.  Bow  ana  of 
Wood,  V.C,  in  Weeding  v.  Weeding,  tn  the  last- 
named  case  a  testator  devised  speofic  real  estate  in 
one  way,  and  bequeathed  personal  estate  in  a  difieract 
way,  and  subsequently  entered  into  a  oontrajt  gifiog 
an  option  of  purchase  over  part  of  the  specific  ettak 
whion  was  exerdsed  after  his  death,  and  tlie  Vice- 
chancellor  held,  following  Lawes  v.  Benndl,  that  the 
property  was  converted,  not,  as  is  aimed  for  ^ 
heir,  from  the  date  of  the  coijtract,  but  nom  the  d&te 
of  the  exerdse  of  the  option,  and,  consequently,  tliM 
the  purchase-money  went,  not  to  the  devisee,  cmt  to 
the  residuiunr  legatee.  That  was  the  oase  of  a  will. 
It  was  said  that  Lawes  v.  Bennett  has  never  been 
applied  to  a  case  of  intestacy,  and  that  I  ought  not 
to  extend  the  doctrine  of  that  case,  but,  notwith- 
standing  any  subsequent  oase,  it  appears  to  me  to 
apply,  without  any  possible  limitation  or  qaalifi^a- 
tion,  to  the  case  of  an  intestacy.  In  Wetding  t. 
Weeding  there  was  no  intention  manifested  ca 
the  face  of  the  will  that  the  purchase- money 
payable  tmder  the  option  which^  the  testate? 
had  granted  should  go  to  the  devisee  of  the  real 
estate  whick  was  the  subject-matter  of  the  &m- 
tract.  Wood,  V.C,  deals  with  the  case  thus: 
'*  What  indication  have  you  on  the  will  of  the  quality 
which  the  testator  int^ded  this  property  to  possess.' 
He  only  says :  '  1  wish  A.  to  take  what  is  land,  and 
B.  to  take  what  is  money ' "  :  IJ.  &  H.,  at  p.  4Sa 
Consequentiy  there  was  no  expression  of  intoitioo 
there  which  rendered  Lawes  v.  Bennett  applicable  ;as^ 
if  further  authority  was  necessary.  Weeding  t.  tfer^ 
ing  is  an  authority  for  applying  tawes  v.  Benn^  te 
intestacy,  because  it  did  apply  to  a  will  where  tbac 
was  no  intention  manifested  one  way  or  the  other  m 
the  face  of  the  will. 

In  Emuss  v.  Smith  there  was  an  option  exerdsalie 
onlv  after  the  death  of  the  ffrantor  of  the  optkn, 
and  a  devise  of  the  property,  suoject  to  the  optiKm,  hj 
a  will  made  after  the  contract  giving  the  option,  a&i 
that  was  relied  on  for  the  heir  here  as  ground  for  my 
not  applying  in  this  case  the  prindple  of  Ixnets  t. 
Bennett.  But  that  was  only  a  case  of  asoertainia; 
the  intention  expressed  in  the  will.  A  testator  nay. 
of  course,  show  an  intention  that  all  his  interat  ia 
the  land  devised  by  iiis  will,  induding  monefy  to  a»e 
from  the  exerdse  of  an  option  to  purchase  a  pari,  » 
to  be  taken  by  the  devisee ;  and  that  ia  the  oxplMa 
tion,  if  explanation  be  required,  of  Emus9  v.  bmiii- 
Knight-Bruce,  V.C,  said:  **As  the  case  stasia 
takinff  together  the  particular  lansruage  of  the  n^l 
and  tiie  x)articular  language  and  the  nature  ol  c^ 
contract,  upon  which  no  option  was  expressed  dmsf 
the  life  of  me  teftator,  coupled  with  the  fact  of  t^ 
republication  by  the  codicil,  I  am  of  opinioa  that  n 
is  consistent  with  the  true  construction  ol  the  testa- 
tor's testamentary  instruments,  and  the  eSodL  tka: 
ought  to  be  given  to  republication,  that  it  is  ooa^- 
ent  with  law  and  justice  and  reason,  and  oemjistin' 
also  witii  the  cases  of  Lawes  v.  Bennett  and  Kt4ift  t. 
Shepherd,  dted  1  J.  t  W.  499,  to  say  that  the  pe- 
chase-moneys  of  William's  farm  and  Nash's  owa  nia 
bdong  to  those  who  would  have  enjoyed  them  if  lb 
Galton  had  not  exerdsed  the  option  of  baying" :  - 
DeG.  &Sm.,atp.  735. 
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I  oannot  see  that  I  shall  be  extending  Lawee  r. 
BenneU  if  I  say  that  it  applies  to  a  ease  where  the 
option  only  arises  after  the  mmtor's  death.  That  seems 
to  me  to  be  an  inunaterial  droumstanoe,  and  in  my 
opinion  I  should  be  declining  to  follow  that  oase  if  I 
adopted  the  argument.  In  Lawe$  t.  BenneU  the  op- 
tion was  exercisable  as  well  before  as  after  the 
death.  It  was  in  fact  exercised  after  the  death.  If 
I  bad  adcmted,  which  I  do  not,  the  argument  for  the 
heir  thatZati/ea  t.  BenneU  and  the  later  cases  inyolyed 
the  proposition  that  conversion  related  back  to  the 
oontaict^  then  I  might  have  thought  there  was  some- 
thing in  the  distinction.  There  would  be  a  difficulty, 
but  in  my  omnion  that  is  not  the  result  of  the 
authorities.  Townley  t.  BedweU  is  decisive  on  the 
point  that  the  option  does  not  operate  completely  to 
oonvert  the  estate  until  it  is  exercised,  because  until 
the  option  declared  the  rents  go  to  the  heir:  see  14 
Yes.,  at  p.  595,  per  Lord  Ohan^llor. 

The  o&er  cases  cited  are  not  in  point.  In  In  re 
Adcme  the  question  arose  with  reference  to  the  estate 
of  the  person  to  whom  the  option  was  given,  and  the 
decision  was,  in  substance,  that  the  option  and  all 
that  flowed  from  it  was  part  of  the  lessee's  personal 
estate.  Edioards  v.  West  is  plainly  distinguishable. 
No  doubt  Fry,  J.,  said  there  that  the  prmoiple  of 
Lawee  v.  BenneU  was  not  to  be  extended,  and  an  at- 
tempt was  made  in  the  argument  there  to  extend 
it  to  a  considerable  degree,  and  Fry,  J.,  said,  '*  Al- 
though I  should  implicitly  follow  Lawee  v.  BenneU  in 
a  case  between  the  real  and  personal  representatives 
of  the  person  who  gpranted  the  option,  I  do  not  think 
that  I  am  at  liberty  to  extend  it  so  as  to  imply  that 
there  is  conversion  from  the  date  of  the  contract  giving 
the  option  as  between  the  vendor  and  the  purchaser  who 
claims  under  it."  That  was  a  case  between  vendor 
and  purchaser,  and  not  a  case  between  the  real  and 
pergonal  representatives  of  the  grantor  of  the  option. 
I  therefore  hold  t^at  the  purchase-money  here 
forms  part  of  the  personal  estate  of  the  intestate,  and 
consequently  it  goes  to  the  plaintiff  as  his  personal 
representative. 

Solicitors  for  the  parties,  Meat  A  Fowler ;  H,  J. 
Cubtim, 


<3^^-j  July  21.  24. 

In  re  Peake's  Settled  Estate,  (a.) 

StUUd   Eetatee  Act,   1877  (40    tfe    41    Vict.  c.   18)— 
Authority  to  aell — Female  truetees. 

The  court  may  confer  authority  to  eell  under  the 
Settled  Estates  Act,  1877,  upon  trustees  who  are  women  ; 
>ut  it  will  only  do  so  in  very  -except iotial  instances. 

Petition  under  the  Settled  Estates  Act,  1877,  and 
he  Settled  Land  Acts,  18S2  to  1890,  asking  that  the 
)re8ent  trustees  or  other  the  trustees  for  the  time 
>eing  of  the  will,  dated  the  6th  of  October,  1877,  of 
[Thomas  Peake  (who  died  on  the  23rd  of  April,  1881) 
uight  be  authorized  to  sell  for  cash  or  to  grant  at  fee 
arm  rent  the  whole  or  any  portion  or  portions  of  the 
e8tiitor*s  Tileries  Estate,  with  power  from  time  to 
ime  to  make  proposals  for  separate  sales,  and  ^ith 
K>wer  also,  subject  to  the  approval  of  the  court,  to 
ly  out  any  part  or  parts  of  the  estate  for  streets, 
oads,  paths,  open  spaces,  &c. 

By  the  testator's  will  the  property  was  given  to  his 
hildren    living  at  the  date  of  his  death,  with  an 


(fi.)  Reportnd  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


execator^  limitation  over  in  the  event  of  their  death 
without  issue. 

The  testator  left  four  children :  John  Nash  Peake, 
(who  was  a  bankrupt,  and  had  two  sons  who  had  both 
attained  twenty-one),  Thomas  Peake  (who  had  a  son 
aged  sixteen^,  Eliza  Peake,  a  spinster,  and  Harriett 
Murly,  a  widow,  who  had  never  had  any  issue. 

Eliza  H.  Peake  was  appointed  one  of  the  trustees 
of  her  father's  will  on  the  24th  of  June,  1887.  On 
the  death  of  her  co-trustee,  her  sister  Mrs.  Murly,  was 
appointed  a  trustee  on  the  1st  of  July,  1890,  and 
these  ladies  were  now  the  trustees  of  the  will. 

This  petition  was  heard  by  North,  J.,  on  the  29th 
of  July  1893,  and  was  directed  to  stand  over  generally 
with  Uberty  to  amend,  as  he  declined  to  confer  the 
authority  upon  two  ladies  {ante,  p.  125,  [1893]  3  Ch. 
430). 

8 win/en  Eady,  Q.C,  and  Tyseen,  for  the  trustees  and 
the  persons  interested  in  John  Nash  Peaka*s  share. — 
This  petition  is  now  brour^ht  on  again  upon  evidence 
which  shows  that  these  hidies  are  peculiarly  fit  per- 
sons to  have  the  authority  to  sell  conferred  upon 
them.  The  testator  was  an  iron  and  coal  merchant 
and  a  brick  and  tile  manufacturer,  and  his  business 
is  stUl  beinff  carried  on.  There  is  a  colliery,  but  it  is 
flooded,  and  since  the  testator's  death  there  has  been 
a  slip.  It  is  hopeless  to  work  the  minerals,  and  the 
only  thing  to  do  is  to  sell  the  property  as  a  building 
estate,  for  which  it  is  peculiarly  fitted.  £30.000 
is  due  on  mortgage,  and  the  mortgap;ee  requires 
repayment,  but  wifl  consent  to  be  repaid  by  instal- 
ments if  this  application  is  acceded  to.  Miss  Eliza 
Peake  signnl  cheques  for  her  father,  who  was 
paralyzed,  for  many  years  before  his  death,  and  kept 
the  accounts,  and  is  a  peculiarly  shrewd  woman  of 
business,  quite  exceptionally  suited  to  exercise  this 
authority.  Mrs.  Murly  resides  with  her  sister. 
Owing  to  the  liability  caused  by  carrying  on  the 
business  it  is  impossible  to  get  any  one  else  to  act  as 
trustee.  All  parties  assent  to  the  authority  being 
conferred  upon  the  ladies. 

B.  F,  Norton,  for  other  beneficiaries. 

Nobth,  J. — I  think  an  exceptional  case  is  made  out 

iof  which  I  heard  nothing  when  the  matter  was  be- 
bre  me  upon  a  former  occasion^,  and  I  can  safely  allow 
this  to  be  done,  as  Miss  Peake  is  an  exceptionally 
gifted  woman.  But  '*  with  the  sanction  of  the  court*' 
must  apply  to  the  whole  of  the  order,  and  the 
authority  must  be  given  to  the  trustees  by  name,  and 
not  generally  to  the  trustees  of  the  will,  and  must 
also  be  limited  to  their  joint  lives. 

Solicitors,  CVonin,  Orgill,  ^  Cronin ;  Field,  Roscoe, 
&  Co.,  for  Saunders,  Bradbury,  &  Saunders,  Birming- 
ham. 


Jones  v.  Daioel.  (a.) 

Vendor  and  purchaser — Specific  performance — Contract 
by  letters — Formal  control — Negotiation. 

D.  offered  by  lett^  to  purchase  a  fee  simple  property 
owned  by  J.  for  £1,450.  In  reply  J.'s  solicitors  wrote 
saying  that  J.  accepted  his  offer,  and  continued :  **  We 
enclose  conirad  for  your  signcUure.  On  receipt  of  this, 
signed  by  you  across  the  stainp,  and  deposit,  we  will  send 
you  copy  signed  by  Atm."    Enclosed  was  a  formal  con' 


(a.)  Eeported  by  J.  W.  Gbbio,  Esq.,  Barrister-at- 
Law. 
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Jones  v,  Danibl. 


High  Coubt. 


tract  containing  terms  additional  to  those  contained  in,  the 
letters.  D.  did  not  reply,  and  J.'s  solicitors  then  wrote : 
**  Kindly  let  us  know  whether  we  shall  send  abstract  of 
title  to  you  or  to  a  solicitor  for  you.  At  the  same  time, 
yerhaps  you  will  send  us  deposit.  In  order  to  define  time 
for  delivery  of  abstract  and  for  completion,  the  contract 
sent  you  had  better,  perhaps,  be  signed,  though  the  cor^ 
respondence  is  a  sujffuiient  contract.*^  D.  returned  the 
enclosed  contract  unsigned. 

Held,  by  Bomer,  J.,  that  the  letters  disclosed  no  con- 
tract which  could  be  specifically  enforced. 

Oossley  v.  Maycock,  22  W.  B.  387,  L.  B.  18  Eq.  180, 
followed. 

Trial  of  action. 

This  was  the  trial  of  an  action  for  speoifio  per- 
formance brought  by  W.  Jones,  the  owner  in  fee 
simple  of  certain  property  (subject  to  long  leases)  at 
Llandaff,  in  South  Wales. 

The  defendant,  Daniel,  had  made  a  verbal  offer  of 
£1,450  to  the  solicitors  of  the  plaintiff  for  the  pur- 
chase from  him  of  the  proper^  in  question ;  then 
some  letters  passed,  and  finally,  on  the  22nd  of  April, 
1893,  he  wrote  to  the  solicitors,  Messrs.  Lewis  & 
Jones,  a  letter  containing  the  following  words  : — **  I 
may  say  in  respect  of  this  property  the  offer  I  made 
you  of  £1,450  is  my  fullest,  and  in  the  present  un- 
satisfactory definition  of  the  leases,  and  the  imperfect 
drainage  and  difficulties  attendant  thereon,  it  is  more 
than  its  real  value." 

In  answer  to  this  the  following  letter  was  sent : — 
*'Mr.  W.  Jones  has  considered  your  offer  of  £1,450 
for  his  reversionary  interest  in  this  property.  He 
thinks  it  very  low,  but  ...  he  accepts  it,  and 
we  enclose  contract  for  your  signatiu^.  On  receipt 
of  this,  signed  by  you  across  the  stamp  and  deposit, 
we  will  send  you  copy  signed  by  him.'* 

With  this  letter  was  enclosed  an  ordinary  contract 
for  sale,  but  which  contained  terms  not  previously 
referred  to  in  the  offer  above  set  out,  and  amongst 
the  terms  was  a  stipulation  for  the  payment  of  a  de- 
posit of  ten  per  cent,  by  the  purchaser,  a  stipulation 
fixing  the  day  for  completion,  a  provision  limiting  the 
titl6  to  be  shown  by  the  vendor,  and  other  important 
conditions.  No  answer  was  returned  by  the  defend- 
ant to  this  communication,  and  finally  the  plaintiff's 
solicitors  a^ain  wrote  on  the  29th  of  April,  in  these 
terms :  **  Kindly  let  us  know  whether  we  shall  send 
abstract  of  title  to  you  or  to  a  solicitor  for  you.  At 
the  same  time  perhaps  you  will  send  us  deposit.  In 
order  to  define  time  for  delivery  of  abstract  and  for 
completion,  the  contract  sent  you  had  better  perhaps 
be  signed,  though  the  correspondence  is  a  sufficient 
contract.     Will  you  please  send  it  us  ?  '* 

No  answer  came  to  this  either,  and  on  the  3rd  of 
May  the  plaintiff's  solicitors  wrote  to  the  defendant 
as  follows  : — *•  We  have  been  expecting  to  hear  from 
you  in  answer  to  our  letters.  Kindly  let  us  know 
where  we  are  to  send  abstract  of  title  so  that  we  may 
proceed  with  the  matter." 

To  this  the  defendant  wrote  stating  that  he  would 
not  purchase  the  property,  and  returning  the  contract 
for  sale  unsigned.  The  plaintiff  then  brought  this 
action  on  the  letter,  'ihe  defendant  pleaded  the 
Statute  of  fVauds,  and  denied  that  the  letters  con- 
stituted a  contract. 

Neville,  Q.C.,  and  B.  W.  Challis,  for  the  plaintiff.— 
The  letters  constitute  a  valid  and  binding  contract. 
The  mere  suggestion  that  there  should  be  a  more 
formal  document  will  not  be  construed  as  showing 
that  negotiation  was  still  in  progress:  Bossiter  v. 
Milltr,  26  W.  E.  865.  3  App.  Gas.  1124 ;  Crossley  v. 
Maycock,  22  W.  E.  387,  L.  E.  18  Eq.  186;  and  Boiir.e- 
well  V.  Jenkins,  26  W.  E.  294,  8  Ch.  D.  70.  The 
case  of  Oibbins  v.   The  Board  of  Management  of  the 


North'Eastem  Metropolitan  Asylum  District^  11  Bear. 
1,  covers  this  case. 

Haldane,  Q.C.,  and  David,  for  the  defendant. — ^Tbe 
letters  are  m^e  negotiation,  and  never  ended  in  a 
concluded  agreement:  Bristol,  Cardiff,  and  SuxEsafa 
Aerated  Bread  Co.  v.  Maggs  and  Hussey  v.  Hanu' 
Payne,  27  W.  E.  685,  4  App.  Gas.  311.  The  formil 
contract  sent  contained  new  terms,  and  was  a  new 
offer  which  was  never  aooepted. 

Neville,  Q.C.,  replied. 

EoMEB,  J. — I  think  the  plaintiff's  case  fails.  It  is 
clear  that  here  there  was  no  contract  between  these 
parties  apart  from  the  letters,  and  that  if  the  letters 
do  not  show  a  concluded  agreement  then  there  was 
none.  I  need  only  refer  in  the  first  instance  to  tbe 
letter  of  the  26th  of  April,  1893.  The  defendant  had 
made  an  offer  for  the  property  and  had  stated  the 
price  he  was  willing  to  give.  Then  tbe  letter  of  Hb^ 
26th  of  April  states  that  the  plaintiff,  who  was  the 
vendor,  accepted  the  offer,  and  added,  "  We  eodose 
contract  for  your  signature.  On  receipt  of  this  signed 
by  you  across  the  stamp  and  deposit  we  will  send  yoa 
copy  signed  by  him."  I  turn  to  the  enclosure  in  that 
letter,  and  I  find  it  is  a  document  which  contaixu 
specickl  terms  which  had  never  been  referred  to  in  the 
offer,  and  those  terms  include  a  payment  of  a  deposit 
of  ten  per  cent,  by  the  purchaser,  a  stiptdation  fixicg 
the  day  for  completion,  a  provision  limiting  the 
title  to  be  shown  by  the  vendor,  and  other  important 
conditions.  Now  what  would  anybody  when  he  re- 
ceived that  letter  fairly  understand  to  be  Hie  Tnemrii^ 
of  it  ?  Certainly  I  think  he  would  understand  it  to 
mean  this :  **  So  far  as  the  price  is  oonoemed  we  are 
agreed.  I  now  enclose  you  terms  which  I  require 
you  to  assent  to.  If  you  assent  to  them  and  t%ii 
them  and  pay  the  deposit  then  there  will  be  a  bsndu^ 
contract  between  us,  but  not  till  then."  I  tiiink  that 
is  what  the  letter  really  meant  and  what  it  wae 
intended  to  i^ean.  It  was  not  an  aooeptaace 
simpliciter  of  the  defendant's  offer  forming  a  contract 
and  a  mere  reference  to  an  enclosed  document  te 
carrying  out  the  contract  so  made.  In  my  opmioa 
it  would  not  have  been  fair  as  against  the  plaintiff  to 
have  said  on  behalf  of  the  defendant  if  he  had  beei 
willing  so  to  say  immediately  he  received  that  letter 
that  the  plaintiff  was  bound  by  an  absolute  contract 
for  £1,450  without  obtaining  a  d^>Ofiit  and  withoc 
any  conditions  whatsoever  as  to  title  or  otherwise.  1 
do  not  think  that  was  the  plaintiff's  intenticm.  Whea 
I  speak  of  him  I,  of  course,  speak  of  the  sdicztofs 
who  were  acting  for  him.  This  observation  in  Ui 
favour  also  shows  that  that  letter  cannot  be  treated 
as  a  simple  acceptance  of  the  defendant's  offer,  lbs 
what  happens  after  this  ?  Nothing  practically.  XW 
defendant  does  nothing.  He  does  not  accept  what  1 
may  call  the  counter  <mer  of  the  plaintiff^  and  aa  tia» 
goes  by,  apparently,  the  plaintiff's  solicitors,  fe^rn^ 
a  little  anxious,  write  the  letter  of  the  29th  of  AjA 
1893. 

Now  what  was  the  meaning  of  that  letter  f  I  dc 
not  gather  that  that  letter  amounted  to  th^:  **1 
withdraw  the  terms  I  was  insisting  upon  by  my  letm 
of  the  26th  of  April,  1893,  and  I  give  you  bow  te 
understand  that  I  accept  unconditionally,  and  without 
requiring  any  other  terms  on  your  part,  your  oSet  cz 
£1 ,450."  I  do  not  think  that  that  is  the  fair  interpre- 
tation to  put  on  that  letter.  He  doee  not  pvpoct*  hf 
the  letter  of  the  29th  of  April  in  itself,  to  tanm  a  con- 
tract. All  he  says  in  that  letter  is  that  '*  the  oqr«- 
spondenoe,"  and  by  that  I  clearly  nnderttaad  thr 
writer  to  mean  the  prior  correspondence,  is  a  frffeaw* 
contract,  and  it  is  noticeable  in  that  vpiy  M»»r  ti 
writers  refer  again  lo  the  dt  put  it,     r*>rtaiuly  u 
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Court  op  Appeal. 


tract  ralid  and  binding  had  not  been  come  to  before 
the  letter  of  the  29th  of  April  it  was  not  made  by 
that  letter.  I  will  onl;^  say  one  word  as  to  the 
cases  which  have  been  dted.  I  think  the  case  that 
comes  nearest  to  the  present  is  Crossley  t.  May-' 
cock,  and  in  my  opinion  the  case  of  Gibbins  ▼. 
Board  of  Management  of  NoHh-EasUm  Metropolitan 
Atylum  Districty  on  which  the  plaintiff  rehed,  is 
distingiiishable.  Li  that  case  it  was  alleged  in  the 
Bill  that  an  ^dosare  sent  to  the  defendant  was  only 
a  formal  document  merely  embodying  the  contract 
constitated  by  an  offer  and  an  acceptance.  The 
defeodant,  in  whose  possession  the  document  was,  did 
not  choose  to  produce  it,  and  therefore  it  was  assumed 
as  against  him  that  that  allegation  in  the  Bill  was. 
corr^st.  Oonsequentlv  it  was  not  a  case  where, 
simultaneously  with  a  letter  purporting  to  accept  an 
offer,  a  document  is  sent  requiring  by  the  person 
sending  it  to  be  signed  by  the  person  to  whom  it  was 
sent,  and  containing  additioDal  and  important  items. 
That  case,  therefore,  is  not  an  authority  for  the  case 
before  me,  and,  as  I  have  said,  I  think  the  real  binding 
authority  is  that  of  Crowley  ▼.  Maycock,  I  need  make 
no  further  observations  as  to  the  other  cases  which 
have  been  referred  to.  The  action  fails,  and  must  be 
dismissed  with  costs. 

Solicitors,  BeU,  Brodrick,  <ft  Gray,  for  Letvis  <fe  Jones^ 
Merthyr  Tydfil;  W,  H,  Martin  &  Co.,  for  Oearge 
David  &  Evans,  Cardiff. 


(Sourt  of  Appeal. 


From  Prob.  Div.  &  Adm.  Div,  '. 
(Lord    Herschell,  L.C.,   and'  July  25. 

lindley  and  Davey,  L.  JJ.)   ) 

FODEN  V.  FODEN.  (a.) 

Nullity  of  marriaae — De  facto  marriage — Alimony 
pendente  lite — Jurisdiction  of  court. 

In  a  suit  for  nullity  of  marriage,  a  de  facto  marriage 
being  estciblished,  the  court  has  jurisdiction  to  grant 
alimony  to  the  wife  pendeute  lite ;  and  the  suit  con- 
tinues until  the  decree  is  made  absolute. 

Bird  V.  Bird,  1  Lee,  209,  followed. 

Blackmore  v.  Mills,  16  W.  R.  893,  distinguished. 

Appeal  from  a  decision  of  Jeune,  P.  On  the  7th 
of  October,  1890,  the  petitioner,  C.  Y.  Foden,  a 
widower,  went  through  the  ceremony  of  marriage 
with  a  niece  of  his  deceased  wife. 

On  the  23rd  of  August,  1892,  he  presented  a 
petition  for  a  decree  of  nullity  of  marriage  on  the 
ground  that  the  parties  were  within  the  forbidden 
degrees.  No  appearance  was  entered  on  behalf  of 
the  respondent. 

On  the  7th  of  February,  1893,  the  President  pro- 
nounced a  decree  nisi.  The  petitioner,  however, 
omitted  to  apply  to  have  the  decree  made  absolute, 
and  on  the  9th  of  April,  1894,  the  respondent  ob- 
tained leave  to  enter  an  appearance  with  the  object 
of  presenting  a  petition  for  alimony  pendente  lite. 

On  the  12th  of  April  she  accordingly  presented  such 
a  petition,  and  on  the  23rd  of  May  the  registrar  made 
an  interim  order  for  payment  of  alimony  at  the  rate 
of  £60  a  year  from  the  12th  of  April.  The  petitioner 
appealed  from  this  order,  and  at  the  same  time  moved 
to  have  the  decree  nisi  made  absolute.  An  applica- 
tion by  the  respondent  that  the  alimony  should  date 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister- 
at-Law. 


from  the  service  of  the  citation  was  also  heard  at  the 
same  time. 

On  the  9th  of  July,  1894,  the  President  dismissed 
the  appeal  of  the  petitioner,  and  ordered  the  applica- 
tion to  make  the  decree  absolute  to  stand  over  until 
an  order  for  alimony  pendente  lite  had  been  issued  to 
date  from  the  service  of  the  citation. 

The  petitioner  appealed. 

Inderwidc,  Q.C.,  and  E.  T,  Holloway,  for  the  appel- 
lant.— It  cannot  be  said  that  the  suit  was  *'  pending  " 
after  the  decree  nisi  had  been  made.  The  de  facto 
marriage  has  been  proved  to  the  satisfaction  of  the 
court  to  be  null  and  void,  as  is  shown  by  its  having 
pronounced  the  decree  nisi.  The  President  had  there- 
tore  no  jurisdiction  to  make  the  order  If  he  had, 
this  is  not  a  case  in  which  alimony  should  be  given. 
They  relied  on  Blackmore  v.  Mills,  16  W.  E.  893. 
[They  also  referred  to  Bird  v.  Bird,  1  Lee,  209; 
)Vhitmore  v.  Whitmore,  14  W.  B.  352,  L.  E.  1  P.  &M. 
96 ;  and  NobleU  v.  NobleU,  L.  E.  1.  P.  &  M.  652.  17 
W.  E.  Prob.  Dig.  3  ]  In  Langworthy  v.  Lang  worthy, 
34  W.  E.  356,  11  P.  D.  85,  the  point  of  jurisdiction 
was  not  contested. 

Bayford,  Q.C.,  and  Fritchard,  for  the  respondent, 
were  not  called  upon. 

Lord  HsBSOHELL,  L.C.,  after  stating  the  facts 
above  set  out,  said :  It  is  contended,  in  the  first  place, 
that  the  court  had  no  jurisdiction  to  make  the  order 
for  alimony :  and,  secondly,  that  if  it  had,  this  is  not 
a  proper  case  in  which  it  should,  in  the  exercise  of  its 
discretion,  make  the  order.  It  is  said  the  court  had 
no  jurisdiction,  first,  because  there  was  no  suit  pend- 
ing, as  the  decree  nisi  had  been  made,  but  that  argu- 
ment is  wholly  untenable,  for  until  the  decree 
absolute  has  been  pronounced  the  suit  is  still  pending. 
Then  it  is  said  that  as  soon  as  the  fact  of  the  relation- 
ship which  existed  between  the  alleged  wife  and  the 
former  wife  was  established  it  was  not  within  ^e 
jurisdiction  of  the  court  to  make  an  order,  and  the 
observations  of  Lord  Penzance  in  Blackmore  v.  Mills 
are  relied  upon,  but  although.no  doubt  the  refusal  to 
grant  alimony  there  may  have  been  quite  proper, 
having  regard  to  the  circumstances  of  that  case,  I  do 
not  think  that  Lord  Penzance  intended  to  lay  it  down 
that  the  court  had  no  jurisdiction  to  make  such  an 
order,  and  if  he  did  I  could  not  agree  with  him.  Now 
in  the  case  of  Bird  v.  Bird,  which  was  decided  in 
1753,  Sir  G.  Lee,  in  a  suit  for  nullity  brought  bv  the 
husband,  on  the  ground  that  at  the  time  of  the 
marriage  the  wife  had  another  husband  living,  a  de 
facto  marriage  being  admitted,  held  that  the  husband 
must  bear  the  expenses  of  the  wife.  Sir  G.  Lee  then 
said  that  as  there  was  no  precedent  he  must  decide 
the  case  on  general  principles  of  law  and  reason,  and 
he  added  :  '*  I  must  presume  till  the  contrary  ap- 
peared in  evidence  that  she  was  his  wife  de  jure  as 
well  as  de  facto,  for  otherwise  she  must  be  guilty  of 
bigamy,  and  is  a  felon  by  a  statute  of  Jac.  1,  but  the 
law  presumes,  on  the  contrary,  everybody  to  be 
innocent  till  they  are  proved  to  be  guUty.  I  must, 
thereiore,  suppose  her  at  present  to  be  his  lawful 
wife,  and  as  such  entitled  to  have  costs,  as  she 
prays  to  defend  herself  in  this  suit.*'  That  was,  no 
doubt,  the  first  case  on  the  point,  but  after  that  it 
appears  to  have  become  the  settled  practice  of  the 
ecclesiastical  courts  to  grant  alimony  while  a  suit  was 
pending  in  cases  of  this  kind  unless  there  was  some 
particular  reason  to  the  contrary.  Sir  E.  PhiUimore 
in  his  note  to  that  case,  in  his  edition  of  Lee's  Eeports 
published  in  1833,  at  p.  211  says:  *' In  iJl  matri- 
monial causes,  where  a  fact  of  marriage  is  established 
and  the  parties  have  not  separate  incomes,  the  hus- 
band is  liable  during  the  progress  of  the  cause  to  pay 
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for  the  maintenanoe  of  his  wife  and  the  costs  of  the 
suit."  I  take  it  that  statement  indicates  what  was 
and  had  been  the  settled  practice  of  the  court  at 
and  up  to  the  time  at  which  Sir  B.  Phillimore  wrote, 
and  there  is  nothing  to  show  that  that  practice  has 
not  continued  to  be  acted  upon  to  the  present  day, 
and  it  seems  to  me  that  that  practice  is  in  accordance 
with  reason  and  good  sense,  and  even  if  there  were 
no  precedent  on  the  pomt,  I  should  have  been  in- 
clined to  create  one,  but  seeing  that  there  is  an 
established  practice,  I  think  we  shall  be  right  in 
following  it.  I  cannot,  therefore,  hold  that  there  is 
no  jurisiuction.  Then  it  is  said  that  the  order  ou^ht 
not  to  be  made  because  the  wife's  application 
was  not  made  until  April,  1894,  long  after  the 
decree  nisi,  she  haying  only  just  previously  obtained 
leave  to  enter  an  appearance  in  the  suit.  But  it 
must  be  remembered  that  the  husband  himself  did 
not  apply  to  make  the  decree  absolute  till  long  after 
that  decree,  and  until  after  she  had  presented  her 
petition  for  alimony.  I  come  to  the  conclusion  then 
that  I  cannot  interfere  with  the  discretion  of  the 
learned  judge,  for  it  is  a  mere  matter  of  discretion 
when  once  the  fact  of  there  being  jurisdiction  is 
established.  There  are  obvious  reasons  why  an 
alleged  wife  should  receive  maintenance  from  her 
husband  until  her  etatus  has  been  finally  determined 
by  the  decree  of  the  court.  This  appeal  must  there- 
fore be  dismissed  with  costs. 

LiNDLET,  L.J. — I  am  entirely  of  the  same  opinion. 
Firstly,  as  to  the  question  of  jurisdiction,  ui  1753 
there  was  a  difference  of  opinion,  the  question  not 
having  before  arisen,  but  the  difference  was  got  over 
then,  and  the  practice  settled.  I  do  not  tlunk  the 
remarks  of  "Lord  Penzance  in  Blackmore  v.  Mills  were 
addressed  to  the  question  of  jurisdiction,  but  to  ^e 
facts  of  that  case.  Now  we  are  asked  to  alter  that 
established  practice;  but  when  we  see  that  it  was 
settled  in  1753,  and  again  confirmed  in  1833,  it  seems 
to  me  that  it  is  well  settled  that  in  sudi  cases  the 
court  has  jurisdiction  to  grant  alimony,  the  jurisdic- 
tion not  being  derived  from  any  particular  sections  of 
the  Matrimonial  Causes  Acts,  but  from  general  prin- 
ciples of  law.  It  then  comes  to  this,  that  it  is  a 
question  for  the  discretion  of  the  learned  judge,  with 
which  I  do  not  think  we  should  interfere. 

Davey,  L.J. — I  think  that  the  court  had  jurisdic- 
tion to  make  the  order  for  alimony,  and  I  cannot 
regard  the  decision  of  Lord  Penzance  in  the  case  of 
Blackmore  v.  Mills  as  depriving  the  court  of  jurisdic- 
tion to  make  such  an  order.  I  think,  therefore,  that 
this  appeal  should  be  dismissed. 

Appeal  dismissed* 

Solicitor  for  the  appellant,  Stanley  R,  Preston. 

Solicitor  for  the  respondent,  A.  8,  C.  Doyle. 


Prom  Q.  B.  Div.  ) 

(Lord  Bsher,  M.B.,  and  Kay  {        June  11 ;  July  9. 
and  A.  L.  Smith,  L. JJ.)      ) 

Art  Union  of  London,  Appellants. 
Oyebseers  of  the  Precinct  of  the  Savoy, 
Respondents,  (a.) 

Poor  rate — Exemption — Society  instituted  for  the  pur^- 
poses  of  science,  literature,  or  the  fine  arts— Supported 
by  voluntary  contributions — Art  union — 6  &  1  Vict.  c. 
36,  s.  1. 

The  appellants  were  a  society  incorporated  for  the 

(a.)  Beported  byF.  G.  Bucker,  E8q.,Barrister-at- 
Law. 


general  advancement  of  the  fine  arts,  and  one  of  t&e 
objects  of  (he  society  was  to  encourage  the  fine  arts  in 
good  faith,  according  to  the  provisions  o/  9  ^  10  Vid.  c 
48.  Any  person  might  become  a  member  of  the  society 
on  payment  of  an  annucU  subscription  of  one  guinea. 
Every  year  the  society  selected  an  important  picture, 
which  they  purchased  from  the  artist  and  had  engraved. 
Each  member  was  entitled  to  receive  a  copy  of  swck 
engraving.  Each  member  also  had  a  chance  of  winning 
a  prize  in  an  annual  lottery,  the  winner  of  atw  priat 
having  the  right  to  select  for  himself  any  worJc  of  art  up 
to  the  value  of  his  prize.  Ecich  member  had  the  right  of 
access  to  the  gallery  of  the  society,  where  various  worh 
of  art  were  exhibited.  No  newspapers  were  provided 
a^nd  no  refreshments  loere  supplied  at  the  premises  of  the 
society.  J'he  excess  of  the  subscriptions  over  the  neeeS' 
sary  expenses  was  entirely  devoted  to  the  purchase  of 
pictures  and  other  works  of  art,  and  nothing  was  paid, 
or,  according  to  the  bye-laws  of  the  society,  eoM  he 
paid,  to  the  members  by  way  of  dividend  or  bonus.  Tht 
society  obtained  the  certificate  mentioned  t n  6  <fe  7  VicL 
c.  36,  to  the  effect  that  they  were  entitled  to  the  benefit  of 
that  Act,  which  exempts  from  liability  to  pay  rates  cil 
societies  instituted  for  purposes  of  science,  literature,  or 
the  fine  arts  exclusively,  and  supported  wholly  or  in  pari 
by  annual  voluntary  amtributions. 

Held  (by  Lord  Esher,  M.B.,  Kay  and  A.  L.  Smith, 
L.JJ.),  that  the  appellants  were  a  society  inHitutedfor 
the  purpose  of  the  fine  arts  exclusively. 

Held  (by  Lord  Esher,  M.B.,  and  Kay,  LJ". ;  A.  L. 
Smith,  it. J,,  dissenting),  that  they  were  also  a  society 
supported  by  annual  voluntary  contributions, 

ApfNeal  from  the  judgment  of  a  divisional  oourt  on 
a  special  case  stated  under  12  &  13  Yict.  o.  45. 

The  case  was  stated  for  the  purpose  of  determimng 
whether  the  appellants,  the  Art  Union  of  London, 
were  exempt  troxxi  liability  to  be  rated  to  poor  and 
other  local  rates  in  respect  of  their  premises  within 
the  prednct  of  the  Savoy,  as  being  a  society  instituted 
for  purposes  of  the  fine  arts  exclusively,  and  supported 
wholly  or  in  part  by  annual  voluntary  oontributtons. 

The  facts  relating  to  the  constitution  and  the 
practice  of  the  Art  Union  appear  sufficiently  in  the 
judgments  of  the  court. 

Section  1  of  the  statute  6  &  7  Vict.  c.  36  provideB 
as  follows : — **  No  person  or  persons  shall  be  animiwd 
or  rated,  or  liable  to  be  assessed  or  rated,  or  liable  to 
pay,  to  any  county,  borough,  parochial,  or  other  local 
rates  or  cesses,  in  respect  of  any  land,  houses,  or 
buildings,  or  parts  of  nouses  or  buildings,  belonging 
to  any  society  instituted  for  purposes  of  seJencf, 
literature,  or  the  fine  arts  exclusively,  either  as 
tenant  or  as  owner^  and  occupied  by  it  for  the  trant- 
action  of  its  business  and  for  carrying  into  eSe^  its 
purposes,  provided  that  such  society  shall  be  sai^orted 
wholly  or  in  part  by  annual  voluntary  contribatiaiis. 
and  diall  not,  and  by  its  laws  may  not,  make  any 
dividend,  gift,  division,  or  bonus  in  mosey  unto  or 
between  any  of  its  members,  and  provided  also  that 
such  society  shall  obtain  the  certificate  of  the  barrister- 
at-law  or  Lord  Advocate  as  hereinafter  mentioiied.*' 

The  Divisional  Court  (Wright  and  Collins,  JJJ 
held  that  the  appellants  were  not  entitled  to  exemp- 
tion, and  gave  judgment  for  the  respondents. 

The  appellants  appealed  to  the  Court  of  Appe«l. 

Smyly,  Q.C.,  and  L.  8.  Bristowe  {McCaU,  Q.C., 
with  them),  for  the  appellants,  cited  Churchwardau  «/* 
Birmingham  v.  Shaw,  10  Q.  B.  868 ;  Churchwarden  of 
St.  Anne's,  Westminster  v.  Linnean  Soci^,  2  W.  B. 
516,  3  E.  &  B.  793 ;  Russell  Institution  v.  Veslry  o/*^ 
Giles,  2  W.  B.  169.  3  E.  &  B.  416 ;  Liv^pool  Liimrj 
V.  Mayor  of  Liverpool,  8  W.  B.  498.  5  H.  &  N.  i36. 
Marylebone  Vestry  v.  Zoological  Society,  2  W.  B.  491, 3 
E.  &  B.  807. 
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Poland t  Q.C.,  and  Byde  {HfMinaiein  with  them), 
cited  Beg,  v.  Imtituiion  of  Civil  Engineers,  28  W.  R. 
2o3,  5  a  B.  D.  48;  Beg.  v.  Brandt,  16  Q.  B.  462; 
Commiaaioners  of  Inland  Bevenue  ▼.  Forrest,  39  W.  B. 
33,  15  App.  Cas.  334 ;  In  re  New  University  Club,  35 
W.  B.  774,  18  a  B.  D.  720. 

Lord  Esheb,  M.B.— In  this  case  a  rate  has  been 
made  by  a  local  authority  on  the  premises  of  the 
association  called  the  Art  Union  of  London.  The 
question  is  whether  premises  occupied  and  used  in 
the  manner  in  which  these  premises  are  occupied  and 
used  are  rateable,  or  are  exempt  from  being  rated 
under  6  &  7  Vict.  o.  36.  s.  1.  If  the  association  is 
an  art  union  and  nothuig  more,  it  is  not  liable  to  be 
rated ;  but  it  is  said  that,  whatever  it  may  have  been 
originaUy,  from  the  manner  in  which  it  has  exercised 
its  powers,  it  is  no  longer  a  society  instituted  for  the 
purposes  of  the  fine  arts  exclusively.  That  leads  us 
to  consider  what  the  society  has  done,  and  what  are 
its  usages.  It  can  hardly  be  denied  that  the  society 
was  instituted  for  the  advancement  of  art.  and  more- 
over tbey  have  obtained  the  certificate  required  bv  the 
Act.  But  the  oases  show  that,  although  the  certifying 
authority— viz.,  the  barrister  appointed  to  certify  the 
roles  of  friendly  societies — ^has  said  that  an  associa- 
tion is  entitled  to  the  benefit  of  the  Act,  still  the 
court  may  review  his  decision.  I  doubt  whether  I 
should  have  agreed  with  those  cases.  It  seems  strange 
that,  where  a  person  specially  appointed  to  determine 
a  particular  matter  has  come  to  a  determination  on  it. 
a  bench  of  magistrates  can  go  into  the  matter  again, 
either  on  the  same  evidence,  or  even  with  additional 
evidence,  for  the  purpose  of  seeing  whether  they 
agree  with  him ;  but  the  law  appears  to  be  so.  There- 
fore we  must  examine  the  matter  for  ourselves,  but 
at  least,  I  think,  we  ought  to  attach  great  weight  to 
what  the  barrister  has  said. 

The  constitution  and  practice  of  this  society 
appears  to  be  as  follows.  It  takes  cognizance  of 
works  of  art  in  painting,  and  does  all  it  can  to  pro- 
mote that  art.  Each  year  the  committee  selects  what 
it  considers  to  be  the  best  picture  exhibited  during 
the  year  at  the  various  picture  galleries.  That  picture 
the  society  buys,  but  not  to  seU  again.  They  exhibit 
it  in  their  own  gallery,  and  have  it  engraved,  and 
have  enough  copies  made  to  give  one  to  each  of  their 
subscribers.  If  the  funds  of  the  society  are  suffi- 
cient, they  do  more  than  this :  they  allow  one  of 
their  subscribers  to  select  for  himself  a  picture  of  a 
certain  value,  and  the  society  buys  this  picture  from 
the  artist,  and  gives  it  to  the  subscriber  who  has 
selected  it.  But  that  subscriber  is  chosen  by  lot.  A 
sort  of  raffle  is  held,  and  the  subscriber  whose  name 
comes  out  first  has  the  privilege  of  making  his  selec- 
tion. There  are  some  further  minor  details — e,g,,  if 
the  subscriber  selects  a  picture  above  the  limited 
value  he  has  to  pay  the  difference  out  of  his  own 
pocket.  But  they  appear  to  me  to  be  immaterial. 
The  question  is.  Does  the  fact  of  giving  engravings 
to  the  subscribers,  or  the  fact  of  giving  the  selected 
picture  under  these  conditions  of  chance,  alter  this 
association  from  being  a  society  for  the  advancement 
of  art  and  make  it  something  else  ?  In  my  opinion 
it  does  not ;  I  think  this  association  must  be  held  to 
be  a  society  instituted  for  the  advancement  of  art 
exclusively. 

But  then,  further>  in  order  to  be  exempt  under  this 
Act,  a  society  must  be  supported  wholly  or  in  part 
by  annual  voluntary  contributions ;  and  it  is  said  that 
this  society  is  not  supported  by  voluntary  contribu- 
tions. What  is  the  meaning  of  **  voluntairy  "  P  The 
opposite  of  **  voluntary  "  is  '*  involuntary*'  or  **  com- 
pulsory." And  in  my  opinion  the  word  is  here  used 
as  meaning  that  which  is  not  compulsory.    On  this 


point  I  agree  with  the  judgment  of  Lord  Denman, 
U.J.,  in  Churchwardens  of  Birmingham  v.  Shaw, 
Then  what  is  the  meaning  of  *'  contribution  "  ?  If  a 
person  buys  a  thing  he  does  not  oontribute  to  it. 
*' Contribution "  means  a  payment,  not  for  a 
particular  thing,  but  towards  some  general  object. 
The  persons  who  subscribe  to  this  society  were  not 
originally  bound  to  pay,  neither  are  they  bound  to 
continue  paying;  therefore  their  subscriptions  are 
voluntary.  And  they  do  not  pay  their  subscriptions 
for  any  particular  picture,  they  subsmbe  to  support 
the  Art  ^  Union  ;  therefore  their  subscriptions  are 
contributions.  In  my  opinion  this  society  is  sup- 
ported by  voluntary  contnbutions. 

It  is  said  that  the  proper  inference  to  be  drawn 
from  the  facts  is  that  the  members  do  not  pay  their 
subscriptions  for  the  purpose  of  advancing  art,  but 
for  the  purpose  of  purchasing  a  chance  in  a  lottery. 
I  think  that  the  Act  (9  &  10  Yict.  c.  48)  which 
relieves  such  societies  as  this  from  liability  to  penal- 
ties under  the  Lottery  Acts  affords  a  strone  argument 
against  this  contention.  If  the  Legi^ture  had 
thought  that  the  distributing  pictures  by  chance 
altered  these  societies  into  eambling  associations 
they  would  never  have  legalized  them.  If  any  infer- 
ence of  fact  is  to  be  drawn,  speaking  for  myself  I 
think  it  is  a  harsh  and  untrue  inference,  that  all 
people,  who  subscribe  to  an  art  union  like  this,  do  so 
for  the  purpose  of  buying  a  chance  of  getting  a 

ficture,  and  not  for  the  purpose  of  promoting  art. 
am  convinced  that  thousands  of  persons  pay  their 
subscriptions  without  any  thought  of  such  a  chance, 
and  resdly  and  truly  for  the  advancement  of  art 

I  cannot  agree  with  the  iudgment  of  the  court 
below,  and  I  £ink  this  appeal  must  be  allowed. 

Kay.  L.  J. — ^This  apoeal  raises  the  question  whether 
the  Art  Union  of  London  ought  to  be  exempted  from 
rating  as  an  institution  for  promoting  fine  art  ex- 
clusively under  the  provisions  of  6  &  7  Yict.  c.  36,  s. 
1.  The  Art  Union  has  a  charter  granted  on  Decem- 
ber 1.  1846.  which  recites  that  the  Art  Union  of 
London  was  a  society  formed  **  for  the  general 
advancement  of  the  fine  arts,  and  for  promoting  and 
facilitating  a  greater  knowledge  and  love  of  the  arts 
of  design  on  the  part  of  the  public  genendly."  and 
that  the  members  had  raised  about  £100.000  oy  sub- 
scriptions or  contributions  to  be  allotted  by  chance 
as  prizes  amongst  them,  on  condition  that  such 
money  *'  should  be  expended  solely  and  entirely  in  the 
purchase  of  paintings,  drawings,  sculpture,  or  other 
works  of  art."  and  that  they  had  also  purchased  paint- 
ings and  other  works  of  art  to  be  afterwards  allotted 
by  chance  among  them.  The  charter  then  proceeds 
to  incorporate  the  society,  and  empowers  anyone  to 
grant  land  to  them,  setties  their  constitution,  and 
enables  them  to  make  bye-laws.  Under  this  charter 
and  the  bye-laws  made  pursuant  thereto,  any  person 
who  contributes  annually  the  sum  of  one  guinea  is  a 
member  of  the  society  for  one  year,  and  is  entitied  to 
a  copy  gratis  of  the  engraving  of  the  picture  of  the 
year,  which  is  purchased  and  engraved  at  the  expense 
of  the  union.  He  also  has  a  chance  of  winning  in 
the  lottery  a  prize  varying  in  amount  from  £100  to 
lesser  sums.  This  prize  can  only  be  used  in  pur- 
chasing some  work  of  art,  for  whidi  the  union  will 
pay  the  amount  won.  If  the  work  of  art  shall  cost 
less,  the  winner  does  not  get  the  rest  of  the  money ; 
but  it  is  retoined  by  the  union.  If  it  costs  more,  the 
winner  must  pay  the  excess  out  of  his  own  pocket. 
This  work  of  art  is  to  l^  exhibited  in  London,  and 
the  members  are  to  have  free  admission.  Subject  to 
this,  the  winner  may  do  what  he  likes  with  the 
work  of  art  so  obtained — may  sell  or  keep  it  at 
his  pleasure.    However,  he  may  not  sell  his  right 
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of  selection.  Besides  these  advantages,  a  oontribu- 
tor  has  access  to  the  gallery  of  the  union,  where 
works  of  art  are  exhibited.  Bat  it  is  said  that  the 
rooms  are  nsed  exdosively  for  purposes  of  art, 
and  that  no  newspapers  are  taken  or  refreshments 
provided  for  the  contributors.  An  art  union  so 
constituted  was  freed  from  all  pains  and  penalties  to 
which  it  might  otherwise  have  been  liable,  as  being 
concerned  in  illegal  lotteries,  by  9  &  10  Yict.  c.  48, 
passed  on  the  13th  of  August,  1846.  This  statute 
also  continued  the  indemnity  granted  by  8  &  9  Yict. 
c.  57  to  similar  art  unions  previously  established. 
The  preamble  and  enacting  words  of  this  statute  call 
them  **  voluntary  associations,"  and,  therefore,  only 
to  such  should  charters  be  granted  where  they 
distribute  works  of  art  by  means  of  a  lottery.  The 
charter  in  this  case  was  granted  after  the  passing  of 
this  Act  in  December  of  the  same  year  to  this  Art 
Union  as  a  voluntary  association. 

There  are  two  questions  to  be  decided :  first,  is  this 
a  society  established  for  the  purpose  of  the  fine  arts 
exclusively;  second,  is  it  supported  wholly  or  in  part 
by  annual  voluntary  contributions  P 

I  do  not  think  that  the  objects  of  the  union  can 
fairly  be  said  to  be  in  any  re(^)ect  other  than  the 
promotion  of  the  fine  arts.  Even  the  distribution  of 
the  engravings,  and  the  inducements  to  the  winners  in 
the  lottery  to  purchase  pictures  or  other  works  of  art 
seem  to  me  directly  to  encourage  and  foster  a  taste 
for  works  of  fine  art. 

But  the  objection  has  been  based  chiefiy  on  the 
ground  that  the  contributions  of  members  are  not 
voluntary.  There  are  two  sig^iifications  which  can  be 
given  to  this  word.  The  phrase  used  in  the  Act  is 
that  a  society,  to  be  exempt,  must,  amongst  other 
things,  be  *'  supix)rted  wholly  or  in  part  by  annual 
voluntary  contributions. "  Tins  may  mean  either  that 
the  contributions  are  not  compulsory,  or,  secondly, 
that  they  are  without  consideration. 

The  first  meaning  would  seem  to  be  satisfied  if  such 
contributions  are  not  made  under  any  previous 
binding  contract,  and  can  be  withheld  at  the  pleasure 
of  the  donor.  In  this  case  the  contributions  are 
altogether  of  that  nature.  The  second  meaning 
reqmres  that  the  contributor  should  obtain  no 
advantage,  or,  at  any  rate,  no  material  and  tangible 
return  for  his  contribution.  In  this  sense  voluntary 
means  the  same  thing  as  the  signification  given  to  it 
when  we  speak  of  a  voluntary  deed  or  voluntary  bond, 
and  the  like — ^that  is,  a  deed  or  a  bond  executed  with- 
out consideration  moving  to  the  grantor. 

The  Act  seems  to  throw  some  light  upon  the  ques- 
tion whether  this  latter  is  the  meaning  of  the  word 
"  voluntary  *'  in  the  Act.  The  same  section  in  which 
it  is  used  provides  that  the  Society  shall  not  give  to 
its  members  **  any  dividend,  gift,  division,  or  bonus 
in  money."  I  have  no  doubt  that  the  words  **in 
money"  govern  the  whole  of  this  sentence.  It  is 
impossible  and  would  be  insensible  to  read  those 
words  as  applying  to  "bonus"  only.  Besides, 
**  dividend  "  means  a  share  of  money,  ana  **  division  " 
contemplates  something  like  money  which  can  be 
divided.  Therefore,  the  only  advantage  to  the  mem- 
bers which  the  Act  prohibits  is  a  money  payment. 
The  inference  is  that  any  other  advantage  whidh 
would  promote  fine  art  may  be  given. 

But,  apart  from  the  Act,  the  ordinary  use  of  the 
phrase  "volimtary  contributions"  is  in  connection 
with  institutions  such  as  hospitals.  These  are  said  to 
be  supported  by  voluntary  contributions.  But  in 
most  such  cases  the  contributor  gets  the  advantage  of 
recommending  one  or  more  persons  to  be  in  or  out 
patiente  according  to  the  amount  of  his  contribution. 
No  one  can  suppose  that  this  makes  his  contribution 
less  voluntary.     It  is  voluntary  because  he  may  give 


or  withhold  it  at  his  pleasure,  notwithotanding  that 
it  may  make  him  a  governor  of  the  hospital  and 
entitle  him  to  certain  benefits  in  that  or  another 
character.  Voluntary  in  such  case  oertainly  is  used 
rather  in  the  former  than  in  the  latter  of  the  two 
meanings  suggested. 

I  do  not  thmk  there  is  in  this  case  a  gift  or  bonus 
in  money.  The  prize  money  does  not  go  into  the 
hands  of  the  winner.  It  is  paid  by  the  union  tor  the 
work  of  art  which  he  buys.  Apart  from  authority,  I 
should  think  that  the  society  was  exempted  from 
rating  by  the  Act. 

In  one  of  the  earliest  cases — Churchivarden$  of  Bit- 
mingham  v.  Shaw  (1849)— Lord  Denman,  C.J.,  said : 
*'  It  is  perhaps  not  easy  to  determine  what  the  Ijegis- 
lature  iutenc^  by  the  word  '  voluntary '  in  this  com- 
bination. In  several  cases  which  have  come  before 
us  different  suggestions  have  been  made,  but  it  has 
never  been  necessary  expressly  to  decide  the  point. 
Upon  consideration,  we  think  that  anniud  oontriba- 
tions  will  satisfy  the  condition  required,  if  they  oom- 
mence  of  the  party's  own  choice,  are  so  continoed, 
and  may  be  withdrawn  at  pleasure — that  is.  without 
subjectmg  the  party  to  any  legal  liability  or  forfeitim 
beyond  that  of  forep^ing  a  participation  in  iha 
pleasure  or  profit,  scientific,  literary,  or  artistio,  in 
respect  of  which  they  have  been  made.  If  the  con- 
tributor was  free  to  commence  his  ctintribution,  and 
incurs  no  legal  obligation  to  continue  it  when  he  has 
once  commenced,  and  upon  ceasing  to  contribute  will 
lose  no  more  than  the  privileges  of  membenhxp,  in 
respect  of  which  he  became  a  contributor,  it  seems  to 
us  that  he  must  be  considered  a  voluntary  oonbribvitor, 
unless  we  add  something  to  ihe  idea  of  voluntariness 
which  in  ordinary  language  it  does  not  in^>ort ;  and 
that  is  what,  in  fact,  is  done  by  those  who  oontead 
that  it  must  be  also  gratuitous  and  bring  no  return  of 
any  kind  to  the  contributor ;  against  tiae  addition  of 
wmch  particular  qualification  there  is  the  furtho' 
reason  tiiat  Uie  statute  itself,  in  the  clause  next  to  be 
considered,  provides  for  this  expressly,  and  eo  aeeou 
to  exclude  the  notion  of  it  being  previously  implied." 

In  Reg.  v.  Overseers  of  Manchest^  (1851),  16  Q.  B. 
449,  the  Eoyal  Manchester  Institution  for  the  Pn>- 
motion  of  Literature,  Science,  and  the  Arts  was  h^ 
exempt,  although  its  trust  deed  contained  a  provisioQ 
that,  m  case  of  dissolution,  the  property  uionld  be 
sold  and  t^e  proceeds  divided  among  the  memb»s. 

In  Reg.  v.  Gaskell  (1851),  16  a  B.  472,  a  dab  caltod 
'*  The  Portico  "  was  held  not  to  be  exempt,  because 
its  purpose  was  not  exclusively  science,  litera^ire,  or 
the  fine  arts.     So  also  in  Reg.  v.  Brandt  (1851 ). 

In  1854  three  cases  came  before  the  Court  d 
Queen's  Bench,  in  which  the  same  kind  of  qoestin 
was  raised.  In  one  of  them,  The  RaweU  InstituHmk  v. 
Veatry  of  St.  Giles  (1854),  the  institotion  was  held  not 
to  be  exempted  from  rating,  because  it  was  not  s 
society  instituted  ''  for  puiposes  of  science,  Hteratare. 
or  the  fine  arts  exclusively."  One  of  the  purposei 
was  the  establishment  of  a  reading-room.  But  Land 
Oampbell  said :  **  There  may  be  ground  for  contend- 
ing  tnat  contribution  here  does  not  mean  a  voluotaiy 
annual  subscription  or  payment  of  money  for  value 
received,  or  expected  to  be  received,  by  the  psity 
Paying;  hut  means  a  gift  made  from  distntnes^ 
motives,  for  the  benefit  of  others.  .  .  .  The  Jjb^ 
lature  may  have  intended  to  throw  an  addttineil 
burden  on  the  other  ratepayers  of  the  paiiA  by 
exempting  from  rateability  property  before  rateaUe. 
only  where  it  is  occupied  for  the  purposes  of  a  sociely 
supported  in  part  by  charitable  donations,  and  not  hjf 
payments  made  wiUi  a  view  to  the  personal  aoooB- 
modation  and  advantage  of  the  members,  althoc^ 
tJie  object  of  their  pursuits  may  be  the  cnltivation  of 
science,  literature,  or  the  fine  arts.    Aooordxng  to  tkis 
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oolistniotioii  of  the  statute,  where  the  society  is 
instituted  for  the  purposes  of  science,  literature,  or 
the  fine  arts  exdusively,  it  would  still  be  necessary 
to  inquire  whether  the  annual  voluntary  contribu- 
tions, by  which  the  society  is  supported  wholly  or 
in  part,  are  or  are  not  merely  the  purchase-money 
for  benefits  to  which  the  contributors  thereby  entitle 
themselyes."  Lord  Campbell  in  this  passage  was 
stating  the  argument ;  it  was  not  the  ground  of  the 
decision. 

In  Chwrchwardena  of  St.  Anne  v.  Linnean  Society 
(1854)  it  was  held  that  the  society,  being  incor- 
porated by  charter  for  the  cultivation  of  the  science 
of  natural  history,  was  exempt  ^m  rating,  not- 
withstanding that  the  fellows  engaged  to  make 
annual  payments,  and  were  liable  to  ejection  for  non- 
pavment,  and  were  entitled  to  receive  copies  of  the 
published  transactions  gratis.  Lord  Campbell  there 
said:  ''Then,  is  the  society  maintained  partly  by 
voluntary  contributions  ?  I  am  clearly  of  opinion 
that  it  is.  For,  though  the  fellows  are  under  an 
obligation  to  pay  while  they  continue  fellows,  the 
payment  is  stOl  voluntary,  seeing  that  the  obliga- 
tion was  incurred  by  a  voluntary  engagement 
from  which  the  fellows  are  at  liberty  to  with- 
draw ;  though  I  do  not  say  that,  even  if  they 
had  no  longer  the  power  to  withdraw,  the  pay- 
ment would  be  the  ^ss  voluntary."  This  seems  to 
show  that,  iu  Lord  Campbell's  opinion,  *'  voluntary '' 
meant  "  not  compulsory"  only.  Erie,  J.,  said :  "  It 
is  suggested  that  the  payments  are  not  voluntary, 
because  every  fellow  becomes  liable  to  the  payment. 
But  this  subscription  is  in  the  nature  of  a  gift  for  the 
purpose  of  science,  nothing  being  receivea  back  for 
the  personal  profit  of  the  party  paying,  and  it  is 
voluntary,  inasmuch  as  a  party,  by  withdrawing  h}fi 
name,  will  cease  to  pay.  It  is  quite  immaterial  in 
this  question  whether  a  party  can  simply  cease  to  pay, 
or  must  withdraw  his  name  before  doing  so." 
Crompton,  J.,  doubted  whether  the  contribution  was 
voluntary,  "  whether  the  statute  is  satisfied  by  the 
contribution  being  voluntary  at  the  time  when  the 
contributor  first  undertakes  to  pay,  or  whether  every 
payment  must  be  voluntary." 

In  MaryUhone  Vestry  v.  ZoologiaU  Society  (1854)  the 
society  was  held  not  exempt,  because  their  premises 
were  not  occupied  exclusively  for  pumoses  of  science. 
Part  was  used  as  a  fiower  girden.  The  public  were 
admitted,  and  refreshments  and  a  band  were  pro- 
vided. An  opinion  was  also  intimated  by  two  of  the 
learned  judges  that  the  contributions  of  members 
were  not  voluntary,  because  a  subscriber  would  look  to 
the  amusement  which  he  and  his  family  and  friends, 
whom  he  was  allowed  to  introduce,  would  derive  from 
their  access  to  the  gardens.  Contributions,  said 
Erie,  J.,  are  not  voluntary,  "where  the  intention  is 
to  purchase  a  private  convenience,  as  is  the  case,  I 
beueve,  with  many  institutions  which  also  embrace 
scientific  objects."  This  view  seems  rather  to  con- 
found the  words  **  voluntary  "  and  **  exclusively." 

In  Liverpool  Library  v.  Mayor  of  Liverpool  (1860) 
the  test  wnether  contributions  were  voluntary  was 
said  to  be  that  the  society  could  not  enforce  payment, 
though  they  might  forfeit  the  shares  of  members  for 
non-payment.  The  books  of  the  library  were  cir- 
culated among  the  subscribers  and  strangers  intro- 
duced by  them  according  to  the  rules.  The  members' 
shares  were  saleable,  and  were  of  some  value.  The 
society  was  held  to  be  exempt.  Bramwell,  B.,  pointed 
out  that  societies  within  the  Act  were  not  prcuiibited 
from  making  any  gift,  unless  it  be  a  gift  in  money, 
evidently  meaning  that  any  gift  for  the  promotion  of 
soienoe,  literature,  or  art  would  not  render  a  pay- 
ment to  a  society  formed  for  those  objects  other  than 
Tdtuntary. 


The  statute  48  &  49  Vict.  c.  51,  whereby  a  duty  is 
imposed  at  the  rate  of  five  per  cent,  upon  the  annual 
value  of  property  vested  in  bodies  corporate  or  unin- 
corporate,  which  escape  liability  to  probate,  legacy, 
or  succession  duty,  except  by  section  11,  sub-section 
6  :  *•  property  acquired  by  or  with  funds  voluntarily 
contnouted  to  any  body  corporate  or  unincorporate 
within  a  period  of  thirty  years  immediately  preced- 
ing." It  was  held  in  the  case  of  the  New  University 
Club  (1887)  that  this  did  not  exempt  property 
obtained  by  the  subscriptions  to  an  ordinary  London ' 
club,  such  subscriptions  not  being  money  voluntarily 
contaibuted  within  the  meaning  of  the  Act.  Li  that 
case  **  voluntarily  "  seems  to  have  been  construed  as 
meaning  without  consideration,  and  not  including  a 
payment  for  value  received  or  to  be  received. 

Under  the  latter  statute,  48  &  49  Vict.  c.  51,  s.  11, 
the  question  came  before  the  House  of  Lords  in  Com' 
miesioners  of  Inland  Revenue  v.  Forrest  The  House 
held  the  society  exenipt,  Lord  Halsbury  dissenting. 
Lord  Halsbury  treatea  the  two  Acts  I  have  referred 
to  as  practically  identical  on  the  question  of  exemp- 
tion, and  considered  that  the  Institution  of  Civil 
Engineers,  being  '*  a  professional  society  founded  for 
the  advanta&^e  and  in  the  interests  of  the  profession 
of  civil  engmeers,  supplying  most  valuable  and  im- 
portant means  for  the  training  and  instruction  of 
that  profession,  but  for  the  interest  and  advantage  of 
the  members  of  the  institution  as  members,"  was  not 
within  the  exemption.  Lord  Watson,  on  the  other 
hand,  thought  that  the  two  Acts  differed  so  much  in 
their  subject-matter  and  scope  that  decisions  under 
the  former  Act  were  of  little  value  in  construing  the 
later  one.  The  society  held  meetings  at  which  pax>ers 
on  enffineering  subjects  were  read  and  discussed. 
These  discussions  were  afterwards  printed  and  copies 
sent  to  every  member.  Li  a  former  case  the  institu- 
tion had  be^  held  not  to  be  exempted  under  6  &  7 
Vict.  c.  36,  on  the  ground  that  it  was  not  established 
exclusively  for  the  purposes  of  science,  Hterature,  or 
the  fine  arts.  Lord  Watson  said  that  in  order  to  bring 
a  society  within  the  statute  6  &  7  Vict.  c.  36  **  two 
statutory  requisites  must  concur.  The  society  must 
be  one  instituted  exclusively  for  purposes  of  science, 
literature,  or  the  fine  arts,  and  it  must  also  be  sup- 
ported in  whole  or  in  part  by  annual  voluntary  con- 
tributions." '*  I  do  not  think,"  he  continued,  *lthe 
Legislature  intended  that  fixed  yearly  payments, 
which  individuals  agree  to  make  in  consideration  of 
their  being  admitted  to  a  society,  and  allowed  to 
share  in  its  management  (there  being  a  lep^  obliga- 
tion to  make  such  payments  as  long  as  their  mem W- 
ship  continues^  should  be  regarded  as  voluntary  con- 
tributions witnin  the  meaning  of  the  Act.  But  the 
contrary  was  decided  after  some  hesitation,  and  to 
that  droumstance  the  difficulties  subsequently  en- 
countered in  construing  the  exemption  appear  to  me 
to  have  been  mainly  due."  Lord  Macnaghten  in- 
sisted upon  the  difference  between  the  two  statutes, 
and  relied  on  Lord  Campbell's  dictum,  which  I  have 
quoted,  that  to  bring  a  society  within  the  exemption 
in  the  earlier  Act  it  should  in  some  degree  partake  of 
the  nature  of  a  charitable  institution,  as  distinguish- 
ing the  provisions  of  the  two  statutes.  This  was  not 
a  decision  upon  the  statute  we  have  to  consider.  The 
remarks  mfuie  by  Lords  Watson  and  Macnaghten 
upon  this  statute  were  merely  for  the  purpose  of 
contrasting  the  later  statute,  under  which  they  held 
the  Institution  of  Civil  Engineers  exempt.  Lord 
Watson's  language,  to  the  ^BCiBct  that  contributions 
under  6  &  7  Vict.  c.  36  are  not  voluntary  where 
members  are  under  a  legal  obligation  to  make  such 
payments  while  their  membership  continues,  does  not 
mdude  the  present  case,  where  were  is  no  such  legal 
obligation.    It  also  shows  that  in  his  opinion  such 
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an  obligation  was  essential  to  make  the  payment 
other  than  voluntary. 

The  various  dida  which  I  have  oited  are  not  recon* 
cilable.  There  is  no  decided  case  which  governs  the 
present,  unless  it  be  Churchwardens  of  Birmingham  v. 
ShaWf  Liverpool  Library  v.  Mayor  of  Liverpool^  and 
ChurchuKtrdem  of  St  Anne  v.  Linnean  Society ,  in  all 
of  which  the  societies  were  held  to  be  exempt  from 
rating,  although  the  members  did  get  certain  positive 
and  tangible  advantages  by  subscribing.  But  none 
of  the  cases  is  binding  on  this  court. 

For  the  reasons  I  have  given  I  think  that  this 
society  should  be  held  to  be  exempt  from  rateability. 

A.  L.  Smith,  L.J. — I  have  the  misfortune  to  differ 
from  the  Master  of  the  Bolls  and  Kay,  L.J.,  and  the 
following  is  the  conclusion  at  which  I  have  arrived. 

This  case  raises  once  more  the  vexed  question  as  to 
what  constitutes  a  '*  society  instituted  for  the  pur- 
poses of  science,  literature,  or  the  fine  arts  exclusively, 
provided  that  such  society  be  supported  wholly  or  in 
part  by  annual  voluntary  contributions,"  so  as  to  be 
exempt  from  being  rated. 

The  point  is  whether  the  Art  Union  of  London, 
which,  m  my  judgment,  obtains  its  funds  by  means 
of  the  inducement  held  out  by  a  lottery  legalized  for 
the  purpose,  is  such  a  society.  The  Queen^s  Bench 
Division  (Wright  and  Collins,  JJ.)  have  held  that  it 
is  not,  and  hence  the  present  appeal. 

Upon  reading  section  1  of  the  Act  of  1843  (6  &  7 
Vict.  c.  36)  it  is  obvious  that,  to  bring  a  society 
within  the  exemption  contained  therein,  it  must  be  : 
firstly,  a  society  instituted  for  the  purpose  of  science, 
literature,  or  tiie  fine  arts  exclusively;  secondly,  a 
society  which  is  supported  wholly  or  in  part  by 
annuiu  voluntary  contributions;  thirdly,  a  society 
which  shall  not,  and  by  its  bye-laws  may  not,  make 
any  dividend,  gift,  division,  or  bonus  in  money  unto 
or  between  any  of  its  members;  and,  fourthly,  a 
society  which  shall  have  obtained  the  prescribed 
certificate  of  a  barrister  or  the  Lord  Advocate.  If 
either  of  these  requisites  is  wanting,  the  society  is  not 
exempt  from  being  rated  for  the  tenements  it 
possesses. 

In  my  judgment,  each  of  these  heads  is  distinct 
and  must  be  treated  separately. 

The  Art  Union  of  London  was  established  in  1837, 
and  it  appears  from  its  charter  of  incorporation 
and  bye-laws  granted  and  made  in  the  year  1846 
that  the  society  was  founded  for  the  general 
advancement  of  the  fine  arts  in  the  British  Empire, 
and  for  promoting  a  greater  knowledge  and  love  of 
the  arts  of  design  on  &e  part  of  the  public  generally, 
and  for  giving  enoourageihent  to  artists  beyond 
that  afforded  oy  the  paltonage  of  individuals, 
and  that  its  object  was  to  carry  out  such  public 
encouragement  of  the  fine  arts  in  good  faith  accord- 
ing to  the  provisions  of  9  &  10  Vict,  c  48,  and  not  to 
advance  private  or  individual  trading,  gain,  or  profit. 
The  Act  of  9  &  10  Vict.  c.  48  was  an  Act  passed  to 
legalize  the  allotment  and  distribution  by  chance  of 
prizes  by  art  imions  amongst  their  members,  who 
otherwise  would  have  rendered  themselves  liable  to 
the  pains  and  penalties  of  the  Lottery  Acts.  It 
appears  that  the  society  had  raised  £100,000  which 
was  to  be  dUotted  and  distributed  by  chance  as  prizes 
amongst  the  members,  on  the  condition  that  the  sums 
so  allotted  and  distributed  should  be  expended  solely 
and  entirely  in  the  purchase  of  paintings,  drawings, 
sculpture,  or  other  works  of  art,  and  that  paintings 
and  other  works  of  art  had  also  been  purchased  to  be 
in  like  manner  allotted  and  distributed  by  chance 
amongst  the  members  of  the  society.  Any  one  may 
become  a  member  of  the  society  for  a  year  upon  pay- 
ment of  a  subscription  of  one  guinea.    In  considera- 


tion of  this  payment  the  member  is  entitled  to  an 
engraving  of  one  of  the  original  works  purchased  for 
the  society,  or  a  large  bronze  medal,  or,  by  increased 
payment,  to  a  bust,  or  vase,  or  statuette,  or  other 
work,  and  in  addition  one  chance  in  the  annual  dis- 
tribution of  prizes  which  are  drawn  by  lot.  Prizes  in 
works  of  art  to  large  amounts  in  value  may  be 
obtained  by  a  successful  drawing  in  this  lottery.  If 
a  member  has  subscribed  ten  years  in  advance  he  is 
entitled  to  a  porcelain  bust  or  other  work  as  a  bonus, 
in  addition  to  the  annual  advantages  attached  to  his 
subscription ;  and  if  a  member  has  subscribed  ten 
guineas  in  successive  years  without  gaining  a  prise, 
he  is  entitled  to  a  porcelain  bust  or  other  work  of 
art ;  and  this  is  called  a  consolation  prize.  It  is 
stated  in  the  album  published  by  the  society  that, 
**  over  and  above  the  broad  ground  of  the  elevalian 
of  public  taste  and  the  benefits  conferred  on  artists, 
the  council  would  point  out  that,  looking  to  the 
probable  extinction  of  line  engraving  at  no  distant 
period,  there  is  now  an  opportuni^  of  aoqnfring 
fine  impressions,  and,  in*  many  cases,  invaluable 
artists'  proofs  of  important  plates  engraved  for 
the  society  after  the  first  English  painters,  the 
value  of  which,  in  a  few  years,  must  rise  to  many 
times  their  present  cost,  an  opportunity  which  can 
never  recur  when  once  the  ^t  Union's  stock  is 
exhausted."  These  subscriptions,  after  paying  rent, 
taxes,  and  salaries,  and  other  necessary  enenaes, 
and  after  providing  a  reserve  fund,  are  deroted 
to  the  purchase  of  pictures,  drawings,  enMndc, 
sculpture,  models,  engravings,  and  other  works 
of  art,  and  no  individual  gift,  division,  or  boons 
in  money  is  made  unto  or  between  any  of  the  mem- 
bers. 

,These  being  the  facts,  I  come  to  consider  the  first 
point.  Is  the  Art  Union  of  London  institated  for  the 
purpose  of  the  fine  arts  exclusively?  This  is  how 
Loid  Watson  puts  it  when  dealing  with  this  point  in 
Commissioners  of  Inland  Beventie  v,  Forre^  Ha 
says :  *'  The  society  must  be  one  instituted  exdosKveiy 
for  purposes  of  science,  literature,  or  the  fine 
arts.  ...  It  is  not  a  sufficient  oompliaace  with 
the  plain  language  of  the  Act  Uiat  a  society  be 
established  chiefly  for  the  purpose  of  promotiiig 
science,  literature,  or  the  fine  arts.  One  or  other  cd 
these  must  be  its  exclusive  object ;  so  that  an  insti- 
tution, which  also  contemplated  some  other,  tiiongh 
altogether  subsidiary  object,  could  not  d^m  the 
benefit  of  the  exemption.'*  I  understand  by  thb 
that,  if  the  otiier  object  be  an  object  distinct  £ro« 
and  not  connected  with  the  fine  arts,  then  the  society, 
even  though  Ihat  object  be  altogether  sabsidniy, 
has  not  as  its  exclusive  object  the  promotion  of  the 
fine  arts,  but,  if  the  other  object  be  only  a  means  to 
the  one  end  (e.^.,  as  in  this  case,  a  lottery  wherd>y 
to  draw  money  from  the  pubUc  for  the  promotion  at 
the  fine  arts),  then  the  society  has  a  sole  and  exdiuive 
object,  and  not  another  object  subsidiary  thereto. 

I  find  that  the  society  has  also  the  object  ol 
''giving  encouragement  to  artists  beyond  tbat 
afforded  by  the  patronage  of  individuals,'*  and  thii 
raises  a  question  similar  to  that  so  much  d^Mited  ia 
the  House  of  Lords  in  Commissioners  of  Inkaid 
Bevenue  v.  Forrest — viz.,  whether  the  object  of  tbe 
society  was  for  the  benefit  of  individuals  or  for  the 
promotion  of  the  fine  arts. 

Upon  consideration  I  think  that  the  right  oon- 
dusion  to  draw  is  that  the  object  of  ihe  Art  Union  id 
London  is  the  promotion  of  the  fine  arts  exefaiBveS^, 
though  as  incidental  to  that  object  the  lottery  a 
brought  into  play,  and  some  painters  and  artisti  sr 
benefited  whose  works  happen  to  be  a{q[»reciated: 
and,  consequently,  the  Art  Union  of  Tiondaw  hu 
established,  withm  the  meaning  of  the  Act  of  1S43| 
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tbatitisinstitated  for  the  purpose  of  the  fine  arte 
exolusiTely. 

I  now  oome  to  the  second  point,  which  has  been 
the  source  of  many  decisions  not  altogether  in 
harmony,  as  to  what  is  a  sodety  supported  wholly  or 
in  part  by  annual  voluntary  contributions. 

It  appears  to  me  impossible  to  hold  that  a  society 
supported  by  annual  voluntary  contributions  wifchin 
the  meaning  of  the  Act  is  merely  a  society  in  contra- 
distinction to  one  supported  by  annual  compulsory 
contributions,  for  where  is  there  a  society  instituted 
for  the  purposes  of  science,  literature,  or  the  fine  arts 
ezdnsively  which  is  supported  in  whole  or  in  part 
by  compulsory  contributions?  There  is  no  such 
Bodetj,  for  aU  contributions  to  such  are  otherwise 
than  compulsory,  and  unless  it  is  to  be  held  that  a 
society  fumlling  the  first  requirement,  that  is,  being 
exclusively  for  me  purposes  of  the  fine  arts,  necessarily 
embraces  every  such  society,  some  limitation,  as  it 
appears  to  me,  must  be  placed  upon  the  term  '*  annual 
voluntary  contribution."  The  phrase,  it  will  be 
noticed,  is  "annual  voluntary  contribution,"  not 
"  annual  voluntary  payment."  In  the  case  of  New 
Univernty  Club,  where  the  question  arose  upon  the 
words  in  the  Customs  and  InLEmd  Bevenue  Act,  1885, 
**  a  property  acquired  by  or  with  funds  voluntarily 
contributed,"  I  set  out  and  discussed  the  cases 
decided  upon  the  Act  of  1843,  commencing  with  that 
of  Churchwardena  of  Birmingham  v.  Shaw  m  the  year 
1849,  with  the  exception  of  Reg,  v.  Brandt,  and  I  do 
not  propose  to  recapitulate  them  here,  for  they  will 
be  found  at  pp.  735-738  of  the  report  of  that  case, 
and  more  especially  as  Kay,  L.J.,  has  dealt  with  them 
to-day.  Since  the  judgment  in  the  case  of  New 
University  Club  was  dehvered  in  1887,  the  Act  of 
1843  has  come  up  for  discussion  for  the  first  time  in 
the  House  of  Lords  in  the  case  of  Commisaumera  of 
Inland  Bevenue  v.  Forrest,  and  Lord  Watson  gave  a 
definition  of  what  constitutes  a  voluntary  contribu- 
tion. He  says :  "  I  do  not  think  the  Leg^lature 
intended  mat  fixed  yearly  payments  which 
individuals  agree  to  make  in  consideration  of  their 
being  admitted  to  a  society  and  allowed  to  share  in 
its  management  (there  b^ng  a  legal  obligation  to 
mako  such  payments  as  long  as  their  membership 
continues)  should  be  regarded  as  voluntary  contribu- 
tions within  the  meaning  of  the  Act.  But  the  con- 
trary was  decided  after  some  hesitation  " — I  under- 
stand this  to  be  the  decision  of  Lord  Denman  in 
Churchwardens  of  Birmingham  v.  Shaw — **  and  to 
that  circumstance  the  difficulties  subsequently  en- 
countered in  construing  the  exemption  appear  to  me 
to  have  been  mainly  due."  This  definition  of  Lord 
Watson  clearly  embraces  a  subscription  to  a  club  by 
one  of  its  members,  and  shows  that  such  a  subscrip- 
tion would  not  be  a  voluntary  contribution  within 
the  meaning  of  the  Act,  and  that  the  New  Univeraity 
Club  case  was  rightly  decided.  Lord  Macnaghten  in 
the  same  case  approved  of  a  definition  given  oy  Lord 
Campbell  in  RusaeU  InstittUum  v.  Vestry  of  St,  Giles — 
viz.,  **  *  the  Legislature  may  have  intended  to  throw 
an  additional  burden  on  the  other  ratepayers  of  the 
parish,  by  exempting  from  rateability  property  before 
rateable,  only  where  it  is  occupied  for  the  purposes  of 
a  society  supported  in  part  by  charitable  donations 
and  not  by  payments  made  with  a  view  to  the 
personal  accommodation  and  advantage  of  the  mem- 
bers, although  the  object  of  their  pursuits  may  be 
the  cultivation  of  science,  literature,  or  the  fine  arts," 
"so  that  to  bring  itself  within  the  exemption  a 
society  must  have  no  purpose  besides  those  specified 
in  the  Act,  and  must  also  in  some  degree  partake  of 
the  character  of  a  charitable  institution.  On  these 
two  conditions  all  the  cases  decided  under  the  Act  of 
1843  seem  to  have  turned.* "     Lord  Haltbury  dis- 


approved of  this  definition,  but  if  it  is  to  apply,  it 
abo  shows  that  a  club  subscription,  though  obviously 
in  its  inception  a  voluntary  as  distinguished  from  a 
compulsory  subscription,  is  not  within  the  Act. 
Whether  it  be  under  the  Act  of  1843  or  the  Customs 
and  Inland  Bevenue  Act,  1885,  the  terms  '*  annual 
voluntary  contributions "  or  "  funds  voluntarily 
contributed "  must  have  some  limitation  placed 
upon  them  other  than  compulsory  contributions, 
for  it  is  not  every  payment  not  made  under  com- 
pulsion which  constitutes  a  society  supported  "in 
whole  or  in  part  bv  annual  voluntoiy  contributions." 
The  question  is,  what  is  that  limitation  ?  and  here  is 
the  difficulty.  I  will  not  attempt  an  exhaustive  defi- 
nition ;  others  have  done  so,  and  not  with  complete 
success,  as  will  be  found  upon  reading  the  reports ; 
but  I  will  take  a  concrete  case  to  express  what  my 
conception  is  of  the  term  "  a  society  supported  in 
whole  or  in  part  by  annual  voluntary  coutaibutions." 
I  t^e  the  familiar  case  of  the  annual  contributions 
made  to  hospitals  whidi  are  supported  by  voluntary 
contributions.  These  appear  to  me  to  be  the  kind  of 
contributions  aimed  at  by  the  Act.  To  describe  them 
I  will  use  words  which  I  find  in  Lord  Campbell's 
judgment  in  Bussdl  Institution  v.  Vestry  of  St,  Gilea  : 
they  are  not  "  payments  of  money  for  value  received  or 
expected  to  be  received  by  the  party  paying,  but 
gifts  made  from  disinterested  motives  for  the  benefit 
of  others." 

In  my  judgment,  if  the  facts  show  that  a  paj^nont 
is  made  to  a  society  for  value  received,  or  expected  to 
be  received — ».e.,  tiiat  the  object  of  the  subscriber  is 
to  obtain  mat^ial  advantage  to  himself —then  it  is 
not  a  society  supported  in  whole  or  in  part  b^  annual 
voluntary  contributions  so  as  to  come  within  the 
exception  in  the  Act;  but  if  the  contribution  be 
made  by  way  of  gift  irom  disinterested  motives  for 
the  benefit  of  others,  it  does.  It  is  true  that  in  each 
case  it  may  be  said  that  the  contributions  are  volun- 
tary, because  they  are  not  made  under  compulsion ; 
but  the  distinction  between  the  two  cases  is  obvious 
and  real,  and  in  my  judgment  the  above  is  the  true 
meaning  of  the  Act.  I  should  not  myself  think  that 
the  object  of  a  subscriber  to  a  hospital  supported  by 
voluntary  contributions  was  material  advantage  to 
himself,  though  it  may  be  he  gets  an  indoor  or  out- 
door ticket  which  he  may  distnbute  to  others  as  he 
pleases.  The  object  of  the  donation  to  the  hospital 
IS  the  benefit  of  the  hospital  and  of  others. 

But  it  is  said  that  tnis  is  not  the  true  reading, 
because  the  third  requirement  of  the  Act  enacts  that 
the  society  must  be  one  which  shall  not,  and  hy  its 
bye-laws  may  not,  make  any  dividend,  gift,  division, 
or  bonus  in  money  unto  or  between  any  of  its  mem- 
bers, and  that,  as  only^'money  benefit  to  a  member 
is  prohibited  in  this  requirement,  any  other  benefit  is 
permitted,  and  consequently  a  subsmption  given  to  a 
society  with  the  express  object  of  obtaining  material 
advantage  to  the  subscriber,  if  not  in  money, 
constitutes  it  a  society  supported  wholly  or  in  part  by 
voluntary  contributions  within  the  other  requirement. 
With  all  deference  I  do  not  agree  in  this.  One  thing 
appears  to  me  dear,  viz.,  that  all  contributions  to 
societies  instituted  for  the  purpose  of  science,  litera- 
ture, or  the  fine  arts  exclusively  are  made  in  one 
sense  voluntarily,  in  this  that  they  are  not  made 
compulsorily,  and,  if  it  be  held  that  the  effect  of  the 
third  requirement  is  to  render  all  contributions 
voluntary  contributions  within  the  meaning  of  the 
Act  which  are  not  made  with  the  object  of  obtaining 
a  return  in  money,  the  second  requirement  with 
reference  to  the  neoessity  of  a  contribution  bdng 
voluntary,  so  that  the  society  may  obtain  the  exemp- 
tion, is  wholly  superfluous ;  and  this  leads  me  to  the 
conclusion  that  this  is  not  l^e  correct  r^uling  of  the 
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Aot.  As  before  stated,  iu  my  opinion  some  limitation 
must  be  placed  upon  the  term  **  annual  voluntary 
contributions  "  other  than  the  fact  that  they  are  not 
compulsory,  and  the  limitation  in  my  opinion  is  that 
which  I  have  endeavoured  to  express.  I  cannot  bring 
myself  to  hold  otherwise  than  that  the  object  which 
prompts  the  subscribers  to  pay  a  guinea  or  more,  as 
the  case  may  be,  to  the  Art  Union  of  London  is  the 
hope  and  expectation  of  gaining  in  the  legaJized 
lottery  what  any  subscriber  has  an  equal  chance  of 
obtaining,  viz.,  a  prize,  and  the  other  material 
advantages  attaching  to  the  subscriptions  to  stimulate 
which  the  lottery  was  expressly  brought  into  existence ; 
and  I  cannot  say  that  these  subscriptions  are  gifts 
made  from  disinterested  motives  for  the  benefit  of 
others,  so  as  to  be  annual  voluntary  contributions 
within  the  meaning  of  the  Act ;  and,  this  being  so,  I 
am  of  opinion  that  the  society  fails  to  prove  Uie 
second  requirement,  and  that  the  judgment  of  the 
Queen's  Bench  Division  must  be  affinnea. 

It  is  unnecessary  to  discuss  the  third  requirement 
further,  or  the  fourth,  for  no  question  now  arises 
thereon.  For  the  reasons  above  given  I  think  that 
this  appeal  should  be  dismissed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Hopgoods  &  Dowson, 

Solicitors  for  the  respondents,  B»  H,  &  E.  Van 
Tromp. 


June  29. 


W^  <!Coun  of  3(u0ttce. 

Chan.  Div. ) 
Chitty,  J.  j 

National  Dwellings  Sootbty  v.  Sykes.  (a.) 

Company  —  General  meeting  —  Chairman — Dissolution 
of  meeting  by  chairman — Power  of  chairman  over 
meeting. 

It  is  not  within  the  power  of  the  chairman  at  a  general 
meeting  of  a  company  to  stop  the  meeting  at  his  own 
pleasure.  The  function  of  the  chairman  is  to  preserve 
order,  and  to  see  that  the  proceedings  are  properly  con^ 
ducted,  and  to  see  that  the  sense  of  the  meeting  is  properly 
ascertained  in  regard  to  any  question  hrfore  it. 

Motion. 

By  the  society's  articles  of  association  a  council  of 
the  society  was  constituted,  with  powers  and  duties 
of  conducting  its  business,  and  it  was  provided  that 
a  member  of  the  council  should  preside  at  every 
general  meeting  of  the  sociebr,  but  if  no  such  member 
Siould  be  present  within  fifteen  minutes  after  the 
time  appointed  for  holding  the  meeting  the  members 
of  the  society  present  should  choose  one  of  their  own 
number  to  preside  at  the  meeting ;  and  it  was  further 
provided  that  any  ordinary  meeting  mi^ht,  without 
any  notice  in  that  behalf,  receive  and  either  wholly 
or  partitdly  reject  or  adopt  and  confirm  the  accounts, 
balance-sheets,  and  reports  of  the  council  and  auditors 


he  council  issued  to  the  shareholders  a  balance- 
sheet  and  revenue  account  for  the  eleven  months  end- 
ing the  28th  of  February,  1894,  with  a  report  and  a 
notice  convening  the  ordinary  general  meeting  of  the 
society  for  the  12th  of  April,  1894. 

The  meeting  was  held  and  the  chair  was  taken  by 
Sykes,  a  member  of   the   council.      Sykes   moved, 

(a.)  Iteported  by  J.  F.  Waley,  Esq.,  Banister^at* 
Law. 


*'  That  the  report  and  accounts  be  received,"  and  tins 
was  seconded  by  anotiier  member  of  tlie  ooxmcal.  A 
motion  was  made  and  supported  by  several  diare- 
holders  substituting  in  lieu  of  the  last-mentioiied 
resolution  a  resolution  for  a  shareholders'  committee 
of  investigation.  The  chairman  ruled  this  resoliitioii 
to  be  out  of  order,  on  the  ground  of  absence  of  express 
notice.  The  original  resolution  was  ihen  pot  and 
lost,  and  the  chairman  then  declared  it  to  be  lost,  and 
said  that  he  dissolved  the  meeting.  The  dudzmaA 
and  the  other  members  of  the  councQ  then  left  t2ie 
room  and  did  not  return,  and  have  ever  since  refused 
to  recognize  the  subsequent  proceedings  and  acts  of 
those  wno  stayed.  At  the  tune  when  the  diairmsn 
left  the  chair  the  retirement  of  directors  and  tbe 
election  of  auditors,  which  constituted  part  of  ti&e 
ordinary  business  of  the  meeting,  had  not  been  dis- 
posed of.  The  shareholders  in  the  room  afterwards 
unanimously  elected  one  of  their  own  number  chair- 
man  of  the  meeting,  and  unanimously  passed  ootain 
resolutions,  including  one  for  the  adjournment  of  the 
meeting  until  the  24th  of  May,  1894.  At  the  ad- 
journed meeting  resolutions  were  passed,  inter  aiia, 
appointing  a  shareholders'  committee  of  inrvstixa- 
tion  and  appointing  auditors,  and  for  the  foruer 
adjournment  of  the  meeting. 

This  was  a  motion  for  an  injunction  to  restrain  the 
council  of  the  society  from  preventing  the  applicants 

i other  than  the  society)  and  the  auditors  from  having 
uU  access  to  the  securities  and  books  of  the  aocie^, 
and  from  prosecuting  the  investigation  moitioiied 
above.  There  was  a  cross-motion  by  the  oovmcil  to 
strike  out  the  name  of  the  society  as  plaintiffs. 

An  order  for  the  calling  of  a  meeting  was  ultimately 
made  by  agreement,  but  judgment  was  given  on  the 
legality  of  the  chairman's  action  at  the  oiiginal 
meeting. 

Byrne,  Q.C,  and  Theobald,  for  the  plaintiffs. 

Levett,  Q.  C,  and  BramweU  Davis,  for  the  defendants. 

CHlTrY,  J.— Some  questions  of  importance  have 
been  mooted  in  the  case  with  regard  to  the  pow«r  of 
the  chairman  over  the  meeting.  Unqueetioiiabl^  it 
was  the  duty  of  the  chairman,  and  it  was  his  fonetiofi, 
to  preserve  order,  and  to  take  care  that  the  proceedings 
were  conducted  in  a  proper  manner,  and  that  tbe  seose 
of  the  meeting  was  properly  ascertained  in  regard  to 
any  question  which  was  before  it.  But  it  was  not 
within  the  scope  of  the  chairman's  power  to  stop  tl» 
meeting  at  his  own  will  and  pleasure.  A  meeting  wst 
called  for  a  particular  purpose  of  the  company. 
According  to  the  constitution  of  the  oompany  a 
certain  officer  had  to  preside.  He  preeidea  with 
reference  to  the  business  which  was  then  to  be 
transacted.  The  chairman  could  not  say  after  the 
business  was  opened,  **  I  shall  have  no  more  to  do  wiA 
the  meeting.  I  will  not  let  it  proceed.  I  declare  tibe 
meeting  dissolved,  and  I  leave  the  chair."  lltat  w» 
not  within  the  chairman's  power.  The  meeting  bj 
itself  could  resolve  to  go  on  with  the  business  te 
which  it  had  been  convened,  and  appoint  a  chairosa 
to  conduct  the  business  which  the  other  ohsinnssi, 
forgetful  of  his  duty  or  violating  his  duty,  had  tried 
to  stop  because  the  proceedings  had  taken  a 
which  he  himself  did  not  like. 

Solicitors,  LinMaUr  A  Co, ;  Myers  dk  Co. 
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Corporation  of  Bradford  v.  Pickles,  (a.) 

Water  —  Subterranean  —  Abstraction  of  water — Water 
flomng  in  defined  channels — Lawful  act  done  animo 
nocendi — Costs, 

The  plaintiffs^  who  were  the  successors  in  title  of  a 
waterworks  company  incorporated  under  certain  private 
Acts  of  Parliament y  had  acquired  land  for  the  purposes 
of  their  uwrks.  One  of  the  sections  of  the  private  Acts 
enacted :  **It  shall  not  be  lawful  for  any  person  other  than 
the  company  to  divert,  alter,  or  appropriate  in  any  other 
manner  than  by  law  they  may  be  legally  entitled,  any  of 
the  waters  supplying  or  flowing  from  certain  wells  or 
springs**  {therein  named),  **or  to  sink  any  well  or  pit, 
or  do  any  act^  matter,  or  thing  whereby  the  said  tvcUers 
may  be  drawn  off  or  diminished  in  quantity** 

Defendartt,  a  neighbouring  landowner,  had  sunk  a 
shaft  and  executed  other  works  whereby  the  plaintiffs* 
water  supply  was  diminished.  His  statement  ivas  that 
he  desir^  to  raise  flag;  but  the  court  held,  on  the 
evidence,  that  his  object  was  to  interfere  with  the  plain- 
tiff^  water  supply,  and  in  this  way  to  force  them  to 
purchase  his  property. 

Plaintiffs  moved  for  an  injunction  to  restrain  the 
defendant. 

Held,  that  the  works  which  the  defendant  proposed  to 
make  were  forbidden  by  the  private  Acts,  and  an  injunc- 
tion uxu  accordinglg  granted;  but  that  the  fact  thai  the 
defendant  wcu  acting  mallt  fide  was  in  itself  no  ground 
for  interfering  with  him  from  working  as  he  pleased  on 
his  own  land. 

Willmott  V,  Barber,  17  Ch.  2>.  772,  30  W.  R.  Big. 
ob,  fcUowed  as  to  costs. 

This  was  the  trial  of  an  action  in  which  the  Cor- 
poration of  Bradford  sought  an  injunction  to  restrain 
the  defendant  from  makine  or  oontinidng  a  drift  or 
tunnel,  or  from  sinking  a  shaft,  or  from  making  or 
continmng  any  works,  or  doing  anything  whereby  the 
waters  of  Many  WeUs  Springs,  in  Trooper  or  Many 
Wells  Farm,  in  the  parish  of  Bradford,  Yorkshire,  and 
a  certain  stream  called  Hewenden  Beck,  flowing 
through  the  defendant's  and  plaintifOs'  land,  might  be 
drawn  off  or  diminished  in  quantity,  or  polluted  or 
injuriously  affected,  and  from  in  anywise  interfering 
with  tiie  plaintiffs'  rights  to  the  waters. 

The  plfuntiffs  were  successors  in  title  of  a  company 
known  as  the  Bradford  Waterworks  Co.,  which  was 
incorporated  by  statute  (5  &  6  Vict.  c.  vi.)  in  1842 
for  the  purpose  of  supplying  the  town  of  Bradford 
with  water,  and  which  was  authorized  iq  purchase 
(and  afterwards  did  purchase)  the  works  of  a  pre- 
vioiisly  existing  company. 

Section  196  of  this  statute  enacted  that,  if  the 
owner,  lessee,  or  occupier  of  any  mines  or  minerals 
lying  under  the  said  works,  or  within  forty  yards 
therefrom,  be  desirous  of  working  the  same,  such 
owner,  &c,  shall  give  to  the  company  notice  of  his 
intention.  It  was  further  provided  that  the  company 
should  have  power  to  inspect  such  mines,  and  if  it 
shoi^d  appear  that  such  proposed  working  would 
damage  the  works  of  the  company,  and  if  the  com- 
pany were  willing  to  make  compensation  to  such 
owner,  he  should  not  work  such  mme. 

Section  233  and  other  sections  in  the  Act  gave  the 
company  power  to  divert  or  alter  the  course  of 
Hewenden  Beck,  to  take  water  from  the  Many  Wells 
Streams,  but  also  imposed  on  it  the  obligation  of 
makmg  a  reservoir  to  compensate  the  owners  of  mills 

(a.)  Beported  by  J.  Arthur  Price,  Bsq.,  Barrister- 
at-Law. 


on  Hewenden  Beck  before  they  diverted  any  water 
from  them.  The  company  formed  the  reservoir  and 
constructed  conduits  and  a  basin  at  Many  Wells, 
after  first  purchasing  a  piece  of  land  that  extended 
eastward  m>m  a  public  road  known  as  DoU's-lane  to 
Hewenden  Beck,  including  the  sites  of  the  Many 
Wells  Springs,  and  extending  up  to,  but  not  includ- 
ing, a  spring  known  as  the  Watering  Place.  The 
waters  of  the  springs  issuing  on  the  land,  and  also 
waters  which  rose  at  the  Watering  Place,  were 
intercepted  by  a  new  trough  and  conveyed  to  the 
Many  Wells,  whence  the  waters  were  conveyed  in 
mains  to  Bradford.  The  result  of  this  was  to  render 
the  upper  stratum  of  the  Many  WeUs  soil  pervious  to 
water. 

By  an  Act  passed  in  1854  for  securing  a  better 
supply  of  water  for  the  town  of  Bradford,  with  which 
was  incorporated  the  Waterworks  Clauses  Consolida- 
tion Act,  1847,  the  above-mentioned  company  was 
dissolved,  and  tiie  Act  of  1842  was  repealed.  A  new 
company,  also  styled  the  Bradford  Waterworks  Co., 
was  incorporated,  and  idl  the  property  and  rights  of 
the  old  company  were  transferred  to  and  vested  in  it. 

Section  49  of  the  Act  ran  as  follows : — **  It  shall  not 
be  lawful  for  any  person  other  than  the  company  to 
divert,  alter,  or  appropriate  in  any  other  manner  than 
by  law  they  may  be  legally  entitled,  any  of  the 
waters  supplying  or  flowing  from  certain  streams  and 
springs  called '  Many  Wells,'  arising  or  flowing  in  and 
through  a  certain  farm  called  Trooper  or  Many 
Wells  Farm,  in  the  township  of  Wilsden  in  the  parish 
of  Bradford,  or  to  sink  any  well  or  pit,  or  do  any  act, 
matter,  or  thing  whereby  the  waters  of  the  said 
springs  might  be  drawn  off  or  diminished  in  quantity, 
and  if  any  person  shall  illegally  divert,  alter,  or 
appropriate  the  said  waters,  or  any  part  thereof,  or 
smK  any  such  well  or  pit,  or  shall  do  any  such  act, 
matter,  or  thine  whereby  the  said  waters  may  be 
drawn  off  or  diminished  in  quantity,  or  shall  not 
immediately,  on  being  required  so  to  do  by  the 
company,  repair  the  injury  done  by  him,  so  as  to 
restore  tiie  said  springs  and  the  waters  therereof  to 
the  state  in  which  they  were  before  such  illegal  act 
as  aforesaid,  he  shall  forfeit  to  the  company  any  sum 
not  exceeding  £5  for  every  day  during  which  the  said 
supply  of  water  shall  be  diverted  or  diminished  by 
reason  of  any  work  done  or  act  performed  by  or  by 
the  authority  of  such  person,  in  addition  to  the  damage 
which  the  company  may  sustain  by  reason  of  their 
supply  of  water  Imng  diminished." 

By  section  14  of  the  Waterworks  Clauses  Act,  1847, 
it  was  enacted :  "  After  the  streams  or  supplies  of 
water  hereby  or  by  the  special  Act  authorized  to  be 
taken  by  the  undertakers  shall  have  been  so  taken, 
every  person  who  shall  illegally  divert  or  take  the 
waters  supplying  or  flowing  into  the  streams  so 
taken,  or  any  part  thereof,  or  who  shall  do  any  un- 
lawful act  whereby  the  said  streams  or  supplies  of 
water  may  be  drawn  off  or  diminished  in  quantity, 
and  who  shall  not  immediately  repair  the  injury  done 
by  him  on  being  required  so  to  do  by  the  undertakers, 
so  as  to  restore  the  said  waters  to  the  state  in  which 
they  were  before  such  act,  shall  forfeit  to  the  under- 
takers aoy  sum  which  shall  be  awarded  in  England 
or  Ireland  by  two  justices,  and  in  Scotland  by  the 
sheriff,  not  exceeding  £b  for  every  day  during  which 
the  said  supply  of  water  shall  be  diverted  or 
diminished  by  reason  of  any  act  done  by  or  by  the 
authority  of  such  person,  and  any  sum  so  forfeited 
shall  be  in  addition  to  the  sum  which  he  may  be 
lawfully  adjudged  liable  to  pay  to  the  undertakers 
for  any  damage  which  they  may  sustain  by  reason  of 
their  supply  of  water  being  diminished,  and  the  pay- 
ment of  the  sum  so  iorfeited  shall  not  bar  or  imeot 
the  right  of  the  undertakers  to  bring  or  raise  an 
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action  at  law  against  such  person  for  the  damage  as 
committed." 

By  an  Act  bearing  even  date  with  the  Act  last 
mentioned,  the  Bradford  Corporation  were  autho- 
rized to  purchase  (and  afterguards  did  purchase)  the 
undertacine  of  the  new  company.  The  defendant, 
who  owned  some  land  adjoining  the  land  of  the 
plaintiffs,  had  at  one  time  worked  a  quarry  on  it,  but 
had  ceased  to  work  it  because  of  some  fault  in  the 
stone  at  a  certain  point.  In  1889,  however,  he  recom- 
menced working. 

It  appeared  from  the  evidence  that  water  is  held 
in  a  sandstone  formation  known  as  Millstone  Qrit 
under  the  defendant's  land,  between  two  more  or  less 
impervious  faults.  The  defendant  consulted  an  engi- 
neer, who  advised  him  to  make  a  drift  or  tunnel  in 
the  shale  600  yards  in  length  for  tiie  purpose  of 
carrying  off  the  water,  which  it  was  proposed  to  con- 
vey in  an  open  drain  to  Hewenden  Beck.  On  the 
5th  of  December,  1891,  the  defenduit  gave  the  plain- 
tiffs notice  of  his  intention  to  work  the  mines  and 
minerals  lying  under  the  surface  of  his  land,  to  sink 
the  shafts  and  make  the  tunnel  and  drain  i^oresaid^ 
and  to  do  all  such  things  as  might  be  necessary  for 
the  purpose,  including  the  draining  of  the  same  by 
engmes  or  otherwise.  He  stated  tkat  the  notice  was 
given  out  of  courtesy,  and  not  as  admitting  the  rights 
of  the  plaintiffs  to  a  notice  from  him  under  the  Water- 
works Glauses  Act,  the  Bradford  Ck>rporation  Act,  or 
any  other  statutes  whatever.  To  the  letter  was 
attached  a  plan,  which  showed  the  proposed  line  of  the 
defendant's  operations.  This  line,  as  was  afterwards 
shown  by  evidence,  was  carried  in  a  most  extraordinary 
direction,  on  the  supposition  that  the  defendant's  sole 
object  was  the  draining  of  his  own  land.  The  line 
in  which  the  defendant  proposed  to  make  his  tunnel 
ran  in  a  perfectly  straight  direction  to  a  point  near 
the  Many  Wells  Springs  to  a  point  marked  on  his 
plan  as  shaft  No.  2.  This  shaft  No.  2  was  placed 
forty  yards  from  the  Mauy  WeUs  Springs  and  the 
plaint^s'  basins.  Thence  it  was  carried  off  at  an 
angle  of  about  thirty-eight  degrees.  The  plaintiffis 
for  this  and  other  reasons  were  induced  to  believe 
that  the  object  of  the  defendant  was  not  the  drainage 
of  his  own  land ;  but  to  int^ere  with  the  plaintiffs' 
springs  and  water  in  such  a  way  as  to  force  them  to 
purchase  his  property.  The  defendant,  on  the  con- 
trary, declared  that  his  object  was  to  raise  flag  and 
other  stone. 

In  1892  the  defendant  commenced  shaft  2,  which 
had  been  sunk  to  a  depth  of  over  forty  feet.  When- 
ever the  plunge  in  the  borehole  was  worked  the 
plaintiffs'  water  became  full  of  sand  and  muddy.  The 
plaintiffis  accordingly  commenced  their  action,  and 
gave  notice  of  an  interlocutory  motion  for  an  injunc- 
tion. The  hearing  of  the  motion  was  treated  as  the 
trial  of  the  action,  and  a  large  number  of  witnesses 
were  orally  examined. 

After  hearing  the  evidence  the  court  came  to  the 
conclusion  that  prior  to  the  works  executed  the  water 
had  flowed  in  a  direct  channel ;  that  the  defendant's 
object  in  working  was  not  bond  fide,  and  that  the 
minerals  under  his  land  were  of  no  value.  The 
action  was  heard  on  the  3rd,  4th,  5th,  6th,  7th,  8th, 
nth,  12th,  and  13th  of  July,  1893;  but  judgment 
was  not  given  until  the  9th  of  May,  1894. 

CozenS'Hardy,  Q.C.y  B.  Eyre,  and  (7.  M.  Atkinson, 
for  the  plaintiffs. — The  works  which  the  defendant  is 
making  are  forbidden  by  the  private  Acts  for  the 
supply  of  water  for  Bradford,  and  also  by  the  Water- 
works Clauses  Act  of  1847.  Such  works  also  interfere 
with  the  common  law  rights  of  the  defendant,  for  it 
is  an  interference  with  water  that  flows  in  a  defined 
channel:  Grand  Junction  Oanai   Co*  v.  Shugar,   19 


W.  E.  569,  L.  E.  6  Oh.  App.  483.  The  defendant  had, 
no  doubt,  a  ri^ht  to  work  nis  mines  on  giving  notioe, 
but  only  provided  that  he  did  not  work  them  in  an 
unusual  manner.  We  say  that  his  plan  of  working  is 
an  unusual  one,  and,  further,  that  it  is  nuMfide,  being 
imdertaken  merely  for  the  purpose  of  compelling  us 
to  purchase  his  property:  Midland  Railway  Co.  v. 
Bobimon,  38  W.  E.  577,  15  App.  Cas.  19. 

EveriU,  Q.C,  Tindal  Atkinwn,  Q.C.,  and  Butcher, 
for  the  defendant. — Grand  Junction  Canal  Co.  v. 
Shugar  has  no  application  to  this  case.  If  the  water 
flowed  in  a  demied  channel  it  was  in  an  artificial 
channel  and  not  in  a  natural  one.  The  defendant 
throughout  has  only  been  working  on  his  own  land, 
and  on  his  own  land  a  landowner  can  only  be 
restrained  if  he  interferes  with  water  that  flows  in  a 
defined  natural  channeL  Before  it  reaches  such  a 
channel  he  may  intercept  it.  Even  if  our  object  in 
working  was  mold  fide  it  would  not  affect  the  case : 
Bawstron  v.  Taylor,  11  Ex.  369,  4  W.  B.  Dig.  166; 
but  this  is  not  the  case.  As  for  the  private  Acts  on 
which  the  plaintiffis  rely,  they  ought  to  be  construfid 
strictly.  Section  234  of  the  Act  of  1842  onl^  esidm- 
vours  to  protect  the  plaintiffs'  land  by  unpoaiDg 
penalties  on  trespasses  made  or  damage  done  to  it 
It  will  be  observed  that  the  Acts  contain  no  provinon 
for  compensating  landowners,  and  as  thm  is  no 
mention  in  them  of  compensation  to  be  given,  they 
ought  not  to  be  pressed  so  as  to  deprive  a  landowner 
of  his  commofu  law  rights. 

They  referred  to  Lamb  v.  North  London  Bailway  Co., 
17  W.  E.  746,  L.  E.  4  Ch.  App.  522 ;  London  a«f 
North-Western  Bailway  Co.  v.  Evam,  41  W.  K.  149, 
[18931  1  Ch.  16;  HoUiday  v.  Mayor  of  WakefiM, 
[1891J  A.  C.  81,  39  W.  E.  Dig.  253, 

Cozens-Hardy,  Q.C,  in  reply. — In  Chasemort  v. 
Bicharde,  7  W.  E.  685,  7  H.  L.  Gas.  349,  Dickinmm  v. 
The  Grand  Junction  Canal  Co,  was  practioally  ofver* 
ruled.  [Counsel  referred  to  section  49  of  the  Act  <d 
1854  as  showing  that  the  Act  was  not  merely  directed 
against  injuries  done  on  the  plaintiffs*  land.]  The 
water  originally  flowed  in  a  direct  channel,  and  no 
alteration  of  its  course  made  by  the  plaintiffs  caa 
give  the  defendants  any  rights  in  the  matter: 
Dudden  v.  The  Guardians  of  Clutton  Union,  1  H.  ft  N. 
627,  5  W.  E.  Dig.  242  ;  Bower  v.  Sandford^  5  Times 
L.  E.  570. 

NoBTH,  J.  [after  stating  the  facts  and  oamnientiag 
on  the  evidence]. — ^What  will  be  the  efiSect  of  sadi  a 
drift  or  tunnel  as  the  defendant  proposes   to  mab 
cannot  admit  of  doubt.     If  such  a  tonnd  is  ocb- 
structed  past  the  Many  Wells  Springs  at  the  depth  at 
twenty-eight  feet  below  the  level  at  which  those  wpmp 
flow  out,  and  at  a  distance  (measured  honaontaliy} 
of  not  more  than  thirty  yards  at  the  most  from  the 
point  at  which  the  wat^  which  feed  those  spfcings  an 
flowing  in  a  deflned  subterranean  channel,  I  km  m£> 
doubt  whatever  that  the  water  will  be  carried  off  hj 
the  tunnel,  and  will  cease  to  rise  to  the  Many  W«& 
Springs.    The  defendant's  engineer  states  that  tb? 
ODJect  contemplated  was  to  rid  the  defendant's  stoae 
of  the  water,  regardless  of  whose  it  was  or  where  it 
came  from ;  that  he  did  not  take  into  oofomdenHaa 
the  Many  Wells  Springs  or  the  plainta'ffii'  wcris; 
that  he  did  not  know  that  the  tunnel  would 
them,  and  that,  though  he  cannot  deny  thai 
was  a  certain  risk  of  it,  he  does  not  remember  i 
it  was  present  to  his  mind  or  not.     I  think  that  the 
real  facts  must  have  escaped  his  memory.     I  do  bo4 
believe  that  it  was  by  accident  that  the  site  for  No.  - 
shaft  was  located  a  few  inches  over  forty  yards  froa  ib» 
plaintiff's  visible  works,  or  that  the  notioe  of  the  ^ 
of  December,  1891,  was  given  without  his  knowkdige, 
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or  that  he  was  so  incompetent  as  to  have  overlooked 
the  possible  or  certain  effect  upon  the  Many  Wells 
Springs  of  the  works  which  he  nad  designed.  I  am 
quite  satisfied  that  the  tunnel  was  deliberately  planned 
to  carry  off  the  water  which  had  previously  issued 
horn  the  Many  Wells  Springs,  and  also  that  the 
desired  result  would  have  been  successfully  aecomp- 
lished  by  it. 

These  being  the  conclusions  of  fact  at  which  I  have 
arrived  as  the  result  of  the  evidence,  it  remains  to  be 
ooDsidered  how  far  the  defendant  is  interfering  with 
the  plaintiffB'  legal  rights.  In  my  opinion,  what  the 
defendant  is  proposing  to  do  is  forbidden  by  section 
234  of  the  Act  of  1842  and  by  section  49  of  the  Act 
of  1854,  which  now  takes  the  place  of  the  former 
section.  The  defendant  is  doing  an  act  or  thing  by 
which  the  water  of  the  springs  will  be  drawn  off  or 
dimiuished  in  quantity,  and  not  merely  diminished, 
but  wholly  abstracted.  It  is  said,  however,  that  as 
the  defenoant  is  only  forbidden  by  that  section  from 
diverting,  altering,  or  appropriating  the  water  in 
question  in  any  other  than  m  a  legal  manner,  as  he  is 
legally  entitled  to  drain  his  own  land  in  order  to  get 
his  stone,  diversion  for  that  purpose  is  not  forbidden. 
But  that  argument  ignores  and  deprives  of  meaning 
the  subsequent  part  of  the  section,  which  goes  on  to 
make  unlawful  somethiug  besides  that  which  is 
already  forbidden — viz.,  the  sinking  of  any  well  or 
pit,  or  the  doin^  of  any  act  or  tlung  whereby  the 
waters  of  the  springs  may  be  drawn  off  or  diminished 
in  quantity — and  if  the  words  **  or  in  any  other 
manner  than  they  may  be  by  law  legally  entitled  " 
are  read  as  modifying  all  that  follows,  it  makes  the 
section  enact  that  a  man  is  not  to  do  certain  specified 
thin^  except  so  far  as  he  may  lawfully  do  them, 
which  18  making  nonsense  of  it. 

I  think  that  the  section  is  not  very  happily  ex* 
pressed,  but  in  my  opinion  the  opening  provision  is 
intended  to  preserve  as  a«^ainst  the  waterworks  com- 
pany such  rights  over  the  waters  in  question  as  an 
upper  riparian  proprietor  has  against  a  lower  riparian 
proprietor  in  an  open  stream ;  permitting  a  diversion 
or  alteration,  or  even  an  appropriation,  by  way  of 
abstraction  of  the  whole. 

Now  reference  has  been  made  to  sections  196  to  200 
in  the  Act  of  1842  and  sections  22  to  26  in  the  Water- 
works Glauses  Act,  and  I  believe  tiiat  it  was  in  con- 
sequence of  those  sections  that  No.  2  shaft  was  planted 
just  oyer  forty  yards  from  the  plaintiffs'  works,  and 
the  notice  of  the  5th  of  December,  1891,  was  expressed 
to  be  g^ven  out  of  courtesy  only,  but  ihat  that  notice 
was  in  fact  given  to  provide  against  the  contingency 
of  that  shaft  proving  to  be  within  forty  yards  of  tiiose 
works,  as  turned  out  to  be  the  case.  But  I  do  not 
think  that  these  sections  have  any  application.  They 
deal  with  the  case  of  possible  interference  by  mining 
with  the  support  to  the  necessary  reservoirs,  buildings, 
pipes,  or  other  works  for  collecting  the  water,  con- 
veying it  to  Bradford,  and  distributing  it  there. 

Then  it  was  said  for  the  defendant  ihat  section  49 
is  only  intended  to  apply  to  acts  done  by  i^e  waterworks 
company  or  persons  claiming  under  them,  or,  at  any 
rate,  to  acts  done  upon  their  land.  I  see  no  ground 
for  this.  It  would  be  absurd  to  say  that  the  section 
is  merely  aimed  at  preventing  the  plaintiffs  from  doing 
icts  to  their  own  prejudice,  or  forbidding  such  acts 
From  being  done  by  trespassers  on  the  plaintifEs*  land. 
Ita  object  must  be  to  prevent  such  acts  being  done 
to  the  injury  of  the  plaintiffs  by  any  other  persons. 

It  was  also  argued  by  the  d^endant's  counsel  that 
it  cannot  be  the  meaning  of  the  Legislature  that  he 
should  be  restrained  from  utib'zing  his  stone  in  the 
wray  in  which  he  could  otherwise  lawftdly  have  done, 
^hen  no  provision  is  made  for  compensating  him  for 
he  lo86  thus  cast  upon  him,  as  this  would  amount  to 


gross  injustice ;  and  the  observations  of  Bowen,  L.J., 
in  London  and  North- Western  Railxoay  Co,  v.  Evans, 
[1893]  1  Ch.,  at  p.  28,  are  relied  upon.  There  are 
many  such  decisions  to  be  f oimd  in  tJie  books ;  and 
there  was  especially  an*  important  decision  by  Lord 
Esher  to  that  effect  not  long  ago,  which  I  have  been 
unable  to  find  reported.  This  is  a  very  weighty  argu- 
ment. At  the  same  time,  that  result  must  follow  if 
the  Act  says  so,  as  I  think  it  does  in  the  present  case. 
But  I  am  not  satisfied  that  this  does  produce  any  in- 
justice to  the  defendant,  as  I  do  not  see  how  this 
construction  of  the  Act  passed  in  1842  does  deprive 
him  of  anything  which  was  of  the  slightest  value  to 
him.  What  appreciable  value  could  possibly  have 
been  attributed  to  the  stone  which  the  defendant  says 
he  is  now  prevented  from  working  by  such  a  construc- 
tion of  the  section  ?  Nay,  more,  there  is  no  evidence 
before  me  that,  at  the  present  moment,  any  person 
would  pay  anything  for  the  right  to  get  whatever 
stone  may  be  found  in  the  defendant's  land  below  the 
level  of  the  Many  WeUs  Springs. 

I  come  to  the  conclusion  that  if  I  had  now  to  say 
what  compensation  should  be  awarded  to  the  defend- 
ant in  consequence  of  his  not  being  allowed  to  make 
the  tunnel,  I  should  be  unable*  to  say  that  there  was 
any  damage  entitling  him  to  compensation.  But  a 
second  ground  for  relief  was  put  forward  by  the 
plaintiffiB,  which  gave  rise  to  serious  discussion.  It 
was  said  that,  assuming  that  the  defendant  could  not 
be  restrained  from  malung  the  tunnel,  if  it  were  done 
hand  fide  for  the  legitimate  purpose  of  getting  the 
stone  under  his  land,  notwithstanding  that  the  result 
would  be  to  drain  the  Many  Wells  Springs,  still  he 
ought  to  be  restrained,  because  his  object  is  not  to 
get  his  own  minerals,  but  to  injure  the  plaintiffs  by 
carrying  off  their  water  supply,  and  so  compelling 
them  to  buy  him  off  in  oraer  to  avert  this.  This 
argument  was  strenuously  urged  before  me,  and  as 
the  case  may  go  further  I  feel  bound  to  put  on 
record  my  view  of  the  facts.  I  have  come  to  the 
condusion  upon  the  evidence  that  this  charge  against 
the  defendant  is  well  founded,  and  that  his  operations 
for  drainage  of  his  stone  are  intended  not  to  enable 
him  to  work  it,  but  in  order  that  the  plaintiffs  may 
be  driven  to  pay  him  not  to  work  it.  In  my  opinion 
the  evidence  points  to  this  conclusion.  These  are  the 
principal  grounds  which  have  led  me  to  the  con- 
clusion that  the  defendant  has  not  been  acting  in 
good  faith  in  this  matter,  and  that  the  avowed 
ground  for  the  construction  of  the  drift  is  not  the 
true  reason. 

It  remains  to  consider  whether  the  defendant  can 
be  restrained  from  making  the  proposed  tunnel  on 
the  ground  that  he  is  not  acting  boTid  fide.  No  case 
in  favour  of  such  a  view,  either  directly  or  nearly  in 

f>int,  was  cited  to  me  by  the  plaintiffs'  counsel,  and 
have  not  been  able,  after  much  research,  to  find  one 
for  myself.  Indeed  there  seems  to  me  a  great  dearth 
in  the  law  of  England  of  authority  upon  the  point. 
Qoing  back  to  the  civil  law,  from  which  so  much  of 
our  law  as  to  servitudes  and  easements  is  derived,  the 
following  passage  seems  to  be  in  point.  In  the 
Digest,  Lib.  xxxix..  Tit.  3  (1)  **De  aquSi  et  aquae 
pluvia  arcende,"  I  find : — **  Benique  Marcellus  scribit. 
Gum  eo,  qui  io  suo  fodiens,  viciui  foutem  avertit, 
nihil  posse  agi ;  nee  de  dolo  actionem  et  sane  non  debet 
habere ;  si  non  animo  vicini  nocendi  sedsuum  agrum 
meliorem  faciendi  id  fecit."  That  passage  certainly 
does  indicate  that  an  action  might  lie  if  the  act 
damaging  the  neighbour  was  done,  not  for  the  im- 
provement of  the  actor's  own  property,  but  for  the 
purpose  of  levying  blackmail  upon  the  neighbour. 

In  Acton  v.  Blundell,  12  M.  &  W.  324,  Maule,  J., 
referring  to  that  passage,  which  had  been  quoted 
during  the  argument,  said  (at  p.  336) :  *'  It  appears 
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to  me  that  what  Maroellus  says  is  against  yoa.  The 
Epglish  of  it  I  take  to  be  this  :  '  If  a  man  mgs  a  well 
in  his  own  field,  and  thereby  drains  his  neighbour's, 
he  may  do  so,  nnless  he  does  it  maliciously.'  "  And 
the  passage  in  the  Latin  is  quoted  in  full  at  p.  353, 
in  the  considered  judgment  of  the  Court  of  Excmequer 
Chamber  in  that  case.  This  certainly  is  an  approval 
and  adoption  of  that  passage  as  an  authority.  But  it 
must  be  observed  that  in  that  case  there  was  no 
suggestion  that  the  defendant  was  acting  maliciously 
in  working  his  coal  mine,  and  the  citation  and 
approval  were  with  reference  to  the  first  part  of  the 
proposition,  as  to  what  might  lawfully  be  done,  not 
with  reference  to  the  suggestion  of  what  might  be 
imlawful  in  a  state  of  facts  not  before  the  court.  I 
cannot  find  any  case  in  tiie  books  in  which  the  latter 
part  of  the  statement  has  been  affirmed,  or  acted 
upon,  in  this  country.  On  the  other  hand,  there  is 
the  judgment  in  Rawstron  v.  Taylor,  Here  Martin, 
B.,  says  (at  p.  378) :  ''The  proprietor  of  the  soil  has 
primd  facie  the  right  to  drain  his  land ;  and  unless 
there  is  some  express  authority  to  show  that  his 
motive  in  so  doing  affects  the  question,  in  my  opinion 
the  motive  is  altoffethpr  immaterial " ;  and  no  such 
authority  having  been  produced,  he  repeated  the 
same  opinion  in  his  judgment.  Again,  in  C?uuemore 
V.  Richards  Lord  Wensleydale  says  (7  H.  L.  Cas.,  at 
p.  388):  "The  civil  law  deems  an  act,  otherwise 
lawful  in  itself,  illegal  if  done  with  a  malicious  intent 
of  injuring  a  neighbour,  animo  vicino  nocendi.  The 
same  principle  is  adopted  in  the  laws  of  Scotland, 
where  an  otherwise  lawful  act  is  forbidden  *  if  done  in 
amulationem  vicini ' ;  but  this  principle  has  not  found 
a  place  in  our  law."  Mr.  Cozens-Hardy  placed  much 
reliance  upon  some  observations  of  Cotton,  L.J.,  and 
Lord  Herachell,  in  Midland  Railway  Co.  v.  Robin- 
son,  36  W.  B.,  at  p.  651,  37  Ch.  D.,  at  p.  397, 15  App. 
Cas.,  at  p.  32,  but  I  do  not  think  they  help  the 
plaintiffs.     [His  lordship  referred  to  the  judgment.] 

Under  these  circumstances  I  come  to  the  conclusion 
that  the  plaintiffis  are  not  entitled  to  relief  on  this 
second  ground.  The  plaintiffis  also  relied  upon  Orand 
Junction  Canal  Co,  v.  Shugar,  But  as  I  read  that 
case,  it  was  one  in  which  subterranean  water  had 
passed  into  a  defined  channel,  from  which  it  was  sub- 
sequently abstracted,  and  in  that  respect  differs  ^m 
the  present  case.  Here  the  water  has  long  flowed  in 
defined  streams  from  the  Many  Wdls  proper,  and 
from  the  Watering  Place ;  and  I  think  that  the  plain- 
tiffs* rights  are  just  the  same  as  those  of  the  water 
company  immediately  after  their  purchase  in  1813, 
for  the  fact  that  they  intercept  the  springs  at  their 
fountain-head  is  not  material :  Dudden  v.  Ouardiam 
of  CltUton  Union  and  Hower  v.  Sandford,  But,  as  the 
effect  of  the  defendant's  acts  would  be,  not  to  take 
out  of  any  defined  channels  water  which  had  once 
reached  them,  but  to  intercept  the  water  before  it  has 
reached  those  channels,  Orand  Junction  Canal  Co,  v. 
Shugar  does  not  govern  the  present  case. 

I  must,  therefore,  grant  an  injunction  to  restrain 
the  defendant,  his  servants,  workmen,  and  agents, 
from  making  or  continuing  the  drift  or  tunnel,  and 
from  constructing  any  other  works,  or  doing  any 
other  act,  matter,  or  thing  whereby  the  waters  of 
the  Many  Wells  Springs  or  of  the  stream  flowing  at 
the  Watering  Place  may  be  drawn  off  or  materwlly 
diminished  in  quantity  or  polluted.  I  add  the  word 
"  materiallv,"  though  it  is  not  found  in  the  Act, 
because  I  think  that  the  Act  does  recognize  the  pos- 
sibility of  some  legal  appropriation  by  the  defendant 
of  water  supplying  the  springs.  Moreover,  the 
principle  of  de  minimis  nan  curat  lex  applies  to  the 
case. 

The  question  of  costs  is  a  verv  serious  matter.  Of 
course  the  plaintiffis  are  entitled  to  the  general  costs 


of  the  action.  But  a  very  considerable  amount  of 
time  and  money  has  been  expended  upon  the  ques- 
tion of  the  bona  fides  of  the  defendant,  with  re^Mct  to 
which  the  plaintiffs  have  failed,  but  the  defendant 
has  not  been  successful.  It  would  be  impossible  for 
any  taxing  master  to  distinguish  or  apportion  the 
costs  with  any  approach  to  accuracy;  and  I  think 
that,  having  heard  the  case,  I  can  deal  with  them 
much  better  myself.  I  therefore  take  upon  myself 
to  direct  that  the  plaintiffis'  costs  shall  be  taxed,  and 
order  that  the  defendant  do  pay  to  the  plaintiffs'  half 
of  the  amoimt  so  taxed,  following  herein  WiUmoU  v. 
Barber,  17  Ch.  D.  772. 

Solicitors,  Cann  d;  Son,  for  W,  T,  McOawon,  Brsd- 
ford;  Ullithome,  Carrey,  &  Villiers,  for  IF.  <fe  0. 
Burr  &  Co.,  Eeighley. 


Chan.  Div.  I  x„|„  - 

North,  J./  -^"^y^- 

Brinsden  v.  Williams  &  Bartlktt.  (o.) 

Solicitor  acting  both  for  mortgagor  and  mortgagee — Inr 
sufficient  security — Liability  of  solicHor. 

In  a  mortgage  transaction  in  which  the  same  firm  of 
solicitors  acted forbothparties,  but  in  which  the  mortgagees^ 
who  were  trustees,  acted  on  their  own  responsibility,  with 
full  knowledge  of  the  value  of  the  security,  a  mimber  &/ 
the  firm  received  the  money  intended  to  be  ad^janctd^  whick 
he  paid  into  the  firm* s  banking  account.  Two  days  later 
he  presented  a  cheque  of  his  firm  to  the  same  amount  at  a 
bank  at  which  the  title  deeds  were  deposited  as  seewrity 
for  the  mortgagors*  overdraft,  and  received  the  dtods. 
The  security  having  proved  insufficient,  it  was  tomght  to 
make  the  solicitor,  who  ufos  then  the  sole  survivif 
member  of  his  firm,  responeible,  on  the  ground  that  i* 
had  advised  the  mortgage,  and  that  the  money  had  pamei 
through  his  firm* s  bank. 

Held,  that,  the  trustees  having  acted  on  their  retponst- 
bility,  the  solicitors  were  not  responsible ;  and  that  tit 
fact  of  the  solicitor  being  employed  as  agent,  and  the 
money  having  been  paid  through  his  firm,  did  noi  mah 
him  liable  to  make  up  the  deficiency. 

Trial  of  action. 

This  was  an  action  to  make  a  solicitor  re^onaihfe 
for  the  loss  incurred  by  the  investment  of  tnut  money 
upon  security,  which  in  the  result  proved  inanfficject 

The  facts  were  as  follows:— In  1881  laaac  WHliaBS^ 
havizig  his  current  aooount  overdrawn,  had  dmwted 
the  deeds  of  certain  property  with  the  Natiooal 
Bank,  Bayswater,  to  secure  the  overdraft.  He  con- 
sulted a  firm  of  solicitors  (who  acted  for  hadi 
parties  in  the  transaction),  of  whom  the  defcndmt 
Bartlett  was  the  only  survivor,  with  a  view  to 
obtaining  a  loan  of  £2,000  or  £3,000.  Mr.  Baitlstt 
proposed  the  security  to  Messrs.  C.  F.  and  B.  Baxtsr, 
the  trustees,  who  inspected  the  property  and  oob- 
sidered  for  themselvee  whether  it  was  advisable  to 
lend  trust  money  upon  the  proposed  security.  Jjnts- 
views  took  place,  and,  having  regard  to  the  fact  tibit 
part  of  the  security  was  a  brickfield,  £2,500  obIj 
was  advanced.  Mr.  Bartlett,  having  obtaiiMd  is 
undertaking  from  the  mortgagees  to  execute  the  mort- 
gage, received  a  cheque  mm  E.  Baxter,  wiw  wm 
then  the  sole  trustee,  on  the  7th  of  January,  IS^ 
for  £2,500,  which  he  paid  into  his  firm's  huikmg 
account.  On  Uie  following  Monday,  at  9.30,  ht 
handed  a  cheque  on  his  own  firm's  banken  for 
£2,500  to  the  National  Bank  at  Bayswater*  a»i 
obtained  the  deeds.     The   mortgage  was  acteADr 

(a.)  Reported  by  J.  Abthub  Pbice,  Esq., 
at-Law. 
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completed  on  the  Idth  of  January,  1882,  but  was 
dated  the  9th  instant. 

The  plaintiff  in  the  action  was  a  widow,  Mrs. 
Brinsden,  who,  under  the  terms  of  a  settlement  dated 
1840,  was  the  sole  benefioiary  entitled  to  the  trust 
funds.  The  action  was  brought  against  Williams  & 
Bartlett,  but  Williams  did  not  appear,  and  judgment 
was  given  against  him. 

Swin/m  Eady,  Q.C\,  and  A  a'B.  Terrell,  for  the 
plaintiff — ^The  case  is  practically  indistinguishable 
from  Blyih  ▼.  Fladgate,  39  W.  B.  422,  [1891]  1  Oh. 
337.  There  is  no  question  but  that  the  defendant's 
firm  received  the  moneys,  and  that  is  sufficient  to 
make  every  member  of  the  firm  responsible. 

Cozene-Hardy,  Q.C.,  ti.  Hall,  Q.C,  and  Davenport, 
for  the  defendant  Bartlett. — ^The  case  differs  from 
Blyth  V.  Fladgate.  The  trustees  had  full  knowledge 
of  all  the  facts  and  acted  on  their  own  responsi- 
bility. The  defendants'  firm,  at  the  outside,  were 
only  their  agents. 

Swin/en  Eady,  Q.C.,  in  reply. 

North,  J.  [after  stating  the  facts,  continued :—] 
The  property  is  now  an  insufficient  security,  and  the 
trustee  is  not  in  a  position  to  make  good  the  loss  that 
has  been  incurred.  A  claim  is  therefore  made  against 
the  surviving  member  of  the  firm  of  solicitors  who 
acted  for  both  parties.  His  firm  were  in  the  position 
of  law  agents,  and  it  is  clear  that  the  parties  were 
told  that  the  investment  might  not  be  a  proper  one 
for  the  investment  of  trust  money,  but  that  they  dis- 
regarded the  advice.  The  solicitors  acted  both  for 
the  mortgagor  and  the  mortgagees.  But,  in  my 
opinion,  the  Baxters  acted  upon  their  own  responsi- 
lulity  in  considering  whether  the  money  should  be 
lent  upon  this  security.  Neglect  on  the  part  of  the 
solicitors  is  suggestea ;  but  this  I  am  unable  to  per- 
ceive. At  all  events,  all  claim  in  respect  of  neglect 
is  statute-barred,  so  it  is  immaterial.  These  persons 
being  solicitors  employed  by  the  two  parties  allowed 
them  to  make  terms  with  one  another,  and  I  cannot 
see  that  they  incurred  any  liability  thereby. 

But  it  is  said  they  actually  received  trust  moneys. 
By  an  arrangement  with  the  mortgagees  they 
took  the  deeds  from  the  bank ;  but  I  think  that  they 
would  have  incurred  no  liability  even  if  they  had  ac- 
tually received  bank  notes  instead  of  a  cheque,  which 
they  kept  from  Saturday  afternoon  untu  Monday 
morning.  The  agent  for  the  purpose  of  receiving 
the  deeds  from  the  bank,  who  only  obeyed  the  instruc- 
tions of  his  principal,  is  in  no  way  a  trustee,  and  the 
action,  as  against  Mr.  Bartlett,  must  be  (Usmissed, 
with  costs. 

Solicitors,  FladgaUa  ;  Ford,  Lloyd,  Bartlett,  &  Co, 


Chan.Div.  )  ^      . 

Vaughan  WiUiams,  J.  )  ^^y  ^• 

In  re  Harvey  Oyster  Co.  (Limited). 
Ormerod's  Case,  (a.) 

Company —  Winding  up  —  Contributory —  Underwriting 
agreement — Application  for  shares. 
By  an  undenoriting  letter  the  underwriter  agreed^  if 
%nd  when  called  on  by  the  promoter  of  a  company  within 
Ihree  months,  to  subscribe  for,  or  find  subscribers  for,  a 
certain  number  of  shares,  the  letter  to  be  sufficient 
itUhority  to  authorize  the  promoter,  in  the  event  of  the 
thares  not  being  taken  up  as  aforesaid,  to  subscribe  for 
tltares  in  the  underwriter's  name,  and  for  the  shares  to 

(a.)  Beported  by  V.  db  S.  Fowke,  Esq.,  Barrister- 
at-Law. 


be  allotted  to  him.  The  underwriter  was  never  called 
upon  to  subscribe,  or  find  responsible  subscribers,  for  the 
shares. 

Held,  that  the  letter  was  not  an  application  for  allot- 
ment, but  only  an  authority  to  subscribe  for  shares  in  the 
underwriter's  name  if  he  did  not  subscribe,  or  find 
responeible  subscribers,  if  and  when  called  upon  to  do  so. 

Ex  parte  Audain,  37  W.  R.  674,  42  CL  D.  1,  dis- 
tinguished. 

Summons. 

This  was  a  summons  that  the  list  of  contributories 
of  the  above-named  company  and  the  liquidator's 
certificate  finally  settling  the  same  might  be  varied 
by  excluding  the  name  of  the  applicant  therefrom, 
and  that  the  liquidators  might  be  ordered  to  pay  the 
costs  of  the  application. 

The  applicant  had  signed  an  underwriting  letter 
directed  to  the  promoter  of  the  company  in  the 
following  form  for  1,000  shares: — **  I  agree  for  the 
consideration  hereinafter  stated  at  any  time  within 
three  months  from  the  date  hereof,  if  and  when  called 
upon  by  you,  to  subscribe  or  find  responsible  sub- 
scribers of  shares  of  £1  each  of  this  company  you  may 
require  not  exceeding  1,000  in  accordtmce  with  the 
terms  of  the  prospectus  dated  the  8th  of  April,  1893, 
and  to  pay,  or  cause  to  be  paid,  the  instalments  upon 
the  said  shares  in  accordance  with  the  terms  of  the 
said  prospectus,  in  consideration  whereof  you  are  to 
pay  me  a  commission  of  five  per  cent,  in  respect  of 
each  of  the  said  1,000  shares."  Then  followed  a 
clause  relieving  the  underwriter  from  liability  on  the 
shares  being  subscribed  for  by  the  public  and  pro- 
viding for  the  payment  of  the  agreed  commission. 
The  underwriting  letter  continued  thus :  '*  This  agree- 
ment is  to  be  irrevocable  and  to  be  sufficient  in  itsdf 
to  authorize  you,  in  the  event  of  my  not  subscribing 
or  finding  responsible  subscribers  as  above  mentioned, 
to  subscribe  for  the  said  shares  in  my  name  and  to 
authorize  the  directors  of  the  company  to  allot  such 
shares  in  my  name  and  to  enter  my  name  in  the  com- 
pany's register  in  respect  thereof.  It  is  a  condition 
precedent  of  my  liability  to  subscribe  or  find  sub- 
scribers as  aforesaid  that  the  said  prospectus  shall  be 
properly  issued  to  the  public,  that  sufficient  copies  of 
&uch  f prospectus  shall  be  printed  and  circulated 
ajQong  responsible  persons.—!  am,"  &c. 

No  application  was  made  to  the  applicant  either  to 
subscribe  or  find  responsible  subcribers.  On  the 
strength  of  the  letter  an  application  for  shares  was 
made,  and  the  shares  were  allotted  on  the  27th  of 
April,  1893.  and  the  applicant  was  settled  on  the  list 
in  respect  thereof. 

Cane  {Gore  Browne  with  him),  for  the  summons. 

Harry  Greenwood,  for  the  liquidator. 

The  following  cases  wore  referred  to  :  The  Brussels 
Palace  of  Varieties  v.  Prockter,  10  T.  L.  R.  72,  and  Ex 
parte  Audain,  37  W.  R.  674,  42  Ch.  D.  1. 

Vaughan  Williams,  J.— I  think  the  name  of  the 
applicant  has  been  wrongly  put  upon  the  register, 
and  ought  to  be  removed  from  the  list  of  contribu- 
tories. I  am  of  opinion  that  there  was  no  authority 
to  make  the  application  for  shares.  The  case  is  the 
same  as  if  a  stranger  had  been  put  on  the  list,  and 
the  person  whose  name  is  placed  on  the  list  is  under 
no  liability.  I  agree  that  the  applicant  was  liable 
within  three  months  to  be  called  on  to  subscribe,  or 
find  responsible  subscribers,  to  the  agreed  extent,  but 
it  is  common  ground  that  no  application  was  made  to 
him  to  subscribe  or  find  responsible  subscribers.  It 
had  been  said  that  the  letter  was  meant  to  be  used 
as  an  authority  to  apply  for  shares,  therefore  there 
has  been  no  call  made  on  the  underwriter  to  subscribe 
or  find  responsible  subscribers.     The  applicant  has 
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neyer  been  called  on.  If  he  had  been  he  might  per- 
haps have  been  liable.  In  Ex  parte  Audain  the  qaes- 
tion  was  raised  whether  the  person  signing  the  letter 
intended  that  it  should  be  used  immediately  as  an 
application  for  shares.  What  ultimately  turned  the 
court  was  the  postcript  to  the  letter,  which  was  as 
follows: — "  We  further  agree  to  pay  the  application 
money  upon  an^  balance  of  shares  required  to  make 
up  the  10,000  within  one  week's  date."  Cotton,  L.J., 
says:  "The  postcript  to  the  letter  written  by  the 
applicant  shows  that  he  considered  that  what  he  had 
done  amounted  to  an  application,  and  that  he  himself 
treated  the  letter  not  only  as  a  g^rantee,  but  as  an 
application  for  allotment,  and  in  my  opinion  it  must 
l^  regarded  as  an  application  to  take  the  balance  of 
the  shares  required  to  make  up  the  10,000."  It  was 
not  intended  that  the  letter  in  the  present  case  should 
be  so  treated. 

Solicitors,  E,  0.  JRawUnga ;  Farmer^  Oray,  ct  Totten- 
ham, 


July  19. 


Q.  B.  Div.  J 

(Mathew  and  Day,  JJ.)  j 

De  Peyeecave  v.  Nicholson,  (a.) 

Receiver — Equitable    execution — Goods  and  chaUels   of 
judgment  debtor — Jurisdiction  of  court  to  order  sale  of 
goods  and  chattels. 
The  court  has  no  jurisdiction  to  order  a  sale  of  the 

goods  and  chattels  of  a  judgment  debtor  in  favour  of  a 

judgment  creditor  who  has  been  appointed  receiver  of  such 

property. 

Appeal  from  an  order  of  Bruce,  J.,  at  chambers. 

The  plaintiff  had  recovered  a  judgment  against  the 
defendant  for  a  sum  of  about  £24  and  costs,  for  rent. 
The  defendant  had  some  furniture  which  she  had 
warehoused. 

The  judgment  being  unsatisfied,  the  plaintiff 
applied  ex  parte  at  chambers  and  obtained  an  order 
from  Grantham,  J.,  appointing  him  receiver  of  the 
goods,  with  liberty  to  apply. 

The  order  appointing  the  plaintiff  receiver  was 
served  upon  the  warehouseman,  who  had  a  lien  upon 
the  furmture  for  his  warehouse  charges. 

The  plaintiff  afterwards  took  out  a  summons  for 
leave  to  sell  the  furniture  to  satisfy  the  debt.  Bruce, 
J.,  ii^ade  no  order  on  this  summons,  on  the  ground 
that  a  receiver  ought  not  to  have  been  appointed  in 
the  first  instance,  as  there  was  no  impediment  to 
legal  execution.  He  thereforo  refused  to  order  a  sale 
of  the  furniture,  and  the  plaintiff  appealed. 

Fyke,  Q,C\,  and  E.  J.  Davis,  for  the  plaintiff.— As 
the  warehouseman  had  a  lien  on  the  furniture  for  his 
warehouse  charges,  the  sheriff  could  not  have  gone 
in  and  seized  under  a  fi,  fa.  There  was  no  remedy, 
therefore,  by  legal  execution,  and  there  was  no  other 
remedy  than  by  the  appointment  of  a  receiver.  The 
receiver  having  been  appointed  this  romedy  would  be 
useless  unless  a  sale  were  ordered. 

H,  A,  Forman,  for  the  defendant. — Before  the  Act 
1  &  2  Vict.  c.  110  there  was  no  power  of  sale  with 
reg^ard  to  lands  when  a  receiver  had  been  appointed 
by  way  of  equitable  execution.  Under  section  18  of 
that  Act  and  the  27  &  28  Vict.  c.  112  the  court  was 
given  power  to  order  a  sale  of  the  debtor's  lands 
when  a  receiver  had  been  appointed.  This  legislation 
did  not  extend  to  goods  and  chattels,  so  that  there 
is  no  corresponding  legislation  with  regard  to  the  sale 


(a.)  Beported  by  Sir  Sherston  Ba£ER,  Barrister- 
at-Law. 


of  the  debtor's  goods  and  chattels.  The  case,  more- 
over, is  absolutely  concluded  by  authority,  for  in  the 
case  of  Flegg  v.  PrentU,  [1892]  2  Ch.  428,  42  W.  R. 
Dig.  96,  Stirling,  J.,  decided  the  exact  point  tbt 
when  a  receiver  has  been  appointed  as  to  pofosal 
estate  of  the  execution  debtor,  by  way  of  eqmtabb 
execution,  the  court  has  no  jurisdiction  to  order  a 
sale  of  such  personal  estate. 

Pyke,  Q,C,,  in  reply,  referred  to  a  dictum  of  Lord 
Esher,  M.B.,  in  Levasseur  v.  Mason  and  Barry,  ^ 
W.  B.  596,  [1891]  2  Q.  B.  73.  as  showing  that  there 
is  a  power  to  order  a  sale  of  goods  and  chattels  is 
such  cases. 

B.  G,  Glenn,  for  the  warehouseman. 

The  Court,  following  the  authority  of  FUm  t. 
Prentis,  held  that  they  had  no  jurisdiction  to  order  a 
sale  of  goods  and  chattels  in  such  a  case,  and  the^ 
dismissed  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Boston  A  GargiU. 

Solicitors  for  the  defendant,  GoUyer  A  GoUyer, 

Solicitor  for  the  warehouseman,  G,  TiUing, 


a  B.  Div.  )  j„,    ,- 

(Wills  and  Kennedy,  JJ.)  J  '"^^  ^*- 

East  London  Waterworks  Co.  v,  Charles.  («.) 

Water  company — Summary  recovery  of  rates — Li&^ 
of  time— Waterworks  Clauses  Act,  1847  (10  Ftd.  c 
17),  ss,  74,  85 — Railways  Clauses  Consciidatioh  Ad, 
1845  (8  <fc  9  Vict,  c.  200),  s.  140— /Summary  /htv- 
diction  Act,  1879  (42  cfc  43  Vidt,  c  49),  «.  6.  3^ 
11  &  12  Vict,  c,  43  {Jervis's  Act),  ss.  1,  11. 

The  determination  by  justices,  under  section  140  ufiif 
Railways  Clauses  Act,  1845,  of  the  amount  to  be  paid  h 
the  company  or  party  liable  to  pay  the  same,  is  an  cri^ 
of  the  justices  for  the  payment  of  money  made  «po«  i 
complaint  within  section  11  o/ll  ib  12  Vui,  c  43,  tpi*V^ 
limits  the  time  for  making  a  complaint  to  six  mo^'^ 
from  the  time  when  the  matter  of  the  complaint  arxm. 

Where,  therefore,  a  water  company  sedcs  to  rta«r 
arrears  of  water  rates  before  a  metropolitan  magiitr^ 
under  their  special  Act  and  the  Waterworks  Clatues  Aft 
1847,  with  which  section  140  of  the  Railways  CUatf 
Act,  1845,  is  incorporated,  and  the  rates  have  bee*  i^ 
for  more  than  six  months  before  the  issue  of  the  summ^* 
for  their  recovery,  the  magistrate  has  no  jurisdidia*  ^ 
entertain  the  matter. 

Case  stated  by  a  metropolitan  police  magistrate. 

The  respondent  was  summoned  before  the  ms^ 
trate  to  answer  the  appellants*  claim  for  ^kte  samd 
£6  128.  alleged  to  be  due  for  water  rates  cbargmbk 
in  respect  of  certain  bouses  in  the  parish  A  Al 
Saints,  Poplar,  within  the  metropolitan  pofiff 
district. 

The  annual  value  of  each  of  the  said  honsai^ 
not  exceed  £20,  and  during  the  time  in  reroect  ^ 
which  the  appellants  made  the  said  dann  the  ts^ 
houses  were  supplied  with  water  by  the  app^i^ 
company. 

The  respondent  during  the  period  in  re^eet  d 
which  the  appellants'  dsim  was  made  reoskftd  Ha 
rents  of  the  said  houses,  either  on  his  own  aecoast  it 
as  agent  or  receiver  for  some  person  interested  tkrfo. 
and  was  liable  to  the  payment  of  anv  wstv  n^ 
that  might  be  chargeable  in  respect  of  tae  sud  bo«* 

(a.)  Reported  by  T.  R.  Colquhoun  Dux,  Sq- 
Barrister-at-Law. 
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High  Coubt. 

East  London  Waterworks  Co.  v.  Charles. 

High  Court. 

(see  East  London  Waterworks  Act,  18d3  (16  &  17 
Vict.  c.  166,  8.  81)). 

It  was  admitted  that  the  £6  128.  so  claimed  by  the 
appeUants  had  become  due,  and  had  been  demanded 
more  than  six  months  before  the  18th  day  of  January, 
1894,  when  the  summons  was  issued,  and  objection 
was  thereupon  made  by  the  respondent  (with  other 
objections)  that  the  jurisdiction  of  the  mi^istrate  was 
ousted  by  section  11  of  Jervis*s  Act.  It  was  con- 
tended by  the  appellants  that  that  section  did  not 
apply  to  proceedings  in  respect  of  water  rates. 

The  magistrate  was  of  opinion  that  the  respondent's 
contention  was  riffht,  and  he  made  an  order  msmissing 
the  appellants'  daim  as  being  for  water  rates  due 
and  demanded  more  than  six  months  before  the  com- 
plaint was  made. 

The  question  for  the  opinion  of  the  court  was 
whether  that  decision  was  correct  in  law. 

If  the  court  should  be  of  opinion  that  the  decision 
was  correct  in  law  the  order  was  to  stand,  if  other- 
wise the  court  was  prayed  to  remit  the  case  to  the 
magistrate  in  order  that  he  might  decide  upon  the 
other  points  raised  by  the  respondent. 

The  following  sections  of  statutes  were  referred 
to  by  the  parties : — 
•11  &  12  Vict.  c.  43  (Jervis's  Act). 
Section  1. — **  In  all  cases  where  a  complaint  shall 
be  made  to  any  such  justice  or  justices  upon  which  he 
or  they  have  or  shall  have  authority  by  law  to  make 
any  order  for  the  payment  of  money  or  otherwige, 
then  and  in  every  such  case  it  shall  be  lawful  for 
such  justice  or  justices  of  the  peace  to  issue  his  or 
their  summons,"  &c. 

Section  11.—  "  In  all  cases  where  no  time  is  already 
or  shall  hereafter  be  specially  limited  for  making  any 
such  complaint  or  laying  any  such  information  in  the 
Act  or  Acts  of  Parliament  liolating  to  each  particular 
case  such  complaint  shall  be  made  and  such  informa- 
tion shall  be  laid  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  or 
information  respectively  arose." 

The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49). 

Section  6. — **  Where,  under  any  Act,  whether  past 
or  future,  a  sum  of  money  claimed  to  be  due  is 
recoverable  on  complaint  to  a  court  of  summary 
jurisdiction,  and  not  on  information,  such  sum  shall  be 
deemed  to  be  a  civil  debt,  and  if  recovered  before  a 
court  of  summary  jurisdiction  shall  be  recovered  in  the 
manner  in  which  a  sum  declared  by  this  Act  to  be  a 
civil  debt  recoverable  summarily  is  recoverable  under 
this  Act,  and  not  otherwise,  and  the  payment  of  any 
costs  ordered  to  be  paid  by  the  complainant  or 
defendant  in  the  case  of  any  such  complaint  shall 
be  enforced  in  like  manner  as  such  civil  debt,  and  not 
otherwise." 

Section  35. — '<  Any  sum  declared  by  this  Act  or  by 
any  future  Act  to  be  a  civil  debt  which  is  recoverable 
Bunimarily,  or  in  respect  of  the  recovery  of  which 
jurisdiction  is  given  by  such  Act  to  a  court  of 
summary  jurisdiction,  shall  be  deemed  to  be  a  sum  for 
payment  of  which  a  court  of  summary  jurisdiction 
has  authority  by  law  to  make  an  order  on  com^^aint 
in  pursuance  of  the  Summary  Jurisdiction  Acts :  Pro- 
vided as  follows : — 

'<  (1)  A  warrant  shall  not  be  issued  for  apprehending 
any  person  for  failing  to  appear  to  answer  any  such 
complaint. 

**  (2)  An  order  made  by  a  court  of  summary  jurisdic- 
tion for  the  payment  of  any  such  civil  debt  as  afore- 
said, or  of  any  instalment  uiereof,  or  for  the  payment 
of  any  costs  in  the  matter  of  any  such  complaint, 
-whether  ordered  to  be  paid  by  the  complainant  or 
defendant,  shall  not  in  default  of  distress  or  otherwise 
be  enforced  by  imprisonment  unless  it  be  proved  to 


the  satisfaction  of  such  court,  or  of  any  other  court  of 
summary  jurisdiction  for  the  same  county,  borough, 
or  place,  that  the  person  making  default  in  payment 
of  such  civil  debt,  mstalment,  or  costs  either  has  or 
has  had  since  the  date  of  the  order  the  means  to  pay 
the  sum  in  respect  of  which  he  has  made  default  and 
has  refused  or  neglected,  or  refuses  or  neglects,  to  pay 
the  same,  and  in  any  such  case  the  court  shall  have 
the  same  power  of  imprisonment  as  a  county  court 
would  for  the  time  being  have  under  the  Debtors 
Act,  1869,  for  default  of  payment  if  such  debt  had 
been  recovered  in  that  court,  but  shall  not  have  any 
greater  power." 

By  section  3  of  the  East  London  Waterworks  Act, 
1853  (16  &  17  Vict.  c.  166),  the  Companies  Glauses 
Consolidation  Act,  1845,  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the  Waterworks  Clauses 
Act,  1847,  except  certain  provisions  not  material  to 
this  case,  are  incorporated  with  that  Act. 

Waterworks  Clauses  Act,  1847  (10  Vict.  c.  17). 

Section  74. — "  If  any  person  supplied  with  water 
by  the  undertakers,  or  liable  as  herein  or  in  the 
special  Act  provided  to  pay  the  water  rate,  neglect 
to  pay  such  water  rate  at  any  of  the  said  times  of 
payment  thereof,  the  undertakers  .  .  .  may  re- 
cover the  rate  due  from  such  person  if  less  than  £20, 
with  the  expenses  of  cutting  off  the  water  and  costs 
of  recovering  the  rate  in  the  same  manner  as  any 
damages  for  the  recovery  of  which  no  special  provi- 
sion is  made  are  recoverable  by  this  or  the  special 
Act." 

Section  85. — "  With  respect  to  the  recovery  of 
damages  not  specially  provided  for  and  of  penalties, 
and  to  the  determination  of  any  other  matter 
referred  to  justices  or  to  the  sheriff,  be  it  enacted  as 
follows :  If  the  waterworks  be  in  England  or  Ireland 
the  clauses  of  the  Railways  Clauses  Consolidation 
Act,  1845,  with  respect  to  the  recovery  of  damages 
not  specially  provided  for  and  of  penidties,  and  to 
the  determination  of  any  other  matter  referred  to 
justices,  shall  be  incorporated  with  this  and  the 
special  Act." 

Kail  ways  Clauses  Consolidation  Act,  1845  (8  Vict, 
c.  20). 

Section  140. — "  And  with  respect  to  the  recovery 
of  damages  not  specially  provided  for  and  of 
penalties,  and  to  the  determination  of  any  other 
matter  referred  to  justices,  be  it  enacted  as  follows : — 

'*  In  all  cases  where  any  damages,  costs,  or  expenses 
are  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  directed  to  be  paid,  and  the  method  of 
ascertaining  the  amount  or  enforcing  the  payment 
thereof  is  not  provided  for,  such  amount  in  case  of 
dispute  shall  be  ascertained  and  determined  by  two 

i'ustices,  and  if  the  amount  so  ascertained  be  not  paid 
ij  the  company  or  other  party  liable  to  pay  the  same 
within  seven  days  after  demand  the  amount  may  be 
recovered  by  distress  of  the  goods  of  the  company  or 
other  party  liable  as  aforesaid,  and  the  justices  by 
whom  the  same  shall  have  been  ordered  to  be  paid, 
or  either  of  them,  or  any  other  justice  on  application 
shall  issue  their  or  his  warrant  accordingly." 

Section  142, — **  Where  in  this  or  the  special  Act 
any  question  of  compensation,  expenses,  charges,  or 
damages,  or  other  matter  is  referred  to  the  determina- 
tion of  any  one  justice  or  more  it  shall  be  lawful  for 
any  justice,  upon  the  application  of  either  party,  to 
summon  the  other  party  to  appear  before  one  justice 
or  before  two  justices,  as  the  case  may  requite,  at  a 
time  and  place  to  be  named  in  such  summons,  and 
upon  the  appearance  of  such  parties,  or  in  the  absence 
of  any  of  them,  upon  proof  of  due  service  of  the 
summons,  it  shall  be  lawful  for  such  one  justice  or 
such  two  justices,  as  the  case  may  be,  to  hear  and 
determine  such  question,  and  for  that  purpose  to 
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examine  such  patties,  or  any  of  them,  or  their 
witnesses  on  oath,  and  the  cost  of  every  such  inquiry 
shall  be  in  the  discretion  of  such  justices,  and  they 
shall  determine  the  amount  thereof. 

Water  Companies  (Kegulation  of  Powers)  Act,  1687 
(50  &  51  Vict.  c.  21). 

Section  4. — "Where  the  owner  and  not  the  occu- 
pier is  liable  by  law  or  by  agreement  with  the 
water  company  to  the  payment  of  the  water  rate 
in  respect  of  any  dwelling  -  house  or  part  of  a 
dwelling-house  occupied  as  a  separate  tenement  no 
water  company  shall  cut  off  the  water  supply  for 
non-payment  of  the  water  rate,  but  such  water 
rate,  without  prejudice  to  the  other  remedies  of  the 
company  for  enforcing  payment  thereof  from  such 
owner,  shall,  together  with  interest  thereon  at  the 
rate  of  five  pounds  per  centum  per  annum  computed 
from  the  expiration  of  one  month  from  the  time 
when  the  same  has  been  claimed  by  the  company 
until  receipt  thereof  by  the  company,  be  a  charge  on 
such  dwelling-house  in  priority  to  all  other  charges 
affecting  the  premises,  and  (without  prejudice  to  such 
charge)  the  amount  may  be  recovered  with  the  costs 
incurred  from  the  owner  or  from  the  occupier  for  the 
time  being  in  the  same  manner  as  water  rates  may 
by  law  be  recovered. 

Jt.  M,  Bratft  for  the  appellants. — The  magistrate 
had  jurisdiction.  These  are  not  proceedings  to 
which  section  11  of  Jervis's  Act  applies.  The  com- 
pany's special  Act  and  the  enactments  incorporated 
with  it  provide  this  method  of  settling  a  dispute  be- 
tween the  water  company  and  a  person  liable  to  pay 
the  water  rate,  and  there  is  no  complaint  within  the 
meaning  of  section  11  :  Mayer  v.  Harding ,  17 
L.  T.  N.  S.  140,  16  W.  R.  C.  L.  Dig.  90. 

Travers  HumphreySt  for  the  respondent. — The  magis- 
trate was  right  in  holding  that  he  had  no  jurisaic- 
tion.  The  proceedings  are  not  taken  merely  in  order 
to  determine  the  amount  payable  :  their  object  is  to 
obtain  from  the  magistrate  an  order  for  payment,  and 
he  has  power  to  make  such  an  order:  Railways 
Clauses  Act,  1845,  s.  140.*  Such  proceedings  are  in 
the  nature  of  a  "complaint,"  and  section  11  of 
Jervis's  Act  applies :  Reg,  v.  Edwards,  13  Q.  B.  D. 
586,  32  W.  R.  Big,  105.  Moreover,  the  sum  here 
claimed  is  a  civil  debt  within  section  6  of  the 
Summary  Jurisdiction  Act,  1879,  and  any  such  debt 
is  by  section  35  of  that  Act  declared  to  be  **  a 
sum  for  payment  of  which  a  court  of  summary  juris- 
diction has  authority  by  law  to  make  an  order  on 
complaint,  in  pursuance  of  the  Summary  Jurisdiction 
Acts."  These  enactments  clearly  make  these  pro- 
ceedings a  complaint  within  section  11  of  Jervis*s 
Act. 

Brag,  in  reply. — Section  140  of  the  Railways 
Clauses  Act,  1845,  does  not  give  the  magistrate  power 
to  make  an  order  for  payment ;  it  only  makes  provi- 
sion for  the  ascertainment  of  sums  which  are  payable 
under  other  sections  of  the  same  Act.  Jervis*8  Act 
does  not  expressly  allude  to  the  Railways  Clauses  Act, 
and  it  cannot  have  been  intended  to  alter  the 
procedure  under  that  Act,  which  had  been  so  recently 
established.  Beg,  v.  Edwards  deals  with  section  24  of 
the  Lands  Clauses  Act,  1845,  and  is  not  in  point. 

Wills,  J. — I  have  come  to  the  conclusion  that  this 
is  a  case  to  which  section  1 1  of  Jervi8*s  Act  applies, 
and  that  the  decision  of  the  magistrate  was  right. 
We  must  deal  with  the  matter  consecutively.  Section 
74  of  the  Waterworks  Clauses  Act,  1847,  provides  that 
the  undertakers  may  recover  the  rates  due  in  the  same 
manner  as  damages  for  which  no  special  provision  is 
made  are  recoverable  by  that  Act  or  the  special  Act. 
The  reference  there  is  Clearly  to  section  85  of  the  same 


Act,  which  contains  a  provision  as  to  the  recovery  of 
damages  not  specially  provided  for.  The  retolt  of 
these  two  sections  is  that  these  rates  are  recoverable 
by  the  method  specified  in  the  Railways  Clauses  Act, 
1845,  with  respect  to  the  recovery  of  damages  not 
specially  provided  for — that  is,  by  the  method  ^pedfied 
in  section  140  of  the  Railways  Clauses  Act.  it  is 
dear  that  the  procedure  mentioned  in  that  sectum  is 
to  apply  unless,  as  was  the  case  in  Reg,  v.  EdwaM*, 
there  is  a  reason  to  the  contrary  arising  out  of  the 
nature  of  the  subject-matter.  [His  lordship  read 
section  140  of  the  Railways  Clauses  Act.  1845,  aod 
continued:—]  That  section  does  not  say  pred^y 
how  an  order  is  to  be  made  by  the  jostioes,  bat  it 
assumes  that  an  order  for  payment  of  a  sum  of  moDef 
can  be  mad^  by  them.  The  "  det^mination  "  by  tlu 
justices  must  amount  to  an  order  for  payment,  other- 
wise the  later  provision  of  the  section  as  to  the  mat 
of  a  warrant  could  have  no  application,  and  the  section 
would  be  inconsistent  with  itself.  I  think,  therefore, 
that  the  order  of  the  justices  determining  the  amoont 
payable  is  equivalent  to  an  order  to  pay. 

Reg,  Y^dtvards  was  no  doubt  a  decision  upoa  a 
section  of  a  different  Act,  but  the  subject  of  the 
decision  is  germane  to  the  matter  which  is  befoie 
us ;  and  if  the  justices  have  power  to  make  an  order 
for  the  payment  of  money  I  think  the  remarks  of  the 
judges  m  that  case  are  in  point  here. 

I  think  section  142  of  the  Railways  CUoses  Act 
applies  also,  so  as  to  make  it  competent  to  either 
party  to  summon  the  other  party  as  a  witneti;  bot 
whether  that  section  does  or  does  not  apply,  I  do  not 
think  it  can  exclude  the  application  of  se^ion  140, 
which  is  applied  in  terms  by  the  other  Acts  to  whA 
we  have  been  referred. 

In  determining  whether  or  not  section  11  cf 
Jervis*s  Act  applies  to  a  particular  case  two  qaeitiaof 
must  be  answered  in  the  affirmative— is  there  a 
complaint  ?  and  is  it  a  complaint  upon  which  sa 
order  can  be  made  for  the  recovery  of  a  wnn  of 
money  ?  Whatever  was  the  case  before  the  SuBuoarj 
Jurisdiction  Act,  1879,  came  into  force,  I  think  aectua 
6  of  that  Act  divides  proceedings  before  magistimtci 
into  two  classes — informations  and  complaints— «iid 
the  same  Act  provides  that  where  proceedings  are  m 
complaint  imprisonment  is  not  to  follow — that  is  to 
say,  consequences  which  ought  not  to  follow  npca 
proceedings  to  recover  a  civil  debt  are  not  to  follow. 
Unless  there  is  any  insuperable  difficulty  in  a)»[d7iii|: 
section  6  of  the  Act  of  1879  to  proceedings  ntch  ae 
these  I  think  it  ought  to  be  applied.  Before  that 
Act  was  passed  it  might  have  been  argued  that  tb«te 
proceedings  could  not  be  a  oomplaint  within  t^ 
meaning  of  Jervis's  Act,  because  the  Legislature  tf^ 
not  have  intended  that  imprisonment  should  foUov. 
That  danger  is  removed  by  the  Act  of  1879.  I  thiat. 
therefore,  that  these  proceedings  are  a  oompto* 
within  section  11  of  Jervis's  Act,  and  that  the«i 
months'  period  mentioned  in  that  section  affJ^ 
For  these  reasons  I  think  the  decision  of  the  nap*- 
trate  was  right. 

Kennedy,  J.— I  am  of  the  same  opinion,  sad  for 
the  sJbe  reasons. 

Appeal  dismiseed. 

Solicitors    for  the    appellants,   George  K^M  ^ 
Miller. 

Solicitors  for  the  respondent,  Saw  A  Sons. 

[th«  end.] 
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See  also  Practice,  7 

AircTiovEmr— 

See  Principal  and  Agent,  1 ;  Solicitor,  12 

BAZLMEVT — 

1.  Deposit  for  safe  custody — Statute  of  limifci- 
tions  (21  Jac  1,  c.  16),  s.  3— Money  advanced  on 
deposit  or  loan. — Tidd,  Be,  Tidd  v.  OvertU^  ghjx 
NOETH,  J.,  W.B.  25;  [1893]  3  Ch.  154;  62  L.  J. 
Ch.915 

2.  Bestaurant  keeper  —  Customer's  overooat'- 
Delivery  to  waiter— Sfegligenoe. — UUzen  v.  NicoU, 
Q.B.D.,  S.J.  26;  W.B.58;  [18W]  1  a  B.  92;  63 
L.  J.  aB,  289;  70L.T.  140 

BAKEK— 

See  Justices,  8 

BAHKEB— 

1.  Bank  of  England — Composition  payable  bj— 
Old  banking  firms — Sale  of  businesB  to  new  eoo- 
pany — Ceasmg  to  carry  on  businees — ^Bank  Charts 
Act,  1844  (7  &  8  Vict  c  32),  ss.  23,  24,  25-Buk 
Charter  Amendment  Act,  1856  (19  &  20  Yiot.  e. 
20),  s.  2.—PrescoU  dk  Co.  v.  Bank  of  En^amd,  AiTn 
SJ.  97;  [1894]  1  Q.  B.  351 ;  63  L.  J.  a  B.  Sfi; 
70  L.  T.  7 

2.  Canada,  Law  of— Ontario— Loan  by  broker  tc 
bank — ^Transfer  by  bank  manager  "in  trast"— 
London  and  Canadian  Loan  Agency  y.  Daggam,  PA 
[1893]  A.  C.  506 ;  63  L.  J.  P.  a  14 

3.  Exchange  contract — ^Undertaking  to  pay  ^ 
silver  sterling  monOT*— Condition  preoadent— Be- 
pudiation. — Sank  of  China,  dtc.  v.  Amerioam  7hi£*r 
Co.,  P.O.,  [1894]  A.  C.  266 ;  70  L.  T.  849 


4.  Negotiable  securities — ^Deposit  of  seemititf  iT 
broker— Authority  of  broker  to  {dedge— AmU>^ 
holder  for  value — ^Estoppel — ''Contango**  teMt- 
actions. — Bentinck  v.  London  Jbint'StodtBamk,  aui^ 
NOETH,  J.,  WJL  140 

5.  Stockbroker— Payment  of  proceeds  oi  mkd 
client's  stock  into  broker's  bank — ^Appropnatkii  hj 
bank  to  stockbroker's  overdraft  —  tkomfsm  r. 
Clydesdale  Bank,  H.L.,  62  L.  J.  P.  a  91 

See  also  Bill  of  Exchange,  1-8;  PaUimrisr 
9,  10. 
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BAVKBTJPTCT— 

1.  Act  of  bankruptcy — ^Assiffimieiit  of  whole  of 
debtor's  property -—Freeent  advance  —  Promise  of 
farther  a^ance — Bona  fides — ^Trade  debt. — Adminis- 
traior-Oeneral  of  Jamaica  v.  De  Mereado,  P.O.,  W.B. 
416;  [1894]  A.  C.  136 ;  63  L.  J.  P.  C.  70 ;  70  L.  T. 
179 

2.  Act  of  bankruptcy — Adoption  by  trustee  of 
debtor's  accountants  and  solicitors  —  Duty  of 
trustee. — Simonaen^  Re,  Trustee^  Ex  parte,  BKCY., 
[1894]  1  Q.  B.  433;  63  L.  J.  a  B.  242;  70 
L  T.  32 

3.  Act  of  bankruptcy  —  Bankruptcy  notice — 
Petition— Amendment — ^Bankruptcy  Act,  1883,  s.  4 
(1)  (^>-- Bankruptcy  Bules,  1886,  1890,  r.  143, 
Appendix,  Form  10. — Dunhill,  Be,  DunhUl,  Ex 
parte,  bkoy.,  [1894]  2  Q.  B.  234 

4.  Act  of  bankruptcy  —  Bankruptcy  notice — 
Beceiying  order  agamst  firm — Infant  partner — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  ss.  4-6, 
9,  110,  116— Bankruptcy  Bules,  1886,  rr.  260,  262, 
264.  —  Beattchamp  Brothers,  Be,  Beauchamp,  Ex 
parU,  APP.,  SJ.  12 ;  W.E.  110 ;  [1894]  1  a  B.  1 ; 
63  L.  J.  a  B.  101 ;  69  L.  T.  646 

6.  Act  of  bankruptcy — Notice  of  suspjension — 
Letter  "  without  prejudice  "  —  Admissibility  — 
Bankruptcy  Act,  1883,  s.  4,  sub-section  1  ih), — 
Daifdrey,  Be,  Holt,  Ex  parte,  BKOT.,  62  L.  J. 
a  B.  611 

6.  Annulment  of  adjudication — Creditor  making 
private  bargain  wiui  bankrupt  —  Subsequent 
administration  of  debtor's  estate  —  Claim  by 
creditor  in  respect  of  the  private  arrangement—- 
Public  policy. — McHenry,  Be,  Levita,  Ex  parte, 
McDermott  v.  Bovd,  oh.d.  nobth,  j.,  S.J.  468; 
W JL  474 ;  [1894]  2  Ch.  428 ;  app.,  S  J.  667 

7.  Annulment  of  adjudication  —  Payment  of 
creditors  in  full— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  62),  s.  36,  sub-section  1. — Burnett,  Be, 
Official  Beceiver,  Ex  parte,  BKOY.,  SJ.  311 ;  W.E. 
368 ;  63  L.  J.  Q.  B.  423 ;  70  L.  T.  386 

8.  Assets — ^Estate  of  banknmt — Following  trust 
money.SaUett,  Be,  Blane,  Ex  parte,  Q.B.D.,  63 
L.  J.  a  B.  67  ;  APP.,  W.E.  305 ;  [1894]  2  a  B.  237 ; 
63  L.  J.  Q.  B.  573;  70  L.  T.  361 

9.  Assets — ^Money  paid  by  client  to  solicitor 
before  bankruptcy — Costs— Claim  of  trustee  to 
money  in  hands  of  solicitor. — WhiHock  dt  Jackson, 
Be,  Official  Beceiver,  Ex  parte,  BKOY.,  63  L.  J.  Q.  B. 
246  ;  70  L.  T.  34 

10.  Assets— Money  paid  to  solicitor— Defence  on 
criminal  charge — Sohcitor's  right  of  retainer  for 
servioes  rendered  after  notice  of  bankruptcy. — 
Charlwood,  Be,  Masters,  Ex  parte,  bkoy.,  [1894]  1 
a  B.  643;  63  L.  J.  Q.  B.  344;  70  L.  T.  383 

11.  Assets — ^Partnership — ^Earnings  by  personal 
skill— Title  of  trustee— Bankruptcy  Act,  1883,  s. 
63. — Collins,  Ex  parte,  Bogers,  Be,  BKOY.,  [1894]  1 
O.  B.  426 ;  63  L.  J.  Q.  B.  178 ;  70  L.  T.  107 

12.  Assets — "Property  of  bankrupt" — ^Undis- 
charged bankrupt  trading  without  Imowledge  of 
trustee — Second  adiudication — ^Bights  of  drecutors 
to  property  acquired  by  trading — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62),  ss.  44,  64.— (TZarA.  Be, 
Beardmore,  Ex  parte,  APP.,  S.J.  492 ;  [1894]  2  Q.  B. 
393 ;  70  L.  T.  761 

13.  Contempt — ^Refusal  to  obey  subpoena  to  attend 
ootirt — Insufficient  sum  tendered  for  expenses — 
Contempt  of  court — Befusal  to  conmiit  for — Bank- 
ruptcy Act,  1883  ^46  &  47  Vict  c.  62),  s.  27— Bank-  I 


ruptcy  Bules,  1886,  rr.  70,  71.— Scrfaon,  Be,  HasUe, 
Ex  parte,  bkoy.,  70  L.  T.  382 

14.  Costs— Solicitor— Payment  by  debtors  to 
solicitors  to  secure  their  services  in  defence  on 
criminal  charge  and  other  matters — ^Verbal  agree- 
ment— Subsequent  act  of  bankruptcy— Bight  of 
trustee  in  bankruptcy  to  repayment — Solicitors  Act, 
1870  (33  &  34  Vict.  c.  28),  s.  ^,—BeyU  &  Craig,  Be, 
Cooper,  Ex  parte,  BKOY.,  SJ.  327 ;  W.E.  432 ;  70 
L.  T.  661 

16.  Deed  of  arrangement— Trustee's  accounts- 
Transmission  of  Termed  accounts  to  the  Board  of 
Trade— Bankruptcy  Act,  1890  (53  &  64  Vict.  c.  71), 
s.  25— Deeds  of  Arrangement  Rules,  1890.— Gor- 
man, Be,  Board  of  Trade,  Ex  parte,  APP.,  [1893] 
2  Q.  B.  369;  63  L.  J.  Q.  B.  34 ;  69  L.  T.  675 

16.  Disdaimeiv-Proof— Calls  on  shares— Person 
injured  by  disclaimer — Measure  of  damages  —Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  62),  s.  65  (7;. 
—HaUett,  Be,  National  Inswance  Co.,  Ex  pairte, 
BKOY.,  S  J.  632 ;  W.E.  651 

17.  Disqualification— ^Member  of  school  board — 
Person  adjudged  bankrupt  under  Bankruptcy  Act, 
1869— Bankruptcy  Act.  1883  (46  &  47  Vict.  c.  52), 
ss.  32.  169.— Ptdhorough  8c?iool  Board  Election  Peti- 
tion, Be,  Bourke  v.  NuU,  Q.B.D.,  70  L.  T.  26 ;  APP., 
S.J.  327;  WJL  388;  [1894]  1  a  B.  725 ;  63  L.  J. 
a  B.  497 ;  70  L.  T.  639 

18.  Examination — ^Discovery — Private  examina- 
tion— Application  to  take  depositions  off  file. — 
BeaU,  Be,  BeaU,  Ex  parte,  APP.,  [1894]  2  Q.  B.  136 ; 

63  L.  J.  a  B.  426  ;  70  L.  T.  643 

19.  Execution — Sheriff— Execution  for  more  than 
£60— Sale— Bankruptcy  Act,  1883,  s.  146.— Cfrau;- 
shaw  V.  Harrison,  BKOY.,  [1894]  1  Q.  B.  79 ;  63  L.  J. 
aB.  94 

20.  Execution — Sheriff— Costs  of  advertising  sale 
—Duty  of  sheriff— Bankruptcy  Act,  1883(46  &  47 
Vict.  c.  62),  s.  146— Bankruptcy  Act,  1890  (53  & 

64  Vict.  c.  71),  s.  11  (i.)— Bankruptcy  Bules,  1886, 
r.  US.— Crook,  Be,  Sheriff  of  Souihamptm,  Ex 
parU,  BKCY.,  S.J.  633  ;  W.E.  650 

21.  Fraudulent  preference— Payment  to  creditor 
after  petition— Protected  transactions — ^Bankruptcy 
Act,  1883  (46  &  47  Vict  c.  62),  ss.  48  and  49.— 
Badham,  Be,  Trustee,  Exparte,  BKOY.,  69  L.  T.  366 

22.  Jurisdiction — Sale  by  mortgagees  from  the 
bankrupt  of  his  reversion — Rights  of  trustee. — 
Evelyn,  Be,  General  Public.  Works  and  Assets  Co.,  Ex 
parte,  BKOY.,  S J.  479 ;  W.E.  612 ;  [1894]  2  a  B. 
302;  70  L.  T.  692 

23.  Lease— Covenant  not  to  assign — ^Assignment 
by  trustee  in  bankruptcy — liability  of  trustee  for 
rent  due. — Johnson,  Be,  Blackett,  Ex  parte,  BKOY., 
70  L.  T.  381 

24.  Partnership— Death  of  partner— Judgment 
against  firm— Aaministration  of  estate  of  deceased 
partner — ^Bankruptcy  Act,  1883,  s.  126. — Oviram, 
Be,  Ashuforth,  Ex  parte,  BKCY.,  63  L.  J.  Q.  B.  308  ; 
69  L.  T.  767 

25.  Partnership — ^Dissolution — Petitions  by  each 
partner — Consolidation— Jurisdiction — Bankruptcy 
Act.  1883.  ss.  106.  112.— AbboU,  Be,  BKOY.,  [1894] 
1  Q.  B.  442 ;  63  L.  J.  Q.  B.  263 ;  69  L.  T.  766 

26.  Partnership — ^Bights  of  trustee  of  bankrupt 
partner  as  against  execution  creditors  of  the  firm — 
Bankruptcy  Act,  1883  (46  &  47  Vict  c.  62),  ss.  46, 
46  (3>— Bankruptcy  Act,  1890  (63  &  64  Vict.  c.  71), 
s.  11  (1)  [2).— Bibb  V.  Brooke,  BKOY.,  S.J.  493; 
WJL  496;  [1894]  2  Q.  B.  338 
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27.  Practioe— Affidavit  in  proof  of  debtr—Oral 
evidence— Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
62),  8.  105  {5).— Stables,  He,  Smith  <fc  S<ms,  Ex  parte, 
BKOY.,  S.J.  420;  W.E.  448 

28.  Practice — Locua  standi  of  appellant  who  has 
not  appeared  in  court  below — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  104  (2),  Schedule  2,  r. 
2— Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s. 
3  (^y—LangWy,  Be,  Stephenson,  Ex  parte,  bkcy., 
a  J.  420;  W.E.  496 ;  63  L.  J.  Q.  B.  570 ;  70  L.  T. 
736 

29.  Practice — ^Appeal— Notice  of  appeal — Omis- 
sion to  send  copy  to  registrar — Bankruptcy  Bules, 
1886  and  1890,  r.  132.— Vitoria,  Be,  Vitoria,  Ex 
parte,  (No.  1),  app.,  S.J.  144;  W.B.  193;  [1894]  1 
Q.  B.  259;  63  L.  J.  a  B.  161 

30.  Practice  —  Appeal— Time  —  Order  "signed, 
entered,  or  otherwise  perfects  '*  —  Bankruptcy 
Rules,  1886  and  1890,  r.  ISO.—Helshy,  Be,  Trustee, 
Ex  parte,  APP.,  S.J.  203;  W.B.  218;  [1894]  1  Q.  B. 
742 ;  63  L.  J.  Q.  B.  265 ;  70  L.  T.  144 

31.  Practice — Appeal  from  county  court — ^Appeal 
from  incidental  oraer  of  judge  of  lligh  Court  to 
what  divisional  court  appeal  should  be  brought — 
Bankruptcy  Appeals  (County  Courts)  Act,  1884  (47 
&  48  Vict.  c.  9),  s.  2— Bankrupt^  Bules,  1886  and 
1890,  r.  134a.— DttnAtK,  Be,  WUson,  Ex  parU, 
Q.B.D.,  [1894]  2  a  B.  654 

32.  Practice— Appeal  of  foreign  creditor  from 
decision  of  trustee  rejecting  proof — Security  for 
costs— Bankruptcy  Act,  1869  (32  &  33  Vict,  c  71) 
—Bankruptcy  Act,  1883  (46  &  47  Vict  c.  62)— 
Bankruptcy  Bules,  1886  and  1890,  rr.  131,  148.— 
Semema,  Be,  Trustee,  Ex  parte,  app.,  S.J.  60;  W.E. 
241 ;  [1894]  1  Q.  B.  16;  63  L,  J.  a  B.  278;  69 
L.  T.  703 

33.  Practice — Petition  —  Conditions  on  which 
creditor  may  petition— Debtor — Ordinary  residence 
in  England— Bankruptcy  Act,  1883,  s.  6,  sub-sec- 
tion 1  (d),—Erskine,  Be,  Erskine,  Ex  parte,  app., 
S.  J.  144 

34.  Practice  —  Petition — Judgment  debt — Pro- 
ceedings stayed  pending  api^— Terms— Bank- 
ruptcy Act,  1883,  s.  7,  sub-section  4;  s.  109. — 
Bussell,  Be,  Temperton,  Ex  parte,  APP.,  S  J.  143 

35.  Practice — Petition  ^  limited  company — 
Proof  of  authorization  of  officer — Affidavit  of  veri- 
fication—Objection not  raised  in  debtor's  notice  to 
dispute— Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
62),  s.  148— Bankruptcy  Rules,  1886,  rr.  160-162, 
268. — Sanders,  Be,  Sanders,  Ex  parte,  bkot.,  S.J. 
632;  W.E.660 

36.  Preferential  payment — ^Debt  due  to  friendly 
society  by  bankrupt  secretary— Friendly  Societies 
Act,  1876  (38  &  39  Vict.  c.  60),  s.  16  {l)^Welch, 
Be,  Trustee,  Ex  parte,  bkcy.,  S.J.  310;  W.E.  320; 
63  L.  J.  a  B.  624;  70  L.  T.  691 

37.  Proof— Alimony— Arrears  accrued  after  re- 
ceiving order — Bankruptcy  '  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  37,  sub-section  (3).— Hawkins,  Be, 
Hawkins,  Ex  parte,  BKOY.,  W.E.  202 ;  [1894]  1  Q.  B. 
26;  69  L.  T.  769 

38.  Proof— Interest— Bankruptcy  Act,  1890  (63 
&  64  Vict.  c.  71),  s.  23.—Holland,  Be,  Parker  v. 
Young,  Ex  parte,  bkcy.,  S.J.  709 

39.  Proof— Interest  on  debt— Interest  over  five 
per  cent. —  Secured  creditor  —  Right  to  allocate 
security  to  interest— Proof  for  balance — ^Bankruptcy 
Act,  1883  (46  &  47  Vict  c  62),  Schedule  2,  rr.  9-11 


—Bankruptcy  Act,  1890  (63  &  64  Vict,  c  71),  s.  M. 
—Fox  <fe  Jacohs,  Be,  BKOY.,  WJL  861 ;  [1894]  1 
Q.  B.  438 ;  63  L.  J.  Q.  B.  191 ;  69  L.  T.  667 

40.  Proof — ^Loan  to  trader — Share  of  profits— 
New  agreement  providing  for  fixed  rate  of  interest 
—No  new  advance— Bovill's  Act  (28  &  29  "\^ct  c 
86),  SB.  1,  6— Partnership  Act,  1890  (63  ft  54  Viot 
c.  39),  s.  2,  sub-section  3  ((2);  s.  Z.—ffUdesheim, 
Be,  HUdesheim,  Ex  parU,  app.,  W.E.  138 ;  [1893] 
2  a  B.  367  ;  69  L.  T.  660 

41.  Proof— Mortgage — ^Equiiy  of  redemptioii— 
Interest  —  Transfer  —  Bankruptcy  of  aasignee.— 
Errington,  Be,  Mason,  Ex  parie,  BKCY.,  [1894]  1 
aB.  11;  69L.  T.  766 

42.  Proof— Partnership — ^Proof  by  oo-partner.— 
Head,  Be,  Head,  Ex  parte,  BKCY.,  63  L.  J.  Q.  B. 
206 

43.  Proof — Secured  creditor— Promiflsory  note— 
Qnarantee.— £raZ^,  Be,  Cocks,  Biddulph,  &  Co., 
Ex  parte,  BKCY.,  SJ.  364 ;  APP.,  SJ.  386;  [1894]  2 
a  B.  266;  70L.T.  891 

44.  Public  examination — Jurisdiction  of  registrsr 
— Order  to  file  accounts — Bankruptcy  Act,  1883 

g6  &  47  Vict.  c.  62),  ss.  17,  24,  99— Bankniptey 
ules,  1886,  r.  338.— CVonmire,  Be,  Cronmirt,  Ex 
parte,  app.,  SJ.  386;  W.E.  417;  [1894]  2  a  B. 
246;  70  L.  T.  610 

46.  Receiving  order— Refusal — Seoond  mpfiacm- 
tion  for,  in  respect  of  same  deht—Bes  judicata 
—Bankruptcy  Act,  1883  (48  &  47  Vict,  c  52),  a.  7. 
—  Vitoria,  Be,  Vitoria,  Ex  parte^  (No.  2),  APP., 
S.J.  632 ;  WJL  529 ;  [1894]  2  Q.  B.  387 

46.  Receiving  order — ^Rescission — Consent  of 
petitioner— Bankruptcy  Rules,  1890,  r.  13.—Flabm, 
Be,  Official  BecHver,  Ex  parte,  app.,  62  L.  J.  Q.  B. 
669 

47.  Small  bankruptcy — Administration  order- 
Subsequent  leave  to  issue  execution — Jorisdiotioii 
—Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  s. 
122  (5).— Frank,  Be,  Q.B.D.,  WJL  253 ;  [1894]  1 
Q.  B.  9 ;  69  L.  T.  762 

48.  Transfer — Foreclosure  action — Mortgagor 
bankrupt— Bankruptcy  Act,  1883,  s.  102  \4).— 
Champagne,  Be,  Kemp,  Ex  parte,  BKCY.,  69  I*.  T. 
763 

49.  Trustee  appointed  by  creditors  trustee  of 
another  estate  witn  conflicting  interests — ObjeotioQ 
by  Board  of  Trade — Report  to  High  Court— Bank- 
ruptcy Act,  1883  (46  &  47  Vict  c  52),  a.  21.— 
Lanib,  Be,  Board  of  Trade,  Ex  parte,  BKOT.,  SJ. 
493;  W.R.  644;  70  L.  T.  694;  app.,  SJT.  667 

60.  Voluntary  settlement  —  Avoidanoe  of— 
Mortgage  by  donee  of  settlement  for  value  belan 
avoidance— Bankruptcy  Act,  1883  (46  A  47  Viet 
c.  52),  s.  47.— ^ay^  v.  Stephenson,  bkot.,  69  L.  T. 
366 

61.  Voluntary  settlemoit  —  Avoidanoe  of  mort- 
gage of  settled  property  to  bank  —  Sabseqaank 
avoidanoe  of  settlement— Bankruptcy  Act,  1883  (46 
&  47  Vict,  c  62),  s.  ^l.—BraU,  Be,  Norton,  J^prrU. 
Q.B.D.,  [1893]  2  a  B.  381 ;  69  L.  T.  323 

See  also  Bill  of  Sale,  2;  Company,  59;  C^uubiI 
Law,  2;  Landlord  and  Tenant,  2;  Manisd 
Woman,  2;  Practice,  18 
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BILL  of  SXCHAHGB 

1.  Ohe^e — CSrosaedoheqiie— Forged  indonemoit 
— ^Pkoteotion  to  ooUeotiiig  banker— Bills  of  Bx- 
ohaage  Act,  1882,  s.  82.— £a^A0u;«  v.  Brcwn^  Q.B.D., 
63L.J.  as.  494 

2.  CSieque — Grooed  cheque— Trover — ConTerrion 
— Banker  colleotiiig  and  handing  over  proceeds. — 
Kleinufort  v.  Comt^nr  NaUonal  IrEMmi^  de  PcuiSt 
Q.B.D.,  [1894]  2  Q.  B.  157 

3.  Oheque— Post-dated  cheque  —  Oheque  ne^- 
tiated  before  its  date— Yalidiiy— Banker  giving 
credit  to  customer  upon  cheque — Banker  holder  for 
value— Bills  of  Exchange  Act,  1882  (45  &  46  Yict. 
c«  61),  88.  13,  73— Stamp  Act,  1891  (54  &  55  Vict 
o.  39),  s.  38.— A)ya7  Bank  of  ScoUand  v.  ToUenham, 
AFP.,  S  J.  615 

4.  Diflhonour — ^Days  of  grace — ^Action  commenced 
on  last  day  of  grace— Bilb  of  Bxohange  Act,  1882, 
SB.  14,  4l.—KmMdy  v.  ThomaSy  APP.,  S.J.  616; 
WJL641 

5.  Fraudulent  alteration  of  figures — ^Acceptor — 
Negligence— Bills  of  Bxchange  Act,  1882,  ss.  2, 
M.—aeholfield  v.  LondeBborcugh,  Q.B.D.,  S.J.  618 

6.  No  payee  mentioned — ^Bill  payable  *'  to 
order'*— Bills  of  Exchange  Act,  1882  (45  &  46 
Vict,  c  61),  88.  3,  5,  7,  55. — Chamberlain  v.  Young, 
APP.,  WJL  72 ;  63L.  J.  Q.  B.  28 ;  69  L.  T.  332 

7.  Principal  and  agent — ^Unauthorized  bor- 
rowii^  by    agent— Benefit  of   principal — Cheque 

'  signed  by  procuration — Limited  authority — ^Bills  of 
Exchange  Act,  1882,  s.  25.— Bei'el  v.  Bigby,  Q.B.D., 
[;i894]  2  a  B.  40;  63  L.  J.  Q.  B.  451 

See  also  Ck>mpany,  3 

BILL  of  SALE— 

1^  Affidavit — ^Description  of  grantor — Bills  of 
Bale  Act,  1878,  s.  10  {2),—Fea9t  v.  Bobinson,  aH.D. 
BOMSB,  J.,  63  L.  J.  Ch.  321 ;  70  L.  T.  168 

2.  Bankruptcy — Execution— Gk)ods  sold  privately 
— Beoeiptgiven  by  sheriff— Bills  of  Sale  Act,  1878 
(41  &  42  '^ct.  c.  31),  88.  4,  8,  10.— Hood,  Be,  Bur- 
gesB,  Ex  parte,  APP.,  W.B.  23 

3.  Charge  on  machinery —Tenant's  fixtures  — 
Interest  in  land— Chattels— Statute  of  Frauds  (12 
Gar.  2,  c  24),  s.  4— Bills  of  Sale  Acts  (41  &  42 
Vict,  c  31 ;  45  &  46  Vict.  c.  43).— e7am«  v.  JarvU, 
OH.D.  NOBTH,  J.,  63  L.  J.  Ch.  10 ;  69  L.  T.  413 

4.  Form — Covenant  for  payment  by  instalments 
— Covenant  to  pay  interest  on  principal  sum — 
Ambiguity — Power  of  seizure — ^Bills  of  Sale  Act, 
1882  (45  &  46  Vict.  c.  43),  ss.  7,  9,  Schedule.— 
Weardah  Iron  and  Coal  Co.  v.  Hodeon,  APP.,  W.E. 
424;  [1894]  1  a  B.  598;  63  L.  J.  a  B.  391;  70 
Ii.T.  632 

5.  Form — Covenant  for  parent  by  instalments 
— ^Default  in  payment  of  one  mstalment — ^Power  to 
seioe— Bills  of  Sale  Act,  1882,  s.  I.—Wood,  Be, 
Wod/e,  Ex  parU,  BKOY.,  [1894]  1  Q.  B.  605 ;  63 
L.  J.  a  B.  352 ;  70  L.  T.  282 

6.  Form — Covenant  to  replace  damaged  articles 
with  others  of  equal  value— Term  for  maintenance 
of  securiiy- Bills  of  Sale  Act,  1882  (45  &  46  Vict. 
o.  43),  88.  4,  6,  9,  Schedule.— /Seed  v.  Bradley,  app., 
W.B.  257 ;  [1894]  1  Q.  B.  319;  63  L.  J.  a  B.  387  ; 
70  L.  T.  214 

7.  Form — Principal  and  intereei— Weeklv  in- 
stalments— Aliquot  part  of  principal  in  addition 
to  va^ing  sums  for  diminishing  interest. — Bargen, 
Be,  Haeluck,  Ex  parte,  BKOY.,  [1894]  I  Q.  B.  444 ; 
63  L.  J.  a  B.  209 


8.  Husband  and  wife— Sale  of  goods  by  wife  to 
husband— Beoeipt— Possession— BDls  of  Sale  Act, 
1878,  88.  4,  S.  —  Bamaay  v.  Margrett,  APP., 
£1894]  2  a  B.  18;  63  L.  J.  Q.  B.  513;  70 
L.T.  788    ' 

9.— Mortgage  of  land— Express  assignment  of 
fixed  trade  machinery — Power  of  sale — ^Bills  of 
Sale  Act,  1878  (41  &  42  Vict.  c.  31),  ss.  3-5,  7.— 
Small  V.  National  Provincial  Bank  of  England,  oh.d. 
8TIBLINO,  J.,  S.J.  217;  WJL  378;  [1894]  1  Ch. 
686;  63  L.  J.  Ch.  270 ;  70  L.  T.  492 

10.  Begistration- Mortgage  by  separate  instru- 
ment forming  part  of  same  transaction — Stipulation 
for  compound  interest  in  mortgage — ^Bill  of  side 
subject  to  condition — Omission  of  condition  in  bill 
of  sale— Bills  of  Sale  Acts,  1878,  s.  10,  and  1882,  s. 
^.—Edtoarde  v.  Marcus,  APP.,  S.J.  234;  [1894]  1 
a  B.  587;  63  L.  J.  a  B.  363;  70  L.  T.  182 

BOILEB— 

Explosion— Notice  to  Board  of  Trade— Penally 
— Exemption— Boiler  used  exclusively  for  domestic 
purposes— Boiler  Explosions  Act,  1882,  ss.  3,  4,  5.— 
Smith  V.  MuOer,  Q.B.D.,  SJ.  26;  [1894]  1  Q.  B.  192 

BBOKE&— 

See  Banker,  2 ;  Frauds,  Statute  of,  2 ;  Principal 
and  Agent,  2 

BVILDnrG  SOOIETT— 

1.  Dissolution  —  Instrument  of  -Variation  of 
rights  6i  members — ^liability  of  advanced  members 
to  pay  up  f  orthwitli  the  whole  balance  due — Building 
Societies  Act,  1874  (37  &  38  Vict.  c.  42),  s.  32.— 
Kemp  V.  Wright,  CH.D.  KBKBWICH,  j.,  [1894]  2  Ch. 
462 

2.  Dissolution— Members— Priority  of  payments. 
—Barnard  V.  Tomaon,  OH.D.  nobth,  j.,  [1894]  1  Ch. 
374 ;  63  L.  J.  Ch.  488 ;  70  L.  T.  306 

3.  Bules — Alteration— Betrospective  operation — 
Begistrar's  refusal  to  register  —  Jurisdiction  — 
Bunding  Societies  Act,  1874,  ss.  14, 18, 32.—^.  v. 
Brabrooke,  Q.B.D.,  69  L.  T.  718 

4.  Winding  up — ^Advances  to  members  upon 
mortgage  of  uieir  shares — Liability  to  repay  at  once 
instabnents  agreed  to  be  paid  at  a  future  date — 
Existence  of  outside  creditors. — London  Provident 
Society  v.  Morgan,  Q.B.D.,  WJt.  157 ;  62  L.  J.  Q.  B. 
544;  69  L.  T.  595 

5.  Winding  up— Bedemption  of  mortgages — 
liabilities  of  advanced  and  unadvaneed  members 
— Ordinary  creditors  and  depositors — ^Unincorpo- 
rated society- Insolven^— ^Debts  of  society — Con- 
tributions to  losses — Costs. — Weet  London  and 
Oenerai  Building  Society,  Be,  aH.D.  WRIGHT,  J., 
8  J.  273;  WJl.535;  [1894]  2  Ch.  352;  63  L.  J. 
Ch.  506;  70L.  T.  796 

6.  Withdrawal  of  deposits — Condition — ''  Avail- 
able balance  in  hand  " — ^Depositors  to  be  "  paid  in 
rotation  according  to  the  priority  of  their  notices  " 
— ^Eight  of  action. — Brett  v.  Monarch  Building 
Society,  app.,  S.J.  183;  W.E.  209;  [1894]  1  Q.  B. 
367 ;  63  L.  J.  a  B.  237 ;  70  L.  T.  146 

See  also  Company,  35 ;  Executor,  4 ;  Prohibi- 
tion, 1 

BTJBIAL  GBOUHB— 

1.  Building — Bandstand — ^Vestry — Metropolis — 
Ultrd  vtfM— In  junction. — Attomey-Oeneral  v.  St, 
Pancras  Vtstry,  oh.d.  KSKEWIOH,  J..  69  L.  T.  627 
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2.  Disused  burial  mund — ''  Set  apart  for  inter- 
ments " — ^Vendor  and  purohaser— Contract  for  sale 
of  portion  in  which  no  interments  had  taken  place 
— ^unwilling  purchaser — Objection  that  no  build- 
ings could  be  erected  thereon  —  Open  Spaces 
(Metropolis)  Act.  1881  (44  &  45  Vict.  c.  34),  s.  1— 
bisused  Burial  Ghrounds  Act,  1884  (47  &  48  Vict.  o. 
72),  ss.  2,  3— Open  Spaces  Act,  1887  (50  &  51  Vict, 
c.  32),  ss.  2,  4,  Schedule. — Pona/ord  and  Newport 
School  Board's  Contract,  Be,  CH.D.  NOBTH,  J,,  S.J. 
132;  W.B.  154;  69  L.  T.  687;  app.,  S.J.  199; 
WJl.  358;  [1894]  1  Ch.  454 ;  63  L.  J.  Ch.  278;  70 
L.T.  502 

CANADA,  LAW  of— 

1.  British  Columbia — ^Unoccupied  Crown  lands 
—"Settler"— Land  Act,  1875  (38  Vict.  No.  5) 
—Island  Bailway  Act,  1883  (47  Vict.  c.  14).— 
Hoggan  y.  EaquimatUt  Railway  Co,y  P.O.,  70  L.  T. 

888 

2.  Dominion  Bank  Act  (46  Vict.  c.  120)— British 
North  America  Act,  1867,  ss.  91  (15),  92  (13)— 
Warehouse  receipts  —  Negotiability.  —  Tennant  v. 
Union  Bank  of  Canada,  P.O.,  [1894]  A.  C.  31 ;  63 
L.  J.  P.  C.  25;  69L.  T.  774 

3.  Ontario — Bankruptcy —Assignment  for  benefit 
of  creditors — VUrd  virea — Briti^  North  America 
Act,  1867,  s.  91— Ontario  Statutes,  1887,  c.  124,  s. 
9.  —  Attorney  -  General  for  Ontario  v.  Attorney- 
General  for  Canada,  P.O.,  [1894]  A.  C.  189;  63 
L.  J.  P.  C.  59;  70L.  T.  538 

4.  Ontario— Municipal  Act,  1887  (Eev.  Stat.  Ont. 
c.  184),  8S.  483,  583,  586,  587,  591— Liability  of 
municipality  for  damage  by  neglect  to  maintain 
drainage  works,  and  in  construction  of  such  works — 
Arbitration. — Baleigh  Corporation  v.  WHliama,  P.a, 
[1893]  A.  C.  540 ;  63  L.  J.  P.  C.  1 ;  69  L.  T.  506 

5.  Ontario — ^Toronto— Bailway  company — ^Bight 
to  work — Expiration  of  grant. — Toronto  Street  Bail' 
way  Co.  V.  Toronto  Corporation,  P.O.,  [1893]  A.  C. 
511;  63L.  J.  P.  C.  10 

Se&also  Banker,  2 ;  Highway,  7 

CASEIER— 

Contract — Passenger — ^Ticket — Conditions —  Evi- 
dence— ^Liability  of  carrier. — Bichardeon  &  Co,  y. 
Boumtree,  H.L.,  [1894]  A.  C.  217;  63  L.  J.  Q.  B. 
283 ;  70  L.  T.  817 

See  also  Bailway  Company 

CHAHPEBTT— 

Maintenance — Common  interest  in  suit — What 
amounts  to  common  interest — Alabaster  and  Others 
y.  Harness  and  the  Medical  Battery  Co,,  Q.B.D.,  SX 
696 


CHABITT— 

1.  Endowment— School — Beligious  education — 
Patronage — Charity  Commissioners — Jurisdiction — 
Endowed  Schools  Act,  1869,  s.  39— Endowed 
Schools  Act,  1889,  s.  13. — Swansea  Free  Grammar 
School,  Be,  P.O.,  [1894]  A.  C.  252 ;  70  L.  T.  738 

2.  Endowment  —  Voluntary  association  — 
Wesleyan  chapel — Charity  Commissioners— -Juris- 
dicfion— (Jtiaritable  Trusts  Act,  1853  (16  &  17 
Viot.  c.  137),  ss.  10,  62,  66.— iSf.  John's-street 
Wesleyan  Chapel,  Be,  CH.D.  SlXRlilNO,  j.,  62  L.  J. 
Ch.  927 

3.  Endowment— -Voluntary     subscriptions    and 


donations — Liyestmoit  in  land— Consent  of  Chuity 
Commissioners — Costs — ^Lands  Clauses  Conaolida- 
tion  Act,  1845  (8  &  9  Vict.  c.  18),  s.  69— Charitable 
Trusts  Act  1853  (16  &  17  Vict,  c  137),  as.  10,  62, 
and  66— Charitable  Trusts  Act,  1855  (18  &  19  Vict 
c.  124),  s.  29. — Clergy  Orphan  Corporation^  Bt, 
OH.D.  KSKEWIOH,  J.,  70  L.  T.  649 ;  APP.,  SJ^.  695 

4.  Endowment  of  school— Scholarship  tenable  at 
TJniyersity — ^Endowment  shared  bv  a  public  aohool 
with  schools  under  the  Endowed  Scnods  Acts- 
Endowed  Schools  Acts,  1869  and  1873.— ^tft^m^ 
General  v.  Christ  Church,  Oxford^  OHO).  HOBTH, 
J*,  SJr.  696 

5.  Foreign  charity — ^Discretionary  troBts — ^PabHc 
policy — Mortmain  Act,  1888,  s«  13. — Freund  t. 
Steward,  Geek,  Be,  APP.,  69  L.  T.  819 

6.  Qift  to  yolunteer  corps — Gift  payable  on  con- 
tingency— ^Bule  against  perpetuities— Mortmain  and 
Charitable  Uses  Act,  1888  (51  &  52  Viot  c  42),  s. 
13. — Alt  y.  Lord  StnUheden  and  CampMl,  celjk 
BOMEB,  J.,  S.J.  602 ;  W.B.  647 

7.  Mortmain — Interest  in  land — Surplus  lands 
stock  of  Metropolitan  Bailway  —  Metropolttan 
Bailway  Act,  1885  (48  &  49  Vict  c  Ixxzix.),  s.  39— 
Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52 
Vict  c.  42),  ss.  4,  10.— ffottou;,  Be,  Forbes  y.  Hard- 
castie,  APP.,  69  L.  T.  425 

8.  Will— Construction — Scheme  for  regnlatjon. 
—Attorney-General  y.  Park,  BushdTs  Cht^ity,  Be, 

CH.D.  OHTTTY,  J,,  SJ.  272 

9.  Will — Gift — Such  part  of  residue  as  may  by 
law  be  ^yen  for  charitable  purxKMes — Will  before 
Mortmam  Act,  1891 — ^Death  after — ^Mortmain  Act 
1891,  ss.  5,  9— Wills  Act  b.  2^.—Bridger^  Be, 
Brompton  Hospital  y.  Lewis,  APP.,  SJ.  Ill ;  WJL 
179;  [1894]  1  Ch.  297;  63  L.  J.  Ch.  186;  70 
L.  T.  204 

See  also  Lands  Clauses  Act,  2;  Mortmain; 
Probate,  18 ;  Will,  2,  22 

CLTDE  VAVIGATIOV— 

Special  Act — Clyde  Biyer— Pier — ^Bepairs. — (3^ 
Navigation  Trustees  y.  Blantyre,  H.L.,  [1893]  A.  C 
703 

COHFANT- 

1.  Articles  of  association — Company  limited  by 
guarantee  without  capital  diyided  into  shares- 
Articles  purporting  to  formulate  interests  of  mA 
member  of  company  in  shares  or  interests — Consti- 
tution of  coinpany — Artide  ultra  vires, — MaUessm 
y.  General  Jlitneral  Patents  Syndicate  {Linutei}, 
OH.D.  NORTH,  J.,  S  J.  663 

2.  Articles  of  association — ^Promctoa — ^Uncalled 
capital — Alteration  of  articles — Companies  Ads, 
1862,  ss.  16,  50 ;  1879,  s.  5.—MaUeaon  t.  Natiaml 
Insurance,  dtc,  Co,,  OH.D.  nobth,  j.,  SJT.  80;  WJL 
249;  [1894]  ICh.  200;  63L.  J.  Ch.286;  70L.T. 
157 

3.  Bill  of  exchange— liability  of  offioer— Ksae 
of  company— Companies  Act  1862  (25  ft  26  Vict 
c  89),  ss.  41,  ^2.— Nassau  Steam  Prt$s  y.  Tylet, 
Q.B.D.,  S.J.  363;  70  L.  T.  376 

4.  Capital — ^Beduction — Ceasing  to  trade — Dii- 
tribution  of  assets  among  shareholders — CompaaiM 
Acts,  1867,  s.  11,  and  1877,  s.  Z.--WaUaeey  Brid 
and  Land  Co.,  Be,  OH.D.  kekswioee,  J.,  63  L.  J.  Gb. 
415;  70L.  T.  870 

5.  Capital  —  Seduction — Eyidence. — T^iie  Ikd 
Land  Co.,  Be,  OH.D.  ohitty,  j,,  SJ.  602 
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6.  Oapital  —  Beduotion — Eyidenoe  —  Oompames 
Act,  1862,  8.  67— Companies  Act,  1867,  8. 11— Com- 
panies Act,  1877,  8.  4. — Leicester  Mortgage  Co,,  Be, 
OH.D.  STIBUNO,  J.,  SJ.  531,  564 

7.  Capital — Bedaction— Loss  of  part  of  paid-up 
oapital— Part  of  capital  unrepresented  by  available 
sMets— Excess  of  income  over  expenditure — Bight 
of  directors  to  declare  dividends — Companies  Act, 
1877  (40  &  41  Vict.  c.  26),  s.  3.— F(pmcr  v.  General 
and  Commercial  Investment  Trust,  OH.D.  snaLiNQ,  J., 
SJ,  308;  APP.,  SJ.  384;  [1894]  2  Ch.  239;  63 
L.J.  Ch.  466;  70L.  T.  516 

8.  Capital — ^Beduction — Petition— Jurisdiction — 
Title  of  petition— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  88.  9,  11,  12— Companies  lot,  1877 
(40  &  41  Vict.  0.  26),  8.  3— General  Order,  1868,  r. 
2— Companies  (Winding-up)  Act,  1890  (53  &  54 
Vict.  c.  63).  68.  1,  2,  32  (2)--0rders  of  March  26th, 
1892,  and  November  7th,  1893.— ^/Mmtni urn  Co., 
Be,  CH.D.  WBIGHT,  J.,  S.J.  130,  185 

9.  Capital — Beduotion — Petition  for  confirma- 
tion— Court  having  jurisdiction — Companies  Act, 
1867.  88.  9,  11,  12— Companies  (Winding-up)  Act, 
1890,  ss.  1  (1)  (2),  2.  32  (2),  33— Order  of  Alaroh 
26th,  1892.— Oawn  Queen  Steamshiv  Co,,  Be,  OH.D. 
VAUGHAN  WILLIAMS,  J.,  63  L.  J.  Ch.  193 

10.  Capital — Beduotion — ^Purchase  of  shares — 
UUrd  vires — Cancellation  of  shares — Compemies 
Acts.  1867,  8.  9,  and  1877,  ss.  3,  4,— British  and 
American  Trustee  and  Finance  Corporation  {Limited 
and  Beduced)  v.  Couper,  H.L.,  W.lt.  652  ;  63  L.  J. 
Ch.  425  ;  70  L.  T.  882 

11.  Debenture  —  Name  left  blank  —  Equitable 
charge — Statute  of  Frauds. — Queensland  Land  and 
Coal  Co,,  Be,  Davis  v.  Martin,  aH.D.  nobth,  J., 
S  J.  679 ;  W.E.  600 

12.  Debenture-holders — Besolution  to  oompro- 
mise — Minority,  when  bound  by  vote  of  majority — 
Estoppel  by  record— Assistance  in  former  action 
and  payment  of  costs  by  person  liable  to  indemnify 
defendant — Purdiase  before  former  action  com- 
menced— Privies  in  estate. — Mercantile  Investment 
and  General  Trust  Co,  v.  Biver  Plate  Trust,  <fec.,  Co,, 
CH.D.  BOMEE.  J.,  W.B.  365 ;  [1894]  1  Ch.  678 ;  63 
L.  J.  Oh.  366;  70  L.  T.  131 

13.  Debenture-holders'  action  —  Practice — Pre- 
servation of  property — Beceiver — Order  to  create 
first  charge— B.  B.  C,  1883,  ord.  16,  r.  9,— Green- 
wood T.  Algesiras  Bailway  Co,,  app.,  [1894]  2  Ch.  205 

14.  Director — Alleged  fraud— Issuing  shares  at  a 
diflcoont. — Bionon  v.  Edinburgh  Northern  Tramway 
Co.,  H.L.,  [1893]  A.  C.  636 

16.  Director— Articles  of  association — ^Vacation 
of  ofiice — Condition — Penalty — Injunction. — Turn- 
hidl  V.  West  Biding  Athletic  Club,  Leeds,  OH.D. 
KSKBWIOH,  J.,  70  L.  T.  92 

16.  Director— Contractor — Gift  of  shares — lia- 
bility.— London  Truss  Co,  v.  Mackenzie,  GH.D. 
WKIQHT,  J.,  62  L.  J.  Ch.  870 

17.  Director — Qualification  shares — Contributory 
— Register. — Printing,  Telegraph,  dbc,  Co.  of  Agence 
Havas,  Be,  Cammell,  Ex  parte,  CH.D.  stiblino,  J., 
S.J.  184;  [1894]  1  Ch.  528;  63  L,  J.  Ch.  214; 
70  li.  T.  74 ;  APP.,  S.J.  437 ;  [1894]  2  Ch.  392;  63 
Jo.  J.  Ch.  536 ;  70  L.  T.  705 

18.  General  meeting — Chairman — ^Dissolution  of 
meeting  by  chairman — Power  of  chairman  over 
nieeting. — National  Dwellings  Society  v.  Syhes,  OH.D. 
CHirrY,  J.,  S  J.  601 ;  W.B.  696 

19.  Medical  practitioner— Advising  and  defend- 
ing or  assistmg  members  in  prooeedings— Lawful- 


ness of  objects — UUrd  vires — Maintenance. — Bhx- 
ham  V.  Medical  Defence  Union,  CH.D.  CHlTTY,  J., 
S.  J.  288 

20.  Memorandum  and  contemporaneous  articles 
of  association — Construction — Borrowinff  powers — 
"  Issue  "—Oral  charge  on  uncalled  capital. — Tilhwry 
Portland  Cement  Co.,  Be,  CH.D.  VAUOHAN  WILLIAMS, 
J..  69  L.  T.  495 

21.  Memorandum  of  association -Power  to  sell 
undertaking  —  Unpaid  capital  —  Call  —  Implied 
power. — New  Zealand  Gold' Extraction  Co,  v.  Pea^ 
cock,  APP.,  [1894]  1  Q.  B.  622;  63  L.  J.  Q.  B.  227 

22.  Petition — ^Disputed  debt  of  petitioner— Dis- 
missal of  petition — Wallis  dt  Co,,  Be,  APP.,  S.J. 
112 

23.  Practice —  Costs  —  Stay  of  proceedings  — 
Action  against  company  in  voluntary  liquidation — 
Application  at  chambers — Jurisdiction — Companies 
Act,  1862,  88.  85,  138— Judicature  Act,  1890.  s.  5.— 
Freeman  v.  General  Publishing  Co.,  Q.B.D.,  S.J.  532  ; 
W.B.  539 ;  [1894]  2  Q.  B.  380 ;  70  L.  T.  845 

24.  Practice — Leave  to  appeal — Person  not  a 
party — Companies  Act,  1862,  s.  124. — Securities 
Insurance  Co,,  Be,  APP.,  S.J.437 ;  W.B.465 ;  [1894] 
2Ch.410 

25.  Practice  —  Security  for  costs  —  Action  by 
company  in  liquidation — Companies  Act,  1862  (25 
&  26  Vict  c  89),  8.  69.— ^brftofio^  Bank  of  Wales  v. 
Collins,  Q.B.D.,  S.J.  186 

26.  Practice — Security  for  costs — ^Undertaking  by 
liquidators — Judgment  for  the  company — EflEeot  of 
appeal  and  reversal  of  judgment. — Hawkins  Hill, 
&c„  Gold  Mining  Co.  v.  Want,  APP.,  62  L.  J. 
Q.  B.  505 ;  69  L.  T.  297 

27.  Shares — Agreement  to  take — ^Two  applica- 
tions— Intention  of  parties — Director — Qualifica- 
tion shares  held  by  director  jointiy  with  another 
person. — Ghry  Paper  Mills  Co.,  Be,  Dunster^s  case, 
OH.D.  YA.VQHAN  WILLIAMS,  J.,  S.J.  649;  APP.,   S.J. 
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28.  Shares  —  Application  for  shares  —  Under- 
writing contract.  —  Harvey  Oyster  Co.,  Be,  OH.D. 
VAUGHAN  WILLIAMS,  J.,  S.J.  459;  W.B.  701;  63 
L.  J.  Ch.  578;  70  L.  T.  795 

29.  Shares — Bonus  —  Contributory  —  Companies 
Act,  1862,  8.  26,— Bailways  Time-tables  Publishing 
Co,,  Be,  GH.D.  KBKEWIOH,  J.,  62  L.  J.  Ch.  936 

30.  Shares — "Bonus"  shares — No  consideration 
for  issue — Contract  duly  filed — ^Transfer — Liability 
of  transferee— Companies  Act,  1867  (30  &  31  Vict 
c.  131^,  s.  25. — Eddystone  Marine  Insurance  Co. 
(No.  2),  Be,  Browning* s  case,  OH.D.  STIBLINO,  J., 
S  J.  263 

31.  Shares — ^Issue  of  shares  as  fully  paid— Con- 
sideration— UUrd  vires — Begistered  contract — ^Bed- 
tal  of  indebtedness — Estoppel — Companies  Act, 
1862  (26  &  26  Vict.  c.  89),  ss.  8,  38— Companies 
Act,  1867  (30  &  31  Vict.  c.  131),  s.  25,— Eddystone 
Marine  Insurance  Co,  {No.  1),  Be,  APP.,  69  L.  T.  363 

32.  Shares — ^Transfer —  Certification — ^Estoppel — 
Damages. — Balkis  Consolidated  Co,  v.  Tomkinson, 
H.L.,  W.B.  204 :  [1893]  A.  C.  396 ;  63  L.  J.  Q.  B. 
134;  69L.T.  598 

33.  Shares —  Transfer  —  Estoppel  —  Dividends — 
Payment  of. — Foster  v.  Tyne  Pontoon  Co.,  Q.B.D., 
63  L.  J.  a  B.  60 

34.  Stock  — Transfer  — Blank  transfer  —  Legal 
title — ^Presumption  of  redelivery — Begistration — 
Fraudulent  trustee — ^Notice — Priority — Companies 
Ckrases  Consolidation  Act,  1845  (8  &  9  Vict  c.  16), 
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B8.   14,  15,   18 — Powell  y.  London  and  Provincial 
Bank,  APP.,  69  L,  T.  421 

35.  Winding  up  —  Building  sodety  —  County 
court  —  Special  case  —  Jurisdiction  —  Building 
Societies  Act,  1874,  s.  32  (4)— Companies  (Winding- 
up)  Act,  1890,  8.  3  (3)— County  Court  Eules,  ord. 
41,  r.  9. — Pofisea  Island  Building  Sodety,  Be,  oh.d. 
YAUOHAN  WILLIAMS,  J.,  [1893]  3  Ch.  205 ;  62  L.  J. 
Ch.  845 

36.  Winding  up — Contributory — ^Paid-up  shares 
— Agreement  to  become  member — BegiBter — Ee- 
taining  share  certificate — Companies  Act,  1862,  ss. 
23,  74— Companies  Act,  1867,  s.  25.— Macdanald, 
Bone,  <k  Co,,  Be,  app.,  SJ.  25 ;  [1894]  1  Ch.  89 ;  63 
L.  J.  a  B.  193 ;  69  L.  T.  567 

37.  Winding  up — Costs — Assets  insufficient — 
Priority. — Staffordshire  Oae  and  Coke  Co,,  Be,  OH.D. 
KEKEWICH,  J.,  [1893[  3  Ch.  523;  63  L.  J.  Ch.  68; 

69  L.  T.  376 

38.  Winding  up— <]!osts— Taxation— Official  re- 
ceiver's report  —  Originating  summons — Instruc- 
tions for  brief — ^Third  counsel — Bef reshers — Further 
consultations — ^Hearing  with  oral  evidence — Com- 
panies Winding-up  Rules,  1890,  r.  78— B.  S.  C, 
1883,  ord.  65,  r.  27,  sub-rule  48  ;  Appendix  N.,  r. 
81.  —  Angh^ Australian  Printing  and  Publishing 
Union,  Be,  OH.D.  YAUOHAN  WILLIAMS,  J.,  S.J.  513; 
W.E.  648 

39.  Winding  up — Costs — ^Two  petitions — Petition 
standing  over. — Scott  &  J<ickson,  he,  OH.D.  vaughan 
WILLIAMS,  J.,  S.J.  59 

40.  Winding  up — Creditor — Petition — Disputed 
debt  —  Injunctioi^  —  ^ew  Travellers'  Chambers 
(Limited)  v.  Cheese,  ch.d.  kekewioh,  j,,  70  L.  T. 
271 

41.  Winding  up  —  Creditor  —  Substituted  peti- 
tioner— Companies  (Winding-up)  Act,  1890— Bules 
of  March,  1893,  r.  2— Bules  20  and  21  of  April, 
1892.— /nvicto  Works,  Be,  OH.D.  VAUOHAN  Wil- 
liams, J.,  S.J.  290 

42.  Winding  up — Debenture — Irregularities  in 
issue  of — Articles  of  association — Seal  of  company. 
— Davies  v.  Bolton  &  Co,,  CH.D.  VAUOHAN  WILLIAMS, 
J.,  S.J.  650 

43.  Winding  up — Debenture  charged  on  under- 
taking— Bealization — Principal  payfa)le  at  future 
date — ^Acceleration  of  time  for  payment. — Wallace 
V.  Automatic  Machines  Co,,  OH.D.  KEKEWIOH,  J., 
W.E.  428 ;  70  L.  T.  497  ;  APP.,  63  L.  J.  Ch.  598; 

70  L.  T.  852 

44.  Winding  up— Debenture-holder — Foreclosure 
— Charge  on  uncalled  capital. — Sadler  v.  Wo^'ley, 
CH.D.  KEKEWIOH,  J.,  W.E.  476;  [1894]  2  Ch.  170; 
63  L.  J.  Ch.  551 ;  70  L.  T.  494 

45.  Winding  up  —  Debenture-holders*  action — 
Beceiver — Exceptional  assets — Bealization. — InduS' 
trial,  <&€,,  Trust  {Limited)  v.  South  American  and 
Mexican  Co,,  APP.,  W.R.  181;  63  L.  J.  Ch.  169; 
69  L.  T.  693 

46.  Winding  up  —  Debenture-holders*  action — 
Beceiver — Official  receiver  —  Appointment  of  as 
receiver  for  debenture-holders. — British  Linen  Co,  v. 
South  American  and  Mexican  Co,,  APP.,  [1894]  1  Ch. 
108 

47.  Winding  up  —  Debenture-holders'  action — 
Beceiver — Deposit  of  securities  under  Mortgage 
Debenture  Acts,  1865  and  1870— Jurisdiction — 
Withdrawal  of  securities — Begistrar  of  Land  Begistry 
—Mortgage  Debenture  Act,  1865  (28  &  29  Vict.  c. 
78)  88.  9,  10,  41,  43,  45,  46— Mortgage  Debenture 


Act,  1870  (33  &  34  Vict.  c.  20),  ss.  8, 9.— iSommei  ▼. 
Land  Securities  Co,,  CH.D.  WRIGHT,  J.,  SJ.  602; 
W.R.  623 

48.  Winding  up — ^Director— Misfeasance — ^Breach 
of  trust — Statutes  of  limitation— Trustee  Act,  1888 
(51  &  52  Vict.  0.  59),  ss.  1  (3),  8~  Companies 
(Winding-up)  Act,  1890,  s.  10,— Lands  AUotment 
Co,,  Be,  OH.D.  WRIGHT.  J.,  SJ.  129;  APP.,  SJ. 
235 ;  W.B.  404 ;  [1894]  1  Ch.  616 ;  63  L.  J.  Ch. 
291 ;  70  L.  T.  286 

49.  Winding  up — ^Director — ^Misfeasanoe—  Secret 
profit — Companies  (Winding-up)  Act,  1890,  s.  10. — 
Westmoreland  Oreen  and  Blue  Slaie  Co.,  Be,  app., 

62  L.  J.  Ch.  975 ;  69  L.  T.  700 

50.  Winding  up  —  Director  —  Misfeasance  — 
Evidence — Deposition  of  witness  at  public  examina- 
tion—Admissibility  against  ot^er  persons — Com- 
panies (Winding-up)  Act,  1890,  ss.  8  (7),  26— Com- 
panies Winding-up  Bules,  April,  1892,  r.  27. — 
London  and  General  Bank,  Be,  CH.D.  VAUQHAX 
WILLIAMS,  J.,  S.J.  682 

51.  Winding  -  up  —  Director's  qualification  — 
Agreement  to  act  as  director — Implied  contract  to 
take  shares. — Hercynia  Copper  Co,,  Be,  CH.D. 
WRIGHT,  J.,  SJ.  218;  70  L.  T.  236;  app.,  WJL 
593 ;  [1894]  2  Ch.  403 ;  63  L.  J.  Ch.  567 ;  70 
L.T.  709 

52.  Winding  up — ^Director's  qualification— Time 
limited  for  acquiring  shares — Besignation  before 
expiration  of  time. — Bolton  &  Co.  {Saiisbury*i 
case).  Be,  OH.D.  WRIGHT,  J.,  S.J.  547 ;  app.,  SJ.  663 

53.  Winding  up — Director's  remuneration — ^Pay- 
ment of  dividends  out  of  capital — Balance-sheet- 
Estimated  items — Auditor. — Peruvian  Ouano  Co, 
{Limited),  Be,  OH.D.  WRIGHT,  J.,  SJ.  664 

54.  Winding^  up — Distress  for  rent  accrued  sinee 
winding  up— Beneficial  user  by  company. — House 
and  Land  Investment  Trust,  Be,  CH.D.  VAUGHAJT 
WILLIAMS,  J.,  W.E.  572 

55.  Winding  up — ^Embargo  on  foreign  assets  of 
company — Foreign    judgment — Sale   of    assets 
Priority— Companies  Act,    1862,    s«  163.— CoOro/ 
Sugar  Factories  of  Brazil,  Be,  Flad^s  oom,  CHO). 
NORTH.  J..  S.J.  113;  W.E.  345 ;  [1894]  1  Ch.  369; 

63  L.  J.  Ch.  410;  70 L.  T.  645 


56.  Winding  up  —  Examination  —  Fraud 
mitted  on  outside  public — Companies  (Winding-up) 
Act,  1890  (53  &  54  Vict  c  63),  s.  8,  sub-aeetioo 
{2t),— Medical  Battery  Co.,  Be,  OH.D.  vattghaw  WIL- 
LIAMS, J.,  S.J.  81;  W.R.  191;  [1894]  1  (^444; 
63  L.  J.  Ch.  189 ;  69  L.  T.  799 

57.  Winding  up — Examination — ^Further  report 
of  official  receiver — Facts  suggesting  fraud — Cub- 
panies  (Winding-up)  Act,  1890  (53  &  54  Yict  c 
63),  s.  S.—Birkdale  Steam  Laundry  Co.,  Be,  Q.BJX, 
W.R.  144;  [1893]  2  Q.  B.  386 ;  63  L.  J.  a  B.  20 

58.  Winding  up— Examination — PrimS  facie  ams 
of  fraud — Directors — Official  receiver — ^Report  of— 
Board  of  Trade — Companies  (Winding-np)  A^ 
1890  (53  &  54  Vict.  c.  63),  s.  8,  sub-sections  (I)  (2) 
(3)— Companies  Act,  1662  (25  &  26  Vict  c  89),  a 
1 15. — New  Zealand  Loan  and  Mercantile  Agency  Obl, 
Be,  OH.D.  VAUGHAN  WILLIAMS,  J.,  SJ.  339 

59.  Winding  up — Fraudulent  preference — Arresrs 
of  directors*  tees — Set-off— Mutual  credits — Co«a- 
panies  Act,  1862,  s.  164— Bankruptcy  Act,  1883,  «. 
38,  48. — Washington  Diamond  Mining  Co.,  Be,  APf^ 
[1893]  3  Ch.  95 ;  62  L.  J.  Ch.  895 

60.  Winding  up  —  Mistake  in  name  —  Order- 
Amendment— Advertisement. — Foei  {Clynnog)  flfafc 
Quarries,  Be,  OH.D.  VAUOHAN  wiLUAXS,  J.,  SJ.  &1 
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61.  Winding  np  —  Official  reoeiyer  —  Eoport— 
Public  examination— Prt'm^  facie  case  of  fraad — 
Companies  (Winding-up)  Act,  1890  (53  &  64  Vict, 
c  63),  8.  8,  sub-sections  (2),  {S).— General  Phosphaie 
Corporation,  Re,  CIH.D.  VAUOHAK  WILLIAMS,  J.,  S.J. 
458 ;  W.R.  602 ;  63  L.  J.  Ch.  513 ;  70  L.  T.  626 

62.  Winding  up— Official  receiver  and  liquidator 
— Use  of  official  receiver's  name — Indemity. — Anglo- 
Sardinian  Antimony  Co.,  Be,  oh.d.  vaughaw  wtl- 
UAua,  J.,  S  J.  682 

63.  Winding  up — Petition — Contributory— Abuse 
of  process — Bestraining  advertisement— Companies 
Acts,  1862,  s.  85,  and  1867,  s.  40.— Oompony,  A,  Be, 

CH.D.  VAUGHAW  WILLIAMS,  J.,  W.B.  585 ;   [1894]  2 

Ch.  349;  63  L.  J.  Ch.  565;  71  L.  T.  15 

64.  Winding  up  —  Petition  —  Standing  over- 
Orders  not  to  be  dntwn  up  at  once. — Baker  Tucker 
<fe  Co.,  Be,  CH.D.  WBIOHT,  J.,  S.J.  274 

65.  Winding  up — Bectification  of  r^;ist6r— Allot- 
ment—Contributory— Withdrawal  of  application 
for  shares — Communication  to  derk  in  secretary's 
office. — Brewery  AsseU  Corporation,  Re,  oh.d. 
WRIGHT,  J.,  S.J.  602 

66.  Winding  np — Practice — Contempt — Com- 
mittal— Statement  of  affairs — Order  to  submit — 
Non-compliance  with  order— Companies  (Winding- 
up),  Act,  1890  (53  &  54  Vict.  c.  63),  s.  1,— Columbian 
Oold  Mines,  Be,  OH.D.  YAITOHAN  WILLIAMS,  J.,  S.J. 
478;  WJL624 

67.  Winding  up— Scheme  of  arrangement— Effect 
of  scheme  on  guarantee  for  debt  of  company — New 
company— Preservation  of  liability  of  old  share- 
holders—Joint-Stock Companies  Arrangement  Act, 
1870  (33  &  34  Vict.  c.  104),  s.  2.— Xoncion  Chartered 
Bank  of  Australia,  Be,  CH.D.  VAUGHAN  WILLIAMS, 
J..  W.E.  14 ;  [1893]  3  Ch.  540;  62  L.  J.  Ch.  841 ; 
69  L.  T.  593 

68.  Winding  up — Scheme  of  arrangement— Proxy 
~  Stamp — ^Execution  of  proxy  out  of  United  King- 
dom— Proxies  deposited  in  colony — Communication 
of  proxies  by  telegraph — Stamping  after  execution 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  91— 
Joint-Stock  Companies  Arrangement  Act,  1870  (33 
&  34  Vict  c.  104),  s.  2— Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  ss.  15,  SO.— English,  Scottish,  and 
Australian  Chartered  Bank,  Be,  APP.,  W.R.  4; 
[1893]  3  Ch.  385 ;  62  L.  J.  Ch.  825 

69.  Winding  up  —  Scheme  of  arrangement — 
Transfer  of  assets  and  liabilities  to  new  company — 
Contingent  lialulity — Proof  of  debt — Joint-Stock 
Companies  Arrangement  Act,  1870  (33  &  34  Vict.  c. 
104),  B.  2.— Midland  Coal,  <kc.,  Co.,  Be,  Craig's  case, 
CH.D.  WMGHT,  J.,  SJ.  618 ;  W.R.  622 

70.  Winding  up  —  Set-off — Mutual  daims  — 
Mining  lease — Option  to  lessors  to  purchase  plant 
at  end  or  determination  of  lease — ^Bxerdse  of  op- 
tion— Bent — Damages.  —  Kidsgrove  Steel  and  Iron 
Co.,  Be,  CH.D.  CHinY,  J.,  S  J.  252 

71.  Winding  up— Stannaries  Court — ^Voluntary 
liquidation — Jurisdiction —  Transfer — Betainer  of 
proceedings— Companies  Act,  1862  (25  &  26  Vict,  c 
89),  s.  81— Companies  (Winding-up)  Act,  1890 
(53  ft  54  Vict.  c.  63),  s.  1,  sub-section  (4) ;  s.  3, 
sub-section  1;  s.  32,  sub-sections  1,  2. —  New 
Terras  Tin  Mining  Co.,  Be,  CH.D.  VAUGHAN  WIL- 
LIAMS, J.,  SJ.  308 ;  W.B.  504 ;  [1894]  2  Ch.  344; 
63  L.  J.  Ch.  397 ;  70  L.  T.  625 

72.  Winding  up — Supervision — Additional  liqui- 
dator—Security—Companies Act,  1862  (25  &  26 
Vict.  c.  89),  s.  151.— Hampshire  Land  Co.,  Be,  CH.D. 
VAXJOHAH  WILLIAMS,  J.,  B  J.  492 ;  W.B.  601 


73.  Winding  up— Supervision  order— Liquidator 
—Exports  hy.—:^tchard  &  Co.,  Be,  oh.d.  vaughan 
WILLIAMS,  J.,  S.J.  25 

74.  Winding  up— Supervision  order — ^Examina- 
tion of  officenH-Companies  Act,  1862(25  &  26  Vict 
c.  89),  s.  115— Companies  (Winding-up)  Act,  1890 
(53  &  54  Vict.  c.  63),  s.  S.— English  and  Scottish 
Mercantile  Investment  {Limited),  Be,  ca.J).  VAUGHAN 
WIUJAMB,  J.,  S.J.  696 

74a.  Winding  np-— Supervision  order — ^Necessity 
for  investigation— Companies  Act,  1862  (25  &  26 
Vict,  c  89),  jBS.  115, 138,  lot.— Land  Securities  Co., 
Be,    CH.D.  VAUGHAK  WILLIAMS,  J.,  S.J.  459  ;  W.B. 

624 

75.  Winding  up — ^Voluntary  winding  up — Assets 
—Distribution— Uncalled  capital— Aiflustment  of 
rights  of  shareholders  winter  se. — Sheppard's  Corn 
Matting  Co.,  Be,  Lowenfeld,  Ex  parte,  APP.,  70 
L.  T.  3 

76.  Winding  up— Voluntary  winding  up— For- 
feiture of  shares— Continuance  of  directors  powers 
— Sanction  of  liquidators  or  general  meeting — 
Companies  Act,  1862,  ss.  131,  133  (sub-section  6), 
138,  l^d.—Fairbaim  Engineering  Co.,  Be,  Ladd,  Ex 
parte,  CH.D,  NORTH,  J.,  W.B.  155;  [1893]  3  Ch. 
450;  63  L.  J.  Ch.  8 ;  69  L.  T.  415 

77.  Winding  np  —  Voluntaiy  winding  up  — 
Winding  up  under  supervision — Companies  (Wind- 
ing-up) Act,  1890  (53  &  54  Vict.  c.  63),  s.  15.— 
Stock  and  Share  Auction  and  Banking  Co.,  Be,  OH.D. 
VAUGHAN  WILLIAMS,  J.,  S.J.  254  ;  W.B.  300 ; 
[1894]  1  Ch,  736 ;  63  L.  J.  Ch.  245 ;  70  L.  T.  235 

78.  Winding  up — ^Voting — Majority  in  value — 
Official  receiver— Outside  liquidator — Companies 
(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  s.  6 
— Companies  Winding-up  Bules,  1892,  r.  25. — 
Bloxwvch  Iron  and  Steel  Co.,  Be,  OH.D.  WRIGHT,  J., 
S.J.  546 

79.  Winding  up — ^Withdrawable  share  capital — 
Suspension  of  right  of  withdrawal — ^Business  car- 
riea  on  at  a  loss — ^Winding-up  order  "  just  and 
equitable  "—Companies  Act,  1862  ^25  &  26  Vict, 
c.  S9),  8.  79,  sub-section  5. — Borsnam  Industrial 
and  Provident  Society,  Be,  Q.B.D.,  70  L.  T.  801 

See  also  Bankruptcy,  35;  County  Court,  15; 
Criminal  Law,  5,  6;  Frauds,  Statute  of,  3; 
Industrial  Society;  Infant,  1;  Inland  Bevenue, 
3-5,  7,  8;  Bail  way  Company ;  Solicitor,  3;  Trade 
Name,  1 ;  Tramway. 

COHFUCT  of  LAWS— 

Scotch  law — ^Arbitration— Beference  to  unnamed 
arbitrators  —  Locus  solutionis  —  Arbitration  Act, 
1889,  s.  ^.—Hamlyn  v.  Talisker  Distillery,  H.L., 
[1894]  A.  C.  202 

See  also  Shipping,  13 

COVTEMPT  of  COTTBT— 

Publication  of  ex  parte  statements  in  an  actions- 
Injunction. — Coats  V.  Chadwick,  CH.D.  OHITTY,  J., 
S.J.  217 ;  W.B.  328 ;  [1894]  1  Ch.  347 ;  63  L.  J.  Ch. 
328;  70L.T.  228 

COHTBACT— 

1.  Construction— Bight  to  select  waste  lands. — 
West  Australian  Land  Co.  v.  Forrest,  P.O.,  [1894] 
A.  C.  176 

2.  Option  of  purchase  of  real  estate — Option 
exercisable  only  alter  death  of  grantor  of  option— 
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Intestacy  —  Conyerrion.  —  Isaacs^  Be,  ImjocB  v. 
Beginall,  OH.D.  OHITTY,  J,,  S.J.  662;  W.E.  685 

3.  Sale  of  goods  —  Delivery — MR-rimnm  and 
miniTTmni  clause — Shipping — Bill  of  lading. — 
KeighUy  <fe  Co,  and  Bryan  dt  Co,^$  Arbitration,  Be, 
APP.,  70  L.  T.  156 

See  also  Corporation,  3;  Covenant,  2  ;  Electric 
Lighting ;  Husband  and  Wife ;  Infant,  1,  3,  4 ; 
Limdlord  and  Tenant,  1 ;  Master  and  Servant,  1 ; 
Principal  and  Agent,  2,  3 ;  Principal  and  Surety, 
3 ;  Shipping,  26,  27 ;  Vendor  and  Purchaser,  2 

COHVETAHCIHG  ACTS— 

See  Infant,  6 ;  Landlord  and  Tenant,  6 ;  Trustee, 
2,  4;  Vendor  and  Purchaser,  11,  13,  19;  WiU,  27 

COPYHOLIX— 

Seizure  quousque — Implied  admittance  of  heir — 
Limitations,  Statute  of  (3  &  4  Wm,  4,  c  27),  s.  34 
— Real  Property  limitation  Act,  1874. — Ecdeaias- 
tical  Commusioners  v.  Parr,  Q.B.D.,  63  L.  J.  Q.  B, 
115;  70  L.  T.  170;  app.,  W.E.  561;  [1894]  2 
aB.420 

COPTBIGHT— 

1.  Circular  —  Injunction  —  Infringement.  — 
Southern  v.  Baiie$,  OH.D.  chitty,  j.,  S.J.  681 

2.  Painting— Living  pictures  —  Infringement — 
Copyright  (Works  of  Art)  Act,  1862  (25  &  26  Vict, 
c.  68),  s.  1. — Hanfstaengl  v.  Empire  Palace  Co. 
{No.  1),  APP.,  SJ.  270;  W.B.  454 ;  [1894]  2  Ch.  1 ; 
63  L.  J.  Ch,  417 ;  70  L.  T.  459 

3.  Painting — Living  pictures  —  Sketches  there- 
from—Copyright  (Works  of  Art)  Act,  1862,  ss.  1,  2. 
—Ean/ataengl  v.  Empire  Palace  Co.  (No,  2),  APP., 
S.J.  616;  63  L.  J.  Ch  452 ;  70  L.  T.  854 

4.  Painting— Living  pictures— Sketches  there- 
from—Infringement—Copyright Act.  1862,  ss.  I, 
2. — Han/staengl  v.  Baines,  APP.,  W.E.  681 

5.  Sleeve  chart — Subject  of  literary  merit—  "  Map, 
chart,  or  plan  "-literary  Copyright  Act  (5  &  6 
Vict  c.  45),  ss.  1,  2.—Hollinrake  v.  Truewdl,  app., 

5  J.  706 

See  also  Vendor  and  Purchaser,  4 

COBPOSATIOV— 

1.  Borough  funds  —  Misapplication  —  Mayor's 
salary,  addition  to— Subsidy  to  college  —  Muni- 
cipal Corporations  Act,  1882,  ss.  143,  144 — Car- 
diff Corporation  Act,  1884,  s.  32.  —  Attorney- 
General  v.  Cardiff  Corporation,  OH.D.  ROMER,  J., 
[1894]  2  Ch.  337 ;  63  L.  J.  Ch,  557 ;  70  L.  T.  591 

2.  Bye-law— Beasonableness — Prohibition  of  vio- 
lent outcry  to  the  annoyance  of  the  inhabitants — 
Proof  of  annoyance  of  a  single  inhabitant. — Innes 
V.  Newman,  Q.B.D.,  S.J.  492;  W.B.  573;  70  L.  T, 
689 

3.  Contract — Specific  performance — Contract  not 
under  seal — Contract  by  a  committee  not  appointed 
under  seal — ^Municipal  Corporations  Act,  1882  (45 

6  46  Vict.  c.  50),  s.  22,  sub-section,  2.— Ox/ord 
{Mayor,  Ac,  of)  v.  Crow,  OH.D,  BOMEB,  j.,  W.E. 
200;  [1893]  3  Cfh.  535 

See  also  Election  Law,  1,  2;  libel,  1 ;  Mort- 
Vendor  and  Purchaser,  1 


COSTS— 

See  Arbitration,  3;    Bankruptcy,   14;    County 


Court,  6,   8;    Divorce,   1,  4,  8-10;   Interest,  1 
Justices,  7,  9, 10 ;  Landlord  and  Tenant,  12 ;  Landi 
Clauses  Act,  2-4 ;  Patent,  2,  5,  6 ;  Practaoe,  8-17, 
37,  42,  44, 45,  73,  83 ;  SetUed  Land,  1,  2 ;  Solicitor, 
2-18,  22,  23,  29,  33,  34,  36 ;  Trustee,  13 

COITHTT  COTTBT— 

1.  Appeal — Assault  on  bailiff  in  execution  of  hii 
duty— Order  of  county  court  judge  imposing  fine 
—Bight  of  appeal— County  Courts  Act,  1888  (51  k 
52  Vict.  c.  43),  ss.  48,  120,  186.— />U7m  v.  Owen, 
Q.B.D.,  S.J.  27 ;  WJL  254 ;  [1894]  1  Q.  B.  102;  63 
L.  J.  a  B.  233 ;  69  L.  T.  861 

2.  Appeal — Death  pending  appeal — Jurisdiction 
of  High  Court  to  add  parties.— i^^oiketiKiy  v.  PaXbt- 
$haU,  Q.B.D.,  [1894]  1  Q.  B.  247 

3.  Appeal — Interlocutory  matter— County  Courti 
Act.  1888,  ss.  120-122.— Gt/aon  v.  Kilner,  q.bj>.,  69 
L.  T.  310 

4.  Appeal — Judge's  notes — Absence  of — Cost  of 
shorthuid  notes — County  Courts  Act,  1888  (51  & 
52  Vict  c.  43),  8.  121— B.  S.  C,  1883,  ord.  59,  zr.  8, 
n.— Barber  v.  Burt,  Q.B.D.,  W.E.  572;  [1894]  2 
Q.  B.  437 

5.  Appeal — Judge's  notes — ^When  judge  is  bound 
to  take  note— County  Courts  Act,  1888  (51  &  53 
Vict,  c  43),  ss.  120,  121.— iJ^.  v.  JKcrr,  a.B.D.,  70 
L.  T.  595 

6.  Costs -- Bemitted  action— Scale  C— County 
Courts  Act,  1888  (51  &  52  Vict,  c  43),  s.  eo.-^KeebU 
V.  BenneU,  Q.B.D.,  SJ.  547;  W.B.  539;  [1894]  2 
Q.  B.  329 

7.  Default  summons— Notioe  to  defend — Kon- 
appearance  of  defendant  at  hearing — Absence  of  . 
juage  —  Jurisdiction  of  registrar — Prohibition- 
County  Courts  Act,  1888  (51  &  52  Viot  c  43).  sk 
86,  90— County  Court  Bules,  1889,  ord.  22.  r.  6.— 
Hooper  v.  Hill,  APP.,  WJL  394 ;  [1894]  1  Q.  B. 
659 ;  70  L.  T.  224 

8.  Interpleader — ^liability  of  sheriff  to  pay  oosCt 
—County  Court  Bules,  1889,  ord.  27,  r.  2. — Tempk 
V.  Temple,  Q.B.D.,  63  L.  J.  Q.  B.  556 

9.  Interpleader — Money  deposited  in  oourt  bf 
claimant— !Payment  out— County  Courts  Act,  IS^ 
s.  156— County  Court  Bules,  1889,  Form  187.— 
Haddowe  v.  Morton,  Q.B.D.,  [1894]  1  Q.  B.  95;  63 
L.  J.  Q.  B.  38 ;  69  L.  T.  859 ;  aff.,  [1894]  1  a 
B.  565 ;  63  L.  J.  a  B.  431 ;  70  L.  T.  470 

10.  Jurisdiction — ^Admiralty — Collision  witii  ym 
— ^Negligence  of  dock  officers — Comity  Cooite 
AdmSalty  Jurisdiction  Acta,  1868,  s.  3 ;  1869,  t.  4 
—Mereey  Docks  Board  v.  Turner,  The  ZHa,  HJ-, 
[1893]  A.  C.  468;  63  L.  J.  P.  D.  &  A.  17;  » 
L.  T.  630 

11.  Jurisdiction — **  District  in  which  the  oams  o< 
action  wholly  or  in  part  arose  " — ^Action  fdr  prioe 
of  goo<ls  sold  and  aelivered — Whether  non-psj- 
ment  part  of  cause  of  action — County  Oomts  Act, 
1888  (51  &  52  Vict  c  43),  s.  74— ProhibttiaB.- 
Northey  Stone  Co.  v.  Oidney,  Q.B^.,  SJ.  26;  APr^ 
S.J.  39;  WJL  99;  [1894]  1  a  B.  99;  70 LT. 
82 

12.  Jurisdiction — ^Default  summons  issued  oct  of 
jurisdiction — ^Affidavit  —  Claim  exceeding  X^ 
County  Courts  Act,  1888,  ss.  74,  86— County  Co«t 
Bules,  1889,  ord.  5,  rr.  9  (a),  10— Oorcion  ▼.  Etou. 
APP.,  SJ.  Ill ;  WJL  193 ;  [1894]  1  Q.  B.  348;  63 
L.  J.  Q.  B.  329 

13.  Jurisdiction  —  Bemitted  action — Bower  to 
remit  action  from  High  Court — ^Action  for  unfiqai* 
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dated  damages  ^-County  CJourts  Act,   1888  (51   & 

62  Vict  0.  43),  8.  65.— BaM««  v.  Tmg,  Q.B.D.,  WJU 
668;  [1894]  2  a  B.  332 

14.  Juriadiotion  — Bemitted  aotion  —  Aotion  in 
Hi^  Court  —  Connter-olaiin  for  unliqaidated 
damages — Claim  and  coimter-olaim  within  juris- 
diction of  county  court — Jurisdiction  to  remit — 
Counts  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s* 
65.— CFui//ord  v.  Zam^^,  >B.D.,  SJ.  708 

15.  Jurisdiction —  Winding  up  —  County  court 
having  powers  of  High  Couri^Winding  up  of 
company  in  county  court — ^WritofyS./a.  ^di^ssed 
to  the  sheriff  of  the  county — County  court 
officers— Companies  (Winding-up)  Act,  1890  (53  & 
54  Vict,  c  63),  s.  1 — Eules  under  the  Companies 
(Winding-up)  Act,  1890,  r.  20.— B(M«c«'«  Plaster  Co., 
Be,  Q.B.D.,  W.B.  410 ;  [1894]  2  a  B.  96 ;  63  L.  J. 
aB.  518;  70L.T.  658 

16.  Officer  of  county  court  actine  as  solicitor  in 
a  proceeding  in  the  court — ^Letter  oefore  action- 
Prohibition— County  Courts  Act,  1888  (51  &  52 
Vict  a  43),  s.  41. — Longstaffe  y.  Woodrow,  Q.B.D., 
8J.275 

17.  Payment  into  court — Money  paid  mto  court 
to  abide  the  judgment— Bight  to  payment  out — 
Tomlinion  y.  Hampson,  Q.B.D.,  SJ'.401 

18.  Prohibition — Appeal  from  refusal — Shipping 
—Admiralty  jurisdiction — County  Courts  Act,  1888 
(51  &  52  Vict  c.  43),  s.  132.— -Becepto.  The,  APP., 
62L.  J.  P.D.&A.  118 

19.  Beplevin — ^Damage,  measure  of — Consequen- 
tial damaffe — Practice — Appeal — County  Courts 
Act,  1888  (51  &  52  Vict  c.  43),  s.  120.— Smith  v. 
Enrighi,  Q.B.D.,  63  L.  J.  Q.  B.  220  ;  69  L.  T.  724 

See  also  Bankruptcy,  31 ;  Company,  35 ;  In- 
dustrial Society ;  Practice,  18,  51,  61;  Prohibi- 
tion, 2;  Sheriff;  Solidtor,  19-21 

COVEHAHT— 

1.  Chattels — Operative  machinery  —  Switchback 
railway. — Chamberlayne  y.  Collin$,  APP.,  70  L.  T. 
217 

2.  Negative  covenant — Contract — Injunction. — 
Orimston  v.  Cunningham,  Q.B.D.,  S.J.  143  ;  [1894]  1 
a  B.  125 

3.  Bestrictive  covenant — "Building" — Erection 
of  hoarding — ^Bight  to  injunction. — Foster  v.  Eraser, 
OH.D.  KBKEWiOH,  J.,  W.E.  11 ;  [1893]  3  Ch.  158; 

63  L.  J.  Ch.  91 

4.  Bestrictive  covenant — Building  estate — Altera- 
tion in  character  of  estate— Acquiescence — Injunc- 
tion.— Meredith  v.  Wilson,  oh.d.  stiblino,  j.,  69 
L.T.  336 

5.  Slaughter-house  —  Offensive  business — ^Action 
quia  timet — Injunction. — Bapley  v.  Smart,  OH.D. 
CHTTTY,  J.,  SJ.  129 

See  also  Joint  Tenancy;  Landlord  and  Tenant, 
3-9,  16;  Partnership,  10;  Bestraint  of  Trade,  1, 
2 ;  Vendor  and  Purchaser,  1,  5 

cBnmr  AL  law— 

1.  Abduction  of  child  under  fourteen — Force  or 
fraud  on  parent— 24  &  25  Vict  c.  100,  s.  de.—Beg. 
v.  BeUis,  O.O.B.,  62  L.  J.  M.  C.  155 

2.  Bankrupt^Undischarffed  bankrupt — Obtain- 
ing credit — latention  to  defraud — ^Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  31.— i2^.  v.  Dyson, 
aaB.,  SJ.  419;  W.B.  526;  [1894]  2  a  B.  176;  63 
L.  J.  M.  0.  124 ;  70  L.  T.  877 


3.  Carnal  knowledge  of  girl  between  the  ages  of 
thirteen  and  sixteen  years — ^Incitement  by  the  girl 
to  tiie  commission  of  the  offence — ^Prosecution  of 
girl — Criminal  Law  Amendment  Act,  1885  (48  &  49 
Vict  c.  69),  s.  5.— Beg.  v.  TyreU,  C.O.E.,  S.J.  130; 
WJL  255 ;  [1894]  1  a  B.  710;  63  L.  J.  M.  C.  58 ; 
70  L.  T.  41 

4.  Coining— Uttering  counterfeit  coin  after  pre- 
vious conviction — ^What  amounts  to  previous  con- 
viction—Coinage Offences  Act,  1861  (24  &  25  Vict 
c.  99),  ss.  9.  12.— flea.  v.  Blahi/,  C.O.B.,  S.J.  420; 
W.E.  511 ;  [1894]  2  4  B.  170 ;  63  L.  J.  M.  C.  133 ; 
70  L.  T.  879 

5.  Embezzlement — Clerk  or  servant — ^Person  in 
the  service  of  a  company  of  which  he  is  a  director — 
24  &  25  Vict  c.  96,  s.  6S.— Beg.  v.  Stuart,  O.C.K., 
S.J.  131 ;  W.B.  303;  [1894]  1  Q.  B.  310;  63  L.  J. 
M.  0.  63 ;  70  L.  T.  44 

6.  Embezzlement — ^Property  of  illegal  associa- 
tion—  Joint  beneficial  owners  —  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  s.  4—31  &  32  Vict.  c. 
116,  8.  I. -Beg.  v.  Tankard,  O.O.R.,  S.J.  130;  W.B. 
350;  [1894]  1  Q.  B.  548;  63  L.  J.  M.  C.  61 ;  70 
L.T.43 

7.  Extradition — ^Political  offence — Anarchism — 
Evidence  of  an  accom^ce. — Meunier,  Be,  Q.B.D., 
W.E.  637 ;  [1894]  2  a  B.  415 

8.  Extradition — Production  of  stolen  property 
under  subpoena  duoes  tecum — Detention  for  purposes 
of  trial  abroad — Order  for  delivery — Jurisoiction — 
Extradition  Act,  1870  (33  &  34  Vict.  c.  52),  s.  9— 
11  &  12  Vict  c  44,  s.  5.— Beg.  v.  Lushington,  Otto, 
Exvarte,  Q.B.D.,  W.B.  411 ;  [1894]  1  Q.  B.  420;  70 
L.  T.  412 

9.  False  pretences— Form  of  indictment — Beg.  v. 
Sowerby,  O.C.K.,  W.B.  608 ;  [1894]  2  Q.  B.  173 ;  63 
L.  J.  M.  C.  136 

10.  False  pretences — Pretence  made  <*  to  the 
Queen's  subjects  " — Evidence — Handwriting — ^Wit- 
ness other  than  an  expert. — Beg,  v.  Silverlock, 
O.C.B.,  S.J.  664 

11.  Offence  against  girl  between  the  ages  of 
thirteen  and  sixteen — Occupier  of  premises  suffer- 
ing girl  to  be  in  such  premises  for  the  unlawful 
purpose — Criminal  Law  Amendment  Act,  1885  (48 
&  49  Vict  c.  69),  8.  e.—Beg.  v.  MeHhyr  Tydvil  Jus- 
tices, Q.B.D.,  S.J.  339 

12.  Practice — Criminal  Law  and  Evidence  Amend- 
ment Act  of  New  South  Wales  (55  Vict  No.  5>— 
Prisoner  competent  to  give  evidence  in  his  own 
behalf— Comments  of  judge. — Kvps  v.  The  Queen, 
P.O.,  70  L.  T.  890 

See  also  Cruelty  to  Animals 

OBTJELTT  to  AHIKAL8— 

1.  <*  Domestic  animaU  " — ^lions  kept  in  a  cage — 
Cruelty  to  Animals  Act  1849  (12  &  13  Vict  c.  92), 
ss.  2,  29— Cruelty  to  Animals  Act,  1854  (17  &  18 
Vict  c.  60),  s.  3. — Harper  v.  Marcks,  Q.B.D.,  S.J. 
619;  W.E.  605;  [1894]  2  a  B.  319;  63  L.  J. 
M.  C.  167;  70L.T.  804 

2.  "  Domestic  ftt^imala  " — ^Wild  rabbits  in  confine- 
mentr-12  &  13  Vict.  c.  92,  ss.  2,  29—17  &  18  Vict 
c.  60,  s.  Z.^Aplin  v.  PorriU,  Q.B.D.,  W.B.  95;  69 
L.  T.  433 

OYPEirS,  LAW  of— 

Marriage— Legitimacy— Roman   Catholic  Otto- 
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man  subjects. — Parapano  v.  ffappaz^  P.O.,   [1894] 
A.  C.  166 ;  63  L.  J.  P.  C.  63 ;  70  L.  T.  254 

DEBTOBS  ACT,  1869— 

See  Attachment 

DISENTAILIHG  DEED— 

Estate  tail— WUl— Estate  in  defeasance  of  estate 
tail— Fines  and  Becoveries  Act  (3  &  4  Will.  4,  o.  74), 
8.  Id.—Milhank  v.  Vane,  APP.,  [1893]  3  Ch.  79 

DIVOECE— 

1,  Adultery — Condonation— Offences  unknown  to 
husband— Damages— Costo— 20  &  21  Vict,  c.  85, 
ss.  29-31,  33,  61,  59.— Bemaiein  v.  Bernstein,  APP., 
[1893]  P.  292;  63  L.  J.  P.  D.  &  A.  3;  69  L.  T. 
513 

2,  Adultery  —  Husband  petitioner  guilty  of 
cruelty — Decree  niai — Maintenance  to  wife — ^Dis- 
cretion— ^Matrimonial  Causes  Act,  1857,  ss.  31,  32. — 
Edioarda  v.  Edwards,  P.D.  &  A.D.,  [1894]  P.  33 ;  63 
L.  J.  P.  D.  &  A.  62;  70  L.  T.  39 

3.  Adultery— Incestuous  adultery — Husband  ac- 
quitted of  crmiiual  charge  of  rax)e — Conviction  for 
minor  offence — Certificate  of  conyiction — Evidence 
—Virgo  v.  Virgo,  P.D.  &  A.D.,  69  L.  T.  460 

4.  Adultery — Wife's  petition — ^Decree  nisi — Sub- 
sequent condonation — Intervention — Adtdtery  sub- 
sequent to  condonation —Practice — Costs. — Rogers 
V.  Rogers,  P.D.  &  A.D.,  [1894]  P.  161 ;  63  L.  J.  P.  D. 
&  A.  97  ;  70  L.  T.  699 

6.  Adultery — ^Wife's  petition— Former  suit  aban- 
doned and  allowance  dv  respondent's  brother — 
Condonation — Fresh  adultery  with  same  woman — 
Delay.— Finney  v.  Binney,  P.D.  &  A.D.,  69  L.  T. 
498 

6.  Alimony — ^Permanent  maintenance — ^Release  of 
past  and  future  payments — Consideration. — Under ^ 
wood  V.  Underwood,  APP.,  S.J.  325 ;  W.E.  372 ;  [1894] 
P.  204 ;  63  L.  J.  P.  D.  &  A.  109 ;  70  L.  T.  390 

7.  Alimony  and  costs  of  wife — Ex  parte  application 
for  receiver — ^Undertaking  in  damages — Order  for 
receiver,  limited  to  amount  of  sum  due  to  wife. — 
Angliss  v.  Angliss,  P.D.  &  A.D.,  69  L.  T.  462 

8.  Attachment  -Order  to  lodge  in  court  or  secure 
costs — ^Undischarged  bankrupt — Weekly  salary — 
Means— Order.— S^ific  v.  Shine,  P.D.  &  A.D.,  [1893] 
P.  289 ;  63  L.  J.  P.  D.  &  A.  60 ;  69  L.  T.  600 

9.  Costs — Wife's  costs — Registrar's  report — Com- 
parison of  respective  incomes  of  husband  and  wife 
— Discretion — Bules  and  Begulations  in  Divovce 
and  Matrimonial  Causes,  r.  158. — AUen  v.  Allen, 
APP.,  S.J.  128;  W.E.  230 ;  [1894]  P.  134 ;  63  L.  J. 
P.  D.  &  A.  78 ;  70  L.  T.  326 

10.  Costs— Wife's  costa— Wife's  petition— Bules 
in  Divorce  Division,  r.  159. — Ash  v.  Ash,  P.D.  & 
A.D.,  62  L.  J.  P.  D.  &  A.  97 

11.  Damages— Intervention — Assignee  of  peti- 
tioner's interest  in  the  dami^es. — Hunt  v.  Hunt  and 
Cooper,  P.D.  &  A.D.,  [1894]  P.  247 

12.  Desertion — Temporary  separation  for  mutual 
oonvenience — Befusal  on  part  of  husband  to  take 
back  or  maintain  his  wife — Jurisdiction  of  magis- 
trates—Married Women  Maintenance  Act,  1886,  s. 
l,—Chudley  v.  Chudley,  Q.B.D.,  69  L.  T.  348 ;  app., 
69  L.  T.  617 

13.  Domidl— English  domioil— Foreign  divoroe. 
—Oreen  v.  Oreen,  P.D.  &  A.D.,  62  L.  J.  P.  D.  &  A. 
112 


14.  Evidence — Conversation  between  respondoit 
and  clerg3rman^  Objection  by  clergyman  to  answer 
questions— Privilege. — Normamhawy.  Normanshaw, 
P.D.  &A.D.,  69L.  T.468 

15.  Evidence— Cross-examination — Bight  of  co- 
respondent to  cross-examine  respondent. — AUt%  r. 
Allen  {No.  2),  APP.,  SJ.  456;  WJL  549;  [1^] 
P.  248;  63  L.  J.  P.  D.  &A.  120;  70  L.  T,  783 

16.  Maintenance— Decree  nisi  —  Jurisdictioii— 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict,  c  86), 
s.  32.—Waterhouse  v.  Waterhouse,  APP.,  [1893]  P. 
284;  62  L.  J.  P.  D.  &  A.  115;  69  L.  T.  618 

17.  Maintenance  —  Post-nuptial  settlement— Xo 
express  covenant  not  to  sue  for  divoroe — Order  in 
excess  of  amount  allotted  by  settiement. —  Wilkimsuk 
V.  Wilkinson,  P.D.  &  A.D.,  69  L.  T.  459 

18.  Maintenance — ^Profits  of  busineas — Undnvn 
profits — ^Matrimonial  Causes  Act,  1857,  s.  31— 
HanburvY.  Hanhury,  P.D.  &  A.D.,  [1894]  P.  102; 
APP.,  S.J.  385 ;  W.B.434;  63  L.  J. P.  D.  &  A.  105 ; 
70  L.  T.  569 

19.  Maintenance  of  children— 20  ft  21  Yict  c  SI, 
s.  35—22  &  23  Vict.  c.  61,  s.  4.— r^omowd  f. 
rAomoMetjAPP.,  SJ.630;  WJL  658 

20. -Molestation — ^Motion  to  restrain  respoDdent 
—Injunction. — Norihledge  v.  NorthUdge,  p.d.  A  aj^ 
70  L.  T.  815 

21.  Nullity  of  marriage — De  facto  maziiage— 
Alimony  pendent^ite — Jonsdiction  of  oomi. — Fodei 
V.  Foden,  APP.,  S  J.  662 ;  W.E.  689 

22.  Petition — ^Petitioner  engaged  abroad— Lean 
to  solicitor  to  sign  petition  on  his  behalf— Oris 
for  proof  of  marriage  and  cohabitation  to  be  given 
by  affidavit. — Hohson,  Ex  parte,  P.D.  &  A.D.,  TO 
L.  T.  816 

23.  Pleadings — Wife's  answer — AUegatkm  of 
neglect  against  husband — ^Divorce  Act,  1857,  s.  31. 
—Cox  v.  Cox,  APP.,  70  L.  T.  200 

24.  Prevention  of  due  process  of  servke  of  ««*- 
poena — Motion  for  attachment — Coats. —  Wylam  t. 

Wylam,  p.d.  &  A.D.,  69  L.  T.  500 

25.  Queen's  Proctor's  intervention — Gohahitatios  ' 
resumed — Rescission    of   decree   niti, — Flower  ▼• 
Flower,  p.d.  &  A.D.,  W.B.  204;    [1893]  P.  290;  S 
L.  J.  P.  D.  &  A.  28 

26.  Queen's  Proctor's  intervention — ^Decree  tm 
on  wife's  petition — ^Plea — ^AllegatuHi  of  adahar 
— Application  by  incriminated  person  for  leaf*  ^ 
intervene — 41  Vict  c  19,  s.  2. — Grieve  v.  Grii"^ 
P.D.  &  A.D.,  [1893]  P.  288;  63  L.  J.  P.  D.  4  i. 
29 ;  69  L.  T.  462 

27.  Queen's  Proctor's  intervention  —  D«ne 
nisi  on  wife's  petition — Collusion — BescJeakm  <i 
decree— Second  suit  bv  husband — Re$  iydieaOiu-' 
Butler  V.  Butler,  p.d.  &  A.D.,  62  L.  J.  F.  D.  4  A- 
105;  APP.,  SJ.  24;  W.E.  49;  [1894]  P.  25;  63 
L.  J.  P.  D.  &  A.  1 ;  69  L.  T.  545 

28.  Queen's  Proctor's  intervention— Decrte  nk 
on  wife's  petition — Application  by  third  partr  (• 
intervene— Jurisdiction. — Carew  ▼.  Oartv,  fM.  « 
A.D.,  [1894]  P.  31 ;  63  L.  J.  P.  D.  &  A.  74 

29.  Separation  ordei^-Custody  of  chiUreD-^ 
Maintenance — ^Magistrate's  order — Appeal  ■■  ^ 
custody  and  maintenance — Fresh  evioeDce— Ova 
remitted  to  justices. — Foulkes  ▼.  Fcmlkes,  fJ)^  ^ 
A.D.,  69  L.  T.  461 

30.  Settiement— Variation— Poat-nimtial  tdt^ 
ment— i>tim  soki  et  casta  clause  inserteo. — SmM»itr& 
V.  Saunders,  P.D.  &  A.D.,  69  L.  T.  49$ 
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31.  Setilement--yariation — Power  to  wife  to 
appoint  on  second  marriage —Divoroe  Aot,  1859,  s. 
d.-^PoUard  v.  Pollard,  P.D.  &  A.D.,  [1894] 
P.  172 ;  63  L.  J.  P.  D.  &  A.  104 ;  70  L.  T. 
815 

32.  Settlement — Variation — ^Time  for  filing  peti- 
tion— Amendment  after  time  expired— Inclusion  of 
post-nuptial  settlement  of  respondent's  property — 
Second  marriage  of  respondent — Settlement  on 
second  marriage — Trustee^Porohasers  for  value — 
Powers  of  ooiui;  to  yary  post-nuptial  settlement — 
22  &  23  Vict,  c  61,  s.  6— Costs.— ^mW  v.  NeuiU, 
P.D.  &  A.D.,  69  L.  T.  463 

See  also  Bankruptcy,  37 

DOHICn— 

Infant — ^Widowed  mother — Second  marriage — 
EffBct  on  infant  of  mother's  change  of  domicil — 
DomicQ  of  stepfather. — Beaumont,  Be,  gh.d.  stir- 
UNG,  J.,  W.E.  142;  [1893]  3  Ch.  490;  62  L.  J. 
Gh.  923 

See  also  Divorce,  13 

EASEMEST— 

See  Land  Tax;  light;  Poor  Law,  6,  7 ;  Way,  1 

ECCLESIASTICAL  LAW— 

1.  Advowson — Co-owners — ^Tums  in  rotation — 
Usurpation — Presentation  out  of  turn — Presenta- 
tion of  an  exchange — Notice  of  vacancy— Negli- 
gence.— Keen  v,  Denny,  CH.D.  CHITTY,  J.,  S.J.  716 

la.  Faculty — Chancel  Screen  gates — Discretion 
of  ordinary. — St  Andrew,  Bomford  {Bector),  v.  All 
persons  having  interest,  C0N8IST0EY  COUBT,  [1894] 
P.  220 

2.  Faculty  —  Memorial  inscription  in  parish 
church — Prayers  for  the  dead — Discretion  of  ordi- 
nary.— Egerton  v.  All  of  Odd  Bode,  P.D.  &  A.D., 
[1894]  P.  15 

3.  Pew — Chapel — Long  user — ^Exclusive  posses- 
sion—  Presumption  of  legal  origin  —  Faculty  — 
Prescription— Jurisdiction  of  ordinary  over  distri- 
bution of  seats — In j  unction — ^Application  for  faculty 
— ^Bestraint  against  acting  under  faculty,  if  granted. 
—Proud  V.  Price,  APP.,  W.E.  102 ;  63  L.  J.  Q.  B. 
61 ;  69  L.  T.  664 

4.  Scottish  Episcopal  Church — Contract — ^Tnist 
— Canon's  stipend. — Brook  v.   Kelly,  H.L.,  [1893] 

-  A.  C.  721 

5.  Vicarage  house — Bepairs  to — Proceeds  of  sale 
of  land— City  Sewers  Act,  1817  (57  Geo.  3,  c.  29), 
8.  84. — The  Commissioners  of  Sewers  for  the  City  of 
London  and  the  Vicar  of  St,  Botolph^s,  Ex  parte, 
CH.D.  NOBTH,  J.,  S.J.  682 

See  also  Burial  Ground 

XSVCATIOV— 

See  Injunction,  2 

SLECTIOV  LAW— 

1.  Municipal  election — ^Mayor  of  borough — 
Salary  attached  to  office — Candidate  voting  for  him- 
self— Chairman  giving  first  and  casting  vote — Dis- 
qualification— Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50).— ^e?/  v.  Longbottom,  Q.B.D., 
S.J.  309 ;  [1894]  1  Q.  B.  767 ;  63  L.  J.  Q.  B.  490 ; 
70  L.  T.  499 


2.  Municipal  election — Report  of  election  com- 
missioner— Certiorari — Rule  nisi  to  quash — Juris- 
diction— Mandamus  to  hear  and  determine. — Wigan 
Municipal  Election  Petition,  Be,  Johnson,  Ex  parte, 
Q.B.D.,  S.J.  386 

3.  Parliament — ^Election   petition — Amendment 

Sf  order  of  a  judge  not  on  the  rota  for  the  trial  of 
ection  petition^— Jurisdiction — Appeal  to  the 
Court  of  Appeal — Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  ss.  40 
(2)  and  56— Judicature  Aot,  1881  (44  &  45  Vict.  o. 
68),  s.  U.—Shaw  v.  BeckiU,  APP.,  69  L.  T.  327 

4.  Parliament — Registration  of  voters — Notice  of 
objection — S<^ce — "  Ordinary  course  of  post" — 6 
&  7  Vict.  c.  18,  s.  100.— Kemp  v.  Wanklyn,  Q.B.D., 
S.J.  114;  [1894]  1  Q.  B.  265;  app.,  S.J.  324; 
W.R.  369 ;  [1894]  1  Q.  B.  583 ;  63  L.  J.  Q.  B.  520 ; 
70  L.  T.  478 

5.  Parliament — Reffistration  of  voters — Borough 
vote — Nature  of  quuification — Successive  occupa- 
tion— ^Power  to  amend  daim — Parliamentary  and 
Municipal  Registration  Act,  1878  (41  &  42  Vict.  c. 
26),  s.  28  (2)  (12)  (13).— ^urcwm  v.  West  Ham, 
Toxvn  CUrkof,  Q.B.D.,  70  L.  T.  29 ;  app.,  S.J.  251 ; 
W.R.  321 ;  [1894]  1  Q.  B.  579 ;  63  L.  J.  Q.  B. 
306 ;  70  L.  T.  505 

6.  Parliament — ^Registration  of  voters — Descrip- 
tion of  •  qualification — Power  of  amendment. — 
Mann  v.  Johnson,  Q.B.D.,  S.J.  115 

7.  Parliament — Registration  of  voters — Inhabi- 
tant— Occupier — Rating  of  premises. — Palmer  v. 
Wade,  Q,B.D.,  S.J.  114;  [1894]  1  Q.  B.  268;  70 
L.  T.  407 

ELECTRIC  LIOHTHrO— 

Contract — Validity — Powers  imposed  by  statute. 
— Chelsea  Electricity  Supply  Co,  v.  London  Electric 
Supply  Corporation,  APP.,  S.J.  112 

ESTOPPEL— 

See  Banker,  4 ;  Company,  12,  31  -33 ;  Factor,  3 ; 
Landlord  and  Tenant,  11;  Practice,  41 

EZECUTOB— 

1.  Carrying  on  business  after  death  of  testator — 
Indemnity — Default  by  executors — Creditors. — 
Kidd,  Be,  Kidd  v.  Kidd,  OH.D.  KBKJSWIOH,  J.,  W.R. 
571 ;  70  L.  T.  648 

2.  Co-executor — Default — Assets  left  in  control 
of  co-executor — Broker. — Oasquoine  v.  Oasguoine, 
CH.D.  KEKEWICH,  J.,  69  L.  T.  822 ;  APP.,  [1894]  1 
Ch.  480;  63  L.  J.  Ch.  377 ;  70  L.  T.  196 

3.  Lixritations,  Statute  of — Statute-barred  debt 
— Administration — ^Dismissal  of — Subsequent  pay- 
ment of  debt  by  one  executor  against  wish  of  co- 
executor —  Bes  judicata — Devastavit. — Midgley  v. 
Midgley,  APP.,  [1893]  3  Ch.  282 ;  62  L.  J.  Ch.  905 

4.  Power  to  mortgage  testator's  property — Mort- 
gage to  building  society,  how  far  binding  on  estate 
and  beneficiaries — Assent  to  bequest,  what  consti- 
tutes.— Thome  v.  Thome,  CH.D.  KOMEK,  J.,  W.R. 
282 ;  [1893]  3  Ch.  196 ;  63  L.  J.  Ch.  38 ;  69  L.  T. 
378 

5.  Power  to  sell — Devise  of  lands  charged  with 
legacy — Executors'  power  of  sale. — Bebbeck,  Be, 
Bennett  v.  Btbbeck,  CH.D.  CHITTY,  J.,  S.J.  399 

6.  Right  of  retainer— Hinde  Palmer's  Act,  1869 
(32  &  33  Vict.  c.  46)— Right  to  retain  specialty  debt 
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against  specialty  and  simple  contract  creditors. — 
Briggsy  Re,  Earp  and  Buggina  v.  Briggs,  OH.D. 
OHITTY,  J.,  S.J.  662 

See  also  Practice,  66,  59,  63;  Probate,  9-11, 
26 ;  Vendor  and  Purchaser,  8 ;  Will,  20 

EXTBADinOV— 

See  Criminal  Law,  7,  8 

FIXIUBES— 

See  Bill  of  Sale,  3,  9 ;  Mortgage,  3 

FOOD— 

See  Adulteration 

PACTOBr- 

1.  Disposition  by  seller  and  buyer  of  goods — 
Hirine  agreement — Delivery  by  hirer  to  auctioneer 
for  safe — Beceipt  and  sale  m  good  faith  and  with- 
out notice — ^Validity  of  deUvery  or  transfei  — 
"Delivery  under  any  agreement  for  sale'*  — 
"  Agreement  for  sale,  pledge,  or  other  disposition  *' 
—Factors  Act,  1889  _(62  &  63  Vict.  c.  45),  s.  9.— 
Shenstone  di  Co.  v.  HiUon,  Q.B.D.,  [1894]  2  Q.  B. 
452 

2.  Persons  entrusted  with  the  possession  of 
goods— Pledge— Validity— 6  &  6  Vict.  c.  39.— IVc- 
moille  V.  Christie,  OH.D.  STIRLING,  J.,  69  L.  T. 
338 

3.  Sale  of  goods — Agent,  sale  by — Estoppel — 
Condition  against  sale — Factors  Acts,  6  Geo.  4,  c.  94, 
s.  4 ;  62  &  53  Vict  c.  46,  ss.  1  (1),  2  (1).— ^t^^a 
V.  Evan$,  Q.B.D.,  [1894]  1  a  B.  88;  69  L.  T. 
723 

4.  Sale  of  goods — Furniture — Possession  under 
hire-and-purchase  agreement — Sale  by  hirer — ' 
Factor's  Act,  1889,  s.  2,— Lee  v.  Butler,  app., 
W.E.  88 ;  62  L.  J.  Q.  B.  591 ;  69  L.  T.  370 

6.  Sale  of  goods — Furniture — ^Possession  of  goods 
with  consent  of  owner — Hire  and  purchase  agree- 
ment— ^Disposition  of  goods  by  hirer — Factors  Act, 
1889  (62  &  63  Vict.  c.  45),  ss.  2,  9,—Helby  v.  Mat- 
thews, APP.,  S J.  476 ;  W.E.  614 ;  [1894]  2  a  B. 
262 ;  70  L.  T.  837 

FUI,  LAW  of- 

Proclamation — Boundaries— High-water  mark — 
Smart  v.  Suva  Town  Board,  P.O.,  62  L.  J.  P.  C. 
88 

FISHEEY— 

Freshwater  fishery  —  Water  bailiff — Right  to 
prosecute  without  the  authority  of  board  of  con- 
servators— Salmon  Fisheries  Act,  1861  (24  &  25 
Vict  c.  109),  s.  8— Fisheries  Act,  1891  (54  &  55 
Vict.  c.  37),  8.  13.— Po//ocAj  v.  Mosee,  Q.B.D.,  63 
L.  J.  M.  C.  116;  70L.  T.  378 

FBAITDS,  STAT1TTE  of— 

1.  Indemnity  —  Ghiarantee  —  Verbal  promise  — 
Statute  of  Frauds,  s.  4. — Guild  ds  Co.  v.  Conrad, 
APP.,  S.J.579;  W.E.642 

2.  Indemnity — Guarantee— Parol  agreement  to 
share  profits  and  losses— Stock  Exchange.— iSu^^>n 
v.  Qrey,  Q.B.D.,  69  L.  T.  354  ;  APP.,  ^J,  77 ;  W.E. 
195 ;  [1894]  1  Q.  B.  285 ;  69  L.  T.  673 

3.  Interest  in  land — Company — ^Debentures  of 


trading  company — Floating  security — Statute  of 
Frauds,  s.  4.— DnVer  v.  Broad,  app.,  63  li.  J.  Q.  B. 
12 

4.  Voluntary  assignment — ^Leaseholds — ^Mortgage 
by  assignee — Kesulting  trust — ^Parol  evidence  ss  to 
intention— Statute  of  Frauds  (29  Car.  2.  o.  8),  u. 
7,  ^.—Marlborough  {Dvke),  Be,  Davi$  ▼.  Wkitekead, 
OH.D.  STmuwa,  j.,  S.J.  289;  WJL456;  [1894]  2 
Ch.  133;  63  L.  J.  Ch.  471 ;  70  L.  T.  814 

See  also  Bill  of  Sale,  3;  Company,  11 ;  Vendor 

and  Purchaser,  17 

FEIEVDLY  SOCEBTT—  ' 

1.  Arbitration— Disputes — Eule  for  refereooe  of 
disputes  to  arbitration — ^Misconduct  of  ar)»tratoct— 
Award — Jurisdiction  of  justices — Friendly  Societiei 
Act,  1876  (38  &  39  Vict,  a  60),  s.  22  (<f).— Bacie  v. 
Billingham,  Q.B.D.,  69  L.  T.  322 ;  APP..  WJL  217; 
[1894]  1  a  B.  107 ;  63  L.  J.  M.  C.  1;  69  L.  T.6« 

2.  Arbitration — Disputes— Friendly  Societifls  Act, 
1875,  s.  22.Stone  v.  Liverpool  Marine  Society,  Q.BJ>.. 
63  L.  J.  Q.  B.  471 

3.  Property  of  sodety  —  ^thholding  or  ma- 
applying— Crimioal  law — ^Friendly  Societies  Act, 
1876  (38  &  39  Vict,  c  60),  s.  16,  sab-section  9.- 
Beg.  V.  Bennett  and  Ward,  Q.B.D.,  SJ.  682;  63  L.  J. 
M.  C.  181 

See  also  Bankruptcy,  36 

GAHINO— 

1.  Agent  employed  to  make  bets — Bmploymrat 
of  agent  to  bet  for  principal — Action  for  mooej  had 
and  received— Gaming  Act,  1892  (55  Viot  c  9),  s. 
\.—De  MattoB  v.  Benjamin,  Q.B.D.,  SJ.  238;  Wi 
284 ;  63  L.  J.  Q.  B.  248;  70  L.  T.  560 

2.  Agreement  for  partnership  in  betting  trsnsM' 
tions— Account— 8  &  9  Vict,  c  109,  s.  18— Garaitf 
Act,  1892  (55  Vict  c.  9),  s.  l.—Barve^  v.  /7«ft 
OH.D.  STIRLINO,  J.,  SJ.  418 

3.  Keeping  a  place  for  the  purpose  of  bettinf- 
Act  for  the  Suppression  of  Betting  Houses,  1S3 
(16  &  17  Vict.  c.  119),  ss.  1.  S.—Bond  ▼.  Pimmk 
Q.B.D.,  S.J.  99;  WJL  222;  [1894]  1  a  B.  I®;  ?« 
L.  T.  406 

See  also  Lottery 

G¥ARAVTEB— 

See  Bankruptcy,  43;  Frauds,  Statute  of,  L  •: 
Insurance,  1 ;  Pnncipal  and  Surety 

TTAPTgAR  CORP¥S— 

See  Infant,  6 ;  Practice,  8 

HACKHET  CAERIAGB- 

1.  Licence— Omnibus  plying  for  hire — So  cksif^ 
to  passengers— Voluntary  contributamis— Ton 
Police  Clauses  Act,  1847,  s.  45.— Codb  ▼.  Mmm^ 
Q.B.D.,  SJ.  100;  70  L.  T.  408 

2.  Negligence  of  driver— Liability— Begiita«<^ 
proprietor — ^Metropolitan  Hackney  Oairiap  ^ 
(6  &  7  Vict.  c.  86).— JTcen  ▼.  JTenry,  AFP.,  SJ.  r: 
W.E.  214;  [1894]  1  Q.  B.  292;  63  L.  J.  a  B^ 
211 ;  69  L.  T.  671 

HABBOXTBr- 

Discharge  of  rubbish  on  shore  of  nmvigiAlt  ci« 
— ^Tendency   to   injure  or   obstruct   i 
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'*  Any  other  persons  whatsoever  " — ^Harbours  Act, 
1814  (54  Geo.  3,  c.  15^,  s.  W.^United  Alkali  Co. 
V.  Simpson,  Q.B.D.,  SJ.  419 ;  W.E.  509 ;  [1894]  2 
Q.B.  116;  63L.  J.  M.  C.  141 

See  also  Poor  Law,  8 

HIGHWAY— 

1.  Indosnre  Act — ^Title — Limitations,  Statute  of 
—Haigh  v.  West,  APP.,  62  L.  J.  Q.  B.  532 

2.  Nuisance  —  Sewer  gratings  —  Projection  of 
grating  beyond  road  surface  by  reason  solely  of 
non-repair  of  road — Injury  to  passengers  caused 
thereby — Urban  sanitary  authorify — Local  Govern- 
ment— ^Non-liability  of  looal  authority — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  13,  16, 
19,  144,  149.— O/iVer  v.  Horsham  Local  Board,  APP., 
S.J.  97 ;  W.R.  161 ;  [1894]  1  Q.  B.  332;  63  L.  J. 
a  B.  181 

3.  Obstruction — "  Encroachment  " — Jurisdiction 
of  justices— Highway  Act,  1864  (27  &  28  Vict.  c. 
101),  s.  dU—Reg.  v.  Bradley,  Q.B.D.,  63  L.  J.  M.  C. 
183;  70  L.  T.  379 

4.  Obstruction — Conviction— Right  to  new  trial 
— Evidence — Map  annexed  to  inclosure  award — 
Admissibility  of,  to  show  boiindaries  of  highway. — 
Reg.  V.  Berger,  Q.B.D.,  W.E.  541  ;  [1894J  1 
Q.  B.  823 ;  63  L.  J.  Q.  B.  529 ;  70  L.  T.  807 

5.  Bating  —  Exemption  —  Liability  to  repair 
ratione  tenures  —  Extinction  of  liability  —  Deter- 
mination of  exemption — Highway  Act,  1835  (5  & 
6  Will.  4,  c.  50),  s.  Z^.— Heath  v.  Weaverham  Over- 
seers, Q.B.D.,  SJ.  400;  W.R.  478;  [1894]  2  Q.  B. 
108;  70  L.  T.  729 

6.  Rating— Publication  of  notice — No  church  in 
highway  parish — Highway  Act,  1835  (5  &  6  Will. 
4,  c.  50),  8.  27—1  Vict.  c.  45,  s.  2— Poor  Rate 
Assessment  Act,  1882  (45  &  46  Vict.  c.  20),  s.  4.— 
Reg,  V.  Wolferstan,  Q.B.D.,  W.R.  176;  [1893]  2 
Q.  B.  451 ;  69  L.  T.  429 

7.  Repair —  Corporation — Non-feasance — Action 
for  damages—  Law  of  Nova  Scotia — Construction. — 
Fictou  {Municipality)  Y.  Geldert,  P.C,  W.R.  114; 
[1893]  A.  C.  524  ;  63  L.  J.  P.  C.  37  ;  69  L.  T.  510 

8.  Repair — Extraordinary  traffic — Road  used  for 
ordinary  traffic  of  neighbourhood  —  Highways 
and  Locomotives  Amendment  Act,  1878  (41  &  42 
Vict.  c.  77),  s.  23. — Etherley  Orange  Coal  Co.  v. 
Arickland  Highway  Board,  APP.,  SJ.  38 ;  W.R.  198 ; 
{1894]  1  Q.  B.  37 ;  69  L.  T.  702 

9.  Repair — Extraordinary  traffic-  -Highways  and 
Locomotives  Amendment  Act,  1878  (41  &  42  Vict, 
c.  77),  8.  23.— Hill  V.  Thomas,  Q.B.D.,  69  L.  T.  310  ; 
APP.,  W.R.  85 ;  [1893]  2  Q.  B.  1/33 ;  62  L.  J.  M.  C. 
161 ;  69  L.  T.  553 

HOUSE  of  LORDS  PRAOTICE- 

See  Practice,  33 

HUSBAND  and  WIFE— 

Contract — Will — Promise  to  leave  property  by 
will — Inducement  to  marriage — Conveyance  to 
third  party — Breach — Riprht  to  sue  for  damages. — 
St/ngev.  Synge,  aPP.,  W.R.  309;  [1894]  1  Q.  B. 
460  ;  63  L.  J.  Q.  B.  202 ;  70  L.  T.  221 

See  also  Married  Woman 

IHCLOSU&E  ACTS— 

See  Highway,  1 


INCOME  TAX— 

See  Inland  Revenue,  3-5 

INDUSTRIAL  SCHOOL— 

Child  living  in  house  resided  in  by  prostitutes — 
Order  for  removal  to  industrial  school — ^Right  of 
private  person  to  apply  for  order — Industrial 
Schools  Act,  1866  (29  &  30  Vict.  c.  118),  s.  14— 
Elementary  Education  Act,  1876  (39  &  40  Vict.  c. 
79),  s.  13 — Industrial  Schools  Acts  Amendment  Act, 
1880  (43  &  44  Vict.  c.  15),  s.  -l.^Walker  v.  Laxton, 
Q.B.D.,  70  L.  T.  690 

INDUSTRIAL  SOCIETY— 

Winding  up— County  court — ^Winding  up  pending 
on  the  1st  of  January,  1894 — Order  for  examina- 
tion of  officers — Jurisdiction — Industrial  and  Pro- 
vident Societies  Acts,  1876  (39  &  40  Vict.  c.  45),  s. 
17,  and  1893  (56  &  57  Vict.  c.  39),  ss.  58,  59— Com- 
panies (Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
8.  10— County  Court  Rules,  1892,  r.  146.— Femdale 
IndtistricU  Co-operative  Society,  Re,  Q.B.D.,  S.J.  309; 
W.E.  430;  [1894]  1  a  B.  828 ;  70  L.  T.448 

INFANT— 

1.  Contract — Agreement  to  take  shares  in  com- 
pany— Revocation— Money  paid  on  allotment — 
Right  to  receive  back. — Hamilton  v.  Vauglmn-Sher- 
rin  Electrical  Engineering  Co.  {Limited),  OH.D.  STIR- 
LINO,  J.,  S.J.  663 

2.  Contract  —  Ante-nuptial  settlement — After- 
acquired  property—  Covenant — Coverture — Affirma- 
tion.— Hodson*s  Settlement,  Re,  Williams  v.  Knight, 
CH.D.  OHirrY,  J.,  S.J.  457 ;  W.R.  531 ;  [1894]  2  Ch. 
421 ;  63  L.  J.  Ch.  609 

3.  Contract — Contract  for  benefit  of  infant — Un- 
fair contract — Agreement  relieving  railway  com- 
pany from  liability  for  negligence. — Flower  v.  Lon- 
don and  North- Western  Railway  Co.,  APP..  W.R. 
519 ;  [1894]  2  Q.  B.  65 ;  63  L.  J.  Q.  B.  547 ;  70 
L.  T.  829 

4.  Contract  of  service — Contract  not  to  sue 
under  Employers'  Liability  Act,  1880 — Contract 
for  benefit  of  infant — ^Validity. — Clements  v.  London 
and  North- Western  Railway  Co.  {No.  2),  Q.B.D..  S.J. 
227 ;  APP.,  S.J.  562 ;  W.R.  663 ;  [1894]  2  Q.  B. 
482;  70L.  T.  896 

5.  Custody — Habeas  corpus — ^Welfare  of  infant — 
Jurisdiction  of  Queen's  Bench  Division — Judicature 
Act,  1873  (36  &  37  Vict.  c.  66\  s.  25,  sub-section 
(10).— ^e^.  V.  Gyngall,  APP.,  62  L.  J.  a  B.  559; 
69  L.  T.  481 

6.  Maintenance  —  Contingent  interest  —  Inter- 
mediate income — Will — Conveyancing  Act,  1881,  s. 
43.—Hol/ord,  Re,  Hol/ord  v.  Holford,  cn.D.  cniTTY, 
J.,  S.J.  338;  70  L.  T.  482;  APP.,  S.J.  512;  W.R. 
563  ;  70  L.  T.  777 

7.  Marriage  settlement — Repudiation — Parti- 
tion— ^Tenancy  in  common — Improvements — Con- 
tribution— Mortgage—  Covenant  against  incum- 
brances.— Jones,  Re,  Warrington  v.  Forrester,  cni.D. 
NORTH,  J.,  62  L.  J.  Ch.  996 

8.  Marriage  settlement — Repudiation — Voidable 
deed — After-acquired  property — Time— Infants' 
ReHef  Act,  1874  (37  &  38  Vict.  c.  62),  s.  2.— 
Edwards  v.  Carter,  n.L.,  [1893]  A.  C.  360 ;  63  L.  J. 
Ch.  100 

See  also  Bankruptcy,  4;   Domicil;   Praotice, 
38 ;  Settlement,  3 ;  Trustee,  15 ;  WiU,  27 
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nrJUHCTION— 

1.  Damages — Jurisdiction  —  Discretion — Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27),  s.  2— light- 
Ancient  lights — Obstruction. — Martin  v,  Frice, 
CH.D.  KBKEWICH,  J.,  69  L.  T.  712 ;  APP.,  S.J.  127  ; 
W.R.  262 ;  [1894]  1  Ch.  276 ;  63  L.  J.  Ch.  209  ;  70 
L.  T.  202 

2.  Fraud^Imitation — Omnibus. — London  General 
Omnibus  Co,  v.  Turner,  OH.d.  chitty,  J.,  S  J.  467 

3.  Jurisdiction — Judicature  Act,  1873,  s.  25,  sub- 
section 8 — Quo  wafranto  or  injunction — Elemen- 
tary Education  Act,  1870  (33  &  34  Vict.  c.  75). 
Schedule  II.,  Part  I.,  r.  14 — Absence  for  six  months 
from  meeting. — Richardson  v.  Methley  School  Board, 
on.D.  KEKEWiCH,  J.,  W.R.  27;  [1893]  3  Ch.  510; 
62  L.  J.  Ch.  943 ;  69  L.  T.  308 

See  also  Contempt  of  Court ;  Covenant ;  Land- 
lord and  Tenant,  1 ;  Libel,  2,  3 ;  Market ; 
Married  Woman,  7  ;  Practice,  34,  35  ;  Restraint 
of  Trade ;  River ;  Trade  Name,  1 ;  Trespass,  2 ; 
Water,  10 


INLAND  BBVEHXTE— 

1.  Account  stamp  duty — Gift  within  year  of 
death— Inland  Reveuue  Acts,  1881,  s.  38,  and  1893, 
s.  Ih^AUomey-Oeneral  v.  Booth,  Q.B.D.,  63  L.  J. 
Q.  B.  356 

2.  Account  stamp  duty — Voluntary  settlement  of 
freeholds--Trust  for  sale — Conversion  of  property 
— Liability  to  stamp  dutv — Customs  ana  Imand 
Revenue  Act,  1881  (44  Vict.  c.  12),  s.  38,  sub-sec- 
tion 2  (c)~Customs  and  Inland  Revenue  Act,  1889 
(52  Vict.  c.  7),  s.  11. — Attorney 'Oeneral  v.  Dodd, 
Q.B.D.,  S.J.  350;  W.B.  524;  [1894]  2  a  B.  150; 
63  L.  J.  Q.  B.  319 ;  70  L.  T.  660 

3.  Inoome  tax — Deductions — Company  for  lend- 
ing money — Expenses. — Texas  Land  and  Mortgage 
Co,  V.  Holtham,  Q.B.D.,  63  L.  J.  Q.  B.  496 

4.  Income  tax — Deductions  in  estimating  net 
profits — Interest  on  short  loans — 5  &  6  Vict.  c.  35, 
s.  100,  case  l,r.  3. — Anglo- Continental  Guano  Works 

•^  V.  Bell,  Q.B.D.,  S.J.  325 ;  70  L.  T.  670 

5.  Income  tax — English  company  holding  shares 
in  foreign  companies — Profits  arismg  abroad  and 
distributed  abroad  to  foreign  shareholders  in  the 
English  company — Profits  not  remitted  to  the 
United  Kingdom— 5  &  6  Vict.  c.  35,  s.  100—16  & 
17  Vict.  0.  34,  s.  2,  Schedule  D.—Bartholomay 
Brewing  Co,  v.  WyaU,  Q.B.D.,  W.R.  173;  [1893] 
2  Q.  B.  499 ;  62  L.  J.  Q.  B.  525 ;  69  L.  T.  561 

6.  Probate  duty — Legacy  duty  —  Identity  of 
legatees  by  reference  to  will  of  another  testator — 
Stamp  Act,  1815  (55  Geo.  3,  c.  184),  s.  37  -Stamp 

.  Acts,  1845  (8  &  9  Vict.  c.  76),  s.  4,  and  1860  (23 
Vict.  c.  15).  s.  4—44  Vict.  c.  12,  s.  32.— Zord 
Advocate  v.  Bogie,  H.L.,  [1894]  A.  C.  83;  70  L.  T. 
533 

7.  Stamp  duty — Amalgamation  of  companies — 
Transfer— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
8.  54 ;  Schedule  I.,  tit.  **  Conveyance  or  transfer  on 
sale." — Great  Western  Railway  Co,  v.  Inland 
Revenue  Commissioners,  APP.,  S.J.  96;  W.R.  211; 
[1894]  1  Q.  B.  507  ;  63  L.  J.  Q.  B.  405 ;  70  L.  T. 
86 

8.  Stamp  duty — Company — Stock — Share  capital 
— Conversion  of  debenture  stock  under  powers  of  a 
special  Act — Liability  of  new  preference  stock  to 
stamp  duty — Customs  aud  Inland  Revenue  Act, 
1889  (52  Vict.  c.  7),  s.  11 ,— Attorney-General  v. 
Mil/ord  Docks  Co,,  Q.B.D.,  69  L.  T.  453 


9.  Stamp  duty — Coupon  for  interest  on  foreign 
loan — Freui  coupons  issued — Stamp  Act,  1870  (33 
&  34  Vict.  c.  97),  s.  48— Revenue  Act,  1889  (52  & 
53  Vict.  c.  42),  s.  16,— Rothschild  v.  Inland  Bevenue 
Commissioners,  Q.B.D.,  SJ.  563;  W.E.542;  [1894' 
2aB.  142;  70L.  T.  667 

10.  Stamp  duty — Conveyance  or  transfer  on  sak 
— Propertv  of  a  firm — Tnmsfer  to  company  com- 
posed exclusively  of  members  of  the  firm— Stamp 
Act,  1870  (33  &  34  Vict,  c  97),  ss,  70,  71 ;  Schedule. 
— Foster  v.  Commissioners  of  Inland  Revenue,  Q.B.D., 
62  L.  J.  Q.  B.  518 ;  69  L.  T.  529;  app.,  SJ.  128; 
W.R.  259;  [1894]  1  Q.  B.  516;  63  L.  J.  a  B.  173; 

69  L.  T.  817 

U.  Stamp  duty — ^Medidne  —  Advertisement  to 
public— Stamp  Act,  1804  (44  Geo.  3,  c  dS), 
Schedule  B— Medicine  Stamp  Act,  1812  (52  Q«o. 
3,  c.  150),  ss.  1,  2,  and  Schedule.  —  STmM  7. 
Mason,  Q.B.D.,  [1894]  2  a  B.  363 ;  70  L.  T.  909 

12.  Succession  duty  —  English  settlement  of 
foreign  stocks — Foreign  settlor  and  benefidaiies— 
English  truBioe, —Attorney-General  v.  Feke,  Q3.D,, 
S.J.  310 

13.  Voluntary  disposition— Release  of  mortgs^ 
debt — Reservation  of  annuity  to  releasor— Oustons 
and  Inland  Revenue  Acts,  1881  (44  Vict,  c  12),  &. 
38,  sub-section  (2)  (a),  and  1889  (52  Vict  c  7),  s. 
11,  sub-section  (1). — Attorney -General  v.  WomS, 
Q.B.D.,  SJ.  351 

See  also  Principal  and  Agent,  2 

IHSTJEAHCE— 

1.  Bank  deposit — Policy  effected  by  depositor  to 
insure  repayment — ^Default  in  repayment— liqui- 
dation— Scheme  of  arrangement — Provision  for 
creditors — ^Discharge  of  all  claims  by  operatioii  of 
statute — Accord  and  satisfaction — Right  of  actioD 
against  insurers  —  Indemnity  —  Qnarantee  —  Dis- 
charge of  surety. — Dane  v.  Mortgage  Insurance  Cor- 
poration, jlpf.,  W.E.  227;  [1894]  1  Q.  B.  54;6.3 
L.  J.  aB.  144;  70L.  T.  83 

2.  Bank  deposit — Failure  of  bank— Partial  re- 
payment of  deposit  before  stipulated  time— Ija- 
bibity  of  assured  to  pay  annual  premiums  vpa 
whole  amount  of  deposit. — Simpstm  v.  Mortgage  h- 
surance  Corporation,  Q.B.D.,  SJ*.  99 

3.  Marine — Articles  of  association — Alteration^ 
Irregularity— Effect  on  policy. — Muirhead  v.  Fvri^ 
and  North  Sea  SteambocU  Insurance  Associatio^i,  E.U 
[1894]  A.  C.  72 

4.  Marine — Collision — Proximate  cause  of  lov 
of  ship  —  Injury-— Concurrent  cause — Towag*.- 
Reiecher  v.  Berwick,  app.,  [1894]  2  Q.  B.  548 

5.  Marine — Collision  chiuse  in  policy — Effect  of 
proviso  in  collision  clause — Exemption  of  mnkf- 
writers  from  liability  in  respect  of  sum  paid  \^ 
assured  by  way  of  damages  for  the  rcmovu  of  ob- 
struction consequent  on  collision. — North  Driiai^ 
The,  Roberts  v.  Ocean  Marine  Insurance  Cc,  AFf- 
W.R.  243  ;  [1894]  P.  77  ;  63  L.  J.  P.  D.  &  A  S5; 

70  L.  T.  210 

6.  Marine — Freight—Charter-party—  CSasia  fe» 
cesser  of  payment  of  freight — Loss  of  freight  vjAa 
cesser  clause — Insurable  loss — Proximate  caa«^- 
Non- disclosure  of  existence  of  cesser  clause— Coo- 
cealment  of  material  fact — ^Presumption  of  ex»- 
tence  of  cesser  clause  in  time  charter. — Bdoeu, 
The,  ATP.,  W.R.  299;  63  L.  J.  P.  D.  &  A.  30;  t' 
L.  T.  782 
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7.  Marine — Freight  —  Valued  policy  —  Current 
rates — Fall  in  frewits  at  time  policy  attached— 
Valuation.— J*fain,  The,  P.D.  &A.D.,  63  L.  J.  P.  D. 
&  A.  69 ;  70  L.  T.  247 

8.  Marine — G^eral  average — Foreign  statement 
— Chartered  freight.— Pr^cWo,  The,  p.d.  &  A.D., 
69  L.  T.  834 

9.  Marine — General  average — Particular  average 
— Foreign  adjustment. — Mary  Thomas,  The,  Re, 
APP.,  [1894]  P.  108 ;  63  L.  J.  P.  D.  &  A.  49 

10.  Marine  —  Memorandum  in  policy  —  '*  Free 
from  average  imder  £3  per  cent,  imless  ship  be 
burnt" — Meaning  of  "burnt" — Lloyd's  policy. — 
Olenlivet,  The,  APP.,  S.J.  78;  W.R.  97;  [1894] 
P.  48 ;  63  L.  J.  P.  D.  &  A.  46;  69  L.  T.  706 

11.  Marine — Memorandum  "free  from  average 
unless  general  or  the  ship  be  stranded  "—Con- 
struction— Non-deletion  of  warranty  unless  insured 
gfoods  on  board  at  time  of  stranding. — Alsace 
Lorraine,  The,  P.D.  &  A.D.,  W.E.  112;  62  L.  J. 
P.  D.  &  A.  107 


IHTBSEST— 

1.  Costs  —  Taxation  —  Interlocutory  order  for 
payment — ^Time  from  which  interest  runs. — 1  &  2 
Vict.  c.  110,  ss.  17,  18— Practice.— ray^  v.  Boe, 
CH.D.  STIRLINQ,  J.,  S.J.  142;  [1894]  1  Ch.  413; 
70  L.  T.  232 

2.  Time  for  payment  —  Contingency  —  Money 
payable  at  a  time  depending  on  a  future  contin- 
gency— Written  instrument — 3  &  4  WiU.  4,  c.  42,  s. 
28. — London,  Chatham,  and  Dover  Railway  Co.  v. 
South-Eastern  Railway  Co.,  H.L.,  [1893]  A.  C.  429; 
63  L.  J.  Ch.  93 ;  69  L.  T.  637 

See  also  Administration,  1 ;  Bankruptcy,  38- 
41 ;  Limitation,  Statutes  of,  4 ;  Partition,  2 ; 
Vendor  and  Purchaser,  6,  7  ;  Will,  24 

IHIEBNATIOn AL  LAW— 

1.  Foreign  sovereign  —  Jurisdiction — Practice — 
Substituted  service  of  writ — Acts  done  hj  foreign 
sovereign  in  this  country  as  a  private  individual. — 
Mighell  v.  SuUan  of  Johore,  Q.B.D.,  S.J.  26 ;  APP., 
[1894]  1  a  B.  149;  70  L.  T.  64 

2.  Trespass — ^Land  in  foreign  country — Damages 
— ^Practice — Jurisdiction — ^Venue— Ord.  36,  r.  1. — 
British  South  African  Co,  v.  Companhia  de  Mocam- 
bique,  H.L.,  [1893]  A.  C.  602;  63  L.  J.  Q.  B.  70; 
69  L.  T.  604 

See  also  Ambassador 

nVTESPBETATIOn  ACT,  1889— 

See  Tithe,  4 

JAMAICA,  LAW  of— 

Compensation — Aocouimodation  works  —  Statu- 
tory officer — Power  to  bind  company. —  West  India 
ImprovcTnent  Co.  v.  Attomey-General  of  Jamaica, 
P.O.,  [1894]  A.  C.  243 

JEBSET,  LAW  of— 

1.  Seignorial  rights — ^Mortmain  —  Indemnity. — 
Attorney -General  for  Jersey  v.  Solicitor' General  for 
Jersey,  P.O.,  62  L.  J.  P.  C.  110 

2.  Succession — Principal  heir — ^Representation — 
Beglements  of  1851  and  1873— Saisme.— 2>e  Quette- 


viUe  V.  Haman,  P.O.,   [1893]  A.  C.  532 ;  63  L.  J 
P.  C.  17 ;  69  L.  T.  501 

JOINT  TEHAHCY— 

Severance  —  Covenant  to  settie  after-acquired 
property. — Hewett,  Re.  Hewett  v.  Hallett,  ch.d. 
NOETH,  J.,  S.J.  113;  W.E.  233;  [1894]  1  Ch.  362; 
63  L.  J.  Ch.  182 ;  70  L.  T.  393 

JonmiEE- 

See  Married  Woman,  5 

JTJDGMEHT— 

See  Administration,  2,  3;  Company,  26,  55; 
Lis  Pendens ;  Lunacy,  1 ;  New  Zealand ;  Practice, 
19,  38-42;  Principi^  and  Surety,  5;  Bes  Judi- 
cata, 1 

JUSTICES— 

1.  Appeal— Case  stated— Beoognizance — ^Time — 
Sununary  Jurisdiction  Act,  1879,  s.  33 — Bules 
under  Act  of  1879,  r.  18. — Wa^Jcer  v.  Delacombe, 
Q.B.D.,  63  L.  J.  M.  C.  77 

2.  Appeal — Case  stated — Transmission  of  case 
to  court — ^Lodging  in  Crown  Office. — AspinaU  v. 
Sutton,  Q.B.D.,  [1894]  2  Q.  B.  349 

3.  Appeal  to  (j^yuter  sessions — ^Notice  of  appeal 
— Service  on  sohcitor  of  respondent — ^Duration  of 
solicitor's  autiiority — Affiliation  order— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  31, 
sub-section  2. — Reg.  v.  Oxfordshire  Justices,  app.,  62 
L.  J.  Q.  B.  156 ;  69  L.  T.  368 

4.  Detention  of  goods — Becovery  of  goods  in 
police  court  imder  2  &  3  Vict.  c.  71,  s.  40 — ^Action 
for  consequential  damage  in  the  county  court — 
Res  judicata. — Midland  Railway  Co.  v.  Martin,  Q.B.D., 
62  L.  J.  Q.  B.  517 ;  69  L.  T.  353 

5.  Disqualification — Appeals  against  poor  rates — 
Special  sessions — Justices  mterested  as  ratepayers — 
16  Geo.  2,  c.  18,  ss.  1,  3—27  &  28  Vict.  c.  39,  s.  6. 
—  WorkingUm  Overseers,  Ex  parte,  APP.,  W.B.  177; 
[1894]  1  Q.  B.  416;  70  L.  T.  143 

6.  Disqualification  —  Jurisdiction  —  Justices  in 
special  sessions — Appeals  against  poor  rates— Jus-  . 
tices  rated  for  same  parish  where  appeal  arose — 
16  Geo.  2,  c.  18,  ss.  1,  3;  27  &  28  Vict.  c.  39 
(Union  Assessment  Committee  Amendment  Act, 
1864),  s.  6.— Reg.  v.  Bolingbroke,  Q.B.D.,  W.R.  128 ; 
[1893]  2  Q.  B.  347;  62  L.  J.  M.  C.  180;  69  L.  T. 
717 

7.  Lidictable  case  dealt  with  summarily — Costs 
of  witnesses  for  defence — Criminal  Law  Amend- 
ment Act,  1867,  ss.  3,  5 — Summary  Jurisdiction 
Act,  1879,  s.  28.— Burton  v.  Phillips,  ASHBOURNB 

PETTY  SESSIONS,  S.  J.  352 

8.  Jurisdiction — Baker — ^Metropolis  —  Beam  and 
scales— Bread  Act,  1822  (3  Geo.  4,  c'  cvi.),  ss.  8, 
9.-— Reg.  v.  Smith,  Q.B.D.,  63  L.  J.  M.  C.  67 ;  70 
L.  T.  373 

9.  Jurisdiction — Order  made  on  prosecutor  to 
pay  costs — Default  of  distress — Order  for  com- 
mittal—Summary Jurisdiction  Acts,  1848  (11  &  12 
Vict.  c.  43),  s.  22,  and  1879  (42  &  43  Vict.  c.  49), 
ss.  35,  47. — Reg.  v.  Lord  Mayor  of  London,  Boater, 
Ex  parte,  Q.B.D.,  W.R.  159;  63  L.  J.  M.  C.  29 

10.  Quarter  sessions  —  Adjournment  —  Costs  of 
appeal— Taxation. — Midland  Railway  Co.  v.  Ed" 
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monton  Union,  Q.B.D.,  63  L.  J.  M.  C.  38 ;  70  L.  T. 
355 

See  also  Adulteration,  5,  8 ;  Friendly  Society, 
1 ;  Highway,  3 ;  Lands  Clauses  Act,  1 ;  Local 
Government,  3,  8;  Metropolis,  2,  9;  Hallway 
Company,  5,  8 ;  Water,  7 ;  "Weights  and  Mea- 
sures, 1 

LAVCASTEE  PALATINE  COURT— 

Order  of  Court  of  the  Duchy  made  order  of  High 
Court — Ex  parte  application — Costs — 13  &  14  Vict, 
c.  43,  8.  15,— Duke  v.  Clarke,  CH.D.  NOBTH,  J.,  S.J. 
530 

LAHDLOED  and  TEVANT— 

1.  Agreement  for  lease — ^Demised  premises  to  be 
used  for  a  priest's  residence — Injunction. — Kehoe  ▼. 
Landschwne,  H.L.,  [1893]  A.  C.  451 ;  62  L.  J.  P.  C. 
97 

2.  Bankruptcy  of  lessee  —  Non-disclaimer  by 
trustee — ^Trustee's  claim  for  crops — Set-off  of  rent 
—Apportionment  Act,  1870  (33  &  34  Vict.  c.  35).— 
Wilson,  Re,  Hastings,  Ex  parte,  Q.B.D.,  62  L.  J. 
Q.  B.  628 

3.  Covenant  —  Construction  —  Baker's  shop  — 
Bestaurant — ''Similar  business." — Brew  v.  Uuy, 
APP.,  63  L.  J.  Ch.  547 

4.  Covenant — Repairs — Delict  in  foundation  of 
house — Defect  existing  at  date  of  lease. — Lister  v. 
LaTie,  APP.,  62  L.  J.  Q.  B.  583 

5.  Covenant — Repairs — Covenants  to  keep  and 
deliver  up  premises  in  repair — Breach  of  contoact — 
Action  by  landlord  against  tenant  during  term  of 
lease — Second  action  by  landlord  on  completion  of 
term — ^Measure  of  damages  in  second  action — Mode 
of  assessing. — Henderson  v.  Thorn,  Q.B.D.,  62  L.  J. 
a  B.  586 ;  69  L.  T.  430 

6.  Covenant  —  Repairs  —  Breach  —  Liability  of 
underlessee  to  original  lessor — Cost  of  employing 
surveyor  and  solicitor — Conveyancing  Act,  1881  (44 
&  45  Vict.  c.  41),  s.  14,  sub-sections  1  and  2 — Con- 
veyancing Act,  1892  (55  &  56  Vict.  c.  13),  s.  2,  sub- 
section 1 ;  s.  4. — Nind  v.  Nineteenth  Century  Build' 
ing  Society,  Q.B.D.,  W.R.  349  ;  [1894]  1  Q.  B.  472 ; 
63  L.  J.  Q.  B.  106 ;  70  L.  T.  316;  app.,  S.J.  436 ; 
W.R.  481 ;  [1894]  2  Q.  B.  226 ;  70  L.  T.  831 

7.  Covenant — Restrictive  covenant— Lease — "  To 
keep  premises  as  offices,  and  the  storage  of  wine 
and  spirits  only  " — Place  of  business — Wine  mer- 
chant.—i^ancicW  V.  Block,  CH.D.  CHITTY,  J.,  S.J.  141 

8.  Covenant  by  lessee  to  pay  rates,  taxes,  and 
charges  imposed  on  lessor  in  respect  of  premises — 
Defective  drains — Nuisance — Lessor  ordered  by 
sanitary  authority  to  abate  nuisance  and  to  repair 
— Expenses  of  lessor — Liability  of  lessee — Public 
Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76).— 
Smith  V.  Bohinson,  Q.B.D.,  62  L.  J.  Q.  B.  509 ;  69 
L.  T.  434 

9.  Covenant  not  to  use  premises  for  sale  of  liquor 
— Club— Sale  of  liquor  to  members  for  beneiit  of 
dnh^—Banken  v.  Hunt,  Q.B.D.,  S.J.  290 

10.  Distress  for  rent — Getting  over  yard  wadl — 
Illegality.— Zon^r  v.  Clarke,  app.,  S.J.  55  ;  W.R. 
130;  [1894]  1  Q.  B.  119;  63  L.  J.  Q.  B.  103;  69 
L.  T.  654 

11.  Estoppel — Gavelkind — Descent— Deduction 
of  title— 3  &  4  Will.  4,  c.  106,  s.  2,-- Weeks  v.  Birch, 
Q.B.D.,  69  L.  T.  759 


12.  Lessor's  solicitor's  costs — Custom  in  Here- 
fordshire.— Higley  v.  Reynolds,  HEKEFOBD  CX)r5TY 
COUKT,  S.J.  401 

13.  Negligence — Premises  let  on  weekly  tenancy 
— Liability  of  reversioner — Determination  of  weekly 
tenancy — Notice. — Bowen  v.  Anderson,  Q.B.D.,  SJ. 
131 ;  W.R,  236;  [1894]  1  Q.  B.  164 

14.  Nuisance — ^Dynamo  engine  on  adjoining 
land  of  lessor— Vibration — Destruction  of  demiied 
premises — Right  of  action  by  lessee — Derogation 
from  grant — Estoppel — Measure  of  damages.— 
Orosvenor  Hotel  Co.  v.  Hamilton,  app.,  W.R.  626 

15.  Rent  payable  in  advance  if  required — Notice 
of  demand.—  London  and  Westminster  Loan  Co.  t. 
London  and  North' Western  Railway  Co.,  Q.B.D.,  69 
L.  T.  320 

16.  Right  to  access  of  air — Lessor  and  lessee- 
Derogation  from  grant — Covenant  for  quiet  enjoy- 
ment.— Aldin  V.  Latimer  &  Co.,  CH.D.  STiKLDfO,  J., 
S.J.  458;  W.R,  553;  [1894]  2  Ch.  437;  63  L.  J. 
Ch.  601 

1 7 .  Telephone — Agreement  — ^Tenancy — Notice— 
Injunction. — Keith  A  Co.  v.  National  Telepftow  Co., 
CH.D.  KEKEWIOH,  J.,  W.R.  380  ;  [1894]  2  Ch.  H7; 
63  L.  J.  Ch.  73  ;  70  L.  T.  276 

See   also    Company,   54 ;    Practice,    55,   94 ; 
Tithe,  4 

LANDS  CLAUSES  ACT— 

1.  Compensation  —  Notice  to  treat  —  Tenant's 
interest  for  less  than  a  year — Police  magistrate- 
Jurisdiction. — Reg.  V.  Kennedy,  Q.B.D.,  62  L.  J. 
M.  C.  168 

2.  Practice — Charity— Proceeds  of  sale  of  Iind 
belonging  to  charity  —  Re-investment  —  Costs  - 
Petition—  Summons — Lands  Clauses  Act  (8  &  9  Vict 
c.  18),  s.  80— R.  S.  C,  1883,  ord.  55.  r.  2.- 
Attorney- General  v.  St.  John*s  Ho^tal,  Bath,  CHJ). 
NOETH,  J.,  W.R.  172  ;  [1893]  3  CL  151 

3.  Practice — Costs— Compulsory  purchase--P»y- 
ment  of  purchase-money  out  of  court — Be-invest- 
ment — Erection  of  new  buildings — ^Lands  GUoses 
Consolidation  Act,  1845  (8  &  9  Vict,  c  18),  at.  69, 
SO.— Arden,  Re,  app.,  70  L.  T.  506. 

4.  Practice — Money  in  court — Reinvestment  ia 
land — Costs — Solicitors*  Remuneration  Act,  1881 
(44  &  45  Vict.  c.  44)— General  Order  of  1SS2- 
Scale  fee — Apportionment  of  costs — Lands  Claniei 
Consolidation  Act,  1845  (8  &  9  Vict,  c  18),  s.  80.- 
Bishopsgate  Foundation,  Re,  on.D.  CHTTTY,  J.,  SJ. 
80;  W.R,  199;  [1894]  1  Ch.  185;  63  L.  J.Ck  lo7; 
70  L.  T.  231 

See  also  Arbitration,  6;  Charity,  3;  RailTif 
Company,  5-7,  11;  Settled  Land,  1 

LAND  TAX— 

Liability  to  assessment — ^Interest  in  Land—Bad* 
way  company — Tunnel — ^Hereditament — Land  Tax 
Act  (38  Geo.  3,  c.  5),  s.  ^.—Metropolitan  &iHwf 
Co.  V.  Fowler,  H.L.,  W.R  270;  [1893]  A.  C.  4J6. 
62  L.  J.  Q.  B.  553 ;  69  L.  T.  390 

LEASE— 

See  Company,  54 ;  Frauds,  Statute  of,  4  ;  I^* 
lord  and  Tenant;  Practice,  55,  94;  Solicitor,  12. 
Vendor  and  Purchaser,  8,  14 
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Matter  of  public  interest.— /Sou<A  HetUm  Coal  Co.  v. 
North'Eastern  News  Association,  app.,  W.R.  322 ; 
[1894]  1  a  B.  133 ;  63  L.  J.  a  B.  293;  70  L.  T. 
844 

2.  Id  junction — Discretion  of  court — Privilege. — 
Champion  v.  Birmingham  Vinegar  Brewery  Co,, 
Q.B.D.,  S.J.  142 

3.  Injunction  —  Effigy,  exhibition  of  —  Inter- 
locutory injunction — Evidence  of  consent — Discre- 
tion— Judicature  Act,  1873,  s.  25  (S).—Monson  v. 
Tussauds,  APP.,  [1894]  1  a  B.  671 ;  63  L.  J.  Q.  B. 
454 ;  70  L.  T.  335 

4.  Innuendo — Imputation  on  manager  of  news- 
paper— Wilful  falsehood — •*  Ananias." — Australian 
Newspaper  Co,  v.  Bennett,  P.O.,  70  L.  T.  697 

5.  Practice — Payment  into  court  as  amends  under 
statute — ^Lord  Campbell's  libel  Act  (6  &  7  Vict.  c. 
96),  s.  2—8  &  9  Vict.  c.  75,  s.  2— E,  S.  C,  ord.  22, 
r.  22  [1893].— i>Mnn  v.  Devon  and  Exeter  Constitu- 
tional Newspaper  Co,,  Q.B.D.,  S.J.  351;  63  L.  J. 
Q.  B.  342;  70  L.  T.  593 

6.  Privilege — Interest  in  making  communication 
— Absence  of  interest  in  receiving  communication — 
Belief  of  defendant  in  common  interest — Bond  fide 
mistake — Privileged  occasion. —  Hebditch  v.  Mac- 
Ilwaine,  APP.,  W.E.  422 ;  [1894]  2  Q.  B.  54 ;  70 
L.  T.  826 

7.  Privilege — Solicitor  acting  for  client — Publica- 
tion in  ordinary  course  of  duty.  —  Baker  v.  Car- 
rick,  APP.,  S.J.  286;  W.E.  338;  [1894]  1  Q.  B. 
838  ;  63  L.  J.  a  B.  399 ;  70  L.  T.  366 

8.  Privilege — Solicitor— Letter  by  solicitor  on 
behalf  of  client — Dictation  to  shorthand  derk — 
CJopy  to  copying  clerk  —  Privileged  occasion.  — 
Boxsius  V.  Goblet,  APP.,  S.J.  311  ;  W.E.  392 ; 
[1894]  1  a  B.  842  ;  63  L.  J.  Q.  B.  401 ;  70  L.  T.  368 

9.  Publication— Evidence. — Bird  v.  Wood,  app., 
SJ.  234 

10.  Trade  libel — Bival  traders — Advertisement 
— Injunction. —  Mellin  v.  White,  APP.,  S.J.  457; 
WJt.549;  70L.  T.  775 

See  also  Practice,  68,  71 

IICEH8IHG  LAW— 

1 .  Beerhouse  —  Licence — Eenewal — Application 
to  general  sessions  by  new  occupier — Unlicensed 
person — Wine  and  Beerhouse  Act,  1869  (32  &  33 
Vict.  c.  27),  s.  8— Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  s.  42. — Symons  v.  Wedmore,  Q.U.D., 
S  J.  131 ;  W.E.  301 ;  [1894]  1  Q.  B.  401 ;  63  L.  J. 
M.  C.  44 ;  69  L.  T.  801 

2.  Beerhouse — Licence  —  Eenewal  —  Notice  of 
objection — Omission  to  state  grouuds  of  refusal — 
Wine  and  Beerhouse  Act,  1869  (32  &  33  Vict.  o.  27), 
ss.  8,  19 — ^Wine  and  Beerhouse  Amendment  Act, 
1872  (35  &  36  Vict.  o.  94),  s.  42— Licensing  Act, 
1874  (37  &  38  Vict.  o.  49),  s.  26.— Gorman,  Ex 
parte,  H.L.,  [1894]  A.  0.  23;  63  L.  J.  M.  C.  84; 
70  L.  T.  46 

3.  Club — Proprietary  club  carried  on  by  company 
— ^Person  admitted  ** honorary  member"  pending 
inquiries —  Subscription  paid — Person  afterwards 
rejected  as  member — Supply  of  liquors  by  company 
to  person  while  honorary  member — Necessity  for 
licence  by  company — Excise  Acts,  6  Geo.  4,  c.  81, 
s.  26 ;  4  &  5  Will.  4,  c.  85,  s.  17 ;  23  Vict.  c.  27, 
s.  19. — Botvyer  ▼.  Percy  Supper  Club,  Q.B.D.,  W.E. 
29 ;  69  L.  T.  447 


4.  Death  of  licence-holder— Minority  of  heir — 
Licensing  Act,  1872  (35  &  36  Vict,  c  94),  s.  3.— 
Ease  V.  Frogley,  Q.B.D.,  62  L.  J.  M.  C.  181 ;  69 
L.  T.  346 

5.  Licence — Application  by  new  tenant  for 
licence  under  section  14  of  the  Intoxicating  Liquors 
Licensing  Act,  1828  (9  Geo.  4,  c.  61)— Notice- 
licensing  Act,  1872  (35  &  36  Vict.  c.  94),  ss.  40, 
U.^Beg,  V.  Hughes,  Q.B.D.,  W.E.  94;  [1893]  2 
a  B.  530 

6.  Licence — Former  conviction  of  licensee — Juris- 
diction-Beerhouse Act,    1840,    s.     7— Wine  (Ee 
freshment)  Act,  1860,  s.  22— Licensing  Act,  1872, 

8.  50— Inland  Eevenue  Act,   1880,  s.  43.— iZcfir.  v. 
Boper,  Q.B.D.,  63  L.  J.  M.  C.  68 ;  70  L.  T.  409 

7.  Licence — New  licence — Notice — Notice  in  time 
for  adjourned  general  annual  meeting— Licensing 
Act,  1828,  s.  1— Licensing  Act,  1872,  s.  40— Wine 
and  Beerhouse  Act,  1869,  s.  7. — Beg,  v.  Fownall, 
Q.B.I).,  62  L.  J.  M;  C.  174 ;  70  L.  T.  138 

8.  Licence — Eenewal — General  annual  licensing 
meeting — Proceedmgs  where  no  notice  of  opposition 
— Grounds  of  objection — Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  s.  42— Licensing  Act,  1874  (37  &  38 
Vict.  c.  49),  s.  26. — Daykin  ▼.  Parker  and  Others, 
Q.B.D.,  S.J.419;  W.E.  459;  [1894]  2  a  B.  273; 
63  L.  J.  M.  C.  112  ;  app.,  W.E.  625 

9.  Licence — Eenewal — Quarter  sessions — Appeal 
— Adjournment — Licensing  Act,  9  Geo.  4,  c.  61,  ss. 

9,  21, --Evans,  Ex  parte,  H.L.,  [1894]  A.  C.  16 ;  63 
L.  J.  M.  C.  81 ;  70  L.  T.  45 

10.  **  Permitting  dnmkenness  " — Knowledge — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  13.— 
Somerset  v.  Wade,  Q.B.D.,  W.E.  399;  [1894]  1  Q.  B. 
574 ;  63  L.  J.  M.  C'  126 ;  70  L.  T.  452 

11.  Transfer  of  licence — New  premises — Discre- 
tion of  justices  to  refuse  transfer — Licensing  Act, 
1828  (9  Geo.  4,  c.  61),  s.  14— Wine  and  Beerhouse 
Act,  1869  (32  &  33  Vict.  c.  27),  ss.  8,  19.— Traynor 
v.  Jones,  Q.B.D..  S.J.  27 ;  W.E.  201 ;  [1894]  1  Q.  B. 
83 ;  63  L.  J.  M.  C.  31 ;  69  L.  T.  862 

LIGHT— 

1.  Crown  lands — Prescription — User — Prescrip- 
tion Act,  1832  (2  &  3  Will.  4,  c.  71),  ss.  2,  3.— 
Wheaton  v.  Maple,  APP.,  62  L.  J.  Ch.  963 

2.  Prescription  —  Ancient    lights  —  Eight    to 
obstruct  light — **  Contiguous  " —  Medium  fiJum- 
Prescription  Act  (2  &  3  Will.  4,  c.  71),  s.  Z.—IIaynes 
V.  King,   CH.D.  NORTH,  J.,    W.E.  56 ;  [1893]  3  Ch. 
439  ;  63  L.  J.  Ch.  21 ;  69  L.  T.  855 

See  also  Injunction,  1 

LIOHTINO  and  WATCHING  ACT,  1833— 

See  Local  Government,  10,  1 1 

LIMITATIONS,  STATUTES  of— 

1.  Creditor  holding  bonds  as  security  for  loan- 
Special  agreement.— i/ci/cwry.  Be,  Barker,  Ex  parte, 
McDermottv,  Boyd,  CH.D.  NOKTH,  J.,  S.J.  478  ;  W.E. 
491 ;  APP.,  S.J.  616 

2.  Father  in  possession  as  bailiff  for  son— Titie  to 
gravelkind  lands— 3  &  4  Will.  4,  c.  27;  37  &  38 
Vict.  c.  57. — Tinker  v.  Bodwell,  cn.D.  bomeb,  j., 
69  L.  T.  591 

3.  Fraud— Concealed  fraud— Pleading— Striking 
out   statement    of   daim  —  Continuous     adverse 
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possession— Statute  of  Limitatioiis  (3  &  4  Will.  4, 
c.  27),  s.  26,— WiUis  v.  Earl  Howe,  app.,  69  L.  T. 
358 

4,  Mortgage — Interest,  payment  of  —  Agent, 
fraud  of— limitation  Act,  21  Jac.  1,  c.  16 — Trastee 
Act,  1888  (51  &  52  Vict.  c.  59).  s.  S,— Thome  v. 
Ileardy  on.D.  romer,  j..  [1893]  3  Ch.  530;  62 
L.  J.  Ch.  1010;  APP.,  W.B.  274;  [1894]  1  Ch. 
599;  63  L.  J.  Ch.  356;  70  L.  T.  541 

5.  Will — Legacy  charged  exclusively  on  con- 
tingent reversionary  interest  in  real  estate — 
**  ftesent  right  to  receive  the  same  " — Eemedy  of 
legatee —  Sale  or  foreclosure  —  Eeal  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  8.— 
Owetiy  Be,  on.D.  stielino,  j.,  S.J.  617 

See  also  Ambassador ;  Bailment,  1 ;  Company, 
48;  Copyhold;  Executor,  3;  Highway,  1; 
Trustee,  5,  6,  7  ;  Water  7 

LIS  PEKDEITS— 

Personal  chattels— Judgments  Registration  Act, 
1839  (2  &  3  Vict.  c.  11),  s.  7— Lis  Pendens  Registra- 
tion Vacation  Amendment  Act,  1867  (30  &  31  Vict, 
c.  47),  s.  2. — WiqramY,  BuMey,  CH.D.  OHITTY,  J., 
S.J.438;  APP.,  S. J.  680 

LI7E&P00L  COITBT  of  PASSAGE— 

Appeal— New  trial — Jurisdiction  of  Court  of 
Appeal— Liverpool  Court  of  Passage  Act,  1893  (56 
&  57  Vict.  c.  37),  s.  10. — Anderson  v.  Dean,  app., 
S.J.  436;  W.R.  472;  [1894]  2  Q.  B.  222;  70  L.  T. 
830 

LOCAL  GOVERNMENT—  . 

1.  Bye-law — Noise  in  streets  —  Annoyance  of 
inhabitants — Proof. — Lines  v.  Newman,  Q.D.D.,  S.J. 
492 ;  W.R.  573 ;  [1894]  2  a  B.  292 ;  70  L.  T,  689 

2.  Bye-law  —  Street  —  New  street  —  Width — 
Private  roadway— Public  Health  Act,  1875,  s.  157. 
— Gi/zzett  V.  Maldon  Urban  Sanitary  Authority, 
Q.B.D.,  S.J.  185 ;  [1894]  1  Q.  B.  327 ;  70  L.  T.  414 

3.  County  council — Justice's  clerk — Salary— Non- 
quarter  sessions  borough  —Separate  commission  of 
peace — Local  Government  Act,  *  1888,  s.  84.  — 
Cornwall  County  Council  v.  Town  Council  of  Truro, 
Q.B.D.,  63  L.  J.  M.  C.  60 ;  70  L.  T.  354 

4.  County  council  —  Jurisdiction  —  Order  for 
transfer  of  part  of  parish  to  other  parish — Power  by 
order  to  amend  local  and  personaT  Act — Act  partly 
general,  partly  local  and  personal— 9  Anne,  c.  22— 
10  Anne,  c.  11,  s.  4— Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  88.  57,  59  {6).^Beg.  v.  London 
County  Council,  Q.B.D.,  69  L.  T.  440;  APP.,  W.R. 
1 ;  [1893]  2  Q.  B.  454;  63  L.  J.  a  B.  4;  69  L.  T. 
580 

5.  Drainage — Default  of  —  Inquiry  by  Local 
Government  Board— Mandamus, — Beg,  v.  Staines 
Union,  Q.B.D.,  62  L.  J.  Q.  B.  540 ;  69  L.  T.  714 

6.  Fire  brigade  under  local  board — Control  of 
premises  during  a  fire — Authority  to  exclude  volun- 
teers-Towns Police  Clauses  Act,  1847  (10  &  11 
Vict.  c.  89),  s.  32— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  8. 171.— Car^  v.  Thomas,  Q.B.D.,  69 
L.  T.  436 

7.  Fire  engine  --**  Owner  "  of  lands  and  buildings 
— Expenses  incurred  for  use  of  fire  engine— Towns  \ 
Police  Clauses  Act,  1847  (10  &  11  Vict.  c.  89),  s.  33 
—Public  Health  Act,  1848  (11  &  12  Vict.  c.  63)— 


Local  Government  Act,  1858  (21  &  22  Vict  c  98) 
— PubHc  Health  Act,  1875  (38  &  39  Vict,  c  55).— 
Sale  V.  Phillips,  Q.B.D..  SJT.  237 ;  [1894]  1  a  B. 
349 ;  63  L.  J.  M.  C.  79 ;  70  L.  T.  559 

8.  Meat— Unsound  meat  exposed  for  sale — Con- 
viction of  owner — Proof  of  scienter — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  ss.  116,  117.— 
Blaker  v.  Tillstone,  Q.B.D.,  SJ.  185;  WJL  253; 
[1894]  1  Q.  B.  345;  63  L.  J.  M.  C.  72;  70  L. 
T.31 

9.  Power  to  make  orders  for  removal  of  signs- 
Bight  of  owner  of  sign  to  be  heard  in  oppoeitioo— 
6  Will.  4,  c.  XXV.,  8. 82. — Attorney  ^General  v.  Hooper 
CH.D.  STIRLINQ,  J.,  [1893]  3  Ch.  483 ;  63  L.  J.  Ch. 
18;  69  L.  T.  340 

10.  Bating  —  lighting  rate  —  Coal  mines  — 
"Land"— "Property  oUier  than  land"— Higher 
scale— Lighting  and  Watc^iing  Act,  1833  (3  d;  4 
WiU.  4,  c.  90),  8.  ZZ,—Thurshy  v.  Brierdiffe-cHm- 
Extwistle  Overseers,  Q.B.D.,  [1894]  1  Q.  B.  567;  70 
L.  T.  618;  APP.,  W.R.  450;  [1894]  2  a  B.  11; 
63  L.  J.  M.  C.  137 

11.  Hating— Lighting  and  Watching  Act,  1833 
(3  &  4  Will.  4,  0.  90)— Recovery  of  lighting  rate- 
Issue  of  distress  warrant — Adoption  of  the  Act— 
Evidence.— iZegr.  v.  Beynolds,  Q.B.D.,  WJL  32 ;  © 
L.  T.  321 

12.  Biver — Pollution — Ancient  sewers — Biven 
Pollution  Prevention  Act,  1876,  ss.  3,  10,  20.— 
Yorkshire  West  Biding  County  Council  v.  Holmfirtk 
Local  Board,  Q.B.D.,  63  L.  J.  Q.  B.  485 

13.  "  Sewer  '* — Pipe  receiving  drainage  of  two  or 
more  houses— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  8.  ^.—Trains  v.  Uttiey,  Q.B.D.,  Wi 
461 ;  [1894]  1  a  B.  233 ;  63  L.  J.  M.  C.  48 ;  70 
L.  T.  242 

14.  Sewer — Nuisance — ^Increase  of  drainage- 
Flooding— Public  Health  Act,  1875,  ss.  15,  19,  2l» 
299,-~Stretton's  Derby  Brewery  Co.  v.  Derby  (May*^, 
c&c,  of),  CH.D.  BOMEB.  J„  W.B.  583;  [1894j  1  CL 
431 ;  63  L.  J.  Ch.  135 ;  69  L.  T.  791 

15.  Sewer — Private  street — Surface  drain— Front- 
agers— ^Liability — Public  Health  Act,  1875,  ss.  IS. 
15,  21,  23,  150,  25T, —HandsiooHh  Local  Board  ▼. 
Taylor,  OH.D.  bomkb,  j.,  69  L.  T.  798 

16.  Sewer — Vesting  of — Construction  for  his  o«* 
profit  by  landowner — Public  Health  Act,  1875  (J8 
&  39  Vict.  c.  55),  8.  13,—Minehead  Local  Board  t. 
LuUrell,  CH.D.  BOMER,  J.,  W.E.  667 ;  [1894]  2  Ct 
178 ;  63  L.  J.  Ch.  497 ;  70  L.  T.  446 

17.  Street— Building— Urban  district— PreseiW 
building  line— Buildmg  "taken  down"— Pahk 
Health  Act,  1875  (38  &  39  Vict,  c  55),  s.  1*5.- 
Attomey-Oeneral  v.  Hatch,  APP.,  62  L.  J,  Ch.  857: 
69  L.  T.  469 

18.  Street — ^Paving  expezises — Apportionmai- 
Dispute — Arbitration — Public  Health  Act,  1873  ffc 
&  39  Vict,  c;  55),  88. 150, 251—Folkesione  ( Jtfayor,  i«^ 
of)  V.  Brooks,  APP.,  62  L.  J.  Ch.  863 ;  69  L.  T.  4« 

19.  Street — ^Paving  expenses — ^Allotment  of 
waste  lands  as  turf  common — Lord  of  manor  lab- 
ject  to  rights  of  cottagers — Charitable  tnsste— 
**  Owner  "-PubHc  Health  Act.  1875  (38  &  39  Viel. 
c.  55),  ss.  4,  150,  151,  251  .—Christchurch  IntUigt^ 
Act,  Be,  Meyrickv,  Attorney '0€neral,CEL,D,  sniuse. 
J.,  S.J.580;  W.R.614 

20.  Street — Paving  expenses  —  Summary  pro- 
ceedings against  frontager— Bight  to  diapittmr 
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bility — Apportioiimeiit  of  expenses,  when  oondn- 
Biye— Pubho  Health  Act,  1875  (38  &  39  Viot.  c.  65), 
88.  150,  251, ^Derby  {Mayor,  dkc,,  of)  v.  Omdginga, 
Q.B.D.,  [1894]  2  Q.  B.  496  ;  63  L.  J.  M.  C.  170 

21.  Street — TJrmal — Construction  of  urinal  under- 
ground— Soil  under  street  surface  not  dedicated  to 
public—Public  Health  Act,  1875  (38  ft  39  Viot.  c. 
55),  88.  4,  149 — Tunbridge  Wells  Improvement 
(Local)  Act,  1890.— Baird  v.  Tunbridge  Wells 
[Mayor,  cfcc,  of),  APP.,  S.J.  350 

22.  Urinal — Nuisance  —  Proper  and  convenient 
situation — Discretion  of  urban  authority — Weight 
and  effect  of  their  decision — Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  SQ.—Pethick  v.  Ply- 
mouth {Mayor,  &c,,  of),  CH.D.  CHITTY,  J.,  S.J.  199; 
W.B.  246;  70L.T.304 

23.  Water  supply — Street — Private  road — Local 
authority  having  control  of  the  streets  generally — 
Power  of  local  authority  to  break  up  private  road 
without  owner's  consent — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  4,  16,  54.  57,  308 -Water- 
works Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  ss. 
28-34.— Ht7Z  V.  Wallasey  Local  Board,  APP.,  S.J. 
56;  W.R.  81;  [1894]  1  Ch.  133;  63  L.  J.  Ch.  1; 
69  L.  T.  641 

See  also  Highway,  2 ;  Vendor  and  Purchaser, 
1;  Water,  1,8 

LOSD  S  DAT  OBSERVANCE— 

**  House,  room,  or  place  opened  or  used  for  pub- 
lic entertainment  or  amusement " — Lectures  given 
on  Sunday — Liability  to  penalties— 21  Qeo,  3,  c. 
49,  ss.  1,  2.—R€id  v.  Wilson  and  Ward,  Reid  v.  Wil- 
son and  King,  Q.B.D.,  S.J.  665 

LOTTERY— 

1.  Keeping— Aiding  and  abetting — Criminal  law 
—42  Geo.  3,  c.  119.— 5arra«  v.  Burden,  63  L.  J. 
M.  C.  33 

2.  Oaming — Wager  —  Illegal  contract — Stake- 
holder—**  ASssing  word'*  competition — Bight  of 
competitors  to  return  of  their  contributions— 42 
Greo.  3,  c.  119. — Barclay  v.  Pearson,  CH.D.  STIB- 
LINQ,  J.,  W.R.  74 

LTOTACY— 

1.  Judgment  creditors  —  Charging  orders  — 
Validity  of — Fund  in  court. —  Plenderleilh,  Re, 
LUN.,  W.B.  224;  [1893]  3  Ch.  332;  62  L.  J. 
Ch.  993 ;  69  L.  T.  325 

2.  Maintenance  —  Wife  of  lunatic  —  Execution 
creditor.— TF»7jA;/c,  Me,  LUN.,  S.J.  455;  W.B. 
513  ;  63  L.  J.  Ch.  541 ;  70  L.  T.  710 

3.  Settled  land — Tenant  for  life — Person  in- 
capable of  managing  his  affairs — Person  appointed 
by  judge  to  exercise  powers — Power  of  sale  vested 
by  settlement  in  tenant  for  life — Order  authorizing 
exercise  of  power — Lunacy  Act,  1890  (53  &  54  Vict. 
c.  5),  8. 116,  sub-sections  1  {d),  2 ;  ss.  120,  128.— X., 
Be,  LUN.,  S.J.  511;  W.B.657;  [1894]  2  Ch.  415; 
63  L.  J.  Ch.  613 

4.  Person  of  unsound  mind  not  so  found — Person 
appointed  to  exercise  powers  of  committee  of  tenant 
for  life— Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  ss. 
116,  120,  128— Settled  Land  Act  (45  &  46  Vict.  c. 
38).  88.  53,  62.— Bagga,  Be,  litn.,  S.J.  127 ;  [1894] 
2  Ch.  417  ;  63  L.  J.  Ch.  612 

5.  Practice— Master  in  Lunacy— Title  of  order- 
Securities  in  books  of  the  Bank    of    England- 


Appointment  by  master  of  receiver  of  dividends — 
No  transfer  of  securities  into  couri; — Jurisdiction  to 
make  order— Lunacy  Act,  1890  (53  &  54  Vict.  c.  5), 
88.  116,  120,  133— Lunacy  Act,  1891  (54  &  55  Vict. 
c.  65),  8.  27,  sub-section  4 — Bules  in  Lunacy,  1892. 
—Brown,  Be,  LUN.,  S.J.  679 

See  also  Partnership,  5,  8;  Poor  Law,  15,  16 
Probate,  13 ;  Trustee,  3 

MAINTENAVCE— 

See  Champerty 

MALICIOUS  PBOSECTJTION— 

Tramway  company — Summons  against  passenger 
for  knowingly  and  wilfully  refusmg  to  pay  the 
fare  —  Penalty  —  Tramways  Act,  1870  (33  &  34 
Vict.  c.  78),  88.  51,  52. — Bay  son  v.  South  London 
Tramways  Co.,  APP.,  W.B.  21 ;   62  L.  J.  a  B.  593 ; 

69  L.  T.  491 

MANDAMirS— 

See  Election  Law,  2 ;  Local  Gk)vemment,  5 ; 
Bailway  Company,  10 

MARKET— 

Partnership  association — Disturbance — **  Dwel- 
ling place,  shop,  or  place  of  business*' — Injunction — 
Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict, 
c.  14). — Birmingham  {Mayor,  <fec.,  of)  v.  Foster, 
CH.D.  KOMEE,  J.,  S.J.  290 ;  70  L.  T.  371 

MABBIEB  WOHAN— 

1.  Ante-nuptial  contract — Personal  judgment — 
Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  8.  1,  sub-section  2;  s.  13 — Joinder  of 
husband. — Bohinson,  King,  &  Co.  v.  Lynes,  Q  B.D., 
S.  J.  666 

2.  Bankruptcy  —  Separate  property  —  Trading 
apart  from  husband — Married  Women's  Property 
Act,  1882,  8.  1  {5).—Helsby,  Be,  Hdshy,  Ex  paHe. 
BKOY.,  63  L.  J.  Q.  B.  261 ;  69  L.  T.  864 

3.  Equitable  execution — Appointment  of  receiver 
-Marriage  settlement — Life  interests  of  wife  and 

husband  in  use  of  furniture — Judgment  creditor  of 
husband  and  wife — Power  to  appoint  receiver  of 
interests  of  husband  and  wife. —  Whitaker  y.  Cohen, 
Q.B.D.,  69  L.  T.  451 

4.  Husband  and  wife — Ante-nuptial  agreement 
to  settle  wife's  property — Beversionary  interest  in 
personalty  not  within  Malins'  Act — Settlement 
executed  by  husband  alone — Election  by  wife  to 
confirm  settlement. — GreenhiU  v.  North  British 
and  Mercantile  Insurance  Co.,  CH.D.  STIRLING,  J., 
W.B.  91 ;  [1893]  3  Ch.  474;  62  L.  J.  Ch.  918;  69 
L.  T.  526 

5.  Jointure — Bent-charge — Charge  on  rents  and 
profits — Eight  to  have  arrears  raised  by  sale. — 
Hmnhro,  Be,  Hamhro  v.  Hambro,  cn.D.  NORTH,  J., 

70  L.  T.  684 

6.  Practice — Conveyance  by  wife— Application 
to  dispense  with  concurrence  of  husband— Juris<lic- 
tion  in  Chancery  Division — Fines  and  Becoveries 
Act,  1833  (3  &  4  Will.  4,  c.  74),  s.  91— Judicature 
Act,  1873  (36  &  37  Vict.  c.  66).  ss.  16.  34— Order  in 
Council  of  the  16th  of  December,  1880.— (/i7e<.  Be, 
CH.D.  STIRLING,  J.,  70  L.  T.  757 

7.  Practice — Interlocutory  injunction— Under- 
taking in  damages. — Pike  v.  Cave,  CH.D. 
EEKEWIOH,  J.,  62  L.  J.  Ch.  937 
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8.  Beversionary  intiereBt  in  personalty — Will 
executed  before  the  Slst  of  December,  1857 — Codicil 
executed  after  that  date— Malins*  Act  (20  &  21 
Vict.  c.  57). — Elcom^  i?e,  Layborn  v.  Grover-Wrightt 
CH.D.  CHITTY.  J.,  S.J.  58 ;  APP.,  S.J.  127  ;  W.E. 
279 ;  [1894]1  Ch.  303  ;  63  L.  J.  Ch.  392 ;  70  L.  T.  54 

9.  Separate  estate — Restraint  on  anticipation — 
Judgment — Execution — Arrears  of  income  accruing 
due  after  judgment — Married  Women's  Property 
Act.  1882  (45  &  46  Vict.  c.  75),  ss.  1, 19.— /food- 
Barr8  v.  Cathcart(No»  1),  Same  v.  Saim  {No.  2). — 
APP.,  S.J.  562 ;  W.E.  628 ;  70  L.  T.  862,  865 

10.  Separate  estate — Bestraint  on  anticipation — 
Orders  for  payment  of  costs — Sequestration — 
Arrears  of  rent  due  after  date  of  orders — Married 
Women's  Property  Act,  1882 — Married  Women's 
Property  Act,  1893,  s.  2,-^Hood-Barr8  v.  Cathcart 
{No,  3),  Lumletfy  Re,  —  CH.D.  NORTH,  J.,  W.R. 
534;  70  L.  T.  622;  app.,  S.J.  563;  W.E.  633;  71 
L.  T.  7 

11.  Separate  estate — Restraint  on  anticipation — 
Costs  of  appeals — **  Action  or  proceeoing  " — 
Married  Women's  Property  Act,  1893  (56  &  57 
Vict.  c.  63),  s.  2,—Hood-Barra  v.  Cathcart  {No,  4), 
APP.,  S.J.  661 ;  71  L.  T.  11 

12.  Will-  Power — Appointment,  general  power 
of —Separate  estate  —  Debts  —  Married  Women's 
Property  Act,  1882,  ss.  1  (3)  (4),  A,— -Ann,  Re, 
Wilson  V.  Ann,  CH.D.  KEKEWICH,  J.,  [1894]  1  Ch. 
549 ;  63  L.  J.  Ch.  334 ;  70  L.  T.  273 

See  also  Divorce ;  Husband  and  Wife ;  Practice, 
14,  40 ;  Probate,  14 ;  Restraint  of  Trade.  1  ; 
Settled  Land,  9;  Settlement,  4-6;  Trustee,  15; 
Will,  13 

MA8TEE  and  SE&7ANT— 

1 .  Concert-hall — Keeper  —  Authority  —  Care  of 
musical  instrument  —  Evidence  of  negligence  — 
Bailment — Bare  licensee. — Neuwith  v.  Over  Darwen 
Industrial  Society,  Q.B.D.,  63  L.  J.  Q.  B.  290;  70 
L.  T.  374 

2.  Contract  for  service — Breach — Miner  wrong- 
fully absenting  himself  from  service — Refusal  to  go 
down  mine  with  non-imionista — Preconcerted  action 
— Damages — Employers  and  Workmen  Act,  1875 
(38  &  39  Vict.  c.  90),— Bowes  tik  Partners  v.  Press, 
APP.,  S.J.  56;  WJt.  340;  [1894]  1  Q.  B.  202;  63 
L.  J.  Q.  B.  165;  70  L.  T.  116 

3.  Negligence — Common  employment. — Cameron 
V.  Ny Strom,  P.O.,  62  L.  J.  P.  C.  85 

4.  Negligence — Common  employment. —  Uni(m 
Steamship  Co,  v.  Claridge,  P.c,  [1894]  A.  C.  185  ; 
63  L.  J.  P.  C.  56 ;  70  L.  T.  177 

5.  Negligence— Employment  of  servant  by  third 
party — Non-liability  of  master. — Donovan  v.  Laing, 
Wharton,  &  Down,  APP.,  63  L.  J.  Q.  B.  25 

6.  Negligence — Scope  of  employment — Wrongful 
act  of  servant. — Black  v.  Christchurch  Finance  Co,. 
P.C.,  [1894]  A.  C.  48;  63  L.  J.  P.  C.  32;  70  L.  T. 

77 

7.  Salvation  Army — Music  in  street — Accident. — 
London  General  Omnibus  Co,  v.  Booth,  Q.B.D.,  63 
L.  J.  Q.  B.  244 

8.  Wages — Payment  otherwise  than  in  current  coin 
— Sick  and  accident  club— Truck  Act,  1831,  ss.  1-5, 
ss.  23,  24— Truck  Amendment  Act,  1887  (50  &  51 
Vict.  c.  46),  8.  6,— Hewlett  v.  Allen  d;  Sons,  H.L., 
S.J.  455  ;  W.E.  670 


9.  Workman,  definition  of — Domestic  or  menial 
servant— Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42),  s.  8 — Employers  and  Workmen  Act, 
1875  (38  &  39  Vict.  c.  90),  s.  10,— Pearce  v.  Urn- 
downe,  Q.B.D.,  69  L.  T.  316 

See  also  Bailment,  2;  Hackney  Carriage,  2; 
Railway^ompany,  3,  13 ;  Shipping,  29,  31 

MAYOR'S  COUET— 

See  Practice,  44,  45 

MEAT— 

See  Local  Government,  8 

MEDICAL  PBACrmOHEB— 

Judicial  inquiry — Personal  interest  and  bias  of 
member  of  tribunal — **  Professionid  infamy**— 
Medical  Act,  1858  (21  &  22  Vict.  c.  90),  m.  28,  29. 
— Allinson  v.  General  Medical  Council,  APP.,  WJL 
289;  [1894]  1  a  B.  750;  63  L.  J.  a  B.  534;  70 
L.  T.  471 

See  also  Company,  19 

HETBOPOLIS— 

1.  Building — District  surveyor's  requisiticm  — 
Non-compliance — Building  completed  and  left 
before  making  of  magistrate's  order  to  comply— 
Magistrate's  order  made  in  ignorance  of  the  fac^— 
Refusal  to  enforce  order  and  impose  penalties— 
Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c. 
122),  ss.  45-47.— ITa/Zew  v.  LUUr,  Q.B,D.,  Wi. 
318;  [1894]  1  a  B.  312 ;  63  L.  J.  M.  C.  51;  7u 
L.  T.  348 

2.  Building — Dangerous  structures — ^Not  adjoin- 
ing public  street — Jurisdiction  of  magistrate— 
Order  for  demolition — Metropolitan  BailcUng  Act, 
1855  (18  &  19  Vict.  c.  122),  Part  2.— Lowio* 
County  Council  v.  Herring,  Q.B.D.,  [1894]  2  Q.  B. 
522 

3.  Building — Gtoeral  line  of  buildingK — ^Right  of 
owner  to  continue  building  begun  before  establi^- 
ment  of  building  line — *•  Building,  structure,  or 
erection"  —  *' Vacant  ground"  —  Metztipt^ 
Management  Act,  1862  (25  &  26  Vict,  c  102),  s.  75. 
— Wendon  v.  London  County  Conncil,  Q.B.D.,  [18W" 
1  a  B.  227 ;  63  L.  J.  M.  C.  55  ;  70  L.  T.  W ;  ap?/. 
W.R.  370 ;  [1894]  1  Q,  B.  812 ;  63  L.  J.  M.  C.  117 , 
70  L.  T.  440 

4.  Building— House  at  comer  of  two  streets, » 
new  and  an  old  street — "External  wall,  or  front 
wall  of  building" — Metropolis  Management  Aei, 
1862  (25  &  26  Vict  c.  102),  s.  %b,— London  Com^ 
Council  V.  Laivrence,  as.D.,  62  L.  J.  M.  C  1T6: 
69  L.  T.  344 

5.  Building — New  building — Comme&oement  of 
— Notice  to  surveyor — Building  used  for  purpose  d 
a  canal — Exemption  —  Metropolitan  Building  Act. 
1855  (18  &  19  Vict.  c.  122),  ss.  6,  3S,—Cookr, 
Lovegrove,  Q.B.D.,  62  L.  J.  M.  C.  153 

6.  Building  —  Party  wall  —  Building  owna-— 
Right  to  pull  down  party  wall — Duty  to  reboiJi 
with  reasonable  despatch — Contractor — Negligw- 
of  contractor  —  Delay  in  rebuilding  —  Buildirx 
owner's  liability— Metropolitan  Building  Act^  l***^ 
(18  &  19  Vict.  c.  122),  s.  85  {^),—Joliffe  v.  IfW- 
house,  APP.,  S.J.  578  ;  70  L.  T.  376 

7.  Building —  Temporary  structure  —  Lirpnc?— 
Structure  exposed  for  sale — Metropolis  Mana^ 
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ment  and  Buildiiig  Acts  (Amendment)  Act,  1882 
(45  &  46  Vict.  c.  14),  8.  13. — London  County  Council 
▼.  Humphreys,  Q.B.D.,  S.J.  632 

8.  Fruit  tmfit  for  the  food  of  man— Sale  by 
broker  to  dealer  —  Condition  tiiat  dealer  shall 
destroy  the  unsound  portion — Liability  to  seizure 
in  bands  of  dealer — Laability  of  broker  to  penalty 
-Public  Health  (London)  Act,  1891  (54  &  55  Vict, 
c  76),  8.  47.— /?C5r.  v.  Dennis,  O.O.B.,  SJ.  513; 
W.B.  587  ;  [1894]  2  a  B.  458 ;  63  L.  J.  M.  C.  153 

9.  Jurisdiction  of  justices — Local  authority — 
Bepair  of  carriage  road — "Necessary  works  of 
repair "  —  Eecovery  of  expenses  apportioned  — 
Metropolis  Management  Amendment  Act,  1890 
(53  &  54  Vict.  c.  66),  s.  '3,^Stroud  v.  Wandsworth 
Board  of  Works,  Q.B.D.,  S.J.  43 ;  [1894]  1  Q.  B.  64 ; 
63  L.  J.  M.  C.  6 ;  app.,  W.R.  355 ;  [1894]  2  a  B.  1 ; 
63  L.  J.  M.  C.  88;  70  L.  T.  190 

10.  Nuisance — Summons — Designation  of  owner 
of  premises— ** Notice,  order,  or  other  document" 
— Service  of  summons— Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76),  s.  120,  sub-section 
4;  8.  128,  sub-section  1. — Rey,  v.  Mead,  Q.B.D.,  SJ. 
400;  W.R,  442;  [1894]  2  Q.  B.  124;  63  L.J.  M.  C. 
128;  70L.  T.  766 

11.  Paving  expenses — Footway — Apportionment 
of  expenses  of  flagging — Metropolis  Manckgement 
Act  (1862)  Amendment  Act,  1890  (53  &  54  Vict  c. 
54).  8.  1. — Paddington  Vestry  v.  North  Metro^ 
politan  Railway  Co.,  Q.B.D.,  S.J.  143;  W.R.  223; 
[1894]  1  Q.  B.  633 ;  63  L.  J.  Q.  B.  316 

12.  Paving  expenses— Land  abutting  on  new 
street — Owner —  Land  extra  commercium  —  Ceme- 
tery the  property  of  a  commercial  company  and 
devoted  by  Act  of  Parliament  to  the  purposes  of 
burial — Metropolis  Management  Acts,  1855  (18  & 
19  Vict.  c.  120).  88.  105.  250,  and  1862  (25  &  26 
Vict.  c.  102).  8.  n.—St.  Giles,  Camberwell,  Vestry  v. 
London  Cemetery  Co.,  Q.B.D.,  S.J.  254;  W.E. 
446;  [18941  1  a  B.  699;  63  L.  J.  M.  C.  74;  70 
L.T.734 

13.  River  Thames  —  Nuisance  on  foreshore  — 
Liability  of  owner  to  abate  —  Public  Health 
(London)  Act,  1891,  s.  4  (1)  (3)  {h),— Thames 
Conservators  v.  Port  of  London  Sanitary  Authority, 
Q.B.D.,  S.J.  153;  [1894]  1  Q.  B.  647  ;  63  L.  J.  M.  C. 
121 ;  69  L.  T.  803 

14.  Street  —  Boundary  of  forecourt  less  than 
prescribed  distance  from  centre  —  Metropolis 
Management  Acts.  1855,  s.  250,  and  1878,  s.  6.— 
London  County  Council  v.  Mitchell,  Q.B.D.,  63 
L.  J.  M.  C.  104 

15.  Street  —  Costermongers  —  Michael  Angelo 
Taylor's  Act  (57  Geo.  3.  c.  xxix.),  s.  65— Streets 
(Metropolitan)  Acts.  1867  (30  &  31  Vict.  c.  134).  s. 
6.  and  1868  (31  &  32  Vict.  c.  5).  s.  1— Interpreta- 
tion Act,  1889  (52  &  53  Vict.  c.  63),  8.  33— Incon- 
sistent enactments — Implied  repeal. — Keep  v.  St. 
Mary,  Newington,  Vestry,  APP.,  S.J.  305 ;  [1894]  2 
Q.  B.  524 ;  63  L.  J.  Q.  B.  369  ;  70  L.  T.  509 

16.  Street — Hauflrlng  out  articles  as  samples  in 
front  of  shop  —  Projections  and  obstructions- 
Articles  not  projecting  over  public  footway  or 
carriage  way,  out  over  urea  of  house — Liability  for 
— Michael  Angelo  Taylor's  Act  (57  Geo.  3.  c.  xxix.). 
8.  65 — Metropolis  Local  Management  Act,  1855  (18 
&  19  Vict.  c.  120),  8.  119.— fTyott  v.  Qems,  Q.B.D., 
W.R.  28 ;  62  L.  J.  M.  C.  158 ;  69  L.  T.  456 

17.  Street  improvements — Power  of  vestry  \o  take 
land  and  houses  compulsorily — Powur  to  take  part 
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of  a  house — ^Injunction — 57  Geo.  3,  c.  xxix.,  as.  80, 
82. — Gordon  v.  St.  Mary  Abbotts*,  Kensington,  Vestry, 
Q.B.D.,  S.J.  580 

18.  Valuation — ^Valuation  list — Appeal  against — 
Appeal  against  totals — Time — Jurisdiction — ^Valua- 
tion (Metropolis)  Act.  1869  (32  &  33  Vict.  c.  67),  ss. 
32.  34,  42,  sub-section  13. — Reg,  v.  London  Justices 
{No.  1),  Q.B.D.,  69  L.  T.  438;  APP..  [1893]  2  a  B. 
476 ;  63  L.  J.  Q.  B.  148 ;  69  L.  T.  682 

19.  Vestry  —  Waterworks  company  —  Bates  — 
Improper  expenditure. — Attorney^GenercU  v.  Vestry 
of  Camberwell,  CH.D.  NORTH,  J.,  S.J.  681 

20.  **  Warehouse  or  other  building "—"  Party 
wall  *  * — Floor —  *  *  New  building.  *  * —  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122),  ss.  9,  10, 
27  (r.  4).— Holland  v.  Wallen,  Q.B.D.,  S.J.  326 

See  also  Burial  Ghround,  1,  2 ;  Hackney  Carri- 
age, 2;  Justices,  8 

MOBTOAGE— 

1.  Consolidation — Redemption — ^Assignment  of 
mortgages  to  one  person. — Pledge  v.  Carr,  CH.D. 
HOMER,  J.,  W.R.  620;  [1894]  2  Ch.  328;  70  L.  T. 
586 

2.  Consolidation — Redemption — Equity  of  re- 
demption assigned. — Minter  v.  Carr,  CH.D.  ROMBB, 
J.,  W.R.  619;  [1894]  2  Ch.  321 ;  70  L.  T.  683 

3.  Fixtures  —  Trade  fixtures  —  Hire-purchase 
agreement  —  Mortgagor  in  possession  —  Implied 
assent  of  mortgagee  to  removal  of  fixtures  under 
agreement.  —  Gough  v.  Wood,  APP.,  W.R.  469 ; 
[1894]  1  Q.  B.  713;  63  L.  J.  a  B.  564;  70  L.  T. 
297 

4.  Foreclosure — ^Practice — ^Mortgagor  in  posses- 
sion— Appointment  of  receiver — ^Attornment  by 
mortgagor  as  tenant — Date  of  commencement  of 
occupation  rent — Burchnall,  Re,  Walker  v.  Lacey^ 
CH.D.   STIBLING,  J.,  S.J.  59 

5.  Foreclosure — Practice — Puisne  incumbrancer 
— Successive  periods  for  redemption— R.  S.  C, 
1883,  ord.  41.  r.  S.—Martineau  v.  Yorke,  CH.D. 
CHTTTY,  J.,  S.J.  42 

6.  Foreclosure —  Practice  —  Receiver  —  Form  of 
judgment— Opening  foreclosure. — Christy  v.  GW- 
win,  CH.D,  CHITTY,  J.,  S.J.  10 

7.  Priorities— Charge  of  annuity — Receivership 
deed — Notice. — Cradock  v.  Scottish  Provident  Insti^ 
tution,  CH.D.  BOMBR,  J.,  63  L.  J.  Ch.  15 ;  69  L.  T. 
380;  APP.,  70  L.  T.  718 

8.  Purchase  by  mortgagee — Re-sale— Rights  of 
purchaser — Costs  of  improvements  by  mortgagee. 
—Henderson  v.  Astwood,  P.O.,  [1894]  A.  C.  150 

9.  Redemption  —  Principal  and  agent  —  Title 
deeds — ^Mortgage  by  deposit  of  title  deeds — Agent 
entrusted  witii  title  deeds  with  authority  to  pl^ge 
them  —  Agent  exceeding  authority  —  PrincipaPs 
right  of  redemption. — Brocklesby  v.  Temperance 
Permanent  Building  Society,  APP.,  W.R.  68 ;  [1893] 
3  Ch.  130 

10.  Solicitor-mortgagee — life  estate — Covenantto 
pay  *•  every  sum  of  money  which  may  become 
owing  by  mortgagor  to  mortg^agee  "  —  Agent  for 
receipt  and  payment  of  income — Profit  costs — Re- 
ceipts in  writing  by  mortgagor — Clogging  equity 
of  redemption— Reopening  settled  accounts. — Eyre 
v.  Wynn- Mackenzie,  cn.D.  KEKEWIcn,  J..  W.R.  220  ; 
[1894]  1  Ch.  218;  63  L.  J.  Ch.  239;  69  L.  T.  823 
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See  also  Bankra^toy,  22,  41,  48 ;  Bill  of  Sale, 
9,  10 ;  Building  Sooiety,  5 ;  Executor,  4 ;  limita- 
tions, Statutes  of,  4 ;  Praotioe,  78  ;  Shippings  27  ; 
Solidtor,  30;  Trustee,  6,  9,  10,  14;  vendor  and 
Purchaser,  11,  20 

MOBTKADT— 

Corporation  stock — Charge  on  borough  fund — 
Charge  on  revenues  of  landed  property — Pure  per- 
sonalty.— Pickard,  Be,  Elmsley  v.  Mitchell,  OH.D. 
NOBTH,  J.,  W.R.  375 ;  [1894]  2  Ch.  88 ;  63  L.  J. 
Ch.264;  70  L.  T.  393 

See  also  Charity,  5-7 

KXTKICIPAL  COSFOBATIOH  — 

See  Corporation 

HEOUOEHCE— 

See  Bailment,  2;  Landlord  and  Tenant,  13; 
Master  and  Servant,  1,  3-6 ;  Shipping,  18,  24,  28, 
29 ;  Trespass,  2,  3 

itEW  SOUTH  WALES,  LAW  of- 

1.  Caveat— Lapse—Waiver— 26  Vict.  No.  9,  s.  23. 
^Wihwi^.  Mclniosh,  P.O..  11894]  A.  C.  129;  63 
L.  J.  P.  C.  49 ;  70  L.  T.  536 

2.  Criminal  Law  Amendment  Act,  1883,  s.  423 — 
Evidence — Admissibility — Criminal  acts  other  than 
those  charged. — Makin  v.  Attorney -General  of  New 
South  Wales,  P.O.,  [1894]  A.  C.  57;  63  L.  J.  P.C. 
41 ;  69  L.  T.  778 

3.  Mortgage  —  Registration  —  Notice.— Sydney 
Land  Inveetment  Aaeociation  v.  Lyons,  P.O.,  [1894] 
A.  C.  260 

4.  Bating — Exemption —  Corporation  —  Munici- 
palities Act,  1867,  s.  163.— Bandwiek  {Borough  of) 
V.  Australian  Cities  Investment  Corporation,  P.O.,  62 
L.  J.  P.  C.  116 

5.  Bealpropertv — ^Documentary  title — Possessory 
title — Proof,  burden  of — Soiling  v.  Broughton,  P.O. 

.    [1893]  A.  C.  656 ;  63L.  J.  P.  C.  21 

6.  Trade-mark — Begistration —  User  —  Laches. — 
NaUonal  Starch  Manufacturing  Co.  v.  Munn*s  Patent 
Maizena  and  Starch  Co.,  P.O.,  [1894]  A.  C.  275 

See  also  Will,  39 

HEW  ZEALAND,  LAW  of— 

Foreign  judgment — Power  to  enforce. — AsJibury 
V.  Ellis,  P.O.,  62  L.  J.  P.  C.  107 

BinSANCE— 

1.  Electric  lighting  company — Vibration — Noise 
— Damage  to  house  —  O^upier  —  Reversioner — 
Injunction  or  damages — Electric  Lighting  Act, 
1882  (45  &  46  Vict.  c.  56).  ss.  12. 17,  32— Provisional 
order. — Meux*s  Brewery  {Limited)  v.  City  of  London 
Electric  Lighting  Co. ;  Shelf er  v.  Same,  CH.D. 
KBKBWICH,  J.,  W.E.  644 ;  70  L.  T.  763 

2.  Injunction — ^Noise — Acts  of  several  persons. — 
Lambton  v.  Mellish,  CH.D.  OHITTY,  J.,  SJ.  647 

See  Highway,  2 ;  Landlord  and  Tenant,  8,  14 ; 
Local  Government,  1 ;  Metropolis,  10 ;  Hailway 
Company,  6 ;  Tramway,  5 ;  Trespass,  2,  3 

PAB.LIAMENT— 

Petition  to,  by  subject — Bight  to  compel  re- 
presentative to  present  petition— Bight  of  action 


for  refusal  —  Action  frivolous  and  vezatuyoi.— 
Chaffers  v.  Ooldsmid,  Q.B.D.,  SJ.  11;  W.1.  239; 
[1894]  1  a  B.  186;   63  L.  J.  a  B.  69;   70  L  T. 

See  also  Election  Law,  3-7 

PASUAHBHTABT  DEPOSIT— 

See  Tramway,  1,  2 

PASTITIOn— 

1.  Party  waU— Tenants  in  common.— Jfe^oir 
Property  Co.  v.  Johnston,  GH.D.  kobth,  j.,  SJ.  353; 
[1894]  1  Ch.  508;  63  L.  J.  Ch.  399;  70  L.  T. 
485 

la.  Practice — Partition  action  combined  viUi 
redemption  action — ^Motion  to  strike  out  stateant 
of  daim— B.  S.  C,  1883,  ord.  35,  r.  4.— Sincliur  ▼. 
James,  OH.D.  KOBTH,  J.,  SJ.  717 

2.  Sale — Beneficiaries  allowed  to  bid— PoxohaM- 
money  set  off— Interest.— />r(ictip,  Be^  Field  t. 
Dracup,  0H.D.  NOBTH,  J.,  SJ.  98;  W.B.  264; 
[1894]   1  Ch.  59;    63  L.   J.    Ch.  238;    69  L.  T. 

858 

3.  Sale — Person  of  unsound  mind — ^Vesting  ord« 
—Partition  Act,  1868,  s.  7— Trustee  Act  1850, «. 
9,  20,  $0.— Caswell  v.  Sheen,  OH.D.  koeth,  J.,  69 
L.  T.  854 

See  also  Infant,  7 

PABTHEB8HIP— 

1.  Arbitration  clause— Action  for  dissoliitioQ— 
Motion  to  stay  proceedings— Betnm  of  preminm— 
Arbitration  Act,  1889  (52  &  53  Vict,  c  49),  §.  4- 
Partnership  Act,  1890  (53  &  54  Vict,  c  39),  s.  40. 
—Bel field  v.  Bourne,  CH.D.  sriBLmo,  J.,  8J.  SI; 
W.R.  189;  [1894]  1  Ch.  521 ;  63  L.  J.  Oh.  104; 
70  L.  T.  786 

2.  Bankruptcy — Joint  liability — ^No  joint  estita 
— Proof  against  separate  estate— Statute — Amaod- 
ing  and  consolidatmg — Construction — Prior  aatbo- 
rities— Bankruptcy  Act,  1883  (46  &  47  YicL  c  ii\ 
s.  40  {Z).—Budgett,  Be.  Cooper  v.  Adams,  CH.I>< 
OHITTY,  J.,  8.J.  530 ;  WJU  551 

3.  Death  of  partner — Share  of  partner  dying  to 
be  determined  by  last  signed  yearly  account— Dw 
after  expiration  of  partnership  year,  bat  before 
account  completed. — Hunter  ▼•  Dowling,  iPPt 
W.R.  107  ;  [1893]  3  Ch.  212 

4.  Deposit  with  firm — Payment  of  inienit- 
Change  m  partners— Novation — ^Trustees*  duty  n 
to  loan  to  firm— Trustee  Act.  1888,  s.  8.— rwi«r»- 
Tucker,  CH.D.  EOICBR,  J.,  WJU  266;  [1894]  \0l 
724 ;  63  L.  J.  Ch.  223 ;  70  L.  T.  127 

5.  Dissolution — Insanity — Possibility  of  reoowry 
—Partnership  Act,  1890  (53  A  54  Vict,  c  39),  s. » 

(«)  (/)•— «^'    ▼•    ^«    {^^*    1),  CH.D.   STIRLnfG,  J.,  ^ 

L.  T.  757 

6.  Judgment  in  action  for  partnership  aceoont- 
Costs — L^uffidency  of  assets — One  partner  indeli^ 
to  firm — Liability  to  make  good  his  indebt«b* 
before  being  paid  his  costs  of  action.— Awt  ▼• 
White,  APP.,  8.J.  630 

7.  Loss  of  capital — Bemnneration  <A  tnnrirJBf 
partner — ^Business  carried  on  at  a  Ion. — AUrih^ 
Be,  Aldridge  v.  Aldridge,  OH.D.  kobth,  J.,  WJ. 
409;  [1894]  2  Ch.  97  ;  63  L.  J.  Ch.  465;  70L  1 
724 
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8.  Lnnatio  —  Injanotion  against  —  Bestraining 
lonatio  partner  from  interfering  in  bnsinesB — 
Jurisdiotion.— t/^  v.  8.  {No,  2),  ch.d.  STiBLma,  J., 
SJ.  531 ;  W.E.  617 ;  63  L.  J.  Ch.  615 ;  70  L.  T. 
758 

9.  Novation— Banker— Deposit  note  —  Benewal 
—Liability  of  deceased  partner's  estate.— JTeod,  Be, 
Head  v.  Head,  CH.D.  OHITTY,  J.,  8.J.  216  ;  W.R,  55 ; 
[1893]  3  Ch.  426;  63  L.  J.  Ch.  35 ;  69  L.  T.  753; 
APP.,  8.J.  385;  W.R.  419;  [1894]  2  Ch.  236;  63 
L.  J.  Ch.  549;  70  L.  T.  608 

10.  Betired  partner — Covenant  of  indemnity 
against^  partnership  debts  by  continmng  partners 
— Proviso  that  retiring  partner  should  not  require 
their  ^yment  while  indemnified— ImpHed  authority 
to  take  time — Principal  and  surely— Novation- 
Proof  oi— Bouse  V.  Bradford  Banking  Co,,  ch.d. 
DKKWICH,  J.,  69  L.  T.  828;  app.,  8 J.  270;  [1894] 
2  Ch.  32;  63  L.  J.  Ch.  337 ;  70  L.  T.  427 

11.  Share  of  profits  of  business — Co-ownership  of 
real  estate — Partnership  Act,  1890,  s.  1,  sub-section 
1;  s.  2,  sub-sections  1,  3;  s.  20,  sub-section  3.— 
Davie  v.  Davis,  ch.d.  nokth,  j.,  W.K.  312 ;  [1894] 
1  Ch.  393 ;  63L.  J.  Ch.  219 ;  70  L.  T.  265 

See  also  Attachment;  Bankruptcy,  4,  11,  24- 
26,  40,  42  ;  Gaming,  2;  Market;  Practice,  38, 62 

PATBHT— 

1.  Licence  —  Proprietorship  —  Begistration — 
Patents  Act.  1883,  s.  23—Flekher*sP(U€nt,  Be,  ch.d. 
NOBTH,  J.,  62  L.  J.  Ch.  938 

2.  Practice  —  Action  for  infringement  —  No 
evidence  by  plaintiffs — Action  disoussed  with  costs 
—Defendants'  particulars  of  objection— Certificate 
of  reasonableness— Taxation  of  costs— Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  s.  29,  sub-section  Q,—-Mandleberg  v. 
MorUy,  QB..ii.  snBLiira,  j.,  8.J.  24 

3.  Practice — ^Particulars  of  objections — Patents 
Act,  1883,  s.  29,  sub-section  Z.^Heaihfidd  v. 
Oreenway,  OH.D.  i?obth,  j.,  8.J.  59 

4.  Practice— -Petition  for  revocation  of  patent — 
Service  out  of  jurisdiction.— JSTa^'a  Patent,  Be, 
CH.D.  STERUKO,  J.,  70  L.  T.  756 

5.  Practice— Bevocation— Foreigner's  petition — 
Costs— Security— Patents,  &c.,  A^t,  1883,  s.  26.— 
MilUr*s  Patent,  Be,  CH.D.  kbkewich,  j.,  63  L.  J. 
Ch.  324;  70  L.  T.  270 

6.  Practice  — Bevocation— Petition— Bevooation 
order  consented  to  on  sp^dal  ground — Costs — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  & 


47  Vict.  c.  57).  ss.  26,  29  m.-^BendeWs  Patent,  Be, 
OH.D.  STIKLIHO,  J.,  70  L.  T.  756 

7.  Practice  —  Threats  —  Interim  injunction  — 
Damages — ^Undertaking — ^Form  of  order. — Fenner 
V.  Wilson,  OH.D.  XBKEWIOH,  J.,  W.E.  57 ;  62  L.  J. 
Ch.  984 

PEBPBTTJITY— 

See  Charity,  6 ;  Will,  32-35 

PEW— 

See  Ecclesiastical  Law,  3 

PHABHAOT— 

1.  Sale  of  poison — Compound  or  medicine  con- 
taii^ng  poison— * 'Patent  medicine  "—Proprietary 


medicine— Pharmacy  Act,  1868  (31  &  32  Yict  c 
121),  ss.  1,  2,  15,  16. — Pharmaceutical  Society  v. 
Armson,  Q.B.D.,  63  L.  J.  Q.  B.  532;  70  L.  T.  733; 
APP.,  W.B.  662 

2.  Sale  of  poison  by  imqualified  person — ^Mixture 
containing  infinitesimal  quantity  of  scheduled  poison 
—Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121),  ss.  1, 
2,  15. — Pharmaceutical  Society  v.  Delve,  Q.B.D.,  8. J. 
11 ;  W.B.  192;  [1894]  1  a  B.  71 ;  63  L.  J.  Q.  B. 
360 ;  70  L.  T.  139 

POOB  LAW— 

1.  Appeals  ag»nst  poor  rates — Costs — ^Two  sets 
of  respondents— Bight  to  double  set  of  costs — 
Union  Assessment  Committee  Amendment  Act, 
1864,  ss.  2,  3.— Beg.  v.  Justices  of  Essex,  Q.B.D.,  8  J. 
683 

2.  Maintenance  of  pauper— Member  (^  a  friendly 
society— Divided  Parishes  Act,  1876  (39  &  40  Vict, 
c.  61),  s.  23 — *<  Entitled  to  any  annuity  or  periodical 
payment" — Arbitration  of  disputes— Jurisdiction 
of  justices. — Beg.  v.  Bichardson,  Q.B.D.,  8. J.  620; 
W.IL  540;  [1894]  2  Q.  B.  323;  70  L.  T.  805 

3.  Batinjg;'— Assessment— Dock  company- Docks 
extending  into  several  parishes — Parochial  principle 
of  valuation — Apportionment  according  to  water 
area— Tramways  connecting  docks  with  zailwajr — 
Prohibition  against  taking"  toils  —  Hvpothetical 
tenant. — HuU  Docks  v.  Saucoates  Chtardians,  APP., 
WJt.  595;  [1894]  2  Q.  B.  69 ;  70  L.  T.  742 

4.  Bating — Assessment — Bateable  value — Occu- 
pation— Cotton  mills — Deduction  in  respect  of 
temporary  stoppage  —  Strike  —  Annual  value  — 
Hypothetical  tenant^-6  &  7  WilL  4,  c  96—25  &  26 
Vict.  c.  10Z,—Hoyle  v.  Oldham  Union  Assessment 
Committee,  Q.B.D.,  8.J.  186 ;  APP.,  SJ.  286 ;  [1894] 
2  a  B.  372;  63  L.  J.  M.  C.  178;  70  L.  T.  741 

5.  Bating  —  Church  rate — Assessment  —  <<Full 
annual  rent  or  value" — Bateable  value. — Boss  v. 
Watson,  Q.B.D.,  8.J.  386 ;  WJL  523;  [1894]  2  Q.  B. 
90;  63  L.  J.  M.  C.  108;  70  L.  T.  906 

6.  Bating  —  Easement  —  Bateability.  —  HaUcyn 
District  Mines  Drainage  Co.  v.  ffolyweU  Union, 
Q.B.D.,  69  L.  T.  705 

6a.  Bating — Exemption — Sodety  instituted  for 
the  purposes  of  fine  arts — ^Voluntary  contributions 
— ^Profits  to  members — Art  union— 6  &  7  Vict,  a 
36. — Art  Union  of  London  v.  Savoy  Overseers,  Q.B.D., 
8.  J.  459;  W.B.  690 

7.  Bating — Gfas  mains  and  pipes — Occupation- 
Exclusive  use— Easement. — Southport  Corporation 
V.  Ormskirk  Assessment  Committee,  Q.B.D.,  [1893]  2 
a  B.  468;  APP.,  W.B.  153;  [1894]  1  a  B.  196; 
63  L.  J.  Q.  B.  254;  69  L.  T.  852 

8.  Bating— Harbour  dues — Occupation  of  land 
hy  commissioners. — Blyth  Harbour  Commissioners  v. 
Tynemouth  Union,  Q.B.D.,  [1894]  2  Q.  B.  293;  63 
L.  J.  M.  C.  145 

9.  Bating— ^Poor  Law  Assessment  and  Collection 
Act,  1869  (32  &  33  Vict.  c.  41),  ss.  1,  2— Order  of 
Local  Government  Board,  June  14,  1875 — ^Premises 
let  for  period  not  exceeding  three  months — Suffi- 
ciency of  verbal  demand  for  rate  in  respect  of 
second  quarter.  —  WaUon-on-the-Bill  Overseers  v. 
Jones,  Q.B.D.,  W.B.  32 ;  69  L.  T.  319 

10.  Bating — Bating  hereditament — Andant  river 
formed  into  a  canal  with  new  cuts,  channels,  locks, 
&0. — ^Towing-path — Exdusive  possession. — Man* 
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chestevy  Sheffield^  and  Lincolnshire  Railway  Co,  v. 
Doncaster  Uni<m,  Q.B.D.,  69  L.  T.  350 

11.  Bating  —  Sewage  works  —  Bateability  — 
Hateable  value  —  Beneficial  occupation  —  Annual 
value— 6  &  7  WiU.  4,  c.  96,  s.  1—32  &  33  Vict.  c. 
67,  8.  4. — London  County  Council  v.  Erith  Church- 
wardens, H.L.,  W.E.  330;  [1893]  A.  C.  562;  63 
L.  J.  M.  C.  9 ;  69  L.  T.  725 

12.  Bating — Sewers — Bateability — Sewage  works 
—6  &  7  Will.  4,  c.  96,  s.  1—32  &  33  Vict.  c.  67,  s. 
4. — Leicester  {Mayor,  (fee,  of)  v.  Churchvtfardens  of 
Beaumont  Leys  and  Assessment  Committee  of  Bar' 
row-on-Soar  Union,  Q.B.D.,  63  L.  J.  M.  C.  176 

13.  Bating — Valuation  list — Approval  by  assess- 
ment committee  before  expiration  of  statutory 
period — ^Union  Assessment  Committee  Act,  1862 
(25  &  26  Vict.  c.  103),  s.  18— Union  Assessment 
Committee  Act,  1864  (27  &  28  Vict.  c.  39),  s.  1.— 
Reigate  Union  v.  South-Eastern  Railway  Co.,  Q.B.D., 
W.E.  586  ;  [1894]  1  a  B.  411 ;  63  L.  J.  M.  C.  65 ; 
70  L.  T.  353 

14.  Settlement— Irremovability — ^Besidence  apart 
from  parent— 11  &  12  Vict.  c.  111—9  &  10  Vict.  c. 
66,  s.  1— Dividecl  Parishes  Act,  1876  (39  &  40 
Vict.  0.  61),  s.  Z^.—  West  Ham  Union  v.  Beihnal 
Green,  d:c.,  Churchwardens,  n,L.,WJBH  513;  [1894] 
A.  C.  230  ;  63  L.  J.  M.  C.  97  ;  70  L.  T.  818 

15.  Settlement — Pauper  lunatic  over  sixteen 
living  with  her  father — Adjudication  as  to  settle- 
ment— ^Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  ss. 
288-90,  294,— Hendon  Union  v.  Eampstead  Guar- 
dians, Q.B.D.,  62  L.  J.  M.  C.  170 

16.  Settlement  —  Pauper  lunatic  —  Soldier  — 
Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  ss.  286,  290 
—Army  Act,  1881  (44  &  45  Vict.  c.  58),  ss.  91,  163. 
— Chertsey  Union  v.  Surrey  Clerk  of  Peace,  Q.B.D., 
69  L.  T.  384 

See  also  Highway,  6 ;  Justices,  6 

POWEB  of  APPOINTHENT— 

1.  Construction  —  Power  to  appoint  income  — 
Settlement. — UHerminier,  Re,  mounsey  v.  Buston, 
CH.D.  NOBTH,  J.,  [1894]  1  Ch.  675;  63  L.  J.  Ch. 
496 ;  70  L.  T.  727 

2.  Exercise  by  will — Appointee  of  freehold — 
Death  before  testator — Ceneral  residuary  devise — 
Co-heirs  of  appointor. — Coxon  v.  Rowland,  CH.D. 
STIKLINO,  J.,  S.J.  98;  W.B.  568;  [1894]  1  Ch. 
406 ;  63  L.  J.  Ch.  179 ;  70  L.  T.  89 

3.  Exercise  of  joint  power — Bevocation  by  sur- 
vivor.—fTardin^r,  Re,  Rogers  v.  Harding,  APP.,  S.J. 
631 ;  W.R.  677 

4.  Intervention  of  trustee — ^Transfer  of  fund. — 
Tyssen,  Re,  Knight-Bruce  v.  Butterworth,  CH.D. 
NOBTH,  J.,  S.J.  58 ;  W.B.  172 ;  [1894]  1  Ch.  56 ;  63 
L.  J.  Ch.  114;  69  L.  T.  689 

See  also  Married  Woman,  12 ;  WiU,  13 

PBACnCE— 

1.  Admissions — ^Verbal  admission  by  defendant — 
Payment  into  courir— B.  S.  C,  1883,  ord.  32,  r.  6. 
— Beeny,  Re,  Ffrench  v.  Sproston,  CH.D.  NOBTH,  J., 
S.J.  235;  W.B.  377;  [1894]  1  Ch.  499;  63  L.  J. 
Ch.  312 ;  70  L.  T.  160 

2.  Admissions — Payment  into  court. — Neville  v. 
MaUhewman,  app.,  S J.  694 ;   W.B.  675 

3.  Appeal — Piivy  Council — Criminal  matter- 
Jurisdiction. — Macrae,  Ex  parte,  P.O.,  69  L.  T.  734 


4.  Appeal — Privy  Council — ^Leave  to  ^ypeal— 
Provision  as  to  costs  helow.—Milson  v.  Carter,  p.c, 
[1893]  A.  C.  638;  62  L.  J.  P.  C.  126;  69  L.  T. 
735 

5.  Appeal — Privy  Council — Special  leave— Value 
of  plaintiff's  right  to  appeal  from  dismiwal  of 
action. — Mohiden  Hadjar  v.  Pitchey,  P.c,  62  L.  J. 
P.  C.  96 

6.  Appeal  —  Time  —  B.  S.  C,  1883,  oid.  58, 
r.  15— B.  S.  C,  1893,  r.  2'l.—BudgeU  v.  Bud^ 
APP.,  S.J.  530 

7.  Attachment — Notice  of  motion  —  Service- 
Filing  in  lieu  of  service — Ord.  42,  r.  2— Ord.  67, 
r.  4.—Bas8€tt,  Re,  Bassett  v.  Bassett,  CH.D.  KOBIH,;^ 
S.J.  564 

8.  Costs — Habeas  corpus — Proceedings  on  the 
Crown  side  of  the  Queen's  Bench  Division— Jadica- 
ture  Act,  1890  (53  &  54  Vict.  c.  44),  ss.  4, 5.—% 
V.  Jones,  Q.B.D.,  W.B.  607 ;  [1894]  2  Q.  B.  382;  70 
L.  T.  845 

9.  Costs  —  Higher  scale  —  Partition  action  — 
B.  S.  C,  1883.  ord.  65,  r.  9.— iforriott  v.  C(^>hdi, 
CH.D.  CHITTY,  J.,  SJ.  620 

10.  Costs — Payment  of  money  out  of  conrt— 
No  provision  in  special  Act  as  to  costs  of  paymflot 
out— Discretion— B.  S.  C,  1883,  ord.  65,  r.  1- 
Supreme  Court  of  Judicature  Act,  1890  (53  4  ^J 
Vict.  c.  44),  s.  5,— Fisher,  Re,  OH.D.  CHnTY,  J.,  SJ. 
58;  [1894]  1  Ch.  53;  63  L.  J.  Ch.  71 ;  APP..SJ. 
199;  W.B.  241;  [1894]  1  Ch.  450;  63  L.  J.a 
235;  70L.  T.  62 

11.  Costs — Security  for  costs — Counl^r-cliioB— 
Defendant  residing  out  of  jurisdiction — Counter- 
claim arising  out  of  some  matter  or  claim. — I^eck  t. 
Taylor,  app.,  62  L.  J.  a  B.  514 

12.  Costs— Security  for  costs — Plaintiff  reswient 
abroad — Action  on  foreign  judgment — Defence  that 
judgment  was  obtained  by  fraud. — Croasi  t. 
Brogden,  Q.B.D.,  S.J.  255;  W.B.  317 ;  app..  WJL 
353;  [1894]  2  Q.  B.  30;  63  L.  J.  Q,  B.  325;  70 
L.  T.  522 

13.  Costs — Security  for  costs — Motion  byi^- 
tiff  for  new  trial — ^Plaintiff  a  foreigner  residefit 
ahroeA.—Bentsen  v.  Taylor  {No.  2),  app.,  62 
L.  J.  Q.  B.  516 ;  69  L.  T.  333 

14.  Costs— Sequestration— B.  S.  C,  1883.  ori 
43,  r.  1,—LumUy,  Re,  Cathcart,  Ex  parte,  aft. 
SJ.  398;  W.B.  401;  [1894]  2  Ch.  271;  63  L  J. 
Ch.  435 ;  70  L.  T.  780 

15.  Costs  —  Solicitor — ^Witness  action  —  Koft- 
attendance  of  material  witness— Solicitor  ord«f«i 
to  pay  costs  personally — B.  S.  C,  1883,  oid.  6). 
rr.  5,  II.— 'Shorter  v.  Tod  Heatiey,  ch.d.  KKDnai. 
J.,  S.J.  239 

16.  Costs— Taxation — Solicitor — Agency  (^bap^ 
— Firms  of  solicitors  having  common  memben- 
B.  S.  C,  1883,  Appendix  N,  Costs,  r.  119.— ^o«»fi 
Commercial  and  Building  Society,  Re,  app.,  W^ 
161;  [1894]  1  Ch.  289;  63  L.  J.  Ch.  865:  ?e 
L.  T.  51 

17.  Costs — Taxation — Interlooutory  order  for  tie 
payment  of  costs — Interest  on  coste — Time  fro« 
which  interest  runs — 1  &  2  Vict.  c.  110,  ss.  17,  Is 
20— B.  S.  C,  1883,  ord.  42,  r.  16.— 2Vof  t.  5*, 
OH.D.  BTIBLINO,  J.,  S.J.  142;  W^  426;  [18^]^ 
Ch.413;  63  L.J.  Ch.  282;  70  U  T.  232 

18.  Counter-claim — Bankruptcy  of  defendsn^- 
Power  to  remit  counter*<slaim  to  ooimty  oomt  &? 
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trial— County  Courts  Act,  1888  (51  &  52  Vict  c.  43), 
8.  66— Action— Definition  of— Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  lOO.^Delobbd'Flipo  v.  Varty, 
Q.B.D.,  W.E.  48 

19.  Default  of  appearance  —  Payment  by 
defendant  after  issue  of  writ — Settlement  of  claim 
—Form  of  judgment — Judgment  for  amount  of 
daim  and  costs — Irregularity — Ord.  13,  r.  3. — 
Hughes  V.  Justin,  APP..  S.J.  270 ;  W.R.  339 ;  [1894] 
1  a  B.  667  ;  63  L.  J.  Q.  B.  417  ;  70  L.  T.  365 

20.  Discovery — Affidavit  of  documents — Privilege 
—Documents  relating  solely  *'  to  the  title  or  to  the 
case"  of  the  party  claiming  privilege — Ord.  31,  rr. 
12-14,— Budden  v.  Wilkinson,  APP.,  [1893]  2 
a  B.  432 ;  63  L.  J.  a  B.  32 ;  69  L.  T.  427 

21.  Discovery —  Injunction — Damages— Inquiry 
—Statement  in  writmg  of  heads  of  claims  for 
damages  by  plaintiff. — Maxim^Nordenfelt  Guns,  <fcc., 
Co.  V.  Nordenftlt,  APP.,  W.R.  38;  [1893]  3  Ch.  122; 
69L.T.  471 

22.  Discovery  —  Inspection  —  Postponement  of 
inspection — Question  of  law  to  be  determined — 
Amendment  of  pleadings — B.  S.  C,  1883,  ord.  25, 
r.  2;  ord.  31,  r.  20. — Lever  v.  Land  Securities  Co,, 
APP.,  S.J.  38 ;  W.E.  104  ;  70  L.  T.  323 

23.  Discovery — Inspection  of  documents  referred 
to  in  the  pleadings — Copies — Jurisdiction  to  allow 
the  other  side  to  take  photographs— B.  S.  C,  1883, 
ord.  31,  r.  15. — Lewis  v.  Lord  Londeshorough,  Q.B.D., 
69  L.  T.  353 

24.  Discovery— Interrogatories— B.  S.  C,  1883, 
ord.  31,  rr.  1,  2— B.  S.  C,  November,  1893,  rr.  11, 
12,—Tye  v.  Willoughby,  CH.D.  CHITTY,  J..  S.J.  338 

25.  Discovery — Interrogatories — B.  S.  C,  1883, 
ord.  31,  r.  d— B.  S.  C,  1893,  ord.  31,  r.  2.— Peek  v. 
Ray,  APP.,  S.J.  475 ;  W.R,  498  ;  70  L.  T.  769 

26.  Discovery  —  Interrogatories  —  Action  for 
maintenance — Tending  to  criminate. — Alabaster  v. 
Harness  (No.  1),  Q.B.D.,  70  L.  T.  375 

27.  Discovery  —  Production  of  documents  — 
Privileged  communications — Anticipated  litigation. 
— Collins  V.  London  General  Omnibus  Co,,  Q.B.D. 
63  L.  J.  aB.  428 

28.  Discovery — Witness — Documents  produced  in 
witness-box — Documents  put  in  en  bloc  or  seriatim 
— B.  8.  C,  1883,  ord.  39,  r.  Q,—Maplin  Sands,  Be, 
CH.D.   KEKEWIGH,  J.,  S.J.  631 

29.  Ejectment — Title — Beceipt  of  rent  byplain- 
tiff— Allegation  by  defendant  that  plaintiff  was 
only  agent— Bight  to  defend— B.  S.  C.,  1883,  ord. 
14.— Jbnw  v.  Stone,  P.O.,  [1894]  A.  C.  122;  63  L.  J. 
P.  C.  68 ;  70  L.  T.  174 

30.  Evidence  —  Commission  to*  take  evidence 
abroad — Special  examiner — Defendants,  application 
by— B.  S.  C,  1883,  ord.  37,  r.  6,— Bossy.  Woodford, 
CH.D.  OHITTY,  J.,  S.J.  42 ;  W.B.  188;  [1894]  1  Ch. 
38 ;  63  L.  J.  Ch.  191 ;  70  L.  T.  22 

31.  Evidence — Evidence  taken  in  another  cause — 
Power  to  read  evidence  so  taken— B.  S.  C,  1883, 
ord.  37,  r.  Z,— -Printing  Telegraph,  &c.,  Co.  of  the 
Agence  Havas  v.  Drucker,  APP.,  S  J.  661 ;  W.B.  674 

32.  Evidence — Witness  called  by  judge — Cross- 
examination  —  Bight  of. —  Coulson  v.  Desborough, 
APP.,  S.J.  416;  W.R.  449;  [1894]  2  Q.  B.  316;  70 
L.  T.  617 

33.  House  of  Lords — Concurrent  findings  of  fact 
in  courts  below. — Mclntyre  v.  McGavin,  H.L.,  69 
L.  T.  389 


34.  Injunction  —  Interlocutory  injunction — Ap- 
plication by  defendant  in  plaintiff's  action — No 
counter-claim— Belief  sought  by  defendant  outside 
scope  of  plaintiff's  action — Jurisdiction — Judicature 
Act,  1873,  ss.  24  (7) ;  25  (8)— B.  S.  C,  1883,  ord. 
50,  r.  %.— Carter  v.  Fty,  APP.,  S.J.  491 ;  70  L.  T. 
786 

35.  Injunction — Leave  to  serve  writ  abroad— 
Leave  to  serve  notice  of  motion  with  writ — Juris- 
diction.— Hersey  v.  Young,  APP.,  S.J.  216 

36.  Interpleader — Jurisdiction  of  district  regis- 
trars—Ord.  35,  r.  Q,—Hood  V.  Yaies,  Q.B.D.,  W.B, 
412 ;  [1894]  1  Q.  B.  240;  63  L.  J.  a  B.  218 ;  70 
L.  T.  556 

37.  Interpleader  — Sheriff— Costs  — Ord.  57,  rr. 
15,  16,  n.—Lawson  v.  Carter,  Q.B.D.,  63  L.  J.  Q.  B. 
159 

38.  Judgment  —  Action  against  firm  —  Infant 
partner— Ord.  14,  r.  1 ;  ord.  48a,  rr.  1,  S,— Harris 
V.  Beauchamp  Brothers  {No.  1),  APP.,  W.B.  37; 
[1893]  2  Q.  B.  534  ;  63  L.  J.  Q.  B.  99;  69  L.  T. 
373 

39.  Judgment — Execution — Order  to  ^y  money 
in  limited  time  —  Sequestration  —  Jurisdiction  of 
master— Ord.  43,  r.  6 ;  ord.  42,  r.  3 ;  ord.  41,  r.  5. 
—HulbertY.  Cathcart,  Q.B.D,,  [1894]  1  Q.  B.  244 ; 
63  L.  J.  Q.  B.  121 ;  70  L.  T.  558 

40.  Judgment — Foreign  judgment  —  Judgment 
by  default —  Married  woman  —  English  colony — 
Applicability  of  English  law. — Lewis  v.  Logan, 
Q.B.D.,  S.J.  325 

41.  Judgment — Judgment  roll — ^Postea — ^Estop- 
pel— ^Actual  finding  of  jury — Interpretation — Juris- 
diction.—PTan^  V.  Moss,  P.O.,  70  L.  T.  179 

42.  Judgment  subject  to  assessment  of  damages 
— Subsequent  tender  by  way  of  defence — Power  to 
alter  judgment  as  to  costs. — Becepta,  The,  APP., 
W.B,  73 ;  62  L.  J.  P.  D.  &  A.  118 

43.  Leave  to  defend  —  Terms  —  B.  S.  C,  1883, 
ord.  14,  rr.  6,  8  {b).'^BoltonY.  Thorne-George,  Q.B.D., 
S.  J.  683 

44.  Mayor*8  Court — Security  for  costs  of  appeal 
— Bules  of  Supreme  Court,  1883,  ord.  59,  rr.  10-17 
— Mayor*8  Court  Procedure  Act,  1857  (20  &  21  Vict, 
c.  157).  s.  8. — Morgan  v.  Bowles,  Q.B.D.,  S.J.  43 ; 
W.B.  269;  [1894]  1  a  B.  236;  63  L.  J.  a  B.  84 

45.  Mavor^s  Court — Prohibition — Costs — ^Taxation 
— Irregularity — Mayor's  Court  Bules,  1890,  as  to 
Costs,  rr.  1,  13. — Beg.  v.  London  {Mayor  of).  Stock, 
Ex  parte,  Q.B.D.,  62  L.  J.  a  B.  589 ;  69  L.  T.  721 

46.  Notice  of  motion — Special  leave — Judge  hear- 
ing witness  actions — Motions  taken  by  another 
judge.— <Smt7^v.  Trickell,  OH.D.  nokth,  j.,  S.J.  113 

47.  Originating  summons — Matters  arising  out 
of  trust,  but  not  contemplated  by  the  trust  deed — 
Writ— B.  S.  C,  1883.  ord.  55,  r.  S.—Bowes,  Be, 
Cradock  v.  Witham,  CH.D.  NOETH,  J.,  SJ.  81 

48.  Originating  summons — Application  for  de^ 
livery  up  of  papers  by  a  solicitor— Summons  under 
the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37— 
B.  S.  C,  1883,  ord.  71,  r.  1 ;  ord.  54,  rr.  4,  45,  4c, 
4d;  Appendix  K.,  No.  15. — Holloway,  Be,  Pallister, 
Ex  parU,  APP.,  S.J.  398 ;  W.B.  433 ;  [1894]  2  Q.  B. 
163  ;  70  L.  T.  615 

49.  Parties— Beneficiaries — Service— Notice  of 
setting  down  for  further  consideration. — Bolfe,  Be, 
Fyson  v.  Johnson,  CH.D.  NOBTH,  J.,  S.J.  457 ;  70 
L.  T.  624 
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60.  Parties— Change  of — Carrying  on  prooeed- 
ings — ^Trustee  in  bankruptcy — ^Disdaimer — Bank- 
ruptcy Act,  1883,  s.  56,  sub-section  4— B.  S.  C, 
1883,  ord.  17,  r.  Q,^PuUock  v.  Dainiry,  OH.D. 
NOBTH,  J.,  S.J.  273 

61.  Parties — ^Death  of  one  of  the  defendants- 
Action  remitted  to  the  county  court — ^Application 
by  administrator  of  deceased  defendant  to  compel 
plaintiff  to  proceed — Jurisdiction — County  Courts 
Act.  1888  (51  &  62  Vict.  c.  43),  s.  65— B.  S.  C, 
1883,  ord.  17,  r.  8.-  i>t*A»  v.  Davis,  Q.B.D.,  69  L.  T. 
342  ;    APP.,  62  L.  J.  Q.  B.  649 ;  69  L.  T.  490 

62.  Parties— Deceased  person— No  legal  personal 
representative— Proceeding  in  absence — R.  S.  C, 
1883,  ord.  16,  r.  46.— iJwAeraon,  Be,  Scales  v.  Hey- 
hoe,  OH.D.  CHITTY,  J.,  [1893]  3  Ch.  146;  69  L.  T. 
690 

63.  Parties — Joinder  of  defendants — Suing  re- 
presentative defendants — Power  to  join  defendants 
against  their  will — ^Trade  union — ^Beneficial  pro- 
prietary right— Ord.  16,  r.  9.— PTood  v.  McCaHhy, 
Q.B.D.,  69  L.  T.  431 

64.  Parties— Joinder  of  plaintiffs— Breaches  of 
different  contracts  made  wiui  different  plaintififo — 
Action  by  shippers  upon  ^tnilar  bills  of  lading — 
Ord.  16,  r.  1 ;  ord.  18,  rr.  1,  8  ;  ord.  71,  r.  2.— 
Hannay  v.  SmurthuKiite,  APP.,  W.R,  133 ;  [1893]  2 
Q.  B.  412 ;  63  L.  J.  a  B.  41 ;  69  L.  T.  677 

66.  Parties — Joinder  of  plaintiffi — Lessor  and 
lessee — ^Death  of  lessor — l^nants  in  common  of 
reversion— Trespass— Breach  of  covenant— Ord.  16, 
r.  U.—Boberts  v.  EoUand,  Q.B.D.,  62  L.  J.  Q.  B.  621 

66.  Parties  — Judgment— Deceased  plaintiff— 
Interest  due  to  defendant  under  a  will — Applica- 
tion by  executors  of  plaintiff  for  a  receiver  and  in- 
junction— No  application  by  executors  for  order  to 
continue  proceedings  in  their  names — R.  S.  C, 
1883,  ord.  17,  r.  4 ;  ord.  42.  rr.  8,  23.— ^or6um  v. 
Norbum,  Q.B.D..  S.J.  11 ;  W.R.  127 ;  [1894]  1  a  B. 
448;  63  L.  J.  Q.  B.  341 ;  70  L.  T.  411 

67.  Pi^es — Non- joinder — Co-contractors — ^Re- 
sident within  the  jurisdiction — Right  to  have  co- 
contractor  joined  and  Served— R.  8.  C,  1883,  ord. 
16,  r.  lU—Bobinson  v.  Chisel,  APP.,  S.J.  601 ;  W.R, 
609 

68.  Parties— Slander— Slanders  of  and  con- 
cerning different  persons — Plaintiffs  wrongly  joined 
—Ord.  16,  r.  l.^Sandes  v.  Wildsmith,  Q.B.D.,  69 
L.  T.  387 

69.  Parties  —  Third-party  notice  —  Premature 
application — Claim  in  plaintiff's  own  right— Plain- 
tiff also  executrix— R.  S.  C.  1883,  ord.  16,  r.  48.— 
Oilson,  Be,  Gilson  v.  Gilson,  OH.D.  NOBTH,  J.,  S.J. 
307 ;  W.R.  425 ;  [1894]  2  Ch.  92 ;  63  L.  J.  Ch. 
665  ;  70  L.  T.  728 

60.  Paupei^— Person  suing  in  fcrmd  pauperis — 
Notice  of  motion  —  Necessity  for  si^pmtiire  of 
solicitor- R.  S.  C,  1883,  ord.  16,  r.  29— Power  to 
impose  costs  tmon  granting  an  indulKence. — 
Jacobs  V.  Crusha,  app.,  8.J.  337;  W.fi.  387; 
[1894]  2  Q.  B.  37 ;  63  L.  J.  Q.  B.  626;  70  L.  T. 
624 

61.  Pauper — Proceedings  on  Crown  side  of 
Queen's  Bench  Division — Counihr  court  appeal — 
Ord.  16,  r.  22;  ord.  68,  r.  l.—ClemenU  v.  London 
and  NoHh'  Western  Bailway  Co.  {No.  1),  APP.,  W.R. 
338;  [1894]  2  a  B.  D.  482;  70  L.  T.  631 

62.  Partnership,  action  against— Retired  partner 
—  Service— Judgment  — Mxeoution — Ord*     48a, 


rr.  1,  3,  S.-'Wigram  v.  Cox,  a.B.D.,  [1894]  1  a  B, 
792 ;  70  L.  T.  666 

63.  Payment  into  court — ^Money  *'  in  the  hands  " 
of  executors  or  trustees — ^R.  S.  C,  1883,  ord.  55,  r. 
3  (d).'-N%iUer  v.  Holland,  app.,  SJ.  707 

64.  Payment  into  court — ^Railway  fares  charged 
in  excess  of  statutory  power — ^Test  action — ^PaynneDt 
into  court  of  full  amount  daimed  with  demal  of 
liability— R.  S.  C,  1883,  ord.  22,  rr.  1-6.- TlTWW- 
son  V.  London,  Chatham,  and  Dover  Bailway  Ob., 
Q.B.D.,  SJ.  218 

65.  Payment  out  of  court — Summons — Petitioo 
— Question  of  construction— Ord.  65,  r.  2  (1)  (18).— 
Hicks,  Be,  North-Eastern  BcUlwwi  Co.,  Ex  parie, 
OH.D.  KBKBWIOH,  J.,  63  L.  J.  (&.  668;  70I«.  T. 
629 

66.  Pleading —  Embarrassing  — Injonotion— 
Liquidated  damages  —  Option  —  Delay. — (hmt  v. 
Harrison,  OH.D.  KSKXWIOH,  J.,  69  L.  T.  307 

67.  Pleading — ^Frivolous  and  vexations  action^ 
Strildng  out  statement  of  daim. — Boyd  ▼.  Bischef- 
sheim,  OH.D.  i?obth,  j.,  SJ.  648 

68.  Pleading  —  Particulars— libel — Justification 
— Ghsneral  defamatory  statement. — Zierenbery  v. 
Labouchere,  APP.,  63  L.  J.  Q.  B.  89 

69.  Pleading — Statement  of  defence — Qenenl 
denial— R.  S.  C,  1883,  ord.  19,  r.  17.— -ddfcuw  t. 
North  Metropolitan  Tramtoays  Co.,  Q.B.D.y  63  L.  J. 
aB.  361 

70.  Privy  Council — Divorce  —  Appeal— Spedtl 
leave. — Le  Mewiier  v.  Le  Meunier,  P.O.,  [18d4]  A.  C 
283 

71.  Privy  Council— Libel — Bvidenoe  —  Settiag 
aside  verdict. — Atuiralian  Newspaper  Co.  t.  BemuU, 
P.O.,  [1894]  A.  C.  284 ;  70  L.  T.  697 

72.  Prohibition — ^Building  society— Wmding  vp 
—Order  of  reference — Ord^  of  judge  disoharging 
his  own  order. — London  Scottish  fermoMent  BuUdim 
Society,  Be,  Q.B.D.,  SJ.  43;  WJL  464;  63  L.  X 
a  B.  112 

73.  Prohibition— Costs— Judicature  Act*  1890,  i. 
6— Ord.  65,  r.  I.— Beg.  v.  London  JutHces  CNo.  2), 
APP.,  W.R.  226 ;  [1894]  1  a  B.  453 ;  63  L.  J.  a  B. 
301 ;  70  L.  T.  148 

74.  Reodver— Equitable  executioii — Jnmdictina 
—Judicature  Act,  1873  (36  &  37  Yiot  c  66),  s.  U. 
sub-section  8. — Harris  v.  Beauchamp  Brothers  (J^ 
2),  APP.,  W.R-  461 ;  [1894]  1  a  B.  801 ;  68L  /. 
aB.  480;  70L.  T.  636 

74a.  Receiver— Equitable  exeontian — Goods  «d 
chattels  of  judgment  debtor — Jurisdictioti  of  oovt 
to  order  sale^f  goods  and  chattels. — Dc  Feynct^ 
V.  Nicholson,  Q.B.D.,  W.R.  702 

75.  Receiver— Land  in  Lreland — Diaotctioa  o< 
court— Equity  against  beneficiary  reqaeatmg  hnsA 
of  trust — Assignment  of  beneficiary's  intend.— 
Bolton  V.  Curre,  GH.D.  arXBLDTO,  J.,  SJ.  SJ9;  70 
L.  T.  769 

76.  Set-off  and  counter-claim — Debt  imsorrsd  m 
receiver  —  Personal  liability  —  Counter-obui  fsf 
moneyjpaid  as  executor.— ifelson  y.  BoberU,  oi^ 
69  L.  T.  362 


77.  Short  cause — Order  for  payment  into  < 
R.  S.  C,  1883,  ord.  14,  r.  8  (»).— ITeM  y.  Simm, 
Q.B.D.,  SJ.  340 

78.  Stop  order— Fond  in  ooozt— Moiljg^  ^ 
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tenant  for  life — ^Prior  settlement  not  disclosed  by 
mortgagor — Stop  order  obtained  by  mortgagees — 
Priority.— JlfocA;  v.  Postle,  OH.D.  STIELINO,  J., 
[18W]  2  Ch.  449 ;  63  L.  J.  Ch.  693 

79.  Trial  — Farther  consideration — Beport  of 
official  referee — No  motion  to  vary — Evidence  on 
which  report  was  based— B.  S.  C,  1883,  ord.  36, 
r.  H.—FtUon^B  Estate,  Be,  Hardy  t.  Fitton,  CH,D. 
8TIBLIFO,  J.,  8 J.  129;  W.R,  281;  63  L.  J.  Ch. 

164  ;  70  L.  T.  397 

80.  Trial — Injunction — Inquiry  as  to  damages — 
Nnisance — Pollution  of  stream — Ck)ntmuing  cause 
of  action  —  Ohief  clerk's  certificate  —  Damages 
assessed  down  to. — Hole  t.  Chard  Union,  app., 
SJ.  US;  [1894]  1  Ch.  293;  63  L.  J.  Ch.  469;  70 
L.T.63 

81.  Trial— Jury— Right  of— Ord.  36,  rr.  4,  6, 
1, ^Baring  Brcikera  v.  North- Western  of  Urvguay 
BaUway  Co.,  app.,  [1893]  2  Q.  B.  406 ;  69  L.  T. 
740 

82.  Trial — Local  venue  created  by  statute — 
Abolition  of  local  venue — Ord.  36,  r.  1— Judicature 
Act,  1873  (88  &  39  Vict.  c.  77),  s.  33— Statute  Law 
Bevision  and  Civil  Procedure  Act,  1883  (46  &  47 
Vict.  c.  49),  s.  6.— Buckley  v.  Hull  Docks,  Q.B.D., 
69  L.  T.  347 

83.  Trial— New  trial— Costs  of  former  trial  to 
abide  result  of  new  trial. — Brotherton  v.  Metro- 
politan District  Bailway  Co.,  APP.,  S.J.  234;  W.B. 
273;  [1894]  1  Q.  B.  666;  70  L.  T.  218 

84.  Writ— Foreign  firm — Action  against  forei|^ 
firm — **  Carrying  on  business  withm  the  juris- 
diction "—Service— B.  S.  C,  1883,  ord.  48a,  rr.  1, 
3,  8. —  Worcester  City  and  County  Banking  Co.  v. 
Firhaiik,  Pauling,  &  Co.,  Q.B.D.,  S.J.  202;  70 
L.  T.  102;  APP.,  S.J.  324;  W.B.  402;  [1694]  1 
a  B.  784 ;  63  L.  J.  a  B.  542;  70  L.  T.  443 

85.  Writ— Service— Foreign  firm— Ord.  48a,  r.  1. 
-Singleton  v.  BoherU  &  Co.,  Q.B.D.,  SJ.  478;  70 
L.  T.  687 

86.  Writ— Indorsement— Amendment— Writ  for 
service  out  of  the  jurisdiction— B.  S.  C,  1883,  ord. 
11 ;  ord.  28,  r.  l.—Holland  v.  Leslie,  Q.B.D.,  S.J. 
531;  W.B.  560;  [1894]  2  a  B.  346;  APP.,  S.J. 
578;  WJt.  577 ;  [1894]  2  a  B.  450 

87.  Writ — Service — Defendant  a  foreigner  resi- 
dent abroad— Business  carried  on  within  the  juris- 
diction by  the  defendant  in  a  name  or  style  other 
than  his  own — Jurisdiction  of  English  court — 
Ord.  48a,  r.  2.— St.  Qohain,  Ac,  Co.  v.  Hcyermann^s 
Agency  Co.,  APP.,  69  L.  T.  329 

88.  Writ— Service  out  of  the  jurisdiction— Con- 
tract to  be  performed  within  the  jurisdiction — 
Place  of  payment— B.  S.  C.  1883,  ord.  11,  r.  1  (e). 
—Thompson  v.  Palmer,  APP.,  W.R.  22;  69  L.  T. 
366 

89.  Writ  —  Service  out  of  the  jurisdiction  — 
Foreigner  resident  abroad — "  Proper  party  " — Ord. 
11,  r.  1  {g).-'Firth  v.  De  las  Bivas.  Q.B.D.,  69 
L.  T.  383;  app.,  S.J.  24 ;  W.B.  100;  69  L.  T.  666 

90.  Writ — Service  out  of  the  jurisdiction — ^No  pro- 
perty in  jurisdiction — Action  for  execution  of  trusts 
of  settlement— Ord.  11.  r.  1  (d).— PFtnter  v.  Winter, 
CH.D.  STiHLiNa.  J.,  [1894]  1  Ch.  421 ;  63  L.  J.  Ch. 

165  ;  69  L.  T.  759 

91.  Writ— Service  out  of  the  lurisdiction— Notice 
of  motion — Part  of  contract  only  to  be  performed 
within  the  jurisdiction— Limitation  of  rdief-^Ord. 


11,  r.  1  [e)  (^)— Ord.  52,  r.  ^.—Manitoba  Land 
Corporation  v.  Alien,  CH.D.  KOBTH,  J.,  [1893]  3  Ch. 
432  ;  63  L.  J.  Ch.  156 ;  69  L.  T.  558 

92.  Writ — Service  out  of  the  jurisdiction — Ship- 
ping— Foreign  ship — Salvage— lien — Ord.  11,  r. 
1  {e^.—Eider,  The,  APP.,  69  L.  T.  622 

93.  Writ  —  Specially-indorsed  writ  —  Affidavit 
"  verifying  cause  of  action  " — Form — Ord.  14,  r.  1. 
^May  V.  Chidley,  Q.B.D.,  S.J.  82 ;  [1894]  1  Q.  B. 
451 ;  63  I4.  J.  Q.  B.  355 

94.  Writ  —  Specially-indorsed  writ  —  Lease  — 
Determination  of  term  by  notice  on  forfeiture — 
Claim  by  landlord  for  possession  —  Term  *'dulv 
determined  by  notice  to  quit**— B,  S.  C,  1883,  ord. 
3,  r.  6  (/);  ord.  14,  r.  l.—Arden  v.  Boyce,  APP., 
SJ.  324;  W.B.  354;  [1894]  1  a  B.  796;  63  L.  J. 
a  B.  338 ;  70  L.  T.  480 

95.  Writ — Specially  indorsed  writ— Sufficiency 
of  indorsemenl^  Amendment — Marking  of  amended 
document  delivered  to  opposite  party — Appearance 
to  amended  writ— Ord.  3,  r.  6  C/);  ord.  28,  rr.  9, 
10.— Hanmer  v.  Cli/ton,  Q.B.D.,  8.J.  10 ;  W.B.  287 ; 
[1894]  1  Q.  B.  238 

See  also  Ambassador ;  Arbitration,  3,  4 ; 
Bankruptcy,  27-35;  Company,  23-26;  County 
Court,  1-9,  17 ;  Election  Law,  3 ;  Infant,  5 ; 
International  Law,  1,  2 ;  Injunction ;  Justices, 
2 ;  Lands  Clauses  Act,  2 ;  Libel,  2,  5 ;  Limita- 
tions, Statutes  of,  3 ;  Married  Woman,  6,  7 ; 
Mortgage,  4-6;  Partition,  la;  Patent,  2-7; 
Probate,  15,  16;  Settled  Land,  13;  Shipping, 
32 ;  Tramway,  6 

PBXSCEIPTIOn— 

See  Ecclesiastical  Law,  3 ;  Light,  1,  2 

PBnrCIPAL  and  AGENT— 

1.  Auctioneer — Authority  to  receive  payment  by 
cheque— Cheque  dishonourt^d — ^Damages. — Pap^  v. 
WestacoU,  APP.,  S.J.  39 ;  W.B.  131  ;  [1894]  1  Q.  B. 
272;  63  L.  J.  a  B.  222  ;  70  L.  T.  18 

2.  Contract — Stock  Exchange  —  Stockbroker — 
Default  in  sending  contract  note — Bight  to  oom- 
mission — Penalty  —  Illegality  —  Contract  between 
broker  and  client— Stamp  Act,  1870  (33  &  34  Vict, 
c.  97),  s.  69,  sub-section  3 — Customs  and  Inland 
Bevenue  Act,  1878  (41  Vict.  c.  15),  s.  26— Customs 
and  Inland  Bevenue  Act,  1888  (51  Vict.  c.  8),  s.  17, 
sub-section  1. — Learoydjv.  Bracken,  app.,  W.B.196  ; 
[1894]  1  a  B.  114 ;  63  L.  J.  a  B.  96;  69  L.  T. 
668 

3.  Contract  with  ag^nt  for  undischarged  principal 
— Set-off  against  principal  of  debt  due  from  agent. 
—Montagu  v.  Forwood,  APP.,  W.E,  124 ;  [1893]  2 
Q.  B.  350 ;  69  L.  T.  371 

4.  Foreign  principal  —  Sale  through  London 
agent — Liability  of  foreign  principal  to  English 
purcbaaer — Contract. — Malcolm  &  Co.  v.  Hoyle, 
APP.,  63  L.  J.  a  B.  1 

See  also  Factor ;  Mortgage,  9 ;  Trustee,  11 

PBIHCIPAL  and  STTBJBTT— 

1.  Co-sureties — Contribution. — Ennis.  Be,  Coles  v. 
Peyton.  APP.,  [1893]  3  Ch.  238 ;  62  L.  J.  Ch.  991 ; 
69  L.  T.  738 

2.  Co-sureties— Payment  off  of  mortgage  debt  by 
surety — Bight  of  surety  to  prove  for  debt  against 
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the  estate  of  co>  surety — Mercantile  Law  Amend- 
ment Act,  1856  (19  &  20  Vict.  c.  97),  s.  6— Parker, 
Be,  Morgan  v.  Bilh  CH.D.  KEKBWICH,  J.,  S.J.  564  ; 
W.E.  6i8;APP.,  S.J.  694 

3.  Discharge  of  surety — Guarantee — Undisclosed 
contract.— iSi^u;ar<  v.  McDonald,  q.b.d.,  S.J.  385 

4.  Discharge  of  surety— Eelease  of  principal 
debtor — Novation. — Commercial  Bank  of  Tasmania 
V.  Jones,  P.O.,  W.R.  256;  62  L.  J.  P.  C.  104 

5.  Guarantee — Joint  contractor — Merger — Joint 
gufiurantee — Cheque  given  by  one  guarantor — Un- 
satisfied judgment  on  cheque— Action  against  other 
joint  giiarantor  or  guarantee. —  Wegg^Prosser  v. 
Evans,  Q.B.D.,  W.R.  639;  [1894]  2  Q.  B.  101 ;  70 
L.  T.  664 

See  also  Partnership,  10 

PETVT  COTTHCIL— 

See  Practice,  3-5,  70,  71 

PROBATE— 

1.  Administration  —  Foreign  subject — Infant 
child  in  England — Property  in  England — Grant  to 
vice-consul. — Migazzo,  In  the  Goods  of,  P.D.  &  A.D., 
70  L.  T.  246 

2.  Administration — Motion  by  creditor  passing 
over^next  of  kin— Probate  Act,  1857  (20  &  21  Vict, 
c.  77),  s.  73 — Grant  ad  colligendum, — Malkin,  In 
the  Goods  of,  P.D.  &  A.D.,  70  L.  T.  811 

3.  Administration  bond  —  Foreign  surety  —  De 
Beaufort,  In  the  Goods  of,  P.D.  &  A.D.,  62  L.  J.  P. 
D.  &  A.  101 

4.  Administration  bond — Sureties  dispensed  with. 
^SUlfox,  In  the  Goods  of,  P.D.  &  A.D.,  70  L.  T.  814 

5.  Administration  with  will  annexed — Bond — No 
sureties. — Allen,  In  the  Gojds  of,  P.D.  &  A.D.,  62 
L.  J.  P.  D.  i&A.  Ill 

6.  Administration  with  will  annexed  —  Husband 
of  testatrix — Citation — Special  circumstances — ^Pro- 
bate Act,  1857,  8.  IS.-^Shoosmith,  In  the  Goods  of, 
P.D.  &  A.D.,  [1894]  p.  23 ;  63  L.  J.  P.  D.  &  A.  64 ; 
70  L.  T.  809 

7.  Administration  with  will  annexed— Sureties. — 
Blank,  In  the  Goods  of,  P.D.  &  A.D.,  70  L.  T.  810 

8.  English  will— Russian  will  of  real  estate- 
Deed  of  covenants  by  Bussian  devisees — Docu- 
ments admissible  to  probate. — Tamplin,  In  the 
Goods  of,  P.D.  &  A.D.,  W.E.  287  ;  [1894]  P.  39 ;  63 
L.  J.  P.  D.  &  A.  75 

9.'  Executor — Appointment — Clause  appointing 
executor — Chain  of  representation. — Bo7id,  In  the 
Goods  of,  P.D.  &  A.D.,  70  L.  T.  813 

10.  E  xecutor —  Appointment — Misdescription — 
Parol  evidence — Declarations  of  testator. — Chappell, 
In  the  Goods  of  [1894]  P.  98 ;  63  L.  J.  P.  D.  &  A. 
95  ;   70  L.  T.  245 

11.  Executor — Intermeddling  executor — Failure 
to  take  probate — Citation — Disobedience — Per- 
emptory order. — Lister,  In  the  Goods  of,  P.D.  &  A.D., 
70L.  T.812 

12.  Fund  in  name  of  deceased — Property  of 
mother— Application  for  grant  of  administration — 
Husband  abrcjad  not  citSd — Court  of  Probate  Act 
(20  &  21  Vict  c.  71).  8.  1S,—Busch,  In  the  Goods  of, 
P.D.  &  A.D.,  W.E.  304 


13.  Lunacy — Person  incapable  of  managing  his 
affairs — Person  appointed  with  powers  of  committee 
Lunacy  Act,  1890,  s.  116,  sub-sections  (1)  [d)  (2) 
— Probate  Act,  1857,  s.  73. — Leese,  In  the  Gwds  o/, 
P.D.  &  A.D.,  [1894]  P.  160;  63  L.  J.  P.  D.  &  A. 
124;  70L.  T.  810 

14.  Married  woman's  will — Wife  of  nataralized 
French  subject— Naturalization  Act,  1870  {33  &U 
Vict.  c.  14),  s.  10,  sub-section  1 — Status  of  married 
woman — French  law — Grant  to  executors. — Brown- 
Siquard,  In  the  Goods  of,  P.D.  &  A.D.,  70  L.  T.  811 

15.  Practice — Compromise — ^Terms  of  compro- 
mise filed  in  registry — Motion  to  make  compromBe 
a  rule  of  court — ^No  express  provision  in  documaQt 
— Jurisdiction. — Graves  v.  Graves,  P.D.  &  AOX,® 
L.  T.  420 

16.  Practice — Will  of  foreign  subject  resident 
abroad— No  debts  in  this  count^ — Foreign  soretki 
to  administration  bond — Administration  with  will 
annexed — Probate  Bules  of  1893. — De  Jay,  In  tke 
Goods  of,  P.D.  &  A.D.,  69  L.  T.  420 

17.  Testamentary  papers  —  Incorporation  —  In- 
admissibility— Garnett,  In  the  Goods  of,  Pa>.  &  AJ)., 
[1894]  P.  90 ;  63  L.  J.  P.  D.  &  A.  82  ;  70  L.  T.  37 

18.  Will  —  Compromise  —  Charity  —  Attorney- 
General  cited. — Boughey  v.  Minor,  P.D.  &  A.D.,  62 
L.  J.  P.  D.  &  A.  104 

19.  Will — ^Engrossment  from  approved  draft- 
Clerical  error  in  engrossment — Will  read  over,  but 
mistake  not  discovered — Order  to  strike  out  figuret 
— Gkant  of  probata  with  blank  space. —  Walkeiey,  h 
the  Goods  of,  P.D.  &  A.D.,  69  L,  T.  419 

20.  Will—"  Instructions "  after  date  of  will  to 
trustees — Subsequent  codidL — Durham  ▼.  Noriher%^ 
P.D.  &  A.D.,  69  L.  T.  691 

21.  Will— Obliteration— Words  obliterated  partly 
visible  —  Expert  evidence  —  Admissibility  —  Wilk 
Act,  ss.  20,  21,— FJinch  v.  Combe,  P.D.  &  A.D.. 
[1894]  P.  191 ;  63  L.  J.  P.  D.  &  A.  113;  70  L.  T. 
695 

22.  Will  —  Onus  probandi  —  Suspicious  circaB- 
stancos — Fraud. — Tyrrell  v.  Painton,  APP.,  Wi 
343 ;  [1894]  P.  151 ;  70  L.  T.  453 

23.  Will — Bevocation— Words  indorsed  on  first 
codicil — Blank  piece  of  paper  posted  over  iodi 
indorsement — Removal  of  paper. — Gilbert,  /«  t^ 
Goods  of,  P.D.  &  A.D.,  62  L.  J.  P.  D.  &  A.  Ill 

24.  Will — Revocation — Two  partly  inconsistes: 
wills — Cancellation  of  later  will — No  revival  of  tfait 
part  of  earlier  wiU  which  was  inconsistent  vi^ 
later  will — Special  probate  of  eaiiier  will— ¥£*> 
Act  (1  Vict.  c.  26),  ss.  20,  22,'-Hodgkinioti^  /»  «k 
Goods  of,  APP.,  62  L.  J.  P.  D.  &  A.  116;  j69  L.  T. 
540 

25.  Will — Tom  will — No  notice  to  yesnosi  inter- 
ested under  intestacy — ^Absence  of  such  person  fro= 
England — Probate  granted  to  executrix  upon  exvai; 
security. — Hine,  In  the  Goods  of,  P.D.  &  Aa>.,  [l&S,] 
P.  282;  63  L.  J.  P.  D.  &  A.  45 ;  69  I*.  T.  458 

26.  Will — ^Two  documents — One  not  duly  est- 
cuted — Grant  of  duly  executed  docum^it  visk 
instructions  to  executor  to  administer  acotntijqg  t» 
trusts  of  unexecuted  document. — MarckoM,  In  i^ 
Goods  of,  P.D.  &  A.D.,  62  L.  J.  P.  D.  &  A.  114 

27.  Will— Words  after  signature— Wills  AM  ,1 
Vict.  c.  26),  s.  9,—Ans(ee,  In  the  GfH^is  of  P.a  i 
A.D.,W.R.16;  [1893]  P.  283;  63Ii.  J.P.D.*  Atl 
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PBOBATB  DUTY— 

See  Inland  BeyenaOi  6 

FBOHIBITIOn— 

1.  Building  society— Winding  np— Beferenoe — 
Order  of  judge  discharging  order  made  by  hunself. 
—London  Scottish  Permanent  Building  Soeiettft  Re^ 
Q.B.D.,  SJr.  43;  W.B.  464;  63  L.  J.  a  B.  112 

2.  County  court— Jurisdiction— Want  of  juris- 
diction apparent  on  face  of  proceedings — Acquies- 
cence on  part  of  applicant — Discretion  as  to  ffrant- 
ing  writ  of  prombition — Agricultural  Holdings 
Act,  1883  (46  &  47  Vict.  c.  61),  s.  2A.^FaTquhar8<m 
V.  M&rgan,  APP.,  W.B,  306 ;  [1894]  1  a  B.  552 ; 
63  L.  J.  Q.  B.  474 ;  70  L.  T.  152 

See  also  County  Court,  7,  11»  16,  18;  Practice, 
45,  72,  73 

PBOXT— 

See  Company,  68 

PUBLIC  HEALTH  ACT,  1875— 

See  Highway,  2 ;  Landlord  and  Tenant,  8 ;  Local 
QoTemment,  2,  6»8,  13-23 

PUBUC  HEALTH  (LONDON)  ACT,  1891— 

See  Metropolis,  8,  10,  13 

aiTEEHSLAHD,  LAW  of— 

Beal  assets— Foreign  debts  charged  on  property 
incolony.— TFoZaA  v.  The  Queen,  P.O.,  [1894]  A.  C. 
144;  63  L.  J.  P.  C.  52;  70  L.  T.  257 

<ITI0  WABBAHTO— 

See  Injunction,  3 

BAILWAY  COMPANY— 

1.  Accommodation  works — Seasonably  necessary 
^Compensation. —  West  India  Improvement  Co.  v. 
Attomey-OenercU  of  Jamaica,  P.O.,  [1894]  A.  C. 
243 ;  70  L.  T.  80 

2.  Bye-law — ^Validity  of— Passenger  travelling 
without  a  ticket  —  Fmudulent  intent  —  Bail  ways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20), 
88.  103,  104,  108,  109— Begulation  of  Bailways  Act, 
1889  (52  A  53  Vict.  c.  57).  s.  5— Statute  Law 
Bevision  Act,  1892  (55  &  56  Vict.  c.  19).— iTii/am 
V.  North  JSiaffordshire  Railway  Co.,  Q.B.D.,  SJ. 
682 

3.  Carrier's  Act — Carriage  of  goods — Valuables — 
Theft  by  serrant  of  company  without  negligence 
of  company — Liability  of  company — Carrier's  Act, 
1830  (11  Geo.  4  &  1  WiU.  4,  c.  68),  ss.  6.  8— 
Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict, 
c.  31),  B.  I.—Shaw  V.  Orfat  Western  Railway  Co,, 
Q.B.D.,  S.J.  154;  W.B.  285;  [1894]  1  Q.  B.  373; 
70  L.  T.  218 

4.  Carriers'  lien — Cloak-room  charges— Gk>ods 
d^sited  by  hirer — Lien  against  true  owner— 
*'  Keasonable  facility  ** — Bail  way  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  s.  2.^Singer 
Manufacturing  Co,  v.  London  and  S^ntth' Western 
Railway  Co.,  Q.B.D.,  SJ.  238;  W.B.  347;  [1894] 
1  a  B.  833;  63  L.  J.  a  B.  411 ;  70  L,  T.  172 

5.  Compensation — Lands  CIhusps  Consolidation 
Act,  1845,  s.  121— Lands  held  for  less  than  a  year 


— Seyeranoe  from  other  lands  held  on  lease  fif 
thirty  years. — Bexley  Heath  Railway  Co,  t.  Nortl , 
Q.B.D.,  SJ.  236 ;  70  L.  T.  903 

6.  Compensation  —  Nuisance  —  Construction  of 
works — User  of  line — Special  Act— Lands  Clauses 
Consolidation  Act,  1845 — ^Bailways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20),  s.  16.— 
Attorney- General  v.  Metropolitan  Railway  Co.,  APP., 
W.B.  381 ;  [1894]  1  a  B.  384;  69  L.  T.  811 

7.  Deposit— Practice — Petition  for  payment  out 
—Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  ss. 
85,  87. — Midland  Railway  Co.,  Ex  parte,  CH.D. 
NORTH,  J.,  S.J.  2S9 

8.  Level  crossinff^Qeneral  highway — Power  of 
justices  to  order  handrails,  fences,  fto.— Bailways 
Clauses  Consolidation  Act,  1845  (8  ft  9  Vict.  o.  20), 
ss.  46,  47,  61,  62.— ^e^.  v.  Schofidd,  Q.B.D.,  69 
L.T.  313 

9.  Mines— Compensation— Ifines  lying  under  or 
near  a  projected  railway— Bailways  Clauses  Con- 
soUdation  Act,  1845  (8  &  9  Vict  o.  20),  ss.  77-86.— 
London  and  North-  Western  Railway  Co.  and  Lord 
Gerard,  Re,  Q.B.D.,  SJ.  709 

10.  Mines — Mandamus — Owner  working  minerals 
under  line  of  railway — Line  coming  down  in  conse- 
quence— ^Bight  of  mineral  owners  to  mandamus. — 
Reg.  V.  Greai  Western  Railway  Co.,  Ruabon  Brick 
and  Terra  Cotta  Co.,  Ex  parte,  Q  B.D.,  69  L.  T.443 ; 
APP.,  62  L.  J.  Q.  B.  572 ;  69  L.  T.  572 

11.  Mines— Support — Compensation  for  minerals 
left  un  worked  —  Arbitration  —  Mandamus—-  Lands 
Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  s.  35 -Bail- 
ways  Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  6, 
78,  81. — Reg.  v.  London  and  North- Western  Railway 
Co.,  Q.B.D.,  [1894]  2  Q.  B.  512 

12.  Mines— Supportr— Tramway  converted  into 
railway — Adjacent  and  subjacent  support— Sub- 
sidence— ^Injunction— Damages— Bailways  Clauses 
ConsoUdation  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  77, 
IS.^Great  Western  Railway  Co.  v.  Cefn  Crihbwr 
Brick  Co.,  CH.D.  KBKEWIOH,  J.,  W.B.  493;  [1894] 
2  Ch.  157 ;  63  L.  J.  Ch.  500 ;  70  L.  T.  279 

13.  Passenger — Assault  —  Forcible  removal  — 
Master  and  servant.— Z^ti^e  v.  Great  Northern  RaU- 
way  Co.,  Q.B.D.,  62  L.  J.  Q.  B.  524 

14.  Station — ^Keeping  open  station — Beasonable 
faculties  for  traffic— Bail  way  Commissioners— Juris- 
diction—Bailway  and  Canal  Traffic  Act,  1854,  s.  2. 
— Darlaston  Local  Board  v.  London  and  North-  Western 
Railway  Co.,  RAILWAY  COMMISSIOITBRS, 
Q.  B.  45;  63  L.  J.  Q.  B.  285 ;  69  L.  T.  86 

15.  Statutory  duty— Private  Act  of  Parliament — 
Bight  of  public  to  enforce  Act. — Taff  Vale  Railway 
Co.  V.  Davis,  APP.,  W.B.  215;  [1894J  1  a  B.  43; 
63  L.  J.  Q  B.  347 

16.  Stock  and  debentures  issued  at  a  discount — 
Companies  Clauses  Acts,  1845 ;  1863,  s.  21 ;  1869, 
s.  5  —Bdlway  Companies  Act,  1867,  s.  27. — Webby. 
Shr^qtshire  Railway  Co.,  APP.,  [1893]  3  Ch.  307 ; 
63  L.  J.  Ch.  80 ;  69  L.  T.  533 

See   also    Inland   Bevenue,    7;    Land   Tax; 
Practice,  64 

BES  JUDICATA— 

1.  Judgment  by  consent  —  Estoppel.  —  South 
American  and  Mt^Jcan  Co,,  Re,  OH.D.  VAUOHAN 
WILLIAMS,  J.,  SJ.  650 

4» 
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Restraint  of  Trade. 


DIGEST, 


IWeeUy  B^onpr,  OoL  6,  lait 

Settlement.  H 


2.  Qaestion  of  title— Jarisdiction  of  magistrate — 
Criminal  charge — ^Tiimdad»  law  of — Ordinance  No. 
11  of  lS9l.—Attorney'Oeneral  of  Trinidad  v.  ErichS, 
P.O.,  [1893]  A.  0.  518 ;  63  L.  J.  P.  C.  6 ;  69  L.  T. 
505 

Bee  also  Administration,  3;  Arbitration,  2; 
Bankruptcy,  45  ;  Divorce,  27  ;  Execator,  3  ; 
Justices,  4 

BESTSAUTT  of  TBADE— 

1.  Agreement  by  vendor  of  business  ''not  to 
carry  on  or  be  in  anywise  interested  in  "  similar 
business — Business   carried    on   by  vendor's  wife 
trading  with   separate  estate — Breach.— iSmt^A  v. 
Hancock,  CH.D.  KBKEWICH,  J.,  [1894]  1  Ch.  209 
63  L.  J.  Ch.  201 ;  70  L.  T.  163 ;  app.,  SX  416 
W.R.  465 ;  [1894]  2  Ch.  377 ;  63  L.  J.  Ch.  477 
70  L.  T.  578 

2.  Validity  of  covenant  —  Reasonableness.  — 
Kavanagh  v.  DallaaUm^  OH.D.  CHTTTY,  J.,  S.J.  216 

BEV£HV£— 

See  Inland  Bevenue 

EIVEE— 

Pollution — Biparian  owner — Pump  water  from 
mine  into  river — Injunction. — Young  v.  Bankier 
Distillery  Co.,  H.L.,  [1893]  A.  C.  691 ;  69  L.  T.  838 

See  also  Harbour ;  Local  Government,  12 

SALE  of  GOODS— 

See  Factor 

SCOTLAND,  LAW  of— 

1.  Heritage— Beal  or  personal  estate — ^Titles  to 
Land  Consolidation  Act,  1868,  s.  19.— Co wie  v. 
Muirden,  H.L.,  [1893]  A.  C.  674 

2.  Marriage  settlement — Scotland,  law  of — Pro- 
vision to  issue  of  children. — MacdoncUd  v.  ScoU, 
H.L.,  [1893]  A.  C.  642 

See  also  Administration,  3 

SETTLED  ESTATES  ACT— 

See  Settled  Land,  9 ;  Settlement,  8 

SETTLED  LAITD- 

1.  Costs — Petition — ^Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict  c.  18),  s.  69— Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38).— Sander*,  Re,  CH.D. 
NORTH,  J.,  S.J.  478;  70  L.  T.  755 

2.  Costs — Sale — Several  persons  constituting  one 
tenant  for  life — Separate  solicitors — Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38}.  s.  2.  sub-section  6 ; 
s.  53 — General  Order  under  Solicitors'  Eemuneratioi; 
Act,  1881,  Schedule  I.,  Part  L—Smith,  Re,  Smith 
V.  Lancaster,  CH.D.  kekbwich,  j.,  S.J.  549;  W.E. 
559;  70  L.  T.  871 ;  app.,  S.J.  680 

3.  Improvements — Application  of  capital  money 
— Sanction  of  court — Matters  of  amenity  or  luxury 

— Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss. 
21,  25,  26,  53— Settled  Land  Act,  1890  (53  <&  54 
Vict.  c.  69).  s.  13,  sub-sections.  2.  4. — Gerard's 
(Lord)  Settled  Estates,  Re,  app.,  [1893]  3  Ch.  252 ; 
63  L.  J.  Ch.  23  ;  69  L.  T.  393 

4.  Improvements — Application  of  capital  money 
--Additions  to  or  alterations  in  buildings — Heatmg 


apparatus  —  New  entrance  — New  roof  —  Settkd 
Land  Act,  1882  (45  &  46  Vict.  o.  38),  s.  2a-SetaQd 
Land  Act,  1890  (53  &  54  Vict  c.  69),  s.  13  (n.)- 
GasMVs  Settled  EstaUs,  Re,  CH.D.  OHITTT,  ;.,8J. 
200 ;  W.B.  219 ;  [1894]  1  Ch.485 ;  63  L.  J.  Ch.  243; 
70L.  T.554 

5.  Improvements  —  Capital  montys  —  Mssia 
house — Bebuilding — ^Additions — Annual  rental  d 
settled  estates— Settled  Land  Act,  1890,  s.  13(4). 
—Walker's  Settled  Estates,  Re,  CH.D.  H0BTH,J.,SJ. 
80;  [1894]  1  Ch.  189;  63  L.  J.  Ch.  314;  70  LT. 
259 

6.  Improvements — Capital  moneys — Vrosguim 
order— Settled  Land  Act,  1882  (45  &  46  Vict  c  38), 
s.  26,  sub-section  2  {m.)^Millanrs  Settled  EM, 
Re,  APP.,  [1893]  3  Ch.  116 

7.  Improvements — Ci^tal  moneys  in  hand— 
Future  capital  moneys — Bent-charffes— Pf0fp6cti?e 
order— Discretion— Settled  Land  Act,  1890  (53  & 
54  Vict.  c.  69), s.  15.—BristoPs(Lard)  SetHedE^aks, 
Re,  CH.D.  KEKEWICH,  J.,  W.K.  46 ;  [1893]  8  CL 
161 ;  62  L.  J.  Ch.  901 ;  69  L.  T.  304 

8.  Sale  of  portion— Application  of  proceeds  in 
exting^uishment  of  incumbrances  on  other  portkm- 
Failure  of  contingent  remainders — Whether  one  or 
two  settled  estates— Settled  Land  Act,  1882  (4o  ft 
46  Vict.  0.  38),  ss.  2,  21,  22  (5).— i^Veme.  Ri^Pnae 
V.  Logan,  APP.,  W.R.  119;  [1894]  1  Ch.  1;  63L  J. 
Ch.  139;  69L.  T.  613 

9.  Settled  Estates  Act,  1877— Examination  of 
woman  married  since  1882  —  Payment  to  ooe 
trustee. — Robinson's  Settled  Estate,  Re,  CH.D.  50STH, 
J.,  S.J.  325 

10.  Tenant  for  life — ^Leasing  power,  hmd  f^ 
exercise  of— Easement  over  lands  enjoyed  wi^ 
principal  mansion-house — 12  &  13  Vust.  c.  2$- 
Settled  Land  Act,  1882,  ss.  53,  54— Settled  Land 
Act,  1890,  s.  10.— 5tt<A«rtow£  {Duchess  of)  v.  B^Oiff' 
land  {Duke  of),  CH.D.  EOMEB,  J.,  WJL  12;  [1^] 
3  Ch.  169 ;  62  L.  J.  Ch.  946 

11.  Tenant  for  life— Lease  —  "  Leave  of  tiie 
court"— Discretion— Settled  Land  Act,  1882(45  t 
46  Vict.  c.  38),  ss.  2  (10)  (nL),  8  (1),  63-«ettled 
Land  Act,  1884  (47  &  48  Vict,  c  18).  s.  7  (IV- 
DanieWs  Settled  Estates,  Re,  app.,  SJ.  707 

12.  Trust  for  sale  —  Management  —  SqnitaUe 
tenant  for  Hfe  —  Possession  —  Qeaieal  leaw  to 
exercise  powers  of  life  tenant — Costs— Psiti*- 
Incumbrance— Settled  Land  Act,  1882,  s.  63- 
Settled  Land  Act,  1884,  s.  7  (11).— Bapot*^  Stt6f 
ment.  Re,  Bagot  v.  Kittoe,  CH.D.  CHrrTY,  J.,  8J.  8^: 
W.R.  170;  [1894]  1  Ch.  177  ;  63  L.  J.  Cb.  613;  :• 
L.  T.  229 

13.  Vendor  and  purchaser — Sale  by  tensnt  ^ 
life — Consent  of  assignee  for  value — Summons  ^ 
rescission  of  contract — Service  ot  summom— Pne- 
tice— Settled  Land  Act,  188:^  (45  &  46  Vict  c  S^l 
s.  31,  sub-section  3;  s.  46.  sub-section  5 ;  s.  ^ 
sub-sections  1,  3 — Settled  Land  Act  Rules,  ISSl^r. 
4— Settled  Land  Act,  1890  (53  &  54  Vict  c.  69).  b. 
^.—Ailesbury  Settled  Estates,  Re,  CH.D.,  sriBLffS^ 
J.,  W.E.  45 ;  62  L.  J.  Ch.  1012 ;  69  L.  T.  493 

See  also  Lunacy,  3, 4 

SETILEMEirT— 

1.  Conversion — Beal  estate — ^Money  to  be  »• 
vested  in  land — ^Devise  of  residuary  real  sad  per- 
sonal estate — ^No  specific  disposition  of  i^tri^ 
investment — ^Lord  Cranworth's  Act,  ss.  4.  7.- 
Cleveland  Settled  Estates,  Re,  APP.,  [1893J  3  Gb.  2H : 
62  L.  J.  Ch.  955 ;  69  L.  T,  736 
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2.  Fatore  illegitiinate  children  —  **  Child  en 
ventre  ea  mire"  —  Shaw,  Be,  Rohinaon  v.  BTtaw, 
GH.D.  KOBTH,  J.,  SJT.  513 

3.  Mazision  house — Condition  as  to  residence — 
Gift  over  on  refusal  or  neglect— Infant. — Partridge 
Y.  Partridge,  oh.d.  nobth,  j.,  [1894]  1  Ch.  351 ;  63 
L.J.Ch.  122;  70L.  T.  261 

4.  Marriage  settlement — Construction — Qift  of 
inoome  of  trust  funds  durine  life  of  wife,  and 
afterwards  during  life  or  until  oankruptcy,  &c.,  of 
husband — Gift  over  to  children  '*  after  the  decease 
of  the  survivor." — Akeroyd,  Re,  Roberta  v.  Akeroyd, 
APF.,  [1893]  3  Ch.  363 ;  63  L.  J.  Ch.  32 ;  69  L.  T. 
474 

5.  Marriage  settlement — Construction — ^Ultimate 
trust— Wife's  next  of  kin — ^Die  **  without  having  been 
married" — Children  not  excluded.— 5<orf(iar<  v. 
Savile  {No.  2),  OH.D.  OHITTY,  J.,  S.J.  79;  W.R. 
361 ;  [1894]  1  Ch.  480 ;  63  L.  J.  Ch.  467 ;  70  L.  T. 
552 

6.  Marriage  settlement — Covenant  to  settle  pro- 
perty subsequently  acquired  during  wife's  life — 
Coverture — Death  of  husband—  Ambiguity— Becital. 
—Coghlant  Re^  Broughton  v.  BrougMon,  OH.D.  kekb- 
wiCH,  J.,  W.E.  634 

7.  Power  of  sale  and  conversion — Direction  as  to 
time  of  exercise  of  power — ^Minerals  under  settled 
land— Express  declaration— Settled  Estates  Act, 
1877,  s.  38.— P«i*«*«  Settled  Estates,  Be  (No.  1),0H.D. 
NOBTH,  J.,  W.B.  125;  [1893]  3  Ch.  430;  63  L.  J. 
Ch.  109. 

8.  Settied  Estates  Act,  1877  (40  &  41  Vict.  c. 
18— Authority  to  sell — Female  trustees. — Peake's 
Settled  Estates,  Be  (No.  2),  CH.D.  nobth,  j.,  S.J. 
648;W.R.687 

9.  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18), 
is.  18,  20,  21,  23— Will— Petition— Practice- 
Parties  to  apply— Laying  out  settled  estate  for 
building  purposes.— (7Arw<y]«  Settled  EskUe,  Be, 
CH.D.  NOKTH,  J.,  SJ.  630;  WA  613 

10.  Tenant  for  Hfe— Equitable  life  tenant- 
Letting  into  possession — Title  deeds,  custody  of — 
Trustee — ^New  trustees — Appointment — Donee  of 
power  appointing  himself. — Newen,  Be,  Newen  v. 
Barnes,  OH.D.  KBKKWIOH,  J.,  [1894]  2  Ch.  297 ;  70 
L.  T.  653 

11.  Voluntary  settlement— Equitable  estates — 
Formal  limitations — No  words  of  inheritance — 
Quantity  of  eBta,te.—Whiston's  Estate,  Be,  Lovatt  v. 
Whiston,  CH.D.  OHITTY,  J.,  S.J.  253;  W.R.  327; 
[1894]  1  Ch.  661 ;  63  L.  J.  Ch.  273 ;  70  L.  T. 
681 

See  also  Bankruptcy,  50,  51 ;  Infant,  2,  7,  8 ; 
Inland  Bevenue,  12;  Joint  Tenancy;  Limacy, 
3 ;  Married  Woman,  3,  4 

BHEBIFF — 

Interpleader— Countycourt— Transfer  of  proceed- 
ings to  county  court— Order  on  claimant  to  pay 
sum  of  money  to  sherifp— Sum  to  abide  order  of 
county  court  jud^e — No  order  as  to  payment  made 
by  county  court  judge— ^ght  of  shorifp  to  hold 
back  money— Action  against  sheriff— B.  S.  C, 
1883,  App.  K,  No.  d6a.—D%scount  Banking  Co.  of 
England  v.  Lamharde,  AFP.,  W.B.  50;  [1893]  2 
Q.B.  329;  63  L.  J.  Q.  B.  21 

See  also  Bankruptcy,  19,  20 ;  County  Court, 
8;  Practice,  37 


SHXPFIVG— 

1.  Arrest  of  ships— Wrongful  arrest— Jlfo^a  fide9 
—Damages— PTaiferTFaZfee,  The,  p.d.  &  A.D., 
69  L.  T.  771 

2.  Bill  of  lading — Deviation  clause  —  Printed 
words — Liberty  to  deviate— Extent  of. — Glynn  v. 
Margetson,  H.L.,  [1893]  A.  C.  351 

3.  Bill  of  lading — ^Exception  of  perils  of  the  sea 
— Damage  to  cargo — ^Negugenoe— OntM  of  proof. — 

*    Glendarroch,  The,  app.,  [1894]  P.  226;   63  L.  J. 
P.D.  &  A.  89;  70L.  T.  344 


4.  Bill  of  ladings-Loss  by  perils  of  the 
Negligence — Onus  of   proof. — Johnson  v.   Wain-- 
Wright,  APP.,  SJ.  362 

5.  Charter-party— Advanced  freight — ^Disburse- 
ments.—PWmwto,  The,  P.D.  &  A.D.,  W.E.  527; 
[1894]  P.  128 ;  63  L.  J.  P.  D.  &  A.  118 ;  70  L,  T. 
253 

6.  Charter-parhr — ^Advanced  freight — One-third 
freight  to  be  paid  on  signing  bills  of  lading — Loss 
of  snip — Bight  to  advanced  freight.— OrtentoZ 
Steamship  Co.  v.  Tylor,  APP.,  W.E.  89;  [1893]  2 
Q.  B.  518 ;  63  L.  J»  Q.  B.  128 ;  69  L.  T.  577 

7.  Charter-par^ — ^Breach — Condition  precedent 
or  warranty— Waiver. — Bentsen  v.  Taylor  (No,  1), 
APP.,  W.R.  8 ;  63  L.  J.  a  B.  516 ;  69  L.  T.  487 

8.  Charter-party  —  Bill  of  lading  —  Captain's 
signature  tobuls  of  lading— Penalty. — Princess,  The^ 
P.D.  &  A.D.,  70  L.  T.  388 

9.  Charter-party  —  Demurrage  —  Port  of  dis- 
chage — Alternative  places  of  duscharge  at  option 
of  diarterers— Exception  of  strikes — Strike  at  one 
of  the  named  places — Limitation  on  charterers' 
right  of  option. — Bulman  v.  Fenwick,  app.,  W.B. 
326;  [18941  1  a  B.  179;  63  L.  J.  a  B.  123;  69 
L.  T.  651 

10.  Charter-party — Demurrage  —  Bestraints  of 
princes — Customary  mode  of  loading. — Smith  db 
Service  v.  Bosario  Nitrate  Co.,  Q.B.D.,  [1893]  2  Q.  B. 
323;  APP.,  [1894]  1  Q.  B.  174 ;  70  L.  T.  68 

11.  Charter-party — ^Discharge — Time — ^Despatch 
money— Sundays  and  fete  days  excepted. — Olen^ 
devon.  The,  P.D.,&  A.D.,  [1893]  P.  269;  62  L.  J» 
P.D.  &A.  123;  70L.T.  416 

12.  Charter-i>arty — Freight — Cesser  clause — Bill 
of  lading  freight  not  equal  to  full  freight — 
Absence  of  lien  for  full  freight. — Hansen  v.  Harrold, 
APP.,  [1894]  1  a  B.  612 ;  70  L.  T.  475 

13.  Charter-party — ^Freight— Foreign  ship — Law 
of  the  flag — Conflict  of  laws — Sale  of  part  of  cargo 
at  port  of  distress.— /ndtM^rttf,  The,  APP.,  W.E.  280 ; 
[1894]  P.  58;  63  L.  J.  P.  D.  &  A.  84;  70  L.  T. 
791 

14.  Charter-party  —  Full  carffo  not  loaded- 
Damages — ^Freight  earned  by  shipowner. — Aitken 
V.  Emsthausen,  app.,  [1894]  1  Q.  B.  773 ;  63  L.  J. 
a  B.  559 ;  70  L.  T.  822 

— Perils  of  sea— Delay — Concealment  of  material 
fact.— 5ed(mtn,  The,  APP.,  W.E.  299 ;  [1894]  P.  1 ; 
63  L.  J.  P.  D.  &  A.  30 ;  69  L.  T.  782 

16.  Collision — ^Fog —  Approaching  ships — Duty 
of.— Knarwater,  The,  app.,  63  L.  J.  P.  D.  &  A.  65 

17.  Collision — ^Fog— Duty  to  stop  and  reverse — 
Beg^ulations  for  Preventing  Collisions  at  Sea,  article 
18. — Bihby  v.  Leetham,  Lancashire,  The,  Be,  H.L., 
[1894]  A.  C.  1;  63  L.  J.  P.  D.  &  A.  80;  69  L.  T. 
663 
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18.  Collision  —  Lien  —  Harbour  authority  — 
Negligence. — Utopia,  Owner$of  y.  Primula,  Oumer$ 
of,  r.a,  [1893]  A.  C.  492 ;  62  L.  J.  P.  C.  118;  70 
L,T.  47 

19.  Collision — Limitation  of  liability — Common 
owners — Common  employment — Gross  tonnage — 
Crew  spaoe— Merchant  Shipping  Act,  1867  (30  &  31 
Vict.  c.  124),  s.  d.-^Petrel,  The,  P.D.  &  A.D.,  [1893] 
P.  320;  70  L.  T.417 

20.  Collision— Marine  insurance — Sunken  wreck. 
-^Munroe,  The,  p.d.  &  A.D.,  70  L.  T.  246 

21.  Collision— Overtaken  vessel. —/Saro^oMa,  The, 
H.L.,  69  L.  T.  664 

22.  Collision— Regulations  for  Preventing  Col- 
lisions at  Sea,  1894,  Articles  15,  18,  19,  21.— 
WiUon  V.  CurrU,  H.L.,  [1894]  A.  C.  116 

23.  Collision— Beffulations  for  Preventing  Col- 
lisions at  Sea,  articles  16,  20.— ilfoiicrc,  The,  P.D. 
&  A.D.,  62  L.  J.  P.  D.  &  A.  102 

24.  Collision— Tug  and  tow — ^Tug  in  collision 
with  third  vessel — Contributory  negligence  of  third 
vessel — Liability  of  tow— Joint  tort-feasors. — 
Englishman  and  AuHralia,  The,  P.D.  ft  A.D.,  [1894] 
P.  239;  70L.  T.  846 

25.  Consignee  for  sale— Liability  for  freight- 
Merchant  Sfipping  Acts  Amendment  Act,  1862  (25 
&  26  Vict.  c.  63),  ss.  66-72.— i^umiM  v.  White,  APP., 
WJL  290;    [1894]  1  Q.  B.  483;  63  L.  J.   Q.  B. 

'  267;  70  L.  1:463 

26.  Contract— Hire  of  ship— Besoission- Dam- 
ages.—Car«u;eU  V.  CcUard,  H.L.,  [1893]  A.  C.  635 

27.  Contract— Mortgage  without  notice— Sale- 
Purchase  with  notice— Certificate  of  registry.— 
Clitic  King,  The,  P.D.  &  A.D.,  [1894]  P.  175;  63 
L.  J.  P.  D.  &  A.  37 ;  70  L.  T.  562 

28.  Damage— Negligence— Natural  and  probable 
ccHisequence  —  Bemoteness  of  damage.  —  Qetior, 
The,  P.D.  ft  A.D.,  70  L.  T.  703 

29.  Master  and  servant— Owners  liability  for 
captain's  negligence — Common  employment — Sea- 
worthiness-Merchant Shipping  Ac^  1876  (39  ft  40 

.  Vict,  c  80),  8.  6.--Bedley  v.  Pinkney  Steamship  Co,, 
H.L.,  W.R.497 ;  [1894]  A.  C.  222 ;  63  L.  J.  a  B.  419 
70  L.  T.  680 

80.  Necessaries— Banking  of  daims  for  necessaries 
•flier  M  where  judgments  reserve  all  questions  of 

Priority— Equal  di^bution  of  proceeds. — Afrieano, 
'he,  P.D.  ft  A.D.,  W.B.  413;  [1894]  P.   141;  63 
L.  J.  P.  D.  ft  A.  125;  70  L.  T.  250 

31.  Overloading— Liability  of  owner  for  act  of 
'master — Knowledge  of  owher — Merchant  Shipping 
Act,  1876  (39  ft  40  Vict  c,  80),  s.  28.— ifoMey  v. 
Morrim,  Q.B.D.,  SJ.  547 ;  W.B.  638 ;  [1894]  2  Q. 
B.412;  70L.T.  873 

32.  Practice — Cross  actions — Admiralty  Court 
Act,  1861  (24  ft  25  Vict  c.  10),  s.  U.—Rougenumt, 
The,  P.D.  ft  A.D.,  [1893]  P.  275 ;  62  L.  J.  P.  D.  ft 
A.  121 ;  70  L.  T.  420 

33.  Bepairs  of  ship — ^Managing  owner — Co- 
owners— Extent  of  authority.— J7un<tf9?ian,  The, 
P.D.  ft  AD.,  [1894]  P.  214 ;  70  L.  T.  386 

34.  Salvage— Apportionment— Members  of  crew. 
— flfprec,  The,  P.D.  ft  A.D.,  69  L.  T.  628 


35. 


lor 


k  Salvager-Duty  of   shipowner— Expenditure  I 
benefit  of  all  concerned^*  General  average—  I 


Brokerage. — Eose  v.  Bank  of  Austraiasia,  H.!*,  63 
L.  J.  Q,  B.  504;  70L.T.422 

36.  Salvage — Uncompleted  services— Sntreoder 
at  desire  of  salved  ship  to  other  salvors— Betdinai 
to  proceed  with  services — Compensation  for  lov 
sustained  by  inability  to  complete  serrioeB.- 
Maaedam,  The,  P.D.  ft  A.D.,  69  L.  T.  659 

See  also  County  Court,  10, 18 ;  Lisursnoe,  3-11 ; 
Practice,  92 

SOUCITOE— 

1.  Charges  made  before  the  Inooxpocated  lav 
Society — Beasonable  ground — Payment  of  costi  Vy 

applicant. — N ,  Be,   N ,  Ex  parte,  Q.BJ)., 

S.J.  28 

2.  Charging  order— Costs — Assignment  of  jodg- 
ment  debt — **  Bond  fide  purchaser  for  value  with(wt 
notice  "— SoHcitors  Act,  1860  (23  ft  24  Tict  c.  127), 
s.  28.— CWe  V.  Eley,  q,b.d.,  SJ^.  460 ;  W.E.  505 ; 
[1894]  2  Q.  B.  180;  APP.,  SJ.  533;  W.R.  561; 
[1894]  2  a  B.  350 ;  70  L.  T.  892 

3.  Costs— Agreement  —  Act  incorporating  com- 
pany— Costs  payable  out  of  capital  raised— 8U^ 
of  lAmitations — Liability  of  company.— jVicAoBi  t. 
Begenfe  Canal  Co.,  Q.B.D.,  SJ.  581 

4.  Costs  —  Agreiament  —  Taxation  — "  Fiir  wd 
reasonable." — ^rape,  Be,  Perrett,  Ex  parte  (Mx  1), 

CH.D.  NOBTH,  J.,  SJ.  421 

5.  Costs  —  Agreement  —  Scale  fee  —  Coirts  U 
relieving  property  sold  from  charges — ^Betainer- 
Solidtors'  Bemuneration  Act,  1891  (44  ft  45  Ti^ 
c.  44).— Fmpc,  Be,  PerreU,  Ex  parU  {No.  2),  GHJ). 
NOBTH,  J.,  SJ.  439 ;  WJL,475 ;  [1894]  2  Ch.  290 

6.  Costs— Agreement  in  writing— Betention  of 
money — Payment — Solicitors  Act,  1870,  s.  4— 
Solicitors  Act,  1843,  s.  ^l.-^Thompeon,  Be,  Be^lu, 
ExparU,  Q.B.D.,  WJL  462;  [1894]  1  Q.  B.  462; 
63  L  J.  a  187 ;  70  L.  T.  238 

7.  Costs — ^Agreement  with  client  as  to  payment 
for  work  to  be  done—"  Eair  and  reasonable  "  sgiw- 
ment — ^Beasonableness  of  amount  of  remonentioo 
—Solicitors  Act,  1870  (33  &  34  Vict,  c  28),  88. 4, 8, 
9.— 5ftiaH,  Be,  CathcaH,  Ex  parte,  APP..  62  L.  I 
aB.  623;  69L.T.  334 

8.  Costs— Delivery  of  bill— Payment— Tuatkn 
—Solicitors  Act,  1843  (6  ft  7  Vict,  a  73),  a  37.- 
SolicHor,  A,  Be,  OH.D.  chitit,  J.,  SJ.  239 

9.  Costs— Mortgage— Deducing  title— SohdW 
Bemuneration    Act,    1881— Scale    fee.— IFc^  r- 

8tai,  GH.D.  XBKSWIOH,  J.,  SJ*  667 

10.  Costs— Taxation— Advowson  in  gross— Frt*- 
hold  property — Solicitors'  Bemuneration  Aok,  ISI 
(44  ft  45  Vict.  c.  44)— General  Order,  1882,  flcW- 
uleL,  Part  L— Application  of  scale.— -Bunuto- 
WaU,  Be,  CH.D.  chttty,  j.,  SJ.  549;  WJL  ^ 

11.  Costs— Taxation— Agreement  for  ^^^^ 
purchase  of  business  and  for  grant  of  lease— ^iood- 
will  of  business— Negotiations  for  sale— AppBc«- 
tion  of  scale  charge — Solioitors'  Bemuneiatioo  i^ 
1881  (44  ft  45  Vict  c  44)— General  Order,  18S^^ 
2— Schedule  L,  Part  L— Qpc,  Be,  ch.d.  OHrm,  J-. 
SJ.  421 

12.  Costs— Taxation— Auctioneer— Flse  pwd  Vf 
client  to  auctioneer  for  taking  bids  merely— 8ofio^ 
tor  otherwise  conducting  sale — Scale  fee— SoBoitosi 
Bemuneration  Act,  1881,  General  Order,  oboe  4- 
Schedule  L,  Part  I.,  r.  lU-^Dridnm  v.  Mam/^ 
APP.,  aj.  547 ;  WJL  578 
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13.  Costs — Taxation — ^Lease — Basiness  connected 
with  lease — Solicitors'  Bemuneration  Act,  1881  (44 
&  45  Vict.  c.  44),  ss.  2,  4 — General  Order  under 
Solidtors'  Bemuneration  Act,  1881,  s.  2,  and 
Schedule  L,  Part  II.— Savcry  v.  Enfield  Local 
Board,  H.L.,  W.R.  33 

14.  Costs  —  Taxation  —  Betainer  —  Champerty — 
Defence  of— Jurisdiction. —  Tlunnas,  Be,  Jaques  v. 
Thomas,  app.,  S.J.  340;  [1894]  1  Q.  B.  747;  63 
L  J.  a  B.  572 ;  70  L,  T.  567 

15.  Costs — Taxation — Successive  bills  of  costs  in 
the  same  arbitration — Natural  break  in  the  pro- 
ceedings—Bight of  client  to  have  bills  taxed— 
Taxation  after  twelve  months— Payment  of  l^ls  of 
costs  by  acceptances— Solicitors  Act,  1843  (6  &  7 
Vict.  c.  73),  s.  ST.—Bomer  &  ffaslam.  Be,  app., 
WJL  51 ;  62  L.  J.  Q.  B.  610;  69  L.  T.  547 

16.  Costs  —  Taxation  —  Special  circumstances  — 
Solicitors  Act,  1843,  s.  31  .—Mackenzie,  Be,  Short, 
Ex  parte,  app.,  69  L.  T.  751 

17.  Costs — ^Taxation — ^Uncertificated  solicitor- 
Disbursements — Bight  to  recover— Solicitors  Act, 
1874  (37  &  38  Vict.  c.  68),  s.  U.^-Kent  v.  Ward, 
app.,  SJ.  401 ;  70  L.  T.  612 

18.  Costs — ^Vendor  and  purchaser — Sub-sale — 
Solicitors'  Bemuneration  Act,  1881  (44  &  45  Vict.  c. 
44)— General  Order,  r.  2  (a),  (c) ;  r.  4.— Bead,  Be, 
CH.D.  KBKEWIGH,  J.,  S.J.  581 ;  W.B.  601 

19.  County  court  —  Clerk-solidtor  —  Bight  of 
audience  at   trial. — Seymour    v.    Turner,    thame 

OOUNTY  00X7KT,  S  J.  256 

20.  County  court  —  Clerk-solicitor  —  Bight  of 
audience. — Simmondi  v.  Turner,  OXPOKD  COUNTY 
COURT,  S.J.  291 

21.  County  court — ^Bight  of  audience — **  Solicitor 
acting  generally  in  the  action  or  matter  "—Solici- 
tor managing  clerk  acting  on  behalf  of  his  princi- 
pals—County Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
8.  72.— iZw.  V.  Snagge,  Q.B.D.,  S.J.  565;  W.B.  603  ; 
[1894]  2  0.  B.  440 ;  70  L.  T.  874 

22.  Lien — Costs— Settlement. — Lawrance,  Be, 
Bowker  v.  Austin,  CH.D.  KEKEWICH,  J.,  W.B.  265 ; 
[1894]  1  Ch.  556 ;  63  L.  J.  Ch.  205 ;  70  L.  T.  91 

23.  lien— Title  deeds  held  personally  by  solicitor 
as  sub-purchaser — Costs  of  firm. —G^ou^A,  Be,  Lloyd 
V.  Gough,  OH.D.  NOETH,  J.,  70  L.  T.  725 

24.  Misconduct — Accepting  large  sums  of  money 
as  loans  from  client  immediately  on  his  attaining 
the  age  of  twenty-one  years. — Solicitor,  A,  Be, 
Incorporated  Law  Society,  Ex  parte  {No,  4),  Q.B.D., 
SJ.  100;  W.B.  237;  [1894]  1  a  B.  254;  63  L.  J. 
Q.  B.  313;  70L.  T.  27 

25.  Misconduct — Conviction  for  criminal  offence 
— Landlord  a  party  to  use  of  house  as  a  brothel — In- 
quiry before  a  committee  of  Incorporated  Law 
Society— Solicitors  Act,  1888  (51  &  52  Vict.  c.  65), 
ss.  13,  19. — Weare,  Be,  Incorporated  Law  Society, 
Ex  parU,  APP.,  [1893]  2  Q.  B.  439;  62  L.  J.  Q.  B. 
596 ;  69  L.  T.  522 

26.  Misconduct— Counsel's  fees — Kon-payment — 
Beport  of  committee  —  Solicitors  Act,  1888.  — 
Solicitor,  A,  Be,  Incorporated  Law  Society,  Ex  parte 
{No.  5),  Q.B.D.,  63  L.  J.  Q.  B.  397 

27.  Misconduct  —  Misappropriation  of  client's 
moneys  by  the  solicitors  clerk — Negligence  of 
solicitor. — Solicitor,  A,  Be,  Incorporated  Law  Society, 

^  parte  {No.  I),  Q.B.D.,  S.J.  28 


28.  Misconduct  —  Misappropriation  of  client's 
moneys  —Payment  of  client's  moneys  into  solicitor's 
private  banking  account — Insolvency  of  solicitor. — 
Solicitor,  A,  Be,  Incorporated  Law  Society,  Ex  parte 
{No.  3),  Q.B,D.,  S.J.  82 

29.  Misconduct  —  Non-payment  of  money 
recovered  in  an  action — False  statement  in  bill  of 
costs. — Solicitor,  A,  Be,  Incorporated  Law  Society, 
Ex  parte  {No.  2),  Q.B.D.,  S.J.  28 

.  30.  Mort^i^or  and  mortgagee — One  solidtor  for 
both — Insumcient  security — Liability  of  solicitor. — 
Brineden  v.  Williams,  CH.D.  NOBTH,  J.,  S.J.  603; 
W.B.  700 

31.  Beceivcr- Liability — Sums  received  and  paid 
to  solicitor  for  the  parties  entitled — Agency  of 
solicitor.— /nd,  Coope,  &  Co.  v.  Kidd,  Q.B.D.,  SJT. 
651 

32.  Betainer  to  conduct  common  law  action — 
Bight  of  solicitor  to  terminate  retainer — Beasonable 
notice — Beasonable  cause. — Underwood  v.  Lewis, 
APP.,  S.J.  479;  W.B.  517;  [1894]  2  Q.  B.  306;  70 
L.  T.  833 

33.  Taxation — Co-plaintiffs— Betainer— Separate 
retainers.— £^2aman.  Be,  app.,  SJT.  340;  W.B. 
530 ;  [1894]  2  Ch.  201 ;  70  L.  T.  772 

34.  Taxation — Common  order — Order  become 
inoperative — Second  order  obtained  by  suppression 
of  material  facts. — Taylor  <k  Tarbudc,  Be,  OH.D. 
NOBTH.  J.,  S.J.  238;  W.R.  329;  [1894]  1  Ch.  503; 
63  L.  J.  Ch.  290 ;  70  L.  T.  161 

35.  Trustee — Settled  account — Belease — Setting 
aside — Time,  lapse  of. — Webb,  Be,  Lambert  v.  Still, 
APP.,  [1894]  1  Ch.  73;  63  L.  J.  Ch.  145;  70 
L.  T.  318 

36.  Undertaking — Stay  of  execution  pendins 
appeal — Undertakmg  to  repay  costs  if  appeal 
successful — Appeal  allowed,  but  execution  stayed 
pending  further  appeal— Enforcement  of  under- 
taking.—fifu;yny  V.  Uarland,  app.,  S.J.  256 ;  W.B. 
297 ;  [1894]  1  Q.  B.  707;  63  L.  J.  a  B.  415;  70 
L.  T.  227 

37.  IlDqualified  person — Attending  law  courts 
and  paying  court  fees  incidental  to  a  personal 
appearance — Attachment  —  Solicitors  Acts,  1843, 
and  1860  (6  &  7  Vict.  c.  73,  s.  2,  and  23  &  24  Vict, 
c  127,  s.  26).— 5aW,  Be,  Q.B.D.,  69  L.  T.  385 

38.  Unqualified  person — County  court — Con- 
tempt—Jurisdiction of  county  court — Solicitors 
Act,  1843  (6  &  7  Vict.  c.  73),  s.  2— Solicitors  Act, 
1860  (23  &  24  Vict.  c.  127),  s.  26— County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  162.— i2ea. 
V.  Brompton  County  Court  Judge,  Q.B.I).,  62  L.  J. 
aB.  604 

See  also  Bankruptcy,  9,  10, 14 ;  County  Court, 
16;  Landlord  and  Tenant,  6;  Land  Clauses 
Act,  4 ;  libel,  7,  8 ;  Mortgage,  10 ;  Practice, 
15,  16;  Settled  Land,  2;  Trustee,  7,  13,  14 

SPECIFIC  PEBFOBMANCE— 

See  Vendor  and  Purchaser,  14-18 

STAMP— 

See  Inland  Bovenue,  7-11 

STOCKBBOKEB— 

See  Banker,  4,  5 ;  Frauds,  Statute  oi,  2 ;  Princi- 
pal and  Agenti  2 
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SVCCESSIOH  DVTY— 

See  Inland  Berenue,  12 

TEVAHT  for  LIFE  and  BEMAIKDEBMAir— 

Shares  in  company — Dividend  declared— Option 
to  take  same  partly  in  cash  and  partly  in  new 
shares — Exercise  of  option  by  trustees — Capital  or 
income. — Malam,  He,   Malam   v.   Hitchens,    gh.d. 

8TIBLING,  J.,  S.J.  708 

See  also  Will,  36-38 

THBLLVSSOH  ACT— 

Accomnlation  ■ — Income  —  Charity — ^Will  —  Con- 
struction—Thellnsson  Act  (39  &  40  Geo.  3,  c.  98),  s. 
1. — Harhin  v.  MasUrman,  ch.d.  stibuno,  J.,  S.J. 
132;  69  L.  T.  788;  app.,  S.J.  306;  [1894]  2  Ch. 
184;  63  L.  J.  Ch.  388;  70  L.  T.  367 

TITHE— 

1 .  Certificate  of  annual  value — Owner  and  occupier 
— Income  tax — No  assessment  under  Schedule  B 
— ^Assessment  under  Schedule  D — Inland  Bevenue 
Act,  1887,  s.  18— Tithe  Act,  1891,  s.  8  (1),  (4).  (5). 
— Reg,  V.  Feterefidd  Commissioners,  Q.B.I).,  63  L.  J. 
Q.  B.  357  *  1  ' 

2.  Extraordinary  tithe  rent-charge  —  Annual 
rent-charge  in  lieu  thereof — Barm  containing  hop 
grounds — Sale  of  part  of  farm  containing  no  hop 
grounds — Liability  to  contribute— Exixaordinary 
Tithe  Bedemption  Act,  1886  (49  &  60  Vict.  c.  64), 
ss.  2-4. — Simmonds  v.  ffeath,  Q.B.D.,  W.E.  30 ;  69 
L.  T.  442 ;  app.,  W.B.  122  ;  £1894]  1  Q.  B.  29 ;  63 
L.  J.  Q.  B.  214 ;  69  L.  T.  814 

3.  Extraordinary  tithe  rent-charge — Failure  by 
land-owner  to  give  notice  of  liability  of  occupier — 
Certificate— Titiie  Act,  1891  (54  &  55  Vict.  c.  8),  s. 
2,  sub-section  Q.— Hughes  v.  Bimmer,  q.b.d.,  W.B. 
79;  69L.  T.  417 

4.  Poor  rates— Arrears  on  tithe  rent-charge  on 
passing  of  Tithe  Act,  1891— Subsequent  payment 
by  occupier  and  deduction  from  rent^Deduction 
from  tithe  rent-charge  accruing  after  Act— Bepeal 
—Saving  of  existing  rights  and  liabilities— Sthe 
Act,  1891  (54  &  55  Vict.  c.  8),  s.  6— General  Inter- 
pretation Act,  1889  (52  &  53  Vict.  c.  63),  s.  38.— 
mherts  v.  Potts,  Jones  v.  Cooke,  q.b.d.,  W.B.  95 ; 
69  L.  T.  314;  app.,  W.B.294;  [1894]  I  a  B.  213; 
63  L.  J.  Q.  B.  381 ;  69  L.  T.  849 

TEABE-MABK— 

1.  Name— Article  sold  by  plaintiff— ITser  by  de- 
fendant on  different  article— Bepresentation  calcu- 
lated to  deceive — ^Injunction. — Powell  v.  Birming- 
ham  Vinegar  Breioery  Co.  {No,  1),  ch.d.  STiRLlNa,  J., 
S.  J.  648 

2.  Begistration  —  Descriptive  word  —  Invented 
word  —  •*  EmoUiolorum  **  —  Person  aggrieved  — 
Patents,  &c.,  Act,  1883,  ss.  64, 90— Patents,  &c..  Act, 
1888,  ss.  10(1),  ^.—TaihoVs  Trade-Mark,  Re,  CH.D. 
STmuNG,  J.,  SJ.  200;  W.B.501;  63  L.  J.  Ch. 
264;  70L.  T.  119 

8.  Begistration  —  Descriptive  or  invented  word 
—"  Somatose  "—Patents,  Designs,  and  Trade- 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  64— Pa- 
tents, Designs,  and  Trade-Marks  Act,  1888  (51  &  52 
Vict.  c.  50),  8.  lO.—Farhenfahriken  Vormals,  Re, 
APP.,  S.J.  251;  WJL488;  [1894]  1  Ch.  645:  63 
L.  J.  Ch.257;  70  L.  T.  186 


4.  Begistration  —  " Invented  word**  —  " Qw- 
graphical  name  "—Patents,  Desigos,  and  Trade- 
Marks  Act,  1883  (46  &  47  Vict  c  57),  8. 64— Pitarfa^ 
Designs,  and  Trade-Marks  Act,  1888  (51  &  oSTiet 
c.  50),  s.  lO.—Salt,  Sons,  dt  Co,'s  Trade-Mark,  Be, 
CH.D.  OHITTY,  J.,  SJ.  647  ;  W.B.  666 

5.  Begistration  —  Label  —  "Colman'smastatd" 
—  Essential  particulars  —  Disclaimer  of  added 
matter — Befusal  to  disclaim  '*Colman*8"— Own 
name— Patents,  &c..  Act,  1883  (46  &  47  Vict  c  57), 
s.  64— Patents,  &c..  Act,  1888  (51  &  52  Vict  c  50), 
s.  10.— CWnian'«  Trade-Mark,  Re,  oh.d.  stibldio, 
J.,  W.B.  555 ;  [1894]  2  Ch.  115 ;  63  L.  J.  Ch.  403; 
70  L.  T.  398 

6.  Begistration  —  Label  —  Essentialparticiilar— 
Disclaimer — Patents,  Designs,    and   ^mde-Mada 
Acts,  1883  to  1888. — Birmingham  Vinegar  Breim      * 
Co,*s  Trade-Mark,  Re,  OH.D.  KEKEWIOH,  j.,  70L.T. 
646 

7.  Begistration— *' Person  aggrieved '^—Pafcenti, 
&o.,  Act,  1883,  s.  90.— 'PoweU  v.  Birmingham 
Vinegar  Brewery  Co.  (No.  2),  h.Im,  [1894]  A  C.  8; 
63L.  J.  Ch.  152;'70L.T.  1 

8.  Begistration  —  Bectification  —  Old  mazk  — 
"Person  aggrieved."  —  Pouwfl*«  Trade-Mark,  Be, 
APP.,  62  L.  J.  Ch.  848 

9.  Begistration  -—  Subsequent  r^jstratum  of 
trade-mark  calculated  to  deceive — ^uaer — Penon 
aggrieved  -^  Expunging  mark  from,  register  — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict.  c.  57),  ss.  67,  72  (sub-section  2),  90- 
Patents,  Designs,  and  Trade-Marks  Act,  1888  (ol 
&  62  Vict  c.  60),  ss.  11,  l^.—SodetS  Anonyms  du 
Verreries  de  UEtoile  Trade-Mark,  Be,  OHJ).  siiE- 
LING,  J„  [1894]  1  Ch.  61;  63  L.  J.  Ch.  56;  69 
L.  T.  708 ;  app.,  S.J.  287 ;  W.B.  420;  [1894]  2  Ol 
26;  63  L.  J.  Ch,  380 ;  70  L.  T.  295 

10.  Begistration— User  of  distinctive  words  in 
registered  trade-mark  by  other  persons  at  time  of 
registration— Patents,  &c.,  Act,  1883  (46  &  47  Vict 
c.  67),  s.  90.— Paine  &  Co.  v.  Daniells  &  8<mi 
Breweries;  Paine' s  Trade-Marks,  Re,  app.,  WA 
40 

11.  Begistration— Words  calculated  to  deoetTe— 
Disclaimer  of  exclusive  use — Patents,  &c.,  Act, 
1883,  s.  72,  sub-section  2;  s.  73— Patents,  &c, 
Act,  1888,  ss.  14, 15.— Lotus'  Trade-Mark,  Re,  CH.D. 
NOBte,  J.,  S.J.  58 ;  W.E.  251;  [1894]  1  Ch.  193; 
63  L.  J.  Ch.  52 ;  69  L.  T.  690   . 

TBADE  NAME— 

1.  Company  incorporated  in  Canada — ^Use  d 
similar  trade  name  in  England — Injonotion. - 
Saunders  v.  Sun  Life  Assurance  Go.  of  Canadi, 
CH.D.  STiELiNG.  J.,  SJ.  113;  WJL  315;  [1894] 
1  Ch.  537;  63  L.  J.  Ch.  247 ;  69  L.  T.  755 

2.  Licence  to  use  trade  name— Fraud  on  public 
— Extinguishment  of  right  to  trade  name — ^Assign- 
ment of  name,  apart  from  business. — Thomelce  t. 
EiU,  OH,D.  BOHtBE,  J.,  SJ.  201 ;  WJU  397 ;  [1891] 

.1  Ch.  569;  63  L.  J.  Ch.  331 ;  70  L.  T.  124 

TRAMWAY— 

1.  Abandonment — ^Deposit — ^Applicati<m  lor  le* 
payment  of  deposit— £ividenoe  of  abandonment— 
"Conclusive**  evidenoe^^Notioe  pubUshed  by  the 
Board  of  Trade— Tramways  Aot»  1870  (33  &  34 
Vict.  c.  78)— Parliamentary  Deposits  and  Bonds 
Act,  1892  {66  &  66  Vict.  c.  27),  s.  I.— Dudley  and 
Kingswinford  Tramways,  Re,  OH.D.  KBXSWIGH,  J., 
W.B.  126 ;  63  L.  J.  Ch.  108;  69  L.  T.  711 
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2.  Abandonment — Deposit — ^Bepayment — Oredi- 
tora— Parliamentary  Deposits  and  Bonds  Aot,  1A92 
(55  &  56  Vict,  c  27),  s.  U—Bradford  and  District 
Tramways  Co.,  Be,  OH.D.  STIRLING,  J.,  [1893]  3 
Gh.  463 

3.  Debenture — Debenture-holders'  action — Sale 
of  tramways  as  "  going  oonoem'' — ^Tramways  Act, 
1870  (33  &  34  Vict,  c  78),  ss.  42,  U.SartkH  v. 
West  Metropolitan  Tramways  Co.  {No,  2),  OH.D. 
KOBTH,  J.,  SJ.  385;  W.R.  500;  [1894]  2  Ch.  286; 
63  L.  J.  Ch.  519;  70  ^L.  T.  491 

4.  Purchase  of  undertaking — County  Council- 
Valuation  of  tramway — London  Streets  Tramways 
Act,  1870  (33  &  34  Vict.  c.  dxxi.),  s.  44— Tramways 
Act,  1870,  s.  43. — London  County  Council  ▼.  London 
Street  Tramways  Co.,  q,b.d.,  S.J.  219;  70  L.  T.  97  ; 
APP.,  S.J.  418 ;  [1894]  2  Q,  B.  189  ;  63  L.  J.  Q.  B. 
433;  70L.T.572 

5.  Nuisance — Statutory  powers — Authority  to 
erect ''  works  and  conveniences  " — Stables. — Bapier 
V.  London  Tramways  Co,  app.,  63  L.  J.  Ch.  36 ;  69 
Ii.T.  361 

6.  Practice  —  Manager  —  Power  of  court  to 
Appoint.— 'Bardett  v.  West  Metropolitan  Tramtoays 
Co.  (No.  1),  CH.D.  NOBTH,  J.,  [1893]  3  Ch.  437;  63 
L.  J.  Ch.  208;  69  L.  T.  560 

See  also  Malicious  Prosecution 

TRESPASS— 

1.  Distress — Animal  damage  feasant — Injury  to 
chattel  of  the  owner  of  the  land. — Boden  v.  Boscoe, 
a.B.D.,  S.J.  291 ;  W.R.446;  [1894]  1  Q.  B.  609;  70 
Ii.  T.  450 

2.  Poisonous  trees — ^Adjoining  owners — Trees 
overhanging  neighbour's  land  —  Abatement  of 
nuisance — Bemoval  of  branches — No  obligation  on 
part  of  nwner  of  land  to  give  notice  to  owner  of 
trees — Injunction — Damages. — Lemmon  v.  Wthh, 
CH.D.  KEKEWiCH,  J,,  63  L.  J.  Ch.  421 ;  70  L.  T. 
275;  APP..  63  L.  J.  Ch.  570;  70  L.  T.  712 

3.  Poisonous  trees — ^Negligence — Injury  to  cattle. 
—Pouting  v.  Noakes,  Q.B.D.,  S.J.  438;  W.B.  506; 
[1894]  2  a  B.  281 ;  63  L.  J.  Q.  B.  549;  70  L.  T. 
842 

See  also  International  Law,  2 ;  Practice,  24 

TBTTSTEE— 

1.  Appointment — New  trustee — Condition  in 
power — Two  trustees  to  be  always  kept  up — 
Appointment  of  one  where  two  required — Intention 
to  fill  up  number — Invalidity. — Mercer,  Be,  Bell  v. 
Witts,  CH.D.  CHITTY,  J.,  SJ.  338 

2.  Appointment — New  trustee — Personal  repre- 
sentatives of  surviving  trustee— Executors — Special 
and  general— Probate — Conveyancing  Act,  1881,  s. 
31. — Parker's  Trusts,  Be,  CH.D.  KEKKWICH,  J., 
[1894]  1  Ch.  707;  63  L.  J.  Ch.  316;  70  L.  T.  165 

3.  Appointment  —  New  trustees  —  Practice  — 
Government  stock — ^Vesting  order — Lxmacy  Act, 
1890,  ss.  136,  IZ^.—Gregson,  Be,  LUK.,  [1893]  3 
Cb.  233 

4.  Appointment  —  New    trustees  —  Power    to 
appoint — Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  31.  8ub-8ection«  1,  6.- 
Nicholson  v.  Field,  CH.D.  KEKEWICH,  J.,  W.E.  48; 
62  L.  J.  Ch.  1013 ;  69  L.  T.  299 

5.  Breach  of  trust — ^Fraud  of  agent — Liability  of 


principal— Statute  of  Limitations — **  Party  or  privy 
to"  fraud—Trust  property"  still  retained"  by 
trustee— Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  s. 
8.— TAome  v.  Heard,  OH.D.  bombb,  j.,  [1893]  3  Ch. 
530;  62  L.  J.  Ch.  1010;  app..  W.R.  274;  [1894]  1 
Ch.  599 ;  63  L.  J.  Ch.  356 ;  70  L.  T.  541 

6.  Breach  of  trust— Limitations,  Statute  of— 
Mortgage  investment— Valuation — Liability — Con- 
sent of  beneficiary — Impounding  interest— Trustee 
Act,  1888  (51  &  52  Vict.  c.  59),  ss.  6,  %.— Somerset, 
Be,  Somerset  v.  Earl  Poulett,  APP.,  S.J.  59 ;  W.R. 
145 ;  [1894]  1  Ch.  231 ;  63  L.  J.  Ch.  41 ;  69  L.  T. 
744 

7.  Limitations,  Statute  of — Express  trust — Con- 
structive trust — Solicitor  of  trustees  in  possession 
of  trust  fund — Fiduciary  position — Judicature  Act, 
1873,  6.  26.— Soar  v.  AshwdU  APP.,  W.E.  165; 
[1893]  2  Q.  B.  390;  69  L.  T.  585 

8.  Mixing  of  trust  funds — Increase  of  value  of 
joint  estate  —  Apportionment  of  profit  between 
ben^ciaries.— Stodcfart  v.  Savile  (No,  1),  ch.d. 
omxTY,  J.,  S J.  79 

9.  Mortgage  —  Equitable  assi^^nment — Priority 
— ^Notice  to  trustee — Equitable  interest. — Ward  v. 
DuncomJc,  H.L.,  W.E.  59;  [1893]  A.  C.  369;  62 
L.  J.  Ch.  881 

10.  Mortgage  —  Transfer  —  Trustee  of  term  — 
Costs  of  tnmsier. — Sewell  v.  Bishopp,  APP.,  62  L.  J. 
Ch.  985 

11.  Principal  and  agent — Business,  carrying  on 
-T-Authority  to  pledge  credit  of  co-trustees — 
Partnership —HoldiDg  out,  evidence  of — Brazier  v. 

.JOamp,  APP.,  63  L..,J.  Q.  B.  257 

12.  Sale  of  land  and  minerals  separately — 
Trustee  mortgagees— Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  ss.  44,  50. — Merchants  Trust  and  New 
British  Iron  Co.,  Be,  CH.D.  CHITTY,  J.,  S.J.  253 

13.  Solicitor — ^Trustee — ^Non-professional  services 
Power  to  charge  —  SetUed  account  —  Costs  — 
Taxation.— i^wA,  Be,  Bennett  v.  Bennett,  APP.,  62 
L.  J.  Ch.  977 

14.  Title  deeds  —  Custody  —  Tenant  for  life 
— Mortgage — Building  estate — Solicitor. — Field  v. 
Field,  CH.D.  KEKEWICH,  J.,  W.E.  346;  [1894] 
1  Ch.  425 ;  63  L.  J.  Ch.  233 ;  69  L.  T.  826 

15.  Will — Infant  —  Maintenance  daufie— Powfer 
or  trust  —  Married  woman  -'Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  21— 
Jurisdiction  of  court  to  interfere  with  discretion  of 
trustees. — Bryant,  Be,  Bryant  v.  Hiekley,  CH.D. 
CHITTY,  J.,  S.J.  79;  W.B.  183;  [1894]  1  Ch.  324; 
63  L.  J.  Ch.  197  ;  70  L.  T.  301 

See  also  Bankruptcy,  8 ;  Company,  48 ;  Inland 
Bevenue,  12 ;  Limitationc),  Statutes  of,  4 ; 
Partition,  3  ;  Partnership,  4 ;  Power  of  Appoint- 
ment, 4;  Settied  Land,  9;  Settlement,  8,  10; 
Solicitor,  35;  Vendor  and  Purchaser,  19,  20; 
Will,  19 

ULTRA  VIRES— 

See  Burial  Ground,  1 ;  Canada,  Law  of,  3 ; 
Company,  1,  10,  19,  31 

VENDOR  and  PURCHASER— 

1.  Building  scheme  —  Restrictive  covenant  — 
Municipal  corporation—  Municipal  Corporations 
Ace,  1882,  ss.  108,  109— Local  Qovemment  Act, 
1888,  s.  2. — Davis  v.  Leicester  {Corporation),  ch.d. 


75 


Vendor  and  Purchaser. 


DIGEST. 


[Weddy  Bepoiter,  Ort.  6, 18N. 

Water.  16 


NOETH,  J.,  SJ.  288;  W.R.  362;  app.,  SJ.  357; 
W.E.  610;  [1894]  2  Ch.  208 ;  63  L.  J.  Ch.  440 ;  70 
L.  T.  599 

2.  Contract  —  Negotiation  —  Inoomd[eteneBs  — 
Telegr&m.— Harvey  ▼.  Facey,  P.O.,  W.R.  129; 
[1893]  A.  C.  552;  62  L.  J.  P.  C.  127;  69  L.  T. 
504 

3.  Conveyance  —  Land  adjoining  highway  — 
Presumption  of  law — Rebuttal  by  circumstancee. — 
Pryor  v.  Petre,  OH.D.  BOMBB,  J.,  63  L.  J.  Ch.  132  ; 
69  L.  T.  795  ;  app.,  SJ.  286 ;  W.R.  435 ;  [1894]  2 
Ch.  11 ;  63  L.  J.  Ch.  531 ;  70  L.  T.  331 

4.  Copyright— Profits  of  newspaper — ^Mistake  in 
valuation — Mistake  by  purchaser's  valuer — Pur- 
chaser in  possession. — Evans,  Be,  Haaleden  v. 
Evans,  OH.D.  NOBTH,  J.,  S.J.  546 

5.  Covenants  for  title — Quiet  enjoyment — Con- 
veyance in  fee — ^Defect  appearing  by  recital  in  deed 
of  conveyance — ^Vendor's  liability  on  covenants. — 
Page  v.  Midland  Railway  Co.,  APP.,  S.J.  41 ;  W.R. 
116;  [1894]  1  Ch.  11;  63  L.  J.  Ch.  126;  70  L. 
T.  14 

6.  Interest  on  purchase-money — ^Delay — ^Wilful 
default — Conditions  of  sale. — London  {Mayor,  <fcc., 
of)  and  Tuhh*8  Contract^  Be,  OH.B.  OHITTY,  J.,  S.J. 
253;  APP.,  S.J.  476;  63  L.  J.  Ch.  580;  70  L.  T. 
719 

7.  Interest  on  purchase-money — ^Wilful  default 
— Compensation. — Wilson  and  Stevens*  Contract,  Be, 
OH.D.  NOBTH,  J.,  S.J.  682 

8.  Leaseholds — Sale  by  executor — ^Death  of  tes- 
tator many  years  previously. —  Venn  and  Furze* s 
Contract,  Be,  OH.D.  STiELiNa,  J.,  S.J.  273;  W.R. 
440 ;  [1894]  2  Ch.  101 ;  63  L.  J.  Ch.  303 ;  70  L.  T. 
312 

9.  Misle<iding  particulars  —  No  mention  of 
adverse  claim. — Harris  and  Bawling* s  Contract,  Be, 

CH.D,  OHITTY,  J.,  S.J.  235 

10.  Rent-charge — Sale  of  land  by  limited  owner 
— Sale  of  easement — 4  Geo.  2,  o.  28,  s.  5— Lands 
Clauses  Act,  1845,  ss.  10«  11 — ^Liverpool  Corpora- 
tion Waterworks  Act,  1855,  ss.  2,  3. — Lord  Gerard 
and  Beecham*s  Contract,  Be,  APP.  W.R.  678 

11.  Notice  —  Constructive  notice — Successive 
equitable  incumbrancers — Purchase  from  subse- 
quent equitable  incumbrancer,  without  notice  of 
prior  equities — ^Purchaser  getting  in  legal  estate 
after  notice — Tacking — Conveyancing  Act,  1881,  s. 
21,  sub-section  (2)— Conveyancing  Act,  1882,  s.  3, 
sub-section  (1). — Bailey  v.  Barnes,  app.,  S.J.  9; 
WJL  66;  [1894]  1  Ch.  25 ;  63  L.  J.  Ch.  73;  69 
L.  T.  542 

12.  Sale — Re-sale  at  higher  price— -Misrepresenta- 
tion— Bestitutio  in  integrum. — Edinburgh  United 
Breweries  v.  Molleson,  H.L.,  [1894]  A.  C.  96 

13.  Sale  under  order  of  court— Conditions  of  sale 
—Clean  title— Conveyancing  Act,  1881  (44  &  45 
Vict.  c.  41),  8.  10,—Mo8tyn  v.  Mostyn,  APP.,  W.R. 
17;  [1893]  3  Ch.  376;  62  L,  J.  Ch.  959;  69  L.  T. 
741 

14.  Specific  performance — Agreement  for  lease — 
Purchaser  in  possession — Mine. — Charlesworth  ▼, 
Old  Silkstone  Coal  and  Iron  Co»,  OH.D.  CHITTY,  J., 
SJ.  216 

1 5.  Specific  performance — Contract — Sale  of  realty 
and  personalty — Concluded  agreement — Negotia- 
tion.—Po^e  V.  Nor/oUc,  CH.D.  BOMEB,  J.,  S.J.  184 ; 
70  L.  T.  23  ;  app.,  70  L.  T.  781 


16.  Specific  performance-  Contract  by  letten— 
Formal  contract  —  Negotiation. — Jones  v.  Ainiri, 
OH.D.  BOHEB,  J.,  W.R.  687  ;  [1894]  2  Ch.  332;  63 
L.  J.  Ch.562;  70  L.  T.  688 

17.  Specific  performance — Statute  of  Fraad»- 
Memorandum  of  contract  filled  up  by  auctioneei'i 
clerk — Implied  authority  from  purchaser.— ^inu  ?. 
Landray,  OH.D.  BOMBE,  J.,  W.R.  621  ;  [1894]  2CL 
318 ;  63  L.  J.  Ch.  535 ;  70  L.  T.  530 

18.  Specific  performance — Unoonsoionable  btr- 
gain— Election  to  take  damages. — Shepherd  ?. 
Blank,  CH.D.  CHITTY,  J.,  S.J.  631 

19.  Trustee— Conveyance  executed  by  attonMjol 
trustee — Authority  to  solicitor  producing  convey- 
ance to  receive  trust  money — Delay  in  oompletioo- 
Interest— Wilful  default— Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  56— Trustee  Act,  1888(51 
&  52  Vict.  c.  69),  s.  2,~Heaing  and  MerUnCt  Cw^ 
Be,  APP.,  W.R.  19;  [1893]  3  Ch.  269 

20.  Trustee  convicted  of  felony — ^Truufer  oi 
mortgage— Felony  Act,  1870  (33  &  34  Vict  <J.  23), 
— Levy  and  Debenture  Oorporation*s  Contract,  Be, 
CH.D.  NOETH,  J.,  S.J.  530 ;  W JL  533 

See  also  Burial  Ghround,  2 ;  Solicitor,  9 

VICTORIA,  LAW  of— 

Melbourne  Cori)oration  Act,  1850— Street-Im- 
provements— Adjoiniog  tenements — ^OwnefS  nd 
occupiers. — Moubray  v.  Drew,  P.O.,  62  L.  J.  P.  C 

81 

WATER— 

1.  Arbitration — Action  to  restrain  local  bosid 
from  constructing  works  and  from  proceeding  to 
arbitration— Costs— Public  Health  Act,  1875  (38  4 
39  Vict.  c.  55),  ss.  51,  52.  179,  180— Bognor  W»tw 
Act,  1891,  s.  b.'-Bognor  Water  Co.  v.  Bognor  I/)cd 
Board,  CH.D.  STIRLING,  J.,  70  L.  T.  402 

2.  Barbadoes,  law  of— Abstraction  of  wster- 
Compensation.— aTreni-StousFWon  v.  Barbadm  IFofef 
Supply  Co.,  P.O.,  [1893]  A.  C.  502  ;  62  L.  J.  P.  C 
123 

3.  Street — Iron  cover  placed  in  street— CoTer  for 
stopcock  in  service-pipe — Accident  caused  by  hob- 
repair — Ldability  of  water  company — Fylde  Water- 
works Act,  1861  (24  &  25  Vict,  c  div.),  s.  21- 
Waterworks  aauses  Acts,  1847  (10  &  11  Vust  c 
17),  ss.  28.  48-52— Waterworks  Clauses  Act,  1853 
(26  &  27  Vict.  c.  93),  s.  17.— CAoyman  v.  ¥}^ 
Waterworks  Co.,  APP.,  S.J.  629 

4.  Watercourse — ^Riparian  owner — ^Implied  gnu^ 
— Artificial  channel— Source  of  supply— Abstrw^ 
of  water— Injunction. — Bunting  v.  Hicks,  xn./i^ 
L.  T.  455 

5.  Water  rate— Extra  charge— Private  Aet^ 
Domestic  purposes— Bath — ^Lambeth  WaterwonB 
Act,  1848  (11  &  12  Vict.  c.  vii.),  s.  39.— JTotter^ 
Lambeth  Waterworks  Co.,  CH.D.  chitty,  j.,  8J.3» 

6.  Water  rate  —  Unoccupied  house— Part  <rf 
quarter's  rate— Waterworks  Clauses  Act,  l^Tj* 
70,  11.— East  London  Waterworks  Co.  v.  FouOca. 
Q.B.D.,  [1894]  1  a  B.  819 

7.  Water  rate — Recovery  of  rates- Snmmtfy 
proceedings — Limit  of  time — Waterworks  Clsow 
Act,  1847  (10  &  11  Vict.  c.  17).  ss.  74,  Sb-Biutw^ 
CUuses  ConsoUdation  Act,  1845  (8  &  9  Vict  c  20), 
s.  140— Jervis's  Act  (11  &  12  Vict  c  43),  a.  U- 


Weekly  Bepoiter,  Oet  18, 1804.] 
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DIGEST. 


WiU. 
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Soxninary  Jaiisdiotion  Act,  1879  (42  &  43  Yiot.  o. 
49),  88.  6,  Zd.—Ecut  London  WaUrwwhi  Co.  ▼. 
CharUa,  Q.B.D.,  S.J.  666;  W.E.  702 

8.  Water  used  to  flash  sewers—Pablio  Health 
Act,  1875  (38  &  39  Vict.  c.  65),  88.  51,  52.— West 
Surrey  Waterworks  Co.  v.  CherUey  Union,  CH.D. 
NOBTH,  J.,  S.J.  648 

9.  Waterworlw — Bursting  of  main— Damage — 
liability  of  company. — Green  v.  Chelsea  Water- 
works  Co.,  APP.,  70  L.  T.  547 

10.  Waterworks — Parliamentary  powers — ^Neigh- 
bouring landowner— Interference  with  water  supply 
— Undefined  channel — Mala  fide^ — Injunction. — 
Bradford,  [Mayor,  <fcc.,  of)  v.  Pickles,  OH.D.  NOBTH, 
J.,  SJ.  477 ;  WJL  697;  63  L.  J.  Ch.  587 

11.  Waterworks— Purchase  of  mains,  pipes,  and 
fittings — Principle  of  valuation — Compensation  for 
loss  of  right  to  supply  district. — Stockton  and 
Middleshorough  Water  Board  v.  KirMeatham  Loocd 
Board,  H.L..  [1893]  A.  C.  444 ;  63  L.  J.  Q.  B.  66; 
69  L.  T.  661. 

See  also  Local  Government,  23 ;  Metropolis,  19 

WAY— 

1.  Footway  — Gtrant — User  —  Limitation —Ob- 
struction.—SA:«<cAZ^  V.  Berger,  CH.D.  stibling,  J., 
69  L.  T.  764 

2.  Open  space— Public  user — ^No  evidence  of 
public  ^dication. — Robinson  v.  Cotvpen  Local  Board, 
Q.B.D.,  62  L.  J.  Q.  B.  619;  app.,  63  L.  J.  Q.  B. 
236 

WEIOHTS  and  MEASTTBES— 

1.  Justices — County  council— Bye-law— Jurisdic- 
tion—Weights  and  Measures  Act,  1889  (62  &  63 
Vict.  c.  21),  8. 2S.— Martin  v.  Clarke,  Q.B.D.,  62  L.  J. 
M.  C.  178 

2.  Vehicle  carrying  coal  for  sale  or  delivery — 
Short  weight— Liabuity— Weights  and  Measures 
Act,  1889  (62  &  63  Vict.  c.  21),  s.  29.— Franklin  v. 
Godfrey,  Q.B.D.,  S J.  683 

WILL- 

1.  Annuity — *' Clear  of  all  deductions  except 
income  tax  ''—Codicil — "  Free  of  legacy  duty  and 
every  other  deduction." — Buckle,  Re,  Williams  v. 
Marson,  app.,  S.J.  112;  W.R.  229;  [1894]  1  Ch. 
286 ;  63  L.  J.  Ch.  330 ;  70  L.  T.  116 

2.  Annuitv — Direction  to  accumulate  surplus 
income — ^TheJlusson  Act — Gtift  to  charities  to  take 
effect  at  a  fature  time — Intestacy. — Harbin  v. 
Masterman,  OH.D.  STIBLINO,  J.,  S.J.  132;  69  L.  T. 
788;  APP.,  S.J.  306;  [1894]  2  Ch.  184;  63  L.  J. 
Ch.  388;  70  L.  T.  357 

3.  Annuity —  Duration  of  —  Gfift  of  £250  per 
annum  to  *' A.  B.  or  his  descendants" — Substitu- 
tional gift. — Morgan,  Re,  Morgan  v.  Morgan,  APP., 
[1893]  3  Ch.  222 ;  69  L.  T.  407 

4.  Children — ^Illegitimate  children — Children  of 
person  described  as  wife. — Harrison,  Re,  Harrison 
V.  Hyson,  OH.D.  kekewich,  J.,  [1894]  1  Ch.  561 ;  63 
L.  J.  Ch.  385 ;  70  L.  T.  868 

6.  Construction  —  **  Furniture  and  effects  " — 
Literary    notes. — Pettitt,  Re,    Flaxman  v.   Pettitt, 

CH.D.  NOBTH,  J.,  S.J.  531 

6.  Construction — Qift  of  residue  to  wife  for  Hfe 
for  her  use  and  benefit,  and  for  the  education  of 
her   children — Children   of  age  —  Bankruptcy   of 


tenant  for  life — ^Maintenance. — Booth,  Re,  Booth  v. 
Booth,  CH.D.  NOBTH,  J.,  W.R.  613 ;  [1894]  2  Ch.  282 ; 
63  L.  J.  Ch.  560 

7.  Construction— Qift  [of  sum  of  money  to  be 
invested  for  benefit  of  testator's  son  on  attaining 
twenty-one,  at  the  discretion  of  executor — ^Declara- 
tion that  the  sum  was  intended  for  ike  advance- 
ment of  the  son — ^Absolute  gift — Discretion  of 
executor — Bight  to  receive  legacy. — Johnston, 
Re,  MUls  V.  Johnston,  OH.D.  STiBLlNa,  J.,  S  J.  564 ; 
W.R.  616 

8.  Construction — Gift  to  named  person — ''Share 
of  each  of  my  sisters" — Settlement  of  shares — 
Lapse. — Pinhome,  Re.  Moreton  v.  Hughes,  oh.d. 
OHTTTY,  J.,  S.J.  400 ;  W.R.  438 ;  [1894]  2  Ch.  276; 
63  L.  J.  Ch.  607;  70 L.  T.  901 

9.  Construction — Gift  to  testator's  next  of  kin  at 
decease  of  a  third  person— Death  of  such  third 
person  before  testator— Failure  of  mit.—CahiU,  Re, 
Logan  v.  CahUl,  OH.D.  OHiTTy,  J.,  S.J.  399 

10.  Construction— "  My  niece  B.  W."— Wife's 
mindnieoe— Legitimacy. — Fish,  Re,  Ingham  v. 
Rayner,  APP.,  S.J.  307;  W.R.  520;  [1894]  2  Ch. 
83 ;  63  L.  J.  Ch.  437 ;  70  L.  T.  826 

11.  Construction— '*  Nearest  relatives  then  living  " 
—Time  of  ascertaining  class. — Nash,  Re,  Prall  v. 
Bmvan,  app.,  S.J.  513;  71  L.  T.  5 

12.  Construction  —  "Outgoings"  —  Bents.  — 
Cleveland's  {Duke  of)  Settled  EstaU,  Re,  Wolmer  v. 
Forester,  app.,  S.J.  96;  [1894]  1  Ch.  164;  63  L.  J. 
Ch.  116;  69L.T.  807 

13.  Construction — ^Power  to  wife  to  appint  fund 
to  such  of  testator's  relatives  as  she  should  tiiink 
proper — life  interest  in  fund  given  to  wife — Wife 
appointed  residuary  legatee — Application  by  wife 
to  have  fund  handed  over  to  her  absolutely  on  re- 
leasing her  power  of  appointment. — Brierley,  Re. 
BrierUy  v.  Brierley,  app.,  S.J.  647 

14.  Construction — ^Besidue — ^Erroneous   recital 

Intestacy.  —  BcLgot,  Re,  PcUon  v.  Ormerod,  app., 
[1893]  3  Ch.  348 ;  62  L.  J.  Ch.  1006 ;  69  L.  T.  399 

15.  Construction — ^Besidue— Bequest  of  share  of 
residue^Codidl  revoking  bequest  and  directing  it 
to  ''lapse  into  and  b^me  part  of"  general 
residue  and  ''be  divisible  as  part  thereof.'— ^i^- 
nold.  Re,  BignoUd  v.  Bignold,  OH.D.  CHirTY.  j.. 
S.  J.  57 

16.  Construction  —  Besidue  —  Shares  of  residue 
given  absolutely  by  will— Codicil  restricting  the 
gift  of  one  share  to  a  Hfe  interest,  with  direction 
that,  upon  death  of  tenant  for  life,  the  share  should 
fall  into  and  form  part  of  the  residue. — Palmer,  Re, 
Palmer  v.  Answorth,  APP.,  W.R.  151 ;  [1893]  3  Ch. 
369;  62  L.  J.  Ch.  988;  69  L.  T.  477 

17.  Construction — Shifting  clause — Person  en- 
titled to  possession  or  receipt  of  rents  or  profits. 

Leslie  V.  Rothes,  APP.,  S.J.  466 

18  Devise  of  lands  in  fee — Charge  of  legacy 

Executors— Power  of  sale  — Law  of  Property 
Amendment  Act,  1869  (Lord  St.  Leonards'  Act) 
(22  &  23  Vict.  c.  35),  s.  IS.— Rebbeck,  Re,  Bennett 
V.  Rebbeck,  CH.D.  CHITTY,  J.,  W.B.  473 ;  63  L.  J. 
Ch.  596 

19.  Devise  to  trustees— Direction  to  pay  debts- 
Legal  estate.— 5rooA:e,  Re,  Brooke  v.  Brooke,  oh.d. 
CHTTTY,  J.,  SJ.  42 ;  W.B.  186;  [1894]  1  Ch.  43  : 
63  L.  J.  Ch.  159 

20.  Executor— Legacy  to  executor— Debt  from 
executor  to  testator — Unsigned  testamentary  paper 
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— Intention. — Hyslop,  Re,  Hyslop  v.  Chamberlain^ 

CH.D.  NOBTH,  J.,  S.J.  663 

21 .  Falsa  demonstratio—  LimUatio  vera — Heddenoe 
**  as  now  occupied  by  me." — Seal^  Be,  Seal  v.  Tay- 
lor, APP.,  [1894]  1  Ch.  316 ;  63  L.  J.  Ch.  275 ;  70 
L.  T.  329 

22.  Legacy —  Charity  —  Charitable  intention  — 
Construction — Failure  of  object — Cy-pre«— Lapse. 
— Rymer,  Be,  Rymer  v.  Stanfield,  OH.D.  OHITTy,  J., 
S.J.563;  W.R.681 

23.  Legacy — Demonstrative  or  specific. — Pratt, 
Re,  PraU  v.  PraU.  CH.D.  NOETH,  J.,  [1894]  1  Ch.  491 ; 
63  L.  J.  Ch.  484 ;  70  L.  T.  489 

24.  Legacy  —  Interest  tiU  vesting  —  Residuary 
legatees. — Inman,  Re,  Inman  v.  Rolls,  CH.D.  KSKB- 
wiCH,  J.,  W.E.  156;  [1893]  3  Ch.  518;  62  L.  J. 
Ch.  940;  69L.  T.  374 

25.  Legacy — Residue — Real  and  personal  estate 
— "Not  otherwise-  disposed  of  "—Meaning  of. — 
Bawden,  Re,  Bawden  v.  Cresswdl,  CH.D.  KEKEWIOH, 
J.,  W.R.  235;  [1894]  1  Ch.  693;  63  L.  J.  Ch. 
412 ;  70  L.  T.  526 

26.  Legacy — Sale  and  conversion — Postponement 
—Residue— Trustee  entitled  to  share  of  residue — 
Incrfase  in  value  of  residue — Right  of  legatee  to 
8lmre  in  increase. —  Campbell  v.  Campbell^  CH.D. 
8TIHLING,  J.,  [1893]  3  Ch.  468;  62  L.  J.  Ch.  878 

27.  Legacy — Segregation — Right  to  income — 
Infant— Maintenance — Conveyancing  Act,  1881  (44 
&  45  Vict.  c.  41),  s.  4S.— Clements,  Be,  Clements  v. 
PmrsaJl,  CH.D.  CHITTY.  J.,  S.J.  272 ;  W.E.  374  ; 
[1894]  1  Ch.  665  ;  63  L.  Jf.  Ch.  326 ;  70  L.  T.  682 

28.  Legacy — Severance — Intermediate  income  on 
contingent  legacy. — Snaith,  Be,  ISnaith  v.  Snaith, 
CH.D.  NOBTH,  J.,  S.J.  564;  W.E.  568 

29.  Legacy  —  Specific  bequest  —  Balance  of 
current  account  at  bank — Letter  of  advice  from 
branch  cflBce  in  transit  at  time  of  death. — Lloyd,  Be, 
Lloyd  V.  Chambers,  CH.D.  CHITTY,  J.,  S.J.  235 

30.  Life  interest  —  Alienation  —  Forfeiture. — 
Sheward,  Be,  Shetoardv,  Brown,  CH.D.  KEKEWICH,  J., 
[1893]  3  Ch.  502  ;  69  L.  T.  3i)2 


31.  Married  woman — Reversionary  interest— Will 
executed  before  Malins'  Act  —  RepublicatioD  by 
codicil  executed  afterwards  —  Reddue— Feconiazy 
legacies. — Elcom,  Be,  Laybom  v.  Graver-Wrigk, 
OH.D.  CHITTY.  J.,  S.J.  58 ;  APP.,  SJ.  127 ;  W.E.2:;9; 
[1894]  1  Ch.  303 ;  63  L.  J.  Ch.  392 ;  70  L.  T.  54 

32.  Perpetuity— Devise — Gbravel  pits  to  be  worked 
out  and  then  sold — Proceeds  of  sale  given  to 
unascertained  class. — Wood,  Be,  TtUlett  v.  CdviUe, 
CH.D.  KEKEWICH,  J.,  [1894]  2  Ch.  310 ;  APP.,  63 
L.  J.  Ch.  544 

33.  Power  of  sale  —  Duration  —  PerpetrntJei— 
Intention  of  testator. — Sudeley  and  Baines^  Conimd^ 
Be,  CH.D.  craTTY,  J.,  S.J.  128 ;  WJL  231 ;  [189^1 
1  Ch.  334 ;  63  L.  J.  Ch.  194 ;  70  L.  T.  549. 

34.  Remoteness— Invalid  trust  for  sale— Good 
trust  of  the  proceeds — Conversion. — Daw)Tm,Bt, 
Bowen  v.  Churchill,  CH.D.  CHITTY,  J.,  W.R.  24 ; 
[1893]  3  Ch.  421 ;  63  L.  J.  Ch.  54 ;  69  L.  T.  752 

35.  Remoteness — ^Trust  or  power  for  sale— Ccm- 
version— Valid  gift  of  rents  till  sale.- (Joodwr  ▼. 
Edmunds,  CH.D.  STIBUNG,  J.,  [1893]  3  Ch.  455 

36.  Tenant  for  life  and  remainderman — Appar- 
tionment  between  capital  and  income — ^Mode  U 
calculation. — Nashf  Be,  Sweei  v.  Nash,  ch.d.  hokth, 
J.,  S.J.  478 

37.  Tenant  for  life  and  remainderman — Companj 
— Sale  of  undertaking  to  new  company — Resffvn 
dividend  fund— Sum  payable  to  shareholders  larfer 
than  amount  paid  upon  shares — Capital  or  inoome. 
— Armitage,  Be,  Armitage  v.  Oamett,  AFT,,  [1893]  3 
Ch.  337  ;  63  L.  J.  Ch.  110 ;  69  L,  T.  619 

38.  Tenant  for  life  and  remainderman — Invest- 
ments— Ridcy  securities — Trustees — ^Duty  of— Con- 
version.— Eoion,  Be,  Daines  v.  Eaiori,  CH.D.  KECE- 
wiCH,  J..  70L.T.  761 

39.  Willbeforel840— Construction— Gift  witbout 
words  of  limitation — New  South  Wales,  law  of.— 
Hill  V.  Brown.  P.C,  [1894]  A.  C.  125  ;  63  L.  J.  P.C 
46;  70L.  T.  175 

See  also  Administration,  1 ;  Charity,  8,  9; 
Disentailing  Deed ;  Executor,  5 ;  Husband  aad 
Wife ;  Married  Woman,  8,  12  ;  Powor  of  Ajvpoint- 
ment,  2 ;  Probate,  17-27  ;  Trustee,  15 


[the  end.] 
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